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Public Guardian Omnibus Conservatorship Reform 

County of Los Angeles 

Name of Local Agency or School District 

Leonard Kaye 
Claimant Contact 

S890 Coordinator 

Title 

500 West Temple Street, Room 603 

Street Address 

Los Angeles, CA 900 12 

City, State, Zip 

(213) 974-8564 

Telephone Number 

(2 I 3) 61 7-81 06 

Fax Number 
lka ye@audi tor. lacoun ty. gov 

E-Mail Address 

3,~•·· ·.· c~.z~~-~~~:,<,.~:~·.~]~SS~0.·,·· .~.:': 
Claimant designates the following person to act as 
its sole representative in this test claim. All 
correspondence and comn1unications regarding this 
claim shall be for~arded to this representative. Any 
change in representation must be authorized by the 
claimant in writing, and sent to the Comrnission on 
State Mandates. 

1. Tyler McCauley 

Claimant Representative Name 

Auditor-Controller 
tt e 

County of Los Angeles 

Organtzation 

500 \Vest Temple Street, Room 525 

Street Address 

Los Angeles, CA 900 12 

City, State, Zip 

(213) 974-830 l 

Telephone Number 

(213) 626-5427 

Fax Number 
tmccau Iey@audi torJacounty .gov 

E-Mail Address 

-2-

For CSJ-f Use Only 

Ft!Jng_ Dale 

fest Claim#: 

~~~1'1l~%~ll~lll.~i~"'-~"'~---~ 
Please identifj; a/1 code sec/ions, stalutes. bill numbers, 
regula! ions. and,.or execlllive orders !hat impose the alleged 
mandate (e g. Penal Code Seclion 2045, Statutes 2004, 
Chapler 5-I [AB 290}). When alleging regula/ions or 
execurive orders. please include the effective date of each one. 

Statues of 2006, Chapter 493 (A_ B. No. 
1363) amending sections 1850(a), 1851 (a), 
2250(a), (b), (c), 2610(a), 2620(a), (b), (c), 
(d), (e), 2620.2(a), (b), (c), (d), 2623(aL (b), 
2640(a), (b), (c), 2640.1(a), (b), (c), 2641(a), 
(b), 2653(a), (b), (c) and 2920(a), (b), (c), of 
to add Sections 2113, 2250.4(a), (b), (c), (d), 
2410, and 2923 to the Probate Code, 
Statutes of 2006, Chapter 492 (S.B. No. 
1716) amending Sections 1850(a), 1851 (a); 
Statutes of 2006, Chapter 490 (S.B. No. 
1116) amending sections 2352 (a), (b),. (c), 
(d), (e), (f), 2540(a), (b), 2543 (a), (b), (c), (d), 
2590, 2591(a), (b), (c), (d), (e), (f), (g), (h), (i), 
U), (k), (I), (m), (n), (o), (p), (q)-and to add 
Sections 2352.5(a), (b), (c), (d), (e), and 
2591.5(a), (b), (c), (d) to the Probate Code. 

IZl Copies ofall statutes and executive orders cited are 
attached 

Sections 5, 6, and 7 are attached as follows: 
5. Written Narrative: pages __ to __ . 
6. Declarations: pages __ to __ -
7. Documentation: pages __ to ___ . 

(RnJ~cd 1/2005) 
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STATE OF CALIFORNIA 

COMMISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 
SACRAMENTO, CA 95814 
PHONE: (916) 323-3562 
FAX: (916) 445-0278 
E-mail: csminfo@csm.ca.gov 

October 11, 2013 

Ms. Wendy Watanabe 
County of Los Angeles Auditor-Controller 
500 West Temple Street, Room 525 
Los Angeles, CA 90012 

EDMUND G. BROWN JR., Governor 

Ms. Hasmik Yaghobyan 
County of Los Angeles Auditor-Controller's Office 
500 West Temple Street, Room 603 
Los Angeles, CA 90012 

And Parties, Interested Parties, and Interested Persons (See Mailing List) 

Re: Draft Staff Analysis and Proposed Statement of Decision, Schedule for Comments, 
and Notice of Hearing 
Public Guardianship Omnibus Conservatorship Reform, 07-TC-05 
Probate Code Sections 1850 et al. 
County of Los Angeles, Claimant 

Dear Ms. Watanabe and Ms. Yaghobyan: 

The draft staff analysis and proposed statement of decision for the above-named matter is 
enclosed for your review and comment. 

Written Comments 

Written comments may be filed on the draft staff analysis by November 1, 2013. You are 
advised that comments filed with the Commission are required to be simultaneously served on 
the other interested parties on the mailing list, and to be accompanied by a proof of service. 
However, this requirement may also be satisfied by electronically filing your documents. Please 
see http://www.csm.ca.gov/dropbox.shtml on the Commission's website for instructions on 
electronic filing. (Cal. Code Regs., tit. 2, § 1181.2.) 

If you would like to request an extension of time to file comments, please refer to section 
1183.0l(c)(l) of the Commission's regulations. · 

Hearing 

This matter is set for hearing on Friday, December 6, 2013, at 10:00 a.m., State Capitol, 
Room 447, Sacramento, California. The final staff analysis will be issued on or about 
November 22, 2013. Please let us know in advance if you or a representative of your agency 
will testify at the hearing, and if other witnesses will appear. If you would like to request 
postponement of the hearing, please refer to section 1183.0l(c)(2) of the Commission's 
regulations. 

Please contact Tyler Asmundson at (916) 323-3562 if you have any questions 

Heather Halsey 
Executive Director 

J :\MANDATES\2007\TC\07-TC-05 (Pub.Grd. Reform)\Correspondence\tcdsatrans.docx 
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Hearing Date:  December 6, 2013 
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ITEM ___ 
TEST CLAIM 

DRAFT STAFF ANALYSIS 
AND 

PROPOSED STATEMENT OF DECISION 
Probate Code Sections 1850(a), 1851(a), 2113, 2250(a)-(c), 2250.4(a)-(d); 2352(a)-(f), 

2352.5(a)-(e), 2410, 2540(a)-(b), 2543(a)-(d), 2610(a), 2620(a)-(e), 2620.2(a)-(d), 2590,  
2591(a)-(q), 2591.5(a)-(d), 2623(a)-(b), 2640(a)-(c), 2640.1(a)-(c), 2641(a)-(b), 2653(a)-(c), 

2920(a)-(c), and 2923 

Statutes 2006; Chapter 490 (SB 1116), Statutes 2006, Chapter 492 (SB 1716), and  
Statutes 2006, Chapter 493 (AB 1363) 

Public Guardianship Omnibus Conservatorship Reform 
07-TC-05 

Los Angeles County, Claimant 
______________________________________________________________________________ 

EXECUTIVE SUMMARY 
Attached is the draft proposed statement of decision for this matter.  This executive summary and 
the draft proposed statement of decision also function as the draft staff analysis, as required by 
section 1183.07 of the Commission on State Mandates’ (Commission) regulations. 

Overview 
This test claim addresses the Omnibus Conservatorship and Guardianship Reform Act of 2006 
(“OCRA”), which made comprehensive reforms to California’s probate conservatorship 
program.   

Background 

A probate conservatorship is a court proceeding where a judge appoints: (1) a conservator of the 
person for an adult who cannot “provide properly for his or her personal needs for physical 
health, food, clothing, or shelter”; (2) a conservator of the estate for a person who is substantially 
unable to manage financial resources or resist fraud or undue influence; or (3) a conservator of 
the person and the estate.  A conservator of the person has custody of the conservatee, ensures 
that the conservatee’s daily needs are met, and has charge of the conservatee’s educational needs.  
A conservator of the estate has the duty to manage and control a conservatee’s estate and 
finances.  

The court’s appointment of a guardian or conservator affects an individual’s liberty interests and, 
thus, due process rights must be afforded to the proposed conservatee.  Under these principles, 
the court may not establish a conservatorship unless there is clear and convincing evidence that a 
conservator or guardian is required.  The court’s determination of these issues begins with the 
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filing of a petition for conservatorship, investigation into the matter, a trial on the merits of the 
petition (which, if requested by the proposed conservatee, may be a jury trial), and the 
appointment of a conservator or guardian.  Once a guardian or conservator is appointed, the court 
maintains jurisdiction over the case and guides the rights of the parties.  The relationship of 
conservator (both of the person and of the estate) and conservatee is a fiduciary relationship.  
Conservators are required to make accountings of the assets of the estate to the court for 
settlement and allowance after one year from the time of appointment and, thereafter at least 
every two years unless otherwise ordered by the court.  Upon the death of a conservatee, a 
conservator must make two final accountings for the period before and the period after the date 
of death.  A conservator can be removed by the court for mismanagement of an estate, failure to 
file an inventory or account, incapacity, gross immorality, a felonious conviction, adverse 
interest, or bankruptcy.  A conservator can also be removed if it is in the best interest of the 
conservatee.  

Test claim statutes 

The OCRA was enacted in response to an in-depth investigatory series published by the Los 
Angeles Times and a joint hearing held by the Assembly and Senate judiciary committees, which 
brought to light the following abuses in conservatorship proceedings: misuse of California's 
conservatorship system by private conservators; public guardians who lack the necessary 
resources to help truly needy individuals; probate courts which do not have sufficient resources 
to provide adequate oversight to catch abuses of conservatees; and a system that provides no 
place for those in need to turn to for help.  Although the OCRA made sweeping changes to the 
conservatorship process as a whole, including reforms aimed at professional conservators, 
probate court proceedings, and educating the public regarding conservatorships, the test claim 
seeks reimbursement only for those costs incurred as a result of changes made to statutes directly 
affecting county public guardians.   

Claimant asserts that the test claim statutes impose the following new mandated activities upon 
public guardians: 

• On or before January 1, 2008, comply with continuing education requirements 
established by the California State Association of Public Administrators, Public 
Guardians, and Public Conservators.  

• Begin an investigation within two business days of receiving a referral for 
conservatorship or guardianship. 

• File a petition for appointment as guardian or conservator for the person, the 
estate, or the person and the estate where there is an imminent threat to the 
person’s health or safety or to the person’s estate, and if appointed to serve as 
guardian or conservator, comply with all activities and incur all costs imposed by 
Probate Code sections 1400 through 3925, which set forth requirements for all 
guardianships and conservatorships established under the Probate Code. 

• File a petition for appointment as guardian or conservator for the person, the 
estate, or the person or the estate when ordered by the court because there is no 
one else qualified and willing to act as conservator and it appears to be in the best 
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interests of the person, and if appointed to serve as guardian or conservator,  
comply with all activities and incur all costs imposed by Probate Code sections 
1400 through 3925, which set forth requirements for all guardianships and 
conservatorships established under the Probate Code. 

• For all cases where the public guardian serves as guardian or conservator, whether 
voluntarily or as required by statute or court order, comply with new accounting, estate 
management, inventory and appraisal, residential placement, and temporary 
conservatorship requirements set forth in the Probate Code. 

The test claim states that the amount claimant will incur to serve new populations of 
conservatees will be: (1) $71,500 during the 2006-2007 fiscal year; (2) $370,500 during the 
2007-2008 fiscal year; and (3) $695,500 during the 2008-2009 fiscal year. The statewide cost 
estimate submitted by claimant indicates that the total statewide cost for counties to serve new 
populations of conservatees will be: (1) $3,884,522 during the 2006-2007 fiscal year; (2) 
$10,422,061 during the 2007-2008 fiscal year; and (3) $11,982,260 during the 2008-2009 fiscal 
year. 

Procedural History 
Claimant filed the test claim on December 13, 2007.  Based on the December 13, 2007 filing 
date, the potential period of reimbursement for this test claim begins on July 1, 2006.  On 
December 21, 2007, Commission staff deemed the filing complete and numbered it 07-TC-05.  
On January 30, 2008, the Department of Finance submitted comments agreeing that the test 
claim statutes require county public guardian to perform some, but not all, of the activities 
allegedly mandated by the test claim statutes.  On April 4, 2008, claimant filed rebuttal 
comments on the test claim.  On May 16, 2008, the Imperial County Public Administrator filed 
comments supporting the test claim.  On May 29, 2008 the San Joaquin County Public 
Guardian/Conservator filed comments supporting the test claim.  On June 9, 2008 the San Diego 
County Counsel filed comments supporting the test claim. 

Commission Responsibilities  
Under article XIII B, section 6 of the California Constitution, local agencies, including school 
districts, are entitled to reimbursement for the costs of state-mandated new programs or higher 
levels of service.  In order for local government to be eligible for reimbursement, one or more 
similarly situated local agencies or school districts must file a test claim with the Commission.  
“Test claim” means the first claim filed with the Commission alleging that a particular statute or 
executive order imposes costs mandated by the state.  Test claims function similarly to class 
actions: all members of the class have the opportunity to participate in the test claim process, and 
all are bound by the final decision of the Commission for purposes of that test claim.   

The Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes 
over the existence of state-mandated programs within the meaning of article XIII B, section 6.  In 
making its decisions, the Commission cannot apply article XIII B as an equitable remedy to cure 
the perceived unfairness resulting from political decisions on funding priorities.   
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Claims 
The following chart provides a summary of the claims and issues raised and staff’s 
recommendation. 

Subject  Description  Staff Recommendation 
Probate Code 
sections 2920 and 
2923, amended by 
Statutes of 2006, 
Chapters 492 and 
493 
 

Probate Code section 2920 was amended by 
the 2006 test claim statute to (1) require the 
public guardian file a petition for 
appointment as guardian or conservator for 
the person, the estate, or the person or the 
estate in the following circumstances: the 
person is domiciled in the county and 
requires a guardian or conservator; there is 
no one else qualified and willing to act; the 
appointment as guardian or conservator 
would be in the best interests of the person; 
and there is an imminent threat to the 
person’s health or safety or to the person’s 
estate; (2) require the court to order the 
public guardian to apply for appointment as 
guardian or conservator of the person, the 
estate, or the person and estate, on behalf of 
any person domiciled in the county who 
appears to require a guardian or conservator, 
if it appears that there is no one else who is 
qualified and willing to act, and if that 
appointment as guardian or conservator 
appears to be in the best interests of the 
person; and (3) require the public guardian 
to begin an investigation within two 
business days of receiving a referral for 
conservatorship or guardianship. 

Probate Code section 2923 requires the 
public guardian to comply with the 
continuing education requirements 
established by the California State 
Association of Public Administrators, 
Public Guardians, and Public Conservators 
on or before January 1, 2008.   

Deny – These code 
sections do not impose a 
state-mandated program 
on counties within the 
meaning of article XIII B, 
section 6 of the California 
Constitution. 

The test claim statutes 
require the public 
guardian to perform 
several activities.  
However, the activities 
required by state statute 
are not eligible for 
reimbursement.  
Government Code section 
27430 authorizes, but does 
not require, the county to 
create the office of public 
guardian.  This authority 
is based on the county’s 
parens patriae power “to 
protect incompetent 
persons.”  The courts have 
made clear that 
reimbursement is not 
required when 
requirements imposed by 
statute are triggered by 
local government’s 
discretionary decision to 
participate in a program.   
In addition several of the 
requirements pled are not 
required by state statute, 
but are required by court 
order. Appropriations 
required to comply with 
mandates of the courts are 
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not eligible for 
reimbursement under 
article XIII B, section 6.  
(Cal. Const., art. XIII B,  
§ 9.) 

Probate Code 
sections 1850(a), 
1851(a), 2113, 
2250(a)-(c), 
2250.4(a)-(d), 
2352(a)-(f), 2410,  
2540(a)-(b), 
2543(a)-(d), 
2610(a); 2620 (a)-
(e), 2620.2(a)-(d), 
2590, 2591(a)-(q), 
2591.5 (a)-(d), 
2623 (a)-(b), 2640 
(a)-(c), 2640.1(a)-
(c), 2641(a)-(b), 
2653(a)-(c), as 
added and amended 
by Statutes of 2006, 
Chapters 490, 492, 
and 493. 

These code sections require conservators, 
courts, and court investigators to perform 
various activities once a conservatorship is 
established. 

Deny – These code 
sections do not impose a 
state-mandated program 
on counties within the 
meaning of article XIII B, 
section 6 of the California 
Constitution. 

The activities pled from 
these code sections are 
either not required of local 
government, or are 
mandated or triggered by 
a court order.  
Appropriations required to 
comply with mandates of 
the courts are not eligible 
for reimbursement under 
article XIII B, section 6. 
(Cal. Const., art. XIII B,  
§ 9.) 

Even if the activities 
performed by the public 
guardian were required by 
the state, they would not 
impose a state-mandated 
program because of the 
county’s discretionary 
authority to create the 
office of public guardian. 

Analysis 
Staff finds that the following activities are new requirements imposed by the state on the county 
office of public guardian: 

• Comply with the continuing education requirements established by the California State 
Association of Public Administrators, Public Guardians, and Public Conservators on or 
before January 1, 2008.  (Prob. Code, § 2923.) 
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• Begin an investigation within two business days of receiving a referral for 
conservatorship or guardianship. (Prob. Code, § 2920(c).) 

• File a petition for appointment as guardian or conservator for the person, the estate, or the 
person or the estate in the following circumstances: the person is domiciled in the county 
and requires a guardian or conservator; there is no one else qualified and willing to act; 
the appointment as guardian or conservator would be in the best interests of the person; 
and there is an imminent threat to the person’s health or safety or to the person’s estate.  
(Prob. Code, § 2920(a)(1).) 

All other activities pled are either not required of local government, or are triggered by a court 
order.  Appropriations required to comply with mandates of the courts are not eligible for 
reimbursement under article XIII B, section 6.1 

Although the activities bulleted above are required by the state, they are triggered by the 
county’s discretionary decision to create the office of public guardian and therefore, the 
requirements do not create a state-mandated program within the meaning of article XIII B, 
section 6 of the California Constitution.  Government Code section 27430 states that: 

(a) In any county the board of supervisors may by ordinance create the office of the 
public guardian and subordinate position which may be necessary and fix 
compensation therefor. 

(b) The board of supervisors may by ordinance terminate the office of public 
guardian.2 [Emphasis Added.] 

That decision to create the office of public guardian is a local discretionary decision based on the 
county’s parens patriae power “to protect incompetent persons.” Like the police powers held by 
local government, local legislative bodies have broad discretion in the exercise of these powers, 
both in determining what the interests of the public require and what measures are reasonably 
necessary for the protection of those interests.  

The courts have made clear that reimbursement is not required when requirements imposed by 
the statute are triggered by local government’s discretionary decision to participate in a 
program.3 

Thus, staff finds that the test claim statutes do not impose a reimbursable state-mandated 
program within the meaning of article XIII B, section 6 of the California Constitution. 

Conclusion  
Staff concludes that Probate Code sections 1850(a), 1851(a), 2113, 2250(a)-(c), 2250.4(a)-(d), 
2352(a)-(f), 2410, 2540(a)-(b), 2543(a)-(d), 2610(a); 2620 (a)-(e), 2620.2(a)-(d), 2590, 2591(a)-

1 Article XIII B, section 9 of the California Constitution. 
2 Government Code Section 27430 (Stats. 1988, ch. 1199, § 17). 
3 City of Merced v. State of California (1984) 153 Cal.App.3d 777; Department of Finance v. 
Commission on State Mandates (Kern) (2003) 30 Cal.4th 727; Department of Finance v. 
Commission on State Mandates (POBRA) (2009) 170 Cal.App.4th 1355. 
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(q), 2591.5 (a)-(d), 2623 (a)-(b), 2640 (a)-(c), 2640.1(a)-(c), 2641(a)-(b), 2653(a)-(c), 2920(a)-
(c), and 2923, as added and amended by Statutes 2006, chapters 490, 492, and 493 do not impose 
a reimbursable state-mandated program within the meaning of article XIII B, section 6 of the 
California Constitution and Government Code section 17514. 

Staff Recommendation 
Staff recommends that the Commission adopt the proposed statement of decision to deny this test 
claim.  Staff also recommends that the Commission authorize staff to make any non-substantive, 
technical corrections to the statement of decision following the hearing. 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

 

IN RE TEST CLAIM ON: 

Probate Code Sections 1850(a), 1851(a), 2113, 
2250(a)-(c), 2250.4(a)-(d); 2352(a)-(f), 
2352.5(a)-(e), 2410, 2540(a)-(b), 2543(a)-(d), 
2610(a), 2620(a)-(e), 2620.2(a)-(d), 2590, 
2591(a)-(q), 2591.5(a)-(d), 2623(a)-(b), 
2640(a)-(c), 2640.1(a)-(c), 2641(a)-(b), 
2653(a)-(c), 2920(a)-(c), and 2923; 
Statutes 2006; Chapter 490 (SB 1116) 
Statutes 2006, Chapter 492 (SB 1716)  
Statutes 2006, Chapter 493 (AB 1363) 

 
Filed on December 13, 2007 
 
By the County of Los Angeles, Claimant. 

Case No.:  07-TC-05 
Public Guardianship Omnibus 
Conservatorship Reform 
STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT 
CODE SECTION 17500 ET SEQ.; 
TITLE 2, CALIFORNIA CODE OF 
REGULATIONS, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7. 
 
(Adopted 
December 6, 2013) 

 

STATEMENT OF DECISION 
The Commission on State Mandates (Commission) heard and decided this test claim during a 
regularly scheduled hearing on December 6, 2013.  [Witness list will be included in the final 
statement of decision.] 

The law applicable to the Commission’s determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code  
section 17500 et seq., and related case law. 

The Commission [adopted/modified] the proposed statement of decision to [approve/deny] the 
test claim at the hearing by a vote of [vote count will be included in the final statement of 
decision]. 

Summary of the Findings 
The Commission finds that the following activities are new requirements imposed by the state on 
the county office of public guardian: 

• Comply with the continuing education requirements established by the California State 
Association of Public Administrators, Public Guardians, and Public Conservators on or 
before January 1, 2008.  (Prob. Code, § 2923.) 
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• Begin an investigation within two business days of receiving a referral for 
conservatorship or guardianship. (Prob. Code, § 2920(c).) 

• File a petition for appointment as guardian or conservator for the person, the estate, or the 
person or the estate in the following circumstances: the person is domiciled in the county 
and requires a guardian or conservator; there is no one else qualified and willing to act; 
the appointment as guardian or conservator would be in the best interests of the person; 
and there is an imminent threat to the person’s health or safety or to the person’s estate.  
(Prob. Code, § 2920(a)(1).) 

All other activities pled are either not required of local government, or are triggered by a court 
order.  Appropriations required to comply with mandates of the courts are not eligible for 
reimbursement under article XIII B, section 6.4 

Although the activities bulleted above are required by the state, they are triggered by the 
county’s discretionary decision to create the office of public guardian and therefore, the 
requirements do not create a state-mandated program within the meaning of article XIII B, 
section 6 of the California Constitution.  Government Code section 27430 states that: 

(a) In any county the board of supervisors may by ordinance create the office of the 
public guardian and subordinate position which may be necessary and fix 
compensation therefor. 

(b) The board of supervisors may by ordinance terminate the office of public 
guardian.5 [Emphasis Added.] 

The decision to create the office of public guardian is a local discretionary decision based on the 
county’s parens patriae power “to protect incompetent persons.” Like the police powers held by 
local government, local legislative bodies have broad discretion in the exercise of these powers, 
both in determining what the interests of the public require and what measures are reasonably 
necessary for the protection of those interests.  

The courts have made clear that reimbursement is not required when requirements are triggered 
by local government’s voluntary decision to participate in a program, reimbursement is not 
required.6 

Accordingly, the Commission finds Probate Code sections 1850(a), 1851(a), 2113, 2250(a)-(c), 
2250.4(a)-(d), 2352(a)-(f), 2352.5 (a)-(e), 2410, 2540(a)-(b), 2543(a)-(d), 2610(a); 2620 (a)-(e), 
2620.2(a)-(d), 2590, 2591(a)-(q), 2591.5 (a)-(d), 2623 (a)-(b), 2640 (a)-(c), 2640.1(a)-(c), 
2641(a)-(b), 2653(a)-(c), 2920(a)-(c), and 2923, as added and amended by the test claim statutes 
do not constitute a reimbursable state-mandated program within the meaning of article XIII B, 
section 6 of the California Constitution and Government Code section 17514.   

4 Article XIII B, section 9 of the California Constitution. 
5 Government Code Section 27430 (Stats. 1988, ch. 1199, § 17). 
6 City of Merced v. State of California (1984) 153 Cal.App.3d 777; Department of Finance v. 
Commission on State Mandates (Kern) (2003) 30 Cal.4th 727; Department of Finance v. 
Commission on State Mandates (POBRA) (2009) 170 Cal.App.4th 1355. 
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COMMISSION FINDINGS 
I. Chronology 

12/13/2007 Claimant, Los Angeles County, filed the test claim with the Commission. 

12/21/2007 Commission staff deemed the filing complete and issued a notice of complete 
test claim filing and schedule for comments. 

01/30/2008 Department of Finance (Finance) filed comments on the test claim. 

04/10/2008 Claimant filed rebuttal comments on the test claim. 

05/16/2008 The Imperial County Public Administrator filed comments on the test claim. 

05/29/2008 The San Joaquin County Public Guardian/Conservator filed comments on the 
test claim. 

06/09/2008 The San Diego County Counsel filed comments on the test claim. 

10/11/2013 Commission staff issued the draft staff analysis and proposed statement of 
decision. 

II. Background 
This test claim addresses three 2006 test claim statutes which are part of the Omnibus 
Conservatorship and Guardianship Reform Act of 2006 (“OCRA”), a package of four bills that 
made comprehensive reforms to California’s probate system and court oversight of probate 
conservatorships.  The test claim statutes amended and added code sections affecting county 
public guardians, which are county officers authorized to act as conservators in certain instances.   

A probate conservatorship is a court proceeding where a judge, based upon clear and convincing 
evidence, appoints: (1) a conservator of the person for an adult who cannot “provide properly for 
his or her personal needs for physical health, food, clothing, or shelter”; (2) a conservator of the 
estate for “a person who is substantially unable to manage [her] own financial resources or resist 
fraud or undue influence”; or (3) a conservator of the person and the estate.7  A conservator of 
the person has custody of the conservatee, ensures that the conservatee’s daily needs are met, and 
has charge of the conservatee’s educational needs.8  A conservator of the estate has the duty to 
manage and control a conservatee’s estate and finances.9  

The OCRA was enacted in response to an in-depth investigatory series published by the Los 
Angeles Times and a joint hearing held by the Assembly and Senate judiciary committees, which 
brought to light the following abuses in conservatorship proceedings: misuse of California's 
conservatorship system by private conservators; public guardians who lack the necessary 
resources to help truly needy individuals; probate courts which do not have sufficient resources 

7 Probate Code section 1801. 
8 Probate Code sections 2350 through 2359. 
9 Probate Code sections 2400 through 2595. 
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to provide adequate oversight to catch abuses of conservatees; and a system that provides no 
place for those in need to turn to for help.10   

A. History of Probate Conservatorships in California and Description of the Legal 
Process  

Conservatorship laws are generally derived from the parens patriae power of the state to protect 
incompetent persons.11  In 1850, the Legislature first authorized the probate court to appoint 
guardians for the insane, minors, and incompetents.12  Although the guardianship law was 
amended many times, guardianships remained limited to the insane, minors, and incompetents 
until 1957.13  

In 1957, the Legislature established a new protective relationship of conservatorship based on the 
belief that the stigma of the label “incompetent” discouraged people from seeking appointment 
of a guardian.  A fifth division was added to the Probate Code to address probate 
conservatorships.14  The 1957 statutes “provided that the court could appoint a conservator for a 
person who was neither insane nor incompetent, but who, for a variety of other reasons, needed 
direction in the management of his affairs.”15  As originally enacted, conservators could be 
appointed for “any adult person who by reasons of advanced age, illness, injury, mental 
weakness, intemperance, addiction to drugs or other disability, or other cause is unable to 
properly care for himself or for his property, or who for said causes or for any other cause is 
likely to be deceived or imposed upon by artful or designing persons ….”16   

10 Exhibit E, Assembly Third Reading Bill Analysis, A.B. No. 1363, as amended January 24, 
2006, p. 4.   
11 Conservatorship of Wendland (2001) 26 Cal.4 th 519, 535, where the California Supreme 
Court stated that “decisions made by conservators typically derive their authority from a 
different basis—the parens patriae power of the state to protect incompetent persons.”   

Under English law at the time of the settling of the American colonies, the King, as parens 
patriae, had the authority to act as “the general protector of all infants, idiots, and lunatics.” 
(Hawaii v. Standard Oil Co. (1972) 405 U.S. 251, 257; Sullivan v. Dunne (1926) 198 Cal. 183, 
189-190.)  After the American Revolution, the parens patriae power was vested in the state 
legislatures, which often delegated the authority to protect minors and incompetents to the 
courts. (Hawaii v. Standard Oil Co., supra, 405 U.S. 251, 257.)  In Late Corporation of the 
Church of Latter Day Saints v. United States, the Supreme Court suggested that the parens 
patriae power is like government’s police power, “inherent in the supreme power of every state 
… and often necessary to be exercised in the interest of humanity.”  ((1890) 136 U.S. 1, 57-58.) 
12 Statutes 1850, chapter 115. 
13 Board of Regents v. Davis (1975) 14 Cal.3d 33, 37-38. 
14 Id.; former Probate Code sections 1701-2207 (Stats. 1957, ch. 1902). 
15 Board of Regents, supra, 14 Cal.3d 33, 39. 
16 Former Probate Code section 1751. 
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Today, a probate conservator may be appointed by the court for “a person who is unable to 
provide properly for his or her personal needs for physical health, food, clothing, or shelter,” or 
for “a person who is substantially unable to manage his or her own financial resources or resist 
fraud or undue influence,” or for a person who needs both types of services.17  The appointment 
of a conservator affects an individual’s liberty interests and, thus, due process rights must be 
afforded to the proposed conservatee.18  Under these principles, the court may not establish a 
conservatorship unless there is clear and convincing evidence that a conservator is required.19  
The court’s order granting or refusal to grant letters of conservatorship is an appealable order.20 

Under current law, a petition for the appointment of a conservator filed with the court begins the 
process.  A petition may be filed by the proposed conservatee; spouse or domestic partner of the 
proposed conservatee; a relative of the proposed conservatee; any interested state or local entity 
or agency of this state or any interested public officer or employee of this state or of a local 
public entity of this state; or any other interested person or friend of the proposed conservatee.21  
The petition must state the reasons why a conservatorship is required, and the alternatives to 
conservatorship considered by the petitioner and why those alternatives are not available.  The 
petition must set forth the names and addresses of the proposed conservatee’s spouse or domestic 
partner, relatives within the second degree, or other family members to the extent a spouse, 
domestic partner, or close relative is unknown.  The petition must also state facts, if applicable, 
that the proposed conservatee is a patient of the State Department of Mental Health (DMH) or 
the State Department of Developmental Services (DDS), or receives benefits payable by the 

17 Probate Code section 1801, as last amended by Statutes 1995, chapter 842.  See also, 
Conservatorship of Sanderson (1980) 106 Cal.App.3d 611, 619-620, where the court explained 
the reason for the clear and convincing standard as follows: 

Balancing the benefit and purpose of the probate conservatorship proceedings 
against the adverse consequences to the individual clearly suggests the proper 
standard is clear and convincing proof. [Footnote omitted.]  The deprivation of 
liberty and stigma which attaches under a probate conservatorship is not as great 
as under an LPS conservatorship [Lanterman-Petris-Short Act, which concerns 
the involuntary civil commitment to a mental health institution].  However, to 
allow many of the rights and privileges of everyday life to be stripped from an 
individual “under the same standard of proof applicable to run-of-the-mill 
automobile negligence actions” cannot be tolerated. 

18 Conservatorship of Valerie N. (1985) 40 Cal.3d 143, 162.  By statute, a proposed conservatee 
may be disqualified from voting if not capable of completing an affidavit of voter registration, 
and may be adjudged unable to provide for personal needs or to manage financial resources.  In 
addition, the adjudication may affect or transfer to the conservator the conservatee’s right to 
contract, to manage and control property, to give informed consent for medical treatment, and to 
fix a residence.  (Prob. Code, § 1823.) 
19 Probate Code section 1801(e), as last amended by Statutes 1995, chapter 842. 
20 Probate Code section 1301, as last amended by Statutes 2001, chapter 417. 
21 Probate Code section 1820, as last amended by Statutes 2001, chapter 893. 
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Veterans Administration (VA), and notice must be provided to all these individuals and 
entities.22  If the petition is filed by a person other than the proposed conservatee, the clerk of the 
court is required to issue a citation to the proposed conservatee setting forth the time and place of 
hearing; the legal standards of conservatorship; the affects of a conservatorship; and notice that 
the court or a court investigator will assist in the understanding of the process and rights, that the 
person has the right to appear at the hearing and oppose the petition, the right to choose and be 
represented by legal counsel, the right to have legal counsel appointed by the court if unable to 
retain legal counsel, and the right to a jury trial.23 

After the petition is filed, a court investigator is assigned to interview the proposed conservatee 
personally, and explain the assertions in the petition and the elements of the citation issued by 
the clerk.  The investigator also must determine whether it appears that the proposed conservatee 
suffers from mental health issues that impair the ability to understand the consequences of his or 
her actions; whether the proposed conservatee is unable to attend the hearing or is willing to 
attend; and determine whether the proposed conservatee wishes to contest the petition, or needs 
or desires legal counsel.  The court investigator is then required to report the findings to the court 
in writing, at least five days before the hearing.24    

The court is required to hear and determine the matter of the establishment of the 
conservatorship according to the law and procedure relating to the trial of civil actions, including 
trial by jury if demanded by the proposed conservatee.25  Current law requires that the proposed 
conservatee be produced at the hearing, except where the proposed conservatee is out of the state 
when served and is not the petitioner, or the proposed conservatee is unable to attend the hearing 
by reason of medical inability established by affidavit or certificate of a licensed medical 
practitioner.  Emotional or psychological instability is not good cause for the absence of the 
proposed conservatee from the hearing, unless the instability is likely to cause serious and 
immediate physiological damage to the proposed conservatee.  The court may order that the 
proposed conservatee need not attend the hearing, however, in circumstances where the court 
investigator reports that the proposed conservatee has expressly communicated that he or she is 
unwilling to attend the hearing, does not wish to contest the petition, does not object to an order 
of conservatorship, and either does not object to the person proposed for appointment as 
conservator or states a preference that another person act as conservator.26  If the proposed 
conservatee attends the hearing, the court is required to inform the proposed conservatee of the 
effect of an order of conservatorship and shall consult with the proposed conservatee to 
determine his or her opinion concerning the establishment of the conservatorship, the 
appointment of the proposed conservator, and any order requested in the petition.27  In addition, 

22 Probate Code section 1821, as last amended by Statutes 2002, chapter 784; Probate Code 
section 1822, as last amended by Statutes 2001, chapter 893. 
23 Probate Code section 1823, as last amended by Statutes 1990, chapter 79. 
24 Probate Code section 1826, as last amended by Statutes 2002, chapter 784. 
25 Probate Code section 1827, as last amended by Statutes 2000, chapter 17. 
26 Probate Code section 1825, as added by Statutes 1990, chapter 79. 
27 Probate Code section 1828, as added by Statutes 1990, chapter 79. 
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the following persons may appear at the hearing to support or oppose the petition: the spouse or 
domestic partner of the proposed conservatee, a relative of the proposed conservatee, or any 
interested person or friend of the proposed conservatee.28 

The petitioner has the burden of proof by clear and convincing evidence that a conservatorship is 
necessary and required, and the court’s determination is based on that standard.29  On appeal, the 
court will look to see if there is substantial evidence in the record to support the lower court’s 
determination. 30  In reviewing the trial court's decision, the court of appeal will view the record 
in the light most favorable to the judgment below and determine if a reasonable trier of fact 
could find that denial or approval of the petition for conservatorship is appropriate in light of the 
petitioners' heightened “clear and convincing” burden of proof.31  

If there is clear and convincing evidence that the appointment of a conservator is required, the 
trial court exercises its discretion in selecting a conservator for the proposed conservatee, and is 
guided by what appears to be in the best interests of the proposed conservatee.32  If the proposed 
conservatee has sufficient capacity at the time to form an intelligent preference, the proposed 
conservatee may nominate a conservator in the petition or in writing signed either before or after 
the petition is filed.  The court is required to appoint the nominee as conservator unless the court 
finds that the appointment of the nominee is not in the best interests of the proposed 
conservatee.33  The order of preference for the selection of conservator is (1) the proposed 
conservatee’s nominee, the conservatee’s spouse, domestic partner, or the person nominated by 
the spouse or domestic partner; (2) an adult child of the proposed conservatee or the person 
nominated by the adult child; (3) a parent of the proposed conservatee or the person nominated 
by the parent; (4) a sibling of the proposed conservatee or the person nominated by the sibling; 
(5) any other person or entity eligible for appointment or willing to act as a conservator under the 
Probate Code and the Welfare and Institutions Code.34  Entities eligible for appointment as a 
conservator, depending on the facts, include trust companies,35 nonprofit charitable 
corporations,36 DDS,37 DMH,38 the VA,39 and the county public guardian.40  On appeal, the trial 

28 Probate Code section 1829, as last amended by Statutes 2001, chapter 893. 
29 Probate Code section 1801. 
30 Sheila S. v. Superior Court (2000) 84 Cal.App.4th 872, 880-881, where the court stated that 
“the sufficiency of evidence to establish a given fact, where the law requires proof of the fact to 
be clear and convincing, is primarily a question for the trial court to determine, and if there is 
substantial evidence to support its conclusion, the determination is not open to review on 
appeal.” 
31 In re Jasmon O. (1994) 8 Cal.4th 398, 423. 
32 Probate Code section 1812, as last amended by Statutes 2001, chapter 893. 
33 Probate Code section 1810, as added by Statutes 1990, chapter 79. 
34 Probate Code section 1812, as last amended by Statutes 2001, chapter 893. 
35 Probate Code section 83. 
36 Probate Code section 2104. 
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court’s order appointing a conservator is reviewed for abuse of discretion, and will be reversed 
only if there was no reasonable basis for the trial court's action.41   

The court order appointing the conservator identifies the duties of the conservator.42  Before the 
appointment is effective, the conservator is required to take an oath to perform the duties of the 
office according to law and file a bond, if required.43  The appointment is then evidenced by the 
issuance of letters by the clerk of the court.  The appointment of conservatorship is not effective 
until letters have issued.44   

Once a conservator is appointed, the conservatorship is subject to the supervision of the court 
and most actions require court authorization.45  The relationship of conservator (both of the 
person and of the estate) and conservatee is a fiduciary relationship.46  Consequently, every 
conservator assumes the basic obligation of a fiduciary to act prudently and in good faith.  A 
conservator of the person is responsible for “the care, custody, and control of, and has charge of 
the education of [the conservatee].”47  A conservator of the person generally must: 

• Determine the needs and level of care of the conservatee and develop a plan for 
meeting those needs; 

• Manage the conservatee’s living situation; 
• Manage the conservatee’s health care; 
• Arrange for the for the conservatee’s meals; 
• Arrange for the for the conservatee’s clothing; 
• Arrange for the for the conservatee’s personal care; 
• Arrange for the for the conservatee’s housekeeping; 
• Arrange for the for the conservatee’s transportation; 
• Arrange for the for the conservatee’s recreation and social contact.48 

37 Health and Safety Code section 416. 
38 Welfare and Institutions Code section 7284. 
39 Military and Veterans Code section 1046. 
40 Probate Code sections 2900, 2920, and 2922. 
41 Conservatorship of Ramirez (2001) 90 Cal.App.4th 390, 403; Garcia v. County of Sacramento 
(2002) 103 Cal.App.4th 67, 81. 
42 Probate Code section 1830, as added by Statutes 1990, chapter 79. 
43 Probate Code section 2300, as added by Statutes 1990, chapter 79. 
44 Probate Code section 2310, as last amended by Statutes 1996, chapter 862. 
45 Probate Code sections 2351, 2400, et seq. 
46 Probate Code section 2101. 
47 Probate Code section 2431. 
48 Judicial Council of California’s Handbook for Conservators, p. 27-67. 
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A conservator of the estate manages the conservatee's assets and uses the income for the support 
and maintenance of the conservatee.49  If the income is not enough for the support and 
management of the conservatee, the conservator can sell or mortgage estate assets.50  The 
conservator may also maintain the conservatee’s home, pay debts, and pay for services for the 
conservatee.51  A conservator of the estate generally must: 

• Post a bond; 
• Determine the needs and level of care of the conservatee and develop a plan for 

meeting those needs; 
• Locate and take control of the assets and make sure they are adequately protected 

against loss; 
• Make an inventory of the assets for the court; 
• Collect all of the conservatee’s income and other money due and apply for 

government benefits to which the conservatee is entitled; 
• Make a budget for the conservatee, working with the conservator of the person, or, if 

there isn’t one, working with the conservatee or his or her caregiver; 
• Pay the conservatee’s bills and expenses on time and in line with the conservatee’s 

budget; 
• Keep track of how trustees or other parties are managing any of the conservatee’s 

assets; 
• Invest the estate assets and income in safe investments that will meet the 

conservatee’s needs and the court’s requirements; 
• Make funeral and burial arrangements; 
• Periodically account to the court and to other interested persons regarding income 

coming into the estate, expenditures, and the remaining conservatorship property;  
• Prepare a final report and accounting of the estate when the conservatorship ends.52 

Conservators are required to make accountings of the assets of the estate to the court for 
settlement and allowance after one year from the time of appointment and, thereafter at least 
every two years unless otherwise ordered by the court.53  Upon the death of a conservatee, a 
conservator must make two final accountings for the period before and the period after the date 
of death.54  Only conservators of the estate need to file accountings of the assets.55  

49 Probate Code sections 2401, 2420. 
50 Probate Code section 2420. 
51 Probate Code sections 2431, 2427. 
52 Judicial Council of California’s Handbook for Conservators, pp. 77-142. 
53 Probate Code section 1061, as last amended by Statutes 1997, chapter 724; Probate Code 
section 2620, as last amended by Statutes 2001, chapter 563. 
54 Probate Code section 2620, as last amended by Statutes 2001, chapter 563. 
55 Ibid.; Conservatorship of Munson (1978) 87 Cal.App.3d 515, 518 (deciding that no 
guardianship or conservator of the person need file an accounting). 
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A conservator can be removed for mismanagement of an estate, failure to file an inventory or 
account, incapacity, gross immorality, a felonious conviction, adverse interest, or bankruptcy.56  
A conservator can also be removed if it is in the best interest of the conservatee.57 

B. County Public Guardians 
As set forth in detail above, conservatorships of the person or estate require conservators to 
perform many duties in order to care for and manage conservatees and their assets.  Although 
conservators are often either friends or relatives of the conservatee or private professional 
conservators retained to serve as conservator for an individual, there are instances where no one 
is willing or able to serve as conservator.  The Legislature has authorized counties to create and 
terminate the office of the public guardian and appoint a public guardian to fill this position and 
for the public guardian to act as a guardian or conservator in certain cases, including where no 
one else is willing or able to serve in that capacity.58   

In 1945, before probate conservatorships were established, Los Angeles County sponsored 
Senate Bill 522, which authorized the board of supervisors to create the office of the public 
guardian in order to allow the county to act as guardian for indigent individuals with mental 
disorders committed pursuant to the former Welfare and Institutions Code.59  According to 
correspondence sent by the Los Angeles County Counsel recommending that the Legislature 
create the office of the public guardian, County Counsel stated that: 

In a county as large as Los Angeles County and particularly in the City of Los 
Angeles there are many people who become mentally ill and who have 
considerable property but who are without friends or relatives and the public 
interest requires that these people and their property be protected.  It is for such 
cases that it is necessary and essential that there be a public guardian who will be 
in a position to look after the person and the estate of any such person who 
requires such assistance.60 

Before the 1945 bill sponsored by Los Angeles County, former Welfare and Institution Code 
section 5077 provided that if a mentally disordered person was committed and found to be 
indigent, the county was responsible for paying for that person’s maintenance.61  Although the 
prior code made the county responsible for paying for such maintenance, the former Welfare and 

56 Probate Code section 2650, as added by Statutes 1990, chapter 79. 
57 Ibid. 
58 See Government Code sections 27430-27436 (Stats. 1988, ch. 1199, § 17) and Former Probate 
Code section 2920 (enacted by Stats. 1988, ch. 1199, § 72.)  Government Code sections 27430-
27436 and Probate Code section 2920 are derived from Former Welfare and Institutions Code 
sections 5175-5189 (Stats. 1945, ch. 907, § 1).  
59 Exhibit F, Govenor’s Bill File, Statutes 1945; Chapter 907, S.B. 522 , Correspondence From 
Los Angeles County Counsel, dated June 8, 1945, pp. 1-3. 
60 Id. at p. 2. 
61 Former Welfare and Institutions Code sections 5077, enacted by Statutes 1937, chapter. 369. 
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Institutions Code did not provide a means for counties to recover the costs of treatment from the 
person committed, who had assets, or from their estate.62  On the other hand, section 6660 of the 
former Welfare and Institutions Code provided that the State Department of Institutions could be 
appointed guardian of the estate of an incompetent person committed to a state hospital if such 
incompetent person has no guardian.63  The purpose of section 6660 was to place the state in a 
position to reimburse itself from the property of its wards, and for this reason, the Department 
was authorized to act, under given circumstances, as guardian of the estate of the ward or as 
administrator of the estate of a deceased ward.64 

In response, the Legislature authorized counties to create the office of the public guardian in 
1945 with the enactment of Welfare and Institutions Code sections 5175 through 5189.65  Former 
Welfare and Institutions Code section 5175 authorized the board of supervisors of any county 
“create the office of the public guardian…” and to “appoint a public guardian to fill such 
office…,” but limited the authority to counties with a population of at least one million.66  A 
later amendment removed the population-based limitation. The authority to establish and 
terminate the office of the public guardian is currently in Government Code section 27430, 
which provides the following: 

(a) In any county the board of supervisors may by ordinance create the office of 
public guardian and subordinate positions which may be necessary and fix 
compensation therefor. 

(b) The board of supervisors may by ordinance terminate the office of 
public guardian.67   

In addition, former Welfare and Institutions Code section 5181, as enacted by Statutes 1945, 
Chapter 907, section 1, provided that: 

In proper cases any such public guardian may apply to a court of competent 
jurisdiction for appointment as guardian of the person and estate or person or 
estate of any person in the county who is a patient under the provisions hereof or 
who is a recipient of aid under any of the provisions of this code where it appears 
that such person requires a guardian and where it appears that such person’s estate 
does not exceed five thousand dollars ($5,000) in probable value. 

62 Ibid. 
63 Former Welfare and Institutions Code sections 6660, enacted by Stats.1937, chapter 369. 
64 In re Abdale's Estate (1943) 59 Cal.App.2d 445, 446. 
65 Statute of 1945, chapter 907, section 1. 
66 Former Welfare and Institutions Code section 5175, enacted by Statutes 1945, ch. 907, § 1.  
Former Welfare and Institutions section 5177 also provided that the board of supervisors “may 
by ordinance terminate the office of the public guardian.” 
67 Government Code section 27430 (Stats. 1988, ch. 1199 § 17, operative July 1, 1989). 
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In 1965, the Legislature expanded the scope of the office of the public guardian by allowing the 
public guardian to apply in proper cases as guardian or conservator under the probate 
conservatorship program.68  Statutes of 1988, Chapter 1199, section 72, added Probate Code 
section 2920, which superseded the portions of former Welfare and Institutions Code section 
8006.69  Probate Code section 2920, as enacted in 1988, similarly provided that, in cases where a 
person requires a conservator and there is no one else who is qualified and willing to act, the 
public guardian may apply for appointment as conservator and the court may appoint the public 
guardian if the appointment is in the best interest of the person.  In addition, the statute provided 
that the public guardian was required to apply for appointment when ordered by the court, upon 
determination by the court that the appointment was necessary.  Probate Code section 2920, as 
last amended before the 2006 test claim statutes, stated the following:  

If any person domiciled in the county requires a guardian or conservator and there 
is no one else who is qualified and willing to act and whose appointment as 
guardian or conservator would be in the best interest of the person:  

(a) The public guardian may apply for appointment as guardian or conservator of 
the person, the estate, or the person and estate.  

(b) The public guardian shall apply for appointment as guardian or conservator of 
the person, the estate, or the person and estate, if the court so orders. The court 
may make an order under this subdivision on motion of an interested person or on 
the court's own motion in a pending proceeding or in a proceeding commenced 
for that purpose. The court shall not make an order under this subdivision except 
after notice to the public guardian for the period and in the manner provided in 
Chapter 3 (commencing with Section 1460) of Part 1, consideration of the 
alternatives, and a determination by the court that the appointment is necessary. 
The notice and hearing under this subdivision may be combined with the notice 
and hearing required for appointment of a guardian or conservator.70   

Under current law, if the public guardian is appointed guardian or conservator, the public 
guardian may recover its costs and fees from the estate or ward.71  The amount recoverable by 
the public guardian includes reasonable expenses in execution of the guardianship or 
conservatorship, as well as compensation for services provided by the public guardian and the 
attorney of the public guardian, in the amount the court determines is just and reasonable.72   

68 Former Welfare and Institutions Code section 5081, enacted by Statutes of 1965, chapter 2055. 
69 19 Law.Rev.Comm.Reports 721 (1988). 
70 Section 2920 superseded the first, second, and a portion of the third sentences of former 
Welfare and Institutions Code section 8006.   
71 Probate Code section 2942, as added by Statutes 1999, chapter 866. 
72 Ibid.  In addition, Probate Code section 2640.1 authorizes a petitioner to file a petition for an 
order allowing compensation and reimbursement of costs, in specified circumstances, if the 
petitioner is not the one appointed by the court.   
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C. Test Claim Statutes – Omnibus Conservatorship and Guardianship Reform 
Act of 2006 

The test claim statutes, as enacted by the OCRA, amended and added several sections to the 
Probate Code, including Probate Code section 2920.  Probate Code section 2920, as amended by 
the test claim statutes, provides the following (additions or changes indicated by underline): 

(a) If any person domiciled in the county requires a guardian or conservator 
and there is no one else who is qualified and willing to act and whose 
appointment as guardian or conservator would be in the best interests of the 
person, then either of the following shall apply: 

(1) The public guardian shall apply for appointment as guardian or 
conservator of the person, the estate, or the person and estate, if there is an 
imminent threat to the person's health or safety or the person's estate. 

(2) The public guardian may apply for appointment as guardian or conservator 
of the person, the estate, or the person and estate in all other cases.   

(b) The public guardian shall apply for appointment as guardian or 
conservator of the person, the estate, or the person and estate, if the court so 
orders. The court may make an order under this subdivision on motion of an 
interested person or on the court's own motion in a pending proceeding or in a 
proceeding commenced for that purpose.  The court shall order the public 
guardian to apply for appointment as guardian or conservator of the person, 
the estate, or the person and estate, on behalf of any person domiciled in the 
county who appears to require a guardian or conservator, if it appears that 
there is no one else who is qualified and willing to act, and if that appointment 
as guardian or conservator appears to be in the best interests of the person. 
However, if prior to the filing of the petition for appointment it is discovered 
that there is someone else who is qualified and willing to act as guardian or 
conservator, the public guardian shall be relieved of the duty under the order. 
The court shall not make an order under this subdivision except after notice to 
the public guardian for the period and in the manner provided for in Chapter 3 
(commencing with Section 1460) of Part 1, consideration of the alternatives, 
and a determination by the court that the appointment is necessary. The notice 
and hearing under this subdivision may be combined with the notice and 
hearing required for appointment of a guardian or conservator. 

(c) The public guardian shall begin an investigation within two business days 
of receiving a referral for conservatorship or guardianship.73 

73 Probate Code section 2920, as amended by Statutes 2006, chapter 493.  The legislative history 
of Assembly Bill 1363 indicates that the legislature believed that the “requirements for public 
guardians to begin investigations within two business days of receiving a referral for 
conservatorship or guardianship could drive significant reimbursable local costs.” (Exhibit E, 
Senate Rules Committee Third Reading Bill Analysis, A.B. No. 1363, as amended August 24, 
2006, p. 14.) 
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In addition to amending Probate Code section 2920, the OCRA amended and added multiple 
other statutes to the Probate Code.  Claimant asserts that the following provisions of the Probate 
Code, as added or amended by the OCRA, impose new duties or higher levels of service upon 
public guardians: 

• Probate code section 1850 requires that the court review each conservatorship at set time 
periods.  Probate Code section 1850, as amended by the OCRA74: (1) requires that the 
court investigator visit the conservatee six months after the initial appointment of the 
conservator, conduct an investigation regarding the appropriateness of the 
conservatorship and whether the conservator is acting in the best interest of the 
conservatee; (2) permits the court, upon its own motion or upon the request of any 
interested person, to order a review of the conservatorship; (3) permits the court to order 
an accounting of the estate pursuant to Probate Code section 2620; and (4) permits the 
court to set a timeline for subsequent review of the conservatorship.75 

• Probate code section 1851 establishes how court investigators shall conduct 
investigations ordered pursuant to Probate Code 1850.  Probate Code section 1851, as 
amended by the OCRA, requires that “[u]pon request of the investigator, the conservator 
shall make available to the court investigator during the investigation for inspection and 
copying all books and records, including receipts and any expenditures, of the 
conservatorship.”76 

• Probate Code section 2113, as added by the OCRA, states: “A conservator shall 
accommodate the desires of the conservatee, except to the extent that doing so would 
violate the conservator’s fiduciary duties to the conservatee or impose an unreasonable 
expense on the conservatorship estate.”77   

• Probate Code section 2250(a)-(c), which allows for the temporary guardians and 
conservators, was amended by the OCRA to impose new notice requirements when filing 
a petition for temporary guardianship or conservatorship.78   

74 Statutes 2006, chapters 492 (S.B. No. 1716) and 493 (A.B. No. 1363) enacted alternate 
versions of Probate Code sections 1850 and 1851.  As A.B No. 1363 was chaptered after S.B. 
Bill No. 1716, the amendments codified by Statutes 2006, chapters 493, section 11.5 and 12.5 
(A.B. No. 1363) are operative.  See Government Code section 9605. 
75 Statutes 2006, chapter 492. 
76 Statutes 2006, chapter 492. 
77 Probate Code section 2113 (Stats. 2006, ch. 493, § 13) makes explicit a requirement that 
already existed in other Probate Code sections regarding a conservators fiduciary duties to a 
conservatee.  See Probate Code sections 1800(e) (Stats. 1990, ch. 79) and 2101 (as amended by 
Stats. 1993, ch. 293). 
78 Probate Code section 2250 (a), (b), and (c) (Stats. 2006, ch. 493, § 15).   
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• Probate Code section 2250.4, as added by the OCRA, exempts proposed temporary 
conservatees from attending the hearing on a petition for appointment of a temporary 
guardian or conservator.79 

• Probate Code Section 2352, which provides a means for fixing the residence of a ward or 
conservatee and requires that the guardian select the least restrictive appropriate setting 
that is both available and necessary to meet the needs of the conservatee and is in the best 
interests of the conservatee, was amended by the OCRA to: (1) require that the residence 
of a ward or conservatee is the “least restrictive appropriate residence” as described in 
new Probate Code section 2352.5; and to (2) impose new notice requirements when the 
ward or conservatee’s address is or may be changed.80   

• Probate Code section 2352.5, as added by the OCRA: (1) creates a presumption that the 
personal residence of a proposed conservatee is the least restrictive residence for the 
conservatee; and (2) requires that the conservator, upon appointment, determine the 
appropriate level of care for the conservatee.81  

• Probate Code section 2410, as added by the OCRA, requires the judicial council to adopt 
a rule of court that establishes uniform standards of conduct for actions that conservators 
and guardians may take on behalf of conservatees and wards to ensure that their estates 
are maintained and conserved and to prevent loss or harm to conservatees and wards.82   

• Probate Code section 2540 states that the sale of a conservatee’s present or former 
personal residence, and real or personal property, are subject to court authorization.  
Probate Code section 2540, as amended by the OCRA, requires the conservator to inform 
the court why other alternatives to the sale of a conservatee’s home, “including, but not 
limited to, in-home care services, are not available.”83   

• Probate Code section 2543, which established the manner of sale of conservatorship 
property, was amended by the OCRA to require that sales and other related transactions 
conform to the provisions of the Probate Code concerning sales by a personal 
representative “as described in Articles 6 (commencing with Section 10300), 7 
(commencing with Section 10350), 8 (commencing with Section 10360), and 9 
(commencing with Section 10380) of Chapter 18 of Part 5 of Division 7.”  Probate Code 
section 2543 also established a new requirement for appraisal of the conservatee’s 
personal residence before sale.84 

79 Probate Code section 2250.4 (Stats. 2006, ch. 493, § 16).   
80 Probate Code section 2352 (Stats. 2006, ch. 490, § 1). 
81 Probate Code section 2352.5 (Stats. 2006, ch. 490, § 2). 
82 Probate Code section 2410 (Stats. 2006, ch. 493, § 22). 
83 Probate Code section 2540 (Stats. 2006, ch. 490, § 3). 
84 Probate Code section 2543 (Stats. 2006, ch. 490, § 4). 
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• Probate Code section 2590 allows the court the power to grant guardians and 
conservators the powers listed in section 2591.  OCRA made minor non-substantive 
changes to section 2590.85 

• Probate Code section 2591 contains the list of powers the court may grant to guardians 
and conservators pursuant to Probate Code section 2590.  OCRA amended section 
2591(d) to distinguish between the sale of generic real or personal property and sale of a 
conservatee’s personal residence.  The amendment of section 2591 also makes the power 
to sell the private residence of the conservatee subject to the requirements of new Probate 
Code Section 2591.5 and Probate Code Sections 2352.5 and 2541.86 

• Probate Code section 2591.5, as added by the OCRA, requires conservators seeking an 
order under Probate Code section 2590 authorizing a sale of the conservatee’s personal 
residence to “demonstrate to the court that the terms of sale, including the price for which 
the property is to be sold and the commissions to be paid from the estate, are in all 
respects in the best interests of the conservatee.”  New Probate Code section 2591.5 also 
establishes appraisal requirements for the sale of a personal residence, requires that notice 
be given prior to the close of escrow, and provides for a good cause exception for 
applying all the requirements of section 2591.5, except for the appraisal requirements.  

• Probate Code section 2610(a), which requires that guardians and conservators file an 
inventory and appraisal of the estate with the court, was amended by the OCRA to 
require that the inventory and appraisal is mailed to the ward or conservatee and other 
interested parties. 87 

• Probate Code section 2620, which requires guardians and conservators to file accountings 
of the assets of the estate with the court, was amended by the OCRA to: (1) impose new 
documentation requirements for accountings; (2) make each accounting subject to 
random and discretionary review by the court; and (3) require guardians and conservators 
to make all books and records available to any person designated by the court to verify 
the accuracy of the accounting.88 

• Probate Code section 2620.2, provides a remedy if the guardian or conservator fails to 
file an accounting as required by Probate Code section 2620.  The OCRA made minor 
non-substantive changes to section 2620.2.89 

• Probate Code sections 2623, 2640, 2640.1, and 2641 allow guardians and conservators to 
recover certain costs, expenses, and compensation for services rendered.  Probate code 
sections 2623, 2640, 2640.1, and 2641, as amended by the OCRA, prohibit guardians and 

85 Probate Code section 2590 (Stats. 2006, ch. 490, § 5). 
86 Probate Code section 2591 (Stats. 2006, ch. 490, § 6). 
87 Probate Code section 2610 (a) (Stats. 2006, ch. 493, § 23).  
88 Probate Code section 2620 (Stats. 2006, ch. 493, § 24). 
89 Probate Code section 2620.2 (Stats. 2006, ch. 493, § 25). 
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conservators from recovering costs, expenses, and compensation for services rendered 
unless the court determines that the services are in the best interest of the ward or 
conservatee.90  

• Probate Code section 2653 allows the court to remove guardians and conservators, 
revoke the letters of guardianship or conservatorship, and order the guardian or 
conservator to file an accounting.  Probate Code section 2653, as amended by the OCRA: 
(1) allows the court to award the party that has petitioned to remove a guardian or 
conservator costs and attorney’s fees; and (2) prohibits guardians and conservators from 
deducting from, or charging to, the estate his or her cost of litigation.91 

• Probate Code section 2923, as added by the OCRA, requires that “On or before  
January 1, 2008, the public guardian shall comply with the continuing education 
requirements that are established by the California State Association of Public 
Administrators, Public Guardians, and Public Conservators.”92 

III. Positions of the Parties and Interested Parties 
A. Claimant’s Position 

Claimant alleges that the test claim statutes constitute a reimbursable state-mandated program or 
higher level of service within an existing program.93  Claimant asserts that under prior law, 
public guardians were not required to serve as conservator for any person or estate unless 
ordered by the court.  Although the OCRA made sweeping changes to the conservatorship 
process as a whole, including reforms aimed at professional conservators, probate court 
proceedings, and educating the public regarding conservatorships, the test claim seeks 
reimbursement only for those costs incurred as a result of changes made to statutes directly 
affecting county public guardians.94   

90 Probate Code sections 2623, 2640, 2640.1, and 2641 (Stats. 2006, ch. 493, §§ 26-29). 
91 Probate Code section 2653 (Stats. 2006, ch. 493, § 30). 
92 Probate Code section 2923 (Stats. 2006, ch. 493, § 33).   
93 Although claimant asserts that one prior test claim (Guardianship Petitions (CSM-4256) and 
two prior legislatively-determined mandates (Developmental Disabled Attorneys’ Service (04-
LM-03); Guardianship/Conservatorship Filings (04-LM-15)) support this test claim, the prior 
test claim and legislatively-determined mandates are not relevant to this test claim.  The 
legislatively-determined mandates cited by claimant are irrelevant because the statutes at issue 
were not before the Commission and do not relate in any way to the public guardian’s duties or 
functions.  Prior test claim CSM-4256, regarding investigations of certain guardianship petitions, 
sought reimbursement for costs incurred by court staff during guardianship investigations.  The 
Commission found that these activities were not contained in prior law and thus constituted a 
new program or higher level of service and a reimbursable state mandate.  However, test claim 
CSM-4256 did not relate in any way to duties or function of public guardians.  
94 A full summary of the changes made by OCRA has been provided by the Administrative 
Office of the Courts.  (Exhibit ---.) 
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Claimant asserts that the OCRA imposes the following new requirements upon public guardians: 

• File a petition for appointment as guardian or conservator for the person, the 
estate, or the person or the estate where there is an imminent threat to the person’s 
health or safety or to the person’s estate, and if appointed to serve as guardian or 
conservator, comply with all activities and incur all costs imposed by Probate 
Code sections 1400 through 3925, which set forth requirements for all 
guardianships and conservatorships established under the Probate Code. 

• File a petition for appointment as guardian or conservator for the person, the 
estate, or the person or the estate when ordered by the court because there is no 
one else qualified and willing to act as conservator and it appears to be in the best 
interests of the person, and if appointed to serve as guardian or conservator,  
comply with all activities and incur all costs imposed by Probate Code sections 
1400 through 3925, which set forth requirements for all guardianships and 
conservatorships established under the Probate Code. 

• Begin an investigation within two business days of receiving a referral for 
conservatorship or guardianship. 

• On or before January 1, 2008, comply with continuing education requirements 
established by the California State Association of Public Administrators, Public 
Guardians, and Public Conservators.  

• For all cases where the public guardian serves as guardian or conservator, whether 
voluntarily or as required by statute or court order, comply with new accounting, 
estate management, inventory and appraisal, residential placement, and temporary 
conservatorship requirements set forth in Probate Code sections 1850(a), 1851(a), 
2113, 2250(a)-(c), 2250.4(a)-(d), 2352(a)-(f), 2410, 2540(a)-(b), 2543(a)-(d), 
2610(a); 2620 (a)-(e), 2620.2(a)-(d), 2590, 2591(a)-(q), 2591.5 (a)-(d), 2623 (a)-
(b), 2640 (a)-(c), 2640.1(a)-(c), 2641(a)-(b), 2653(a)-(c), 2920(a)-(c), and 2923, 
as added and amended by the OCRA.  Claimant also asserts that these code 
sections require public guardians to provide higher levels of service to 
guardianships and conservatorships established before the enactment of the 
OCRA.  

Claimant alleges that the test claim statutes have caused claimant to incur additional costs to 
serve new populations of conservatees pursuant to Probate Code section 2920(a) and (b).95  The 
test claim states that the amount claimant will incur to serve new populations of conservatees 
pursuant to Probate Code section 2920(a) and (b) will be: (1) $71,500 during the 2006-2007 
fiscal year; (2) $370,500 during the 2007-2008 fiscal year; and (3) $695,500 during the 2008-
2009 fiscal year.96  The statewide cost estimate submitted by claimant, which was developed by 
surveying other counties, indicates that the total statewide cost for counties to serve new 

95 Exhibit A, test claim, dated December 12, 2007, section VI (“State-Wide Cost Survey”), pp. 
126-176. 
96 Id. at section VI, pp. 128-139. 
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populations of conservatees pursuant to Probate Code section 2920(a) and (b) will be: (1) 
$3,884,522 during the 2006-2007 fiscal year; (2) $10,422,061 during the 2007-2008 fiscal year; 
and (3) $11,982,260 during the 2008-2009 fiscal year.97 

 B. Department of Finance’s Position 
Finance submitted written comments on December 28, 2007.  Finance believes that the test claim 
statutes “may have” created a reimbursable state mandate for the following activities:  

• Requiring the public guardian to apply for appointment as a guardian or conservator 
when there is an imminent threat to a person’s health, safety or estate. 

• Requiring the court to order the public guardian to apply for appointment on behalf of 
any person domiciled in the county if no one else is qualified and willing to act and if that 
appointment is in the best interest of the person. 

• Beginning an investigation to determine if a conservatorship is necessary within two 
business days of receiving a conservatorship referral. 

• Requiring the public guardian to comply with continuing education requirements.98  

 C. Position of Interested Parties 
The Imperial County Public Administrator submitted written comments on May 16, 2008.  The 
San Joaquin County Public Guardian/Conservator submitted written comments on May 29, 2008.  
The San Diego County Counsel submitted written comments on June 9, 2008. 99  The interested 
parties support the approval of this test claim as a reimbursable state-mandated program.   

IV. Discussion 
Article XIII B, section 6 of the California Constitution provides in relevant part the following: 

Whenever the Legislature or any state agency mandates a new program or higher 
level of service on any local government, the state shall provide a subvention of 
funds to reimburse such local government for the costs of such programs or 
increased level of service, except that the Legislature may, but need not, provide a 
subvention of funds for the following mandates: 

(1) Legislative mandates requested by the local agency affected. 

(2) Legislation defining a new crime or changing an existing definition of a 
crime. 

(3) Legislative mandates enacted prior to January 1, 1975, or executive orders or 
regulations initially implementing legislation enacted prior to January 1, 1975. 

97 Id. at section VI, p. 127.   
98 Exhibit B, Department of Finance Comments, pp. 1-2. 
99 Exhibit C, Imperial County Public Administrator’s comments in support of test claim; Exhibit 
D, San Joaquin County Public Guardian/Conservator’s comments in support of test claim; 
Exhibit E, San Diego County Counsel’s comments in support of test claim.  
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The purpose of article XIII B, section 6 is to “preclude the state from shifting financial 
responsibility for carrying out governmental functions to local agencies, which are ‘ill equipped’ 
to assume increased financial responsibilities because of the taxing and spending limitations that 
articles XIII A and XIII B impose.”100  Thus, the subvention requirement of section 6 is “directed 
to state-mandated increases in the services provided by [local government] …”101   

Reimbursement under article XIII B, section 6 is required when the following elements are met: 

1.   A state statute or executive order requires or “mandates” local agencies or school 
districts to perform an activity.102 

2.   The mandated activity either: 

a. Carries out the governmental function of providing a service to the public; or  

b. Imposes unique requirements on local agencies or school districts and does 
not apply generally to all residents and entities in the state.103   

3.   The mandated activity is new when compared with the legal requirements in effect 
immediately before the enactment of the test claim statute or executive order and it 
increases the level of service provided to the public.104   

4.  The mandated activity results in the local agency or school district incurring increased 
costs, within the meaning of section 17514.  Increased costs, however, are not 
reimbursable if an exception identified in Government Code section 17556 applies to 
the activity.105 

The determination whether a statute or executive order imposes a reimbursable state-mandated 
program is a question of law.106  The Commission is vested with exclusive authority to 
adjudicate disputes over the existence of state-mandated programs within the meaning of article 
XIII B, section 6.107  In making its decisions, the Commission must strictly construe article XIII 

100 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
101 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56. 
102 San Diego Unified School Dist. v. Commission on State Mandates (San Diego Unified School 
Dist.) (2004) 33 Cal.4th 859, 874. 
103 Id. at 874-875 (reaffirming the test set out in County of Los Angeles, supra, 43 Cal.3d 46, 56.) 
104 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified 
School District v. Honig (1988) 44 Cal.3d 830, 835. 
105 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections 
17514 and 17556. 
106 County of San Diego, supra, 15 Cal.4th 68, 109. 
107 Kinlaw v. State of California (1991) 53 Cal.3d 482, 487. 
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B, section 6, and not apply it as an “equitable remedy to cure the perceived unfairness resulting 
from political decisions on funding priorities.”108 

B. The 2006 Test Claim Statutes Do Not Impose a Reimbursable State-Mandated 
Program or Higher Level of Service Upon Local Agencies Because the Required 
Activities are Triggered by Local Discretionary Decisions. 

As described below, the test claim statutes impose new requirements on the county public 
guardian.  The Commission finds, however, that these requirements do not result in a state-
mandated new program or higher level of service on counties within the meaning of article  
XIII B, section 6 of the California Constitution. 

1. The test claim statutes impose some new requirements on the public guardian. 
a) Probate Code sections 2920 and 2923  

Probate Code section 2923, as amended in 2006, requires that the public guardian comply with 
the continuing education requirements established by the California State Association of Public 
Administrators, Public Guardians, and Public Conservators on or before January 1, 2008.  This 
requirement is new. 

In addition, Probate Code section 2920(c), as added by the 2006 test claim statute, requires that 
“[t]he public guardian shall begin an investigation within two business days of receiving a 
referral for conservatorship or guardianship.”  The claimant acknowledges that investigations 
were conducted before the 2006 legislation to determine whether a petition for conservatorship 
should be filed by the public guardian’s office, and under county policies and procedures, 
investigations began within ten days of the referral and took three to four days to complete.109  
Although an investigation would have been necessary to make that determination, investigations 
were not expressly required by state law for probate conservatorships before the enactment of the 
2006 test claim statutes.110  The Senate Floor Analysis of the 2006 bill that added this 
requirement, acknowledged that the requirement to begin an investigation within two business 
days of the referral could increase county costs as follows: 

Requirements for public guardians to begin investigations within two business 
days of receiving a referral for a conservatorship of guardianship could drive 
significant reimbursable local costs.  Los Angeles County has estimated its 
workload could increase by as much as 50 percent, at a cost of $1.8 million 
annually.  If that cost were to hold true for the rest of the state, reimbursable costs 
could be in the $5 million range annually. 

108 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280 [citing City of San Jose, supra]. 
109 Test claim, pages 17-20. 
110 With respect to guardianships for minors, prior state law required investigations be done by 
“the county agency designated to investigate potential dependency” in cases where the proposed 
guardian is a non-relative.  (Prob. Code, § 1513.)  This test claim does not seek reimbursement 
for the duties or appointment as guardian of a minor. 
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There is no funding in the 2006 Budget Act for the activities required by this 
bill.111 

The Commission finds the requirement to begin an investigation within two business days of 
receiving a referral for conservatorship is new. 

The 2006 test claim statute also amended Probate Code section 2920(a) and (b), which now 
provides the following (new language reflected in underline): 

(a) If any person domiciled in the county requires a guardian or conservator 
and there is no one else who is qualified and willing to act and whose 
appointment as guardian or conservator would be in the best interests of the 
person, then either of the following shall apply: 

(1) The public guardian shall apply for appointment as guardian or 
conservator of the person, the estate, or the person and estate, if there is an 
imminent threat to the person's health or safety or the person's estate. 

(2) The public guardian may apply for appointment as guardian or conservator 
of the person, the estate, or the person and estate in all other cases.   

(b) The public guardian shall apply for appointment as guardian or 
conservator of the person, the estate, or the person and estate, if the court so 
orders. The court may make an order under this subdivision on motion of an 
interested person or on the court's own motion in a pending proceeding or in a 
proceeding commenced for that purpose.  The court shall order the public 
guardian to apply for appointment as guardian or conservator of the person, 
the estate, or the person and estate, on behalf of any person domiciled in the 
county who appears to require a guardian or conservator, if it appears that 
there is no one else who is qualified and willing to act, and if that appointment 
as guardian or conservator appears to be in the best interests of the person. 
However, if prior to the filing of the petition for appointment it is discovered 
that there is someone else who is qualified and willing to act as guardian or 
conservator, the public guardian shall be relieved of the duty under the order. 
The court shall not make an order under this subdivision except after notice to 
the public guardian for the period and in the manner provided for in Chapter 3 
(commencing with Section 1460) of Part 1, consideration of the alternatives, 
and a determination by the court that the appointment is necessary. The notice 
and hearing under this subdivision may be combined with the notice and 
hearing required for appointment of a guardian or conservator. 

Section 2920(a)(1), as amended, now requires the public guardian to file a petition for 
appointment as guardian or conservator for the person, the estate, or the person or the estate in 
the following circumstances: the person is domiciled in the county and requires a guardian or 
conservator; there is no one else qualified and willing to act; the appointment as guardian or 
conservator would be in the best interests of the person; and there is an imminent threat to the 

111 Senate Floor Analysis, AB 1363 (2005-2006 Leg. Sess.), dated August 26, 2006. 
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person’s health or safety or to the person’s estate.  In such cases, the public guardian is required 
to comply with the statutory process to draft and file a petition for appointment with the court, 
and the law and procedure for the civil trial on the petition, including a trial by jury if demanded 
by the proposed conservatee.112  The public guardian has the burden of proof by clear and 
convincing evidence that a conservatorship is necessary and required.  The requirements to file a 
petition for conservatorship and act as the petitioner at trial when there is no one else willing or 
qualified to act and there exists an imminent threat to the person’s health and safety or to the 
person’s estate, are new requirements imposed on the public guardian.  Under prior law, the 
public guardian had the discretion to decide whether to file a petition in these circumstances. 

The claimant also alleges that Probate Code section 2920(b), as amended in 2006, imposes a new 
requirement on county public guardians to apply for appointment as guardian or conservator of 
the person, the estate, or the person and estate, on behalf of any person domiciled in the county 
who appears to require a guardian or conservator, if it appears that there is no one else who is 
qualified and willing to act, and if that appointment as guardian or conservator appears to be in 
the best interests of the person, when ordered by the court.  The Commission disagrees and finds 
that section 2920(b) does not impose new require counties to perform any activities.  Probate 
Code section 2920, as it existed immediately before the 2006 amendment, gave the court the 
authority to require the public guardian to apply for appointment as guardian or conservator in 
the same circumstances.  Before the 2006 amendment, section 2920 stated in relevant part the 
following: 

If any person domiciled in the county requires a guardian or conservator and there 
is no one else who is qualified and willing to act and whose appointment as 
guardian or conservator would be in the best interest of the person: 

[¶] 

(b) The public guardian shall apply for appointment as guardian or conservator of 
the person, the estate, or the person and estate, if the court so orders. The court 
may make an order under this subdivision on motion of an interested person or on 
the court's own motion in a pending proceeding or in a proceeding commenced 
for that purpose. The court shall not make an order under this subdivision except 
after notice to the public guardian for the period and in the manner provided in 
Chapter 3 (commencing with Section 1460) of Part 1, consideration of the 
alternatives, and a determination by the court that the appointment is necessary. 
The notice and hearing under this subdivision may be combined with the notice 
and hearing required for appointment of a guardian or conservator. 

The 2006 amendment, with the language that begins “the court shall order,” now requires the 
court to order the public guardian to apply for appointment as guardian or conservator of the 
person, the estate, or the person and estate, on behalf of any person domiciled in the county who 
appears to require a guardian or conservator, if it appears that there is no one else who is 
qualified and willing to act, and if that appointment as guardian or conservator appears to be in 
the best interests of the person.  The statute continues to provide, as it did under prior law, that 

112 Probate Code 1820, et seq., 1827. 
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“the court shall not make an order under this subdivision except after notice to the public 
guardian …, consideration of the alternatives, and a determination by the court that the 
appointment is necessary.”  Thus, the findings of the court remain the same and the requirement 
for the public guardian to file a petition following the court’s order is not new.  Therefore, 
2920(b), as amended in 2006 does not require public guardians to perform any new activities, 

b) The downstream activities required by remaining code sections pled  are triggered by 
the court’s order appointing the public guardian.  

The claimant contends that once the court approves a petition filed pursuant to Probate Code 
section 2920(a)(1) or (b), then the county is mandated by the state to comply with all activities 
and incur all costs imposed by Probate Code sections 1400 through 3925 to act as conservator or 
guardian of the person, the estate, or of the person and estate.  The Commission disagrees with 
this position.  Although the public guardian has fiduciary duties once appointed, all duties of the 
conservator are triggered by a court order and are not a mandate of the state.   

Article XIII B, section 6 does not require reimbursement for activities or costs required by the 
courts.  The plain language of section 6 requires state reimbursement whenever “the Legislature 
or any State agency” mandates a new program or higher level of service.  That section was 
specifically designed to preclude the state from shifting financial responsibility for governmental 
functions to local agencies, which are ill-equipped to undertake increased financial 
responsibilities because they are subject to taxing and spending limitations under articles XIII A 
and XIII B.113  In this regard, local revenues subject to the spending limit of article XIII B 
include “any authorization to expend during a fiscal year the proceeds of taxes levied by or for 
that entity and the proceeds of state subventions to that entity (other than subventions made 
pursuant to Section 6) exclusive of refunds of taxes.”114  However, some local expenditures are 
specifically excluded from the spending limit, including “appropriations required to comply with 
mandates of the courts or the federal government, which without discretion, require an 
expenditure for additional services or which unavoidably make the provision of existing services 
more costly.”115  There is no spending limit on costs incurred to comply with the mandates of the 
courts.  Accordingly, it has been held that state subvention is not required when the expenditures 
are not subject to limitation.116   

In this case, Probate Code section 2920 imposes requirements only for filing a petition for 
appointment and does not change the court’s authority to appoint a guardian or conservator under 
existing law, or its authority and jurisdiction once the appointment has been ordered.  Pursuant to 
Probate Code section 1812, the selection of a conservator of the person or estate, or both, is 
“solely in the discretion of the court and, in making the selection, the court is to be guided by 
what appears to be in the best interests of the proposed conservatee.”  Once the court has selected 

113 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
114 Article XIII B, section 8(b); Redevelopment Agency of the City of San Marcos v. Commission 
on State Mandates (1997) 55 Cal.App.4th 976, 986-987.   
115 Article XIII B, section 9(b), defining appropriations that are “not” subject to limitation. 
116 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1581. 
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the conservator, the court issues an order of appointment, which establishes the powers granted 
to and duties imposed on the conservator.  The guardian or conservator has management and 
control of the estate “only to the extent specifically and expressly provided in the appointing 
court’s order.”117  Where the court determines it appropriate in the circumstances of the 
particular conservatee, the court, in its discretion, may limit or expand the powers and duties of 
the conservator by order of the court.118  The court may also insert in the order of appointment 
conditions for providing for the care, treatment, education, and welfare of the conservatee.119  In 
addition, the court has the authority to include in the order modifications of the legal capacity of 
the conservatee by broadening or restricting the power of the conservatee, or by including 
limitations or conditions on the exercise of the authority granted to the conservatee as the court 
determines to be appropriate.120  The court may also “insert in the order of appointment 
conditions not otherwise obligatory providing for the care and custody of the property of the 
ward or conservatee.”121   

After the initial order of appointment, the court “may authorize and instruct the guardian or 
conservator, or approve and confirm the acts of the guardian or conservator, in the 
administration, management, investment, disposition, care, protection, operation, or preservation 
of the estate, or the incurring or payment of costs, fees, or expenses in connection therewith.”122  
Requests to move the conservatee’s residence out of state, sell the conservatee’s residence, and 
requests to have certain medical procedures performed, are subject to the court’s prior order and 
approval.123   

While some actions of the conservator are authorized or required by statute without the need of a 
specific court order (including those related to filing and serving an inventory and appraisal of 
the assets 90 days after appointment, presenting an accounting of the assets of the estate to the 
court for settlement and allowance, and participating in the court’s review of the conservatorship 
six months after appointment), these activities occur as a direct result of the court’s order of 
appointment.124   

The courts have made clear that the proper focus when determining if a state-mandated program 
exists is to look at the nature of the claimant’s participation in the underlying program itself.125  

117 Probate Code section 2401. 
118 Probate Code sections 1830, 2351, and 2590.   
119 Probate Code section 2358. 
120 Probate Code section 1873. 
121 Probate Code section 2402. 
122 Probate Code section 2403. 
123 Probate Code sections 2352, 2357, and 2591.5. 
124 See, for example, Probate Code 2450 et seq., 2610, and 2620. 
125 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30 
Cal.4th 727, 743. 
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Here, these activities are triggered by court order and not a mandate of the state.  Appropriations 
required to comply with mandates of the courts are not eligible for reimbursement under article 
XIII B, section 6. 

The claimant also contends that reimbursement is required for all new activities imposed by the 
test claim statutes following the appointment of the public guardian by the court based on the 
local discretionary decisions to file a petition for conservatorship pursuant to Probate Code 
section 2920(a)(2), or a petition to act as a temporary guardian or conservator pursuant to 
Probate Code section 2250.  The Commission disagrees.  As stated above, the downstream 
activities are triggered by an order of the court, and are based on the continuing jurisdiction of 
the court during the term of the conservatorship or guardianship.  Moreover, these costs are 
further triggered by the local discretionary decisions of the public guardian’s office to file a 
petition and start the legal process.  Requirements triggered by local discretionary decisions are 
not mandated by the state.126 

c) Probate Code sections 1850(a), 1851(a), 2410, 2590, 2591(a)-(q), 2623 (a)-(b), 2640 
(a)-(c), 2640.1(a)-(c), 2641(a)-(b), and 2653(a)-(c) do not require local agencies to 
perform activities, but impose requirements on the courts, court investigators, and 
judicial council. 

And, finally, claimant asserts that Probate Code section 1850(a), 1851(a), 2410, 2590, 2591(a)-
(q), 2623 (a)-(b), 2640 (a)-(c), 2640.1(a)-(c), 2641(a)-(b), and 2653(a)-(c), require the public 
guardian to perform new activities or higher levels of service when serving as guardian or 
conservator pursuant to the Probate Code.  However, these Probate Code sections, as amended 
by the test claim statutes, do not apply to the public guardian.  Rather, they require courts, court 
investigators, and the judicial council perform the following activities: 

• Probate code section 1850(a) requires that the court review each conservatorship at set 
time periods.  Probate Code section 1850(a), as amended by the OCRA127: (1) requires 
that the court investigator visit the conservatee six months after the initial appointment of 
the conservator, conduct an investigation regarding the appropriateness of the 
conservatorship and whether the conservator is acting in the best interest of the 
conservatee; (2) permits the court, upon its own motion or upon the request of any 
interested person, to order a review of the conservatorship; (3) permits the court to order 
an accounting pursuant to Probate Code section 2620; and (4) permits the court to set a 
timeline for subsequent review of the conservatorship.128 

• Probate code section 1851(a) establishes how court investigators shall conduct 
investigations ordered pursuant to Probate Code 1850.  Probate Code section 1851(a), as 

126 Ibid. 
127 Statutes 2006, chapters 492 (S.B. No. 1716) and 493 (A.B. No. 1363) enacted alternate 
versions of Probate Code sections 1850 and 1851.  As A.B No. 1363 was chaptered after S.B. 
Bill No. 1716, the amendments codified by Statutes 2006, chapters 493, section 11.5 and 12.5 
(A.B. No. 1363) are operative.  See Government Code section 9605. 
128 Probate Code section 1850 (Stats. 2006, chapter 493 § 11.5) 
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amended by the OCRA, requires that “[u]pon request of the investigator, the conservator 
shall make available to the court investigator during the investigation for inspection and 
copying all books and records, including receipts and any expenditures, of the 
conservatorship.”129 

• Probate Code section 2410, as added by the OCRA, requires the judicial council to adopt 
a rule of court that establishes uniform standards of conduct for actions that conservators 
and guardians may take on behalf of conservatees and wards to ensure that their estates 
are maintained and conserved and to prevent loss or harm to conservatees and wards.130   

• Probate Code section 2590, as last amended before the 2006 test claim statutes, allows 
the court to grant guardians and conservators the powers listed in section 2591.  The 
OCRA made minor non-substantive changes to section 2590.131 

• Probate Code section 2591(a)-(q) contains the list of powers the court may grant to 
guardians and conservators pursuant to Probate Code section 2590.  The OCRA amended 
section 2591(d) to distinguish between the sale of generic real or personal property and 
sale of a conservatee’s personal residence.  The amendment of section 2591 also makes 
the power to sell the private residence of the conservatee subject to the requirements of 
new Probate Code Section 2591.5 and Probate Code Sections 2352.5 and 2541.132 

• Probate Code sections 2623(a)-(b), 2640(a)-(c), 2640.1(a)-(c), and 2641(a)-(b), as last 
amended before the 2006 test claim statutes, allow guardians and conservators to recover 
certain costs, expenses, and compensation for services rendered.  Probate code sections 
2623(a)-(b), 2640(a)-(c), 2640.1(a)-(c), and 2641(a)-(b), as amended by the OCRA, 
prohibit guardians and conservators and guardians from recovering costs, expenses, and 
compensation for services rendered unless the court determines that the services were in 
the best interest of the ward or conservatee.133  

• Probate Code section 2653(a)-(c), as last amended before the 2006 test claim statutes, 
allows the court to remove guardians and conservators, revoke the letters of guardianship 
or conservatorship, and order the guardian or conservator to file and accounting.  Probate 
Code section 2653, as amended by the OCRA: (1) allows the court to award the party that 
has petitioned to remove a guardian or conservator to recover costs and attorney’s fees; 
and (2) prohibits guardians and conservators from deducting from, or charging to, the 
estate his or her cost of litigation.134 

d) New requirements imposed by the test claim statutes on the county public guardian 

129 Probate Code section 1850 (Stats. 2006, chapter 493 § 12.5) 
130 Probate Code section 2410 (Stats. 2006, chapter 493 § 22). 
131 Probate Code section 2590 (Stats. 2006, chapter 490 § 5). 
132 Probate Code section 2591 (Stats. 2006, chapter 490 § 6). 
133 Probate Code sections 2623, 2640, 2640.1, and 2641 (Stats. 2006, chapter 493 §§ 26-29). 
134 Probate Code section 2653 (Stats. 2006, chapter 493 § 30). 
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Based on the above analysis, the Commission finds that only the following requirements are new 
and are imposed on the county public guardian: 

• Comply with the continuing education requirements established by the California State 
Association of Public Administrators, Public Guardians, and Public Conservators on or 
before January 1, 2008.  (Prob. Code, § 2923.) 

• Begin an investigation within two business days of receiving a referral for 
conservatorship or guardianship. (Prob. Code, § 2920(c).) 

• File a petition for appointment as guardian or conservator for the person, the estate, or the 
person or the estate in the following circumstances: the person is domiciled in the county 
and requires a guardian or conservator; there is no one else qualified and willing to act; 
the appointment as guardian or conservator would be in the best interests of the person; 
and there is an imminent threat to the person’s health or safety or to the person’s estate.  
(Prob. Code, § 2920(a)(1).) 

2. The new requirements imposed upon the public guardian by the test claim statutes 
are not mandated by the state, since they are triggered by the counties’ decision to 
establish the office of public guardian. 

The new requirements imposed on the public guardian are not mandated by the state. 
Government Code section 27430 authorizes the county to create and terminate the office of the 
public guardian as follows: 

(a) In any county the board of supervisors may by ordinance create the office 
of the public guardian and subordinate position which may be necessary 
and fix compensation therefor. 

(b) The board of supervisors may by ordinance terminate the office of public 
guardian.135 [Emphasis Added.] 

Pursuant to Government Code section 14, which states that “may is permissive,” the plain 
language of Government Code section 27420 must be interpreted as authorizing the county to 
create the office of the public guardian and terminate the office of the public guardian at any 
time.136  As stated the California Supreme Court, the creation of the office of public guardian is 
permissive: 

The provisions relating to the office of public guardian are contained in Article 9, 
Ch. 1, part 1, Div. 6, sections 5175-5189, added to the Welfare and Institutions 
Code in 1945. Stats. 1945, ch. 907. Section 5175 permitted the board of 
supervisors of Los Angeles county to ‘create the office of public guardian and 
such subordinate positions as may be necessary and fix compensation therefor’, 
and to make the necessary appointments. The use of the word ‘create’ does not 
constitute the provision an unlawful delegation of the power vested in the 

135 Government Code Section 27430 (Stats. 1988, ch. 1199, § 17). 
136 See also Martello v. Superior Court of Los Angeles (1927) 200 Cal. 400, 408 (holding that a 
sovereign power may abolish any office that it creates). 
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legislature by Article XI, section 5, of the State Constitution. The effect of the 
legislative language is to create the office of public guardian with permissive 
utilization thereof in accordance with the Code provisions depending on 
subsequent local action.  There are familiar instances of the creation of offices by 
the state legislature with permissive establishment thereof depending on future 
action of the local political entity… The legislative choice of language in 
describing the local action is merely fortuitous. The effect of the board's 
ordinance was to exercise the right to establish the office of public guardian 
created by the legislature in adding the pertinent sections to the Welfare and 
Institutions Code.137  

Thus, there is no requirement in state law forcing counties to create the office of public guardian.  
That decision is a local discretionary decision based on the county’s parens patriae power “to 
protect incompetent persons.”138  Like the police powers held by local government, local 
legislative bodies have broad discretion in the exercise of these powers, both in determining what 
the interests of the public require and what measures are reasonably necessary for the protection 
of those interests.139   

The courts have held in similar cases that reimbursement is not required in these circumstances. 
In City of Merced v. State of California, the city argued that it was subject to a reimbursable 
mandate when required by statute to compensate a business owner for the loss of business 
goodwill pursuant to exercising the power of eminent domain to take the underlying property.  
The court of appeal concluded that the underlying exercise of the eminent domain power was a 
discretionary act, and that therefore no downstream activities required by statute were mandated 
by the state.140   

In accord is Department of Finance v. Commission on State Mandates (Kern), in which a state 
statute required districts maintaining school site councils to comply with the state’s open 
meetings laws, including preparing and posting an agenda in advance, and keeping council 
meetings open to the public.  The court recognized that the notice and hearing requirements 
could be found to generate activities not previously required, but there was no mandate under the 
law to establish a school site council in the first instance, and therefore the activities and costs 
claimed were not mandated by the state.  The California Supreme Court reaffirmed City of 
Merced, and held that where activities alleged to constitute a mandate are conditional upon 
participation in another or an underlying voluntary or discretionary program, or upon the taking 
of discretionary action, there can be no finding of a state-mandate program.141 

137 Brown v. Overshiner (1952) 38 Cal.2d 432, 435 (emphasis added; internal citations omitted). 
138 Conservatorship of Wendland, supra, 26 Cal.4th 519, 535, where the California Supreme 
Court stated that “decisions made by conservators typically derive their authority from a 
different basis—the parens patriae power of the state to protect incompetent persons.” 
139 Saunders v. City of Los Angeles (1969) 272 Cal.App.2d 407, 412. 
140 City of Merced v. State of California (1984) 153 Cal.App.3d 777. 
141 Department of Finance v. Commission on State Mandates (Kern) (2003) 30 Cal.4th 727, 743. 
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More recently, the court in Department of Finance v. Commission on State Mandates held that 
school districts that choose to employ peace officers and have a school police department are not 
mandated by the state to comply with the requirements of the Peace Officer Procedural Bill of 
Rights Act (POBRA).142  Consistent with the prior decisions of the court, the court stated that 
“[t]he result of the cases discussed above is that, if a local government participates ‘voluntarily,’ 
i.e., without legal compulsion or compulsion as a practical matter, in a program with a rule 
requiring increased costs, there is no requirement of state reimbursement.”143  The court further 
held that the Legislature’s recognition of the need for local governmental entities to employ 
peace officers when necessary to carry out their basic functions did not persuasively supported a 
claim of practical compulsion.  The “necessity” that is required is facing “certain and severe 
penalties such as double taxation or other draconian consequences,” based on concrete evidence 
in the record.144  “Instinct is insufficient to support a legal conclusion” of a state-mandated 
program.145 

The discretion to create the office of the public guardian is a policy decision of the county and is 
not mandated by the state. 

Accordingly, the Commission finds that the test claim statutes do not impose a state-mandated 
program on counties within the meaning of article XIII B, section 6 of the California 
Constitution. 

V. Conclusion  
Based on the foregoing, the Commission concludes that Probate Code sections 1850(a), 1851(a), 
2113, 2250(a)-(c), 2250.4(a)-(d), 2352(a)-(f), 2410, 2540(a)-(b), 2543(a)-(d), 2610(a); 2620 (a)-
(e), 2620.2(a)-(d), 2590, 2591(a)-(q), 2591.5 (a)-(d), 2623 (a)-(b), 2640 (a)-(c), 2640.1(a)-(c), 
2641(a)-(b), 2653(a)-(c), 2920(a)-(c), and 2923, as added and amended by Statutes 2006, 
chapters 490, 492, and 493 do not impose a reimbursable state-mandated program within the 
meaning of article XIII B, section 6 of the California Constitution and Government Code section 
17514.   

142 Department of Finance v. Commission on State Mandates (POBRA) (2009) 170 Cal.App.4th 
1355, 1357. 
143 Id. at pp. 1365-1366. 
144 Id. at p. 1367. 
145 Id. at p. 1369, concurring opinion by Justice Blease and Presiding Justice Scotland. 
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          ASSEMBLY THIRD READING
          AB 1363 (Jones)
          As Amended January 24, 2006
          Majority vote 

           JUDICIARY           6-0         APPROPRIATIONS      13-5        
           
           ----------------------------------------------------------------- 
          |Ayes:|Jones, Evans, Laird,      |Ayes:|Chu, Bass, Berg,          |
          |     |Levine, Lieber, Montanez  |     |Calderon,                 |
          |     |                          |     |De La Torre, Karnette,    |
          |     |                          |     |Klehs, Leno, Nation,      |
          |     |                          |     |Oropeza, Jones, Saldana,  |
          |     |                          |     |Yee                       |
          |     |                          |     |                          |
          |-----+--------------------------+-----+--------------------------|
          |     |                          |Nays:|Sharon Runner, Emmerson,  |
          |     |                          |     |Haynes, Nakanishi,        |
          |     |                          |     |Walters                   |
           ----------------------------------------------------------------- 

           SUMMARY  :  Establishes the Omnibus Conservatorship and  
          Guardianship Reform Act of 2006 to overhaul California's  
          conservatorship and guardianship system.  Specifically, among  
          other things,  this bill  :  

          1)Creates a regulatory scheme for professional conservators and  
            guardians, as defined within the Department of Consumer  
            Affairs (DCA), and provides that no person may serve as a  
            professional conservator or guardian without being licensed by  
            the board.  Specifies that applicants to become professional  
            conservators and guardians must first meet certain  
            requirements, including educational and training requirements,  
            and passing a licensing examination.  Requires a complaint  
            committee to review complaints against professional  
            conservators or guardians and, if appropriate, to impose  
            sanctions, as specified, or refer the matter to the Attorney  
            General for prosecution.  

          2)Limits the waiving of notice before appointment of a temporary  
            conservator or guardian, and limits the duties of a temporary  
            conservator, as specified.

          3)Requires the probate court to review conservatorships at a  
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            noticed hearing six months after appointment of the  
            conservator and annually thereafter.

          4)Requires conservators and guardians to submit accountings to  
            the court six months after appointment and annually  
            thereafter.  Requires accountings to include all supporting  
            documentation and to be subject to full audit.  

          5)Requires the Judicial Council to develop qualifications and  
            continuing education requirements for probate court judges,  
            attorneys and court investigators; to establish uniform  
            standards for conservatorships and guardians; and to develop  
            conservatorship accountability measures, as specified, for use  
            by each court.

          6)Prevents conservators or guardians from receiving costs or  
            fees for unsuccessfully opposing a petition or other action on  
            behalf of the conservatee or ward, without good cause.

          7)Removes professional conservators and guardians from the  
            Statewide Registry and from the local court registries, and  
            transfers responsibility for the Statewide Registry from the  
            Department of Justice to DCA.

          8)Requires the public guardian to apply for appointment as  
            conservator or guardian in specified cases and requires the  
            Judicial Council to develop specific criteria for making such  

Exhibit I
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            determination.  Permits the public guardian to apply for  
            appointment in cases where the proposed conservatee or ward  
            has assets below a specified level.

          9)Establishes a Conservatorship Ombudsman (Ombudsman) within the  
            Department of Aging, charged with investigating and resolving  
            complaints made by or on behalf of conservatees.  

           FISCAL EFFECT  :   According to the Assembly Appropriations  
          analysis:

          1)Licensing:  DCA anticipates initial and ongoing costs of  
            around $600,000 for staff to administer the licensing,  
            examination, and enforcement program.  Based on the current  
            number of conservators and/or guardians in the statewide  
            registry (about 800) annual license fees would be about $750.   
            There would also additional, one-time information technology  
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            costs, so initial fees would be somewhat higher.

          2)Courts-increased conservatorship reviews:  By requiring annual  
            instead of biennial court review of conservatorships and  
            accounting statements, the bill will double the court's  
            current workload for these functions.  The Judicial Council,  
            based on an active statewide caseload of 33,000 (16,500  
            additional court reviews annually), estimates ongoing General  
            Fund (GF) costs of about $9 million.  It is not known to what  
            extent this additional workload could be accommodated within  
            existing court resources.  (The proposed 2006-07 Budget for  
            the trial courts is about $3 billion.)

          3)Other ongoing court costs:  The Judicial Council has  
            identified but not yet quantified additional costs to perform  
            investigations prior to appointment of a conservator, provide  
            assistance to non-professional conservators, interview family  
            members of proposed conservatees, and audit of accounting  
            statements.  These functions could cost several million  
            dollars annually.

          4)One-time court costs:  The Judicial Council is required to  
            develop qualifications and continuing education requirements  
            for probate court personnel, establish uniform standards for  
            conservatorships and guardianships, develop accountability  
            measures, develop an educational program for  
            non-professionals, and develop criteria for appointment of  
            public guardians.  Costs for these tasks will mostly be  
            absorbable, with the possible exception of additional costs  
            for consulting contracts.

          5)Public guardians:  The requirements for public guardians to  
            apply for conservatorships and guardianships in some cases and  
            to visit each proposed conservatee or ward within 48 hours  
            could increase their costs statewide by up to several million  
            dollars.  (Los Angeles County estimates a 50% workload  
            increase at a cost of around $1.8 million annually.)  These  
            additional costs would be offset to some extent by revenues  
            received from the guardians taking cases involving larger  
            assets.

          6)Ombudsperson:  Ongoing GF costs of around $225,000 for the  
            ombudsperson and two part-time support positions.  
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           COMMENTS  :   This bill, the Omnibus Conservatorship and  
          Guardianship Reform Act of 2006, is sponsored by Bet Tzedeck  
          Legal Services, California Alliance for Retired Americans and  
          the Older Women's League.  It arise out of an in-depth  
          investigatory series published this past November by the  Los  
          Angeles Times  and a joint hearing held by the Assembly and  
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          Senate Judiciary Committees on this issue.  "Guardians for  
          Profit," as that series was called, dramatically exposed the  
          failings of California's conservatorship system for elderly and  
          dependent adults.  (Robin Fields, Evelyn Larrubia, and Jack  
          Leonard,  Guardians for Profit  series,  Los Angeles Times  ,  
          November 13-17, 2005.)  The  Times'  articles included stories of  
          private conservators who misuse the system and get themselves  
          appointed inappropriately and then either steal or mismanage the  
          money their conservatees spent a lifetime earning; public  
          guardians who do not have the resources to help truly needy  
          individuals, leaving them - poor, alone and at risk of severe  
          harm - to try and fend for themselves; probate courts which do  
          not have sufficient resources to provide adequate oversight to  
          catch the abuses; and a system that provides no place for those  
          in need to turn to for help.  The  Times  editorial which ran at  
          the end of the series, called on both the courts and elected  
          officials to "turn this abusive system into the honest  
          guardianship it was meant to be."  (Deserving of Care,  Los  
          Angeles Times  , November 17, 2005.)

          In response to the series, the Assembly and Senate Judiciary  
          Committees convened an oversight hearing in this past December  
          and heard from both individuals who had been personally harmed  
          by the system as well as representatives from the courts, the  
          bar, court investigators, the public guardian, professional  
          conservators, and groups representing seniors.  All  
          participants, without exception, agreed that the system was  
          significantly underperforming and, as a result, harming  
          conservatees and their loved ones.  In addition, the witnesses  
          agreed that the problems were only likely to increase  
          exponentially as the baby boom population ages, with a  
          significant increase in the population suffering from  
          Alzheimer's disease or similarly disabling diseases.  

          It is estimated that professional conservators oversee $1.5  
          billion in assets for at least 4,600 adults.  Most conservators  
          are non-professionals, almost always family members.  According  
          to the Judicial Council, approximately 5,500 new conservatorship  
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          cases are filed annually in the courts in California,  
          representing a little more than 10 percent of total probate  
          cases.  Judicial Council estimates that conservatorships last on  
          average approximately 6 to 8 years, which implies that there are  
          33,000 to 44,000 active conservatorship cases statewide.

          This bill seeks to address the detailed abuses in the  
          conservatorship and guardianship system by making a number of  
          significant reforms:

          First, this bill would require that professional conservators  
          and guardians, with specified exemptions, be licensed and  
          regulated through DCA.  Currently, professionals are only  
          required to register with the Statewide Registry and the local  
          court registries, and, for new conservators only, to satisfy  
          specified education and training requirements.  

          This bill would also significantly increase court oversight to  
          prevent abuse.  First, it would require specified training for  
          probate court judges, attorneys, and investigators, as well as  
          the public guardian.  Second, this bill would require courts to  
          review conservatorships cases more frequently.  Conservators  
          would be required to file accountings for each review period,  
          with all supporting documentation attached, and such accountings  
          would be subject to full audit by the court.  Requirements for  
          appointment of temporary conservators and guardians would be  
          tightened.  The Judicial Council would be directed to establish  
          uniform standards for conduct of conservators and guardians to  
          ensure that the estates of conservatees and wards are maintained  
          and conserved as appropriate, including uniform standards for  
          fees and for asset management.  

          This bill Harman, Haynes, Houston also seeks to help family  
          members and friends who would like to serve as conservators or  
          guardians, but need a little assistance with the court process.   
          The Judicial Council would be directed to develop self-help  
          informational materials for non-professional conservators and  
          guardians.  Courts would also be required to provide free  
          assistance to non-professionals in completing court forms.

          In response to numerous instances when the Public Guardian has  
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          been unable, due to lack of resources, to take the cases of  
          those without resources who desperately need conservators or  
          guardians, leaving them with no other assistance, this bill  

                                                                  AB 1363
                                                                  Page  6

          would direct the Public Guardian to take such cases, under  
          uniform standards to be developed by the Judicial Council.  

          One of the issues raised repeatedly by experts is that the  
          conservatorship system is effectively a closed system that has,  
          in many cases, allowed abuse to go undetected for too long.   
          Conservatees, family and friends have repeatedly said they had  
          no place to turn to when the system failed them or their loved  
          ones.  In order to ensure there is a check on the system, this  
          bill would establish a Conservatorship Ombudsman within the  
          Department of Aging.  The Conservatorship Ombudsman would be  
          charged with investigating and resolving complaints made by, or  
          on behalf of, conservatees.     

           Analysis Prepared by  :    Leora Gershenzon / JUD. / (916)  
          319-2334 

                                                                FN: 0013655
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As a conservator of the person, you are responsible for making sure that the con-
servatee’s physical health, food, clothing, shelter, safety, comfort, recreation, and

social needs are met. Your goal is to provide the best quality of life possible for the con-
servatee. You must treat the conservatee with respect, making choices that encourage
this person’s self-esteem and dignity.

Special Note for Limited Conservators

If you are a conservator of the person in a limited conservatorship, the order
appointing you and your Letters of Conservatorship will specify those areas
you are allowed to manage.

Read Chapter 3 on limited conservatorships and then look through this chap-
ter to read about the particular areas you are authorized to handle.

4
CONSERVATOR

OF THE PERSON

Caring for the
Conservatee’s Personal Needs

1061



SUMMARY OF TIMELINE AND RESPONSIBILITIES 
FOR A CONSERVATOR OF THE PERSON

Step 1 You are appointed and qualify as conservator of the person.

Step 2 Obtain your Letters of Conservatorship and use certified
copies of these Letters to notify the conservatee’s doctors,
health insurers, and other interested parties that you are
authorized to act on the conservatee’s behalf.

Step 3 Figure out what help the conservatee needs and draw up a
plan for meeting those needs (your plan of conservatorship).
Your court may require you to file this plan or a status report
concerning the conservatee’s present condition and circum-
stances. Check with your lawyer to see what requirements
your court has. 

Step 4 Take care of the conservatee’s urgent needs.

Step 5 Arrange for the conservatee’s

•  Living situation
•  Health care
•  Meals
•  Clothing
•  Personal care
•  Housekeeping
•  Transportation
•  Recreation

Step 6 You will serve as conservator until a judge officially releases
you from your duties. This may happen if you resign and the
court accepts your resignation, the conservatee dies, a judge
replaces you with a new conservator, or a judge decides the
conservatee doesn’t need a conservator any longer.

28
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1. Getting Started
Once you have been appointed conservator of a person, you will need to take cer-
tain steps to qualify to serve and obtain your Letters of Conservatorship author-
izing you to act as conservator. Next, you should give certified copies of your
Letters to the conservatee’s doctor, dentist, and other key people to let them know
that you are handling the conservatee’s personal affairs. Then you should evaluate
the conservatee’s abilities and needs and develop a plan for meeting your respon-
sibilities on an ongoing basis. If you are represented by a lawyer, you should dis-
cuss all of the tasks involved and decide who will be responsible for each. 

A. Qualifying to Serve as Conservator of the Person

Once you have been appointed as either limited or general conservator of a
person, you must qualify by

■ Signing an acknowledgment that you received a statement of the duties
and liabilities of the office of conservator, and also that you received a
copy of this handbook. (This acknowledgment is on the official state-
ment of a conservator’s duties and liabilities, Judicial Council form
GC-348, entitled Duties of Conservator and Acknowledgment of Receipt
of Handbook. A copy of this form is included in Appendix F, at the back
of this handbook.)

■ Signing an oath, also called an affirmation, that you will perform your
duties as conservator according to law. (This affirmation is on Judicial
Council form GC-350, Letters of Conservatorship.)

■ Satisfying any other requirements that your local probate court may have.

See Chapter 1, Section 6, concerning the duties of a spouse or domestic
partner of a conservatee when there are possible changes in the conser-
vatee’s marital or domestic partnership status.

L
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B. Obtaining and Using Letters of Conservatorship

When you have qualified, you must obtain your Letters of Conservatorship
from the court clerk’s office. The Letters authorize you to act as conservator
and are proof to others of your authority.

You will often need certified copies of your Letters to prove that you are
authorized to act on behalf of the conservatee. For example, doctors, hospitals,
health insurance companies, and nursing homes may not honor your requests on
the conservatee’s behalf until they have seen certified copies of your Letters.

See Chapter 1, Section 3, for more information about qualifying, Letters of
Conservatorship, and obtaining certified copies of your Letters.

C. Assessing the Conservatee’s Needs

Helping the conservatee stay self-reliant and active requires different forms of
assistance for every individual. The conservatee’s emotional and physical
needs must be taken into account. Even if you’ve been close to the person you
are going to help, now that you are conservator, take a fresh look at his or her
needs and find out what services are available to meet them.

Chapter 6 includes a worksheet to help you assess the conservatee’s needs.
You also may want to have a professional assist you; check with the social work
department of your local hospital, a regional center, or the court investigator to
get a referral to a community-based agency that provides assessment services. If
there is a fee for this assessment service, the court may allow estate funds to be
used to reimburse you for the cost. 

D. Working with the Conservator of the Estate

You need to find out what financial resources are available for taking care of
the conservatee. If someone else, such as a conservator of the estate or a
trustee, is handling the conservatee’s property, the two of you must work
together. Talk with this person to be sure you make arrangements for care that
the conservatee can afford. This is important because you may have to pay out
of your own pocket for expenditures that were not approved by the person
who handles the conservatee’s finances.

L
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E. Working with the Conservatee

Help the conservatee do as much as possible for himself or herself, and let the
conservatee have as much independence as he or she can handle. You should
involve the conservatee as much as possible in your decisions. Even seriously
impaired people can choose the color of their clothing or a type of hand lotion,
for example. When you must decide for the conservatee, try to make choices
that respect the conservatee’s stated preferences, personal independence, dig-
nity, and lifestyle.

Remember, though, that in the end, you are the decision maker, and the
court will hold you responsible.

F. Developing Your Plan of Conservatorship

Chapter 6, Section 1, of this handbook explains how you can prepare a plan
for the care of your conservatee and the value of such a plan. Whether you are
conservator of the person, conservator of the estate, or both, the plan will be
extremely useful in helping you identify the conservatee’s needs and keep
track of all your duties. Some courts require conservators in all cases to pre-
pare formal written plans and to file them with the court, and all courts may
direct preparation and filing of formal plans in some cases. For example, a
court may order a formal plan when the judge believes that the conservatee’s
estate will be sufficient to support him for the rest of his life only if the con-
servator makes specific plans to meet that goal. Whether or not the court
directs you to prepare and file a formal conservatorship plan, it is recom-
mended that you prepare and maintain one for your own use, at least infor-
mally. Speak with your lawyer about your court’s specific requirements.  

It is also a very good idea to review and adjust your plan periodically, par-
ticularly if you are conservator of the estate as well as conservator of the person.
Periodic review and adjustment is useful because changing financial conditions
or other unexpected events can affect the estate. A conservatee’s daily needs are
also likely to change over time. For more information, read Chapter 6, Section 2.

G. Keeping the Court Informed of Address Changes

If the conservatee’s residence address or telephone number changes after your
appointment, you must promptly notify the court of the change by completing
and delivering to the court, in person or by mail, a form notice of the change.
A sample of this form is included in Appendix F, at the back of this handbook.
It is Judicial Council form GC-080, called Change of Residence Notice.

Conservator of the Person
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Your lawyer will have, or can get, copies of the change-of-address form. Your
lawyer will prepare it and will arrange for its delivery to the court, so you must
be sure your lawyer is informed before the conservatee’s residence address or tele-
phone number is changed.  

If you don’t have a lawyer, you can get copies of the form from the court, or
you can get them from the other sources described in Appendix F. Your court
may impose a time limit for you to give the information to the court. The Superior
Court of Los Angeles County, for example, requires that it be supplied within 30
days of the date of the change. 

You must notify the court of any change in your address or telephone num-
ber if you are representing yourself. Your court may also require that you provide
this information even if you are represented by a lawyer, or it may require that
you provide current statements of your address and telephone number, and those
of the conservatee, with every accounting, even if the information has not
changed. The court may have a local form for this purpose. If not, you may pro-
vide the information by letter. Even if it is not a requirement of your court, it is a
good idea to advise the court of any changes in your address and telephone num-
ber. Advise the court investigator as well. 

Include the conservatorship case name and the court’s case number in any
letter you send to the court. Address your letter to the clerk of the court, not to
the judge. If you are in a large county, address it to the probate clerk. Send it to
the address of the court where your appointment hearing was held. Send a copy
of your correspondence to the court investigator’s office. That office will usually
be in the same location as the court, but you should check to make sure.

2. Deciding Where the Conservatee Will Live
One of your most important duties as conservator of a person is to decide where
the conservatee should live, unless the judge has told you that you may not move
the conservatee to a new home. A conservatee must remain in California unless a
judge says otherwise.

It’s usually best for the conservatee to stay in his or her home if help and
equipment are available and affordable to make the residence safe and comfort-
able. But wherever the conservatee lives, you are responsible for seeing that the
home is safe and comfortable and allows the conservatee as much independence
as possible.

32
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A. Arranging for the Least Restrictive, Appropriate 
Home Setting

When you are deciding where the conservatee will live, remember that
California law requires you to choose the “least restrictive, appropriate” home
available that is in the conservatee’s best interests and meets his or her needs.

To find the least restrictive, appropriate living situation, choose a place that
offers the services that the conservatee needs to live as independently as possible.
In some cases, the conservatee’s home may be the least restrictive, appropriate set-
ting with help from an aide and the use of community services. The conservatee
may have more freedom and feel less threatened at home than in any other set-
ting. However, you should also consider whether the conservatee has enough
contact with other people and receives enough mental stimulation at home.

On the other hand, consider a frail conservatee who can walk but wanders
and could be hurt by a fall. In a care facility that has adequate staff and a safe envi-
ronment, this person can enjoy the freedom to walk around. 

If the conservatee suffers from dementia, a form of mental impairment of
which Alzheimer’s disease is an example, you may have to move him or her to
a special kind of care facility, known as a secured-perimeter residential care
facility. This is a care facility that specializes in the care and treatment of peo-
ple with dementia. It is designed to prevent patients from wandering off the
premises while impaired. If you want to arrange for this kind of placement,
you must first ask the court for its permission, after a hearing for which the
court must appoint a lawyer for the conservatee. If you have been advised or
believe that the conservatee may be suffering from dementia, you should talk
to your lawyer before you make any placement decision. 

In deciding where the conservatee should live, consider the conservatee’s
finances, desires, tastes, lifestyle, care or personal assistance needs, and medical
condition. Most people prefer to stay in their own homes rather than move into
a care facility, but individual preferences vary. Determine where and how the con-
servatee would like to live, and see if those wishes make sense in view of the con-
servatee’s needs and finances. Remember to check with the person who handles
the conservatee’s finances to find out what the conservatee can afford.

Conservator of the Person
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WAYS TO HELP THE CONSERVATEE LIVE AT HOME AS
INDEPENDENTLY AS POSSIBLE

➤ If the conservatee owns his or her home, there are ways to borrow against
it to pay for extra help needed to keep the conservatee at home. There also
are ways to sell the home and allow the conservatee to live there as a ten-
ant. Chapter 5, Section 7(G), explains these alternatives.

➤ Hire part-time or full-time in-home aides to prepare meals, do laundry,
help the conservatee take medicine, and perform other personal-care tasks.

➤ Make changes to the building such as replacing stairs with ramps or
widening doorways to accommodate a wheelchair, walker, or hospital
bed. You may have to move the conservatee temporarily during major
cleaning or repairs.

➤ Have the conservatee’s home and yard thoroughly cleaned, to get rid of
debris and unsanitary conditions.

➤ Remove fire hazards and buy fire extinguishers and smoke detectors.

➤ Have the locks changed or a security system installed, or both.

➤ Contact the gas, electricity, water, garbage, and telephone companies to
continue service.

➤ If the conservatee is a renter, ask the landlord to make needed repairs.

➤ Ask nearby family members, friends, and neighbors to look in on the con-
servatee and help with shopping or take the conservatee to medical and
dental appointments or on recreational outings. You might offer to pay
their reasonable out-of-pocket expenses.

B. Moving the Conservatee to a Care Facility

The time may come when it is necessary because of physical or financial limi-
tations to move a conservatee from his or her own home. This is a drastic step
and should not be taken simply for the convenience of others. The decision
must be based on the conservatee’s needs, preferences, and best interests. Avoid
making last-minute decisions by thinking through this possibility in advance.
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If you decide that the conservatee can no longer live at home, it is your
responsibility to find the most appropriate living situation. To help you decide,
do the following:

■ Work with the conservator of the estate to figure out how much the con-
servatee can afford to pay for care, housing, and other living expenses.

■ Speak with the conservatee and his or her doctors and relatives to
decide what kinds of help the conservatee needs each day. You also
might consult an agency that can help with this assessment.

■ Decide what type of facility can best take care of the needs you have
identified.

■ Contact a senior center or the local long-term care ombudsman pro-
gram of the California Department of Aging for recommendations (see
Appendix B, “How to Find and Use Community Resources,” at the back
of this handbook).

■ Visit the recommended care facilities and use the “Checklist for Selecting
a Care Facility,” later in this chapter.

The more care a facility offers, the more it costs to live there. For example,
skilled-nursing facilities are much more expensive than board-and-care homes.

TYPES OF CARE FACILITIES

➤ Board-and-care facilities provide a room, maid service, and meals. Some-
times they offer recreational opportunities or transportation assistance.

➤ Intermediate-care facilities provide a room; meals and mealtime assis-
tance; and help with dressing, bathing, grooming, and other personal
hygiene and with medication management and other personal-care needs.
Nursing care is available every day, but not around the clock.

➤ Skilled-nursing facilities provide the services of an intermediate-care facil-
ity plus physical and occupational therapy and 24-hour-a-day nursing
care, supervised by a doctor.

➤ Secured-perimeter or locked facilities provide the same types of services as
board-and-care, intermediate-care, and skilled-nursing facilities, with the
addition of a security system that prevents residents from leaving the facili-
ty. Secured-perimeter facilities are designed for people with dementia who
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otherwise might wander off the grounds and become lost while confused.
The security systems range from simple locked doors or gates to a complex
alarm system. These facilities can be chosen only when the conservatee
needs this safety precaution and only when the court has given the conser-
vator specific authority to place the conservatee in this type of facility. 

➤ Continuing-care retirement communities, sometimes called life-care commu-
nities, offer a variety of living situations and levels of care. The community
may have independent apartments or cottages with kitchens as well as a
skilled-nursing facility. There may be a dining room to serve residents in the
independent-living units, or meals may be delivered to residents. The com-
munity may offer maid service and other assisted-living services.

Care facilities must be licensed by appropriate state agencies. A license
means that the facility meets minimum safety standards. Licensing inspectors visit
the facility each year, and they respond to complaints about the care facility. If you
choose a care facility, be sure it’s licensed.

The California Department of Social Services licenses board-and-care homes.
The California Department of Health Services licenses intermediate-care and
skilled-nursing facilities. 

The Continuing Care Contracts Program of the California Department of
Social Services also must certify a continuing-care facility whenever it promises to
provide life care (usually personal care and health care) for more than one year
in exchange for an entrance fee, monthly fees, or both. Check with this office
before signing up with a continuing-care facility, to make sure the facility is certi-
fied. It is very important to check the facility’s financial stability, to make sure it is
financially strong enough to stay in operation long enough to fulfill its long-term
promises.

For telephone numbers and other information regarding licensing and
certification agencies for care facilities, see Appendix B, “How to Find and
Use Community Resources,” at the back of this handbook.

With respect to care facilities, remember:

■ As with any change of the conservatee’s residence address or telephone
number, when you move the conservatee to a care facility for the first
time, or when you move him or her to a different care facility, you must
complete and deliver to the court Judicial Council form GC-080, Change
of Residence Notice, referred to in Section 1(G).
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■ You may not move the conservatee to a facility outside California with-
out first getting a judge’s approval. The petition you must file for this
approval is Judicial Council form GC-085, Petition to Fix Residence
Outside the State of California. The court’s order approving the move is
prepared on Judicial Council form GC-090, Order Fixing Residence
Outside the State of California. Blank copies of both forms are included
in Appendix F, at the back of this handbook.

■ You need a judge’s approval before you may sell the conservatee’s home
or former home. This is in addition to the court’s involvement in the sale
process itself. See Chapter 5 for more information about selling a con-
servatee’s property.

CHECKLIST FOR SELECTING A CARE FACILITY

If you decide that the most appropriate, least restrictive setting for the conserva-
tee is a care facility, visit recommended facilities to decide which one to choose.

The following questions will help you find out about the facility. Many of these
questions are reprinted with permission from the American Association of Retired
Persons. Most of them apply to skilled-nursing facilities, but you will find many of
them useful in evaluating other kinds of care facilities as well.

GENERAL QUESTIONS

YES NO Ask the Facility Administrator:

■■ ■■ Is the facility licensed by the appropriate state department? 
The license should be posted in an obvious place. (California
Department of Social Services licenses board-and-care homes;
California Department of Health Services licenses intermediate-
care and skilled-nursing facilities). 

■■ ■■ If it is a skilled-nursing facility, is the administrator licensed by the
state Board of Nursing Home Administrators? The license should
be posted in an obvious place.

■■ ■■ If the facility is advertised as a life-care or continuing-care facility,
does it have a valid certificate of authority from the Continuing
Care Program of the California Department of Social Services?
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GENERAL QUESTIONS

YES NO Ask the Facility Administrator (continued):

■■ ■■ Have there been any citations by the licensing authority?

■■ ■■ If so, have the problems been corrected?

■■ ■■ Is the facility certified to receive Medicare and Medi-Cal pay-
ments? Ask for a copy of the facility’s last certification report.

■■ ■■ Does the facility offer rehabilitation therapies such as occupational,
physical, and speech therapy?

■■ ■■ Are residents allowed to wear their own clothes?

■■ ■■ Are residents allowed to decorate their rooms?

■■ ■■ Are residents allowed to keep some of their own possessions,
including furniture?

■■ ■■ Is there a place for private visits with family and friends?

■■ ■■ Are the visiting hours convenient for residents and visitors?

■■ ■■ Is a list of residents’ rights posted in an obvious place?

■■ ■■ Are the rooms well-ventilated? At what temperature are rooms
kept?   _________°F.

■■ ■■ Can residents have a say in choosing roommates?

■■ ■■ Are social services available to residents and their families?

■■ ■■ Does the facility have recreational, cultural, intellectual, or reli-
gious activities?

■■ ■■ Are there group and individual activities? Ask to see a schedule of
events.

■■ ■■ Are activities offered for residents who are confined to their rooms?

■■ ■■ Is there an activities coordinator on staff?
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■■ ■■ Are residents encouraged—but not forced—to take part in activities?

■■ ■■ Do staff members assist residents in getting from their rooms to
activities?

■■ ■■ Are residents encouraged to participate in activities outside the
facility?

■■ ■■ Do residents have the opportunity to attend religious services and
talk with clergy in and out of the facility?

■■ ■■ Are barber and beautician services available?

■■ ■■ Does the facility provide transportation for residents?

Does each resident have:

■■ ■■ A reading light?

■■ ■■ A comfortable chair?

■■ ■■ A closet?

■■ ■■ A chest of drawers for personal belongings?

YES NO Ask Yourself:

■■ ■■ If the facility is a locked or secured-perimeter facility, do you have
the specific court authorization to place the conservatee in this
type of facility?

■■ ■■ Is the facility near the conservatee’s family and friends?

■■ ■■ Is the facility conveniently located on a bus route?

■■ ■■ Is the atmosphere warm, pleasant, and cheerful?

■■ ■■ Is there a sense of fellowship among the residents?

■■ ■■ Is the facility administrator courteous and helpful?

■■ ■■ Are staff members cheerful, courteous, and enthusiastic?
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GENERAL QUESTIONS

YES NO Ask Yourself (continued):

■■ ■■ Do staff members show residents genuine interest and affection?

■■ ■■ Do staff members seem attentive to residents’ needs? (If they are
watching TV, for example, they may not be attentive to residents.)

■■ ■■ Do the residents look well cared for and content?

■■ ■■ Do staff members appear to treat residents with dignity and
respect? (For example, do staff members knock before they enter
residents’ rooms?)

■■ ■■ Do residents, visitors, and volunteers speak favorably about the
facility?

■■ ■■ Is the facility clean and orderly?

■■ ■■ Does the temperature seem comfortable and the rooms well ven-
tilated?

■■ ■■ Is the facility reasonably free of unpleasant odors?

■■ ■■ Do bathing and toilet facilities offer adequate privacy?

■■ ■■ Is there a curtain or screen available to give each bed privacy?

■■ ■■ Is there a public telephone for residents’ use?

■■ ■■ Is fresh drinking water within reach?

■■ ■■ Is suitable space available for recreational activities?

■■ ■■ Are tools and supplies provided for recreational activities?

■■ ■■ Is there a lounge where residents can talk, read, play games,
watch television, or just relax away from their rooms?

■■ ■■ Does the facility have a yard or outdoor area where residents can
get fresh air and sunshine?

■■ ■■ Are there wheelchair ramps?
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■■ ■■ Are toilet and bathing facilities easy for physically impaired resi-
dents to use?

SAFETY QUESTIONS

YES NO Ask the Facility Administrator:

■■ ■■ Is the furniture attractive, comfortable, and easy for physically
impaired people to get into and out of?

■■ ■■ Is there an automatic sprinkler system?

■■ ■■ Are there portable fire extinguishers?

■■ ■■ Is there automatic emergency lighting?

■■ ■■ Are the smoke detectors, automatic sprinkler system, and auto-
matic emergency lighting in good working order?

■■ ■■ Are there fire drills for staff and residents?

■■ ■■ Is there a smoking policy for staff, residents, and visitors? 
What is it?
________________________________________________

Are there nurse call buttons and emergency call buttons:

■■ ■■ At each resident’s bed?

■■ ■■ At each toilet?

■■ ■■ At each bathing facility?

YES NO Ask Yourself:

■■ ■■ Are smoking policy rules observed?

■■ ■■ Is the facility free of obvious risks, such as obstacles, hazards, and
unsteady chairs?
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SAFETY QUESTIONS

YES NO Ask Yourself (continued):

■■ ■■ Are there grab bars in toilet and bathing facilities and on both
sides of hallways? Ask to see the bathrooms.

■■ ■■ Do bathtubs and showers have nonslip surfaces?

■■ ■■ Do all rooms open onto a hallway?

■■ ■■ Are exits clearly marked and exit signs illuminated?

■■ ■■ Are exit doors unobstructed and can they be unlocked from
inside?

■■ ■■ Are doors to stairways kept closed?

■■ ■■ Is the facility well lighted?

■■ ■■ Are hallways wide enough to allow wheelchairs to pass each other
easily?

■■ ■■ Is an emergency evacuation plan posted in a prominent place?

HEALTH SERVICE QUESTIONS

YES NO Ask the Facility Administrator:

■■ ■■ In case of medical emergencies, is a doctor available at all times,
either on staff or on call? Ask for the names of doctors on staff or
on call.

■■ ■■ Does the facility allow residents to be treated by doctors of their
own choosing?

■■ ■■ Are residents involved in planning their own care?

■■ ■■ Is confidentiality of medical records assured?

■■ ■■ Has the facility made arrangements with a nearby hospital for
quick transfer in an emergency?
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■■ ■■ Is emergency transportation available?

■■ ■■ Does the facility have an arrangement with a dentist to provide res-
idents with dental care on a routine basis or on an as-needed basis?
Ask for the names of dentists who provide care for residents.

■■ ■■ Are pharmaceutical services supervised by a pharmacist? Ask for
the pharmacist’s name.

■■ ■■ Does a pharmacist maintain and monitor a record of each resi-
dent’s drug therapy?

■■ ■■ Are residents allowed to choose their own pharmacy?

■■ ■■ Has a separate room been set aside for storing and preparing
drugs?

■■ ■■ Is there at least one registered nurse (RN) or licensed vocational
nurse (LVN) on duty day and night?

■■ ■■ Is an RN on duty during the day, seven days a week?

■■ ■■ Does an RN serve as director of nursing services?

■■ ■■ If the conservatee requires special services such as physical ther-
apy or a special diet, can the facility provide them?

YES NO Ask Yourself:

■■ ■■ Is the conservatee’s doctor willing to visit the facility?

MEAL QUESTIONS

YES NO Ask the Facility Administrator:

■■ ■■ Are at least three meals served each day?

■■ ■■ Are meals served at normal hours, with plenty of time for leisurely
eating? Ask to see the meal schedule.

■■ ■■ Are more than 14 hours scheduled between the evening meal 
and the next day’s breakfast?
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MEAL QUESTIONS

YES NO Ask the Facility Administrator (continued):

■■ ■■ May I visit the dining room during mealtime?

■■ ■■ Are nutritious between-meal and bedtime snacks available?
What is served?____________________________________

■■ ■■ Are special meals prepared for patients on therapeutic diets?

■■ ■■ Can visitors join residents at mealtime?

■■ ■■ Is there a charge for visitors’ meals?

YES NO Ask Yourself:

■■ ■■ Ask to sample a meal. Does the meal that is served match the
posted menu?

■■ ■■ Are residents given enough food?

■■ ■■ Do the meals look appetizing?

■■ ■■ Does the food taste good?

■■ ■■ Is food served at the proper temperature?

■■ ■■ Is the dining area attractive and comfortable?

■■ ■■ Do residents who need help eating receive it, either in the dining
room or in their own rooms?

■■ ■■ Is the kitchen clean and reasonably tidy?

■■ ■■ Is food that should be refrigerated left standing out on counters?

■■ ■■ Is waste properly disposed of?

■■ ■■ Do kitchen staff follow good standards of food handling?
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FINANCIAL QUESTIONS

YES NO Ask the Facility Administrator:

What is covered by the basic monthly fee, and what isn’t covered?
______________________________________________________________
______________________________________________________________

■■ ■■ Is there a list of fees for specific services that aren’t included in the
basic rate?

■■ ■■ Is there a refund for unused days that were prepaid?

■■ ■■ Is there a minimum period (sometimes called a private pay period)
before the facility will accept Medi-Cal?

YES NO Ask Yourself:

Does the contract between the resident and the facility clearly
state:

■■ ■■ Costs?

■■ ■■ The admission dates?

■■ ■■ Services that will be provided?

■■ ■■ Discharge and transfer conditions?

How does the cost compare with that of other facilities?
______________________________________________________________
______________________________________________________________
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C. Caring for the Conservatee in a Care Facility

If you move the conservatee to a care facility, it is still up to you to make sure
that he or she gets proper health care, nutrition, social stimulation, grooming,
and recreation. Visit the facility periodically. Review the conservatee’s file with
the nursing shift supervisor and speak with the doctors frequently to make
sure the conservatee is being well cared for. If you think the conservatee isn’t
being cared for adequately or is being abused, contact the local long-term care
ombudsman office for help.

For telephone numbers and other information regarding local long-term
care ombudsman offices, see Appendix B, “How to Find and Use
Community Resources,” at the back of this handbook.

WAYS TO ENHANCE THE CONSERVATEE’S QUALITY OF LIFE AT HOME
OR IN A CARE FACILITY

➤ Arrange a network of visitors. The more people who show concern, the
happier the conservatee will be. Care facility staff are also often most
attentive to those residents who have frequent visitors.

➤ If the conservatee has been active in a church or synagogue, arrange for
congregation members or clergy to visit on a regular schedule.

➤ Decorate the area around the conservatee’s bed with familiar objects. Care
facility residents have the right to have personal belongings from home in
their rooms.

➤ Place a bulletin board near the bed. Put up photos showing family and
friends with the conservatee. Include photos of the conservatee at differ-
ent ages and in happy times.

➤ Put diplomas, letters of appreciation that were written to the conservatee
in earlier years, and other mementos on the bulletin board.

➤ Encourage family and friends to write letters and cards. Post them on the
bulletin board and help the conservatee write back.

➤ Hire a part-time aide to help, to keep the conservatee company, or to take
the conservatee on outings.

46

CHAPTER  4

1080



➤ Arrange for the conservatee to be taken out for activities such as day-care
programs, described in Section 7(E) later in this chapter; entertainment;
family gatherings; and beauty or barber services.

➤ Provide favorite foods and beverages.

➤ Provide a radio, stereo, television, or VCR, with a remote control if the
conservatee can’t move around easily. If the conservatee shares a room,
provide earphones.

➤ Rent old movies with the conservatee’s favorite stars and show them on
the VCR.

➤ Provide ear plugs if the conservatee shares a room in a care facility.

➤ Arrange for a telephone with a private line.

➤ Arrange parties for the conservatee on birthdays and other special occa-
sions. Have the conservatee act as host.

➤ Thank the conservatee’s caregivers often.

➤ Nearby family members, friends, and neighbors often are willing to look
in on the conservatee and help with shopping or take the conservatee to
medical and dental appointments or on recreational outings. You might
offer to pay their reasonable out-of-pocket expenses.

3. Keeping the Conservatee Healthy
Often conservatees have health problems that require medical care. Special health
problems might include Alzheimer’s disease, cancer, or alcoholism. Learn about
the conservatee’s particular health conditions so you know what to expect and how
to help.

You may wish to consult a support group or organization that provides infor-
mation about the conservatee’s specific disease or disability. The list of health
information organizations at the end of Section 3(A) includes toll-free phone num-
bers for many of these organizations.
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A. Securing Health Insurance

Every conservatee should have health insurance, if at all possible. Make every
attempt to obtain health insurance for the conservatee, including dental insurance. 

Find out what kind of coverage the conservatee already has. If he or she has
no health insurance, or if present insurance is not adequate, find out if the con-
servatee is eligible for additional or alternative coverage. Possible sources of cov-
erage, in addition to private insurers such as health maintenance organizations
(HMOs), include Medicare, Medicare supplemental (Medigap) insurance, Medi-
Cal, and veterans’ or retired military health benefits. California Major Risk
Medical Insurance is a last resource for persons who cannot obtain any other
health insurance. It is limited in its annual and lifetime coverage. You should be
careful not to cancel any existing health insurance coverage before you are certain
you can replace it if you need to. 

CAUTION Be careful if you are considering a change in medical insur-
ance. Make sure any new medical plan will accept the conservatee and
has the same or better benefits than the old plan.

The California Department of Aging sponsors the Health Insurance
Counseling and Advocacy Program (HICAP), which can answer questions about
health insurance for elderly people. You should discuss health insurance issues
thoroughly with a HICAP health insurance counselor and with your lawyer
before you commit to any course of action.  

For more information regarding health insurance, see Appendix A,
“Guide to Medicare, Medi-Cal, and Other Health Insurance,” at the back of
this handbook. 

For information about contacting HICAP, see Appendix B, “How to Find
and Use Community Resources,” at the back of this handbook.

If you are not handling the conservatee’s money, contact the person who is.
Find out what the conservatee can afford to spend on health insurance and who
will file insurance claims, sign authorizations to release medical information, and
keep the records necessary to make sure that all insurance payments are received.
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HEALTH INFORMATION ORGANIZATIONS

AIDS and HIV Information (800) 342-AIDS www.ashastd.org/nah
(CDC National AIDS Hotline)

Al-Anon (Check local directory) www.al-anon.org

Alcoholics Anonymous (Check local directory) www.alcoholics-anonymous.org

ALS Association 
(Lou Gehrig’s Disease) (800) 782-4747 www.alsa.org

Alzheimer’s Association
Information Line (800) 272-3900 www.alz.org

American Cancer Society (800) 227-2345 www.cancer.org

American Diabetes Association (800) 232-3472 www.diabetes.org

American Heart Association (800) 242-8721 www.americanheart.org

American Kidney Fund (800) 638-8299 www.akfinc.org

American Lung Association (800) 586-4872 www.lungusa.org

American Parkinson Disease 
Association (800) 223-2732 www.apdaparkinson.com

Arthritis Foundation (800) 283-7800 www.arthritis.org

Brain Injury Association (800) 444-6443 www.biausa.org

HICAP (California Department of Aging, 
Health Insurance Counseling and www.cda.ca.gov/html/
Advocacy Program) (800) 434-0222 programs/hicap.htm

Huntington’s Disease Society 
of America (800) 345-HDSA www.hdsa.org

Muscular Dystrophy Association (800) 572-1717 www.mdausa.org

National Kidney Foundation (800) 747-5527 www.kidney.org

National Multiple Sclerosis Society (800) 344-4867 www.nmss.org

National Parkinson Foundation (800) 327-4545 www.parkinson.org

Veterans Health Administration (877) 222-VETS www.va.gov/vbs/health
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B. Consenting to Medical Treatment

In most cases, the conservator and the conservatee share the right to make
decisions about the conservatee’s health care. In other words, you or the con-
servatee may authorize medical treatments. However, you may not arrange for
a particular treatment if the conservatee objects to it.

If you think the conservatee is making a mistake by refusing treatment, talk
to your lawyer about your options. 

Exclusive authority If you believe at some point that the conservatee has
lost the ability to make sound medical choices, check with your lawyer about
asking a judge to take away the conservatee’s right to make medical treatment
decisions and to give that right to you.  

If a judge is persuaded that the conservatee is not capable of making health
care decisions, the judge may give you exclusive authority to make these deci-
sions. If you or the person who petitioned for your appointment as conservator
asked that you be granted exclusive authority when you were appointed and the
court granted the request, your Letters will show that you have this authority. The
request was made in the petition for your appointment. 

You may also ask for exclusive authority at any time after your appointment
if it wasn’t granted at that time. To do so, you must complete, sign, and file
Judicial Council form GC-380, Petition for Exclusive Authority to Give Consent
for Medical Treatment. The court’s order granting that authority is filed on Judicial
Council form GC-385, Order Authorizing Conservator to Give Consent for
Medical Treatment. Blank copies of both forms are included in Appendix F at the
back of this handbook. 

If the court grants your request for exclusive authority after your appoint-
ment, you would then need to get the court clerk to issue a new set of Letters
showing that you have this authority. Your lawyer would prepare and file the peti-
tion, obtain the court’s order, and see that you receive your new Letters. 

You should give certified copies of your Letters showing your authority to the
conservatee’s hospital, doctors, and care facility. Often these people and institu-
tions will be willing to accept, or make, a copy of a certified copy for their files.

The authority to make health care decisions for the conservatee is very
important and should not be taken lightly. Try to involve the conservatee in
your decisions and respect his or her desires as much as possible. Talk with
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the conservatee’s family and friends to figure out how the conservatee would
have wanted things arranged.

Treatment of dementia A conservator must obtain specific authorization
from a judge to give exclusive consent for the treatment of dementia by the use
of psychotropic drugs. These may be prescribed by a psychiatrist or by the
conservatee’s regular physician. It is important for the conservator to conduct
a regular review of this type of treatment, with all the conservatee’s doctors, to
monitor carefully the effect that such drugs may have on the conservatee.

Spiritual healing If the conservatee practices a religion that relies on prayer
alone for healing, the conservatee’s religious beliefs must be respected. You
should speak with your lawyer about how to observe these beliefs while you
take care of the conservatee’s health needs. 

Use of life support The decision to use or withdraw life support is a diffi-
cult and sensitive one. If you are faced with this issue, talk with your lawyer,
the conservatee’s doctor, the hospital, and family members to help you decide
what to do.  

Advance health care directive Check to see if the conservatee has signed an
advance health care directive, which includes individual health care instruc-
tions as informal as a handwritten note, and also a very formal document called
a durable power of attorney for health care. Another commonly seen indi-
vidual health care instruction is a one-page document, sometimes called a liv-
ing will, that gives instructions concerning the conservatee’s maintenance on
life-support devices.

The conservatee may have chosen someone to make medical decisions if he
or she becomes unable to make them. This person has the exclusive power to
make the medical decisions for the conservatee spelled out in the directive unless
the court takes away that power. The conservatee’s use of an advance health care
directive may limit or take away completely the conservator’s authority to make
such decisions. As conservator, you must respect the conservatee’s wishes. The
directive may also describe the conservatee’s intended or completed funeral and
burial arrangements.

You should keep a copy of the directive and learn who has the original. The
conservatee’s hospital and doctors should be given a copy, and, if the conservatee
is in a care facility, make sure the facility has a copy, too. If you think that the per-
son who was chosen to make health care decisions is not acting in the conserva-
tee’s best interests, check with your lawyer to learn what you can do. 
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In the following situations, you can never give consent for medical treatment:

■ You may not have the conservatee sterilized; only a judge may make
that decision.

■ You may not make the conservatee have mental health treatment if he
or she objects.

■ You may not place the conservatee in a mental health treatment facility
against his or her will.

■ You may not authorize electroshock therapy.

■ You may not authorize the use of experimental drugs.

■ You may not authorize involuntary administration of psychotropic
drugs to treat dementia without specific court authority.

C. Working with Doctors and Pharmacists

It is your responsibility to understand the care that is being given and why.
Don’t consent to treatment unless you feel fully informed. Even if the treating
physician has been the conservatee’s doctor for a long time, you are still the
legally responsible person.

See “Tips for Working with Doctors and Pharmacists” later in this chapter.

D. Improper Medicines and Dosages

Make sure that the conservatee is not being given medication just for the care-
giver’s convenience, to keep the conservatee “easy to manage.” It is not right
to drug people to make them docile or to stop their complaining.

Older people may need smaller and less frequent dosages of many medicines
than do younger people. This is because people’s bodies slow down as they age,
and many medicines stay in the system longer. The conservatee’s doctor may have
to adjust the dosage of prescribed medicines for this reason. Ask the doctor to tell
you what symptoms might indicate that a dosage of prescribed medication is too
strong for the conservatee.
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TIPS FOR WORKING WITH DOCTORS AND PHARMACISTS

➤ Let the conservatee’s health care providers know that they should contact
you about any medical matters, and talk with them regularly. When you
can’t reach the doctor, the nurse or physician’s assistant may be able to
keep you informed.

➤ Find out how often the conservatee should see the doctor.

➤ Be sure you know if the conservatee should be on a special diet or needs
to avoid any particular food.

➤ Review the doctor’s plan for treating the conservatee, and ask why a treat-
ment is needed. Think about the long-range effects. Ask if the doctor has
considered other treatments. If you have any doubts, get a second opin-
ion from another doctor.

➤ Make sure that all the conservatee’s doctors are in contact with one another
and are aware of each other’s treatments of the conservatee.

➤ You have the right to change the conservatee’s doctor or to get another
opinion. Consider, however, how the change will affect the conservatee. If
you do change doctors, make sure that the new doctor sees all the con-
servatee’s medical records.

➤ Know what medicines the conservatee is taking.

➤ Learn what side effects these medicines could cause, how to control them,
and what kinds of reactions should be reported to the doctor at once.

➤ Take all of the conservatee’s medicines to the pharmacy. Ask the pharma-
cist if the prescriptions are current and whether this combination of med-
icines could cause a bad reaction.

➤ Set up a system for keeping track of the conservatee’s use of medicines.
You need to be sure that the conservatee is taking the proper dosages at
the right times. “Tips for Working with Aides” later in this chapter has
more information about how to do this. 
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A doctor should examine an older person who is taking medicine at least
once a month. You should talk to the doctor to find out

■ What the examination showed

■ What medicines are being given

■ How long the medicines are to be given

■ The reasons for giving the medicines

■ How the medicines may affect the conservatee

If you are not satisfied with the answers, get a second medical opinion.

E. Arranging Dental Care

Make arrangements for the conservatee to have regular dental care. Regular
dental care is important because healthy teeth or well-fitting dentures allow
the conservatee to eat well-balanced meals. If the conservatee wears false teeth,
he or she should see a dentist periodically to have the dentures relined.

If someone else handles the conservatee’s money, find out whether the con-
servatee has dental insurance and, if so, the services that it covers.

Many older people have had negative, even frightening, experiences with den-
tists. Dental practice today is much improved over what the conservatee may
remember and emphasizes relieving pain and preserving, rather than removing,
teeth. If the conservatee expresses fears about going to a dentist, do the following:

■ Find a dentist who has a good reputation for caring for older people.

■ Set up an appointment for the conservatee just to meet the dentist.

■ Ask the dentist to ease into difficult treatments by doing the simple, less
painful work first.

F. Obtaining Hearing Aids, Eyeglasses, and Other Devices

You may significantly improve your conservatee’s quality of life by making sure
that he or she has all the aids needed and readily available to enhance enjoy-
ment of many ordinary daily activities or even to make them possible. The fol-
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lowing are examples of common situations in which a very small action by you
may make a tremendous difference to your conservatee.

Hearing aids If the conservatee has hearing problems, make sure he or she
has a properly working hearing aid with good batteries. A good hearing aid
can help the conservatee stay aware of his or her surroundings and stay con-
nected to other people, especially in a care facility. Some conservatees need to
be encouraged to wear their hearing aids regularly. If the conservatee won’t use
the hearing aid, try to find out why. It may need an adjustment to fit comfort-
ably or to work at the right sound level.

Eyeglasses Well-fitting, frequently cleaned eyeglasses with the right pre-
scription and comfortable frames help the conservatee get around without
injury, recognize familiar faces, and read or watch television independently.
Prescriptions for glasses should be rechecked every two years.

Other devices The conservatee may need special equipment to carry out
daily living activities independently or with a little help. Special equipment
includes

■ Walkers
■ Canes
■ Wheelchairs
■ Equipment for eating or reading
■ Commodes
■ Colostomy bags
■ Oxygen

Many of these things may be available through the conservatee’s medical
insurance carrier. Otherwise, they may be rented or bought from medical equip-
ment and supply companies. Check your local Yellow Pages under “Medical
Equipment and Supplies.”

G. Caring for Feet

Proper foot care helps the conservatee get around with only a little help or no
help at all. As people grow older, their nails become tougher and grow faster
and become harder to care for without aid. Foot care is especially important if
the conservatee has diabetes or circulatory problems. Although the pain of cir-
culatory problems can make walking difficult, these problems can be treated
and sometimes healed completely.
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H. Encouraging Personal Cleanliness and Grooming

It can be hard for impaired people to stay clean and well groomed. Tactfully
figure out how to help. Don’t criticize or embarrass the conservatee. Give him
or her good reasons to change clothes, such as special occasions, photographs
you want to take for the family, and compliments.

Bathing If the conservatee forgets or refuses to bathe, try to find out why. Is
he or she afraid of slipping or falling? Do physical limitations make it hard to
bathe? Is the bathing area warm enough? Does the conservatee feel that there’s
no one or nothing to clean up for? 

WAYS TO ENCOURAGE CLEANLINESS

➤ Install grab bars in the bathtub or shower or provide a shower seat.

➤ Make sure the bathing area is well heated.

➤ Remind the conservatee to bathe.

➤ Hire an in-home aide who will help the conservatee bathe and who will 
trim fingernails and toenails. Think about whether the conservatee would
prefer a male or female aide.

➤ Provide incentives such as a shopping trip or dinner out.

➤ Make sure the conservatee has soap, shampoo, a comb or hairbrush, a
toothbrush, and toothpaste. Some people may also want bath salts,
mouthwash, cosmetics, or shaving supplies.

Bladder and bowel control If the conservatee is incontinent, make sure he
or she has an adequate supply of disposable undergarments. To prevent acci-
dents, schedule regular trips to the toilet.

4. Maintaining a Good Diet
Good nutrition means eating right to stay healthy. The conservatee needs a good
diet to feel well. If the conservatee doesn’t eat enough good, fresh food every day,
he or she may become weak and have trouble walking or staying alert and awake.
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Medicines may not work as well. The conservatee may become depressed or con-
fused or may have hallucinations.

An important part of your job is to keep track of how much and what the con-
servatee eats. See “Ways to Help the Conservatee Eat Well at Home” and “Ways to
Help the Conservatee Eat Well in a Care Facility” later in this chapter. A good diet
contains bread and cereal, dairy products, fresh fruit and vegetables, and meat or
meat substitutes such as cheese or beans.

A. Arranging Special Diets

Many conservatees have medical problems that require special foods, specially
prepared foods, or both. For example, low-salt and low-fat diets are two kinds
of special diets.

Ask the conservatee’s doctor or a nutritionist about the conservatee’s special
needs. Organizations such as the American Heart Association and the American
Diabetes Association have information about special diets. Refer to the list of health
information organizations at the end of Section 3(A) earlier in this chapter. You
may want to check bookstores and libraries for books with recipes for special diets.

B. Watching for Problems That May Lead to Poor Nutrition

People often stop eating well when they have a problem. You and others who
see the conservatee regularly—personal-care aides, for example—should pay
attention to any changes or problems in the conservatee’s life that could lead
to poor nutrition, such as

■ Loneliness

■ Depression

■ Stress or agitation

■ The death of a loved one

■ A fear of spending money

■ A lack of money

■ Memory problems that prevent the conservatee from remembering
whether he or she has eaten
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■ A fear that food is poisoned

■ Drinking too much alcohol or taking drugs that interfere with appetite

■ Taking medicines that take away the conservatee’s appetite or make the
conservatee feel nauseous

■ False teeth that don’t fit

■ A lack of interest in shopping for food or cooking

■ An inability to shop or cook

WAYS TO HELP THE CONSERVATEE EAT WELL AT HOME

➤ Ask the conservatee which foods he or she likes.

➤ Learn about the conservatee’s special eating problems. For instance, peo-
ple with tender teeth or gums can’t chew hard food. People with stomach
problems may feel ill after eating a large meal or hard-to-digest foods.

➤ Be sure the conservatee has enough fresh food on hand that he or she 
likes and can prepare and eat easily.

➤ Check the refrigerator regularly and remove old, spoiled, or stale foods.

➤ Arrange for somebody—you or a friend or neighbor—to be with the con-
servatee for at least one meal a day. Loneliness at meal times can hurt the
appetite.

➤ Provide transportation to a senior nutrition site where meals are served.

➤ Arrange for Meals on Wheels or a similar program to deliver one meal a
day. Find out whether the conservatee eats most of this meal.

➤ Provide nutritious snacks. Some people do better with smaller, more fre-
quent eating. Include soft fruits or juices and whole-grain cereals.

➤ If there is an aide in the conservatee’s home, ask that person to write down
what the conservatee eats and drinks and how much of it. See “The
Communications Notebook” at the end of Section 7(C) later in this chapter.
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WAYS TO HELP THE CONSERVATEE EAT WELL IN A CARE FACILITY

➤ Visit the conservatee at meal times to see what is being offered and how it
is served.

➤ Ask the facility administrator for a meal so that you can eat with the con-
servatee.

➤ Review the conservatee’s medical chart to see how much and what types
of food the conservatee is eating. This is very important if the conservatee
has special dietary needs or can’t feed himself or herself.

➤ See whether a record is being kept of the conservatee’s weight gain or loss.

➤ Ask about dietary supplements if you think the conservatee is eating poorly.
Liquid supplements can be helpful.

➤ Take along the conservatee’s favorite foods and beverages when you visit.

➤ Take the conservatee out for meals and picnics.

➤ Put a small refrigerator in the conservatee’s room, if it’s allowed, and keep
it stocked.

➤ Think about the conservatee’s culture when you provide food. Does the
conservatee want kosher, Chinese, or vegetarian dishes?

5. Providing Clothing
Clothing may create special problems. The conservatee may

■ Gain or lose so much weight that clothes no longer fit

■ Have clothing that needs to be repaired, altered, washed, or dry cleaned

■ Change clothes infrequently

■ Refuse to buy new clothes or be unable to afford them
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■ Mix things up; for example, wear underwear on the outside or clothes that
aren’t right for the weather or occasion

■ Wear shoes that hurt so much that he or she may refuse to walk

CLOTHING TIPS

➤ Make a list of the conservatee’s clothes, including shoes and underwear.

➤ Don’t discard anything without considering the conservatee’s wishes.

➤ Write down what clothes the conservatee needs, making sure you know
the right sizes.

➤ Look through catalogs with the conservatee to find out which colors and
styles he or she likes.

➤ Consider buying clothing in a limited number of colors so most of the
clothes will match.

➤ Take the conservatee shopping during the least busy times.

➤ Look through a medical supply catalog for impaired people to find cloth-
ing that’s designed to be easy to get on and off.

➤ Buy properly fitting shoes that are comfortable and safe for walking.

➤ Make sure the conservatee has clothes that are appropriate for various
activities.

➤ Lay out outfits for the conservatee to wear on special occasions.

➤ Help the conservatee get dressed, or arrange for an aide to help.

➤ Arrange for regular washing and dry cleaning of the conservatee’s clothes.

➤ Place compatible clothes together on hangers or in dresser drawers.

➤ If the conservatee lives in a care facility, label all clothes, shoes, and other
property with the conservatee’s name to prevent theft.

➤ If the conservatee lives in a care facility, ask the facility administrator
whether a staff person, shopping service, or volunteer is available to shop
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for clothes. If so, provide a list of the conservatee’s sizes and preferred col-
ors and styles.

6. Arranging Recreation and Social Contact
A conservatee may be able to continue activities and hobbies that have brought
pleasure for many years. Chat with the conservatee and friends or family to find
out what things the conservatee likes and still may be able to do. If the conserva-
tee can’t do things that he or she enjoyed doing in the past, such as dancing, sug-
gest new activities such as card games, checkers, or listening to the radio.

A. Providing Reading Material and Eyeglasses

If the conservatee likes to read, make sure that he or she has interesting things
to read, properly fitted eyeglasses for reading, and a good reading light. If the
conservatee’s eyeglasses are old, set up an eye examination. Find out which
magazine subscriptions the conservatee has and whether he or she wants them
renewed. Large-print books and magazines and books on audiotape can be
found in many libraries and bookstores.

B. Helping the Conservatee Enjoy Music

Make sure that a radio or stereo is available if the conservatee enjoys music. If
the conservatee has trouble hearing, be sure he or she has a properly working
hearing aid with good batteries and encourage the conservatee to use it. Give
the conservatee earphones if he or she shares a room.

C. Encouraging Contact with Family and Friends

When a person becomes a conservatee, he or she does not lose the right to
visit with friends or family. Encourage the conservatee to keep in touch with
family members, friends, and neighbors. You or someone else may need to
help the conservatee write letters or make phone calls. Encourage family and
friends to visit and write back, and suggest that they take the conservatee on
regular outings and trips. Even extremely impaired people enjoy going to a
restaurant or a park or out for a drive.

Do not isolate the conservatee by keeping friends or family away. However,
if someone continually upsets the conservatee or the household in which he or
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she lives, or if you believe someone may be attempting to take advantage of or
harm the conservatee, contact your lawyer to find out how you may ask a judge
to restrict that person’s access to the conservatee. 

D. Outings and Trips

The conservatee may enjoy outings and trips. Many California conservatees
were born and raised in other parts of the country, and they enjoy going home.
For others, travel has been an important experience in their lives. 

An important early consideration is whether the conservatee can afford to
travel. Conservatee travel arrangements tend to be more complex, and more
expensive, than other travel arrangements. Someone may need to accompany the
conservatee. There may be questions about who will pay for travel and lodging
costs for persons other than the conservatee. The conservatee must be physically
able to travel and may need to have a number of special accommodations. 

Consider the benefit that the conservatee will receive from travel arrange-
ments, and consult the conservatee’s doctor and your lawyer before arranging a
trip.      Court authorization or medical clearance, or both, may be necessary.

E. Finding Structured Activities Away from Home

Organized by community agencies, structured day activities such as adult day
health care, adult social day care, and senior centers help maintain the con-
servator’s physical and mental health. A number of these programs and serv-
ices are described in Section 7, which follows.

7. Tapping Helpful Resources
Several community service agencies are available to help conservators in carrying
out their duties to conservatees, especially in urban areas. Some provide free serv-
ices, while others charge fees based on the conservatee’s income.
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See Appendix B Appendix B, “How to Find and Use Community Resources,”
at the back of this handbook, has more information about locating the
local services and resources described in this section. 

Ask the court for its local supplement  Many superior courts have a local
supplement to this handbook. This may have additional information
about local court requirements, and many also have important informa-
tion about local community resources that may be available to assist you
or the conservatee. If you did not receive a local supplement when you
received this handbook, check with the court clerk to make sure you have
all of the local materials you need.

A. Case Management Services

Case managers can help you figure out what types of assistance the conserva-
tee needs and refer you to personal, health, mental health, and social services.
Case management and assessment services may be especially helpful to you
in preparing your plan of conservatorship, and case managers can help you
carry out your plan. These services may be provided in your area by private
professionals and by community-based agencies.

B. Meal Services

Services such as Meals on Wheels deliver food to the homes of elderly people
who can’t or won’t cook for themselves, or who can’t leave home. In many com-
munities, public agencies run group dining rooms that provide meals and social
contact. Transportation often is available to take people to these meal sites.

C. Homemaker, Home Health, and Personal-Care Services

Trained in-home aides are helpful for conservatees whose problems do not
require nursing care or 24-hour supervision. They can help with household
chores, personal care, and health care and can keep the conservatee from hurt-
ing himself or herself. They may clean the house, do the laundry, shop for food,
or cook. They also may feed, bathe, groom, and dress the conservatee; care for
prosthetic devices; and help the person get around. See “Tips for Working with
Aides” later in this chapter for ways to get the best help from an aide.
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Sometimes conservators and conservatees are reluctant to hire an in-home
aide because they worry that the person may steal the conservatee’s money or
possessions. Some conservatees feel that anyone would steal from them, and they
readily accuse others of theft, even when nothing is missing. The tips in Chapter
5, Section 7(A), “Ways to Protect the Conservatee’s Valuable Possessions,” can
help you put your mind at ease.

Medi-Cal or Medicare may pay for some home health services. In-home help
is available to frail, low-income people without charge from the county
Department of Social Services (In-home Supportive Services) or from individuals
and agencies on a fee-for-service basis.

You are responsible for giving instructions and making sure that the aide
follows them. Before you hire an aide, you and the conservator of the estate must
agree on all details of hiring, paying, and monitoring in-home assistants. You can
directly find, hire, pay, and supervise an aide to help the conservatee. Or you can
go through an agency that will recruit, hire, pay, and supervise the aide for you.

Agencies Usually a full-service homemaker, home health, or personal-care
agency recruits, hires, and pays aides who are employees of the agency. Using
an agency can save you time and bother.

An agency screens applicants and checks their references and U.S. residency
status. The agency withholds income and other taxes from the aide’s wages. It
provides all required insurance, such as workers’ compensation, and it bonds the
aide. The agency supervises the aide, taking disciplinary action or terminating the
employee if necessary, and it will send a temporary replacement aide if the regu-
lar aide is ill or otherwise unable to work.

For these services, you pay the agency a fee that covers both the aide’s wages
and the agency’s expenses and profit. Since the aide continues to be the agency’s
employee, you are not allowed to hire the aide directly without the agency’s per-
mission. The agency may charge you a fee if you wish to hire the aide away from
the agency.

Hiring directly You can hire an aide through a registry. For a fee, registries
will give you a list of aides to interview. If you hire one, you will be the
employer, not the registry.

Or you can find an aide through a friend or community service organization’s
referral, an ad, or some other way. If you hire an aide directly, you will have a
number of responsibilities as an employer, including paying taxes, checking the
person’s immigration status, and obtaining workers’ compensation insurance. See
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Chapter 5, Section 7( J), “Hiring and Paying Aides for the Conservatee,” particu-
larly the checklist, for more information on hiring and employing aides. If you
intend to hire an aide directly, consult with your lawyer concerning employer
responsibilities and liabilities.  

TIPS FOR WORKING WITH AIDES

➤ Make up a list of specific tasks for the aide to do, including the times that
these tasks should be done.

➤ Go over the list with the aide to make sure it’s clear.

➤ Check periodically to make sure the tasks are being done properly and
on time.

➤ Show the aide where you’ve posted instructions for emergencies. Include
phone numbers for the conservatee’s doctor; the hospital; your workplace
and home; and fire, police, and ambulance services (911).

➤ Show the aide where to find the conservatee’s social security number,
Medicare card, and any other health insurance cards.

➤ Tell the aide what he or she may buy for the conservatee; ask the aide to
keep receipts, and pay back the aide promptly.

➤ If you, not an agency, pay the aide, pay him or her promptly at the end of
the pay period.

➤ Have a backup plan if the aide is sick or can’t work for any reason. Make
sure that the aide notifies you, not the conservatee, if he or she can’t work
on a particular day or shift.

➤ Although only a licensed vocational nurse (LVN) or other licensed
health professional may dispense prescription medicines, other atten-
dants may assist the conservatee and remind the conservatee to take his
or her medicine.

➤ Set up a notebook to keep track of doctors’ instructions, medications, and
the conservatee’s activities. Ask each aide to make regular entries in the
notebook and to read it every day for new instructions. See “The
Communications Notebook” at the end of this section for an example of a
communications notebook.
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➤ Regularly read the notebook so that you know what is happening in the
conservatee’s everyday life.

D. Senior Centers

Senior centers offer a variety of daily activities, which may include card games,
travelogues, movies, dances, exercise classes, and daylong bus trips to nearby
places of interest. Many senior centers provide one or more hot meals each day
for a small fee.

E. Adult Social Day-Care Programs

Adult social day care provides planned, supervised social, recreational, and
nutritional services for adults who need some supervision. Activities may
include cooking; exercise classes; practice in daily living activities; arts and
crafts; art, music, poetry, and movement therapies; memory training; and cur-
rent events discussion groups. Meals or snacks usually are included in the fee.
Insurance policies rarely pay for adult social day care.

F. Adult Day Health Care Services

Adult day health care (ADHC) is useful for people such as stroke victims who
are mobile but may need physical, speech, or occupational therapy or other
services. Medi-Cal may pay for ADHC services because ADHC centers are
staffed by health care professionals.

G. Day Programs for People with Developmental 
Disabilities

Several types of day programs are designed to meet the needs of adults with
developmental disabilities:

■ Activity centers Activity centers teach the basic skills that a devel-
opmentally disabled person needs to work, to integrate into the com-
munity at large, and to advocate for himself or herself.
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■ Adult development centers Adult development centers teach peo-
ple with developmental disabilities basic self-help skills such as how to
interact with others, how to make one’s needs known, and how to
respond to instructions.

■ Behavior management programs These programs focus on behavior
problems that prevent a person with a developmental disability from
participating in other day programs.

■ Independent-living programs These programs teach skills that a
person with a developmental disability needs to live independently.

■ Social recreation programs These programs offer leisure and recre-
ational activities that integrate people with disabilities into the com-
munity at large.

(Continued on page 72)

THE COMMUNICATIONS NOTEBOOK

It is important that you and the conservatee’s aide share significant information
about the conservatee’s health, condition, and activities. A communications note-

book is a great way to do this.

Buy a three-ring loose-leaf binder and set up three separate sections:

• Log of Doctors’ Instructions

• Medications Log

• Activity Log

Make sure that every aide checks the notebook every day for new information and
make sure that the aides make daily entries in each section, as appropriate. Look
over the notebook every time you visit the conservatee.
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SECTION 1: LOG OF DOCTORS’ INSTRUCTIONS

Every time the conservatee sees a doctor, the person who accompanies the con-
servatee, whether you or an aide, should write down any instructions the doc-

tor gives. The log for this section of the notebook should include the following
items of information, for example, in a separate column for each item:

• Date of instructions

• Name of doctor who gave instructions

• Instructions: The person accompanying the conservatee must write
down the instructions in detail and read them back to the doctor to
make sure they are correct. The doctor will likely give instructions
regarding medicines, such as their timing, dosage, and duration; the
type and frequency of recommended exercise or physical therapy; the
frequency and manner of changing surgical dressings or taking vital
signs; or the date, location, and preparations for scheduled tests,
examinations, or other medical procedures. The person recording the
instructions should sign his or her name or initials to each entry. 

Section 1: Doctors’ Instructions  

Date Doctor Instructions

2/9/02 Dr. Patel Continue giving conservatee one mg 
tablet of Elavil three times a day 
(8 am, 2 pm, 8 pm) until further notice. 
Continue giving conservatee one 20 mg
tablet of Septra two times a day 
(10 am, 4 pm) until 2/22/02. Continue
giving conservatee one 100 mg tablet
of Theragram M Multivitamin after
breakfast.

2/14/02 Dr. Moore Soak conservatee’s left elbow in warm
water for 15 minutes twice a day 
(9 am, 3 pm).
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SECTION 2: MEDICATIONS LOG

When anyone gives medicine to the conservatee, whether prescribed or over-
the-counter, that person should record the details in a medications log. This

log should include the following items of information, for example, in a separate
column for each item:

• Date and time medication given

• Name of medication and amount or dosage given

• Comments, including notes of any refusal to take medication, any med-
ication dosages accidentally skipped, and any unusual reactions to the
medication (nausea, dizziness, behavior changes, changes in vital
signs, and so on)

• Name or initials of person who gave medication

Section 2: Record of medications

Date Time Medications Administered By Whom Comments

2/15/02 8:05 am 1 tablet Elavil Connie
2/15/02 8:25 am 1 tablet Theragram Connie
2/15/02 10:02 am 1 tablet Septra Connie
2/15/02 11:25 am 1 tablet aspirin Connie
2/15/02 2:03 pm 1 tablet Elavil Connie
2/15/02 4:02 pm 1 tablet Septra Connie
2/15/02 8:03 pm 1 tablet Elavil Susan
2/15/02 9:06 pm 1 tablespoon cough syrup Susan
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Section 3: Activity Log

Date Time Aide Activity

2/15/02 7:15 am Connie Conservatee awakened, washed, and dressed.
2/15/02 7:35 am Connie Prepared breakfast per weekly menu. 

Conservatee ate all of toast, half of 
oatmeal, half a glass of juice, and half a 
banana. Conservatee in bed.

2/15/02 8:30 am Connie Barbara Lewis called conservatee, who
appeared to be upset by call.

2/15/02 8:45 am Connie Conservatee voided approximately 300 cc,
was washed. Changed underpads on bed.

2/15/02 9:05 am Connie Soaked conservatee’s elbow in warm water
for 15 minutes, followed by 10 minutes of 
exercise and massage.

2/15/02 9:35 am Connie Gave conservatee 4 ounces of cranberry 
juice. Drank half.

SECTION 3: ACTIVITY LOG

Each aide should record details about the events that occurred during each shift.
This log should include the following items of information, for example, in a

separate column for each item:

• Date and time of event or shift

• Name or initials of person making the entry

• Details about activity or condition of conservatee: Details should include,
depending on the conservatee’s current physical and mental condition
and circumstances, observations about the conservatee at the beginning
of the shift, such as what the conservatee was doing; what (and how
much) he or she ate and drank; bathroom visits and results; and what he
or she did during the shift; It should mention events occurring during the
shift, such as telephone calls or visitors; and it should describe any
changes in the conservatee’s condition, behavior, or mood. 
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Section 3: Activity Log 

Date Time Aide Activity

2/15/02 9:40 am Connie Read newspaper to conservatee
(in bed) for 35 minutes and
discussed sports results.

2/15/02 10:15 am Connie Conservatee began one-hour nap.
2/15/02 11:30 am Connie Dr. Patel visited (see doctor’s new

instructions).
2/15/02 12:05 pm Connie Conservatee drank half of 4 ounces

of water.
2/15/02 12:30 pm Connie Prepared lunch per weekly menu. 

Conservatee ate 3/4 of tuna, all 
of the grapes, half a glass of milk, 
and half a piece of pie.
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H. Transportation Services

In many communities, public or private agencies offer transportation for peo-
ple who have trouble getting around because of physical or mental problems.
Specially equipped vehicles may be available that can be scheduled to pick up
the conservatee and take him or her to medical and social service appoint-
ments. Some agencies furnish an escort who can take the conservatee to an
appointment or to the park or a shopping mall.

If the conservatee can get around alone, buy a bus pass or taxi coupons for his
or her use. This lets the conservatee travel independently without carrying cash.

I. Personal Contact Programs

Some agencies will phone people who are confined to their homes, or they will
send someone on a regular basis (a “friendly visitor”) to visit them to see how
they are doing and to make personal contact. This is called social reassurance.
Some agencies offer free services, while others charge a fee. Or you can ask
neighbors and friends to stop by and to call.

J. Emergency Response Devices

Electronic emergency response devices allow a person to alert someone to an
emergency in the home—for example, if the person has fallen and can’t get up.
Some of these systems are for sale; others can be rented by the month.
Hospital social service departments may offer this service or be able to refer
you to a reputable company.

K. Counseling

A conservatee’s emotional state affects how well he or she performs on a day-
to-day basis. Many conservatees are depressed, and counseling can help them
lead happier lives. Counseling may be available through community organiza-
tions such as family service agencies, mental health clinics, or hospitals.

L. Respite Care: Giving the Caregiver a Break

Caring for dependent people can be exhausting; those who do need to take
time off now and then. Hiring help or sending the conservatee to a day-care
center or to stay in a care facility for a short time can give the caregiver a break.
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This is called respite care and can last from a few hours to a few weeks. It may
offer the conservatee a welcome change as well. The Department of Veterans
Affairs, some board-and-care homes, and some nursing homes offer respite care,
and regional centers may make referrals for respite care.

M. Work-Training Programs

The California Department of Rehabilitation offers vocational rehabilitation
services for people with physical or mental disabilities. These services are
designed to help people with disabilities work at full-time or part-time jobs.

The Department of Rehabilitation provides the following services:

■ Counseling
■ Job placement
■ Job training
■ Rehabilitation
■ Transportation
■ Attendants
■ Specialized equipment and devices

The department also provides supported employment services to help peo-
ple with severe disabilities work in the general community. For example, the
department might arrange for an aide to help the person get to and from work.
State-funded regional centers (see Chapter 3, Section 6) arrange work-training pro-
grams geared to the special needs of people with developmental disabilities.

N. Schools and Colleges

Check with the local high school and community college to find classes that
may benefit the conservatee. For example, a local community college may
offer a stroke recovery program.

See if there are any other classes that interest the conservatee. Some commu-
nity colleges and adult education programs offer exercise, art, music, psychology,
and other classes off-campus in retirement communities and at senior centers.

School districts must provide special educational programs and services to
people with disabilities until they turn 22. The unique needs of each disabled stu-
dent must be met with specially designed instruction and with services that are
needed to help the student get an education, such as transportation, speech ther-
apy, physical therapy, and counseling.

Conservator of the Person
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8. Protecting the Conservatee from Harm 
Unfortunately, those with physical and mental problems sometimes are abused or
neglected. Be on the lookout for signs that the conservatee is not being cared for
properly or is being mistreated. Sometimes unexplained bruises or injuries, trou-
ble sleeping, poor personal hygiene, or fear of a particular person or place may be
signs of a problem.

If you are concerned that the conservatee may have been abused, neglected,
or overmedicated in a care facility, do the following:

■ Talk to care facility staff or the administrator.

■ Speak with the conservatee’s doctor or pharmacist about the problem.

■ Complain to the care facility’s licensing agency or the local long-term care
ombudsman program office. Appendix B, “How to Find and Use Community
Resources,” at the back of this handbook lists these resources.

■ Ask your county’s social services department or the police for help.

■ Think about moving the conservatee to another facility.

9. Keeping the Conservatee from Causing Harm 
It is your responsibility to take whatever reasonable steps you can to stop the con-
servatee from hurting someone or damaging someone else’s property. Your lawyer
can suggest courses of action. 

For example, if the conservatee has a driver’s license, but you have seen the
conservatee drive dangerously, you should

■ Let the Department of Motor Vehicles know so that it can start the process
of canceling the conservatee’s driver’s license.

■ Consider having the conservatee’s vehicle disabled so that he or she can’t
use it. Consider also storing the vehicle where the conservatee can’t get it,
or even selling it before it depreciates if the conservatee will not be using
it in the foreseeable future. Coordinate storage or sale with the conserva-
tor of the estate if that is a separate person. 
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■ Arrange for another means of transportation, so the conservatee doesn’t
need to drive. For example, you might buy a bus pass or taxi coupons for
the conservatee or arrange for community van service, if it’s available.

If you don’t take all the reasonable steps that you can to stop the conservatee
from causing harm, you may have to pay out of your own pocket for the cost of
any damage to people or property.

You or the conservator of the estate may be able to obtain insurance that will
reduce the risk that you or the conservatee will have to pay out money for such
harm. If you are worried that there is a serious risk that the conservatee may cause
harm, check with your lawyer. 

10. Conservators Who Live Out of the Area
Even though you don’t live near the conservatee, you still must carry out your
duties as if you lived nearby. If you can’t do certain things personally, you must
make other arrangements and have them approved by the court.

HINTS FOR PERSONAL CONSERVATORS WHO LIVE OUT OF THE AREA

➤ Have a nearby friend, neighbor, or relative visit the conservatee frequently
and report back to you. You may want to offer to pay the friend or neighbor
reasonable out-of-pocket expenses.

➤ Regularly telephone the place where the conservatee lives and speak to
people in charge and to the conservatee. Try to speak to the conservatee
in private, if possible.

➤ Send frequent cards and letters that can be read aloud to the conservatee if
he or she is not able to see or read. Whenever possible, include photographs.

➤ Arrange for regular visits by a priest, minister, or rabbi or others from the
conservatee’s religion.

➤ Send flowers from time to time.

➤ Have a telephone put in the conservatee’s room if he or she lives in a care
facility.

➤ Frequently thank the care facility staff.

Conservator of the Person

75

L

1109



➤ Consult a private case manager, the social work department of a hospital,
or the court investigator in the conservatee’s community if you need infor-
mation, referrals, or assistance.

➤ Visit the conservatee periodically.

Reimbursement for travel expenses It’s possible that your travel expenses
to visit the conservatee could be paid from the conservatee’s assets, depending
on the distance traveled, but it is generally safer to pay travel expenses your-
self if you can afford it, at least during the first year of the conservatorship, and
then to seek court approval for reimbursement from the conservatee’s assets at
the time you ask for fees as compensation for your services as conservator.

Reimbursement for purely local travel expenses, including the cost of fuel
or mileage and parking charges, is usually not approved by the court if you
intend to request fees for your services, as this kind of expense is considered
paid by an award of compensation. If you are not going to ask for fees, the
court will probably authorize you to reimburse yourself from the conservatee’s
assets for local travel expenses. However, you should not reimburse yourself
until the court has authorized you to do so.
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As conservator of the estate, you are responsible for managing the conservatee’s
finances. Your role is to protect the conservatee’s income and assets by making sure

the conservatee’s bills are paid, investing the conservatee’s money, making sure that the
conservatee’s property is insured, seeing that the conservatee is receiving all the income
and benefits to which he or she is entitled, and being sure that tax returns are filed on time.

Special Note for Limited Conservators

If you are a conservator of the estate in a limited conservatorship, the order
appointing you and your Letters of Conservatorship will specify those areas
you are allowed to manage.

Read Chapter 3 on limited conservatorships, and then look through this chap-
ter to read about the particular areas you are authorized to handle.

5
CONSERVATOR OF

THE ESTATE

Managing the Conservatee’s Finances
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SUMMARY OF TIMELINE AND RESPONSIBILITIES
FOR A CONSERVATOR OF THE ESTATE.

Step 1 You qualify and are appointed conservator of the estate.You may
be required to obtain a bond to qualify. 

Step 2 Obtain your Letters of Conservatorship and use certified copies

of the Letters to notify the conservatee’s banks, creditors, stock-
brokers, and others (such as the Social Security Administration
or Veterans Affairs) that you are authorized to act on the conser-
vatee’s behalf.

Step 3 Figure out what assets the conservatee owns and locate them.
Take immediate steps to protect assets. Consult your lawyer
about any urgent steps that may be necessary to prevent loss,
such as freezing the assets so that no one but you has access to
them.        Change the conservatee’s mailing address so that finan-
cial correspondence and billing comes to you.

Step 4 Prepare an Inventory and Appraisal of the conservatee’s assets and
file it with the court clerk within 90 days after your appointment. 

Step 5 Evaluate the conservatee’s financial needs and draw up a plan for
meeting those needs (your conservatorship plan).

Step 6 Set up a simple, accurate system for keeping records of conser-
vatorship income and expenditures. 

Step 7 Protect and manage the conservatee’s finances by

•  Taking control of the conservatee’s assets
•  Collecting income due to the conservatee
•  Making a budget for the conservatee to live on
•  Paying the conservatee’s bills with the conservatee’s money
•  Investing the conservatee’s money
•  Protecting the conservatee’s assets
•  Keeping good records of income and expenditures

Step 8 You must file an accounting showing how you handled the con-
servatee’s income and property within one year after your
appointment and at least every two years after that. (Conservators
of small estates may be relieved of this task, but don’t assume
that unless the court excuses you.) 
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Step 9 You will serve as conservator until you have filed a final account-

ing and a judge officially discharges you as conservator. This may
happen if you resign, the conservatee dies, a judge withdraws your
appointment and replaces you with a new conservator, or a judge
decides the conservatee doesn’t need a conservator any longer. 

1. Getting Started
Once you have been appointed conservator of an estate, you must take certain
steps to qualify to serve. When you have qualified, you must obtain your Letters
of Conservatorship (often just called Letters) from the court, authorizing you to act
as conservator.

The next step is to let the people and institutions involved with the conserva-
tee’s property and finances know that you have been appointed conservator, by
delivering to them certified copies of your Letters. You then take control of the
conservatee’s assets, prepare an inventory for the court listing them, and develop
a plan for how you will manage the conservatorship estate.

At the outset, you may need to take fast action to protect assets and prevent
confusion or financial loss. If you are represented by a lawyer, you should discuss
all of the tasks involved and decide who will be responsible for each. 

A. Qualifying to Serve as Conservator of the Estate

Once you have been appointed as either limited or general conservator of an
estate, you must qualify before you start to manage the conservatee’s property
and finances.

To qualify, you must obtain a bond (unless the judge hasn’t required it in
your particular case) and file it with the court clerk; see Section 1(B) later in this
chapter. You must also do the following:

■ Sign and file an acknowledgment that you received a statement of the
duties and liabilities of the office of conservator, and also that you
received a copy of this handbook. (This acknowledgment is on the
statement of your duties and liabilities, Judicial Council form GC-348,
entitled Duties of Conservator and Acknowledgment of Receipt of
Handbook. A blank copy of this form is included in Appendix F at the
back of this handbook.)
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■ Sign an oath, also called an affirmation, that you will perform your
duties as conservator according to law. (This affirmation is on Judicial
Council form GC-350, Letters of Conservatorship. See Appendix F at
the back of this handbook.)

■ Satisfy any other requirements that your local probate court may have.

See Chapter 1, Section 6, concerning the duties of a spouse or domestic
partner of a conservatee when there are possible changes in the conser-
vatee’s marital or domestic partnership status.

B. Obtaining a Conservator’s Bond

A conservator’s bond is like an insurance policy for the conservatee’s estate.
Money from the estate is used to pay the premium to a special kind of insur-
ance company, called a surety company, each year. If the premium is not paid,
a judge may remove the conservator—that is, terminate the conservator’s
authority to act. 

If the estate loses value and a judge decides that the conservator’s dishonesty,
misconduct, or negligence was to blame, the surety company will pay the estate
for the loss, and then it will attempt to collect the amount it paid from the con-
servator’s own money or property.

A bond is issued for a specific dollar amount. That amount is the maximum
amount the surety company agrees to pay the estate if necessary. The premium
payable to the surety company is based on that amount. The bond is usually set
at an amount equal to the total of the estimated value of the conservatee’s personal
property plus the estimated annual income from the conservatee’s real and per-
sonal property plus the estimated annual amount of certain public benefits the
conservatee is expected to receive. The court may allow a conservator to file a
smaller bond if he or she elects to put some of the conservatee’s money in a
blocked account, a special kind of bank account that does not permit with-
drawals unless the court authorizes them.

There are two Judicial Council forms used to create a blocked account. The
court’s order authorizing the account is Judicial Council form MC-355, Order to
Deposit Money into Blocked Account. The second form is MC-356, Receipt and
Acknowledgment of Order for the Deposit of Money into Blocked Account. This
document must be signed by an authorized representative of the bank where the
account has been opened, stating that the bank received the court’s order author-
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izing the account and that the bank recognizes the account as a blocked account
that requires a court order before a withdrawal is permitted, and providing other
information about the account. Copies of these forms are included in Appendix
F, at the back of this handbook.

There is no Judicial Council form for a petition for authority to establish the
blocked account. This authority is usually requested in the petition for appoint-
ment of conservator because that petition contains the estimated value of the con-
servatee’s estate that the court relies on to determine the size of the bond. However,
you may ask for this authority at any time.  If you want to do so after your appoint-
ment, you or your lawyer must prepare your petition without using a form.  

Once the blocked account has been established, you must petition the court
for authority to make a withdrawal from the account. This is done on Judicial
Council form MC-357, Petition for Withdrawal of Funds from Blocked Account.
The court’s order authorizing the withdrawal is Judicial Council form MC-358,
Order for Withdrawal of Funds from Blocked Account. Copies of these forms are
included in Appendix F, at the back of this handbook.

The amount of the bond in your case was set by the court at the time you
were appointed conservator of the estate. It was based on the estimated size and
composition of your conservatee’s estate shown in the petition for appointment
of conservator.

The initial estimated value of the estate may turn out to be too low, or the
kind of assets held may change, for instance, if you sell the conservatee’s real
property for cash. The amount of bond on file may become less than the amount
required by law. If that happens you must immediately apply to the court for an
order increasing the amount of the authorized bond. You then must obtain and
file the increased bond with the court. 

Sometimes the amount of bond on file becomes greater than the amount
required by law. This can happen if the original estimate was too high, or if
expenditures approved by the court for the support of the conservatee reduce
the estate below its estimated size. If that happens, you may apply to the court
for an order reducing the amount of the required bond. If the court orders the
bond reduced, the surety company will issue a new bond in a lower amount to
replace the original bond, and you may receive a refund of unused bond pre-
mium on the original bond in the year of the change. The bond premium will
also be lower in future years. 

You should consult with your lawyer on any questions about bonds, and both
of you should always be aware of the required amount of bond for your conser-
vatee’s estate and the value and kind of property in the estate at any given time. 

Conservator of the Estate
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C. Obtaining and Using Letters of Conservatorship

When you have qualified, you must obtain your Letters of Conservatorship
from the court clerk’s office. They authorize you to act as conservator.

The Letters also show others that you are the duly appointed conservator
with authority to act for the conservatee. You will prove your authority to act by
showing or delivering certified copies of your Letters to persons, companies, or
government agencies concerned with the conservatee’s property or financial
affairs. For example, banks, stockbrokers, insurance companies, other busi-
nesses, and many public agencies will ask for certified copies of your Letters
before they will accept your instructions concerning the conservatee.

See Chapter 1, Section 3, for more information about qualifying, Letters of
Conservatorship, and obtaining certified copies of your Letters.

To protect the conservatee’s home and other real estate, you or your lawyer
must record a certified copy of your Letters with the county recorder in each
county where you think the conservatee owns an interest in any real property,
including a security interest, such as a mortgage or trust deed securing a promis-
sory note the conservatee receives payments on. Recording the Letters keeps the
real property from being sold, transferred, or offered as security for a loan with-
out your knowledge and prevents anyone from claiming that he or she did not
know about the conservatorship when he or she dealt with the conservatee or the
conservatee’s real property. See the sample letter that follows. 

Note that the sample letter sends both a certified copy of the Letters and an
uncertified photocopy of them. That is always a good idea when sending any-
thing to be recorded. The recorder will conform the uncertified copy by placing
the recording information on it (the date and time of recording and the document
number assigned by the recorder). The copy will then be returned in the enve-
lope you have provided, often within a few days. The certified copy actually
recorded will eventually also be returned to the person identified at the top of the
document (usually your lawyer, if you have one). However, this may take sev-
eral weeks. In the meantime, the conformed copy is good proof that the docu-
ment has in fact been recorded on the date shown.
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SAMPLE LETTER TO COUNTY RECORDERS

2230 Montezuma

Napa, CA 94558

June 3, 2002

Napa County Recorder Office

1195 Third St., Room 110

Napa, CA 94559

RE: Conservatorship of the Estate of Luigi Oreste

Rossi, also known as Lou O. Rossi

Dear County Recorder:

Please record the enclosed certified copy of the

Letters of Conservatorship. I am enclosing a certified

copy and a photocopy. Kindly conform the photocopy and

return it in the self-addressed, stamped envelope

enclosed.

I am enclosing a check in the amount of $______to cover

the recording fee.

Thank you for your assistance and cooperation.

Sincerely,

Angela Mello

Conservator of the Estate

of Luigi Oreste Rossi

Enclosures: 

Certified copy of Letters of Conservatorship

Photocopy of Letters of Conservatorship

Check

Self-addressed, stamped envelope

If the conservatee
sometimes uses a
variation on his or
her name, such as
a middle initial or
maiden name, 
provide that 
information after
“also known as.”

Call the recorder’s
office to find out
the proper amount,
and fill in that 
figure here.
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D. Working with the Conservator of the Person

If someone else is conservator of the person, you should begin working with
that person as soon as possible. You will need to stay in touch with the con-
servator of the person to decide which arrangements for the conservatee’s care
are needed and are affordable.

E. Working with the Conservatee

Try to involve the conservatee in your decisions. You must treat the conserva-
tee with respect, making choices that benefit the conservatee and encourage
self-esteem. However, in the end you must make the necessary decisions. The
court will hold you, not the conservatee, responsible.

F. Developing Your Plan of Conservatorship

Chapter 6, Section 1, of this handbook explains how you can prepare a plan for
the conservatorship. Whether you are conservator of the estate, conservator of
the person, or both, the plan will help you keep track of all of your duties and
fulfill them on a regular basis. Although formal conservatorship plans are not
required in all cases in California, some courts require conservators to prepare
and file them in all cases, and all courts may require them in any given case.
Speak to your lawyer about your court’s specific requirements.  

Whether or not you are required to prepare and file a formal plan, it is
recommended that you keep at least an informal one, in the manner suggested
in Chapter 6. It is also a very good idea to review and adjust your plan peri-
odically. Periodic review and adjustment is essential because changing finan-
cial conditions or other unexpected events can affect the estate. For more
information, read Chapter 6, Section 2.

G. Keeping the Court Informed of Address Changes

If the conservatee’s residence address or telephone number changes after your
appointment, you must promptly notify the court of the change by completing
and delivering to the court, in person or by mail, a form notice of the change.
A sample of this form is included in Appendix F, at the back of this handbook.
It is Judicial Council form GC-080, called Change of Residence Notice.

Your lawyer will have, or can get, copies of the change-of-address form.
Your lawyer will prepare it and will arrange for its delivery to the court, so you
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must be sure your lawyer is informed before the conservatee’s residence address
or telephone number are changed.  

If you don’t have a lawyer, you can get copies of the form from the court,
or you can get them from the other sources described in Appendix F. Your
court may impose a time limit for you to give the information to the court. The
Superior Court of Los Angeles County, for example, requires that it be sup-
plied within 30 days of the date of the change. 

You must notify the court of any change in your address or telephone
number if you don’t have a lawyer. The court may require that you provide this
information even if you are represented by a lawyer, or it may require that you
provide current statements of your address and telephone number, and those
of the conservatee, with every account and report you file, even if the infor-
mation has not changed. The court may have a local form for this purpose. If
not, you may provide the information by letter. 

Even if it is not required, it is a good idea to advise the court of any
changes in your address and telephone number. Include the conservatorship
case name and the court’s case number in any letter you send to the court.
Address your letter to the clerk of the court, not to the judge. If you are in a
large county, address it to the probate clerk. Send it to the address of the court
where your appointment hearing was held. Send a copy of your correspon-
dence to the court investigator’s office. That office will usually be in the same
location as the court, but you should check to make sure.

2. Responsibilities of a Conservator of the Estate
The conservatee’s assets and most of his or her income are known as the conser-
vatorship estate, or just the estate. As conservator of the estate, you must protect
and manage the estate for the conservatee’s benefit. The court also may authorize
you to use estate assets for the benefit of the conservatee’s spouse or other relatives,
such as minor children.

As protector and manager of the conservatee’s assets, you must do the following:

■ Locate and take control of the assets and make sure they are adequately
protected against loss.

■ Make an inventory of the assets for the court.

Conservator of the Estate
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■ Collect all of the conservatee’s income and other money due and apply for
government benefits to which the conservatee is entitled.

■ Make a budget for the conservatee, working with the conservator of the
person, or, if there isn’t one, working with the conservatee or his or her
caregiver.

■ Pay the conservatee’s bills and expenses on time and in line with the budg-
et you have made.

■ Keep track of how a trustee or other party is managing any of the conser-
vatee’s assets in his or her control.

■ Invest the estate assets and income in safe investments that will meet the
conservatee’s needs and the court’s requirements. You should consult with
your lawyer concerning any investments of the conservatorship estate.
Some investments require prior court approval or may not be authorized
under any circumstances. 

■ Periodically account to the court and to other interested persons about
income coming into the estate, expenditures, and the remaining conser-
vatorship property.

■ Prepare a final report and accounting of the estate when the conservator-
ship ends.

3. Giving Notice of the Appointment
As you locate the conservatee’s assets (see Section 4 later in this chapter) and acquire
knowledge of the people and institutions that have a financial relationship with the
conservatee, notify them promptly about your appointment as conservator.

People and institutions that need to be notified may include

■ The conservatee’s employer, if the conservatee is working

■ Banks, savings and loans, credit unions, and other financial institutions

■ Stockbrokers

■ Companies in which the conservatee owns stock
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■ Insurance companies and agents

■ All companies and banks where the conservatee has charge accounts,
credit cards, or an ATM card

■ Government agencies, such as the Social Security Administration, from
which the conservatee receives payments

■ Retirement plans

■ The conservatee’s accountant or tax return preparer

■ Trustees, if the conservatee has trusts or is a beneficiary of someone else’s
trust; see Section 7(M) later in this chapter

■ Creditors, or people to whom the conservatee owes money

■ Debtors, or people who owe the conservatee money

■ Anyone else who sends the conservatee money: for example, the tenants
of any rental property owned by the conservatee

■ Anyone involved in a lawsuit by or against the conservatee, especially any
lawyer who is representing the conservatee in a lawsuit

■ The post office, if you want the conservatee’s mail to be forwarded to your
address

Be sure to include the new address to which such people and institutions
should send any future correspondence, bills, or payments. See the sample notice
letter that follows.

Conservator of the Estate
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53980 W. Petaluma Ave.

Fresno, CA 93711

March 9, 2002

Social Security Administration

5090 N. West Avenue

Fresno, CA 93711

RE: Conservatorship of the Estate of Barton George

Krikorian, also known as Bart Krikorian

Conservatee’s Birth Date: August 12, 1907

Conservatee’s Social Security Number: 333-22-1111

Dear Administrator:

Please be advised that I have been appointed conservator

of the estate of Barton George Krikorian. Please have

all future checks made out to me, Harold Krikorian,

Conservator of the Estate of Barton G. Krikorian, and

sent to me at the above address. 

I have enclosed a certified copy of my Letters of

Conservatorship for your records.

Sincerely yours,

Harold Krikorian

Conservator of the Estate

of Barton George Krikorian

Enclosure: Certified copy of Letters of Conservatorship

Use the address of
your local Social
Security office.

If the conservatee
sometimes uses a
variation on his or
her name, such as
a middle initial or
maiden name, 
provide that 
information after
“also known as.”

SAMPLE LETTER OF NOTICE OF APPOINTMENT
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Signing letters and other documents You’ve just seen the second of several
sample letters disclosing to others a person’s position as the conservator of an
estate. Please note in this sample how the conservator’s signature block is set
up, just below the space for the conservator’s actual signature:

Harold Krikorian
Conservator of the Estate of Barton George Krikorian

When you sign a contract as the conservator of an estate, you bind, or obli-
gate, the conservatee’s estate, not your own. The other party to the contract must
look to the conservatee’s estate, not to your property, for payment. 

If the other party to a contract didn’t know that you were acting as a con-
servator when the contract was signed, he or she will assume that you signed the
contract as an individual, with the intent to obligate your own property or credit.
If that assumption is reasonable under the circumstances, you might be held per-
sonally responsible. 

It is important to make sure that the people or organizations you deal with
when you act as conservator know that you are acting in that capacity. One way
to do that is to deliver copies of your Letters. Another way is to identify yourself
as the conservator of the estate in all letters that you send to anyone concerning
your conservatee’s financial affairs, in the way noted here. You can, of course, sim-
ply tell anyone you deal with that you are acting as a conservator. However, to
protect yourself in case of a dispute later, you should make sure there is some
written record that shows that you clearly advised the other person that you were
acting as a conservator at the time of the transaction between you.

In particular, make sure any written lease, contract, or agreement you sign
for the benefit of your conservatee identifies you throughout the document as the
conservator of his or her estate. At the very least, add the line “Conservator of the
Estate of [conservatee’s name]” just below the place where you sign the docu-
ment, even if you have to handwrite this at the time you sign.

You should also be careful not to agree to be personally responsible for, or
guarantee, any payments due under any contract you sign as conservator.
Language imposing this obligation may be buried in the fine print. If you have
any questions about a contract you are thinking of signing or are not sure of any
of its terms, you should have your lawyer review it before you sign. 

Finally, all checks you write for the benefit of the conservatee, including all
payments under any contract, should identify you as conservator of his or her
estate. You should make no payments from your own checking account or
charged to your own credit card. 
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4. Locating the Conservatee’s Assets
Find and take control of the conservatee’s income and assets. This means identify-
ing the assets the conservatee owns and the income he or she receives and is enti-
tled to receive, finding the assets and the sources of income, taking all necessary
immediate steps to protect them from loss or damage; and marshalling, or collect-
ing, them, usually by transferring them into your name as conservator. 

The information you gain from taking control of the conservatee’s assets will
help you prepare an Inventory and Appraisal. You should begin the inventory as
you go through the process of identifying and locating assets. It must be submit-
ted to the court within 90 days of your appointment (see Section 6 of this chapter
and Appendix C at the back of this handbook).

ASSETS TO LOOK FOR

➤ Cash

➤ Uncashed checks and refunds

➤ Bank accounts (checking, savings, certificates of deposit)

➤ Stocks

➤ Bonds

➤ Promissory notes and other legal claims on others, whether or not reduced
to court judgments 

➤ Partnerships

➤ Other business interests

➤ Pensions, Keogh plans, 401k plans, Individual Retirement Accounts, 
and other retirement plans

➤ Life insurance policies

➤ Real estate

➤ Furniture

➤ Antiques
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➤ Artwork

➤ Jewelry

➤ Valuable dogs or other pets

➤ Valuable collections

➤ Vehicles

INCOME TO LOOK FOR

➤ Government benefits such as social security, SSI, veterans’, disability, or
welfare

➤ Insurance benefits

➤ Wages; severance pay; or disability, vacation, or sick leave owed to the
conservatee

➤ Pensions

➤ Retirement plan payments or withdrawals

➤ Settlements from divorce, injury, or other lawsuits

➤ Payment of debts owed to the conservatee

➤ Money from trusts

➤ Rental income

➤ Annuities

➤ Reparations from foreign countries

A. Assets That Aren’t Part of the Conservatorship Estate

Certain assets or income of the conservatee are not part of the conservatorship
estate. You can’t take control of them. You are also not responsible for them
and do not have to account to the court for them.
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Current salary or wages If the conservatee is working, the salary or pay
from that work is the conservatee’s to use as if the conservatorship did not
exist. The conservator neither collects nor accounts to the court for the con-
servatee’s current wages.

Assets in a living trust If the conservatee has created a revocable living
trust, the assets held by the trustee of that trust will be handled as provided
in the trust documents and not as part of the conservatorship.

Community property of a married conservatee If the conservatee is mar-
ried and his or her wife or husband has legal capacity, the capable spouse has
the exclusive right to manage and control the couple’s community property.
That property is not part of the conservatorship estate unless the capable
spouse consents in a writing filed with the court in the conservatorship that
some or all of it is to be included. 

However, the capable spouse has a legal duty to support the conservatee
spouse. If the capable spouse is managing some or all of the couple’s commu-
nity property outside the conservatorship, this duty may be enforced against
that property in the conservatorship proceeding rather than in a marital sup-
port proceeding under family law. In addition, the court in the conservator-
ship may order the capable spouse to apply community property that he or
she is managing to the support of the conservatee, at the request of the con-
servator, the conservatee, a relative or friend of the conservatee, or any other
interested person. 

If the capable spouse has separate property, he or she may still have a duty
to support the conservatee spouse from that property. However, that obligation
must be enforced by a family law department of the superior court, not the pro-
bate court. If you have any questions concerning a capable spouse’s separate
property, you (and possibly your lawyer in the conservatorship proceeding)
should talk to a lawyer experienced in family law. 

If you are married to your conservatee, you should consult closely with
your lawyer about the character (community or separate) of your property,
about which portions of your community property you should manage
inside or outside the conservatorship, and about the support you provide
the conservatee from that property or from your separate property. 

Even if you are not the spouse of your married conservatee, you should
consult frequently with your lawyer about the questions mentioned in this
section, particularly questions about the character of the property held by the
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conservatee or his or her spouse and questions concerning support from the
conservatee’s community property or from the spouse’s separate property. 

If both spouses have conservators of their estates, one-half of the com-
munity property of the couple is included in each conservatorship estate and
is managed by the conservator of that estate, unless the two conservators agree
otherwise and the court in either conservatorship proceeding has approved
the agreement. If your conservatee’s spouse also has a conservator, you should
cooperate and work as closely together as you can.

B. How to Find the Conservatee’s Assets

Look through the conservatee’s accumulated mail. Make sure to contact all
senders of mail to ensure that new mail is sent directly to you, and check all
mail that is forwarded or sent directly to you.

Carefully look through the conservatee’s home for cash, ownership papers,
financial records, recent mail, income tax returns, deeds, insurance policies, and
other valuables. Look in the conservatee’s safe deposit box; see Section 5(B) later
in this chapter. 

The best sources of information are the conservatee and his or her close
friends, relatives, business associates, and accountant or lawyer. If the conserva-
tee is confused or forgetful, double-check everything he or she tells you.

If you believe someone else has some of the conservatee’s assets or records
that you should have, but that person won’t cooperate with you, consult your
lawyer to find out about court procedures that can help you. 

C. Assets Owned by the Conservatee and Others

The community property of a married conservatee doesn’t become part of the con-
servatorship estate unless both spouses are conservatees or the spouse who isn’t in
conservatorship agrees in writing that all or part of the community property may
go into the conservatorship estate; see Section 4(A) earlier in this chapter.

Real estate, bank accounts, and other property owned with others create special
problems. Co-owners should be contacted immediately to figure out how much of
the property belongs to the conservatee and how much belongs to the co-owners.

Co-ownership is a complicated legal area. Whenever you change the owner
of an asset from the conservatee to the conservatorship estate, the rights of 
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co-owners are affected. The consequences may happen after the conservatee’s
death or while the conservatee is alive. Consult your lawyer about property
owned with others. 

5. Taking Control of the Conservatee’s Assets
You must take control of the conservatee’s assets and transfer them into the con-
servatorship estate.

A. Bank Accounts

Open a checking account right away in this name:

Conservatorship of [conservatee’s name], [your name], 
Conservator of the Estate

It is important to use this name. Use the conservatee’s social security num-
ber, not your own, to open this account. Instruct the bank to send all statements
and canceled checks directly to you.

Consider also opening a savings or money-market account in the same way.
Money not needed for current ongoing expenses should be deposited in an
interest-bearing savings or money-market account.

Asking financial institutions for information Send a letter, along with a cer-
tified copy of your Letters, to all banks, savings and loans, and other financial
institutions where you think the conservatee had accounts on the date you were
appointed. Ask what accounts, if any, the conservatee has there and how the
conservatee’s name appears on them. Also ask the bank to give you the current
balance of each account and the balance on the date you were appointed. If you
don’t have the conservatee’s original statement for each account for the period
that includes the date of your appointment, ask for a copy of that statement.

The bank will have to send information on a required Judicial Council form
directly to the court concerning these accounts when you change any of them to
show the conservatorship, or when you close any of them and replace them with
new accounts in the name of the conservatorship. Although the bank is not
required to send you a copy of this form, it is a good idea to ask it to do so. The
copy may be useful when you prepare your first accounting with the court. See the
discussion following the sample letter, and Section 8 of this chapter, which follow.
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6 Puente Terrace

La Jolla, CA 92037

July 5, 2002

Operations Officer

Hometown Federal Bank

900 Washington Boulevard

Los Angeles, CA 90053

RE: Conservatorship of the Estate of Rose Gertrude

Weinstein, also known as Rose Gradsky

Bank account number 120-03255

Social security number 333-33-3333

Dear Operations Officer:

I have been appointed conservator of the estate of Rose

G. Weinstein. Enclosed is a certified copy of my Letters

of Conservatorship.

Please confirm that Mrs. Weinstein holds the account iden-

tified above. Please also advise me of the rate of inter-

est, if any, paid on this account and the balances in the

account as of May 7, 2002 (the date I was appointed con-

servator), and as of the date of this letter.

I revoke any signature authorization and any power of

attorney applicable to this account, to the fullest extent

allowed by law. Please advise me immediately if there is a

durable power of attorney applicable to this account.

Please provide me with the information and forms I need

to transfer the money in the above-identified account to

a checking account in my name as conservator of Mrs.

Weinstein’s estate. Please contact me immediately for

additional instructions if the opening balance of the new

account would exceed $100,000.

I understand that all accounts in FDIC institutions may

be withdrawn before they mature with no early withdrawal

penalty if a court has ruled that the account holder is

no longer capable of managing her own financial affairs,

and if the account was issued before the court’s decision

and not extended or renewed after that date. If these

regulations do not apply to the above-identified account,

please let me know.

SAMPLE LETTER SEEKING ACCOUNT INFORMATION

If the conservatee
sometimes uses a
variation on his or
her name, such as
a middle initial or
maiden name, 
provide that 
information after
“also known as.”
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Page 2

I also understand that you are required to complete and

file a form directly with the court identified in the

enclosed Letters when the above-identified account is

transferred to me as conservator. I ask that you send a

copy of the completed form to me when you send the

original to the court. 

I also ask that you provide me with a copy of your

account statement for the above-identified account for

the period that includes May 7, 2002. I have been

unable to find any of Mrs. Weinstein’s original state-

ments for this account.

I have found an unidentified safe deposit key in Mrs.

Weinstein’s home. Can you advise whether she had a safe

deposit box in your institution? If so, I will be

pleased to meet with you to see if this key fits a box

in your bank, to enter the box, and to inventory its

contents. I would like to be present when that is done.

If Mrs. Weinstein has a box at your institution but the

key does not fit, I would also like to be present when

the box is drilled. 

Last, can you advise me as to whether Mrs. Weinstein

has any accounts in any branch of your institution in

addition to the account identified above? If so, can

you also provide me with the same information concern-

ing each account as requested above, plus the branch

name and address where each account is located?

I am enclosing this information and a self-addressed,

stamped envelope for your use in returning these docu-

ments to me. If there is a charge for this service,

please let me know.

Thank you for your prompt assistance in this matter.

Yours truly,

Martin S. Weinstein

Conservator of the Estate

of Rose Gertrude Weinstein

Enclosure: Certified copy of Letters of Conservatorship

If you haven’t
found the conser-
vatee’s original
statement for the
account for the
period that
includes the date
of your appoint-
ment, add the fol-
lowing paragraph.
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Revocation of powers of attorney concerning bank accounts Some bank
or savings and loan accounts create rights in a person other than the owner of
the account to withdraw from the account, by language on the signature card
for the account that creates a power of attorney. Depending on the language
used on the card, the power of attorney is either durable or nondurable. 

A nondurable power of attorney is not effective once the principal (the
person who created the power and for whom the attorney in fact acts under
it) loses legal capacity. The appointment of a conservator of the estate for a
principal establishes the principal’s incapacity. But a nondurable power of
attorney over a bank account remains effective if the bank relies on the power
before it has been given written notice of the principal’s incapacity. 

The Letters of Conservatorship mentioned in the sample letter would give
sufficient written notice to the bank of the principal’s incapacity. The suggested
language in the sample letter revoking all powers of attorney is not necessary
to end the effectiveness of a nondurable power if the bank acts correctly. The
language is intended to emphasize to the bank that it should act correctly, by
preventing any attorney in fact appointed under a nondurable power from con-
tinuing to act on the conservatee’s accounts at that bank.

A durable power of attorney remains effective upon the principal’s inca-
pacity. A conservator of the estate can revoke a durable power of attorney cre-
ated by the conservatee only with prior authority of the court.

The suggested language in the sample letter would revoke only nondurable
powers because the court has not given authority to revoke durable powers. If
the court had granted this authority, the letter to the bank would mention that
fact and would enclose a copy of the court’s order. However, the bank will have
the signature cards for its accounts and should be willing to respond to the
request in the letter by advising the conservator whether any durable powers of
attorney have been created affecting accounts at that bank.

Changing the name of the owner of existing bank accounts and time
deposits You should change the ownership of bank accounts and time
deposits that you discover in the conservatee’s name to this name:

Conservatorship of [conservatee’s name], [your name], 
Conservator of the Estate

It is important to use this name. Make this change as soon as possible.

Some banks will waive penalties for early withdrawal of time deposits to
establish conservatorship accounts. If the institution won’t waive the penalty, wait
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until the deposit matures to withdraw funds or close the account. Change the
name of the account’s owner to the conservatorship, unless doing so would cause
the account to lose interest. In any event, notify the bank of your appointment.

Each financial institution must advise the court that ownership of an
existing account has been changed to show a conservatorship, or that a new
account has been opened showing a conservatorship, and must provide other
required information. This is done on a required Judicial Council form called
Notice of Opening or Changing a Guardianship or Conservatorship Account or
Safety Deposit Box, form GC-051. A blank copy of this form is included in
Appendix F at the back of this handbook. The bank should have its own sup-
ply of these forms and is responsible for preparing and filing them directly
with the court. It is a good idea to ask the bank to send you a copy of the com-
pleted form when it sends the original to the court, although the law does not
require the bank to do so.

Conservatee’s personal checking account Some conservatees are capable
of paying for everyday expenses such as utilities, food, rent, clothing, or other
incidental expenses. If so, the judge may have approved an allowance for the
conservatee. If the conservatee can manage a small checking account, you may
want to keep one account open in the conservatee’s name, into which you
deposit the allowance payments. Have the bank send you all the statements
and canceled checks on this account, so that you can see how the conservatee
is spending the money and so that you can control the amount in the account.
You must show approved allowance payments to the conservatee in your
accounting, but you do not have to show the court what the conservatee did
with the allowance payments.

Accounts the conservatee owns with someone else If you discover that
any of the conservatee’s accounts are owned with someone else—for example,
as a joint tenant—do not remove funds from the account or remove the other
person’s name without checking with your lawyer. In the meantime, let
the bank know you have been appointed conservator and ask that no with-
drawals be permitted from the account without your consent. 

If the bank won’t cooperate, contact your lawyer immediately.       You may
need a court order to freeze the account while a judge decides the rights of the
other person whose name is on the account. 

If you withdraw funds, or if you remove the other person’s name, you may
be affecting the conservatee’s intended estate plan. Some or all of the money
remaining in such accounts is supposed to go to the other person named on
the account if the conservatee dies first. You may also be affecting the other
person’s rights during the conservatee’s lifetime, which will be especially
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important if some of the money in the joint account originally belonged to the
other person named on the account. 

Accounts the conservatee owns with a designated beneficiary If you dis-
cover that any of the conservatee’s accounts have a beneficiary, or payee,
named on the account, for example, a Totten trust account or a Pay on Death
(POD) account, be sure to keep the beneficiary or payee designation when you
change the account name to the conservatorship and to you as conservator.
Otherwise, you may be seriously affecting the conservatee’s estate plan. The
money remaining in such accounts is supposed to go to the named beneficiary
or payee when the conservatee dies. You should also be reluctant to withdraw
money from these accounts without first talking to your lawyer, because if you
withdraw money from one account and not from another, and each account has
a different named beneficiary or payee, you will be affecting the conservatee’s
estate plan. Often a court order is needed to solve this problem.

Where to deposit money You may deposit conservatorship funds in any
California bank or any insured savings and loan or credit union. Don’t put
more money in any one institution than its Federal Deposit Insurance
Corporation (FDIC) insurance limit (currently $100,000).

Checkbook records Put all income in the conservatorship checking
account and use it to pay expenses. Avoid making out checks to “Cash,” except
for petty cash or for a court-authorized allowance paid directly to the conser-
vatee. Section 7(C) later in this chapter explains how to use checkbook
records to prepare your reports to the court.

Keeping the conservatee’s money separate Mixing the conservatee’s money
with your own can get you into serious trouble. For example, never deposit into
your own bank account a check that is made out to the conservatee, even
though it may seem convenient at the time. A judge may remove you as conser-
vator and make you pay for any losses out of your own pocket if you can’t
account for all of the conservatee’s money. It’s even a good idea to set up the con-
servatorship bank accounts at a different bank than your own so even an unin-
tended or accidental deposit into the wrong account is unlikely.

CAUTION None of the conservatee’s money should ever go into your per-
sonal accounts, and none of your own money should ever go into any of the
conservatee’s accounts or into any account in your name as conservator.

L

L

1133



100

CHAPTER  5

B. Safe Deposit Boxes

Banks will make you show a certified copy of your Letters before you may
open the conservatee’s safe deposit box to review the contents. When you first
open the box, be sure to ask a bank employee to watch you and to sign a list
of what you find there.

If you close the box or change title to it to show the name of the conserva-
torship, the bank must complete and file with the court the same form required
for changes in bank accounts, Judicial Council form GC-051. This form requires
the bank to describe the contents of the box. You should ask for a copy of the
completed form the bank sends to the court.

If you can’t find a safe deposit box key, the bank may have to arrange for a
locksmith to come to the bank to drill the lock on the box so it may be opened
to allow the bank to identify its contents for the court form or to inventory and
deliver those contents to you. You should try to be present when that is done. 

The bank will hire a locksmith to come to the bank to perform that service
and will bill you for its cost. The bill may be paid from the conservatee’s assets.
However, you should write a check for this cost rather than permit the bank to
withdraw the money from a conservatorship account opened at the bank. This
will ensure that your record of expenditures is accurate and complete.

If the conservatee rented the box with someone else If the conservatee’s
safe deposit box is rented with someone else, ask that person to come with you
when the box is opened. Separate the items in the box so that it contains only
the conservatee’s belongings. If there is a question or disagreement about who
owns a particular item, leave it in the box and check with your lawyer. 

If you are going to keep the box for storing conservatorship property, you
should change the name on the box, as you did with the bank accounts (see
Section A earlier in this chapter), to this name:

Conservatorship of [conservatee’s name], [your name], 
Conservator of the Estate

You should be the only one to have a key to the box. Not even the conser-
vatee should have a key. 

If the conservatee doesn’t have a box If the conservatee doesn’t already
have a safe deposit box, think about renting one. If you rent a box in the name
of the conservatorship, the bank must notify the court that you have done so
and must tell the court what went into the box on the day it was rented.
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Never store the conservatee’s assets in your own safe deposit box.

What to keep in the box A safe deposit box is useful for keeping small but
valuable objects, such as precious jewelry, stamp collections, and coin collec-
tions. If you are unsure about whether it is more important for the conservatee
to have such an item rather than to have it stored in a safe deposit box, consult
your lawyer. Remember that you may have to pay out of your own pocket for
any loss of valuables.

Important papers should also be kept in the box.

PAPERS TO KEEP IN A SAFE DEPOSIT BOX

➤ The conservatee’s will or other estate planning documents

➤ Stock certificates

➤ Bonds

➤ Real estate deeds

➤ Vehicle or vessel registration documents

➤ Promissory notes

➤ Insurance policies

➤ Birth, marriage, and death certificates

➤ The conservatee’s passport

➤ Photographs of the conservatee’s valuable personal belongings

➤ Any other papers that would be hard or impossible to replace

C. Stocks and Bonds

Although the conservatee’s stocks and bonds usually will be in a safe deposit
box or with a broker, it is not uncommon to find certificates in the conserva-
tee’s home, so you should carefully look for them. You may also learn of stocks
and bonds from brokers’ statements, income tax returns, Internal Revenue
Service (IRS) 1099 forms, and dividend checks. 
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Lost certificates If you find dividends reported on an income tax return,
but you can’t find a stock or bond certificate, write to the company and ask
for a replacement certificate. Be sure to tell the company to send future divi-
dends to you.

Dividend reinvestments If the conservatee owns the stock of a company
that has a dividend reinvestment program, a plan under which cash dividends
are not distributed but are instead used to buy more shares of the company’s
stock, immediately ask the company to give you a statement of the current
number of shares owned by the conservatee. You may want to discontinue
the reinvestment program because it is hard to keep track of reinvested divi-
dends for your account to the court. Check with your lawyer if you’re not
sure what to do. 

Changing ownership Have the stocks or bonds reissued to this name:

Conservatorship of [conservatee’s name], [your name], 
Conservator of the Estate

Use the conservatee’s social security number on IRS Form W-9. See the sam-
ple letter that follows.

If any of the conservatee’s stocks or bonds are held in a brokerage account
by a stockbroker, you can change the record ownership of the brokerage account
in the same way that you change ownership of bank accounts. The broker must
complete and file Judicial Council form GC-050, Notice of Taking Possession or
Control of an Asset of Minor or Conservatee, when you have changed the title to
any brokerage account to show the conservatorship, or when you open a new
account showing the conservatorship. A blank copy of this form is included in
Appendix F at the back of this handbook. As with the similar form used by
banks, it is a good idea to ask the broker to provide you with a copy of the com-
pleted form when the original is sent to the court.

If the conservatee owns a number of stocks or bonds that are publicly
traded, you will find them easier to deal with by opening a brokerage account
in your name as conservator and placing the conservatee’s shares into the
account. The broker will handle all aspects of the transfer procedure, the share
certificates will be safe, the broker will receive cash dividends or bond interest
and will either send them to you or place them into a money-market account
attached to the brokerage account, and you will receive periodic statements
showing the current value of the shares and all dividend activity. If you later sell
any of the shares, the broker will handle all aspects of the transfer procedure. 
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P. O. Box 4392

Yreka, CA 96067

November 18, 2002

Retrodate Technology

44 Sea Lake Way

Mountain View, CA 94040

Attn: Stock Transfer Department

RE: Conservatorship of the Estate of Mary Jane Orr,

also known as M. J. Orr

Shares of Stock in Retrodate Technology, 

Certificate Number 210008070940

Dear Transfer Agent:

Enclosed please find a certified copy of Letters of

Conservatorship that verify that I have been appointed

conservator of the estate of Mary Jane Orr.

Ms. Orr apparently owned the stock certificate identi-

fied above. Please advise me of the number of shares

she now owns and your requirements for transferring

this stock to the conservatorship estate. Please for-

ward all forms that must be completed. Please also send

all future dividends to me.

Thank you for your assistance.

Sincerely,

Elaine MacArthur

Conservator of the Estate

of Mary Jane Orr

Enclosure: Certified copy of Letters of Conservatorship

SAMPLE LETTER FOR STOCKS AND BONDS

If the conservatee
sometimes uses a
variation on his or
her name, such as
a middle initial or
maiden name, 
provide that 
information after
“also known as.”
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If, however, you discover that any of the conservatee’s stocks, bonds, or
mutual funds are owned with someone else or have another person named as
beneficiary, be careful when changing ownership. Do not remove the co-
owner or beneficiary without first checking with your lawyer. You should also
check with your lawyer before selling these stocks or bonds or withdrawing
from these mutual funds. You could be affecting the conservatee’s estate plan
or affecting the rights of the co-owner or beneficiary. For more information,
see the discussion in Section 5(A) earlier in this chapter about bank accounts
owned with someone else or having a designated beneficiary. 

D. Real Estate

Real estate, including the conservatee’s home, vacation homes, rental property,
undeveloped land, and deeds of trust, should be left in the conservatee’s name.
Record a certified copy of your Letters with the county recorder in each
California county where you think the conservatee owns real estate. See the sam-
ple letter to county recorders in Section 1(C) earlier in this chapter. Recording
the Letters should prevent the conservatee from selling the real estate or giving
it away to someone who doesn’t know about the conservatorship. It also should
stop any loans the conservatee, or anyone else improperly influencing or con-
trolling the conservatee, tries to get using the property as collateral.

If the conservatee’s property has a building on it, make sure the insurance is
current. You should consider removing unsafe structures that may be a source of
legal liability.

E. Cars and Other Vehicles

Get the ownership certificates (“pink slips”) of all the conservatee’s cars and
other vehicles such as boats, motorcycles, campers, and planes.

Transfer ownership to this name:

Conservatorship of [conservatee’s name], [your name], 
Conservator of the Estate

Keep vehicles safely stored and control their use. No one should use the
conservatee’s car or other vehicle except for the conservatee’s benefit, and only
if it is adequately insured and the insurance covers all drivers. Even if vehicles
are stored and not used, remember to keep them insured. Renew the registra-
tion for any vehicle that is driven.
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Vehicles, especially cars, lose value over time, so consider selling any vehicle
that will not be used in the foreseeable future.

F. Debts Owed to the Conservatee and Missing Assets

Try to collect debts owed to the conservatee and try to get back assets that
were taken from the conservatee wrongfully. If you are faced with either of
these situations, speak with your lawyer to find out what can be done. 

G. Charge Accounts

Try to eliminate ways the conservatee could get into debt. For this reason, it is
generally not advisable for any conservatee to have a credit card or an ATM  card. 

In rare situations, you may want to leave a charge account open for the con-
servatee’s use. If so, put dollar limits on the use of the account and exercise care-
ful control over it. 

Cancel credit cards and ATM machine cards that are open in the conserva-
tee’s name. Collect and destroy all of these cards except those, if any, that you
decide the conservatee can keep and use. See the sample letter that follows.

6. Inventorying and Appraising the Estate
As you locate the conservatee’s property, make a list describing each item in detail.
Use this list to help you prepare your Inventory and Appraisal.

See Appendix C at the back of this handbook for a sample Inventory and
Appraisal. It is prepared on Judicial Council forms GC-040 and GC-041.
Blank copies of these forms are also included in Appendix F.

The Inventory and Appraisal lists all of the assets owned by the conservatee
on the date you were appointed and states their value on that date. The conserva-
tor lists the value of cash items such as bank accounts. The probate referee
appraises all other items according to their fair market value. See Chapter 7,
Section 1(C), for more information about the probate referee.
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SAMPLE LETTER FOR CREDIT CARDS

599 Tyler Avenue

Los Angeles, CA 90004

October 1, 2002

National Express Card Company

P. O. Box 8823

Wilmington, DE 19805

RE: Conservatorship of the Estate of Kazuo Carl 

Nishikawa, also known as Kaz Nishikawa

Account No. 98-505-70-113

Dear National Express Card:

Please be advised that a conservatorship has been

granted for the estate of Kazuo Carl Nishikawa.

Enclosed please find a certified copy of Letters

appointing me conservator of the estate. Please immedi-

ately cancel this account and do not allow further

charges to be made to it.

I have located and cut in half the credit cards for

this account. The pieces are enclosed.

Please contact me if you have any questions.

Sincerely yours,

Suzanne Nishikawa

Conservator of the Estate

of Kazuo Carl Nishikawa

Enclosures:

Certified copy of Letters of Conservatorship

Credit cards

If the conservatee
sometimes uses a
variation on his or
her name, such as
a middle initial or
maiden name, 
provide that 
information after
“also known as.”
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A. When to File

The Inventory and Appraisal must be filed with the court within 90 days after
your appointment. To avoid being late, start the inventory well before the fil-
ing date so that the probate referee will have enough time to appraise the non-
cash assets, complete the Inventory and Appraisal, and return it to you or to
your lawyer for filing with the court.

Preparing an Inventory and Appraisal may not be a one-time obligation. Any
time you discover assets owned by the conservatee when you were appointed but
that you didn’t know about until later, or you receive assets payable to the con-
servatee after your appointment (other than assets you obtain as a result of your
own actions to invest and manage the estate, such as when you buy stocks or
mutual funds with conservatorship funds), you must prepare and file a
Supplemental Inventory and Appraisal describing these assets, in the same way
you did the original Inventory and Appraisal, including appraisal by a probate
referee if required. Assets shown in a Supplemental Inventory and Appraisal are
valued as of the date you discovered or received them.

If you have collected assets and have prepared an Inventory and Appraisal,
but you are close to the 90-day deadline because the referee is having difficulty
completing the appraisal of some of the assets, you could prepare one or more
Partial Inventories and Appraisals listing all of the cash assets and any other assets
the referee can appraise in time to meet the deadline, to be followed later by a
Final Inventory and Appraisal that includes the other assets. All of the partial
inventories and the final inventory together must contain all of the conservator-
ship estate assets valued as of the date of your appointment.

If you sell estate real property more than one year after the date you were
appointed conservator, you must obtain a probate referee’s current appraisal of
the property. This is called a Reappraisal for Sale, and is prepared on the same
form and in the same manner as the initial inventory, except that the actual date
of the reappraisal is identified on the form.

B. Why the Inventory and Appraisal Is Required

Preparing the Inventory and Appraisal is an important task. The Inventory and
Appraisal has several purposes:

■ To help you and the judge estimate how much income may be available
over the course of the conservatorship to cover the cost of meeting the
conservatee’s needs
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■ To let the judge and other interested people know how much the con-
servatorship estate is worth

■ To provide a list of the property for which you are accountable

■ To help the judge determine the amount of your bond

C. Establishing the Value of Personal Belongings

It may be hard to establish the value of some personal belongings. With your
inventory, give the probate referee your own informal opinion of how much
items such as jewelry, coins, antiques, and artwork are worth. If you believe
that these items have unusual value that isn’t obvious—as with paintings or
sculptures, for example—consider hiring a professional appraiser to value
them. Send a copy of the appraiser’s opinion to the probate referee with your
inventory.

D. Challenging the Probate Referee’s Appraisal

The more detail you give the probate referee, the more likely it will be that the
appraisal is correct. In your inventory, or in correspondence to the probate ref-
eree accompanying it, alert the referee to any facts about the conservatee’s
assets that may reduce their value. For example, let the referee know if the roof
on the conservatee’s home needs repair.

No matter how much information you provide, the referee’s appraisal may
not meet your expectations. You have the right to question the appraisal, and, if
your concerns aren’t resolved, you may file a petition in the conservatorship pro-
ceeding asking the judge to resolve the dispute. 

7. Managing and Protecting the Estate
You will need a judge’s approval before you do certain things. If you are not sure
whether you need court approval, check with your lawyer.      If you act without
a judge’s permission and a loss results, you may have to pay for the loss out of your
own pocket.
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A. Storing and Protecting Assets

Store valuable furs, antiques, artwork, and excess furniture in an insured ware-
house if the conservatee has no immediate need for them. For insurance pur-
poses, take photographs of the conservatee’s valuable personal belongings and
household items and keep the photographs in the conservatorship safe deposit
box. The conservatorship estate may pay the costs of storage and insurance. 

WAYS TO PROTECT THE CONSERVATEE’S VALUABLE POSSESSIONS

➤ Remove valuables such as silver, art, jewelry, and furs from the house
unless the conservatee wants to keep them at home.

➤ If the conservatee wants to wear jewelry, substitute less expensive jewelry.
For example, if the conservatee wants to wear expensive pearls on a regu-
lar basis, substitute costume jewelry.

➤ If the conservatee insists on wearing valuable jewelry, alert the conserva-
tee’s relatives, friends, and lawyer that you are allowing the conservatee to
wear his or her jewelry.

➤ Take an inventory of all valuables that remain in the home and photograph
them. Keep this information in the conservatorship safe deposit box. Let
everyone who comes into the house know that an inventory has been taken.

➤ Go through the house annually to check the inventory.

➤ Put locks on valuables when you can—for example, on china closets or
closets in which valuables such as silver or jewelry are stored.

➤ Insure valuables; these can be added to homeowners’ or tenants’ policies.
List and describe these items individually. Consider taking this step no
matter who is in possession of these items.

➤ Engrave identification numbers on the television and on stereo equip-
ment. You might use the conservatee’s social security number. Be sure to
let everyone know that these items are marked.

➤ If you hire an aide directly or through an agency, be sure to check references.

➤ If you hire an aide through an agency, make sure the agency screens,
bonds, and insures its employees.
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B. Preparing a Budget

In preparing the budget, your primary concern is to arrange for care and com-
fort that the conservatee can afford. Plan the budget with the conservator of
the person and, if possible, with the conservatee. The budget should include
estimates of expenses and income from all sources and take into consideration
free or low-cost services available from community agencies.

The budget will be an important part of your overall plan for the conserva-
torship. See Chapter 6 for information about your plan.

C. Setting Up and Keeping Good Records

If you have access to a computer, the best way to keep records of the conser-
vatorship checking account and other estate investments is with a personal-
finance computer program such as Quicken®. The program will help you track
all of the information you need about income and disbursements. It can be tai-
lored to fit your exact requirements. For example, if you want to keep track of
expenditures by category, you can easily set up the program to do that. You
can keep track of income receipts associated with the properties that generated
them, such as stock dividends from each company and rental income from
each parcel of real property or from each rental unit of a single property. You
can also buy checks that the program will print as needed. This feature is par-
ticularly helpful because the program requires you to enter information about
each expenditure into your records when you write each check. You should
also be able to use the program to prepare at least some of the schedules to be
attached to your accounting. See Section 8 later in this chapter and Appendix
D, a sample account and report. Be sure to save copies of your estate records
on separate floppy or Zip® disks, not just on the computer’s hard drive. 

If you don’t have a computer, the check register for the conservatorship
checking account is your indispensable tool for keeping track of income and
expenditures. The large type of register, called an executive or deskmaster regis-
ter, is the best. It allows plenty of room for complete and detailed entries, partic-
ularly of deposits. The check register sample that follows was taken from a
deskmaster register.

This type of register is offered with the desktop type of checkbook, which
has three or more checks on each page. It’s less convenient to carry around than
a pocket or purse checkbook, but you will be glad you chose the desktop model
when you or your lawyer prepare your accounting for the court. 
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For the check register to give you the most help when your accounting is
prepared, it must be a complete record of all estate cash receipts and disburse-
ments. You should deposit all income into the conservatorship checking account
first, even if you immediately write a check for the entire deposit to one of the
other accounts, such as a savings or money market account. Clearly identify the
source of each deposit in the check register. You should also make all expenditures
by check from the checking account, for the same reason. The important thing is
to try to keep a complete record in one place of all receipts and expenditures of
the conservatee’s money.

If you can, arrange with the bank where the conservatorship checking and
savings accounts are held to pay savings account interest into the checking
account. Check the account statements frequently and add the amount of inter-
est paid in from the savings account as a deposit in the checkbook register. 

Cash Courts do not approve cash expenditures by conservators that do not
show how the money was spent. For generic items such as groceries, write a
check rather than spend cash. When you must use cash, keep a detailed
receipt of each cash expenditure in case a judge or someone interested in the
estate questions you about it later. 

You can buy petty cash receipts in tear-off pads in any office supply store.
Keep a pad of these with you at all times, fill one out for each cash expenditure,
and attach the store’s invoice or cash register receipt to it. Fully describe what was
bought on each receipt if the store’s invoice or cash register receipt doesn’t say. 

Keep only small amounts of cash on hand as needed for small day-to-day
expenses, and keep it separate from your own cash. You may set up a petty cash
system with a fairly low ceiling, say, $50. Save the receipts for cash expenditures
for a month, or for some other, shorter period, or until the total of the receipts
approaches the ceiling. Replenish the petty cash fund by a check payable to “Cash”
for the total amount of your receipts, so the total fund is restored to the ceiling
amount. You should make a notation on the check and in the check register that
the check is for replenishment of petty cash. Your accounting would show the
actual expenditures of cash shown on the receipts, not the replenishment checks. 

If you can afford it, it’s better to pay all cash sums from your own pocket and
then to reimburse yourself by check from the estate. You must still keep the
detailed records described above. When you list the check in the schedule of dis-
bursements, or payments, in your accounting, you should show yourself as the
payee, describe the check as a reimbursement, and list the expenditures for which
the check is reimbursement. See examples of reimbursement checks to the con-
servator and to the lawyer for the conservator in Schedule C of the sample
account and report in Appendix D, at the back of this handbook.
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If you believe that your conservatee can handle small amounts of cash for
personal expenses, you can ask the court for permission to pay a monthly
allowance directly to him or her. You may then write a check for cash in the
allowance amount each month, give the cash to the conservatee, and enter the
check in your records as an allowance payment. You will then be excused from
accounting further for this sum. You should try to find out how the conservatee
spends the money, however, in case you need to make adjustments later, and you
should keep the allowance amount modest. Don’t give the conservatee cash
unless you have received court permission to pay an allowance.

Income Record all income paid to the conservatee, including the date it was
received, the amount, and its source. If it isn’t too hard to do, photocopy every
incoming check.

Expenditures For every check you write on the conservatorship account,
write down the date, to whom it was paid, and what it was for. Keep receipts
for all purchases in chronological order, and write the check number and the
date paid on each receipt.

Your record of income and expenditures should look like this:

PLEASE BE SURE TO DEDUCT ANY PER CHECK CHARGES OR SERVICE CHARGES THAT MAY APPLY TO YOUR ACCOUNT

(-) (-) (+)
CHECK CHECKS ISSUED TO AMOUNT OF CK AMOUNT OF

NO. DATE OR DESCRIPTION OF DEPOSIT CHECK  FEE DEPOSIT

- 4/1 Social Security (April) 540 00 769 73

401 4/2 Pacific Bell for 3/02 26 00     743 73 

Hamilton Federal Bank      85 90 829 63  
- 4/3 Interest (1st Quarter)

Ben Casey, MD (3/15)  53 00     776 63  
402 4/3 Office Visit - earache

Rental Income 
- 4/5 110 Church Street #A (Mar.) 995 00 1,771 63 

Rental Income
- 4/5 110 Church Street #B (Mar.) 875 00 2,646 63 

Millard Fillmore Savings
403 4/7 Mortgage Payment (4/02) 850 00     1,796 63 

ABC Mfg. Co.
- 4/8 Pension (Feb.)     320 00 2,116 63

Clerk of Superior Court
404 4/9 - Certified Letters 4 00     2,112 63 

Cash to housekeeper for  
405 4/10 misc. personal ex. (3/02) 20 00     2,092 63 

Medicare Reimbursement  
- 4/11 for Ben Casey, MD (2/5 visit) 41 00 2,113 63

BALANCE

229 73✔
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The importance of keeping complete records If you follow the record-
keeping tips in this handbook, it will be easier for you and your lawyer to pre-
pare reports required by the court. The importance of keeping complete records
can’t be overstated. Conservators often regret not setting up an adequate
record-keeping system from the start, because trying to piece together the
information later from memory and old bank statements is difficult and time
consuming, and it may be expensive as well. The court has the authority to
make you pay for this added expense out of your own pocket.

Transactions involving key assets You may be asked by a judge to explain
transactions that involve key estate assets. Be prepared by keeping accurate records
and keeping all documents related to transactions involving the following:

■ Stock or bonds owned by the conservatee

Transactions involving stocks and bonds Keep track of all cash divi-
dends or bond interest, stock dividends, and stock splits and make sure
that you make note of any automatic cash dividend reinvestments. These
transactions often don’t show up in your check register and therefore are
easy to overlook.

If the estate includes stock of a number of publicly traded companies, or
a large number of shares of one or two public companies, you should
consider opening a stock brokerage account in your name as conservator
and depositing the stock into the account. The broker’s regular account
statements will help you when you prepare your account and report.

■ Rentals of property owned by the conservatee

■ Sales of the conservatee’s real estate and personal property

■ Insurance claims that have been paid

■ Debt repayments—write down the interest rate and list the security for
the debt

D. Monitoring the Conservatee’s Actions

As conservator, you are responsible for knowing what your conservatee is
doing or wants to do about financial or property matters, and whether anyone
is trying to influence or pressure him or her. If you think that the conservatee

Conservator of the Estate
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is doing things that might damage him or her financially, or that you might
have to fix later, check with your lawyer right away.      You are the person who
is ultimately responsible for the conservatee’s finances.

E. Monitoring the Conservatee’s Assets That Are
Controlled by Others

Sometimes some of the conservatee’s property may be controlled by another
person or institution—for example, a husband, wife, or trustee. As conservator,
you must know how this property is being invested and used for the conser-
vatee. If you have questions or concerns, ask this other person or institution.
If you still aren’t satisfied, bring your concerns to the attention of a judge with
your lawyer’s help.      Section 7(M) later in this chapter has more information
about trusts.

F. Managing Investments and Retirement Plans

When you invest the conservatee’s money and make decisions about his or her
retirement plans, you are held to a higher standard of careful conduct than
when you invest your own money or decide about your own retirement.

Making investments As conservator, you are expected to invest prudently
and to protect estate assets. This means avoiding risky investments, but plan-
ning for reasonable growth, usually with a variety of investments.

Review the conservatee’s existing investments to see whether they are still
appropriate for his or her age, life expectancy, income requirements, and finan-
cial resources. Discuss any changes with the conservatee if this is possible. You
should also discuss your investment plans with your lawyer, tax advisor, and
stockbroker before taking action. Be sure to include in these discussions any
plans to sell estate assets, whether you plan to reinvest the money from the sale
or have some other purpose. There can be serious income tax consequences, for
example, when you sell an asset the conservatee has owned for a long time. See
also the discussion about selling assets in Section 7(G) later in this chapter. 

Automatic reinvestment of cash dividends is allowed, but this sort of transac-
tion is difficult to keep track of for purposes of your accounting to the court. (See
Section 8 later in this chapter and Appendix D for more on your account and report.)

Handling retirement plans Many conservatees have one or more pension
plans, Individual Retirement Accounts (IRAs), or other retirement plans, such
as a 401(k) plan, a Keogh plan, or a plan for deferred compensation.
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You will need to determine the conservatee’s rights and benefits under any
plan. You should discuss such plans with your lawyer, especially if money is not
already being withdrawn or distributed from a plan on a regular basis. It is your
duty to take any action necessary to protect the conservatee’s interests in such
plans, taking into account his or her financial needs and the tax consequences of
withdrawals or distributions.  

If the conservatee is already withdrawing money or receiving distributions
from a retirement plan, check with the plan administrator to find out about any
rights the conservatee has under the plan. Indeed, you should do this even if the
conservatee is not yet withdrawing or receiving money from a plan. You will still
need to determine the conservatee’s future rights under it. For example, when the
conservatee reaches a certain age, certain elections may have to be made, or a
minimum withdrawal or distribution may be required. 

G. Selling or Borrowing against Estate Assets

You may need to sell estate assets if, for example, there isn’t enough money to
support the conservatee, or an unused car is losing its value. You may need a
judge’s approval to sell or borrow against certain assets, so check with your
lawyer before you act. 

Selling the conservatee’s assets or using them to borrow money for the con-
servatee’s living expenses can have consequences in a number of areas:

■ The conservatee’s current or future eligibility for public assistance pro-
grams such as SSI, Medi-Cal, and In-home Supportive Services may be
affected by receipt of the proceeds of a sale or loan, or by increased
income earned on those proceeds when they are reinvested.

■ There may be income tax consequences, such as a large capital gains tax.

■ There may be less property for the conservatee’s heirs.

Think these consequences through carefully and get the advice of your
lawyer, your tax advisor, and any involved public assistance agencies.  

Selling the conservatee’s home or former home Because selling the con-
servatee’s home will have an enormous effect on the conservatee, you must
explore all other alternatives first. If no other solution can be found, you must
obtain special court permission for the sale. A judge will not allow you to sell
the conservatee’s home unless you have discussed the proposed sale with the
conservatee and have told the judge what the conservatee wants. The court
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may send a court investigator to interview the conservatee to be sure the con-
servatee knows about the sale and to find out what he or she wants. If the
conservatee does not want the home sold, the court may appoint a lawyer, at
conservatorship estate expense, to represent the conservatee at the time you
request court authority for the sale.

Alternatives to giving up the conservatee’s home When the conservatee
is low on cash, there are several ways to use the conservatee’s home to get
money to pay for in-home care and other things the conservatee needs to stay
at home. Each of these methods has advantages and disadvantages. You will
need a judge’s approval before taking any action. Ask your lawyer and your tax
advisor about these alternatives:

■ Sale of a remainder interest The home is sold to a new owner. The
conservatee is allowed to live in the home for the rest of his or her life.
Often the buyer and seller will agree that the conservatee’s estate will be
responsible for upkeep. The selling price will be less than it would be
if the conservatee’s entire interest in the property was sold because the
conservatee becomes a “free tenant,” and the new owner has to wait to
use the property.

■ Sale with leaseback The home is sold for its full value, and the con-
servatee becomes a rent-paying tenant.

■ Rental Sometimes it makes more financial sense to retain the conser-
vatee’s home and rent it out rather than sell it. That is especially true if
the conservatee has owned the home for a long time. The sale of the
home in that situation may incur a large capital gains tax. See also
Section 7(K) later in this chapter for information about managing rental
property.

■ Home equity loan If the conservatee qualifies, a home equity loan
will provide a lump sum of cash. The estate will then have to make
monthly loan repayments. If the value of the home increases, it can be
sold for full market value at a later date.

■ Reverse-annuity mortgage (RAM) In many respects a RAM is the
reverse of a regular mortgage. With a RAM, the lender gives the con-
servatee monthly loan installments. At the end of the loan, often when
the conservatee dies, the debt usually is repaid by selling the home. The
size of the monthly installments depends on the value of the home, the
loan’s interest rate, the length of the loan, and the loan’s closing costs
and related expenses.
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For more information on these alternatives, read a free publication called
Home-Made Money: Consumer’s Guide to Home Equity Conversion, published by
the American Association of Retired Persons, listed in Appendix E, “Suggested
Readings for Conservators,” at the back of this handbook.

Conservatorship sale requirements Once you have decided to sell some of
the conservatee’s property, and after you have obtained permission from the
court if that is required, you must follow detailed and often complicated rules
and procedures to complete the sale. These vary depending on the type of
property sold and the reasons for its sale, but the following are highlights:

■ The sale must be for a purpose authorized under the law. The author-
ized purposes are

• Sales that are necessary because the estate’s income is insufficient 
for the comfortable support and maintenance of the conservatee

• Sales that are necessary to pay some (but not all) of the 
conservatee’s debts

• Sales that are for the advantage, benefit, and best interests of the 
conservatee or his or her estate

■ For some sales that take place more than a year after your appoint-
ment, you must prepare a Reappraisal for Sale, using the same forms
you used for the Inventory and Appraisal. You then must get the pro-
bate referee’s appraisal of the property’s current value and file the reap-
praisal with the court.

■ To sell some kinds of personal property and all real property, you must
post a notice of intent to sell in the courthouse and publish the notice
in a newspaper.

■ The terms of sale may be for all cash or part cash and part deferred pay-
ments, subject to approval of the court and subject to requirements for the
security received by the conservatorship estate for the deferred payments.

■ Most sales of real property, and personal property sold with it as a unit,
must be confirmed by the court. This is a form of court approval after
the conservator has agreed to sell the property to a specific buyer on
agreed terms. The order confirming sale follows a hearing at which
interested buyers other than the original buyer may appear and bid on
the property. The court actually conducts an auction at the hearing. The
order confirming sale is in addition to any required prior court
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approval for the sale. Once a sale has been confirmed by the court, its
propriety and terms cannot be questioned. 

The petition for confirmation of sale and the order confirming sale
are Judicial Council forms GC-060, Report of Sale and Petition for
Order Confirming Sale of Real Property, and GC-065, Order Confirming
Sale of Real Property. Blank copies of these forms are included in
Appendix F, at the back of this handbook. 

■ Stocks or bonds that are listed on established exchanges or traded in
the over-the-counter market may be sold without prior court approval
or subsequent confirmation. However, such sales are subject to review
and may be questioned at the time of the next account and report.

■ Stocks or bonds that are not eligible for sale under the previous para-
graph, and personal property, such as an unused car, that is depreciat-
ing in value or would incur loss or expense if kept, may be sold with
prior court approval. However, that approval can be obtained immedi-
ately on application, without a fully noticed hearing. That kind of
application is called ex parte, meaning without notice to other parties.
The applications and orders authorizing the sale are Judicial Council
forms GC-070, Ex Parte Petition for Authority to Sell Securities and
Order, and GC-075, Ex Parte Petition for Approval of Sale of Personal
Property and Order. Blank copies of these forms are included in
Appendix F, at the back of this handbook.

In addition to court approval and other requirements, the sale of a conserva-
tee’s property may require unique language in agreements with real estate brokers,
escrow companies, buyers, and others. All parties should be aware of the specific
requirements of these sales. Try to deal with real estate brokers and others who
have prior experience with them. You should also consult closely with your lawyer
concerning all aspects of a sale of any of your conservatee’s property.  

CAUTION Selling or borrowing against estate assets can affect a conser-
vatee’s eligibility for SSI, Medi-Cal, In-home Supportive Services, and other
public assistance programs. Check with these public assistance agencies to
find out how additional cash proceeds of a sale or loan, or additional
income earned on the proceeds, might affect the conservatee’s eligibility.
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H. Securing Adequate Health, Life, and Property Insurance

Check with the conservatee’s insurance agent to see whether the conservatee
and his or her property are adequately insured. If the conservatee doesn’t
have enough, or the right kind of, insurance, decide what’s needed and
arrange to buy it.

Pay any past-due premiums right away to avoid a lapse of coverage.

If the conservatee has duplicate or unnecessary insurance policies (which
often happens when a confused person responds to television or newspaper ads),
discuss them with your lawyer and the conservator of the person to decide which
policies, if any, should be canceled. 

Health insurance Adequate health insurance for the conservatee is very
important. You and the conservator of the person should figure out what care
the conservatee will need so that appropriate health insurance is obtained. The
conservatee may need supplemental Medicare insurance, for example.
However, don’t cancel an existing policy that provides coverage until you have
completed arrangements for alternative coverage.

See Chapter 4, Section 3(A), for more information about health insurance. 
See also Appendix A, “Guide to Medicare, Medi-Cal, and Other Health
Insurance,” at the back of this handbook.

Life insurance Review the conservatee’s life insurance policies. Before you
change the amount of coverage or the beneficiary or borrow against the policy,
ask your lawyer whether court approval is needed. 

You must have court approval to change the beneficiary of an insurance pol-
icy, even when the beneficiary is deceased.

Employer’s liability insurance and workers’ compensation If the conser-
vatee or conservatorship estate employs anyone, for example, an aide, house-
cleaner, gardener, driver, handyman, or other service provider, make sure that
there is proper worker’s compensation insurance protection in case the employee
is injured on the job. Do not assume that this will be covered under the con-
servatee’s homeowner’s insurance. If the employee comes from an agency or
registry, do not assume that the agency or registry is providing the necessary
coverage. It is your responsibility to verify that there is proper coverage. 
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Property insurance If the conservatee owns a building, make sure that it
has enough fire and public liability insurance. Cars driven by the conservatee
or the conservatee’s spouse must be insured. Cars, real estate, and household
belongings should be insured for their replacement value against fire, theft,
and other hazards and against harm to third parties. Include coverage for
work-related injuries of household help. You don’t need a judge’s approval to
take out these types of policies. 

If the conservatee owns a vacant building, verify with the conservatee’s insur-
ance broker, if known to you, or if not, with an agent for the insurance company
identified in an insurance policy that concerns the vacant property, that there is
insurance coverage in place for the property. Try to get any representations that
there is existing coverage in writing.

If there is no existing coverage, check with the broker or agent, or your own
insurance broker or agent, to see if insurance coverage is available for the prop-
erty. You may find it impossible to get insurance for a vacant building, particu-
larly if it is in a dilapidated condition. In that event, you may have to demolish
the building or sell the property quickly. You should consult closely with your
lawyer when there is a vacant building in the conservatorship estate. 

I. Paying Taxes

You are responsible for filing income tax returns for the conservatee. File tax
returns for the conservatee on federal Form 1040 and California Form 540.
You may hire a tax preparer to help. Make sure that real estate taxes, personal
property taxes, gift taxes, and employment taxes are paid on time. The
“Checklist for Hiring and Paying an Aide,” in Section 7(J) later in this chapter,
discusses employment taxes for aides.

If you can’t find a copy of the conservatee’s past two federal and state tax
returns, write to the Internal Revenue Service and the California Franchise Tax
Board to request copies and to find out if all returns have been filed. See the sam-
ple letter that follows.

You may request copies of federal income tax returns by completing and
delivering IRS Form 4506, Request for Copy or Transcript of Tax Form.

You must also notify the IRS that you are the person now responsible for tax
filing and payment on behalf of the conservatee. You may use IRS Form 56 for
this purpose.
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2451 Folsom

Oakland, CA 94619

January 8, 2002

Internal Revenue Service

Fresno, CA 93888

—or—

Franchise Tax Board

Sacramento, CA 94267-0031

RE: Conservatorship of the Estate of Edna Mae 

Washington, also known as Edna Mae Johnson

Conservatee’s social security number: 111-22-3333

Dear Conservatorship Coordinator:

I have been appointed conservator of the estate of Edna

Mae Washington. A copy of my Letters of Conservatorship

is enclosed.

Please send all future correspondence concerning the

conservatee to me at the above address. Also please

send me a copy of the last two income tax returns that

were filed by the conservatee, or a copy of any form

necessary to obtain these returns.

Thank you.

Truly yours,

Earl Washington

Conservator of the Estate

of Edna Mae Washington

Enclosure: Certified copy of Letters of Conservatorship

SAMPLE LETTER FOR TAX RETURNS

If the conservatee
sometimes uses a
variation on his or
her name, such as
a middle initial or
maiden name, 
provide that 
information after
“also known as.”
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J. Hiring and Paying Aides for the Conservatee

If you or the conservator of the person have employed an aide for the conser-
vatee, you are responsible for paying the aide; paying payroll taxes such as
social security, Medicare, and unemployment; filing tax reports; and obtaining
workers’ compensation insurance. If you hire an aide through an agency, you
will be spared most of these duties. 

See the “Checklist for Hiring and Paying an Aide” that follows.

For more information on in-home aides, see Chapter 4, Section 7(C).

KEEPING GOOD EMPLOYMENT RECORDS

Keep these records for at least four years:

■ Your employer identification number

■ The amounts and dates of all wage payments

■ The value of noncash compensation such as meals or lodging

■ The aide’s name, address, social security number, and a forwarding
address

■ Copies of all W-4 forms

■ The amounts and dates of tax deposits you have made

■ Copies of all employment tax returns you have filed

■ The dates of employment for each aide

■ The reason for an aide’s termination (If you fire an aide, be sure to
record the reasons.)

■ Detailed records of the aide’s job-related illnesses or injuries
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Done?

■■ Check the aide’s U.S residency document.

You must ask all new employees to give you Immigration and Naturalization
Service (INS) Form I-9. The purpose of this completed form is to prove that
the aide is a legal U.S. resident or citizen. If you hire someone without get-
ting this form, you could be fined as much as $10,000.

If you need more information, contact the nearest INS office to
request INS Booklet M-274, Handbook for Employers.

■■ Obtain workers’ compensation insurance.

Anyone who works in the conservatee’s home must be covered for injuries
that take place on the job. You can usually get workers’ compensation cov-
erage from the conservatee’s homeowner’s or renter’s insurance company
for an additional premium.

■■ Follow federal and state wage and hour rules.

■■ Pay or withhold employment taxes.

You may be responsible for several employment taxes. These taxes are
based on the aide’s taxable wages. Wages may include meals, lodging,
health insurance, and other items provided by you as employer, unless
they are for your convenience and are not compensation.

For help employed in the home, federal and state income taxes need
not be withheld unless you and the aide agree to withhold them. Possible
withholding taxes are as follows:

1. Federal income tax

If you and the aide agree that you should do so, withhold federal income
tax. Use the current year’s Internal Revenue Service (IRS) Publication 15 to
calculate this tax.

2. California income tax

If you and the aide agree that you should do so, withhold state income tax.
Use the current year’s Employment Development Department (EDD)
Publication 44 to calculate this tax.
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Done?

3. Social security and Medicare

The conservatorship estate must pay half of this tax; the other half is with-
held from the aide’s wages. Use the tables in the current year’s IRS
Publication 15.

4. California disability insurance fund

Use EDD Publication 44 or 4525 to figure this withholding tax.

5. State and federal unemployment insurance

The conservatorship estate, and not the employee, pays these unemploy-
ment insurance taxes.

■■ Get a federal employer identification number.

You can obtain Form SS-4, Application for Employer Identification Number,
from the nearest IRS office.

■■ Have the aide complete federal tax Form W-4.

If you and the aide agree to withhold income taxes, the W-4 form gives you
the information you need to know how much tax to withhold from the
aide’s pay. If the aide hasn’t given you a completed W-4 form by the time
you first pay him or her, and the two of you have agreed that you will with-
hold federal and state income taxes, you must withhold the maximum tax
(single with no withholding allowances).

■■ Register with the California Employment Development Department.

You can obtain Form DE-1 from an EDD office. This form must be filed within
15 days of employing and paying a household worker wages of $750 or
more in any calendar quarter.

■■ File tax reports.

■■ Deposit withheld taxes with the appropriate agency.

At set times, you must deposit withheld state and federal income
taxes and social security, Medicare, and disability insurance taxes
with the state and federal governments. Check with the IRS or the
EDD to find out when payments are due.

■■ File a summary of employment taxes paid.

By April 30, July 31, October 31, and January 31, you must file a sum-
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mary of state and federal employment taxes that you have paid to the
government in a calendar quarter. Use Form 941SS for federal taxes
and Form DE-3BHWX for California taxes.

You must file every quarter, even if you didn’t employ anyone for a
particular quarter. There may be a penalty if you don’t file. If you stop
employing aides, write “FINAL RETURN” on the top of your last quar-
terly return.

■■ Give the aide a W-2 form.

You must give the aide a federal Form W-2 by the end of January of
each year. Send a copy of the W-2 form to the Social Security
Administration by the last day of February.

■■ Report unemployment tax.

Mail federal unemployment insurance tax returns on Form 940 for the
previous year by January 31. File California unemployment insurance
tax returns quarterly on Form DE-3HWX.

You might want to consider hiring a payroll services firm to handle some or all of
this employment paperwork.

Online forms and publications Many tax forms, tax publications, and
other agency forms or publications may be obtained through Internet
sites maintained by the agency.

IRS: www.irs.gov (or telephone [800] 829-1040)

Franchise Tax Board: www.ftb.ca.gov (or telephone [800] 852-5711)

INS: www.ins.usdoj.gov (or telephone [800] 375-5283)
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K. Managing Real Property

The most challenging task for a conservator of an estate that includes real
property is to manage property that is or will be occupied by residential or
business tenants. There are also other difficult issues that may affect estate real
property whether or not it is leased or rented.

Rental property The estate may contain property that is being rented or
should be prepared for rental. Perhaps you have decided to lease or rent the
conservatee’s home rather than sell it, or the conservatee already owns rental
property. As conservator, you now have all of the legal responsibilities of a land-
lord regarding this property. Whether the property is small or large, you must
comply with all of the laws regulating the rental of property.

Property management can be very complicated. There is a risk of loss to the
estate if you do not handle it properly. If the estate has, or plans to have, rental
property, you should discuss the situation fully with your lawyer to make sure you
have the necessary information and advice. One of the things you and your lawyer
will want to consider is whether you should hire a professional property manage-
ment firm to manage the rental property. See the discussion that follows. 

Some of your responsibilities relating to rental property are 

■ Making sure that you have proper leases or rental agreements with all
new tenants

■ Reviewing existing leases or rental agreements, or obtaining new writ-
ten agreements if the conservatee did not do so

■ Making sure that the conservatee has set aside all legally required ten-
ant deposits in a separate account

■ Making sure that the property is safe and in compliance with all fire,
building, and safety codes (see also following discussion on disposal of
toxic waste.)

■ Making sure that there is proper and sufficient fire and liability insur-
ance covering the property as rental property (especially when convert-
ing the conservatee’s home to rental property for the first time)

■ Collecting all rents due to the conservatee, and taking necessary actions
against all nonpaying tenants
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■ Paying all expenses of the property, such as insurance, property tax, mort-
gage, gardening, repairs, and utilities if the tenant does not pay them

■ Keeping clear records of all rental property income and expenses, for use
when the conservatee’s tax returns and your accounting are prepared

■ Respecting tenants’ legal rights

■ Learning about and complying with all local rent control ordinances or
regulations

Owners of large residential rental properties often hire professional prop-
erty managers to handle these tasks. Unless you are an experienced property
manager, live near all of the conservatee’s properties, and have the time to
devote to property management, you should seriously consider using a prop-
erty manager for residential rental property of any size, and for any leased or
rented commercial or industrial property. 

If you hire or retain a property manager, remember that you as the conser-
vator are still the person responsible for supervising the manager’s activities, mak-
ing sure that all of the necessary work is done properly, and that the manager
gives you clear, complete, and correct reports.

Megan’s Law requirements Megan’s Law requires registration of the names
and area of residence of known sex offenders against children. Anyone who
sells or rents out any real property must disclose to buyers or renters that they
can look up this information at local police stations. You need to check to see
that the sale or rental listing form you are using contains information about
this law.

Property containing toxic waste or causing pollution Property owned by the
conservatee may contain toxic waste or materials. There are very strict laws, fed-
eral, state, and local, about how such materials must be handled and about pollu-
tion generally. Violating any of these laws can result in prosecution or large fines.
Payment for fines could come out of your own pocket if a court determines that
you did not act properly in observing these laws as conservator.

It is important for you to learn how property has been used or is currently
used and to determine whether it may contain toxic materials or whether it is
causing pollution. If there is any risk that toxic materials may affect estate prop-
erty, check with your lawyer to find out how to comply with the law and protect
both the estate and yourself. 

Conservator of the Estate
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Toxic materials and pollution may include the following:

■ Residential property Old paint, household or garden chemicals,
pest poisons, waste motor oil, used batteries, automotive chemicals,
and asbestos

■ Commercial or undeveloped property Chemical waste, medical
waste, underground fuel or chemical tanks, water or air pollution,
improper dumping, and improper sewage disposal

Vacant property If the conservatorship estate owns vacant houses,
buildings, or land, it is your responsibility to make sure that the property
is properly insured, fenced, or otherwise secured, and kept clean and in
compliance with all local fire and safety laws. If you can’t do these things,
you may have to sell the property. See Section 7(H) earlier in this chapter
for information on insurance for vacant property. Consult your lawyer
about how to handle vacant real property of any kind. 

L. Conservatee’s Will

A will is an important and very private document. If you find the original or
a copy of the conservatee’s will, store it in the safest possible place, such as in
the conservatorship safe deposit box or with your lawyer, particularly if he or
she has an office safe. Keep all wills you find—not just the latest one, the one
you think is the “fairest,” or the one you think the conservatee really wants. 

CAUTION California recognizes handwritten wills. They don’t have to be
witnessed or follow any particular format. What you think is merely a note,
a memo, or an unmailed letter may be a legally valid will. Check with your
lawyer if there is any possibility that a handwritten document you find
might be a will. 

Do not talk about any of the conservatee’s wills with anyone but the con-
servatee and your lawyer. Make sure that you discuss the conservatee’s wills
with your lawyer. 

You may find that the conservatee already has given his or her will to a
lawyer for safekeeping. If you need to know what is in the will and the lawyer
won’t tell you, ask your own lawyer what to do.  
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The will may contain information you need such as the following:

■ The name of the executor.

■ The conservatee’s request for specific funeral or burial arrangements
and who is supposed to make them.

■ Whether the conservatee wants to leave someone a specific piece of
real or personal property. You need to know this if you are planning to
sell or make a gift of any property so you won’t sell the property left to
someone in the will or give that property to someone else.

The conservatee does not lose the legal right to make a new will or to
amend an existing will because of the conservatorship. However, whether any
change in a will made by a conservatee is effective will depend on the conser-
vatee’s mental competence at the time the change is made. The fact that a con-
servatorship is in place will be a factor in resolving that issue.

If the conservatee asks you to help him or her change a will or prepare a
new one, contact your lawyer for advice about what to do.      If the conser-
vatee has a court-appointed lawyer, let him or her know as well. 

If you believe that the conservatee’s proposed change is appropriate but
his or her mental competence is likely to be questioned by someone adversely
affected by the change, you may request the court to authorize you to sign a
new will or an amendment to an existing will on behalf of the conservatee.
This kind of request is known as a substituted judgment petition. Such peti-
tions are made in a wide variety of situations. However, they can be very com-
plex and are often difficult to prepare. You should not try to prepare and file
a substituted judgment petition without a lawyer. 

M. Trusts

The conservatee may be involved in a trust that contains some or all of his or her
assets, or that pays money or distributes property to him or her. It is your respon-
sibility to protect all trusts that concern the conservatee. Trust papers should be
kept in a safe deposit box. Trusts should be kept confidential—discuss them only
with your lawyer, and, if your lawyer recommends, with the trustee. 

Look carefully at any trust that affects the conservatee, especially one that
the conservatee set up. Contact the trustee identified in the trust documents
and your lawyer.      Ask yourself these questions:

Conservator of the Estate
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■ Did the conservatee understand what he or she was doing when the
trust was set up, when it was amended, or when he or she transferred
property to the trustee?

■ Is the trustee administering the trust and its property in the manner
called for in the trust documents?

■ Is the trustee acting in the conservatee’s best interests?

If the answer to any of these questions is no, get your lawyer’s advice about
what to do. In any event, stay informed about what the trustee is doing. 

If the trust documents give the conservatee powers over the trust or over
property held by the trustee, such as the power to modify or to revoke the
trust or the power to designate who receives trust property (a power of
appointment), you may ask the court for authority to exercise the power. This
request would be another example of a substituted judgment petition, dis-
cussed in Section 7(L) earlier in this chapter. 

Sometimes the court will authorize a conservator to establish a new trust for
the benefit of the conservatee and others and to transfer some or all of the con-
servatee’s property to the trustee of the trust. This is often a better way of creat-
ing an estate plan for the conservatee than signing a new will and is one of the
more common uses of the substituted judgment petition. 

N. Making Funeral and Burial Arrangements

When you look for assets and important papers, try to find out what arrange-
ments, if any, have been made for funeral services, burial, or cremation.
Documents describing these arrangements are often found in the conservatee’s
home or in a safe deposit box. These arrangements may be mentioned in the
conservatee’s will or in a document known as a power of attorney for health
care. You also may find a funeral or burial prepayment receipt or insurance
policy.

If the conservatee had a spouse or other close family member who recently
died, ask the funeral home or cemetery that handled those arrangements whether
the conservatee has made funeral arrangements. The death certificates of deceased
family members usually note the name of the funeral home and cemetery.

Ask the funeral home if the conservatee has signed all the necessary
papers, such as a cremation authorization. Some documents may be signed
only by the conservatee or his or her next of kin.
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If your research doesn’t turn up anything, ask the conservatee what he or she
prefers, if the conservatee is able to discuss it comfortably and clearly. If you can’t
discuss this with the conservatee, plan what you will do when the conservatee dies.

If the conservatee’s will says that the executor should make funeral or bur-
ial arrangements, contact him or her as soon as you learn of the conservatee’s
death. If there is a person with authority to act concerning these arrangements
under a power of attorney for health care, contact him or her as soon as you
can. If the conservatee is in a care facility, its business office will ask you for
the name of the funeral home. In any case, don’t leave the conservatee’s funeral
or burial arrangements until the last minute.

8. Reporting and Accounting to the Court
Even if you read nothing else in this handbook, you should read and consider very
carefully the following discussion of your accounting responsibilities as the con-
servator of an estate. If you have any questions about anything you read in this sec-
tion of the handbook, discuss them with your lawyer immediately. 

What accounts are and when they are due You must report to the court
on your activities as conservator of the estate no later than one year after your
appointment, at least once every two years after that, and when your duties as
conservator end. The report must be typewritten or prepared on a computer
and contained in a document called a petition or a petition and report. The
petition and report must describe what you have done during the time period
covered by it and should petition, or ask, the judge to approve your actions.
It should also describe the general physical condition, type of residence, level
of care, and other circumstances of the conservatee. 

The petition and report must be accompanied by a detailed accounting of
all transactions in the conservatee’s property that occurred in the period cov-
ered by the report. The accounting is similar to a business’s financial statements,
explaining the estate in dollar figures and giving details of estate receipts and
expenditures. 

The petition and report should explain any entries in the accounting that
cannot be readily understood and should describe any sales or other changes in
the assets of the conservatorship estate and any other unusual financial transac-
tions. If you or your lawyer want the court to authorize payment of compensa-
tion from the conservatee’s estate for your services during the period of the report,
your request would also be included in the petition and report.
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The accounting, the report, and the petition are parts of one document.
They are sometimes referred to together as the accounting, the account, or the
account and report. In this chapter, the term accounting refers to the account-
ing portion of the document only, report or petition and report refers to the
report portion of the document only, and account or account and report refers
to the entire document.

WHAT MUST BE INCLUDED IN AN ACCOUNTING

➤ The value of assets on hand at the start of the reporting period

➤ The amount of any supplemental appraisals during the reporting period

➤ All income received by the conservatorship estate during the reporting period

➤ Gains and losses from sales of assets during the reporting period

➤ All expenditures of conservatorship funds during the reporting period

➤ The value of assets on hand at the end of the reporting period

Format of the accounting The accounting must be prepared in a special for-
mat required for probate accountings. The petition and report are narrative state-
ments. If you have a lawyer, he or she will generally prepare the petition and
report, although you will provide the lawyer with most of the information needed
to complete that task. You and your lawyer should work out who will prepare the
accounting. The rest of this section of the handbook will help you do that. 

See Appendix D, “Sample Account and Report,” at the back of this handbook.

The first and subsequent accounts and reports Each account covers a
period of time with specific beginning and ending dates. When the conserva-
torship ends and the conservator has been discharged, every day it was in
effect will have been included in a period covered by an account and report. 

The first account and report covers a period that begins on the date that
Letters of Conservatorship were issued or sometimes on the earlier date that
Letters of Temporary Conservatorship were issued. The period usually ends on
the last day of the month before or including the first anniversary of the begin-
ning date. Subsequent accounts may cover up to two-year periods, beginning
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with the day after the ending date of the prior account, although the conserva-
tor may choose to account for shorter periods. The final account covers the
period from the day after the ending date of the last prior account to the date
that the conservatorship ends, either by the conservatee’s death or restoration
to capacity or by removal of the conservator. An account that is not a final
account is also called an account current.

Some courts schedule hearing dates near the due dates of accounts and
reports to monitor their preparation and to see that they have been filed on time.
If your court does this and you miss the deadline, you and your lawyer may have
to appear in court on the scheduled date and explain why you failed to file your
account and report on time. If the account is on file by the scheduled hearing
date, the court usually excuses attendance in court on that date. 

Courts that do not regularly schedule this kind of hearing still monitor their
conservatorship files. If an account and report becomes seriously past due, the
court may order you to appear to give an explanation, may order you to file the
account and report by a specific future date, or may even remove you as con-
servator. If you are removed, you will still have to complete and file your account
and report.

Whether or not the court schedules a hearing to monitor the completion
and filing of an account, every account and report that is filed is assigned a hear-
ing date, usually about a month after it is filed. Your lawyer is generally expect-
ed to attend this hearing to answer any questions the court may have concern-
ing the account. If your lawyer attends the hearing, he or she may need your
presence in court as well.  

Your lawyer must mail advance written notice of the time and place of the
hearing on your account and report to the conservatee and to others interested
in the conservatorship, and he or she may also be required to send complete
copies of the account and report to these persons.      The written notice is pre-
pared on Judicial Council form GC-020, Notice of Hearing Guardianship or
Conservatorship. A copy of this form is included in Appendix F, at the back of
this handbook. 

If you do not have a lawyer, you will generally be required to attend the hear-
ing on your account and report and will have to see that the written notice is sent. 

If the persons given notice don’t object to the account and report, you or
your lawyer may be excused from attending court, and the account and report
will be approved by the judge without a hearing. 
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On the other hand, if the conservatee or someone else with an interest in the
conservatorship files written objections to the account and report or appears at
the hearing and advises the court that he or she intends to file them, the hearing
will be postponed to give that person an opportunity to do so. After the objec-
tions have been filed, the account and report will proceed as a contested matter. 

Each court has its own way of handling contested accounts. At the very least,
however, the matter will not be resolved quickly unless the parties involved can
settle their differences in a way satisfactory to the court. You should not attempt
to defend your account and report against objections without a lawyer. 

Preparation of the accounting Presentation of your account and report to
the court is the most important step in your management of the conservator-
ship estate. You can’t afford to wait until the last minute to prepare the
accounting portion of the account and report. Therefore, your preparation of
the accounting should begin as soon as you begin managing the conservatee’s
assets. All financial transactions must be carefully documented and organized
so the accounting can be thoroughly, promptly, and accurately prepared. The
following suggestions will help you reach this goal.

■ Place each statement or other document that is received or created by you
for each conservatorship asset or bank account in chronological order in a
separate file for that asset or account. Review these documents periodically
to make sure that none are missing. If any are missing, take steps immedi-
ately to obtain replacement copies so that your records remain complete.

■ Check statements from banks, stockbrokers, and other institutions promptly
on receipt and reconcile the cash accounts. Delay in reconciliation may result
in the loss of the right to recover missing funds caused by bank errors. Personal
finance computer programs are very useful for reconciling cash accounts.

■ Investigate automatic deposits and payments to and from the conservatee’s
existing bank accounts as soon as you become aware of them because they
may disclose additional assets or estate obligations you didn’t previously
know about. 

■ You should not generally arrange for automatic payments from any conserva-
torship account you establish because it is too easy to forget that such payments
have been made when you prepare your accounting many months later. 

■ Automatic deposits to an account, like social security payments, cause
fewer difficulties than automatic payments from the account, but you
should enter them in your check register at the same time every month, no
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later than the time you get your statement for the account showing the
deposit, and you should be alert to periodic changes in the amounts
deposited. All automatic deposits should be made to the main conserva-
torship checking account rather than to a savings account.

■ You must keep track of interest deposits to savings accounts that are not
reflected in your check register. Don’t rely on passbook-type accounts. You
should arrange for all savings accounts to provide monthly or quarterly
statements showing interest income and withdrawal activity. 

■ Withdrawals from savings accounts to meet estate expenses should be
deposited into the estate checking account and spent from there rather
than directly from the savings account. 

■ You should try to pay every expense by check rather than cash. If you find it
necessary to spend small amounts of cash, it is better to spend your own cash
and seek reimbursement from the estate by check rather than to carry estate
cash with you for this purpose. In any event, make sure that you get a receipt
for all cash purchases and make a note of what was bought, the amount of
cash spent, the purpose of the purchase, and the date of the transaction.

■ Note the source of each deposit to the checking account in the check regis-
ter so you will be able to reconstruct the transaction when you prepare your
accounting. Most of the time, it is a good idea to use only one checking
account for all of the conservatee’s finances. However, if you are managing
one or more pieces of real property that generate income as well as expenses,
you might consider using a separate checking account for each property. If
you do that, make sure that each account receives deposits only from
income received from the property assigned to it, and that payments are
made from that account only for expenses associated with that property. Be
alert to bank charges deducted directly from these separate accounts.

■ Stock brokerage accounts may come with money-market accounts attached to
them that earn interest and allow check writing privileges. This kind of
account is useful because it enables the estate to earn interest on amounts
invested with a broker that are temporarily not being used to purchase stocks,
bonds, mutual fund shares, or other investments sold by the broker. However,
you should not routinely pay estate expenses directly from this account.
Instead, you should periodically transfer excess cash from it to your regular
conservatorship bank account, and then pay all expenses from that account.
You should also be alert to automatic interest deposits to this account and
automatic deductions from it for the broker’s fees and other charges.
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Court requirements for accountings   The law and the court impose high
standards on you as conservator in the management of the conservatee’s estate.
Each transaction must be accounted for in sufficient detail to inform the court
how the conservatee’s money was spent, what was sold or purchased, and how
well income was collected during the period of the account. Every item of
income and every expenditure must be described in your records and in the
accounting, showing the following about each transaction, in addition to its
date and its amount:

■ To whom a disbursement was paid, or from whom income was received

■ The time period covered by the payment (example: “Rent for May 2002”)

■ The purpose of the expenditure (example: “Clothing for conservatee”)

If you reimburse yourself for expenses paid from your own funds, describe
to whom you paid the funds on behalf of the conservatee, the amount of each
expenditure, and what was purchased for the conservatee. You must obtain and
retain receipts for all of these expenditures and organize them so you can retrieve
them if you are required to show them to the court.

At the time you file your accounting, the court will require you to file origi-
nal account statements from banks and other financial institutions or from other
institutions such as stockbrokers for all accounts containing cash or assets of the
conservatorship estate. The statements must show the balance in each bank
account as of the last day of the period covered by the account and report. 

The first account and report must also be accompanied by original bank
statements showing the account balance of each of the conservatee’s bank
accounts immediately before the date you were appointed conservator. (That is,
the date of the court’s order appointing you, not the date that your Letters of
Conservatorship were issued.) If your account and report shows a balance for any
bank account different than the balance shown in the bank’s statement for that
account, you must explain the differences in your accounting or in your report. 

If you could not find the original statements from the conservatee’s accounts
in his or her papers, you will have to obtain duplicates from the banks or other
institutions and explain to the court why you can’t file original statements. The
time to start arranging for this is as soon as you qualify as conservator, not just
before your accounting is due. See the sample letter to the conservatee’s bank in
Section 5(A) of this chapter.
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The court or a person interested in the conservatorship may demand that
you produce the records that support the transactions shown in your
accounting. Keeping your records organized and complete early in the
process and thereafter for as long as you are the conservator will enable
you to satisfy the requirements imposed on you when you file and present
your accounts and reports.

Use of an accountant Accountings must be prepared in a format unique to
probate court accountings. Many accountants are unfamiliar with court
accountings, which are considerably different from the business financial
statements they usually prepare. If you want to use an accountant, you should
try to find one who prepares federal estate tax returns for the estates of people
who have died. The format of conservatorship accountings is identical to the
format used in decedent’s estates. It is to some extent based on the require-
ments of the federal estate tax return. 

You may find that the conservatee’s estate is too small to support an accoun-
tant’s fee for maintaining estate records and preparing accountings, particularly
if you are also going to request compensation for your services. Even if you can’t
afford an accountant for all services, you may be able to consult one on an as-
needed basis, particularly for advice on how to set up and maintain your record-
keeping system.

You should check with your lawyer before you attempt to prepare your
accounting yourself or before you hire someone to do it for you.  

Accountings prepared by your lawyer Your lawyer may prefer to prepare the
accounting, have his or her staff prepare it, or may bring in another profession-
al familiar with probate court accountings for this task. If so, you should con-
sider delivering your records or copies of them to your lawyer on an ongoing
basis during the year—say, monthly or quarterly, instead of just before an
account is due. If you do that, when the due date comes, whoever prepares the
accounting should be able to complete it quickly. If records delivered months
before the accounting’s due date show a problem, there will be more time to
resolve it.

Use of a computer If you plan to prepare the accounting portion of the
account and report yourself, it is recommended that you maintain your
records using a personal-finance computer program. You will be able to keep
detailed records of income or expenses tailored to your needs, you can easily
reconcile your cash accounts, and you may be able to print directly from the
program, in final form suitable for filing, some or all of the schedules of your
accounting, particularly the schedule of expenditures.

Conservator of the Estate
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Small-estate waivers Conservators of small estates may be excused from
making regular reports to the court, but they still must keep complete records
of how they manage their conservatee’s income and assets. The court may ask
for an accounting at any time, and the conservator will have to give a final
accounting at the end of the conservatorship. Ask your lawyer whether the
estate you are managing qualifies for a small-estate waiver. 

9. Making Payments from the Estate
A judge will not automatically approve expenditures that you may believe are in
the conservatee’s interest. Other people involved in the conservatorship may have
a legal right to object to particular expenditures as well. If you aren’t sure whether
an expenditure is proper, or if you think someone might object, speak with your
lawyer before you spend the money. 

A. Paying Lawyer’s and Conservator’s Fees

You, the conservator of the person, the lawyers for each of you, and the con-
servatee’s lawyer, will be entitled to receive reasonable fees—compensation for
your services—from the conservatorship estate if they are requested and if a
judge first approves them. Never pay these fees without prior court authoriza-
tion. If you do, you may have to reimburse the conservatorship estate or the
surety company on your bond from your own pocket, plus interest, and you
could be removed as conservator.

You may pay without prior court approval costs incurred by your lawyer
at the beginning of the conservatorship, including the court’s filing fee and the
first year’s bond premium. This kind of expense is called an expense of admin-
istration, a direct cost of the conservatorship proceeding. Once the conserva-
torship has been set up and you have collected the conservatee’s funds, you
may directly pay expenses of administration without prior court approval. 

However, many courts will not allow you to reimburse your or your lawyer’s
photocopy and ordinary postage costs, mileage or other local travel and parking
expenses, or your lawyer’s secretarial and word processing expenses if you or your
lawyer also ask for fees. These costs are considered overhead expenses, to be
reimbursed in the compensation approved by the court. Paralegal costs are
treated as lawyers’ fees, payable only on order of the court. 

If you do not ask for compensation for your services, the court may allow
you to reimburse yourself for overhead expenses. You will have to keep good
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records of these expenses and should not reimburse yourself for them until
they have been approved by the court.

Other costs, such as long-distance telephone charges, express-mail
charges, or extraordinary travel expenses, may be allowed in the discretion of
the court. If there is any question, you should defer direct payment by the
estate or estate reimbursement of discretionary costs paid by you or by your
lawyer until the court has approved them.

You may not ask the court for fees until 90 days after you have been
appointed and you have filed the Inventory and Appraisal with the court.
However, if you have good cause, you can ask the court to allow you to request
compensation within that time. 

You or anyone else eligible to request fees from the conservatorship estate
may petition the court for an award of compensation, together or separately, at
any time after the initial 90-day period without prior court permission. However,
the court may require you as conservator of the estate to file an account and
report whenever any eligible person requests fees because the court prefers to
consider fee requests when it can see the current condition of the estate as shown
in an up-to-date account and report. For this reason, fee requests are usually
made as part of accounts and reports, and the requests of conservators of the per-
son and of the estate and their lawyers are usually combined.

Your petition should request specific amounts to be paid to you and your
lawyer and should show the judge how you calculated these amounts by
describing in detail the number of hours worked, the hourly rate, and the
work that was done. The sample account and report in Appendix D includes
a declaration from the lawyer supporting his fee request. It does not include a
similar statement from the conservator because he is asking for a nominal
amount to handle his mother’s affairs. However, if you are going to ask for full
compensation for your services, you would prepare (or your lawyer would
prepare for you, based on information you provide) a declaration describing
your services in detail.

To support your request for compensation, you will need to keep a good record
of the services you provide. Immediately following is an example of such a record,
showing the date each service was performed, a description of each service, and the
amount of time spent performing each service, stated in tenths of hours.

You may not ask for fees for 24-hour-a-day care. If the conservatee lives with
you, keep track of the time you actually spend tending to his or her needs and
affairs. You may be paid only for these hours.

Conservator of the Estate
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2002 SERVICES

Conservatorship of John Jones
Lucy Jones, Conservator

DURATION

DATE DESCRIPTION OF SERVICE

4/2/02 Took John to grocery store .75

4/3/02 Phone call to attorney’s office about accounting .2

4/5/02 Reviewed bills, wrote and mailed checks for payment .9

4/6/02 Sorted through mail and documents, filed, paid bills 2.5

4/8/02 Inventoried furniture in John’s house 6.0

4/10/02 Phoned Social Security re late checks .3

4/12/02 Took John shopping at Target 1.75

4/13/02 Prepared for income tax preparation appointment 1.5

4/16/02 Took John to appointment with Dr. Leone 1.8

4/17/02 Met with accountant for income tax preparation 1.5

4/20/02 Phoned John’s sister to report his wishes for 
birthday party .3

4/21/02 Picked up completed income tax forms from 
accountant .4

4/23/02 Took John to dentist appointment with Dr. Marshall 1.8

4/24/02 Discussed rental of John’s house with property manager .7

4/28/02 Cleaned and repaired John’s residence in preparation 
for rental 5.0

4/30/02 Phoned attorney regarding lease signing .25

Total hours: 25.65

SAMPLE RECORD OF SERVICE TO CONSERVATEE
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The judge will review your and your lawyer’s requests for fees and will
decide what amounts are reasonable that may be paid from the estate. One of
the factors the court considers is the estate’s size. Even if the court believes that
a request for fees is otherwise reasonable, it may award less than requested
because the court believes that the estate is too small to support the requested
amount plus all other demands on it.

B. Making Gifts from the Estate

You may not give gifts of estate money or assets to yourself or anyone else with-
out a judge’s prior approval. You need court approval, even if the conservatee
asks you to give the gift, and even if he or she has given similar gifts in the past.

C. Reimbursing Yourself for Expenses You Have Paid

You may reimburse yourself for small, reasonable expenses that you’ve paid for
the conservatee with your own money, but it’s not a good idea to make this a
regular practice. Use your own money only in emergencies or as a cash
advance for small amounts, even though it may seem convenient at other
times, and make sure that you have records and receipts to prove that you’ve
spent your money on the conservatee’s behalf.

D. Borrowing from the Estate

You may not borrow the conservatee’s money or loan it to anyone else without
prior court approval.

E. Loaning Money to the Estate

You may loan money to the conservatorship estate and pay yourself back, but
you need court approval to charge interest. Keep good records showing that
you’ve loaned your own money to the estate.

AVOID THESE SERIOUS MISTAKES

➤ Never mix your own investments and money with the conservatee’s.
Even though it may seem convenient at the time to deposit a check made
out to the conservatee into your own bank account, it could get you into

Conservator of the Estate
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trouble. The conservatee’s assets should be kept in accounts in your name
as conservator of the estate, using the conservatee’s social security number.

➤ Do not manage the conservatorship estate so that you or your family or
friends profit from it. For example, if you were to sell the conservatee’s car
to your son for less than what it was worth without getting a judge’s approval,
you would be violating your duty as conservator of the estate. Similarly, you
may not give your friends the conservatee’s furniture or other possessions,
nor may you move into the conservatee’s home without paying fair rent.

➤ Never borrow money from the estate. You must not use estate funds or
the estate’s credit to get loans or credit for yourself, even if you will inherit
the estate when the conservatee dies.

➤ Do not give yourself or anyone else a gift from estate funds without
getting a judge’s approval first.

➤ Do not pay yourself or the conservator of the person fees from the
estate without a judge’s approval first.

➤ Do not pay fees with estate funds to your lawyer, to the lawyer for the
conservator of the person, or to the lawyer for the conservatee, with-
out getting a judge’s approval first.
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          |SENATE RULES COMMITTEE            |                  AB 1363|
          |Office of Senate Floor Analyses   |                         |
          |1020 N Street, Suite 524          |                         |
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          |327-4478                          |                         |
           ------------------------------------------------------------ 
           
                                         
                                 THIRD READING

          Bill No:  AB 1363
          Author:   Jones (D), et al
          Amended:  8/24/06 in Senate
          Vote:     21

           
           SENATE JUDICIARY COMMITTEE  :  4-0, 6/27/06
          AYES:  Dunn, Escutia, Harman, Kuehl
          NO VOTE RECORDED:  Morrow

           SENATE APPROPRIATIONS COMMITTEE  :  11-1, 8/17/06
          AYES:  Murray, Alarcon, Alquist, Ashburn, Battin, Escutia,  
            Florez, Ortiz, Poochigian, Romero, Torlakson
          NOES:  Aanestad
          NO VOTE RECORDED:  Dutton
           
          ASSEMBLY FLOOR  :  55-10, 1/26/06 - See last page for vote

           SUBJECT  :    Conservatorships

          SOURCE  :     Bet Tzedek Legal Services
                      California Alliance for Retired Americans
                      Older Womens League of California

           DIGEST  :    This bill enacts the Omnibus Conservatorship and  
          Guardianship Reform Act of 2006, significantly  
          restructuring the courts' review of conservatorships,  
          imposing new duties on court investigators, and requiring  
          the Judicial Council of California to implement a range of  
          rules, forms and notices.  This bill (1) establishes more  
          frequent court reviews of conservatorships (at six months  
                                                           CONTINUED
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          and one year after the initial appointment, and annually  
          thereafter) and allows a court to order a review of a  
          conservatorship at any time, (2) imposes new duties on  
          court investigators (new investigations of all temporary  
          conservatorships, full investigations after six months,  
          status or full investigations at one-year intervals,  
          expanded investigatory scope to include conservatees'  
          placements, quality of care and finances, investigating  
          proposed moves of conservatees), (3) requires more frequent  
          accountings and court reviews of each accounting, (4)  
          requires the public guardian of a county to apply for  
          appointment as guardian or conservator if there is imminent  
          threat to a proposed conservatee's health, safety, or  
          estate, (5) requires the Judicial Council to develop by  
          January 1, 2008, user-friendly educational materials for  
          non-professional guardians to be made available to them  
          free of charge, (6) requires probate courts to provide  
          specified self-help services free of charge to  
          non-professional guardians, (7) requires Judicial Council  
          to report to the Legislature by January 1, 2008, the  
          results of a study on court effectiveness in  
          conservatorship cases, (8) eliminates the Statewide  
          Registry of Professional Conservators, deferring instead to  
          the Board of Professional Fiduciaries as established by SB  
          1550 (Figueroa), and (9) makes its enactment contingent on  
          the enactment of SB 1550, SB 1116 (Scott) and SB 1716  
          (Bowen).
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           Senate Floor Amendments  of 8/24/06 (1) clarify application  
          of the bill to domestic partners, standards for court  
          investigations of conservatorships review, and frequency of  
          review of conservatorships, (2) add double-jointing  
          language, and (3) make other clarifying changes.

           ANALYSIS  :    Existing law provides a comprehensive scheme  
          for the establishment, oversight, and termination of  
          conservatorships and guardianships.

           Judicial Council

           Existing law requires the Judicial Council to establish by  
          rule educational requirements for private professional  
          conservators, requires private professional conservators  
          and guardians to meet those educational requirements prior  
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          to appointment, and prohibits private professional  
          conservators or guardians from registering with the  
          Statewide Registry if they have failed to complete the  
          educational requirements.

          This bill requires the Judicial Council, in addition to any  
          other requirement that are part of the judicial branch  
          education program:

          1. To report to the Legislature on or before January 1,  
             2008, the findings of a pilot study consisting of three  
             counties designed to measure court effectiveness in  
             conservatorship cases.

          2. To specify the number of hours of education in classes  
             related to conservatorships or guardianships that a  
             judge who is regularly assigned to hear probate matters  
             shall complete, upon assuming the probate assignment,  
             and then over a three-year period on an ongoing basis.   
             It also requires the Council to specify the number of  
             hours of education that a court-employed staff attorney,  
             examiner and investigator shall complete each year.

          3. To develop a short user-friendly educational program for  
             nonprofessionals who may seek appointment as conservator  
             or guardian of a family member or friend, or as a  
             court-appointed conservator not required to be licensed  
             as a professional fiduciary.

          4. To establish in each court an assistance program for  
             self-represented conservators and guardians.

          5. To develop appropriate forms as required by new mandates  
             for notices, accountings, and other reports.

          6. To adopt a rule of court to implement a specified  
             provision requiring guardians and conservators to  
             provide a bond.

           Court Investigator Duties 

           Existing law requires a court investigator to conduct  
          evaluations of a conservatorship at various stages of the  
          proceedings:  prior to the noticed hearing for appointment  
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          of a conservator and at designated intervals during the  
          conservatorship.  Existing law requires the court  
          investigator to make specified findings and certify the  
          findings in a written report to the court, copies of which  
          are mailed to the conservator and the attorneys of record  
          for the conservator and conservatee at the same time it is  
          certified to the court.

          This bill expands the tasks currently undertaken by a court  
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          investigator, including interviewing the proposed  
          conservatee's spouse or registered domestic partner and  
          relatives within the first degree and, "to the greatest  
          extent possible," the conservatee's relatives to the second  
          degree, neighbors, and close friends before the hearing.   
          [Section 1826(a), 2250.2(a) and (b) of the Probate Code  
          (PROB)]

          This bill requires the court investigator to inform the  
          conservatee of the nature, purpose and effect of a  
          temporary conservatorship, as well as the conservatee's  
          rights relative to the proposed general conservatorship.   
          [PROB Section 1826(b), 2250.2(a)(2) and (b)(2)]

          This bill requires the court investigator, if the  
          investigator does not visit the conservatee until after a  
          temporary conservator had been appointed and the  
          conservatee objects to the conservatorship or requests an  
          attorney, to report this matter to the court within three  
          court days so that the court may proceed with appointment  
          of an attorney as provided under existing law.  [PROB  
          Section 2250.2(b)(c)]

          This bill requires the court investigator, if it appears  
          that the temporary conservatorship is inappropriate,  
          immediately but no more than two court days later, to  
          inform the court of this determination, so that the court  
          may take appropriate action.  [PROB Section 2250.2(d)]

          This bill requires a conservator to make available, to any  
          person designated by the court to verify the accuracy of an  
          accounting, for inspection and copying all books and  
          records (including receipts for expenditures) of the  
          conservatorship, upon reasonable notice.  [PROB Section  
          2620(e)]  The conservator shall also make available to the  
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          court investigator during the investigation all books and  
          records of the conservatorship, for inspection and copying.  
          [PROB Section 1851(a)]

          This bill requires copies of the court investigator's  
          report to be mailed to the conservatee's spouse or domestic  
          partner, the conservatee's relatives in the first degree  
          and, if there are no such relatives, to the next closest  
          relative, unless the court determines that the mailing will  
          result in harm to the conservatee.  [PROB Section 1851(b)]

          This bill requires a court investigator, at the expiration  
          of six months after the initial appointment of the  
          conservator, and again at one year after appointment of the  
          conservator and annually thereafter, to visit the  
          conservatee to ascertain whether the conservatorship still  
          appears to be warranted and whether the conservator is  
          acting in the conservatee's best interests, specifically  
          addressing the conservatee's placement, quality of care,  
          including physical and mental treatment, and the  
          conservatee's finances.  [PROB Section 1850(a)(1)]  The  
          court investigator would prepare a report for each court  
          review scheduled or ordered and mail the report, in  
          addition to the conservator and the attorneys for the  
          conservator and the conservatee, to the conservatee's  
          spouse or registered domestic partner, the conservatee's  
          relatives in the first degree, and to the next closest  
          relative, unless the court determines that the mailing  
          would result in harm to the conservatee.  [PROB Section  
          1850(a)(2)]

           Court Review 
           
          Existing law requires each conservatorship to be reviewed  
          by the court one year after the appointment of the  
          conservator and every two years (biennially) thereafter,  
          with certain exceptions.  [PROB Section 1850]

          This bill changes the timing of the court's review of a  
          conservatorship so that (1) a review occurs one year after  
          appointment of the conservator, and (2) a review occurs  
          annually thereafter, unless at the one-year review the  
          court determines that the conservator is acting in the best  
          interests of the conservatee and sets the next review in  
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          two years.  A court investigator's report would be prepared  
          for each review, and if the investigator determines that  
          the conservatorship still appears to be warranted and the  
          conservator is still acting in the best interests of the  
          conservatee, no hearing or court action in response to the  
          investigator's report would be required.  [PROB Section  
          1850(a)(2)]

          This bill authorizes a court, at any time, on its own  
          motion or upon request by an interested person, to take  
          appropriate action, including ordering a review of the  
          conservatorship at a noticed hearing, and ordering the  
          conservator to present an accounting of the estate.  [PROB  
          Section 1850(a)(3)]

           Transfer of Proceedings to a New Venue

           Existing law requires the court in which a conservatorship  
          or guardianship proceeding is pending to transfer the  
          proceeding to another county within the state, upon  
          petition by the ward or guardian, the conservator or  
          conservatee, the spouse or domestic partner of the ward or  
          conservatee, a relative or friend of the ward or  
          conservatee, or any interested person, if the court  
          determines that the transfer requested will be for the best  
          interests of the ward or conservatee.  [PROB Section 2211,  
          2215]

          This bill creates a presumption that it is in the best  
          interests of the conservatee to transfer the proceedings  
          where the conservatee has moved his/her residence to  
          another county within the state in which any person named  
          in the petition for conservatorship also resides.  The  
          presumption may be rebutted by evidence that the transfer  
          will harm the conservatee.

           Notices and Noticing

           Existing law requires that notice of hearings be made at  
          specified times prior to specific conservatorship hearings,  
          and that notices be mailed to specified individuals for  
          different types of hearings.

          This bill makes changes to various types of notices,  
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          expands the list of persons required to receive notice, and  
          requires that certain notices be made upon the happening of  
          specified events. 

          Existing law provides that a request for special notice  
          filed with the court may be modified or withdrawn and is  
          deemed to be withdrawn three years from the date it was  
          served.  [PROB Section 2700]

          This bill deletes the presumption that the request is  
          deemed withdrawn three years after it was filed and served.

           Bonds of Conservators and Guardians
           
           Existing law requires every person appointed as conservator  
          or guardian, unless excepted by the court, to give a bond  
          approved by the court prior to the issuance of letters.   
          The bond is for the benefit of the ward or conservatee and  
          all persons interested in the estate and, unless varied by  
          the court upon a showing of good cause, must constitute the  
          sum of the value of the personal property of the estate,  
          the probable annual gross income of all of the property of  
          the estate, and the sum of the probable annual gross  
          payments to the estate as specified.  [PROB Section 2320]

          This bill adds, to the sum constituting the bond that a  
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          court must require except for good cause shown, an amount  
          determined reasonable by the court for the cost of recovery  
          to collect on the bond, including attorney's fees and  
          costs.

          Existing law prohibits the court from waiving or reducing  
          the bond required of conservators without good cause, and  
          states that good cause may not be established by the  
          conservator having filed a bond in another or prior  
          proceeding.  [PROB Section 2321]

          This bill requires the court, in determining whether good  
          cause exists to waive or reduce a bond, to also determine  
          that the conservatee will not suffer harm as a result of  
          the waiver or reduction of the bond.

           Fiduciary Duties of Conservator, Presentation of  
          Accountings
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           1.  Where there may be a financial interest of the  
             conservator  :

             Existing law prohibits a guardian or conservator, in  
             exercising his/her powers, from hiring or referring any  
             business to an entity in which he/she has a financial  
             interest, except upon authorization of the court after  
             disclosure of the financial interest.  [PROB Section  
             2401]

             This bill makes the above prohibition inapplicable to a  
             trust company acting as a conservator or guardian, but  
             instead prohibits the trust company, unless authorized  
             by the court, from investing in securities of the trust  
             company, its affiliate or subsidiary or in other  
             securities from which the trust company receives a  
             financial benefit, or in a mutual fund other than a  
             specified mutual fund to which the trust company  
             provides services for compensation.  This bill requires  
             the trust company to disclose to the court its financial  
             interests prior to authorization.

          2.  Filing of inventory and appraisal  :

             Existing law requires the conservator or guardian to  
             file with the court within 90 days after appointment an  
             inventory and appraisal of the estate, made as of the  
             date of the appointment.  The inventory must be  
             subscribed to under oath, and the appraisal may be done  
             by the conservator in the same as a personal  
             representative of an estate.  [PROB Section 2610]

             This bill requires the conservator to mail the inventory  
             and appraisal, along with notice of how to file an  
             objection, to the conservatee, to the attorneys of  
             record for the ward or conservatee, the conservatee's  
             spouse or domestic partner, the conservatee's relatives  
             to the first degree and, if there are no such relatives,  
             to the next closest relative, unless the court  
             determines that the mailing will result in harm to the  
             conservatee. 

          3.    Accountings of the conservatorship or guardianship  
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             estate:  

             Existing law requires the guardian or conservator, at  
             the end of one year from the date of appointment, and  
             thereafter biennially, unless otherwise ordered by the  
             court, to present the accounting of the assets of the  
             estate of the ward or conservatee to the court for  
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             settlement and allowance. [PROB Section 2620]  

             Existing law requires the accounting to be accompanied  
             by supporting documents, including all original account  
             statements from any financial or deposit institution in  
             which moneys or other assets of the estate are held or  
             deposited, for the period of the accounting.  [PROB  
             Section 2620(b)]

             This bill maintains the existing accounting schedule and  
             recasts this provision for ease of use, but requires, in  
             addition, the following:

             A.    If the guardian or conservator is a private  
                professional or licensed guardian or conservator, the  
                guardian or conservator would be required to file all  
                original account statements, but the court may adopt  
                a local rule allowing retention of all supporting  
                documents to an accounting until the conservatorship  
                or guardianship account has become final, and the  
                return of the lodged documents to the depositing or  
                successor guardian or conservator.

             B.    The accounting filed would include the original  
                escrow closing statement showing the charges and  
                credits for any sale of real property of the estate.

             C.    If the ward or conservatee is in a residential  
                care facility or a long-term care facility, the  
                filing would include the original billing statements  
                for the facility.
              
             D.    Standard and simplified accounting court forms  
                would be developed for the accountings.

             This bill subjects each accounting to random or  
             discretionary, full or partial review by the court,  
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             including a review of all documents necessary to  
             determine the accuracy of the accounting.  [Proposed  
             PROB Section 2620(d)]  

             This bill requires the court, if it finds the accounting  
             has any material error, to make an express finding as to  
             the severity of the error and what action is appropriate  
             in response.  This bill provides that the following  
             actions are available to the court:  (1) immediate  
             suspension of the guardian or conservator without  
             further notice or proceedings and appointment of a  
             temporary guardian or conservator or (2) removal of the  
             guardian or conservator as specified in existing law and  
             appointment of a temporary guardian or conservator.   
             [Proposed PROB Section 2620(d)]
           
             Existing law provides that if a guardian or conservator  
             fails to file an accounting, the court shall by written  
             notice direct the conservator or guardian and their  
             attorney of record to file an accounting and to set the  
             accounting for a hearing before the court within 60 days  
             of the date of the notice or, if the conservator or  
             guardian is a public agency, within 120 days of the date  
             of the notice.  [PROB Section 2620.2]

             This bill requires the hearing on the accounting, when  
             directed by the court as prescribed, to be within 30  
             days of the date of the notice, or, 45 days, if the  
             conservator or guardian is a public agency.  This bill  
             authorizes the court, for good cause, to grant an  
             additional 30 days to file an accounting.

             Existing law prescribes certain actions a court may take  
             if the conservator or guardian fails to file an  
             accounting as required or after direction by the court  
             within the prescribed time.  The court may remove the  
             conservator, issue and serve a citation and order the  
             conservator or guardian to show cause why he or she  
             should not be punished for contempt, suspend the powers  
             of the conservator or guardian and appoint a temporary  
             conservator or guardian, or appoint legal counsel to  
             represent the conservatee, as prescribed.  [PROB Section  
             2620.2(b)]
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             This bill requires the court to take the same actions if  
             the conservator or guardian does not file an accounting  
             with all the supporting documentation, and require the  
             court to report the action taken to the board  
             established to regulate professional fiduciaries (e.g.,  
             private professional or licensed conservators,  
             guardians).  [PROB Section 2620.2]

             This bill authorizes the court, on an ex parte  
             application and upon a showing of good cause and that  
             the estate is adequately bonded, to extend the time to  
             file an accounting, not to exceed an additional 30 days  
             (rather than 60 days, as in existing law) after the  
             expiration of the deadline for filing an accounting, if  
             the conservator or guardian is exempt from the licensing  
             requirements for professional fiduciaries. [PROB Section  
             2620.2]

           Limitations on Compensation to Guardian or Conservator
           
           Existing law requires that a conservator or guardian be  
          allowed payment for reasonable expenses incurred in the  
          exercise of the powers and performance of his/her duties  
          (including costs of surety bonds furnished, reasonable  
          attorney's fees, and other just and reasonable compensation  
          for services rendered to the conservatee or ward) and for  
          other reasonable expenses as specified.  [PROB Section  
                                      2623]

          Existing law provides that, at any time after filing of the  
          inventory and appraisal but not before 90 days after the  
          issuance of the letters of appointment to a conservator or  
          guardian, the court, upon petition and a noticed hearing,  
          shall order just and reasonable compensation to the  
          guardian or conservator of the person or estate for  
          services rendered up to that time, as well as compensation  
          to the attorney for services rendered to the guardian or  
          conservator prior to the date of appointment of the  
          conservator or guardian and other services provided  
          thereafter.  All compensation is charged to the estate.   
          [PROB Section 2640, 2641]

          This bill prohibits compensation from the estate to the  
          conservator or guardian for any costs or fees that the  
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          guardian or conservator incurred in unsuccessfully opposing  
          a petition, or other request or action made on behalf of a  
          ward or conservatee, unless the court determines that the  
          opposition was made in good faith, based on the best  
          interests of the ward of conservatee. [Proposed PROB  
          Section 2623(b)]

          Existing law authorizes a person who files a timely  
          petition for appointment as conservator but was not  
          appointed to file a petition with the court for an order  
          fixing and allowing compensation and reimbursement of  
          costs, including compensation to the person's attorney.   
          [PROB Section 2640.1]  
          Existing law authorizes the court to allow just and  
          reasonable compensation after noticed hearing. 

          This bill requires the court to determine that the failed  
          petition was filed in the best interests of the  
          conservatee.

          Existing law permits the ward or conservatee, the spouse or  
          domestic partner of the ward or conservatee, or any  
          relative or friend of the ward or conservatee, or any  
          interested person to petition the court for the removal of  
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          the guardian or conservator for cause at a noticed hearing.  
           [PROB Section 2650, 2651, 2652]

          This bill provides that if the court removes the guardian  
          or conservator for cause, the court shall award the  
          petitioner his or her costs, including expenses of  
          litigation and attorney's fees, incurred, unless the court  
          determines that the guardian or conservator has acted in  
          good faith based on the best interests of the ward or  
          conservatee.

          This bill provides that the guardian or conservator so  
          removed for cause may not deduct from or charge to the  
          estate his/her costs of litigation and is personally liable  
          for those costs and expenses.

           Public Guardians  

          Existing law permits the public guardian of a county to  
          apply for appointment as guardian or conservator of the  
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          person, estate, or person and estate, of a resident of the  
          county when the resident requires a conservator or  
          guardian, there is no one else qualified and willing to  
          act, and appointment is in the best interest of the  
          resident.  Existing law requires the public guardian to so  
          apply when ordered by the court upon petition by an  
          interested person or on the court's own motion.  [PROB  
          Section 2920]

          This bill requires the public guardian to apply for  
          appointment as conservator or guardian under the  
          circumstances described above, if there is an imminent  
          threat to the person's health or safety or to the person's  
          estate.  Otherwise, the public guardian may apply for  
          appointment in all other cases.

          This bill relieves the public guardian from the order of  
          the court directing that the public guardian apply for  
          appointment, where prior to the filing of the petition for  
          appointment it is discovered that there is someone else who  
          is qualified and willing to act as guardian or conservator.

          This bill requires the public guardian to begin an  
          investigation within two business days of receiving a  
          referral for conservatorship or guardianship.

          This bill is joined to three bills:  SB 1116 (Scott), SB  
          1550 (Figueroa) and SB 1716 (Bowen).  All provisions  
          requiring Judicial Council actions provide for an effective  
          date of January 1, 2008.

           FISCAL EFFECT  :    Appropriation:  No   Fiscal Com.:  Yes    
          Local:  Yes

          According to the Senate Appropriations Committee:

                           Fiscal Impact (in thousands)

             Major Provisions          2006-07            2007-08      
             2008-09                   Fund  

            Court reviews,          Multimillion-dollar annual  
            costsGeneral*
              investigations
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            State mandated local            Significant costsGeneral
              program (public guardians)

            Statewide Registry              ($50)    ($50)       
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            Special**
              elimination

            *     Trial Court Trust Fund
            **    Conservatorship Registry Fund

           Judicial Council  .  There is an estimated active caseload of  
          33,000 probate conservatorships, with 5,500 new filings  
          each year.  Judicial Council prepared preliminary cost  
          projections associated with additional hearings, expanded  
          reviews and mandated investigations, educational materials  
          and self-help programs required by this bill, and current  
          estimates show first-year costs could range from as much as  
          $5.2 million to $9 million, with ongoing costs ranging from  
          $10.3 million to $18 million. 

          These costs were based on a series of assumptions, that 80  
          percent of the active caseload represents relatively simple  
          cases, that 15 percent would post moderately complex cases,  
          and that the remaining five percent would be the most  
          complex cases and take the most investigative and court  
          time.  Additionally, these estimates were based on a  
          baseline of 33,000 probate conservatorships statewide.   
          This number is likely to increase in the near future due to  
          an aging population and correlative increase in  
          conservatorship caseload.

           Public Guardians  .  Requirements for public guardians to  
          begin investigations within two business days of receiving  
          a referral for a conservatorship of guardianship could  
          drive significant reimbursable local costs.  Los Angeles  
          County has estimated its workload could increase by as much  
          as 50 percent, at a cost of $1.8 million annually.  If that  
          cost were to hold true for the rest of the state,  
          reimbursable costs could be in the $5 million range  
          annually.
           
           There is no funding in the 2006 Budget Act for the  
          activities required by this bill. 
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           SUPPORT  :   (Verified  8/22/06)

          Bet Tzedek Legal Services (co-source)
          California Alliance for Retired Americans (co-source)
          Older Women's League of California (co-source)
          AARP California
          Adult Services Policy Council of San Luis Obispo County
          Advisory Council of Area 4 Agency on Aging
          Area 1 on Aging's Advisory Council
          Area Agency on Aging Council, San Luis Obispo and Santa  
            Barbara Counties
          California Commission on Aging
          California for Disability Rights, Inc.
          California Seniors Coalition
          Contra Costa County Advisory Council on Aging
          Elder and Dependent Adult Abuse Prevention Council of Santa  
            Barbara County
          Gray Panthers
          National Association of Social Workers, California Chapter
          Office of the Attorney General
          Retired Public Employees Association
          San Joaquin County Commission on Aging

           ARGUMENTS IN SUPPORT  :    This bill is co-sponsored by the  
          Bet Tzedek Legal Services, the California Alliance for  
          Retired Americans (CARA), and the Older Women's League  
          (OWL).

          CARA states:  "Recent articles in the Los Angeles Times  
          have once again exposed serious problems in the systems  
          that are supposed to protect people, especially seniors,  
          when they cannot fend for themselves?[t]he articles and  
          [subsequent] hearings have exposed a broken system which  
          allowed financial, and yes physical abuse in some cases, to  
          be perpetrated on helpless people by those hired to protect  
          these same people?AB 1363 will go a long way to correcting  
          many of the problems in the current inadequate system."

          While the Judicial Council expressed reservations about the  
          effect of these sweeping reforms on the current resources  
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          of the courts, it is now in support of the bill in order to  
          "appropriately protect conservatees and provide proper  
          oversight, as well as to make the bill workable for the  
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          courts."

           ASSEMBLY FLOOR  :
          AYES:  Aghazarian, Arambula, Baca, Berg, Bermudez, Bogh,  
            Calderon, Canciamilla, Chan, Chavez, Chu, Cohn, Coto,  
            Daucher, De La Torre, Dymally, Evans, Frommer, Goldberg,  
            Hancock, Jerome Horton, Shirley Horton, Houston, Jones,  
            Karnette, Keene, Klehs, Koretz, Laird, Leno, Levine,  
            Lieber, Lieu, Liu, Matthews, Montanez, Mullin, Nation,  
            Nava, Negrete McLeod, Oropeza, Parra, Pavley, Richman,  
            Ridley-Thomas, Ruskin, Saldana, Salinas, Spitzer,  
            Torrico, Umberg, Vargas, Wolk, Yee, Nunez
          NOES:  DeVore, Haynes, Huff, La Malfa, Mountjoy, Nakanishi,  
            Sharon Runner, Strickland, Walters, Wyland
          NO VOTE RECORDED:  Bass, Benoit, Blakeslee, Cogdill,  
            Emmerson, Garcia, Harman, La Suer, Leslie, Maze,  
            McCarthy, Niello, Plescia, Tran, Villines

          RJG:mel  8/26/06   Senate Floor Analyses 

                         SUPPORT/OPPOSITION:  SEE ABOVE

                                ****  END  ****
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SUMMARY OF OMNIBUS CONSERVATORSHIP AND 

GUARDIANSHIP REFORM ACT OF 2006 
 
On September 27, 2006, the Governor signed into law the Omnibus Conservatorship and 
Guardianship Reform Act of 2006, a four-bill package that makes comprehensive reforms 
to California’s probate system and improves court oversight of probate conservatorship 
cases. Following is a summary of some of the key provisions in each of the bills. 
 
AB 1363 (Jones); Stats. 2006, ch. 493  

This bill imposes a variety of new duties on the courts and the Judicial Council, as well as 
on public guardians. Except where expressly noted, these provisions take effect on 
January 1, 2007. 
 

New Judicial Officer Duties 
Among other things, the bill: 
 

 Requires the court, on and after July 1, 2007, to review probate conservatorships 
six months after appointment of the conservator and annually thereafter. 
However, at the first-year review and every subsequent review conducted under 
this provision, the court may set the next review in two years if the court 
determines that the conservator is acting in the best interests of the conservatee. In 
these cases, the court shall require the investigator to conduct a specified 
investigation one year before the next review and file a status report in the 
conservatee’s court file regarding whether the conservatorship is still warranted 
and whether the conservator is acting in the best interests of the conservatee. If 
the court investigator so determines, no further hearing or court action in response 
to the investigator’s status report is required. (§ 11.5;* Prob. Code, § 1850(a).) 
 
Note: Limited conservatorships for persons with developmental disabilities are 
exempt from the new review requirements. However, the court may order a 
review of these cases at any time. (§ 11.7; Prob. Code, § 1850.5.) 
 
Lanterman-Petris-Short (LPS) Act (mental health) cases also are exempt from the 
new review requirements, including the new requirements regarding temporary 
conservatorships. (§ 15.5; Prob. Code, § 2250.2. § 17.5; Prob. Code, § 2250.8.) 
Under current law, however, the court must review LPS conservatorships 
annually. (Welf. & Inst. Code, § 5361.) 
 

 Allows the court, on and after July 1, 2007, on the court’s own motion or upon 
request by any interested person, to take appropriate action including, but not 
limited to, ordering a review of the conservatorship, including at a noticed 

                                                 
* Unless otherwise indicated, all section references are to the bill under discussion.  

1190



hearing, and ordering the conservator to present an accounting of the assets of the 
estate. (§ 11.5; Prob. Code, § 1850(b).)  

 

New Court Investigator Duties 
Imposes a variety of new duties on court investigators, effective July 1, 2007, including: 
 

 Conducting new investigations of all temporary conservatorships. (§ 17; Prob. 
Code, § 2250.6.) The investigation must be undertaken before the hearing on 
the temporary conservatorship or within two court days after the hearing. 
 

 Mailing a copy of the investigator’s report to the court, which was prepared in 
connection with the initial petition to establish a general conservatorship, to 
the proposed conservatee, the proposed conservatee’s spouse or registered 
domestic partner, and the proposed conservatee’s relatives within the first 
degree (unless the court determines that the mailing will result in harm to the 
conservatee). (§ 8; Prob. Code, § 1826(l)(3), (4).) 
 

 Conducting new, full investigations six months after the initial appointment of 
the conservator. (§ 11.5; Prob. Code, § 1850(a) (1).) 
 

 Conducting new status investigations at specified one-year intervals. (§ 11.5; 
Prob. Code, § 1850(a) (2).) 
 

 Requiring investigations to be conducted without prior notice to the 
conservator (except as ordered by the court for necessity or preventing harm 
to the conservatee). (§ 12.5; Prob. Code, § 1851(a).) 
 

 Expanding the scope of investigations to focus on the conservatee’s 
placement, quality of care, and finances. (§ 12.5; Prob. Code, § 1851(a).) 
 

 Conducting interviews in connection with temporary and general 
conservatorships with the petitioner, the proposed conservator (if different 
from the petitioner), the proposed conservatee’s spouse or registered domestic 
partner, relatives, neighbors, and, if known, close friends. (§ 8; Prob. Code, § 
1826(a). § 12.5; Prob. Code, § 1851(a). § 17; Prob. Code, § 2250.6.) 
 

 Authorizing the investigator, upon his or her request to the conservator, to 
inspect and copy all of the conservator’s books and records, including receipts 
and any expenditures of the conservatorship. (§ 12.5; Prob. Code, § 1851(a).) 
 

 Complying, effective January 1, 2008, with new qualifications and education 
standards established by the Judicial Council. (§ 3; Prob. Code, § 1456.) 
 

New Court Accounting Requirements 
Imposes various new conditions on accountings that must be submitted to the courts by 
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guardians and conservators, effective July 1, 2007, as follows: 
 

 Requires accountings submitted by guardians and conservators to include 
additional specified supporting documentation. (§ 24; Prob. Code, § 2620(c).) 
 

 Requires accountings submitted by guardians and conservators to be subject to 
random and full review and verification by the court. (§ 24; Prob. Code, § 
2620(d).) 
 

 Requires the guardian or conservator to make available for inspection and 
copying, to any person designated by the court to verify the accuracy of the 
accounting, upon reasonable notice, all books and records, including receipts for 
any expenditures, of the guardianship or conservatorship. (§ 24; Prob. Code, § 
2620(e).) 
 

New Temporary Conservatorship Requirements 
In addition to the new investigation requirements noted above, the bill also makes various 
other changes to the law governing temporary conservatorships, effective July 1, 2007, 
including clarifying: 
 

 The circumstances under which a court may waive notice to the proposed 
conservatee regarding the hearing on the petition for the appointment of a 
temporary conservator. (§15; Prob. Code, § 2250.) 

 
 The requirements for attendance of proposed temporary conservatees at hearings 

on petitions for the establishment of temporary conservatorships. (§ 16; Prob. 
Code, § 2250.4.) 
 

New Judicial Council Duties 
 Qualification and Education Standards—On or before January 1, 2008, the 

Judicial Council shall adopt a rule of court that specifies qualifications and 
education in conservatorships and guardianships that court-employed staff 
attorneys, examiners, investigators, and court-appointed counsel shall complete 
each year as well as the number of hours of education related to conservatorships 
or guardianships that a judge who is regularly assigned to probate matters shall 
complete upon assuming the probate assignment and for every three-year period 
thereafter. In formulating this rule, the Judicial Council must consult with 
interested parties, including the California Judges Association, the California 
Association of Superior Court Investigators, the California Public Defenders 
Association, the County Counsels’ Association of California, the State Bar of 
California, the National Guardianship Association, and the Association of 
Professional Geriatric Care Managers. (§ 3; Prob. Code, § 1456.)  

 
 Educational Self-Help Video—The Judicial Council shall develop a short, user-

friendly educational program to assist nonprofessional conservators and guardians 
who are not required to be licensed. The program, which must be provided free of 
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charge and is to be no more than three hours in duration, may be made available 
via video presentation or Internet access. (§ 4; Prob. Code, § 1457.) 

 
 Performance Standards—On or before January 1, 2008, the Judicial Council shall 

report to the Legislature results of a study measuring effectiveness in 
conservatorship cases, with recommendations for statewide performance 
measures to be collected, best practices that serve to protect the rights of 
conservatees, and staffing needs to meet case processing measures. (§ 5; Prob. 
Code, § 1458.) 

 
 Form for Notice to Relatives—On or before January 1, 2008, the Judicial Council 

shall develop a form for notice of hearings to the proposed conservatee’s spouse 
or registered domestic partner and relatives on petitions for appointment of 
conservators. (§ 7; Prob. Code, § 1822(f).) 

 
 Notice Concerning Rights of Conservatees—On or before January 1, 2008, the 

Judicial Council shall develop a form for notice regarding the rights of 
conservatees, which will be attached to the order appointing the conservator and 
mailed to the conservatee and the conservatee’s relatives. (§ 10; Prob. Code, § 
1830(c).) 

 
 Uniform Standards for Good-Cause Exceptions to Notice in Temporary 

Conservatorships and Guardianships—On or before January 1, 2008, the Judicial 
Council shall adopt a rule of court that establishes uniform standards for good-
cause exceptions to the five-day notice required for hearing petitions in temporary 
conservatorships and temporary guardianships, limiting those exceptions only to 
cases where waiver of the notice is essential to protect the proposed ward or 
conservatee, or the estate of the proposed ward or conservatee, from substantial 
harm. (§ 15; Prob. Code, § 2250(j).)  

 
 Uniform Standards of Conduct—On or before January 1, 2008, the Judicial 

Council shall adopt a rule of court that establishes uniform standards of conduct 
for actions that conservators and guardians may take on behalf of conservatees 
and wards to ensure that their estates are maintained and conserved and to prevent 
loss or harm to conservatees and wards. This rule shall include, at a minimum, 
standards for determining the fees that may be charged to conservatees and wards 
and standards for asset management. In developing this rule, the Judicial Council 
shall consult with the California Judges Association; the California Association of 
Superior Court Investigators; the California Association of Public Administrators, 
Public Guardians, and Public Conservators; the State Bar of California; the 
National Guardianship Association; and the Association of Professional Geriatric 
Care Managers. (§ 22; Prob. Code, § 2410.) 

 
 Notice for Objections to Inventory and Appraisal—By January 1, 2008, the 

Judicial Council shall develop a form notice to accompany the inventory and 
appraisal to be provided to the spouse or registered domestic partner and other 
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relatives of the conservatee or ward regarding how to file an objection. (§ 23; 
Prob. Code, § 2610(e).) 

 
 Accounting Forms—By January 1, 2008, the Judicial Council shall develop a 

standard accounting form, a simplified accounting form, and rules for when the 
simplified accounting form may be used. In developing these forms and rules, the 
Judicial Council shall consult with the California Judges Association; the 
California Association of Superior Court Investigators; the California Association 
of Public Administrators, Public Guardians, and Public Conservators; the State 
Bar of California; and the California Society of Certified Public Accountants. (§ 
24; Prob. Code, § 2620(a).) 

  
New Public Guardian Duties 
Among other things, the bill, effective January 1, 2007: 
 

 Requires the public guardian to apply for appointment as guardian or conservator 
if there is an imminent threat to the person’s health or safety or the person’s 
estate. (§ 32; Prob. Code, § 2920(a) (1).) 
 

 Allows the public guardian to apply for appointment in all other cases. (§ 32; 
Prob. Code, § 2920(a) (2).) 
 

 Requires the public guardian to apply for appointment if the court so orders (as 
provided under current law), subject to the following new conditions: 
 

– The court must determine that there is no one else who is qualified and 
willing to act and that the appointment of the public guardian to serve as 
guardian or conservator appears to be in the best interests of the person. 
 

– However, if, before the petition for appointment is filed, the court 
determines that there is someone else who is qualified and willing to act as 
guardian or conservator, the court shall relieve the public guardian of the 
duty under the order.  
 
(§ 32; Prob. Code, § 2920(b).) 
 

 Requires the public guardian to begin investigations within two business days of 
receiving a referral for guardianship or conservatorship. (§ 32; Prob. Code, § 
2920(c).) 
 

 Requires the public guardian, by January 1, 2008, to meet continuing education 
requirements established by the California Association of Public Administrators, 
Public Guardians, and Public Conservators. (§ 33; Prob. Code, § 2923.)  
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SB 1116 (Scott); Stats. 2006, ch. 490  
This bill seeks to improve court oversight over proposed moves of conservatees and the 
sale of their personal residences. Among other things, the bill, effective January 1, 2007:  
 

 Requires a guardian or conservator to select the residence of the ward or 
conservatee that is the least restrictive appropriate residence that is available and 
necessary to meet the needs of the ward or conservatee and that is in the best 
interests of the ward or conservatee (consistent with current law). (§ 1; Prob. 
Code, § 2352(a), (b).) 
 

 Requires a guardian or conservator to file a notice of change of residence with the 
court, within 30 days of the date of the change, and to include in the notice a 
declaration that the change of residence is consistent with the above least 
restrictive–best interest standard. Requires the Judicial Council to develop, by 
January 1, 2008, one or more forms to implement this provision. (§ 1; Prob. Code, 
§ 2352(e) (1).) 
 

 Requires a guardian or conservator to mail a copy of the above notice to specified 
persons and to file a proof of service of the notice with the court. The court may, 
for good cause, waive this mailing requirement in order to prevent harm to the 
conservatee or ward. (§ 1; Prob. Code, § 2352(e) (2).) 
 

 Provides that if a guardian or conservator proposes to remove the ward or 
conservatee from his or her personal residence: 
 

– The guardian or conservator must mail to specified persons a notice of his 
or her intention to change the residence. 
 

– In the absence of an emergency, the notice shall be mailed at least 15 days 
before the proposed removal of the ward or conservatee from his or her 
personal residence. 
 

– If the notice is served less than 15 days before the proposed removal of the 
ward or conservatee, the guardian or conservator shall set forth the 
emergency basis for the removal. 
 

– The guardian or conservator shall file proof of service of the above notice 
with the court. (§ 1; Prob. Code, § 2352(e) (3).)  
 

 Establishes a presumption that the personal residence of the conservatee at the 
time of commencement of the conservatorship proceeding is the least restrictive 
appropriate residence for the conservatee. Provides that in any hearing to 
determine if removal of the conservatee from his or her personal residence is 
appropriate, that presumption may be overcome by a preponderance of evidence. 
(§ 2; Prob. Code, § 2352.5(a).) 
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 Requires a conservator, upon appointment, to determine the appropriate level of 
care for the conservatee, as follows: 
 

– The determination must include an evaluation of the level of care existing 
at the time of commencement of the proceeding and the measures that 
would be necessary to keep the conservatee in his or her personal 
residence. (§ 2; Prob. Code, § 2352.5(b) (1).) 
 

– If the conservatee is living at a location other than his or her personal 
residence at the time of commencement of the proceeding, the 
determination must include either a plan to return the conservatee to his or 
her personal residence or an explanation of the limitations or restrictions 
on a return of the conservatee to his or her personal residence in the 
foreseeable future. (§ 2; Prob. Code, § 2352.5(b) (2).) 
 

 Requires the conservator to make the above determination in writing, signed 
under penalty of perjury and submitted to the court within 60 days of appointment 
as conservator. (§ 2; Prob. Code, § 2352.5(c).)  
 

 Requires the conservator to evaluate the conservatee’s placement and level of care 
if there is a material change in circumstances affecting the conservatee’s needs for 
placement and care. (§ 2; Prob. Code, § 2352.5(d).) 
 
Note: Conservatees for whom the director of the Department of Developmental 
Services or a regional center for the developmentally disabled acts as the 
conservator and who receive services from a regional center are exempt from the 
above presumption and evaluation provisions. (§ 2; Prob. Code, § 2352.5(e).) 
 

 Requires the conservator, when seeking authorization to sell the conservatee’s 
present or former personal residence, to inform the court why other alternatives, 
including but not limited to in-home care services, are not available. (§ 3; Prob. 
Code, § 2540(b).) 
 

 Provides that if the last appraisal of the conservatee’s personal residence was 
conducted more than six months prior to the confirmation hearing, a new 
appraisal shall be required prior to the confirmation hearing unless the court finds 
that it is in the best interests of the conservatee to rely on an appraisal of the 
personal residence that was conducted not more than one year prior to the 
confirmation hearing. (§ 4; Prob. Code, § 2543(c).) 
 

 Requires a conservator seeking an order under Probate Code section 2590 
(independent exercise of powers) authorizing a sale of the conservatee’s personal 
residence to: 
 

– Demonstrate to the court that the terms of sale, including the price for 
which the property is to be sold and the commissions to be paid from the 
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estate, are in all respects in the best interests of the conservatee. (§ 7; Prob. 
Code, § 2591.5(a).) 
 

– Comply with the provisions of Probate Code section 10309 concerning 
appraisal or new appraisal of the property for sale, as well as the minimum 
offer price. Provides that, notwithstanding section 10309, if the last 
appraisal of the conservatee’s personal residence was conducted more than 
six months before the proposed sale of the property, a new appraisal shall 
be required before the sale of the property unless the court finds that it is 
in the best interests of the conservatee to rely on an appraisal of the 
personal residence that was conducted not more than one year before the 
proposed sale of the property. For purposes of this provision, the date of 
sale is the date of the contract for sale of the property. (§ 7; Prob. Code, § 
2591.5(b).) 
 

– Within 15 days of the close of escrow, serve a copy of the final escrow 
settlement statement on all persons entitled to notice of the petition for 
appointment of a conservator and all persons who have filed and served a 
request for special notice, and file a copy of the final escrow statement 
along with a proof of service on the court. (§ 7; Prob. Code, § 2591.5(c).) 

 
 Allows the court, for good cause, to waive any of the above requirements in 

Probate Code section 2591.5 except the requirements regarding appraisal times in 
subdivision (b). (§ 7; Prob. Code, § 2591.5(d).) 
 

 
SB 1550 (Figueroa); Stats. 2006, ch. 491 

This bill creates the Professional Fiduciaries Act, which, effective July 1, 2008, requires 
licensure of private professional conservators, guardians, and other fiduciaries. Among 
other things, the bill:  
 

 Establishes a licensing and disciplinary scheme for “professional fiduciaries” and 
defines the term as a person who acts as a conservator or guardian for two or more 
persons, at the same time, who are not related to the professional fiduciary or to 
each other by blood, adoption, marriage, or registered domestic partnership. 
“Professional fiduciary” also means a person who acts as a trustee or an agent 
under a durable power of attorney for health care or for finances for more than 
three people or three families, or a combination of people and families that total 
more than three, at the same time, who are not related to the professional 
fiduciary. (§ 3; Bus. & Prof. Code, § 6501(f).) 

 
 Exempts from licensure any regional center for persons with developmental 

disabilities; brokers or securities dealers, including money market managers and 
those registered with the Federal Securities and Exchange Commission who by 
law act as “trustees” on behalf of their clients; enrolled agents acting within their 
scope of practice; financial institutions; public conservators, public guardians, and 
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other state agencies; licensed attorneys; and certified public accountants. (§ 3; 
Bus. & Prof. Code, § 6501(f) (1)–(5).) 

 
 Establishes the Professional Fiduciaries Bureau (bureau), located in the 

Department of Consumer Affairs, and requires the bureau chief appointed by the 
Governor to be confirmed by the Senate. (§ 3; Bus. & Prof. Code, § 6510.) 

 
 Establishes a Professional Fiduciaries Advisory Committee (advisory committee) 

within the bureau. The advisory committee shall have a public-member majority, 
and its members shall be appointed by the Governor, Speaker of the Assembly, 
and Senate Rules Committee. The advisory committee must meet at least once a 
quarter, and its meetings must be public. (§ 3; Bus. & Prof. Code, § 6511.) 

 
 Allows the bureau to adopt regulations pursuant to the Administrative Procedures 

Act, as specified, and requires the bureau, by regulation, to adopt a Professional 
Fiduciaries Code of Ethics, which shall comply with all statutory requirements as 
well as requirements developed by the Judicial Council and the courts. (§ 3; Bus. 
& Prof. Code, §§ 6517, 6520.) 

 
 Prohibits, on and after July 1, 2008, a person from holding himself or herself out 

to the public as a professional fiduciary unless he or she is licensed as a 
professional fiduciary under this act. 
 

 Prohibits, on and after July 1, 2008, a court from appointing a person to carry out 
the duties of a professional fiduciary unless he or she is licensed as a professional 
fiduciary under this act. (§ 3; Bus. & Prof. Code, § 6530. § 4; Prob. Code, § 60.1. 
§ 5; Prob. Code, § 2340.) 
 

 Sets forth qualifications for licensure, including submitting to a criminal 
background check, passing a licensing examination administered by the bureau, 
having specified experience, and completing prelicensing education (and 
continuing education for license renewals), as specified. (§ 3; Bus. & Prof. Code, 
§§ 6533–6533.5, 6538–6539.) 

 
 Requires the bureau to deny a license to persons who meet any of specified 

criteria related to fraud or deceit, regardless of whether the applicant meets all of 
the other requirements for licensing. (§ 3; Bus. & Prof. Code, § 6536.) 

 
 Requires a licensee to keep and maintain records and file with the bureau annual 

statements containing specified information, and requires the bureau to make 
public specific information on each fiduciary. (§ 3; Bus. & Prof. Code, §§ 6560–
6562, 6580(c).) 

 
 Authorizes the bureau to institute disciplinary proceedings and impose sanctions 

on licensees who violate a statute, regulation, or the Professional Fiduciaries Code 
of Ethics, or for other specified causes. Sanctions include administrative citations 
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and fines and license suspension, probation, or revocation. In addition, allows the 
bureau to refer licensees to the Attorney General or local district attorney for 
criminal prosecution. (§ 3; Bus. & Prof. Code, §§ 6580–6584.)  

 
 Sunsets the Statewide Registry of Private Conservators and Guardians and the 

local court registry for professional fiduciaries, effective July 1, 2008. (§ 6; Prob. 
Code, § 2345. § 7; Prob. Code, § 2856.) 

 
 Contains a sunset date of July 1, 2011, for the act, unless otherwise extended. 

Provides that if the bureau and chief sunset, the functions, duties, and 
responsibilities shall be transferred to the advisory committee, and the committee 
shall be established as a board within the Department of Consumer Affairs. (§ 3; 
Bus. & Prof. Code, § 6510(c). [See Governor’s signing message below.]) 

 
Governor’s Signing Message 
I am signing Senate Bill 1550 because I believe that it is important to protect California’s 
vulnerable population from the financial abuse of unscrupulous professional fiduciaries that 
seek to do intentional harm. 
 
However, clean-up legislation will be necessary in the next legislative session because of the 
way the author structured the bill. This bill establishes an unnecessary and complicated 
mechanism of transferring the responsibilities and jurisdiction of the newly created 
Professional Fiduciaries Bureau (Bureau) to a newly created Professional Fiduciaries 
Advisory Committee, which would then be established as a board within the Department of 
Consumer Affairs, after July 1, 2011. The creation of this arrangement is not justified and 
will leave consumers and the general public more confused by this regulatory scheme. 
Moreover, there is no rational, analytical justification to assume that in five years the Bureau 
would even need to be reconstituted as a full board. I would rather have a future Legislature 
evaluate that need at the time of the sunset review, instead of establishing the presumption 
now. 
 
Therefore, my Administration will work with the Legislature to eventually clean up this bill 
so that the public can have faith that its State government is open, transparent, and easy to 
understand while protecting the interests of all Californians, especially its most vulnerable 
citizens. 
 
Sincerely, 
Arnold Schwarzenegger  

 
SB 1716 (Bowen); Stats. 2006, ch. 492 

Among other things, this bill establishes new procedures governing ex parte 
communications in probate cases, as follows: 
 

 Provides, commencing January 1, 2008, that, in the absence of a stipulation to the 
contrary between parties who have filed pleadings in a proceeding under the 
Probate Code, there shall be no ex parte communications between any party, or 
attorney for the party, and the court concerning a subject raised in those 
pleadings, except as permitted or required by law. (§ 2; Prob. Code, § 1051(a), 
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(d). § 5; Welf. & Inst. Code, § 5372(a), (c).) 
 

 Notwithstanding the above, permits the court, on and after January 1, 2008, to 
refer a matter to the court investigator or take other appropriate action in response 
to an ex parte communication regarding (1) a fiduciary (conservator, guardian, 
trustee, personal representative, attorney-in-fact, custodian under the California 
Uniform Transfer to Minors Act, or other legal representative) as to the 
fiduciary’s performance of his or her duties and responsibilities, or (2) a person 
who is the subject of a conservatorship or guardianship proceeding. 
 

 Specifies that any such action taken by the court shall be consistent with due 
process and requirements prescribed by existing law. 
 

 Requires the court to disclose the ex parte communication to all parties and 
counsel. However, the court may, for good cause, dispense with the disclosure if 
necessary to protect the ward or conservatee from harm. (§ 2; Prob. Code, § 
1051(b), (d). § 5, Welf. & Inst. Code, § 5372(a), (c).) 
 

 Requires the Judicial Council, by January 1, 2008, to adopt a rule of court 
implementing the above provisions. (§ 2; Prob. Code, § 1051(c). § 5, Welf. & 
Inst. Code, § 5372(b).) 

 
Note: The provisions in this bill that would have allowed the court to order a review 
of the conservatorship at any time (Prob. Code, § 1850) and required the court 
investigator’s evaluation to include an examination of the conservatee’s placement, 
quality of care, and finances (Prob. Code, § 1851) did not become operative as they 
were also contained in AB 1363, which was chaptered after this bill. (See §§ 5.5 and 
5.7.) The versions of these two provisions in AB 1363 were enacted and become 
operative on July 1, 2007.  
 
For further information or if you have any questions, please contact Daniel A. Pone, 
Senior Attorney, Administrative Office of the Courts, Office of Governmental 
Affairs, (916) 323-3121, daniel.pone@jud.ca.gov. 
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