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BEFORE THE 
COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM ON: 

Government Code Sections 6252, 6253, 
6253.1, 6253.5, 6253.9, 6254.3, 6255, and 
6259 
Statutes 1975, Chapters 678 and 1246;  
Statutes 1977, Chapter 556;  
Statutes 1980, Chapter 535;  
Statutes 1982, Chapter 163;  
Statutes 1984, Chapters 802 and 1657;  
Statutes 1985, Chapter 1053;  
Statutes 1990, Chapter 908;  
Statutes 1992, Chapters 463 and 970; Statutes 
1993, Chapter 926; Statutes 1994, Chapter 
923; Statutes 1998, Chapter 620; Statutes 
1999, Chapter 83; Statutes 2000, Chapter 982; 
Statutes 2001, Chapter 355; and Statutes 2002, 
Chapters 945 and 1073 
Filed on October 15, 2002 (02-TC-10), and 
June 26, 2003 (02-TC-51) 

By County of Los Angeles and Riverside 
Unified School District, Claimants. 

Case No.:  02-TC-10 and 02-TC-51 

California Public Records Act 
STATEMENT OF DECISION  
PURSUANT TO GOVERNMENT CODE 
SECTION 17500 ET SEQ.; TITLE 2, 
CALIFORNIA CODE OF  
REGULATIONS, DIVISION 2,  
CHAPTER 2.5. ARTICLE 7 

(Adopted on May 26, 2011, 
Corrected on December 17, 2012) 

STATEMENT OF DECISION 
The Commission on State Mandates (“Commission”) heard and decided this test claim during a 
regularly scheduled hearing on May 26, 2011.  Keith Petersen appeared on behalf of Riverside 
Unified School District.  Leonard Kaye and Lieutenant Judy Gerhardt appeared on behalf of Los 
Angeles County and Los Angeles County Sheriff’s Department.  Donna Ferebee appeared on 
behalf of the Department of Finance.    

The law applicable to the Commission’s determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code 
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis at the hearing by a vote of 6-0 to partially approve 
this test claim. 

Summary of Findings 
This consolidated test claim filed by County of Los Angeles and Riverside Unified School 
District addresses activities associated with the California Public Records Act (CPRA) (Gov. 
Code, § 6250 et seq.), which provides for the disclosure of public records kept by state, local 
agencies, kindergarten through 12th grade school districts and community college districts (K-14 
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districts), and county offices of education.  These activities include:  (1) providing copies of 
public records with portions exempted from disclosure redacted; (2) notifying a person making a 
public records request whether the requested records are disclosable; (3) assisting members of 
the public to identify records and information that are responsive to the request or the purpose of 
the request; (4) making disclosable public records in electronic formats available in electronic 
formats; and (5) removing an employee’s home address and home telephone number from any 
mailing list maintained by the agency when requested by the employee.  

In 2004, California voters approved Proposition 59, to incorporate the right of public access to 
information contained in the CPRA and other open meetings and public records laws, into the 
California Constitution.   
The Commission makes the following findings regarding the test claim statutes: 

Public records open to inspection (Gov. Code, §§ 6252, 6253, and 6253.9)  

Section 6253 sets forth the right of every person to inspect any public record with exceptions, 
and the duties of public agencies that receive a request to inspect public records.  Section 6253.9 
addresses the form of disclosure of public records that are in an electronic format, and sets limits 
on the costs charged to the requester of information in an electronic format. 

Some of the activities imposed by sections 6253 and 6253.9 are not new activities.  However, 
sections 6253 and 6253.9 do impose state-mandated new programs or higher levels of service on 
local agencies and K-14 districts.  

Assistance to members of the public (Gov. Code, § 6253.1)  

Section 6253.1 addresses the duty of a public agency to assist members of the public that request 
to inspect a public record.  Section 6253.1 imposes a state-mandated new program or higher 
level of service on local agencies and K-14 districts.  

Initiative, referendum, recall petitions, and petitions for reorganization of K-14 districts (Gov. 
Code, § 6253.5)  

Section 6253.5 excludes initiatives, referenda, recall petitions, petitions for reorganization of  
K-14 districts, and any memoranda prepared by the county elections officials in the examination 
of the petitions indicating which registered voters have signed particular petitions from being 
deemed public records and provides that such records shall not be open to inspection.   
Section 6253.5 also provides exceptions to the exclusion, in which specified individuals are 
permitted to examine such records. 

The plain language of section 6253.5 does not impose any activities on K-14 districts.  In 
addition, K-14 districts are not required to seek permission to examine the documents addressed 
in section 6253.5, and as a result, section 6253.5 does not impose a state-mandated new program 
or higher level of service. 

Disclosure of home addresses and phone numbers of school district and county office of 
education employees (Gov. Code, § 6254.3)  

Section 6254.3 provides that the home addresses and home telephone numbers of state 
employees and employees of a school district or county office of education shall not be deemed 
to be public records and prohibits such records from being open to public inspection.   
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Section 6254.3 authorizes the state, school districts, and county offices of education, to make 
such information open to public inspection in limited circumstances.   

Section 6254.3 imposes a state-mandated new program or higher level of service on K-14K-12 
school districts and county offices of education to remove the home address and telephone 
number of an employee from any mailing lists that the K-14K-12 school district or county office 
of education is legally required to maintain, if requested by the employee, except for lists used 
exclusively by the K-14 district or county office of education to contact the employee.   

Justification for withholding of records (Gov. Code, § 6255)  

Section 6255 requires local agencies and K-14 districts to provide a justification for withholding 
records for which a public records request was made, but providing a justification for 
withholding records is not a new requirement. 

Section 6255 imposes a state-mandated new program or higher level of service to respond in 
writing to a written request for inspection or copies of public records that includes a 
determination that the request is denied, in whole or in part. 

Court costs and attorney fees (Gov. Code § 6259) 

Section 6259 addresses the orders of the court in proceedings brought by a person seeking to 
enforce his or her right to inspect or to receive a copy of any public record or class of public 
records that a public agency has refused to disclose.  Section 6259 requires the court to award 
court costs and attorney fees to a plaintiff that prevails in litigation alleging the improper 
withholding of public records by a public agency.   

The payment of court costs and attorney fees is not a service to the public.  Instead it is a 
consequence for failing to provide a service to the public when required by law, and as a result, 
does not constitute a program within the meaning of article XIII B, section 6 of the California 
Constitution.  

Also, the language of section 6259 does not require local agencies or K-14 districts to engage in 
litigation.  Even if the requirement were read into section 6259, section 6259 has not changed, as 
relevant to this discussion, since 1968.  As a result, engaging in litigation is not a state-mandated 
new program or higher level of service imposed by section 6259. 

Costs mandated by the state 

Government Code section 17556, subdivision (f), prohibits the Commission from finding costs 
mandated by the state for duties that are necessary to implement or expressly included in a ballot 
measure approved by the voters in a state-wide or local election.  In addition, Government Code 
section 17556, subdivision (d), prohibits the Commission from finding costs mandated by the 
state where a local agency or school district has the authority to levy service charges, fees, or 
assessments sufficient to pay for the mandated program or increased level of service. 

Neither subdivision (f) or (d), preclude the Commission from finding costs mandated by the state 
because there is no evidence in the law or in the record that the state-mandated activities are 
necessary to implement Proposition 59, and there is insufficient fee authority to cover the costs 
of all state-mandated activities.  The fee authority applies only to the direct costs of providing an 
electronic copy to a person pursuant to Government Code section 6254.3, or the direct cost plus 
the cost to construct a record, and the cost of programming and computer services necessary to 
produce a copy of the record if:  (1) the public agency would be required to produce a copy of an 
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electronic record and the record is one that is produced only at otherwise regularly scheduled 
intervals; or (2) the request would require data compilation, extraction, or programming to 
produce the record.  Under article XIII B, section 6, all costs mandated by the state, including 
direct and indirect costs, are reimbursable.  However, the fee authority provided by the CPRA 
constitutes offsetting revenue that will be identified in the parameters and guidelines.  

For the reasons discussed above, the Commission finds that Government Code sections 6253, 
6253.1, 6253.9, 6254.3, and 6255 impose reimbursable state-mandated programs on local 
agencies and K-14 districts within the meaning of article XIII B, section 6 of the California 
Constitution, and Government Code section 17514, for the following specific new activities: 

1. If requested by a person making a public records request for a public record kept in an 
electronic format, provide a copy of a disclosable electronic record in the electronic 
format requested if the requested format is one that has been used by the agency to create 
copies for its own use or for provision to other agencies.  (Gov. Code, § 6253.9,  
subd. (a)(2) (Stats. 2000, ch. 982).) 

2. Within 10 days from receipt of a request for a copy of records determine whether the 
request, in whole or in part, seeks copies of disclosable public records in the possession 
of the local agency or K-14 district and notify the person making the request of the 
determination and the reasons for the determination.  (Gov. Code, § 6253, subd. (c) 
(Stats. 2001, ch. 982).) 

3. If the 10-day time limit of Government Code section 6253 is extended by a local agency 
or K-14 district due to “unusual circumstances” as defined by Government Code  
section 6253, subdivision (c)(1)-(4) (Stats. 2001, ch. 982), the agency head, or his or her 
designee, shall provide written notice to the person making the request, setting forth the 
reasons of the extension and the date on which a determination is expected to be 
dispatched.  (Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).) 

4. When a member of the public requests to inspect a public record or obtain a copy of a 
public record:   

a. assist the member of the public to identify records and information that are 
responsive to the request or to the purpose of the request, if stated;  

b. describe the information technology and physical location in which the 
records exist; and  

c. provide suggestions for overcoming any practical basis for denying access to 
the records or information sought.   

These activities are not reimbursable when:  (1) the public records requested are made 
available to the member of the public through the procedures set forth in Government 
Code section 6253; (2) the public agency determines that the request should be denied 
and bases that determination solely on an exemption listed in Government Code section 
6254; or (3) the public agency makes available an index of its records.  (Gov. Code,  
§ 6253.1, subds. (a) and (d) (Stats. 2001, ch. 355).) 

5. For K-14K-12 school districts and county offices of education only, redact or withhold 
the home address and telephone number of employees of K-14K-12 school districts and 
county offices of education from records that contain disclosable information.   
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This activity is not reimbursable when the information is requested by:  (1) an agent, or a 
family member of the individual to whom the information pertains; (2) an officer or 
employee of another school district, or county office of education when necessary for the 
performance of its official duties; (3) an employee organization pursuant to regulations 
and decisions of the Public Employment Relations Board, except that the home addresses 
and home telephone numbers of employees performing law enforcement-related 
functions shall not be disclosed (and thus must always be redacted or withheld); (4) an 
agent or employee of a health benefit plan providing health services or administering 
claims for health services to K-14K-12 school district and county office of education 
employees and their enrolled dependents, for the purpose of providing the health services 
or administering claims for employees and their enrolled dependents.  (Gov. Code,  
§ 6254.3, subd. (a) (Stats. 1992, ch. 463).) 

6. For K-14K-12 school districts and county offices of education only, remove the home 
address and telephone number of an employee from any mailing lists that the K-14K-12 
school district or county office of education is legally required to maintain, if requested 
by the employee, except for lists used exclusively by the K-14K-12 school district or 
county office of education to contact the employee.  (Gov. Code, § 6254.3, subd. (b) 
(Stats. 1992, ch. 463).) 

7. If a request is denied, in whole or in part, respond in writing to a written request for 
inspection or copies of public records that includes a determination that the request is 
denied.  (Gov. Code, § 6255, subd. (b) (Stats. 2000, ch. 982).) 

In addition, the Commission concludes that the fee authority set forth in Government Code 
section 6253.9, subdivisions (a)(2) and (b), as added by Statutes 2000, chapter 982, is offsetting 
revenue and shall be deducted from the costs of providing a copy of a disclosable electronic 
record in the electronic format requested. 

Finally, the Commission finds that any other test claim statutes and allegations not specifically 
approved above, do not impose a reimbursable state mandated program subject to article XIII B, 
section 6 of the California Constitution.   

BACKGROUND 
This test claim addresses activities associated with the California Public Records Act (CPRA) 
(Gov. Code, § 6250 et seq.), which provides individuals in California access to information 
concerning the conduct of the people’s business.  Prior to the adoption of the CPRA in 1968, the 
law governing disclosure of public records consisted of a “hodgepodge of statutes and court 
decisions.”1  The CPRA was adopted in order to more clearly define what constitutes a “public 
record” open to inspection and what information can be or is required to be withheld from 
disclosure.  Since the 1968 adoption of the CPRA there have been numerous amendments to the 
CPRA; some of these amendments are the subject of this test claim.   

On October 15, 2002 the County of Los Angeles filed the California Public Records Act:  
Disclosure Procedures (02-TC-10) test claim seeking reimbursement for costs associated with 
the procedures used by counties for responding to public records requests.  The County of  
Los Angeles alleges reimbursable costs for activities such as:  (1) assisting members of the 

1 Los Angeles Unified School Dist. v. Superior Court (2007) 151 Cal.App.4th 759, 765.  
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public to identify records and information that are responsive to the request or the purpose of the 
request; (2) estimate a date and time when the disclosable records will be made available; (3) 
respond in writing to a written request for inspection or copies of public records when the request 
is denied in whole or in part; (3) make information that constitutes an identifiable public record 
kept in electronic format available in the electronic format which it is held; and (4) include as a 
writing that can constitute a “public record” any photocopy, transmission by electronic mail or 
facsimile, and any record thereby created, regardless of the manner in which the record has been 
stored.2 

On June 26, 2003, Riverside Unified School District filed the California Public Records Act  
(02-TC-51) test claim, which similarly seeks reimbursement for costs associated with complying 
with the CPRA.  Riverside Unified School District alleges reimbursable state-mandated costs for 
K-14 districts and county offices of education to engage in activities including:  (1) providing 
redacted copies of requested documents deleting portions exempted by law; (2) providing copies 
of public records to the public, including the determination and collection of the fee;  
(3) promptly notifying a person making a request for a copy of records, within 10 days from 
receipt of the request, of the determination of whether the requested records are disclosable 
records; and (4) removing an employee’s home address and home telephone number from any 
mailing list maintained by the agency when requested  by that employee.3   

In 2004, California voters approved Proposition 59, which amended article I, section 3 of the 
California Constitution to include the right of public access to writings of government officials.  
In light of Proposition 59, it was determined that the California Public Records Act: Disclosure 
Procedures (02-TC-10) test claim and the California Public Records Act (K-14) (02-TC-51) test 
claim would require consideration of Government Code section 17556, subdivision (f), which 
provided that the Commission shall not find costs mandated by the state if the Commission finds: 

The statute or executive order imposes duties that are necessary to implement, 
reasonably within the scope of, or expressly included in, a ballot measure 
approved by voters in a statewide or local election.  This subdivision applies 
regardless of whether the statute or executive order was enacted or adopted before 
or after the date on which the ballot measure was approved by the voters.4   

However, on March 13, 2007, Government Code section 17556, subdivision (f), was found 
unconstitutional by the superior court in California School Boards Association (CSBA), et al. v. 
Commission on State Mandates, et al. [No. 06CS01335].  The court’s judgment enjoined the 
Commission from taking any action to implement Government Code section 17556,  
subdivision (f).  This decision was appealed, and as a result, on August 2, 2007 the test claims 
were removed from the Commission’s hearing calendar until a final court decision in California 
School Boards Association, et al. v. Commission on State Mandates, et al.   
On March 9, 2009, the Court of Appeal found Government Code section 17556, subdivision (f), 
constitutional except for the language “reasonably within the scope of.”  As a result of the 

2 02-TC-10 test claim, supra, pgs. 1-9. 
3 02-TC-51 test claim, supra, pgs. 26-28. 
4 Government Code section 17556, subdivision (f), as amended by Statutes 2006, chapter 538.  

6 
 

                                                 

9



court’s decision, Government Code section 17556, subdivision (f) provides that the Commission 
shall not find costs mandated by the state if the Commission finds: 

The statute or executive order imposes duties that are necessary to implement, or 
are expressly included in, a ballot measure approved by the voters in a statewide 
or local election.  This subdivision applies regardless of whether the statute or 
executive order was enacted or adopted before or after the date on which the 
ballot measure was approved by the voters.5 

On November 2, 2010 the Commission consolidated the California Public Records Act: 
Disclosure Procedures (02-TC-10) and California Public Records Act (K-14) (02-TC-51) test 
claims to form the consolidated California Public Records Act (02-TC-10 and 02-TC-51) test 
claim.   

A. Claimants’ Position 
The claimants allege that the test claim statutes impose reimbursable state-mandated activities.  
Activities which are alleged to have resulted in reimbursable costs include:  assisting members of 
the public in making an effective public records request, disclosing records in an electronic 
format, redacting information exempt from disclosure, limiting disclosure of K-14 district 
employees’ home address and telephone numbers, removing a K-14 district employee’s home 
address and telephone numbers when requested by the employee, and paying attorney fees to a 
prevailing plaintiff that brought suit against a K-14 district for improperly withholding public 
records.6 

On March 25, 2004, the California Community Colleges Chancellor’s Office (Chancellor’s 
Office) indicated that it would defer to the analysis of the Department of Finance (Finance) 
regarding the test claim, because the CPRA applies equally to all government entities, and as a 
result, there is nothing unique to the college districts that requires a response from the 
Chancellor’s Office.  Interpreting this as a comment that districts are not entitled to 
reimbursement, the school district claimant, Riverside Unified School District, argues that the 
Chancellor’s Office comments must be disregarded.  The claimant states: 

The comment that the statute in question applies equally to all government entities 
is not one of the valid exceptions to mandate reimbursement set forth in 
Government Code section 17556.  Therefore, it must be disregarded. 

If, by chance, CCC intended to object to the test claim on the grounds that the 
statute in question is a law of general application, that too must fail.  [¶] . . . .  [A] 
law of general application must make local agencies indistinguishable from 
private employers.  The test claim statutes apply only to school districts, county 
offices of education and community college districts and not to private 
employers.7  

On January 18, 2011 the County of Los Angeles submitted comments in response to the 
Commission’s request for comments regarding the effect of Proposition 59 on the consolidated 

5 Government Code section 17556, subdivision (f), as amended by Statutes 2010, chapter 719. 
6 02-TC-10 Test Claim, supra, 02-TC-51 Test Claim Filing, supra. 
7 Claimant response to the Chancellor’s Office Comments, dated April 30, 2004.  
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California Public Records Act (02-TC-10 and 02-TC-25) test claim.  The County of Los Angeles 
argues: 

[T]he public records act requirements included in the test claim legislation were in 
addition to those found in prior law and were not available or necessary in 
implementing the . . . declaration of fundamental rights in the California Public 
Records Act of 1968 and Proposition 59.  In addition, the test claim legislation 
was not expressly included in Proposition 59.   

Accordingly, the County finds that the test claim legislation did not impose duties 
that are necessary to implement, or are expressly included in, the Proposition 59 
ballot measure approved by the voters.  Consequently, the ballot initiative funding 
disclaimer cannot be applied to disqualify reimbursement of the County’s costs . . 
. .8  (Original underline.) 

On April 18, 2011 both claimants submitted comments in response to the draft staff analysis, 
which will be addressed in the discussion below.9  

B. Department of Finance’s Position (Finance) 
On November 20, 2002, Finance submitted comments in response to the unconsolidated 
California Public Records Act: Disclosure Procedures (02-TC-10) test claim.  Finance found 
that a portion of the test claim may be a state mandate.  Finance states: 

The test claim legislation specifies the type of response that the claimant must 
give to the requestor and the timelines that must be met which could potentially 
result in a greater number of staff hours spent researching and helping requestors.  
Anything above and beyond staff time dedicated to expediting and or [sic] 
researching requests would not be considered state-mandated activities, and 
additional activities and equipment noted by the claimant are considered 
discretionary and therefore not reimbursable.10  

On January 14, 2011, Finance submitted comments in response to the Commission’s request for 
comments regarding the effect of Proposition 59 on the consolidated California Public Records 
Act (02-TC-10 and 02-TC-51) test claim.  Finance argues that the Commission should find that 
there are no costs mandated by the state because the test claim statutes are necessary to 
implement Proposition 59.   

On April 19, 2011, Finance submitted comments in response to the draft staff analysis, which 
echo the arguments made in Finance’s January 14, 2011 comments.11   

C. Chancellor’s Office Position 

8 Claimant comments in response to request for comments, dated January 18, 2011. 
9 Claimants’ responses to draft staff analysis, supra. 
10 Finance comments on 02-TC-10, supra.  
11 Finance comments on draft staff analysis, supra.   
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On March 25, 2010, the Chancellor’s Office submitted comments in response to the 
unconsolidated California Public Records Act (K-14) (02-TC-51) test claim.  The Chancellor’s 
Office states in relevant part: 

The Chancellor’s Office chooses not to respond to this test claim.  We don’t have 
anything to add to this issue, because the statute in question applies equally to all 
government entities and there’s nothing unique to college districts that requires a 
response.  Therefore, we defer to whatever analysis is provided to you by the 
Department of Finance.12 

COMMISSION FINDINGS 

The courts have found that article XIII B, section 6 of the California Constitution13
 recognizes 

the state constitutional restrictions on the powers of local government to tax and spend.14
  “Its 

purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 
impose.”15  A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task.16  In addition, the required activity or task must be new, constituting a “new program,” and 
it must create a “higher level of service” over the previously required level of service.17   
The courts have defined a “program” subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 

12 Chancellor’s Office comments on 02-TC-51 test claim, dated March 25, 2004.   
13 California Constitution, article XIII B, section 6, subdivision (a), (as amended by Proposition 
1A in November 2004) provides:  “Whenever the Legislature or any state agency mandates a 
new program or higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the program or increased 
level of service, except that the Legislature may, but need not, provide a subvention of funds for 
the following mandates:  (1) Legislative mandates requested by the local agency affected. (2) 
Legislation defining a new crime or changing an existing definition of a crime. (3) Legislative 
mandates enacted prior to January 1, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 1975.” 
14 Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th727, 735 (Kern 
High School Dist.). 
15 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
16 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.  
17 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988)  
44 Cal.3d 830, 835-836 (Lucia Mar). 
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policy, but does not apply generally to all residents and entities in the state.18  To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 
legislation.19  A “higher level of service” occurs when there is “an increase in the actual level or 
quality of governmental services provided.”20  Finally, the newly required activity or increased 
level of service must impose costs mandated by the state.21 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.22  In making its 
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an 
“equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities.”23   

A. Some of the test claim statutes impose state-mandated new programs or higher 
levels of service subject to article XIII B, section 6 of the California Constitution 

The following discussion will introduce each test claim statute or groups of test claim statutes 
with a header that describes the content of the statutes.  The discussion will then analyze whether 
each statute or groups of statutes under the header impose state-mandated new programs or 
higher levels of service.   

Public records open to inspection (Gov. Code, §§ 6252, 6253, and 6253.9)  

Section 6252 sets forth the definitions of terms used in the CPRA.  Section 6253 sets forth the 
right of every person to inspect any public record, with exceptions, and the duties of public 
agencies, state and local, and K-14 districts that receive a request to inspect public records.  
Section 6253.9 addresses the form of disclosure of public records that are in an electronic format, 
and sets limits on the costs charged to the requester of information in an electronic format.   

Interpreting statutes begins with examining the statutory language, giving the words their 
ordinary meaning, and if the words are unambiguous the plain meaning of the language 

18 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles I); Lucia Mar, 
supra, 44 Cal.3d 830, 835). 
19 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
20 San Diego Unified School Dist., supra, 33 Cal.4th 859, 877. 
21 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
22 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. 
23 County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817. 
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governs.24  The plain language of Government Code sections 6253 and 6253.9 require local 
agencies and K-14 districts to engage in the following activities: 

1. Make public records open to inspection at all times during the office hours of the local 
agency or K-14 district, by every person, except for public records exempted from 
disclosure or prohibited from disclosure.  (Gov. Code, § 6253, subd. (a) (Stats. 2001, ch. 
982); and Gov. Code, § 6253.9, subd. (a)(1) (Stats. 2000, ch. 982).) 

2. Make any reasonably segregable portion of a record available for inspection after the 
deletion of the portions that are exempted by law.  (Gov. Code, § 6253, subd. (a)  
(Stats. 2001, ch. 982).) 

3. Provide a copy, or exact copy unless impractical, of disclosable records, upon request for 
a copy or exact copy of records that reasonably describes an identifiable record or 
records.  (Gov. Code, § 6253, subd. (b) (Stats. 2001, ch. 982).)   

4. If requested by a person making a public records request for a public record kept in an 
electronic format, provide a copy of a disclosable electronic record in the electronic 
format requested if the requested format is one that has been used by the agency to create 
copies for its own use or for provision to other agencies.  (Gov. Code, § 6253.9, subd. 
(a)(2) (Stats. 2000, ch. 982).) 

5. Within 10 days from receipt of a request for a copy of records determine whether the 
request, in whole or in part, seeks copies of disclosable public records in the possession 
of the local agency or K-14 district and notify the person making the request of the 
determination and the reasons for the determination.  (Gov. Code, § 6253, subd. (c) 
(Stats. 2001, ch. 982).) 

6. If the 10-day time limit of Government Code section 6253 is extended by a local agency 
or K-14 district, due to “unusual circumstances” as defined by Government Code section 
6253, subdivision (c)(1)-(4) (Stats. 2001, ch. 982), the agency head, or his or her 
designee, shall provide written notice to the person making the request, setting forth the 
reasons the extension and the date on which a determination is expected to be dispatched.  
(Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).) 

The Commission finds that the above activities are mandated by the state. 

In addition, the claimants argue that the provision of a copy of disclosable records pursuant to 
Government Code section 6253, subdivision (b), includes “the determination and collection of 
the fee” that local agencies and K-14 districts are authorized to charge for duplication of public 
records.25  Subdivision (b) provides in relevant part: 

Except with respect to public records exempt from disclosure by express 
provisions of law, each state or local agency, upon a request for a copy of records 
that reasonably describes an identifiable record or records, shall make the records 
promptly available to any person upon a payment of fees covering direct costs of 
duplication, or a statutory fee if applicable.    

24 Estate of Griswold (2001) 25 Cal.4th 904, 910-911. 
25 02-TC-51 test claim, supra, p. 26. 
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The claimants argue, “The unambiguous plain meaning of this Section is that collection of the 
fee is a condition precedent to providing the records, so it is a necessary activity to comply with 
the mandate to provide the records.  Furthermore, to collect the fee, the amount must be 
determined.”  However, the plain language of subdivision (b) does not require public agencies to 
determine or collect a fee.  Instead, it speaks to the timing of the mandated activity of providing a 
copy of a public record.  In addition, under Government Code section 6253, subdivision (e), 
which allows local agencies and K-14 districts to adopt requirements that provide greater access 
to records, local agencies and K-14 districts can waive fees, and thus, the collection and 
determination of a fee is not a necessary activity to comply with the mandate to provide public 
records.26  As a result, the Commission finds that local agencies and K-14 districts are not 
mandated to determine or collect fees for the duplication of public records.   

The Commission further finds that the above state-mandated activities carry out the 
governmental function of providing a service to the public by providing access to information 
regarding the business of the public, and as a result, constitute a program within the meaning of 
article XIII B, section 6 of the California Constitution.  Although the above activities constitute 
“programs” it is necessary to determine whether they are new in comparison with the legal 
requirements in effect immediately before the enactment of the test claim legislation.  The 
following discussion will address each activity in the order listed above. 

Since 1968, local agencies and K-14 districts were required to make public records open to 
inspection at all times during the office hours of the local agencies and K-14 districts, by every 
person, except for public records exempted from disclosure or prohibited from disclosure.27  
However, the claimants argue that “public records” that are required to be open for inspection 
did not include records made by “photocopying, transmitting by electronic mail or facsimile [or]. 
. . . any record thereby created, regardless of the manner in which the record has been stored,” 
until the definition of “writing” as used in the CPRA was amended in 2002 to specifically 
include these methods of keeping information.28  Thus, the claimants assert that publicly 
disclosing information kept in these formats is a new activity.   

However, in 1970 the Legislature defined “public records” to include: 

[A]ny writing containing information relating to the conduct of the public’s 
business prepared, owned, used, or retained by any state or local agency 
regardless of physical form or characteristics.29  (Italics added.) 

“Writing” as used in the CPRA was defined to include: 

26 North County Parents Organization v. Dept. of Education (4th. Dist. 1994) 23 Cal.App.4th 
144, 148.  The court, in discussing former Government Code section 6253.1 (currently 
Government Code section 6253, subdivision (e)) found that, “This section gives an agency 
power to ‘adopt requirements for itself which allow greater access to records than prescribed by 
the minimum standards set forth in this chapter.’  The trial court apparently concluded that this 
provision permits an agency to waive or reduce its fees.  We agree.  A reduction in copy fee 
permits ‘greater access’ to records.” 
27 Former Government Code section 6253 (Stats. 1968, ch.1473). 
28 02-TC-10 test claim, supra, p. 8, citing to Statutes, 2002, chapter 945.  
29 Former Government Code section 6252, subdivision (d).   
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[H]andwriting, typewriting, printing, photostating, photographing, and every other 
means of recording upon any form of communication or representation, including 
letters, words, pictures, sounds, or symbols, or combination thereof, and all 
papers, maps, magnetic or paper tapes, photographic films and prints, magnetic or 
punched cards, discs, drums, and other documents.30  (Italics added.) 

The above language indicates that the Legislature intended public records to include every 
conceivable kind of record that is involved in the governmental process.  To find otherwise 
would conflict with the purpose and focus of the CPRA, which is to make disclosable 
information open to the public, not simply the documents prepared, owned, used, or retained by a 
public agency.31  This interpretation is consistent with the court’s discussion of what constitutes 
a public record in San Gabriel Tribune v. Superior Court, which included in its discussion the 
following description by the Assembly Committee on Statewide Information Policy: 

This definition [of what constitutes a public record] is intended to cover every 
conceivable kind of record that is involved in the governmental process and will 
pertain to any new form of record-keeping instrument as it is developed.32  

As a result, the Commission finds that making public records open to inspection by every person 
at all times during the office hours of the local agency and K-14 district does not constitute a new 
program or higher level of service regardless of the form which the public records are kept. 

The claimants also argue that prior to 1981 state and local agencies and K-14 districts were not 
required to provide redacted copies of requested documents.33  In 1981, the CPRA was 
specifically amended to provide, “Any reasonably segregable portion of a record shall be 
provided to any person requesting such record after deletion of the portions which are exempt by 
law.”34  However, this amendment only codified the interpretation of the CPRA accorded to it by 
case law.  Prior to the 1981 amendment courts already held that the CPRA requires segregation 
of exempt materials from nonexempt materials contained in a single document and to make the 
nonexempt materials open for inspection and copying.35  In 1979, after noting that the focus of 
the CPRA is information and not documents the court in Nor. Cal. Police Practices Project v. 
Craig concluded:  

[W]here nonexempt materials are not inextricably intertwined with exempt 
materials and are otherwise reasonably segregable therefrom, segregation is 

30 Former Government Code section 6252, subdivision (e).  
31 Nor Cal. Police Practices (1979) 90 Cal.App.3d 116, p. 123-124. 
32 San Gabriel Tribune v. Superior Court (1983) 143 Cal.App.3d 762, 774, citing to Volume 58 
Opinions of the Attorney General 629, 633-634 (1975), which cites to Assembly Committee on 
Statewide Information Policy California Public Records Act of 1968 (1 Appendix to Journal of 
Assembly 7, Reg. Sess. (1970), See also AG opinion 53 Ops.Cal.Atty.Gen. 136, 140-143). 
33 02-TC-51, supra, pgs. 11 and 26, citing to Statutes 1981, chapter 968. 
34 Former Government Code section 6257 (Stats. 1981, ch. 968). 
35 Nor Cal. Police Practices (1979) 90 Cal.App.3d 116, p. 123-124. 
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required to serve the objective of the [CPRA] to make public records available for 
public inspection and copying unless a particular statute makes them exempt.36 

As a result, the Commission finds that the general duty to make any reasonably segregable 
portion of a record available for inspection after the deletion of the portions that are exempted by 
law does not constitute a new program or higher level of service subject to articles XIII B, 
section 6 of the California Constitution.  

In regard to providing copies or exact copies of public records upon a request that reasonably 
describes an identifiable record, public agencies have been required to engage in this activity 
since the 1968 enactment of the CPRA.  Former Government Code sections 6256 and 6257 
provided: 

6256.  Any person may receive a copy of any identifiable public record or shall be 
provided with a copy of all information contained therein.  Computer data shall be 
provided in a form determined by the agency. 

6257.  A request for a copy of an identifiable public record or information 
produced therefrom, or certified copy of such record, shall be accompanied by 
payment of a reasonable fee or deposit established by the state or local agency, or 
the prescribed statutory fee, where applicable.37  

A “certified copy” is a duplicate of an original document, certified as an exact reproduction of 
the original.38  Thus, since 1968 public agencies were required to provide copies or exact copies 
of public records upon a request of identifiable public records.  As a result, the Commission finds 
that providing a copy, or exact copy unless impractical, of disclosable records, upon request for a 
copy or exact copy of records that reasonably describes an identifiable record, does not constitute 
a new program or higher level of service subject to article XIII B, section 6 of the California 
Constitution.   

Although the Commission has found that making public records, including records in an 
electronic format, open to inspection at all times does not constitute a new program or higher 
level of service, providing an electronic copy of a public record kept in an electronic format does 
constitute a new program or higher level of service.  Prior to 2000, public agencies were not 
required to provide the public with an electronic copy of a public record kept in an electronic 
format.  Instead, public agencies were given discretion to provide “[c]omputer data . . . in a form 
determined by the agency.”39  One of the purposes for enacting section 6253.9, and requiring 
public agencies to provide an electronic copy, was to substantially increase the availability of 
public records to the public and to reduce the cost and inconvenience to the public associated 

36 Ibid.  This interpretation of the CPRA is retroactive to the initial enactment of the CPRA in 
1968 as it involves no novel or unforeseeable judicial expansion of the statutory language in 
question.  For retroactivity of judicial statutory interpretation see County of San Diego v. State 
Bd. of Control (1984) 161 Cal.App.3d 868, 870. 
37 Former Government Code sections 6256 and 6257 (Stats. 1968, ch. 1473). 
38 Black’s Law Dictionary (Seventh Ed. 1999) p. 337.  
39 Former Government Code section 6253, subdivision (b) (Stats. 1998, ch. 620). 
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with large volumes of paper records.40  In essence, the intent was to provide a higher level of the 
service of providing public records to the public.  As a result, the Commission finds that the 
requirement to provide an electronic copy of a public record kept in an electronic format 
constitutes a new program or higher level of service subject to article XIII B, section 6 of the 
California Constitution.  

The claimants have pled the activities mandated by Government Code section 6253,  
subdivision (c), relating to providing a person making a public records request notice of the 
determination of whether records are disclosable and whether an extension is needed by the 
public agency to make a determination, as added in 1981.41  Immediately prior to 1981, public 
agencies were not required to engage in these activities.  As a result, the Commission finds that 
the activities mandated by Government Code section 6253 constitute a new program or higher 
level of service subject to article XIII B, section 6 of the California Constitution.  

In summary, the Commission finds the following activities constitute state-mandated new 
programs or higher levels of service subject to article XIII B, section 6 of the California 
Constitution.  

1. If requested by a person making a public records request for a public record kept in an 
electronic format, provide a copy of a disclosable electronic record in the electronic 
format requested if the requested format is one that has been used by the agency to create 
copies for its own use or for provision to other agencies.  (Gov. Code, § 6253.9, subd. 
(a)(2) (Stats. 2000, ch. 982).) 

2. Within 10 days from receipt of a request for a copy of records determine whether the 
request, in whole or in part, seeks copies of disclosable public records in the possession 
of the local agency or K-14 district, and notify the person making the request of the 
determination and the reasons for the determination.  (Gov. Code, § 6253, subd. (c) 
(Stats. 2001, ch. 982).) 

3. If the 10-day time limit of Government Code section 6253 is extended by a local agency 
or K-14 district due to “unusual circumstances” as defined by Government Code section 
6253, subdivision (c)(1)-(4) (Stats. 2001, ch. 982), the agency head, or his or her 
designee, shall provide written notice to the person making the request, setting forth the 
reasons the extension and the date on which a determination is expected to be dispatched.  
(Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).) 

Assistance to members of the public (Gov. Code, § 6253.1)  

Section 6253.1 addresses the duty of a public agency to assist members of the public that request 
to inspect a public record.  The Commission finds that section 6253.1 mandates local agencies 
and K-14 districts to engage in the following activities: 

40 Assembly Committee on Governmental Organization, third reading analysis of AB 2799 
(1999-2000 Regular Session) as amended July 6, 2000.  See also, Senate Rules Committee, 
Office of Senate Floor Analyses, third reading analysis of AB 2799 (1999-2000 Regular Session) 
as amended July 6, 2000. 
41 02-TC-51 test claim, supra, pgs. 11 and 26-27.  Statutes 1981, chapter 968. 
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When a member of the public requests to inspect a public record or obtain a copy of a 
public record:   

a. assist the member of the public to identify records and information that are 
responsive to the request or to the purpose of the request, if stated;  

b. describe the information technology and physical location in which the 
records exist; and  

c. provide suggestions for overcoming any practical basis for denying access to 
the records or information sought.     

This duty is not triggered if:  (1) the public records requested are made available to the 
member of the public through the procedures set forth in Government Code section 6253; 
(2) the public agency determines that the request should be denied and bases that 
determination solely on an exemption listed in Government Code section 6254; or (3) the 
public agency makes available an index of its records.  (Gov. Code, § 6253.1, subds. (a) 
and (d) (Stats. 2001, ch. 355).) 

The claimants pled Government Code section 6253.1 as added in 2001.42  Immediately before 
2001, local agencies and K-14 districts were not required to engage in the activities mandated by 
section 6253.1.  In addition, the above activities are unique to public agencies and implement the 
state policy of increasing access to information regarding the people’s business.43  As a result, 
the Commission finds that the activities mandated by Government Code 6253.1 constitute a new 
program or higher level of service subject to article XIII B, section 6 of the California 
Constitution.  

Initiative, referenda, recall petitions, and petitions for reorganization of K-14 districts (Gov. 
Code, § 6253.5)  

Section 6253.5 excludes initiatives, referenda, recall petitions, petitions for reorganization of  
K-14 districts, and any memoranda prepared by the county elections officials in the examination 
of the petitions indicating which registered voters have signed particular petitions from being 
deemed public records and provides that such records shall not be open to inspection.   
Section 6253.5 also provides exceptions to the exclusion, in which specified individuals are 
permitted to examine such records.   

The claimants assert that section 6253.5 requires K-14 districts to engage in the following 
activity: 

[W]hen necessary, [examine] petitions for the district when petitions are filed to 
fill vacancies on the governing board and petitions for recall, after obtaining 
approval of the appropriate superior court.44  

However, section 6253.5 does not impose any requirements on K-14 districts.  As described 
above, section 6253.5 prohibits disclosure of petitions, and provides exceptions to this 

42 Statutes 2001, chapter 355.   
43 Government Code section 6250, which states that access to information concerning the 
people’s business is a fundamental and necessary right of every person in this state.  
44 02-TC-51 test claim, supra, p. 28.   
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prohibition.  One of the exceptions allows a K-14 district attorney to review a petition upon the 
approval of the appropriate superior court.  This exception does not require K-14 districts to seek 
this approval.  As a result, the Commission finds that Government Code section 6253.5 does not 
impose any state-mandated new program or higher level of service subject to article XIII B, 
section 6 of the California Constitution.  

Disclosure of home addresses and phone numbers of school district and county office of 
education employees (Gov. Code, § 6254.3)  

Section 6254.3 only applies to state employees, school districts, and county offices of education.  
Section 6254.3 provides that the home addresses and home telephone numbers of state 
employees and employees of a school district or county office of education shall not be deemed 
to be public records and prohibits such records from being open to public inspection.   
Section 6254.3 authorizes the state, school districts, and county offices of education, to make 
such information open to public inspection in limited circumstances.   

Specifically, section 6254.3 provides: 

(a) The home addresses and home telephone numbers of state employees and 
employees of a school district or county office of education shall not be deemed 
to be public records and shall not be open to public inspection, except that 
disclosure of that information may be made as follows: 

(1) To an agent, or a family member of the individual to whom the information 
pertains. 

(2) To an officer or employee of another state agency, school district, or county 
office of education when necessary for the performance of its official duties. 

(3) To an employee organization pursuant to regulations and decisions of the 
Public Employment Relations Board, except that the home addresses and home 
telephone numbers of employees performing law enforcement-related functions 
shall not be disclosed. 

(4) To an agent or employee of a health benefit plan providing health services or 
administering claims for health services to state, school districts, and county 
office of education employees and their enrolled dependents, for the purpose of 
providing the health services or administering claims for employees and their 
enrolled dependents. 

(b) Upon written request of any employee, a state agency, school district, or 
county office of education shall not disclose the employee's home address or 
home telephone number pursuant to paragraph (3) of subdivision (a) and an 
agency shall remove the employee's home address and home telephone number 
from any mailing list maintained by the agency, except if the list is used 
exclusively by the agency to contact the employee. 

Although, the language of subdivision (a) is prohibitory in nature, section 6254.3 must be read in 
the context of the whole statutory scheme and not as individual parts or words standing alone.45  
As discussed above, section 6253 of the CPRA requires the redaction of information that is 

45 Fontana Unified School Dist. v. Burman (1988) 45 Cal.3d 208, 218. 
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exempted or prohibited from disclosure from records that contain disclosable information.  
Section 6254.3 prohibits the disclosure of the home address and telephone number of employees 
of K-14 school districts and county offices of education.  Thus, if a record that contains 
disclosable information also contains the addresses and telephone numbers of employees of K-14 
school districts and county offices of education, the addresses and telephone numbers must be 
redacted from the record, except in the limited circumstances listed in section 6254.3, 
subdivisions (a)(1)-(4), in which K-14K-12 school districts and county offices of education have 
the discretion to release this information.  

Pursuant to the plain language of the statute read in light of the whole CPRA, the Commission 
finds that section 6254.3 requires K-14K-12 school districts and county offices of education to 
engage in the following activities: 

1. Redact or withhold the home address and telephone number of employees of K-14K-12 
school districts and county offices of education from records that contain disclosable 
information.   

This activity is not reimbursable when the information is requested by:  (1) an agent, or a 
family member of the individual to whom the information pertains;  
(2) an officer or employee of another school district, or county office of education when 
necessary for the performance of its official duties; (3) an employee organization 
pursuant to regulations and decisions of the Public Employment Relations Board, except 
that the home addresses and home telephone numbers of employees performing law 
enforcement-related functions shall not be disclosed (and thus must always be redacted or 
withheld); (4) an agent or employee of a health benefit plan providing health services or 
administering claims for health services to K-14K-12 school district and county office of 
education employees and their enrolled dependents, for the purpose of providing the 
health services or administering claims for employees and their enrolled dependents. 

2. Remove the home address and telephone number of an employee from any mailing list 
maintained by the K-14K-12 school district or county office of education if requested by 
the employee, except for lists used exclusively by the K-14K-12 school district or county 
office of education to contact the employee.  (Gov. Code, § 6254.3, subd. (b) (Stats. 
1992, ch. 463).) 

In order to determine whether the activity required by section 6254.3 constitutes a state-
mandated activity it is necessary to look at the underlying program to determine if the claimant’s 
participation in the underlying program is voluntary or legally compelled.46  Here, K-14K-12 
school districts and county offices of education are required to remove the home address and 
telephone number of an employee from any mailing list maintained by the K-14K-12 school 
districts or county offices of education if requested by the employee.  “Any mailing list” includes 
mailing lists that K-14K-12 school districts and county offices of education are legally required 
to maintain and those voluntarily maintained by the K-14K-12 school districts or county offices 
of education.  In regard to mailing lists that K-14K-12 school districts and county offices of 
education voluntarily maintain, the requirement to remove from the mailing list the home address 
and telephone number of an employee that requests the removal is triggered by the decision by 
K-14K-12 school districts and county offices of education to voluntarily maintain a mailing list.  

46 Kern High School Dist., supra, 30 Cal.4th 727, 743.   
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As a result, the Commission finds in regard to voluntarily maintained mailing lists, the activity 
required by section 6254.3 is not a state-mandated activity.  However, the Commission finds that 
the following requirements do constitute state-mandated activities: 

1. For K-14K-12 school districts and county offices of education only, redact or withhold 
the home address and telephone number of employees of K-14K-12 school districts and 
county offices of education from records that contain disclosable information.   

This activity is not reimbursable when the information is requested by:  (1) an agent, or a 
family member of the individual to whom the information pertains; (2) an officer or 
employee of another school district, or county office of education when necessary for the 
performance of its official duties; (3) an employee organization pursuant to regulations 
and decisions of the Public Employment Relations Board, except that the home addresses 
and home telephone numbers of employees performing law enforcement-related 
functions shall not be disclosed (and thus must always be redacted or withheld); (4) an 
agent or employee of a health benefit plan providing health services or administering 
claims for health services to K-14K-12 school district and county office of education 
employees and their enrolled dependents, for the purpose of providing the health services 
or administering claims for employees and their enrolled dependents.  (Gov. Code,  
§ 6254.3, subd. (a) (Stats. 1992, ch. 463).) 

2. For K-14K-12 school districts and county offices of education only, remove the home 
address and telephone number of an employee from any mailing lists that the K-14K-12 
school district or county office of education is legally required to maintain, if requested 
by the employee, except for lists used exclusively by the K-14K-12 school district or 
county office of education to contact the employee.  (Gov. Code, § 6254.3, subd. (b) 
(Stats. 1992, ch. 463).) 

The claimants have pled section 6254.3 as last amended in 1992.47  Immediately prior to the 
1992 amendment, section 6254.3 only applied to state employers and state employees.48  In 
addition, although the general duty to redact information that is exempt or prohibited from 
disclosure existed prior to the adoption of section 6254.3, the specific duty to redact the home 
address and telephone number of an employee of a K-14K-12 school district or county office of 
education did not exist.  Thus, the scope of what must be withheld from disclosure, and as a 
result, redacted from records containing disclosable information increased.  As a result, the state-
mandated activities imposed by section 6254.3 are new.   

In addition, these mandates impose requirements that are unique to public agencies and 
implement the state policy of increasing access to information regarding the people’s business 
while being mindful of the right of individuals to privacy.49  As a result, the Commission finds 

47 Statutes 1992, chapter 463. 
48 Government Code section 6254.3 as added by Statutes 1984, chapter 1657. 
49 Government Code section 6250, which states, “In enacting [the CPRA], the Legislature, 
mindful of the right of individuals to privacy, finds and declares that access to information 
concerning the conduct of the people’s business is a fundamental and necessary right of every 
person in this state.” 
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that Government Code section 6254.3 imposes state-mandated new programs or higher levels of 
service subject to article XIII B, section 6 of the California Constitution: 

Justification for withholding of records (Gov. Code, § 6255)  

Section 6255 addresses the provision of a justification for withholding records for which a public 
records request was made.  The Commission finds that section 6255 mandates local agencies and 
K-14 districts to engage in the following activities: 

1. Justify withholding any record by demonstrating that the record in question is exempt 
under express provisions of this chapter or that on the facts of the particular case the 
public interest served by not disclosing the record clearly outweighs the public interest 
served by disclosure of the record.  (Gov. Code, § 6255, subd. (a).) 

2. If a request is denied, in whole or in part, respond in writing to a written request for 
inspection or copies of public records that includes a determination that the request is 
denied.  (Gov. Code, § 6255, subd. (b).) 

The claimants pled section 6255 as last amended in 2000.50  Since 1968, section 6255 required 
the justification of withholding records by demonstrating that the record in question is exempt or 
that the public interest served by not disclosing the record outweighs the public interest served 
by disclosing the record.  As a result, that state-mandated activity does not constitute a new 
program or higher level of service.  

However, immediately prior to the amendment of section 6255 in 2000, districts were not 
required to respond to written requests in writing that includes a determination that the request is 
denied.  In addition, this mandate imposes requirements that are unique to public agencies and 
implement the state policy of increasing access to information regarding the people’s business.51  
As a result, the Commission finds that Government Code section 6255, subdivision (b), imposes 
the following state-mandated new program or higher level of service subject to article XIII B, 
section 6 of the California Constitution: 

If a request is denied, in whole or in part, respond in writing to a written request 
for inspection or copies of public records that includes a determination that the 
request is denied.  (Gov. Code, § 6255, subd. (b) (Stats. 2000, ch. 982).) 

Court costs and attorney fees (Gov. Code § 6259) 

In 1968 Government Code section 6259 was enacted as part of the CPRA.52  Since its original 
enactment in 1968, section 6259 has addressed the orders of the court in proceedings brought by 
a person seeking to enforce his or her right to inspect or to receive a copy of any public record or 
class of public records that a public agency has refused to disclose.  Specifically, since 1968 the 
court has been required to order the officer or person charged with withholding the requested 
records to disclose the public record or show cause why he or she should not disclose the 

50 Statutes 2000, chapter 982. 
51 Government Code section 6250, which states that access to information concerning the 
people’s business is a fundamental and necessary right of every person in this state.  
52 Statutes 1968, chapter 1473.  
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record.53  If the court determines that the public official was not justified in refusing to disclose 
the record, the court is required to order the public official to make the record public.54   

In 1975, section 6259 was amended to add the provisions that a court is required to award court 
costs and reasonable attorney fees to the plaintiff if public records are disclosed as a result of the 
plaintiff filing suit.55  In addition, if the court finds that the plaintiff’s case is clearly frivolous, 
the court is required to award court costs and reasonable attorney fees to the public agency.56  In 
1984 section 6259 was amended to add the procedure for appealing a decision by a court.57   

The K-14 district claimant argues that section 6259 imposes the following reimbursable state-
mandated new program or higher level of service:   

[W]hen ordered by a court, [pay] to a prevailing plaintiff his or her court costs and 
reasonable attorney fees.58  

Thus, the K-14 district claimant alleges that payment of court costs and reasonable attorney fees 
is a reimbursable state-mandated new program or higher level of service.  However, the payment 
of court costs and reasonable attorney fees is not a program or service provided to the public.  
Instead, it is a consequence of failing to provide a legally required program or service, 
specifically the service of making disclosable public records open for inspection by the public or 
providing copies of the disclosable public records to the public.   

The K-14 district claimant disagrees with this characterization and argue that the “court’s 
determination is not a finding of a failure to implement the mandate to disclose or not to disclose 
the records, but instead, it is a conclusion as to whether the justification for the action was 
reasonable.”59  However, if a court finds that a local agency or K-14 district was unjustified in its 

53 Former Government Code section 6259, as amended by Statutes 1968, chapter 1473.  
Currently Government Code section 6259, subdivision (a), as amended by Statutes 1993, chapter 
926.  
54 Former Government Code section 6259, as amended by Statutes 1968, chapter 1473.  
Currently Government Code section 6259, subdivision (b), as amended by Statutes 1993, chapter 
926.  
55 Former Government Code section 6259, as amended by Statutes 1975, chapter 1246.  
Currently, Government Code section 6259, subdivision (d), as amended by Statutes 1993, 
chapter 926.  See also, Los Angeles Times v. Alameda Corridor Transportation Authority (2001) 
88 Cal.App.4th 1381, 1390-1391, in which the court defines “prevail,” as used in Government 
Code section 6259, as a situation when the plaintiff files an action which results in the defendant 
releasing a copy of a previously withheld document.  The court further finds that an action 
results in the release of previously withheld document if the lawsuit motivated the defendants to 
produce the documents.  
56 Ibid.  
57 Government Code section 6259, subdivision (c).  
58 02-TC-51 test claim, supra, p. 28.  
59 Claimant (Riverside Unified School District) response to draft staff analysis, dated April 18, 
2011, p. 4-5.  
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decision not to disclose a public record, and thus failed to disclose public records as mandated by 
the CPRA, the consequence is the payment of court costs and attorney fees.  Thus, the 
Commission finds that payment of court costs and attorney fees pursuant to Government Code 
section 6259 is not a state-mandated new program or higher level of service subject to article 
XIII B, section 6 of the California Constitution.60   

In response to the draft staff analysis, the K-14 district claimant expands its allegation to provide 
that the various duties resulting from the CPRA (including those stemming from a statute that 
was not pled in this test claim), in conjunction with section 6259, mandate litigation as a whole, 
as opposed to only paying court costs and reasonable attorney fees pursuant to section 6259 as 
pled in the test claim.61  Similarly, the county claimant expands its allegations to provide that 
litigation costs, including possible court costs and attorney fees, are reimbursable state-mandated 
costs.62   

The claimants’ responses to the draft staff analysis do not allege that Government Code  
section 6259 specifically requires local agencies or K-14 districts to engage in litigation.  Rather, 
the claimants’ responses provide that local agencies and K-14 districts are generally required to 
disclose public records by section 6253, local agencies and K-14 districts have an affirmative 
duty not to disclose information described in section 6254 (which was not pled), local agencies 
and K-14 districts are required to provide a written justification of why a public record is 
withheld pursuant to section 6255, that nondisclosure of a public record and justifications 
provided pursuant to sections 6254 and 6255 are heavily litigated, and section 6259 requires a 
court to award court costs and attorney fees to a plaintiff if a local agency or K-14 district 
unjustifiably refused to disclose a public record.63  From this the claimants argue:  

The litigation costs incurred by the public agency are a necessary and reasonable 
consequence of its statutory duty to comply with Sections 62253 [sic], 6254, and 
6255.  Therefore, to the extent that the subject matter of the litigation pertains to 
information not to be disclosed pursuant to legislation enacted after  
December 31, 1974, the cost and fees incurred by the public agency to respond to 

60 The County of Los Angeles argues in its response to the draft staff analysis that attorney costs 
associated with any legal analyses needed to determine whether to release a public record is a 
reimbursable state-mandated cost (See Claimant (County of Los Angeles) response to draft staff 
analysis, dated April 18, 2011, pgs. 4-6).  However, the findings made in this section of the 
analysis only address court costs and attorney fees as awarded by a court pursuant to 
Government Code section 6259.  They do not address attorney costs associated with any state-
mandated new program or higher level of service found to be imposed by the CPRA in this test 
claim. 
61 Claimant (Riverside Unified School District) response to draft staff analysis, dated April 18, 
2011, pgs. 4-5.  In the claimant’s response, the claimant cites to Government Code section 6254, 
which was not pled in this test claim, as being a source of the requirement to engage in litigation.    
62 Claimant (County of Los Angeles) response to draft staff analysis, supra, pgs. 4-6.   
63 Claimant (Riverside Unified School District) response to draft staff analysis, supra, pgs. 4-5.  
Claimant (County of Los Angeles) response to draft staff analysis, supra, pgs. 4-6. 

22 
 

                                                 

25



the writ and the court are reimbursable, as well as any award assessed against the 
public agency.64 

Pursuant to the claimants’ argument Government Code section 6254 is part of the basis upon 
which the activity of engaging in litigation arises from.  As a result, the Commission would be 
required to make specific findings on section 6254.  However, the claimants have not pled 
section 6254, and thus, the Commission does not have jurisdiction to make any findings on 
section 6254.65 

In regard to Government Code sections 6255 and 6259, these sections, read together or 
separately, do not require local agencies and K-14 districts to engage in litigation.  Instead, as 
described above, section 6255 requires local agencies and K-14 districts to provide a justification 
of why a public record is being withheld, and section 6259 sets forth the duties of a court when a 
lawsuit is brought under the CPRA.  In addition, even if litigation were implied from the duties 
imposed on local agencies and K-14 districts to provide a justification for withholding a public 
record and a court’s duties when litigation is initiated, these duties have been present since the 
original enactment of the CPRA in 1968, and as a result, the implied duty to engage in litigation 
would have been present since 1968.  

Since 1968, section 6255 has required local agencies and K-14 districts to justify withholding 
any record.66  The only substantive change that has occurred since 1968 was the addition of the 
requirement to provide the justification in writing when the public records request was made in 
writing.  This additional requirement does not create a new duty to engage in litigation.  
Similarly, since 1968, section 6259 sets forth the duties of the court when litigation is initiated.67  
The only substantive changes to section 6259 are the addition of the requirement on the court to 
award court costs and attorney fees to a prevailing plaintiff, and the procedures to appeal a 
court’s decision.  Neither of these additions creates a new duty to engage in litigation.  As a 
result, the Commission finds that Government Code sections 6255 and 6259 do not impose a 
state-mandated new program or higher level of service to engage in litigation.  

B. The state-mandated new programs or higher levels of service impose costs 
mandated by the state on counties, K-14 districts, county offices of education within 
the meaning of article XIII B, section 6, and Government Code sections 17514 and 
17556 

64 Claimant (Riverside Unified School District) response to draft staff analysis, dated April 18, 
2011, pgs. 4-5.  
65 Pursuant to former Government Code section 17557, subdivision (c), as amended by  
Statutes 1998, chapter 681, which was in effect at the time of the filing of this test claim, a 
claimant may amend a test claim at “any time prior to a commission hearing on the claim 
without affecting the original filing date as long as the amendment substantially relates to the 
original test claim.” 
66 Former Government Code section 6255, as added by Statutes 1968, chapter 1473. 
67 Former Government Code section 6259, as added by Statutes 1968, chapter 1473.  
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In order for the test claim statutes to impose a reimbursable state-mandated program under the 
California Constitution, the test claim statutes must impose costs mandated by the state.68  
Government Code section 17514 defines “cost mandated by the state” as follows: 

[A]ny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 
any executive order implementing any statute enacted on or after January 1, 1975, 
which mandates a new program or higher level of service of an existing program 
within the meaning of Section 6 of Article XIII B of the California Constitution.   

“Any increased costs” for which claimants may seek reimbursement include both direct and 
indirect costs.69  

The claimants estimated that they “incurred more than $1,000 in staffing and other costs, 
annually, in excess of any fees collected pursuant to Government Code Section 6253, 
subdivision (b) and funding provided to school districts and the state for the period from  
July 1, 2001 through June 30, 2002”70 to implement all duties alleged by the claimants to be 
mandated by the state.  Thus, the claimants have met the minimum burden of showing costs 
necessary to file a test claim pursuant to Government Code section 17564. 

However, pursuant to Government Code section 17556, subdivision (f), Finance argues that the 
claimants are not entitled to reimbursement for the state-mandated new program or higher levels 
of service imposed by Government Code sections 6253, 6253.9, 6253.1, 6254.3, and 6255, 
because the activities mandated by the code sections are necessary to implement a ballot measure 
approved by voters.71  In addition, under Government Code section 6253.9, the claimants have 
fee authority for the costs of producing electronic copies of public records kept in an electronic 
format.  Thus, it is also necessary to determine whether the claimants are precluded from 
reimbursement pursuant to the “ballot measure” and “fee authority” exceptions to reimbursement 
found in Government Code section 17556, subdivisions (f) and (d).  

Ballot measure exception 

Government Code section 17556, subdivision (f), prohibits a finding of costs mandated by the 
state for duties that are necessary to implement or expressly included in a ballot measure 
approved by the voters in a state-wide or local election.72  The prohibition applies regardless of 
whether the statute was enacted before or after the date on which the ballot measure was 
approved by voters. 

68 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514.   
69 Government Code section 17564. 
70 02-TC-51 test claim, Exhibit 1 Declarations of Michael H. Fine, of Riverside Unified School 
District, and Cheryl Miller of Santa Monica Community College District.   
71 Finance Comments in Response to Request for Comments, dated January 14, 2011.  Finance 
Response to Draft Staff Analysis, dated April 20, 2011.  
72 Government Code section 17556, subdivision (f).  See California School Boards Association 
v. State of California (2009) 171 Cal.App.4th 1183, finding that the language, “reasonably within 
the scope of,” to be violative of the California Constitution.   
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The claimants argue that the ballot measure exception to reimbursement in Government Code 
section 17556, subdivision (f), does not apply here because the test claim statutes were “enacted 
long after the advent of the declaration of rights in the 1968 California Public Records Act and 
[were] not available, let alone necessary, for the implementation of those rights, subsequently 
incorporated in Proposition 59.”73  In addition, the claimants note that Proposition 59 does not 
expressly include the activities mandated by the test claim statutes.   

In 2004, California voters approved Proposition 59 to incorporate the right of access to 
information concerning the people’s business that was already provided by various state laws, 
including the CPRA, into article I, section 3 of the California Constitution.  The amendment to 
the Constitution provides in relevant part: 

The people have the right of access to information concerning the conduct of the 
people’s business, and therefore, the meetings of public bodies and the writings of 
public officials and agencies shall be open to public scrutiny.   

The purpose of Proposition 59 was to “create a constitutional right for the public to access 
government information.  As a result, a government entity would have to demonstrate to a 
somewhat greater extent than under current law why information requested by the public should 
be kept private.”74  

None of the state-mandated new programs or higher levels of service imposed by the test claim 
statutes are expressly included in the Proposition 59.  As a result, it is necessary to determine 
whether the state-mandated activities are “necessary to implement” Proposition 59.   

The court in California School Boards Association v. State of California, found that duties 
imposed by a test claim statute or executive order that are not expressly included in a ballot 
measure approved by the voters in a statewide or local election are “necessary to implement” the 
ballot measure pursuant to Government Code section 17556, subdivision (f), when the additional 
requirements imposed by the state are intended to implement the ballot measure mandate, and 
the costs are, in context, de minimis such that the requirements are considered part and parcel of 
the underlying ballot measure mandate.75  The court also makes a distinction between activities 
that are “necessary to implement” a ballot measure, and those that are “reasonably within the 
scope of” a ballot measure.  In essence, for an activity to be necessary to implement a ballot 
measure, it must be more narrowly related to the ballot measure than an activity that simply has 
anything to do with the subject matter of the ballot measure.76  

The court borrowed this analysis from the California Supreme Court’s decision in San Diego 
Unified School Dist. which addressed whether state imposed procedural requirements that 
exceeded federal due process requirements constituted a federal mandate.  The court found that 
the state requirements were designed to make the underlying federal due process right 

73 Claimant Comments in Response to Request for Comments, dated January 18, 2011.  
74 Ballot Pamphlet, General Election (November 2, 2004) Proposition 59 at 
<http://library.uchastings.edu/cgi-bin/starfinder/26556/calprop.txt> [as of March 21, 2011]. 
75 California School Boards Association v. State of California, supra, 171 Cal.App.4th at p. 
1217.  
76 Id. at pgs. 1213-1216. 
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enforceable and to set forth procedural details that were not expressly articulated in the case law 
establishing the respective due process rights.  Thus, the state requirements were merely 
incidental to fundamental federal due process requirements and viewed singly or cumulatively 
they did not significantly increase the costs of compliance with the federal mandate.77  

Here, because Proposition 59 incorporated the fundamental right of access to information present 
in the CPRA into the constitution, and the provisions of the CPRA are intended to implement the 
right of access to public information set forth in the CPRA, it could be argued that the provisions 
of the CPRA also are intended to implement the ballot measure mandate (i.e. providing open 
access to information concerning the conduct of the people’s business).  However, unlike in  
San Diego Unified School Dist., the state-mandated activities imposed by the test claim statutes, 
such as providing electronic copies to the public, assisting members of the public to make a 
request, and providing a written denial to a written request for public records, are not merely 
incidental to the right of access to information concerning the conduct of the people’s business.  
Instead they impose additional requirements unnecessary to enforce the general right to access 
information regarding the people’s business, and are not narrowly tailored to fit the definition of 
“necessary to implement.”   

Finding that the state-mandated activities are necessary to implement Proposition 59 would 
suggest that any activity that has anything to do with open government would be necessary to 
implement Proposition 59.  In addition, there is no concrete evidence in the law or in record that 
the costs of the state-mandated activities, singly or cumulatively, do not significantly increase the 
cost of complying with the ballot measure mandate.78 79  As a result, the Commission finds that 
the record supports the finding of costs mandated by the state and that the Government Code 
section 17556, subdivision (f), exception does not apply to deny these activities.   

Fee authority exception 

Government Code section 17556, subdivision (d), prohibits a finding of costs mandated by the 
state where a local agency or school district has the authority to levy service charges, fees, or 
assessments sufficient to pay for the mandated program or increased level of service.  In 
addition, the court in Clovis Unified School Dist. v. Chiang notes that to the extent that a local 
agency or school district has the authority to charge for the mandated program or increased level 
of service, that charge cannot be recovered as a state-mandated cost.80  

In regard to providing electronic copies of disclosable public records kept in an electronic 
format, Government Code section 6253.9, subdivision (a)(2), gives fee authority to local 
agencies and K-14 districts for the “direct costs” of producing a record in an electronic format.  

77 San Diego School Dist., supra, 33 Cal.4th at p. 889. 
78 California School Boards Association v. State of California, supra, 171 Cal.App.4th at p. 
1217.  See also, Dept. of Finance v. Commission on State Mandates (POBRA) (2009)  
170 Cal.App.4th 1355, regarding a concrete showing of evidence.   
79 Pursuant to Government Code section 17564, the claimants estimated under the penalty of 
perjury that they “incurred more than $1,000 in staffing and other costs, annually,” in order to 
meet the burden of showing costs necessary to file a test claim. 
80 Clovis Unified School Dist. v. Chiang (2010) 188 Cal.App.4th 794, 812, citing to Connell v. 
Superior Court (1997) 59 Cal.App.4th 382, 401.  
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The fee authority that public agencies have under subdivision (a)(2) is limited to the direct cost 
of producing an electronic copy.  The fee authority does not attach to the indirect costs such as 
the inspection of and handling of the file.  Under article XIII B, section 6, all costs mandated by 
the state, including direct and indirect costs, are reimbursable.81  As a result this fee authority is 
insufficient to preclude a finding of costs mandated by the state pursuant to Government Code 
section 17556, subdivision (d).   

Government Code section 6253.9, subdivision (b), expands a public agency’s fee authority to 
include the cost to construct a record, and the cost of programming and computer services 
necessary to produce a copy of the record if:  (1) the public agency would be required to produce 
a copy of an electronic record and the record is one that is produced only at otherwise regularly 
scheduled intervals; or (2) the request would require data compilation, extraction, or 
programming to produce the record.  This increased fee authority, however, is not expanded to 
all costs, both direct and indirect.  As a result, the Commission finds that the fee authority under 
Government Code section 6253.9, subdivision (b), is insufficient to preclude a finding of costs 
mandated by the state pursuant to Government Code section 17556, subdivision (d). 

Government Code section 6253.9, subdivisions (a)(2) and (b), however, provides offsetting 
revenue for the mandated activity of providing an electronic copy of disclosable public records 
kept in an electronic format and will be identified in the parameters and guidelines.   

Pursuant to the above discussion, the Commission finds that the state-mandated new programs or 
higher levels of service impose costs mandated by the state on local agencies and K-14 districts 
within the meaning of article XIII B, section 6, and Government Code sections 17514 and 17556. 

CONCLUSION 

The Commission concludes that Government Code sections 6253, 6253.1, 6253.9, 6254.3, and 
6255 impose reimbursable state-mandated programs on local agencies and K-14 districts within 
the meaning of article XIII B, section 6 of the California Constitution, and Government Code 
section 17514, for the following specific new activities: 

1. If requested by a person making a public records request for a public record kept in an 
electronic format, provide a copy of a disclosable electronic record in the electronic 
format requested if the requested format is one that has been used by the agency to create 
copies for its own use or for provision to other agencies.  (Gov. Code, § 6253.9,  
subd. (a)(2) (Stats. 2000, ch. 982).) 

2. Within 10 days from receipt of a request for a copy of records determine whether the 
request, in whole or in part, seeks copies of disclosable public records in the possession 
of the local agency or K-14 district and notify the person making the request of the 
determination and the reasons for the determination.  (Gov. Code, § 6253, subd. (c) 
(Stats. 2001, ch. 982).) 

3. If the 10-day time limit of Government Code section 6253 is extended by a local agency 
or K-14 district due to “unusual circumstances” as defined by Government Code section 
6253, subdivision (c)(1)-(4) (Stats. 2001, ch. 982), the agency head, or his or her 
designee, shall provide written notice to the person making the request, setting forth the 

81 Government Code section 17564. 
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reasons of the extension and the date on which a determination is expected to be 
dispatched.  (Gov. Code, § 6253, subd. (c) (Stats. 2001, ch. 982).) 

4. When a member of the public requests to inspect a public record or obtain a copy of a 
public record:   

a. assist the member of the public to identify records and information that are 
responsive to the request or to the purpose of the request, if stated;  

b. describe the information technology and physical location in which the 
records exist; and  

c. provide suggestions for overcoming any practical basis for denying access to 
the records or information sought.   

These activities are not reimbursable when:  (1) the public records requested are made 
available to the member of the public through the procedures set forth in Government 
Code section 6253; (2) the public agency determines that the request should be denied 
and bases that determination solely on an exemption listed in Government Code  
section 6254; or (3) the public agency makes available an index of its records.  (Gov. 
Code, § 6253.1, subds. (a) and (d) (Stats. 2001, ch. 355).) 

5. For K-14K-12 school districts and county offices of education only, redact or withhold 
the home address and telephone number of employees of K-14K-12 school districts and 
county offices of education from records that contain disclosable information.   

This activity is not reimbursable when the information is requested by:  (1) an agent, or a 
family member of the individual to whom the information pertains; (2) an officer or 
employee of another school district, or county office of education when necessary for the 
performance of its official duties; (3) an employee organization pursuant to regulations 
and decisions of the Public Employment Relations Board, except that the home addresses 
and home telephone numbers of employees performing law enforcement-related 
functions shall not be disclosed (and thus must always be redacted or withheld); (4) an 
agent or employee of a health benefit plan providing health services or administering 
claims for health services to K-14K-12 school district and county office of education 
employees and their enrolled dependents, for the purpose of providing the health services 
or administering claims for employees and their enrolled dependents.  (Gov. Code,  
§ 6254.3, subd. (a) (Stats. 1992, ch. 463).) 

6. For K-14K-12 school districts and county offices of education only, remove the home 
address and telephone number of an employee from any mailing lists that the K-14K-12 
school district or county office of education is legally required to maintain, if requested 
by the employee, except for lists used exclusively by the K-14K-12 school district or 
county office of education to contact the employee.  (Gov. Code, § 6254.3, subd. (b) 
(Stats. 1992, ch. 463).) 

7. If a request is denied, in whole or in part, respond in writing to a written request for 
inspection or copies of public records that includes a determination that the request is 
denied.  (Gov. Code, § 6255, subd. (b) (Stats. 2000, ch. 982).) 

In addition, the Commission concludes that the fee authority set forth in Government Code 
section 6253.9, subdivisions (a)(2) and (b), as added by Statutes 2000, chapter 982, is offsetting 
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revenue and shall be deducted from the costs of providing a copy of a disclosable electronic 
record in the electronic format requested. 

Finally, the Commission finds that any other test claim statutes and allegations not specifically 
approved above, do not impose a reimbursable state mandated program subject to article XIII B, 
section 6 of the California Constitution.   
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SixTen and Associates
Mandate Reimbursement Services

KEITH B. PETERSEN, President
San Diego
5252 Balboa Avenue, Suite 900
San Diego, CA 92117
Telephone: (858) 514-8605
Fax:(858)514-8645
www.sixtenandassociates.com

Sacramento
P.O. Box 340430

Sacramento, CA 95834-0430
Telephone: (916) 419-7093

Fax:(916)263-9701
E-Mail: kbpsixten@aol.com

June 15, 2011

Drew Bohan, Executive Director
Commission on State Mandates
U.S. Bank Plaza Building
980 Ninth Street, Suite 300
Sacramento, California 95814

Re: CSM 02-TC-10 County of Los Angeles
CSM 02-TC-51 Riverside Unified School District
California Public Records Act

Dear Mr. Bohan:

I have received your letter dated May 31, 2011, directing the test claimants to submit
proposed parameters and guidelines for the above referenced adopted test claim.

This letter transmits the parameters and guidelines proposed by the school district test
claimant. A separate response will be submitted for the local agencies by their
representative.

Sincerely,

Keith B. Petersen

C: Commission electronic service list

Received 
June 15, 2011
Commission on
State Mandates

Exhibit C

146



Parameters and Guidelines Drafted by:
Keith B. Petersen
SixTen and Associates

(School District) CLAIMANT’S PROPOSED PARAMETERS AND GUIDELINES

Statutes of 1992, Chapter 463; 
Statutes of 2000, Chapter 982; and, 

Statutes of 2001, Chapter 355

Government Code Sections:  
6253 subdivision (c)

6253.1 subdivisions (a) and (d);
6253.9; 

6254.3 subdivisions (a) and (b); 
6255 subdivision (b); and, 

6253.9, subdivisions (a)(2) and (b)

CALIFORNIA PUBLIC RECORDS ACT

CSM 02-TC-10 and CSM 02-TC-51

(Beginning Fiscal Year 2001-02)

I. SUMMARY OF THE MANDATE

Per Statement of Decision

II. ELIGIBLE CLAIMANTS

Local agencies as defined by Government Code section 17518.  School districts as
defined by Government Code section 17519, which included school districts, county
superintendents of schools (county offices of education), and community college
districts.
.
III. PERIOD OF REIMBURSEMENT

Per Commission boilerplate language. 

Reimbursement begins July 1, 2001. 

IV. REIMBURSABLE ACTIVITIES

The preamble per Commission boilerplate language. 
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Proposed Parameters and Guidelines (School District) 06/15/11
CSM 02-TC-10/51
California Public Records Act

2

LOCAL AGENCIES AND SCHOOL DISTRICTS

A. Records Access Assistance

4. When a member of the public requests to inspect a public record or obtain a
copy of a public record: a.(1) assist the member of the public to identify records
and information that are responsive to the request or to the purpose of the
request, if stated; b. (2) describe the information technology and physical
location in which the records exist; and, c. (3) provide suggestions for
overcoming any practical basis for denying access to the records or information
sought.

These activities are not reimbursable when: (1) the public records requested are  
records open to public inspection made available to the member of the public
through the procedures set forth in Government Code section 6253, subdivision
(a); (2) the public agency determines that the request should be denied and
bases that determination solely on an exemption listed in Government Code
section 6254; or (3) the public agency makes available an index of its records.
(Government Code, § 6253.1, subdivisions (a) and (d) (Statutes 2001, Chapter
355).)

B. 10-day Disclosure Determination

2. Within 10 days from receipt of a request for a copy of records determine whether
the request, in whole or in part, seeks copies of disclosable public records in the
possession of the local agency or K-14 district and notify the person making the
request of the determination and the reasons for the determination.
(Government. Code, § 6253, subdivision (c) (Statutes. 2001 2000, Chapter
982).)

3. If the 10-day time limit of Government Code section 6253 is extended by a local
agency or K-14 district due to “unusual circumstances” as defined by
Government Code section 6253, subdivision (c)(1)-(4) (Statutes 2001 2000,
Chapter 982), the agency head, or his or her designee, shall provide written
notice to the person making the request, setting forth the reasons of the
extension and the date on which a determination is expected to be dispatched.
(Gov. Code, § 6253, subdivision (c) (Statutes 2001 2000, Chapter 982).)

C. Justification for Denial of Access

7. If a request is denied, in whole or in part, respond in writing to a written request
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Proposed Parameters and Guidelines (School District) 06/15/11
CSM 02-TC-10/51
California Public Records Act

3

for inspection or copies of public records that includes a determination that the
request is denied. (Government Code § 6255, subdivision (b) (Statutes 2000,
Chapter 982).)

D. Electronic Records

1. If requested by a person making a public records request for a public record kept
in an electronic format, provide a copy of a disclosable electronic record in the
electronic format requested if the requested format is one that has been used by
the agency to create copies for its own use or for provision to other agencies. 
(Government  Code, § 6253.9, subdivision (a)(2) (Statutes of 2000, Chapter
982).)

In addition, the Commission concludes that (T)he fee authority set forth in
Government Code section 6253.9, subdivisions (a)(2) and (b), as added by
Statutes 2000, chapter 982, is offsetting revenue and shall be deducted from the
costs of providing a copy of a disclosable electronic record in the electronic
format requested.

SCHOOL DISTRICTS ONLY

E. Redaction of Employee Information

5. For K-14 districts and county offices of education only, redact or withhold the
home address and telephone number of employees of K-14 districts and county
offices of education from records that contain disclosable information. 

This activity is not reimbursable when the information is requested by: (1) an
agent, or a family member of the individual to whom the information pertains; (2)
an officer or employee of another school district, or county office of education
when necessary for the performance of its official duties; (3) an employee
organization pursuant to regulations and decisions of the Public Employment
Relations Board, except that the home addresses and home telephone numbers
of employees performing law enforcement-related functions shall not be
disclosed (and thus must always be redacted or withheld); (4) an agent or
employee of a health benefit plan providing health services or administering
claims for health services to K-14 district and county office of education
employees and their enrolled dependents, for the purpose of providing the health
services or administering claims for employees and their enrolled dependents.
(Government  Code § 6254.3, subdivision (a) (Statutes 1992, Chapter 463).)
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Proposed Parameters and Guidelines (School District) 06/15/11
CSM 02-TC-10/51
California Public Records Act

4

F. Removal of Employee Information

6. For K-14 districts and county offices of education only, remove the home
address and telephone number of an employee from any mailing lists that the K-
14 district or county office of education is legally required to maintain, if
requested by the employee, except for lists used exclusively by the K-14 district
or county office of education to contact the employee. (Government Code, §
6254.3, subdivision (b) (Statutes 1992, Chapter 463).)

V. CLAIM PREPARATION AND SUBMISSION

The preamble per Commission boilerplate language. 

A. Direct Cost Reporting

Per Commission boilerplate (e.g., the Mandate Reimbursement Process 2 parameters
and guidelines adopted May 26, 2011) 

B. Indirect Cost Reporting

Per Commission boilerplate (e.g., the Mandate Reimbursement Process 2 parameters
and guidelines adopted May 26, 2011) 

VI. RECORD RETENTION

Per Commission boilerplate language. 

VII. OFFSETTING REVENUES AND REIMBURSEMENTS

Per Commission boilerplate language.  

In addition, the Commission concludes that the fee authority set forth in Government
Code section 6253.9, subdivisions (a)(2) and (b), as added by Statutes 2000, chapter
982, is offsetting revenue and shall be deducted from the costs of providing a copy of a
disclosable electronic record in the electronic format requested.

VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Per Commission boilerplate language. 
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Proposed Parameters and Guidelines (School District) 06/15/11
CSM 02-TC-10/51
California Public Records Act
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IX. REMEDIES BEFORE THE COMMISSION

Per Commission boilerplate language. 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

Per Commission boilerplate language. 
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Division of Accounting and Reporting

July 22,2All

Mr. Drew Bohan
Executive Director
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Re: Proposed Parameters and Guidelines
California Public Records AcL 02-TC-10 and A2-TC-51
Govemment Code Section 6252. et al.
Los Angeles County and Riverside Unified School District. Claimants

Dear Mr. Bohan:

We have reviewed the proposed Parameters and Guidelines (P's & G's) for the California
Public Records Act program submitted by the County of Los Angeles and Riverside Unified
School District. Below are our comments and recommendations.

We found that the reimbursable activities listed under the "Scope of Reimbursable
Activities" were numbered incorrectly, included several duplications, and were incomplete.
Furthermore, the reimbursable activities listed were confusing, not specific, and needed
clarification. These conclusions were established after comparing the proposed P's & G's with
reimbursable activities listed in both the adopted Statement of Decision (SOD) and the
reimbursable activities laid out in the Test Claim.

ln order to reduce confusion, we recornmend that the proposed P's & G's be redrafted to
incorporate the seven reimbursable activities listed in the SOD or use the reirnbursable activities
laid out in the Test Claim attachments of Michael R. McDermott and Richard L. Castro. This
would give the claimant a clearer understanding of what specific cost information is required
when reporting "One-Time Activities" versus "Ongoing Activities".

Should you have any questions regarding the above, please contact Steve Purser at (916)
324-5729, or e-mail to spurser@sco.ca.gov.

MAILING ADDRESS: P.O. Box 942850, Sacramento, CA94250
STREET ADDRESS: 3301 C Street- Suite 700. Sacramento. CA 95816

Sincerely,

Local Reimbursement Sections

Enclosures
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Attachment: Declaration of Michael R. McDermott

One-time Activities
I. Develop policies, protocols.
2. Conduct training on implementing test claim legislation.
3. Purchase computers to monitor and document public record service

4. Purchase or develop data base software for tracking and processing
Public Record Act requests.
5. Develop a Web Site for public record disclosure requests.
Continuing Activities
I. Staff time for:

A. Station or branch personnel.
1. Assistance in defining telephone, walk-in or written requests.
2. Writing an<i iogging request,
3. Station-level research.
4. If availability known, noti$ requestor.
5. Indicate date/time available.
6. If availability not known, forward request to central unit.

B. Central Unit personnel
1. Assistance in defining telephone, walk-in or written requests.
2. Writing and logging request.
3. Central Unit research.
4. If availability known, notiff requestor.
5. Indicate dateltime available.
6. If availability not known:

a. consult with specialized personnel.
b. document findings.
c. notiSi requestor of results.

C. County Counsel - legal services to implement and comply with the test

claim legislation, including Gow Code 6253.1

II. Suppties and Materials
III. Contract Services - ee PC maintenance
IV. Travel
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Attachment: Declaration of Richard L. Castro

Public Record Disclosure Duties

Chapter 355, Statutes of 2001, Adding Section 6253.1

And Amending Section 6253 of the Government Code

One-time Activities

1. Develop policies, protocols.

2. Conduct training on implementing test claim legislation.

3. Purchase computers to monitor and document public record service

actions.

4. Purchase or develop data base software for fracking and processing

Public Record Act requests.

5. Develop a Web Site for public record disclosure requests.

Continuing Activities

I. Staff time for:

A. Station or branch personnei.

1. Assistance in defining telephone, walk-in or written requests.

2. Writing and logging request.

3. Station-level research.

4. If avarlability known, notiff requestor.

5. Indicate dateltime available.

6. If availabilify not known, forward request to central unit.

B. Central Unit personnel.

1. Assistance in defining telephone, walk-in or written requests.

2. Writing and logging request.

3. Central Unit research.

4. If avallability known, notify requestor.

5. Indicate dateltrme available.

6. If availabilifv not known.

-4-
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II.

m.

IV.

a. consult with specialized personnel

b. document findings

c. noti$r requestor of results.

C. County Counsel - legal services to implement and comply with

the test claim legislation, including Govt Code 6253.1

Supplies and Materials

Confract Services - eg PC maintenance

Travel

-5-
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2000 Cal. Legis. Serv. Ch. 982 (A.B. 2799) (WEST)

CALIFORNIA 2000 LEGISLATIVE SERVICE
2000 Portion of 1999-2000 Regular Session

Copr. (c) West Group 2000. All rights reserved.

Additions are indicated by <<+ Text +>>; deletions by
<<- * * * ->>. Changes in tables are made but not highlighted.

CHAPTER 982
A.B. No. 2799

PUBLIC RECORDS—INSPECTION OR COPYING—DELAYS

AN ACT to amend Sections 6253 and 6255 of, and to add Section 6253.9 to, the Government Code, relating to
public records.

[Filed with Secretary of State September 30, 2000.]

LEGISLATIVE COUNSEL'S DIGEST

AB 2799, Shelley. Public records: disclosure.

(1) The California Public Records Act provides that any person may receive a copy of any identifiable public re-
cord from any state or local agency upon payment of fees covering direct costs of duplication or a statutory
fee if applicable. The act provides that it shall not be construed to permit an agency to obstruct the inspection
or copying of public records and requires any notification of denial of any request for records pursuant to the
act to set forth the names and titles or positions of each person responsible for the denial. The act also requires
computer data to be provided in a form determined by the agency.

This bill would provide that nothing in the act shall be construed to permit an agency to delay or obstruct the in-
spection or copying of public records. This bill would delete the requirement that computer data be provided
in a form determined by the agency and would require any agency that has information that constitutes an
identifiable public record not otherwise exempt from disclosure that is in an electronic format to make that in-
formation available in an electronic format when requested by any person. The bill would require the agency
to make the information available in any electronic format in which it holds the information, but would not re-
quire release of a record in the electronic form in which it is held if its release would jeopardize or comprom-
ise the security or integrity of the original record or any proprietary software in which it is maintained. Be-
cause these requirements would apply to local agencies as well as state agencies, this bill would impose a
state-mandated local program.

Regarding payment of fees for records released in an electronic format, the bill would require that the requester
bear the cost of programming and computer services necessary to produce a record not otherwise readily pro-
duced, as specified.

CA LEGIS 982 (2000)
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(2) The act requires the agency to justify withholding any record by demonstrating that the record in question is
exempt under express provisions of the act or that, on the facts of the particular case, the public interest served
by not making the record public clearly outweighs the public interest served by disclosure of the record.

This bill would require a response to a written request for public records that includes a denial of the request in
whole or in part to be in writing. By imposing this new duty on local public officials, the bill would create a
state-mandated local program.

(3) The California Constitution requires the state to reimburse local agencies and school districts for certain
costs mandated by the state. Statutory provisions establish procedures for making that reimbursement, includ-
ing the creation of a State Mandates Claims Fund to pay the costs of mandates that do not exceed $1,000,000
statewide and other procedures for claims whose statewide costs exceed $1,000,000.

This bill would provide that, if the Commission on State Mandates determines that the bill contains costs man-
dated by the state, reimbursement for those costs shall be made pursuant to these statutory provisions.

The people of the State of California do enact as follows:

SECTION 1. Section 6253 of the Government Code is amended to read:

<< CA GOVT § 6253 >>

6253. (a) Public records are open to inspection at all times during the office hours of the state or local agency
and every person has a right to inspect any public record, except as hereafter provided. Any reasonably segreg-
able portion of a record shall be available for inspection by any person requesting the record after deletion of the
portions that are exempted by law.
(b) Except with respect to public records exempt from disclosure by express provisions of law, each state or loc-
al agency, upon a request for a copy of records that reasonably describes an identifiable record or records, shall
make the records promptly available to any person upon payment of fees covering direct costs of duplication, or
a statutory fee if applicable. Upon request, an exact copy shall be provided unless impracticable to do so.<<-* *
*->>
(c) Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the request, determ-
ine whether the request, in whole or in part, seeks copies of disclosable public records in the possession of the
agency and shall promptly notify the person making the request of the determination and the reasons therefor. In
unusual circumstances, the time limit prescribed in this section may be extended by written notice by the head of
the agency or his or her designee to the person making the request, setting forth the reasons for the extension
and the date on which a determination is expected to be dispatched. No notice shall specify a date that would
result in an extension for more than 14 days. As used in this section, “unusual circumstances” means the follow-
ing, but only to the extent reasonably necessary to the proper processing of the particular request:
(1) The need to search for and collect the requested records from field facilities or other establishments that are
separate from the office processing the request.
(2) The need to search for, collect, and appropriately examine a voluminous amount of separate and distinct re-
cords that are demanded in a single request.
(3) The need for consultation, which shall be conducted with all practicable speed, with another agency having
substantial interest in the determination of the request or among two or more components of the agency having
substantial subject matter interest therein.
<<+(4) The need to compile data, to write programming language or a computer program, or to construct a com-
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puter report to extract data.+>>
(d) Nothing in this chapter shall be construed to permit an agency to <<+ delay or+>> obstruct the inspection or
copying of public records. <<+ The+>> notification of denial of any request for records <<+required by Section
6255+>> shall set forth the names and titles or positions of each person responsible for the denial.
(e) Except as otherwise prohibited by law, a state or local agency may adopt requirements for itself that allow
for faster, more efficient, or greater access to records than prescribed by the minimum standards set forth in this
chapter.

SEC. 2. Section 6253.9 is added to the Government Code, to read:

<< CA GOVT § 6253.9 >>

6253.9. (a) Unless otherwise prohibited by law, any agency that has information that constitutes an identifiable
public record not exempt from disclosure pursuant to this chapter that is in an electronic format shall make that
information available in an electronic format when requested by any person and, when applicable, shall comply
with the following:
(1) The agency shall make the information available in any electronic format in which it holds the information.
(2) Each agency shall provide a copy of an electronic record in the format requested if the requested format is
one that has been used by the agency to create copies for its own use or for provision to other agencies. The cost
of duplication shall be limited to the direct cost of producing a copy of a record in an electronic format.
(b) Notwithstanding paragraph (2) of subdivision (a), the requester shall bear the cost of producing a copy of the
record, including the cost to construct a record, and the cost of programming and computer services necessary to
produce a copy of the record when either of the following applies:
(1) In order to comply with the provisions of subdivision (a), the public agency would be required to produce a
copy of an electronic record and the record is one that is produced only at otherwise regularly scheduled inter-
vals.
(2) The request would require data compilation, extraction, or programming to produce the record.
(c) Nothing in this section shall be construed to require the public agency to reconstruct a record in an electronic
format if the agency no longer has the record available in an electronic format.
(d) If the request is for information in other than electronic format, and the information also is in electronic
format, the agency may inform the requester that the information is available in electronic format.
(e) Nothing in this section shall be construed to permit an agency to make information available only in an elec-
tronic format.
(f) Nothing in this section shall be construed to require the public agency to release an electronic record in the
electronic form in which it is held by the agency if its release would jeopardize or compromise the security or
integrity of the original record or of any proprietary software in which it is maintained.
(g) Nothing in this section shall be construed to permit public access to records held by any agency to which ac-
cess is otherwise restricted by statute.

SEC. 3. Section 6255 of the Government Code is amended to read:

<< CA GOVT § 6255 >>

6255. <<+(a)+>> The agency shall justify withholding any record by demonstrating that the record in question
is exempt under express provisions of this chapter or that on the facts of the particular case the public interest
served by not <<+disclosing+>> the record <<-* * *->>clearly outweighs the public interest served by disclos-
ure of the record.
<<+(b) A response to a written request for inspection or copies of public records that includes a determination

CA LEGIS 982 (2000)
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that the request is denied, in whole or in part, shall be in writing.+>>
SEC. 4. Notwithstanding Section 17610 of the Government Code, if the Commission on State Mandates de-

termines that this act contains costs mandated by the state, reimbursement to local agencies and school districts
for those costs shall be made pursuant to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the
Government Code. If the statewide cost of the claim for reimbursement does not exceed one million dollars
($1,000,000), reimbursement shall be made from the State Mandates Claims Fund.
CA LEGIS 982 (2000)

CA LEGIS 982 (2000)

END OF DOCUMENT
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Court of Appeal, Fourth District, Division 1, Califor-

nia. 
NORTH COUNTY PARENTS ORGANIZATION 

FOR CHILDREN WITH SPECIAL NEEDS, Plaintiff 

and Appellant, 
v. 

DEPARTMENT OF EDUCATION, Defendant and 

Respondent. 
 

No. D016698. 
March 10, 1994. 

Rehearing Denied March 31, 1994.
FN* 

 
FN* Justices Work and Froehlich concur in 

the denial. Justice Huffman would grant. 
 

Review Denied May 19, 1994. 
 

Nonprofit organization brought action under 

Public Records Act against Department of Education 

seeking to recover costs of copying documents. The 

Superior Court, San Diego County, No. 628246,J. 

Richard Haden, J., ruled for Department, and organi-

zation appealed. The Court of Appeal, Froehlich, J., 

held that: (1) Department could recover only direct 

costs of copying, and (2) Department could waive its 

copy fee. 
 

Reversed and remanded. 
 

Huffman, J., filed opinion concurring in part and 

dissenting in part. 
 

West Headnotes 
 
[1] Records 326 68 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k68 k. Costs and fees. Most Cited 

Cases  

 
Public Records Act provision allowing agency to 

charge fee covering “direct costs of duplication” only 

allows agency to recover costs of copying documents, 

and “direct cost” does not include ancillary tasks 

necessarily associated with retrieval, inspection, and 

handling of file from which copy is extracted. West's 

Ann.Cal.Gov.Code § 6257. 
 
[2] Statutes 361 188 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                      361k188 k. In general. Most Cited Cases  
 

Words of statute are to be interpreted according to 

usual, ordinary import of language employed in 

framing them. 
 
[3] Records 326 68 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k68 k. Costs and fees. Most Cited 

Cases  
 

Public Records Act provision allowing agency to 

adopt requirements allowing greater access to records 

than minimum required standards permits agency to 

reduce copy fee. West's Ann.Cal.Gov.Code §§ 6253.1, 

6257. 
 
[4] Records 326 68 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k68 k. Costs and fees. Most Cited 

Cases  
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Trial court's determination that agency was not 

obligated under Public Records Act to waive copy fee 

had to be reversed, where agency declined to exercise 

discretion to reduce copying fee based on erroneous 

contention that it had no discretion. West's 

Ann.Cal.Gov.Code §§ 6253.1, 6257. 
 
[5] Records 326 68 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k68 k. Costs and fees. Most Cited 

Cases  
 

Nonprofit organization's action for relief from 

Department of Education's requirement that it pay 

costs of copying all appellate hearing decisions re-

sulting from review of local school district action 

relating to special educational services came within 

Public Records Act provision allowing suit for in-

junctive or declarative relief or writ of mandate to 

enforce right to copies of public records. West's 

Ann.Cal.Gov.Code §§ 6253.1, 6257, 6258. 
 
[6] Records 326 68 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k68 k. Costs and fees. Most Cited 

Cases  
 

Court of Appeal would not grant specific relief 

under Public Records Act to nonprofit organization 

seeking relief from Department of Education's re-

quirement that it pay all costs of copying, other than 

determining that Department could recover only direct 

costs of copying and that Department could waive fee; 

amount to be refunded, costs at trial and appellate 

level, and attorney fee award would best be deter-

mined by trial court. West's Ann.Cal.Gov.Code §§ 

6253.1, 6257, 6258. 
 
**360 *145 Charles Wolfinger, San Diego, for plain-

tiff and appellant. 
 
 *146 Joseph R. Symkowick, Roger D. Wolfertz, and 

Carolyn Pirillo, for defendant and respondent. 
 
FROEHLICH, Associate Justice. 

The issue in this case is whether the California 

Department of Education (Department) is entitled to 

charge its full cost of providing copies of public 

documents which are requested in accordance with the 

California Public Records Act. (Gov.Code, 
FN1

 § 6250 

et seq.) 
 

FN1. All statutory references are to the 

Government Code unless otherwise speci-

fied. 
 

North County Parents Organization for Children 

With Special Needs (appellant) is a nonprofit 

tax-exempt corporation which provides advisory ser-

vices to parents of children with disabilities. Appellant 

assists such parents in enforcing their rights to special 

educational services provided by state and federal 

laws. Parents seeking review of local school district 

action respecting such services may take advantage of 

an appellate hearing process. The decisions resulting 

from this process are public records maintained by the 

Department. 
 

[1] Appellant requested copies of all decisions 

rendered in the last two years. Department charged 

$.25 per page for furnishing the copies, rendering a 

total bill of $126.50. This charge not only covered the 

cost of duplication of the documents, but also reim-

bursed Department for staff time involved in search-

ing the records, reviewing records for information 

exempt from disclosure under law, and deleting such 

exempt information. Department refused to reduce 

this charge, and also refused to waive the charge upon 

the ground that “there is no legal authority to waive 

such charges.” Appellant paid the charge and then 

brought this action seeking miscellaneous relief. 
 

The trial court ruled for the Department, finding 

that section 6257 permits the Department to charge 

“the full direct costs of duplication,” and that the 

Department's charge of $.25 per copy “was not in 

contravention of section 6257.” The court made a 

second ruling pertaining to the potential of waiver of 

fees. It ruled that the Department had discretion to 

waive fees pursuant to section 6253.1, but that it was 
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not required to waive fees and did not err in this case 

by refusing to consider waiver. Appellant contends 

both rulings are in error. 
 

[2] We agree with appellant. Section 6257 pro-

vides that one who requests copies of public docu-

ments must pay the statutory fee for same, if there is 

one. The parties agree there is none prescribed in this 

case. Lacking *147 a statutory fee the cost chargeable 

is a “fee[ ] covering direct costs of duplication.” There 

seems to be little dispute as to what “duplicate” 

means. It means just what we thought it did, before 

looking it up: to make a copy. (See Black's Law Dict. 

(4th ed. 1968) p. 593 [“to ... reproduce exactly”]; 

Webster's Third New Internat. Dict. (1981) p. 702 [“to 

be or make a duplicate, copy or transcript ...”].) Since 

words of a statute are to be interpreted “according to 

the usual, ordinary import of the language employed 

in framing them” (In re Alpine (1928) 203 Cal. 731, 

737, 265 P. 947), we conclude that the cost chargeable 

by the Department for furnishing these copies is the 

cost of copying them. 
 

There is no disagreement with the proposition that 

the Department was put to a great amount of trouble 

responding to appellant's request, much of which had 

nothing to do with copying. Records were searched, 

documents were read for any material to be excised, 

such material was removed, files were refiled, etc. 
 

We sometimes presume too much of the Legis-

lature, but this is assuredly not the case when we 

presume that the statute writers, themselves bureau-

crats of a sort, knew the ancillary costs of everything 

government does. They specified, however, that the 

sole charge should be that for duplication. In order to 

clarify this limitation the Legislature added that the fee 

should be the “direct cost” of duplication. Obviously 

to be excluded from this definition would be “indirect” 

costs of duplication, which presumably would **361 

cover the types of costs the Department would like to 

fold into the charge. 
 

The parties to this appeal argue earnestly about 

the policy considerations which should go into this 

momentous decision (whether to charge $.10 or $.25 

per copy). We do not reach these arguments. Clearly 

the Legislature could have provided a different charge 

for copying. It simply did not, and the reason it did not 

is of no moment to the Court of Appeal, a body which 

simply interprets statutes and does not ordinarily seek 

their rationale. 
 

However, if our quick conclusion needs any bol-

stering it is easy to find in the statutory history of this 

fee-setting provision. The original wording, adopted 

in 1968 (Stats.1968, ch. 1473, § 39, p. 2948), was that 

“a reasonable fee” could be charged. In 1975 an 

amendment limited the “reasonable fee” to not more 

than $.10 per page. (Stats.1975, ch. 1246, § 8, p. 

3212.) An amendment in 1976 deleted “reasonable 

fee” and inserted instead “the actual cost of providing 

the copy.” (Stats.1976, ch. 822, § 1, p. 1890.) Finally, 

the present version of the statute was adopted in 1981 

limiting the fee to the “direct costs of duplication.” (§ 

6257.) Thus it can be seen that the trend has been to 

limit, rather *148 than to broaden, the base upon 

which the fee may be calculated. A “reasonable fee” or 

the “actual cost of providing the copy” could be in-

terpreted to include the cost of all the various tasks 

associated with locating and pulling the file, excising 

material, etc. When these phrases are replaced by the 

more restrictive phrase “direct costs of duplication,” 

only one conclusion seems possible. The direct cost of 

duplication is the cost of running the copy machine, 

and conceivably also the expense of the person oper-

ating it. “Direct cost” does not include the ancillary 

tasks necessarily associated with the retrieval, in-

spection and handling of the file from which the copy 

is extracted. 
 

[3] We apprehend that the court's second ruling 

was also in error. It may be thought that the error was 

either inadvertent or insignificant. However, being 

called upon herein to right wrongs which might seem 

inconsequential to most, we complete our task by 

identifying this one. As stipulated by the parties, the 

Department refused to waive fees because it deter-

mined there was no legal authority to do so. The trial 

court, to the contrary, concluded that the Department 

did have the power to waive fees, citing section 

6253.1. This section gives an agency power to “adopt 

requirements for itself which allow greater access to 

records than prescribed by the minimum standards set 

forth in this chapter.” The trial court apparently con-

cluded that this provision permits an agency to waive 

or reduce its fees. We agree. A reduction in copy fee 

permits “greater access” to records. 
 

[4] The trial court then, however, found no obli-

gation to reduce the fee and hence no actionable 

wrong by the Department. Our difficulty with this 
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ruling is that it ignores the fact that the Department 

declined to exercise discretion, contending it had 

none. Had the Department been aware that it was 

vested with discretion to reduce the fee, it might have 

done so. We believe, therefore, that the case should be 

returned to the Department with instructions to con-

sider (but not necessarily to grant) the request for fee 

waiver. 
 

[5][6] Section 6258 provides: “Any person may 

institute proceedings for injunctive or declarative 

relief or writ of mandate ... to enforce his or her right 

to inspect or to receive a copy of any public record....” 

This lawsuit clearly comes within this provision, and 

hence appellant's requests for writs, orders and dec-

larations are proper. We decline, however, to grant 

such specific relief. As indicated by the Attorney 

General, the Department will surely follow the law 

once it is advised of it. Appellant is entitled to a dec-

laration of its right to obtain copies at a cost of only the 

expense of copying, and it is also entitled to our advice 

that the Department could waive this fee if it chose to 

do so. By this opinion we have granted these declara-

tions. Appellant is also entitled to a refund of some 

portion of the fee it has already paid, *149 and also to 

costs both at trial and appellate level. The statute (§ 

6259, subd. (d)) contains authority for an award of 

attorney fees to appellant. All these matters are best 

determined by the trial court assuming (which we 

would expect is a false assumption)**362 that the 

parties cannot now resolve their dispute by stipulation. 
 

DISPOSITION 
We reverse the judgment of the trial court and 

remand the case for further proceedings in accord with 

this opinion. 
 
WORK, Acting P.J., concurs. 
HUFFMAN, Associate Justice, concurring in part and 

dissenting in part: 
Although I agree with the majority that Govern-

ment Code section 6253.1 
FN1

 provides a public 

agency with the discretion to make fee waivers in 

appropriate cases, I respectfully dissent from the 

conclusion of the majority regarding the scope of the 

statutory term “direct costs of duplication.” (§ 6257.) 

Although the monetary amount involved in this appeal 

is small, the question presented as to allocation of the 

direct costs of duplication of public records between 

requestors of such records or the taxpayers is of ma-

terial importance in this era of straitened public fi-

nances. Interpreting section 6257 de novo within the 

context of the Public Records Act (§ 6250 et seq.) (the 

Act) and on the record presented, I would conclude 

that the statutory term “direct costs of duplication” 

was intended by the Legislature to include not only the 

actual per page copying cost, but also the costs di-

rectly resulting from the acts necessary to prepare the 

public record material to make it available to the re-

questing party in an appropriate form. Such prepara-

tion may, in my view, include the tasks directly related 

to duplication, such as searching for appropriate rec-

ords, “sanitizing” or redacting the material to segre-

gate out statutorily exempt information, and then 

providing the public records in a prepared form. 
 

FN1. All statutory references are to the 

Government Code unless otherwise speci-

fied. 
 

A few more facts than those set forth by the ma-

jority are helpful to an understanding of my position 

on this issue. Respondent California Department of 

Education (the Department) is the state agency re-

sponsible for ensuring that local school districts pro-

vide appropriate special education services. As part of 

its duties, the Department conducts administrative 

hearings on appeals by parents contesting local school 

district decisions about their children's rights to spe-

cial education services. North County Parents Or-

ganization for Children with Special Needs (Appel-

lant), a nonprofit corporation and association of parent 

volunteers, requested copies of *150 all decisions 

issued in such administrative hearings during 1987 

and 1988, a two-year period. 
FN2 

 
FN2. Appellant had made a similar request 

for a one and one-half year period earlier, and 

had been provided a copy of four decisions 

(twenty pages in total), for which the De-

partment charged no fee. Appellant then re-

quested copies of all hearing decisions from 

other nearby school districts for a three-year 

period, and was told a representative should 

come to Sacramento to inspect and select the 

decisions needed, copies of which would 

then be provided at the rate of ten cents a 

page. Appellant declined to take this route, 

based on the cost of travel and because the 10 

cent per page charge was excessive in its 

view. 
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In response to Appellant's request, the Depart-

ment assigned a staff analyst to reply to the request by 

searching individual case files for the hearing deci-

sions, reviewing them for information exempt from 

disclosure under the Act (names of students and par-

ents), deleting the names and copying decisions, and 

then refiling the original decisions. The Department 

then sent Appellant the requested copies of decisions 

with a bill for $126.50, based on the rate of 25 cents 

per page for 506 pages. Appellant paid the charge 

under protest, asking the Department either to reduce 

the charges to 10 cents per page or to waive them 

altogether because Appellant is a nonprofit group 

using the decisions to provide free advice to parents 

about their rights under applicable special education 

laws. The Department responded that the charges 

covered staff costs for locating the records (two 

hours), reviewing the records for exempt information 

and then deleting it (one and one-half hours), and then 

copying the five hundred six pages twice, once from 

the original and once with the whited-out or “sani-

tized” copy (three hours). Costs for operating the copy 

machines and for postage were also incurred. 
 

**363 Section 6257 provides as follows: “Except 

with respect to public records exempt by express 

provisions of law from disclosure, each state or local 

agency, upon any request for a copy of records, which 

reasonably describes an identifiable record, or infor-

mation produced therefrom, shall make the records 

promptly available to any person, upon payment of 

fees covering direct costs of duplication, or a statutory 

fee, if applicable. Any reasonably segregable portion 

of a record shall be provided to any person requesting 

such record after deletion of the portions which are 

exempt by law.” (Italics added.) 
FN3 

 
FN3. It is agreed that no statutory fee applies 

to this case. 
 

The trial court gave broad scope to the fees pro-

vision of this section by ruling the Department was 

permitted to charge parties requesting records “the full 

direct costs of duplication.” Review of this determi-

nation, according to rules of statutory interpretation, 

involves the resolution of a question of law de novo on 

appeal. (Shippen v. Department of Motor Vehicles 

(hereafter DMV) (1984) 161 Cal.App.3d 1119, 1124, 

208 Cal.Rptr. 13; Los Angeles County Safety Police 

Assn. v. County of Los Angeles (1987) 192 Cal.App.3d 

1378, 1384, 237 Cal.Rptr. 920.) Although construc-

tion of statutory language is *151 unnecessary where 

the language is clear and unambiguous, rules of stat-

utory interpretation must be applied where there is 

ambiguity or conflict in the statutory language, or 

where a literal construction would lead to absurd re-

sults. (DMV, supra, 161 Cal.App.3d at p. 1124, 208 

Cal.Rptr. 13.) The statutory term “direct costs of du-

plication” is subject to more than one interpretation 

and must be considered ambiguous. 
 

“Accordingly, we are compelled to engage in stat-

utory construction, giving words their usual, ordi-

nary, and common sense meaning based on the 

language the Legislature used and the apparent 

purpose for which the statute was enacted. [Cita-

tion.] We ‘... ascertain the intent of the Legislature 

so as to effectuate the purpose of the law.’ [Cita-

tion.]” (DMV, supra, 161 Cal.App.3d at p. 1124, 

208 Cal.Rptr. 13.) 
 

Stated differently, statutory language must be 

construed in context, keeping in mind the statutory 

purpose, and statutory enactments relating to the same 

subject must be harmonized to the extent possible. 

(Dyna–Med, Inc. v. Fair Employment & Housing 

Com. (1987) 43 Cal.3d 1379, 1387, 241 Cal.Rptr. 67, 

743 P.2d 1323.) “Where uncertainty exists considera-

tion should be given to the consequences that will flow 

from a particular interpretation. [Citation.] Both the 

legislative history of the statute and the wider histor-

ical circumstances of its enactment may be considered 

in ascertaining the legislative intent. [Citations.]” 

(Ibid.) Further, “ ‘ “the meaning of a word may be 

enlarged or restrained by reference to the object of the 

whole clause in which it is used.’ ” [Citations.]” (Id. at 

p. 1391, fn. 14, 241 Cal.Rptr. 67, 743 P.2d 1323.) 
 

The majority reads section 6257 according to the 

“usual, ordinary import” of its language (In re Alpine 

(1928) 203 Cal. 731, 737, 265 P. 947), without benefit 

of citation of authority or much in the way of expla-

nation. I believe some background of interpretation of 

the Act is of assistance in this statutory interpretation 

question. Appellant relies on American Civil Liberties 

Union Foundation v. Deukmejian (hereafter ACLU ) 

(1982) 32 Cal.3d 440, 451–453, 186 Cal.Rptr. 235, 

651 P.2d 822, in which the Supreme Court recognized 

that under section 6255 of the Act, an agency's costs 

for reviewing and deleting exempt information from 

records are a burden which may be taken into account 

in requiring disclosure of records. Section 6255 cre-
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ates a balancing test by which an agency can justify 

nondisclosure of requested records by showing “that 

on the facts of the particular case the public interest 

served by not making the record public clearly out-

weighs the public interest served by disclosure of the 

record.” 
 

Although neither party in the case before us has 

presented the issue as requiring a section 6255 bal-

ancing test, the general principles of *152ACLU, 

supra, 32 Cal.3d 440, 186 Cal.Rptr. 235, 651 P.2d 822 

may be applied here; we are required to read related 

statutory enactments as a whole. (Dyna–Med, Inc. v. 

Fair Employment & Housing Com., supra, 43 Cal.3d 

at p. 1387, 241 Cal.Rptr. 67, 743 P.2d 1323.) Section 

6255 “imposes on **364 the California courts a duty 

... to weigh the benefits and costs of disclosure in each 

particular case.” (ACLU, supra, 32 Cal.3d at p. 452, 

186 Cal.Rptr. 235, 651 P.2d 822.) A court performing 

this balancing test is authorized to take into account 

any expense and inconvenience involved in segre-

gating non exempt from exempt information, because 

the statutory term “public interest” “encompasses 

public concern with the cost and efficiency of gov-

ernment.” (Id. at p. 453, 186 Cal.Rptr. 235, 651 P.2d 

822, also see fn. 13, p. 453, 186 Cal.Rptr. 235, 651 

P.2d 822.) We may thus take it as established that the 

Act includes a policy favoring the efficiency of gov-

ernment and limitation of its costs. 
 

Moreover, although the evident purpose of the 

Act is to increase freedom of information by giving 

the public maximum access to information in the 

possession of public agencies (CBS, Inc. v. Block 

(1986) 42 Cal.3d 646, 651–652, 230 Cal.Rptr. 362, 

725 P.2d 470), such access to information is not un-

limited under the Act. For example, section 6254 et 

seq. defines a number of categories of information that 

are exempt from disclosure; requests for records are 

subject to those constraints. The Act thus places both 

substantive and some financial constraints upon dis-

closure of public records. (See ACLU, supra, 32 

Cal.3d at p. 451, 186 Cal.Rptr. 235, 651 P.2d 822; 

State Bd. of Equalization v. Superior Court (1992) 10 

Cal.App.4th 1177, 1191, 13 Cal.Rptr.2d 342.) 
 

I would read the language of section 6257 refer-

ring to the “direct costs of duplication” with this 

background in mind. To effectuate the purpose of the 

statute, according to the intent of the Legislature, a 

court is required to look first “to the words of the 

statute themselves, giving to the language its usual, 

ordinary import and according significance, if possi-

ble, to every word, phrase and sentence in pursuance 

of the legislative purpose. A construction making 

some words surplusage is to be avoided.” (Dyna–Med, 

Inc. v. Fair Employment & Housing Com., supra, 43 

Cal.3d at pp. 1386–1387, 241 Cal.Rptr. 67, 743 P.2d 

1323.) The fee provisions of section 6257 are acti-

vated by “any request for a copy of records, which 

reasonably describes an identifiable record, or infor-

mation produced therefrom, ...” (§ 6257.) Upon such a 

request, the agency must make the records promptly 

available to any person, with the proviso that “[a]ny 

reasonably segregable portion of a record shall be 

provided to any person requesting such record after 

deletion of the portions which are exempt by law.” 

Thus, there are two clauses in this statute suggesting 

that public records must in some cases be edited or 

otherwise prepared before being made available to the 

requestor: (1) The records may consist of information 

produced from an identifiable record, and (2) non-

exempt information may be provided in the form of 

any reasonably segregable portion of *153 the records. 

The Legislature thus showed it was aware that there 

might be a need for preparation of records (search, 

review, and deletion) before they could be made ap-

propriately available to the requestor, and that ac-

companying costs would be incurred. Such costs 

might be considerable, for example, if the requested 

material contained privileged personnel matters or 

litigation-related documents. (See § 6254, subds. (b), 

(c), (k).) I see no reason to assume that the Legislature 

intended that in all nonwaiver (§ 6253.1) cases, tax-

payers, rather than requesting parties, should bear the 

full direct costs of duplicating copies of public records 

under the Act. 
 

Where statutory language is uncertain or ambig-

uous, “consideration should be given to the conse-

quences that will flow from a particular interpretation. 

[Citation.]” (Dyna–Med, Inc. v. Fair Employment & 

Housing Com., supra, 43 Cal.3d at p. 1387, 241 

Cal.Rptr. 67, 743 P.2d 1323.) The financial conse-

quences of Appellant's position are potentially con-

siderable in this era of public agency budget deficits. I 

believe that the Legislature's references to the “in-

formation produced” from a record and the “reasona-

bly segregable portion” of records which may be 

produced show that in this context, the Legislature 

intended that the meaning of the word “duplication” 

should be enlarged by reference to the object of the 

whole clause in which it is used. (Id. at p. 1391, fn. 14, 
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241 Cal.Rptr. 67, 743 P.2d 1323.) It thus should in-

clude the tasks directly related to duplicating the ma-

terial as prepared for release, in **365 accordance 

with the limitations imposed by the Act. 
 

Dicta in a recent opinion by the Second District, 

Division Three, in County of Los Angeles v. Superior 

Court (1993) 18 Cal.App.4th 588, 600–601, 22 

Cal.Rptr.2d 409, suggests that in section 6257, the 

Legislature “has provided only for recovery of du-

plication costs by the ... agency involved. This is a 

restriction which is both reasonable and appropriate 

where the mandatory disclosure is limited to current 

records of contemporaneous activity, but totally un-

reasonable and inappropriate where both generation 

and compilation of information from historical ar-

chives is required.” (Id. at p. 601, 22 Cal.Rptr.2d 409.) 

I find support for my position on section 6257 in this 

quoted language, since selecting and preparing the 

records requested by Appellant for disclosure required 

someone to compile those records and then edit them 

for disclosure. Such preparation was directly related to 

duplicating and making the copies available and was 

not free of agency expense. 
 

Moreover, for purposes of interpreting the fee 

provision in section 6257, it is not proper to place too 

much weight upon the identity of the requestor of the 

documents. The Act does not differentiate among 

those who seek access to public information (e.g., a 

requestor who is a commercial entity, intending to use 

the material obtained for commercial purposes, and a 

private party *154 who seeks public information). 

(State Bd. of Equalization v. Superior Court, supra, 10 

Cal.App.4th at p. 1190, 13 Cal.Rptr.2d 342.) In State 

Bd. of Equalization, the court refuted any interpreta-

tion of the Act which would give less deference to 

commercial users, as opposed to private parties, and 

adhered to its previous statement in Shippen v. DMV, 

supra, 161 Cal.App.3d at pages 1126–1127, 208 

Cal.Rptr. 13 that access to bulk records by commercial 

users may be circumscribed by reasonable conditions 

regarding format and price. (State Bd. of Equalization, 

supra, 10 Cal.App.4th at p. 1191, 13 Cal.Rptr.2d 342.) 

I believe that an interpretation of “direct costs of du-

plication” as including directly related search, com-

pilation, review, and deletion expenses is consistent 

with the principles of State Bd. of Equalization, as 

allowing access to public records to be circumscribed 

in appropriate instances by reasonable conditions 

regarding format and price. I therefore dissent from 

the majority opinion on this point. 
 
Cal.App. 4 Dist.,1994. 
North County Parents Organization v. Department of 

Education 
23 Cal.App.4th 144, 28 Cal.Rptr.2d 359, 89 Ed. Law 

Rep. 542 
 
END OF DOCUMENT 
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Court of Appeal, Sixth District, California. 
COUNTY OF SANTA CLARA et al., Petitioners, 

v. 
The SUPERIOR COURT of Santa Clara County, 

Respondent; 
California First Amendment Coalition, Real Party in 

Interest. 
 

No. H031658. 
Feb. 5, 2009. 

As Modified Feb. 27, 2009. 
 
Background: Requester filed petition for writ of 

mandate challenging county's denial of its California 

Public Records Act (CPRA) request for geographic 

information system (GIS) basemap. The Superior 

Court, Santa Clara County, No. CV072630,James P. 

Kleinberg, J., ordered county to provide data to re-

quester. County petitioned for writ review. 
 
Holdings: The Court of Appeal, McAdams, J., held 

that: 
(1) on issue of first impression, Critical Infrastructure 

Information (CII) Act prohibition against disclosure 

applies only to recipients of protected critical infra-

structure information (PCII); 
(2) CII Act did not apply to county's disclosure of its 

own basemap; 
(3) disclosure of basemap would contribute signifi-

cantly to public understanding of government activi-

ties; 
(4) alleged availability of alternative means of ob-

taining information in basemap did not render public 

interest in disclosure “minimal”; 
(5) county's financial interests did not compel non-

disclosure; 
(6) security concerns did not compel nondisclosure; 
(7) on issue of first impression, CPRA provides no 

statutory authority for an agency to assert copyright 

interest in public records; 
(8) on issue of first impression in California, county 

could not require requester to sign end user agreement 

limiting use of disclosed records; and 
(9) trial court's failure to rule on ancillary costs asso-

ciated with production of electronic records required 

remand. 
  
Writ issued. 

 
West Headnotes 

 
[1] Records 326 63 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k63 k. Judicial enforcement in gen-

eral. Most Cited Cases  
 

In expedited appellate review by extraordinary 

writ of an order to disclose public records under the 

California Public Records Act (CPRA), the scope of 

review is the same as for direct appeals. West's 

Ann.Cal.Gov.Code § 6259(c). 
 
[2] States 360 18.3 
 
360 States 
      360I Political Status and Relations 
            360I(B) Federal Supremacy; Preemption 
                360k18.3 k. Preemption in general. Most 

Cited Cases  
 

As a general principle, federal law preempts state 

law (1) where Congress has said so explicitly, (2) 

where Congress has said so implicitly, as when federal 

regulation occupies the field exclusively, and (3) 

where federal and state law conflict. 
 
[3] States 360 18.13 
 
360 States 
      360I Political Status and Relations 
            360I(B) Federal Supremacy; Preemption 
                360k18.13 k. State police power. Most Cited 

Cases  
 

Unless Congress has demonstrated a clear and 

manifest purpose to the contrary, the presumption is 
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that federal law does not preempt the states' historic 

police powers. 
 
[4] States 360 18.9 
 
360 States 
      360I Political Status and Relations 
            360I(B) Federal Supremacy; Preemption 
                360k18.9 k. Federal administrative regula-

tions. Most Cited Cases  
 

A federal agency literally has no power to act, let 

alone preempt the validly enacted legislation of a 

sovereign State, unless and until Congress confers 

power upon it. 
 
[5] Records 326 55 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k55 k. Exemptions or prohibitions 

under other laws. Most Cited Cases  
 

Critical Infrastructure Information (CII) Act pro-

hibition against disclosure under state law of protected 

critical infrastructure information (PCII) provided to a 

state or local government applies only to information 

in the hands of the governmental recipient; it does not 

apply to information in the hands of the submitter. 6 

U.S.C. § 133(a)(1); 6 C.F.R. §§ 29.1(a, b), 29.8(b), 

(d)(1), (g). 
 
[6] Records 326 55 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k55 k. Exemptions or prohibitions 

under other laws. Most Cited Cases  
 

County was not barred by the Critical Infra-

structure Information (CII) Act from disclosing geo-

graphic information system (GIS) basemap data pur-

suant to a California Public Records Act (CPRA) 

request, even though county had submitted the 

basemap to the federal government as CII, since the 

data had been submitted by the county rather than to 

the county. 6 U.S.C. § 133(a)(1); 6 C.F.R. §§ 29.1(a, 

b), 29.8(b), (d)(1), (g); West's Ann.Cal.Gov.Code § 

6250 et seq. 
See Cal. Jur. 3d, Records and Recording Laws, § 19; 2 

Witkin, Cal. Evidence (4th ed. 2000) Witnesses, § 288. 
[7] Records 326 50 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k50 k. In general; freedom of infor-

mation laws in general. Most Cited Cases  
 

The California Public Records Act (CPRA) was 

enacted for the purpose of increasing freedom of in-

formation by giving members of the public access to 

information in the possession of public agencies. 

West's Ann.Cal.Gov.Code § 6250 et seq. 
 
[8] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
 

All public records are subject to disclosure unless 

the California Public Records Act (CPRA) expressly 

provides otherwise. West's Ann.Cal. Const. Art. 1, § 

3; West's Ann.Cal.Gov.Code § 6250 et seq. 
 
[9] Records 326 55 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k55 k. Exemptions or prohibitions 

under other laws. Most Cited Cases  
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The exemption from disclosure under California 

Public Records Act (CPRA) for materials whose dis-

closure “is exempted or prohibited pursuant to federal 

or state law” is not an independent exemption; it 

merely incorporates other prohibitions established by 

law. West's Ann.Cal.Gov.Code § 6254(k). 
 
[10] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
 

The catchall exemption from disclosure under the 

California Public Records Act (CPRA) allows a gov-

ernment agency to withhold records if it can demon-

strate that, on the facts of a particular case, the public 

interest served by withholding the records clearly 

outweighs the public interest served by disclosure. 

West's Ann.Cal.Gov.Code § 6255. 
 
[11] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
 

Since disclosure of public records is favored, all 

exemptions from disclosure under the California 

Public Records Act (CPRA) are narrowly construed. 

West's Ann.Cal. Const. Art. 1, § 3(b)(2); West's 

Ann.Cal.Gov.Code §§ 6254, 6255. 
 
[12] Records 326 65 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k65 k. Evidence and burden of proof. 

Most Cited Cases  

 
An agency opposing disclosure under the Cali-

fornia Public Records Act (CPRA) bears the burden of 

proving that an exemption applies. West's Ann.Cal. 

Const. Art. 1, § 3(b)(2); West's Ann.Cal.Gov.Code §§ 

6254, 6255. 
 
[13] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
 

Under the California Public Records Act (CPRA), 

the fact that a public record may contain some confi-

dential information does not justify withholding the 

entire document. West's Ann.Cal.Gov.Code § 

6253(a). 
 
[14] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
 

The burden of segregating exempt from nonex-

empt materials is one of the considerations which the 

court can take into account in determining whether the 

public interest favors disclosure, in considering 

whether a record falls within the catchall exemption 

from disclosure under the California Public Records 

Act (CPRA). West's Ann.Cal.Gov.Code § 6255. 
 
[15] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
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Exemptions from disclosure under the California 

Public Records Act (CPRA) can be waived. West's 

Ann.Cal.Gov.Code § 6254.5. 
 
[16] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
 

Disclosure to one member of the public of mate-

rial subject to an exemption under the California 

Public Records Act (CPRA) would constitute a waiver 

of the exemption, requiring disclosure to any other 

person who requests a copy. West's 

Ann.Cal.Gov.Code § 6254.5. 
 
[17] Records 326 63 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k63 k. Judicial enforcement in gen-

eral. Most Cited Cases  
 

The Court of Appeal would not consider the ar-

gument, urged only by county's amici on writ review 

of order for county to disclose geographic information 

system (GIS) data pursuant to a request under the 

California Public Records Act (CPRA), that the GIS 

data was computer software and thus not treated as a 

public record; the county had raised the argument 

unsuccessfully in the trial court. West's 

Ann.Cal.Gov.Code § 6254.9 (a, b). 
 
[18] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 

                      326k54 k. In general. Most Cited Cases  
 
Records 326 64 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k64 k. Discretion and equitable 

considerations; balancing interests. Most Cited Cases  
 

When the catchall exemption from disclosure 

under the California Public Records Act (CPRA) is 

invoked, the court undertakes a balancing process, 

assessing whether on the facts of the particular case, 

the public interest served by withholding the records 

clearly outweighs the public interest served by dis-

closure. West's Ann.Cal.Gov.Code § 6255. 
 
[19] Records 326 63 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k63 k. Judicial enforcement in gen-

eral. Most Cited Cases  
 

In analyzing the availability of the catchall ex-

emption from disclosure under the California Public 

Records Act (CPRA), a reviewing court accepts the 

trial court's express and implied factual determinations 

if supported by the record, but undertakes the weigh-

ing process anew. West's Ann.Cal.Gov.Code §§ 6255, 

6257.5. 
 
[20] Records 326 52 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k52 k. Persons entitled to disclosure; 

interest or purpose. Most Cited Cases  
 

In determining the public interest in disclosure of 

a public record, in considering whether the record falls 

within the catchall exemption from disclosure under 
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the California Public Records Act (CPRA), the motive 

of the particular requester is irrelevant. West's 

Ann.Cal.Gov.Code § 6255. 
 
[21] Records 326 52 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k52 k. Persons entitled to disclosure; 

interest or purpose. Most Cited Cases  
 

The California Public Records Act (CPRA) does 

not differentiate among those who seek access to 

public information. West's Ann.Cal.Gov.Code § 

6257.5. 
 
[22] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
 

If public records sought pertain to the conduct of 

the people's business, there is a public interest in dis-

closure, for purposes of determining the availability of 

the catchall exemption from disclosure under the 

California Public Records Act (CPRA). West's 

Ann.Cal. Const. Art. 1, § 3(b)(2); West's 

Ann.Cal.Gov.Code § 6255. 
 
[23] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
 

For purposes of determining the availability of the 

catchall exemption from disclosure under the Cali-

fornia Public Records Act (CPRA), the weight of the 

public interest in disclosure of a public record per-

taining to the conduct of the people's business is 

proportionate to the gravity of governmental tasks 

sought to be illuminated, and the directness with 

which the disclosure will serve to illuminate. West's 

Ann.Cal.Gov.Code § 6255. 
 
[24] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
 

The disclosure of county's geographic infor-

mation system (GIS) basemap data under the Cali-

fornia Public Records Act (CPRA) would contribute 

significantly to public understanding of government 

activities, thus supporting the conclusion that the 

catchall exemption from CPRA disclosure did not 

apply, since access to the basemap would contribute to 

comparisons of property tax assessments, issuance of 

permits, treatment of tax delinquent properties, equi-

table deployment of public services, and issuance of 

zoning variances; the public interest in disclosure was 

not merely hypothetical. West's Ann.Cal.Gov.Code § 

6255. 
 
[25] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
 

The alleged availability of alternative means of 

obtaining the information in county's geographic in-

formation system (GIS) basemap did not render the 

public interest in the basemap's disclosure under the 

California Public Records Act (CPRA) “minimal,” 

and thus did not support application of the catchall 

exemption from disclosure under the CPRA, since the 

disclosure of the basemap would not implicate privacy 

concerns. West's Ann.Cal.Gov.Code § 6255. 
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[26] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
 

While the availability of less intrusive means to 

obtain the information may be a factor in determining 

the availability of the catchall exemption from dis-

closure under the California Public Records Act 

(CPRA), particularly in privacy cases, the existence of 

alternatives does not wholly undermine the public 

interest in disclosure. West's Ann.Cal.Gov.Code § 

6255. 
 
[27] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
 

Even where a requester has an alternative means 

to access the information in a public record, it should 

not prohibit it from obtaining the documents under the 

California Public Records Act (CPRA). West's 

Ann.Cal.Gov.Code § 6250 et seq. 
 
[28] Records 326 63 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k63 k. Judicial enforcement in gen-

eral. Most Cited Cases  
 

Trial court's finding that counties disclosing their 

geographic information system (GIS) basemap pro-

grams had suffered few ill fiscal effects, in finding that 

a county's financial interests did not compel nondis-

closure of its basemap under the catchall exemption 

from the California Public Records Act (CPRA), was 

supported by substantial evidence, including a decla-

ration that two counties' basemap programs remained 

“alive” and “robust” after the counties began to pro-

vide their basemaps at little cost, that fourteen Cali-

fornia counties provided their GIS basemap data to the 

public free of charge, and that another twenty-three 

California counties provided their GIS basemap data 

for the cost of reproduction. West's 

Ann.Cal.Gov.Code § 6250 et seq. 
 
[29] Records 326 63 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k63 k. Judicial enforcement in gen-

eral. Most Cited Cases  
 

Trial court's finding that disclosure of county's 

geographic information system (GIS) basemap would 

not have major security implications, in concluding 

that security concerns did not compel nondisclosure 

under the catchall exemption from the California 

Public Records Act (CPRA), was supported by sub-

stantial evidence, including expert testimony that the 

availability of information on the locations of water 

pipe easements would not uniquely aid terrorists, and 

evidence that the county had sold the basemap to 18 

purchasers including three private entities. West's 

Ann.Cal.Gov.Code § 6255. 
 
[30] Records 326 54 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
 

Security may be a valid factor supporting non-

disclosure under the catchall exemption from the 

California Public Records Act (CPRA). West's 

Ann.Cal.Gov.Code § 6255. 
 
[31] Records 326 54 

298

http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k53
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k54
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=326k54
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6255&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6255&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k53
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k54
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=326k54
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6250&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6250&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k61
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k63
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=326k63
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6250&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6250&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k61
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k63
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=326k63
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6255&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6255&FindType=L
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326II%28B%29
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k53
http://www.westlaw.com/KeyNumber/Default.wl?rs=dfa1.0&vr=2.0&CMD=KEY&DocName=326k54
http://www.westlaw.com/Digest/Default.wl?rs=dfa1.0&vr=2.0&CMD=MCC&DocName=326k54
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6255&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6255&FindType=L


  
 

Page 7 

170 Cal.App.4th 1301, 89 Cal.Rptr.3d 374, 37 Media L. Rep. 1331, 09 Cal. Daily Op. Serv. 1526, 2009 Daily Journal 

D.A.R. 1802 
(Cite as: 170 Cal.App.4th 1301, 89 Cal.Rptr.3d 374) 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k53 Matters Subject to Disclosure; 

Exemptions 
                      326k54 k. In general. Most Cited Cases  
 

The mere assertion of possible endangerment 

from the disclosure of public records does not “clearly 

outweigh” the public interest in access to these public 

records, as required to compel nondisclosure under the 

catchall exemption from the California Public Records 

Act (CPRA). West's Ann.Cal.Gov.Code § 6255. 
 
[32] Records 326 67 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k67 k. Findings and order; injunctive 

relief. Most Cited Cases  
 

Trial court did not fail to address county's claim 

that it could condition its disclosure of its geographic 

information system (GIS) basemap on requester's 

execution of an agreement not to violate county's 

copyright interest in the basemap, where trial court 

stated in a footnote to its order to disclose the basemap 

that copyright protection was not appropriate, reading 

the provision stating that the California Public Rec-

ords Act (CPRA) did not limit copyright protection in 

conjunction with the provision stating that records 

stored on computers were not exempt from disclosure; 

trial court was not required to also discuss creativity 

and compilation issues which were not briefed by 

county. 17 U.S.C.A. § 101 et seq.; West's 

Ann.Cal.Gov.Code § 6254.9(d, e). 
 
[33] Records 326 63 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k63 k. Judicial enforcement in gen-

eral. Most Cited Cases  
 

County preserved its claim that it could condition 

its California Public Records Act (CPRA) disclosure 

of its geographic information system (GIS) basemap 

on requester's execution of an agreement not to violate 

county's copyright interest in the basemap as a 

“unique arrangement,” by arguing to the trial court 

that it could require execution of such an end user 

agreement, arguing that it owned a copyright interest 

in the basemap, and citing to the federal copyright 

statute. 17 U.S.C.A. § 101 et seq.; West's 

Ann.Cal.Gov.Code § 6250 et seq. 
 
[34] Copyrights and Intellectual Property 99 

10.4 
 
99 Copyrights and Intellectual Property 
      99I Copyrights 
            99I(A) Nature and Subject Matter 
                99k3 Subjects of Copyright 
                      99k10.4 k. Other works. Most Cited 

Cases  
 

State law determines whether a public official 

may claim a copyright in his office's creations. 
 
[35] Copyrights and Intellectual Property 99 

10.4 
 
99 Copyrights and Intellectual Property 
      99I Copyrights 
            99I(A) Nature and Subject Matter 
                99k3 Subjects of Copyright 
                      99k10.4 k. Other works. Most Cited 

Cases  
 

Each state may determine whether the works of 

its government entities may be copyrighted. 
 
[36] Copyrights and Intellectual Property 99 

10.4 
 
99 Copyrights and Intellectual Property 
      99I Copyrights 
            99I(A) Nature and Subject Matter 
                99k3 Subjects of Copyright 
                      99k10.4 k. Other works. Most Cited 

Cases  
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California Public Records Act (CPRA) provision 

recognizing the availability of copyright protection for 

software developed by a state or local agency in a 

proper case provides no statutory authority for an 

agency to assert any other copyright interest. West's 

Ann.Cal.Gov.Code § 6254.9. 
 
[37] Records 326 62 
 
326 Records 
      326II Public Access 
            326II(B) General Statutory Disclosure Re-

quirements 
                326k61 Proceedings for Disclosure 
                      326k62 k. In general; request and com-

pliance. Most Cited Cases  
 

In disclosing geographic information system 

(GIS) basemap as a public record under California 

Public Records Act (CPRA), county could not require 

requester to sign end user agreement limiting the use 

of the basemap; CPRA required disclosure of records 

for the cost of reproduction, and that policy would be 

undercut by permitting county to place extra-statutory 

restrictions on records. West's Ann.Cal.Gov.Code § 

6253(b). 
 
[38] Appeal and Error 30 63 
 
30 Appeal and Error 
      30III Decisions Reviewable 
            30III(C) Amount or Value in Controversy 
                30k63 k. Reduction by payment or other 

satisfaction. Most Cited Cases  
 

Trial court's failure to make an explicit ruling on 

the issue of whether county was entitled to ancillary 

costs associated with production of electronic records, 

in ordering county to disclose its geographic infor-

mation system (GIS) basemap under California Public 

Records Act (CPRA), required remand for the trial 

court to consider the issue, even though the trial 

court's order specified that the county was to recover 

only its direct cost; there was a factual disagreement 

between the requester and the county about whether 

the disclosure would require additional programming 

on the county's part. West's Ann.Cal.Gov.Code § 

6253.9(b). 
 
**379 Office of the County Counsel, Ann Miller 

Ravel, County Counsel, Robert A. Nakamae, Dep. 

County Counsel, for Petitioners. 
 
California State Association of Counties, Jennifer B. 

Henning, for Amicus Curiae on Behalf of Petitioners. 
 
Holme, Roberts & Owen, Roger Myers, Rachel 

Matteo–Boehm, Kyle Schriner, San Francisco, for 

Real Party in Interest. 
 
California Newpaper Publishers Assoc., Los Angeles 

Times Communication LLP, Freedom Communica-

tions, Inc., Copley Press, Inc., The Bakersfield Cali-

fornian, The Press–Enterprise, Medianews Group, 

Inc., Reporters Committee for Freedom of the Press, 

and The National Freedom of Information Coalition, 

Mary Duffy Carolan, Jeff Glasser, Davis Wright 

Tremaine, Los Angeles, for Amicus Curiae on behalf 

of Real Party in Interest. 
 
The National Security Archive, The Center for De-

mocracy and Technology, Jenner & Block LLP, Paul 

M. Smith, Iris E. Bennett, Daniel I. Weiner, Peter H. 

Hanna, The Electronic Frontier Foundation, Marcia 

Hoffman, American Business Media, Choicepoint 

Asset Company LLC, First American Core Logic, 

Inc., National Association of Professional Back-

ground Screeners, Real Estate Information Profes-

sionals Association, Reed Elsevier Inc., The Software 

and Information Industry Association, Meyer Klipper 

& Mohr PLLC, Michael R. Klipper, Christopher A. 

Mohr; Coblentz Patch Duffy & Bass LLP, Jeffrey G. 

Knowles, San Francisco, Seventy SevenGIS Profes-

sionals, Great Oaks Water Co., Timothy S. Guster, 

General Counsel, for Amicus Curiae on behalf of Real 

Party in Interest. 
 
McADAMS, J. 

 *1308 This writ proceeding raises weighty 

questions of first impression, which illuminate ten-

sions between federal homeland security provisions 

and our state's open public record laws. This pro-

ceeding also requires us to consider a state law ex-

emption allowing nondisclosure in the *1309 public 

interest; the impact of copyright claims on disclosure; 

and the extent to which charges for electronic public 

records may exceed reproduction costs. After ana-

lyzing these important and novel issues, we conclude 

that the law calls for unrestricted disclosure of the 

information sought here, subject to the payment of 

costs to be determined by the trial court. 
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INTRODUCTION 

The writ proceeding before us was instituted by 

the County of Santa Clara and its executive, Peter 

Kutras, Jr. (collectively, the County). The County 

seeks extraordinary relief from a superior court order 

filed in May 2007, requiring it to disclose its geo-

graphic information system “basemap” to the real 

party in interest, California First Amendment Coali-

tion (CFAC). Having stayed the 2007 order, we issued 

an order to show cause in March 2008, to which 

CFAC and the County responded. 
 

The County's petition in this court rests on three 

main legal arguments, which are asserted in the al-

ternative: (1) paramount federal law promulgated 

under the Homeland Security Act protects the infor-

mation from disclosure; (2) the requested information 

is exempt from disclosure under the California Public 

Records Act; (3) even if disclosure is required, the 

County can place restrictions on disclosure under state 

law provisions recognizing its copyright interests, and 

it can demand fees in excess of reproduction costs. 
 

After considering the extensive record, the ar-

guments raised by the parties, and the submissions by 

numerous amici curiae, we conclude that the County 

is not **380 entitled to the relief sought. We therefore 

deny the County's writ petition on the merits. How-

ever, we will remand the matter to the superior court 

for a determination of whether and to what extent the 

County may demand fees in excess of the direct costs 

of reproducing the electronic record requested by 

CFAC. 
 

FACTUAL AND PROCEDURAL BACK-

GROUND 
On June 12, 2006, CFAC submitted a request for 

a copy of the County's geographic information system 

(GIS) basemap.
FN1

 The request was made under the 

California Public Records Act (CPRA), 

*1310Government Code sections 6250 et seq. Two 

weeks later, the County denied the request, citing 

statutory exemptions and copyright protection. 
 

FN1. As described in the County's 2002 GIS 

strategic plan: “Geographic information 

systems (GIS) are a class of information 

technology that has been widely adopted 

throughout government and business sectors 

to improve the management of loca-

tion-based information.” As further ex-

plained in that document: “GIS is an infor-

mation management technology that com-

bines computer mapping and database tech-

nologies to improve the management and 

analysis of location based information.” 

Among the essential geographic elements of 

the GIS basemap are “parcels, streets, as-

sessor parcel information, jurisdictional 

boundaries, orthophotos [aerial photo-

graphs], and buildings.” 
 

According to a declaration submitted by 

the County in the proceedings below: “The 

GIS Basemap starts with the Assessor's 

map data, and builds layers of information 

onto it. The ‘GIS Basemap’ is a computer 

mapping system that (1) tells the hardware 

where to gather information from a variety 

of separate databases and (2) tells the 

hardware how to intelligently render the 

various bits of data into a structured output 

format.” 
 

On August 16, 2006, CFAC renewed its request 

for the GIS basemap, with some modifications. Later 

that month, the County denied the renewed request. 
 
Proceedings in the Superior Court 

On October 11, 2006, CFAC filed a petition for 

writ of mandate, seeking to compel the County to 

produce the GIS basemap. Among the exhibits at-

tached to the petition was the County's GIS Basemap 

Data request form, which details the procedure and the 

required fees for obtaining that data. Based in part on 

the fee schedule contained in that form, CFAC as-

serted that the cost of obtaining county-wide parcel 

information alone “would be approximately 

$250,000.” As legal support for its petition, CFAC 

relied on the CPRA, and on the California Constitu-

tion, article 1, section 3. The County answered, then 

CFAC filed its replication to the answer. 
 

In January 2007, CFAC moved for judgment on 

its petition. The County opposed the motion, and 

CFAC replied. At a hearing held in February 2007, the 

court authorized the County to file a supplemental 

response, which it did the following month. CFAC 

successfully sought an opportunity to reply. 
 

The trial court thereafter conducted two further 
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hearings in April 2007. A substantial volume of evi-

dence and argument was presented to the trial court. 
 

On May 18, 2007, the trial court filed a 27–page 

written order. 
 

In its factual findings, the court described GIS and 

the GIS basemap. The court determined that the 

County “sells the GIS basemap to members of the 

public for a significant fee and requires all recipients 

to enter into a mutual non-disclosure agreement.” 

Later in its order, the court observed that the County 

had “actually entered into agreements with 18 differ-

ent entities, 15 of those being government entities.” 
 

**381 Addressing the legal issues, the court noted 

both parties' agreement that “the resolution of this 

dispute turns on whether the public record is exempt.” 

*1311 The court then discussed various proffered 

CPRA exemptions, ultimately rejecting them all for 

different reasons. 
 

Having found that no exemption was available 

under the CPRA, the court ordered the County to 

provide CFAC with the GIS basemap, at the County's 

direct cost. The court stayed the order until June 25, 

2007, to permit the parties to pursue appellate review. 
 
Proceedings in This Court 

[1] On June 12, 2007, the County initiated this 

writ proceeding.
FN2

 It filed a petition accompanied by 

a memorandum of points and authorities. At the 

County's request, we issued a temporary stay. CFAC 

filed preliminary opposition, to which the County 

replied. 
 

FN2. The CPRA contains a provision for 

expedited appellate review by extraordinary 

writ only. (Gov.Code, § 6259, subd. (c); 

Filarsky v. Superior Court (2002) 28 Cal.4th 

419, 426–427, 121 Cal.Rptr.2d 844, 49 P.3d 

194.) The scope of review is the same as for 

direct appeals. (State Bd. of Equalization v. 

Superior Court (1992) 10 Cal.App.4th 1177, 

1185, 13 Cal.Rptr.2d 342.) 
 
 Order to Show Cause; Responses 

In March 2008, we issued an order to show cause 

to the respondent superior court, inviting opposition 

by CFAC as the real party in interest. 

 
CFAC filed a return in April 2008, to which the 

County replied the following month. 
 

Numerous amici curiae applied for leave to file 

five separate briefs in this court. We granted all five 

applications.
FN3 

 
FN3. One brief was filed in support of the 

County by two amici, the California State 

Association of Counties and the League of 

California Cities. The other four amicus 

briefs were offered in support of CFAC, by 

(1) the California Newspaper Publishers' 

Association, and various news and other or-

ganizations; (2) the National Security Ar-

chive, the Center for Democracy and Tech-

nology, and the Electronic Frontier Founda-

tion; (3) American Business Media, et al., 

commercial and nonprofit entities that com-

pile public records for various uses; and (4) 

77 GIS Professionals. 
 
 The Record 

In connection with its June 2007 petition in this 

court, the County filed an eight-volume petitioner's 

appendix consisting of nearly 2,000 pages. The fol-

lowing month, we granted the County's request to 

augment the record with transcripts of the two hear-

ings conducted by the superior court in April 2007. 
 

 *1312 In 2008, we received and granted three 

requests for judicial notice. 
FN4

 Despite**382 having 

taken judicial notice of these documents, we need not 

rely on them in resolving this proceeding. (Doers v. 

Golden Gate Bridge etc. Dist. (1979) 23 Cal.3d 180, 

184, fn. 1, 151 Cal.Rptr. 837, 588 P.2d 1261; see also, 

Windham at Carmel Mountain Ranch Assn. v. Supe-

rior Court (2003) 109 Cal.App.4th 1162, 1173, fn. 11, 

135 Cal.Rptr.2d 834; Kaufman & Broad Communi-

ties, Inc. v. Performance Plastering, Inc. (2005) 133 

Cal.App.4th 26, 30, 34 Cal.Rptr.3d 520.) 
 

FN4. The first request for judicial notice was 

submitted by the County's amici, the Cali-

fornia State Association of Counties and the 

League of California Cities. The subject of 

this request for judicial notice is the legisla-

tive history of Assembly Bill No. 3265 

(Chapter 447, Statutes of 1988), which en-

acted Government Code section 6254.9, part 

302

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6259&FindType=L&ReferencePositionType=T&ReferencePosition=SP_4b24000003ba5
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2002432970
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=4645&FindType=Y&SerialNum=2002432970
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1992189158
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1992189158
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1992189158
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=1992189158
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1979104710
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1979104710
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1979104710
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1979104710
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2003430246
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2003430246
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=3484&FindType=Y&SerialNum=2003430246
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=7047&FindType=Y&SerialNum=2007416929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=7047&FindType=Y&SerialNum=2007416929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=7047&FindType=Y&SerialNum=2007416929
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000211&DocName=CAGTS6254.9&FindType=L


  
 

Page 11 

170 Cal.App.4th 1301, 89 Cal.Rptr.3d 374, 37 Media L. Rep. 1331, 09 Cal. Daily Op. Serv. 1526, 2009 Daily Journal 

D.A.R. 1802 
(Cite as: 170 Cal.App.4th 1301, 89 Cal.Rptr.3d 374) 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

of the California Public Records Act. We 

received and granted this request for judicial 

notice in June 2008. Shortly thereafter, 

CFAC opposed the request and moved for 

reconsideration. In doing so, CFAC ex-

pressed no objection “to the Court's taking 

judicial notice of legislative history materials 

that may be pertinent to showing the intent of 

the Legislative as a whole when enacting the 

bill.” But it argued that a large number of 

documents included in the request for judi-

cial notice fail to satisfy that standard. In 

opposing the motion for reconsideration, pe-

titioner's amici urged the propriety of notic-

ing one particular document targeted by 

CFAC, a 1988 memorandum from the City of 

San Jose, which sponsored the bill. In reply, 

CFAC disagreed with amici's assessment of 

the 1988 memorandum. 
 

The second request for judicial notice was 

made by CFAC's amici, the California 

Newspaper Publishers' Association, et al.; 

it was received and granted in June 2008. 

Attached to that request are 10 newspaper 

articles, offered “to establish the wide-

spread use of GIS basemap data in re-

porting, which is relevant to this Court's 

Government Code § 6255 inquiry into the 

public interest served by releasing GIS 

basemap data.” 
 

The third request for judicial notice was 

filed by the County in July 2008. It asks 

this court to judicially notice documents 

from the United States Copyright Office 

demonstrating that two California cities 

have registered copyrights. 
 

CONTENTIONS 
As indicated above, the County offers three 

grounds to support its petition, which asserts trial 

court error in mandating disclosure of its GIS 

basemap. 
 

The County's first argument relies on federal law, 

including the Critical Infrastructure Information Act 

of 2002. According to the County, that statute and its 

accompanying regulations preempt state law. And 

under those superseding federal provisions, disclosure 

of the GIS basemap is prohibited, because it has been 

validated by the United States Department of Home-

land Security as protected critical infrastructure in-

formation. 
 

The County's second argument is based on state 

law, the CPRA. According to the County, even if the 

CPRA is not preempted by federal law, its “catchall” 

exemption shields the GIS basemap from public dis-

closure. 
 

As the third ground for its petition, the County 

posits that even if neither preemption nor exemption 

supports nondisclosure, it should be allowed (a) to 

*1313 demand end user agreements, because the GIS 

basemap is copyrightable, and (b) to recover more 

than its direct cost of providing the record, based on a 

provision of the CPRA. 
 

DISCUSSION 
Addressing each of the County's three contentions 

in turn, we first provide an overview of the relevant 

general principles of law. We then set forth the parties' 

arguments in greater detail, followed by our analysis. 
 
I. Federal Homeland Security Law 
 
A. Overview 
 
1. The Statute 
 

The federal statute at issue here is the Critical 

Infrastructure Information Act of 2002 (CII Act). (6 

U.S.C. §§ 131–134.) The CII Act is part of the 

Homeland Security Act of 2002, which established the 

Department of Homeland Security (DHS). (See id., §§ 

101, 111(a).) Within the DHS, Congress established 

an Office of Intelligence and Analysis and an Office of 

Infrastructure Protection. (6 U.S.C. § 121(a).) The 

statutory responsibilities associated with those offices 

include carrying out “comprehensive assessments of 

the vulnerabilities of the key resources and critical 

infrastructure of the United States,” and developing “a 

comprehensive national plan for securing the key 

resources and critical infrastructure of the United 

States, including power production, generation, and 

distribution systems, information technology and 

telecommunications systems (including satellites), 

electronic financial and property**383 record storage 

and transmission systems, emergency preparedness 

communications systems, and the physical and tech-
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nological assets that support such systems.” (Id., 

(d)(2), (5).) 
 

At the heart of the CII Act is the protection of 

critical infrastructure information (CII), statutorily 

defined as “information not customarily in the public 

domain and related to the security of critical infra-

structure or protected systems....” (6 U.S.C. § 131(3).) 

“The CII Act authorized DHS to accept information 

relating to critical infrastructure from the public, 

owners and operators of critical infrastructure, and 

State, local, and tribal governmental entities, while 

limiting public disclosure of that sensitive information 

under the Freedom of Information Act ... and other 

laws, rules, and processes.” (71 Fed. Reg. 52262 

(September 1, 2006).) 
 

The CII Act contains a section aimed at protecting 

voluntarily shared critical infrastructure information. 

(6 U.S.C. § 133.) Concerning the disclosure of such 

information, it provides *1314 in pertinent part: 

“Notwithstanding any other provision of law, critical 

infrastructure information (including the identity of 

the submitting person or entity) that is voluntarily 

submitted to [the DHS] for use by that agency re-

garding the security of critical infrastructure and pro-

tected systems ... [¶] (A) shall be exempt from dis-

closure under ... the Freedom of Information Act[ ]” 

and “(E) shall not, if provided to a State or local gov-

ernment or government agency ... [¶] ... be made 

available pursuant to any State or local law requiring 

disclosure of information or records[.]” (Id., (a)(1)(A), 

(E)(i); see O'Reilly, 1 Federal Information Disclosure 

3d (2000 & Westlaw Dec. 2008 update) § 13:14 [de-

scribing this provision as a “much-tinkered clause” 

that was “hotly contested as the bills were debated”].) 
 

The CII Act directs the Department of Homeland 

Security to “establish uniform procedures for the re-

ceipt, care, and storage by Federal agencies of critical 

infrastructure information that is voluntarily submit-

ted to the Government.” (6 U.S.C. § 133(e)(1).) It 

further provides that those procedures “shall include 

mechanisms” for “the protection and maintenance of 

the confidentiality of such information so as to permit 

the sharing of such information within the Federal 

Government and with State and local governments, 

and the issuance of notices and warnings related to the 

protection of critical infrastructure and protected sys-

tems, in such manner as to protect from public dis-

closure the identity of the submitting person or entity, 

or information that is proprietary, business sensitive, 

relates specifically to the submitting person or entity, 

and is otherwise not appropriately in the public do-

main.” (Id., (e)(2)(D).) 
 
2. Regulations 

The federal regulations implementing the CII Act 

are found in the Code of Federal Regulations, volume 

6, part 29. Those regulations are intended to imple-

ment the federal statute “through the establishment of 

uniform procedures for the receipt, care, and storage 

of Critical Infrastructure Information (CII) voluntarily 

submitted to the Department of Homeland Security 

(DHS).” (6 C.F.R. § 29.1(a) (2007).) 
 

As stated in the regulations: “Consistent with the 

statutory mission of DHS to prevent terrorist attacks 

within the United States and reduce the vulnerability 

of the United States to terrorism, DHS will encourage 

the voluntary submission of CII by safeguarding and 

protecting that information from unauthorized dis-

closure and by ensuring that such information is, as 

necessary, securely shared with State and **384 local 

government pursuant to ... the CII Act. As required by 

the CII Act, these rules establish procedures regard-

ing: ... [¶] The receipt, validation, handling, storage, 

proper marking and use of information as PCII[.]” (6 

C.F.R. § 29.1(a) (2007).) 
 

 *1315 Protcted CII (PCII) is CII that has been 

validated by DHS. (6 C.F.R. § 29.2(g) (2007).) 
 

Among the regulations is one relied on by the 

County, which states that PCII “shall be treated as 

exempt from disclosure under the Freedom of Infor-

mation Act and any State or local law requiring dis-

closure of records or information.” (6 C.F.R. § 29.8(g) 

(2007).) 
 
3. Preemption 

The County's reliance on federal law rests on its 

contention that the CII Act and accompanying regu-

lations preempt the CPRA. 
 

[2][3][4] As a general principle, federal law 

preempts state law (1) where Congress has said so 

explicitly, (2) where Congress has said so implicitly, 

as when federal regulation occupies the field exclu-

sively, and (3) where federal and state law conflict. 

(Lorillard Tobacco Co. v. Reilly (2001) 533 U.S. 525, 

541, 121 S.Ct. 2404, 150 L.Ed.2d 532.) Unless Con-
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gress has demonstrated a clear and manifest purpose to 

the contrary, the presumption is that federal law does 

not preempt the states' historic police powers. (Id. at 

pp. 541–542, 121 S.Ct. 2404; Jevne v. Superior Court 

(2005) 35 Cal.4th 935, 949–950, 28 Cal.Rptr.3d 685, 

111 P.3d 954.) Moreover, a federal “agency literally 

has no power to act, let alone pre-empt the validly 

enacted legislation of a sovereign State, unless and 

until Congress confers power upon it.” (Lousiana 

Public Serv. Comm. v. FCC (1986) 476 U.S. 355, 374, 

106 S.Ct. 1890, 90 L.Ed.2d 369.) 
 
B. The Parties' Contentions 
 
1. Preemption 
 

The County claims express federal preemption 

under 6 Code of Federal Regulation, part 29.8(g), 

which exempts PCII from the operation of federal, 

state, and local laws requiring the disclosure of public 

records. As the County points out, the preamble to the 

final rule promulgated by Department of Homeland 

Security notes “the preeminence of PCII status under 

the CII Act and these regulations in relation to any 

State, territorial, or tribal public disclosure laws or 

policies.” (71 Fed.Reg., supra, at p. 52268.) That same 

document also states: “This rulemaking, as required 

by the underlying statute, preempts State, local and 

tribal laws that might otherwise require disclosure of 

PCII....” (Id. at p. 52271; see also, O'Reilly, 2 Federal 

Information Disclosure 3d, supra, § 27.22.) 
 

The County also asserts that Congress has im-

plicitly preempted state law, arguing that “the Federal 

Regulations set forth a scheme for PCII validation 

*1316 that is so pervasive, it is unreasonable to infer 

that Congress intended the states to occupy the field.” 

(See Jevne v. Superior Court, supra, 35 Cal.4th at p. 

958, 28 Cal.Rptr.3d 685, 111 P.3d 954.) 
 

CFAC disputes the County's preemption claim. In 

its view, “the CII Act does not preempt” the CPRA, 

but “merely creates a rule of nondisclosure” that has 

no application to this case. 
 
2. Statutory Arguments 

According to CFAC, the County's position rests 

on a misreading of the federal act as it relates to CII 

that has been voluntarily submitted to the federal 

government, such as the GIS basemap at issue here. 

(See 6 U.S.C. § 133(a).) In CFAC's view, the provi-

sions in the federal statute **385 limiting disclosure 

apply only to those entities receiving PCII from DHS, 

not to those submitting it. Furthermore, CFAC argues, 

the federal protection for CII has been incorporated 

into state law as an exemption in the CPRA, but that 

exemption was waived by the County's sale of the GIS 

basemap to non-governmental entities. (See 

Gov.Code, §§ 6254, subds. (k) [provision incorpo-

rating federal law exemptions], (ab) [provision ex-

empting CII], 6254.5 [waiver provision].) 
 

The County disputes this view of the CII Act, 

arguing that it imposes “an artificial distinction” be-

tween submitting and receiving entities. The County 

also dismisses CFAC's waiver argument, calling it 

“irrelevant” given federal preemption of the CPRA. 
 
C. Analysis 

We agree with CFAC that the pertinent question 

here is not whether federal homeland security law 

trumps state disclosure law. Instead, the analysis in 

this case turns on whether the federal act and accom-

panying regulations apply at all. As we now explain, 

we conclude that the CII Act does not apply here 

because the County is a submitter of CII, not a recip-

ient of PCII. Given that conclusion, we need not con-

sider whether the CII Act preempts the CPRA. 
 
1. Federal law distinguishes between submitters and 

recipients of PCII. 
In undertaking our statutory analysis, we begin by 

examining the language of the relevant provisions. 

(Smith v. Superior Court (2006) 39 Cal.4th 77, 83, 45 

Cal.Rptr.3d 394, 137 P.3d 218.) Statutory interpreta-

tion presents a legal *1317 question, which we decide 

de novo. (Ibid.; Los Angeles Unified School Dist. v. 

Superior Court (2007) 151 Cal.App.4th 759, 767, 60 

Cal.Rptr.3d 445.) 
 

The CII Act provides that critical infrastructure 

information that has been voluntarily submitted “shall 

be exempt from disclosure” under the federal Freedom 

of Information Act. (6 U.S.C. § 133(a)(1)(A).) As 

more particularly relevant here, it also prohibits dis-

closure of PCII “pursuant to any State or local law 

requiring disclosure of information or records”—but 

only “if provided to a State or local government....” 

(Id., (a)(1)(E)(i), italics added.) 
 

We are not aware of any case law interpreting this 

provision. But the regulations promulgated under the 
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CII Act bear out the statute's apparent distinction 

between the submission of CII and the receipt of PCII, 

as we now explain. 
 

We begin with the specific regulation cited by the 

County, 6 Code of Federal Regulations, part 29.8. 

Subdivision (g) of that regulation provides in part that 

PCII “shall be treated as exempt from disclosure under 

the Freedom of Information Act and any State or local 

law requiring disclosure of records or information.” (6 

C.F.R. § 29.8(g) (2007).) We acknowledge that sub-

division (g) does not distinguish between CII sub-

mitters and PCII recipients. But another subdivision of 

this regulation does reflect that distinction. 
 

Subdivision (b) of 6 Code of Federal Regulations, 

part 29.8 thus states in pertinent part: “PCII may be 

provided to a state or local government entity for the 

purpose of protecting critical infrastructure or pro-

tected systems....” (6 C.F.R. § 29.8(b) (2007), italics 

added.) “The provision of PCII to a State or local 

government entity will normally be made only pur-

suant to an arrangement with the PCII Program 

Manager providing for compliance ... and acknowl-

edging the understanding and responsibilities of the 

recipient. State and local governments receiving such 

information will acknowledge **386 in such ar-

rangements the primacy of PCII protections under the 

CII Act” and “agree to assert all available legal de-

fenses to disclosure of PCII under State, or local pub-

lic disclosure laws, statutes or ordinances....” (Ibid., 

italics added.) 
 

This emphasis on recipients of PCII also appears 

at subdivision (d) of the next regulation, which pro-

vides: “State and local governments receiving infor-

mation marked ‘Protected Critical Infrastructure In-

formation’ shall not share that information” except as 

allowed by the regulations. (6 C.F.R. § 29.8(d)(1) 

(2007), italics added.) On the subject of enforcement, 

subdivision (d) continues: “if the PCII Program 

Manager determines that an entity or person who has 

received PCII has violated the provisions of *1318 this 

Part or used PCII for an inappropriate purpose, the 

PCII Program Manager may disqualify that entity or 

person from future receipt of any PCII or future re-

ceipt of any sensitive homeland security infor-

mation....” (Id., § 29.9(d)(2), italics added.) 
 

Other regulations reflect the same dichotomy 

between the submission of CII and the receipt of PCII, 

as the following excerpts demonstrate. “The regula-

tions in this Part apply to all persons and entities that 

are authorized to handle, use, or store PCII or that 

otherwise accept receipt of PCII.” (6 C.F.R. § 29.1(b) 

(2007), italics added.) The regulations help ensure that 

CII is “securely shared with State and local govern-

ment pursuant to ... the CII Act.” (Id., § 29.1(a), italics 

added.) “A Federal, State or local agency that receives 

PCII may utilize the PCII only for purposes appro-

priate under the CII Act, including securing critical 

infrastructure or protected systems.” (Id., § 29.3(b), 

italics added.) “All Federal, State and local govern-

ment entities shall protect and maintain information as 

required by these rules or by the provisions of the CII 

Act when that information is provided to the entity by 

the PCII Program Manager....” (Id., § 29.5(c), italics 

added.) 
 

The preamble to the final regulations likewise 

confirms the submitter/recipient distinction. For ex-

ample, it clarifies that “State, local and tribal con-

tractors” are not “precluded from receiving PCII” and 

it notes a change in the final regulations “to permit 

employees of Federal, State, local, and tribal con-

tractors who are engaged in the performance of ser-

vices in support of the purposes of the CII Act, to 

communicate with a submitting person ... when au-

thorized by the PCII Program Manager or ... design-

ee.” (71 Fed.Reg., supra, at p. 52269, italics added.) 
 

[5] Taken as a whole, this consistent and perva-

sive regulatory language supports our construction of 

the relevant provision of the CII Act, 6 United States 

Code section 133(a)(1)(E)(i). As we interpret that 

provision, it draws a distinction between the submis-

sion of CII and the receipt of PCII. In the hands of the 

submitter, the nature of the information remains un-

changed; in the hands of the governmental recipient, it 

is protected from disclosure. 
FN5 

 
FN5. As one commentator observed in the 

context of voluntary submissions of CII by 

private industry, “firms cannot use DHS as a 

‘black hole’ in which to hide information that 

would otherwise have come to light [.]” 

(Bagley, Benchmarking, Critical Infrastruc-

ture Security, and the Regulatory War on 

Terror (2006) 43 Harv. J. on Legis. 47, 57, fn. 

omitted.) 
 

This interpretation is also consonant with other 

306

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=6CFRS29.8&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=6CFRS29.8&FindType=L&ReferencePositionType=T&ReferencePosition=SP_16f4000091d86
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=6CFRS29.8&FindType=L&ReferencePositionType=T&ReferencePosition=SP_16f4000091d86
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=6CFRS29.8&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=6CFRS29.8&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=6CFRS29.8&FindType=L&ReferencePositionType=T&ReferencePosition=SP_a83b000018c76
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=6CFRS29.8&FindType=L&ReferencePositionType=T&ReferencePosition=SP_e07e0000a9f57
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=6CFRS29.1&FindType=L&ReferencePositionType=T&ReferencePosition=SP_a83b000018c76
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=6CFRS29.1&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=6CFRS29.1&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=6USCAS133&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7b9b000044381
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=6USCAS133&FindType=L&ReferencePositionType=T&ReferencePosition=SP_7b9b000044381
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1155&FindType=Y&ReferencePositionType=S&SerialNum=0308175039&ReferencePosition=57
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1155&FindType=Y&ReferencePositionType=S&SerialNum=0308175039&ReferencePosition=57
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1155&FindType=Y&ReferencePositionType=S&SerialNum=0308175039&ReferencePosition=57


  
 

Page 15 

170 Cal.App.4th 1301, 89 Cal.Rptr.3d 374, 37 Media L. Rep. 1331, 09 Cal. Daily Op. Serv. 1526, 2009 Daily Journal 

D.A.R. 1802 
(Cite as: 170 Cal.App.4th 1301, 89 Cal.Rptr.3d 374) 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

aspects of the statute and regulations, particularly 

those that limit the uses of PCII in the hands of gov-

ernmental recipients. As provided in the statute, PCII 

provided to a state or local government or agency shall 

not “be used other than for the purpose of protecting 

critical **387 infrastructure or protected systems, or 

in furtherance of *1319 an investigation or the pros-

ecution of a criminal act [.]” (6 U.S.C. § 

133(a)(1)(E)(iii).) The regulations are to the same 

effect: “A Federal, State or local agency that receives 

PCII may utilize the PCII only for purposes appro-

priate under the CII Act, including securing critical 

infrastructure or protected systems.” (6 C.F.R. § 

29.3(b) (2007).) If the GIS basemap constitutes PCII 

in the County's hands, as it maintains, then federal law 

strictly restricts use of that data to the narrow purposes 

enumerated in the CII Act. 
 

In sum, we conclude that the CII Act distin-

guishes between submitters of CII and recipients of 

PCII, with the result that the federal statute's prohibi-

tion on disclosure of protected confidential infra-

structure information applies only when it has been 

“provided to a State or local government or govern-

ment agency....” (6 U.S.C. § 133(a)(1)(E)(i), italics 

added.) 
 
2. Because the County did not receive PCII, the fed-

eral provisions do not apply. 
[6] In this case, the information at issue was 

submitted by the County, not to it. Because the County 

is a submitter of CII, not a recipient of PCII, neither 

the CII Act nor the accompanying regulations apply 

here. 
 

Having concluded that federal homeland security 

law does not apply in this case, we turn to the County's 

contention that the CPRA exempts the GIS basemap 

from disclosure. 
 
II. State Law Disclosure Exemption 

As before, we summarize the governing law, then 

we describe and analyze the parties' contentions. 
 
A. Overview 

“In 1968, the Legislature clarified the scope of the 

public's right to inspect records by enacting the 

CPRA.” (County of Los Angeles v. Superior Court 

(2000) 82 Cal.App.4th 819, 825, 98 Cal.Rptr.2d 564.) 

“The CPRA ‘replaced a hodgepodge of statutes and 

court decisions relating to disclosure of public rec-

ords.’ ” (Los Angeles Unified School Dist. v. Superior 

Court, supra, 151 Cal.App.4th at p. 765, 60 

Cal.Rptr.3d 445.) The CPRA is codified in the Gov-

ernment Code, starting at section 6250.
FN6 

 
FN6. Further unspecified statutory citations 

are to the Government Code. 
 
1. Policy Favoring Disclosure 

[7][8] The CPRA “was enacted for the purpose of 

increasing freedom of information by giving members 

of the public access to information in the *1320 pos-

session of public agencies.” (Filarsky v. Superior 

Court, supra, 28 Cal.4th at pp. 425–426, 121 

Cal.Rptr.2d 844, 49 P.3d 194.) Legislative policy 

favors disclosure. (San Lorenzo Valley Community 

Advocates for Responsible Educ. v. San Lorenzo 

Valley Unified School Dist. (2006) 139 Cal.App.4th 

1356, 1408, 44 Cal.Rptr.3d 128 (San Lorenzo.)) “All 

public records are subject to disclosure unless the 

Public Records Act expressly provides otherwise.” 

(BRV, Inc. v. Superior Court (2006) 143 Cal.App.4th 

742, 751, 49 Cal.Rptr.3d 519.) 
 

California voters endorsed that policy in 2004 by 

approving Proposition 59, which amended the state 

constitution to explicitly recognize the “right of access 

to information concerning the conduct of the people's 

business” and to provide that “the writings of public 

officials and agencies shall be open to public scruti-

ny.” (Cal. Const., art. 1, § 3, subd. (b)(1); see 

**388BRV, Inc. v. Superior Court, supra, 143 

Cal.App.4th at p. 750, 49 Cal.Rptr.3d 519; Los An-

geles Unified School Dist. v. Superior Court, supra, 

151 Cal.App.4th at p. 765, 60 Cal.Rptr.3d 445.) 
 
2. Exemptions 

“The right of access to public records under the 

CPRA is not absolute.” (Copley Press, Inc. v. Superior 

Court (2006) 39 Cal.4th 1272, 1283, 48 Cal.Rptr.3d 

183, 141 P.3d 288.) The CPRA “states a number of 

exemptions that permit government agencies to refuse 

to disclose certain public records.” (Ibid.) To a large 

extent, these exemptions reflect legislative concern for 

privacy interests. (Ibid.; Commission on Peace Officer 

Standards and Training v. Superior Court (2007) 42 

Cal.4th 278, 289, 64 Cal.Rptr.3d 661, 165 P.3d 462.) 

The CPRA features two categories of exemptions: 

“(1) materials expressly exempt from disclosure pur-

suant to section 6254; and (2) the ‘catchall exception’ 

of section 6255....” (City of San Jose v. Superior Court 
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(1999) 74 Cal.App.4th 1008, 1019, 88 Cal.Rptr.2d 

552, fn. omitted; San Lorenzo, supra, 139 Cal.App.4th 

at p. 1408, 44 Cal.Rptr.3d 128.) 
 
a. Enumerated Exemptions 

[9] “The Legislature has assembled a diverse 

collection of exemptions from disclosure in section 

6254.” (Haynie v. Superior Court (2001) 26 Cal.4th 

1061, 1068, 112 Cal.Rptr.2d 80, 31 P.3d 760; see also, 

§§ 6254.1–6254.29.) For example, public records 

need not be disclosed if their disclosure “is exempted 

or prohibited pursuant to federal or state law ....” (§ 

6254, subd. (k); cf. Rim of the World Unified School 

Dist. v. Superior Court (2002) 104 Cal.App.4th 1393, 

1397, 129 Cal.Rptr.2d 11.) But “this exemption ‘is not 

an independent exemption. It merely incorporates 

other prohibitions established by law.’ ” (Copley 

Press, Inc. v. Superior Court, supra, 39 Cal.4th at p. 

1283, 48 Cal.Rptr.3d 183, 141 P.3d 288.) Also listed 

among the express exemptions is: “Critical infra-

structure information, as defined in *1321Section 

131(3) of Title 6 of the United States Code, that is 

voluntarily submitted to the California Office of 

Homeland Security for use by that office ....” (§ 6254, 

subd. (ab).) 
 
b. Catchall Provision 

[10] Section 6255 “allows a government agency 

to withhold records if it can demonstrate that, on the 

facts of a particular case, the public interest served by 

withholding the records clearly outweighs the public 

interest served by disclosure.” (San Lorenzo, supra, 

139 Cal.App.4th at p. 1408, 44 Cal.Rptr.3d 128.) This 

catchall exemption “contemplates a case-by-case 

balancing process, with the burden of proof on the 

proponent of nondisclosure to demonstrate a clear 

overbalance on the side of confidentiality.” 

(Michaelis, Montanari & Johnson v. Superior Court 

(2006) 38 Cal.4th 1065, 1071, 44 Cal.Rptr.3d 663, 

136 P.3d 194.) “Where the public interest in disclosure 

of the records is not outweighed by the public interest 

in nondisclosure, courts will direct the government to 

disclose the requested information.” (City of San Jose 

v. Superior Court, supra, 74 Cal.App.4th at p. 1018, 

88 Cal.Rptr.2d 552.) 
 
c. Operation 

[11][12] Since disclosure is favored, all exemp-

tions are narrowly construed. (Cal. Const., art. I, § 3, 

subd. (b)(2); Board of Trustees of California State 

University v. Superior Court (2005) 132 Cal.App.4th 

889, 896, 34 Cal.Rptr.3d 82.) The agency opposing 

disclosure bears the burden of proving that an ex-

emption applies. **389(Board of Trustees of Califor-

nia State University v. Superior Court, at p. 896, 34 

Cal.Rptr.3d 82.) 
 

[13][14] Moreover, if only part of a record is 

exempt, the agency is required to produce the re-

mainder, if segregable. (§ 6253, subd. (a).) In other 

words, “the fact that a public record may contain some 

confidential information does not justify withholding 

the entire document.” (State Bd. of Equalization v. 

Superior Court, supra, 10 Cal.App.4th at p. 1187, 13 

Cal.Rptr.2d 342; see Connell v. Superior Court (1997) 

56 Cal.App.4th 601, 614, 65 Cal.Rptr.2d 738 [the 

superior court's “limited disclosure order eliminated 

the Controller's legitimate security concern”].) “The 

burden of segregating exempt from nonexempt mate-

rials, however, remains one of the considerations 

which the court can take into account in determining 

whether the public interest favors disclosure under 

section 6255.” (American Civil Liberties Union 

Foundation v. Deukmejian (1982) 32 Cal.3d 440, 453, 

fn. 13, 186 Cal.Rptr. 235, 651 P.2d 822.) 
 

[15][16] Exemptions can be waived. (§ 6254.5; 

County of Los Angeles v. Superior Court (2005) 130 

Cal.App.4th 1099, 1107, 30 Cal.Rptr.3d 708.) “Dis-

closure to one member of the public would constitute a 

waiver of the exemption *1322 [citation], requiring 

disclosure to any other person who requests a copy.” 

(86 Ops.Cal.Atty.Gen. 132, 137 (2003), citing § 

6254.5; City of San Jose v. Superior Court, supra, 74 

Cal.App.4th at p. 1018, 88 Cal.Rptr.2d 552.) 
 
B. The Parties' Contentions 

At issue here is whether the GIS basemap is 

exempt from disclosure under the CPRA. As stated in 

the trial court's decision: “Given County's admission 

that the GIS basemap and data elements are a public 

record, both parties agree that the resolution of this 

dispute turns on whether the public record is exempt.” 
 

[17][18] In this court, the County proffers only 

one exemption, the catchall provision of section 

6255.
FN7

 That provision reads in pertinent part: “The 

agency shall justify withholding any record by 

demonstrating that the record in question is exempt 

**390 under express provisions of this chapter or that 

on the facts of the particular case the public interest 

served by not disclosing the record clearly outweighs 
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the public interest served by disclosure of the record.” 

(§ 6255, subd. (a).) When this exemption is invoked, 

the court undertakes a balancing process. (Michaelis, 

Montanari & Johnson v. Superior Court, supra, 38 

Cal.4th at p. 1071, 44 Cal.Rptr.3d 663, 136 P.3d 194.) 

The court assesses whether “on the facts of [the] par-

ticular case, the public interest served by withholding 

the records clearly outweighs the public interest 

served by disclosure.” (San Lorenzo, supra, 139 

Cal.App.4th at p. 1408, 44 Cal.Rptr.3d 128.) 
 

FN7. In the trial court, the County urged 

other exemptions, including section 6254, 

subdivision (ab), which exempts “Critical 

infrastructure information, as defined in 

Section 131(3) of Title 6 of the United States 

Code, that is voluntarily submitted to the 

California Emergency Management Agency 

for use by that office, including the identity 

of the person who or entity that voluntarily 

submitted the information.” As stated in pa-

pers that the County filed in January 2007, it 

was then “in the process of submitting the 

GIS Basemap as ‘Critical Infrastructure In-

formation’ to the California Office of 

Homeland Security” pursuant to section 

6254, subdivision (ab). In a similar vein, the 

County also relied below on section 6254, 

subdivision (k), which incorporates other 

exemptions “pursuant to federal or state 

law,” together with the federal regulations 

governing CII. The County proffered several 

other statutory exemptions as well. The trial 

court rejected all of the County's statutory 

exemption arguments. With the exception of 

the catchall exemption of section 6255, the 

County does not renew any of those argu-

ments here. 
 

In this court, by contrast, the County's 

amici urge an additional exemption, based 

on section 6254.9, which the County ar-

gued unsuccessfully below. Under that 

section, computer software—defined to 

include computer mapping systems—is 

not treated as a public record. (§ 6254.9, 

subds.(a), (b).) 
 

Since the point is raised only by amici, we 

need not and do not consider it. “Amici 

curiae must take the case as they find it. 

Interjecting new issues at this point is in-

appropriate.” ( California Assn. for Safety 

Education v. Brown (1994) 30 Cal.App.4th 

1264, 1275, 36 Cal.Rptr.2d 404; see also, 

e.g., Professional Engineers in California 

Government v. Kempton (2007) 40 Cal.4th 

1016, 1047, fn. 12, 56 Cal.Rptr.3d 814, 

155 P.3d 226.) We therefore decline to 

address the exemption issue raised solely 

by the County's amici here. 
 

 *1323 Addressing the disclosure prong of the 

balancing test, the County asserts that the public in-

terest in obtaining the GIS basemap is both minimal 

and hypothetical. Concerning the nondisclosure 

prong, the County asserts two reasons for withholding 

the record: one related to straitened public finances 

and the other arising from security concerns. Weigh-

ing the two prongs, the County says, “the balance 

clearly favors the County's position of nondisclosure 

because concerns over security and the risk of un-

dermining the County's ability to continue providing 

valuable services to County residents clearly out-

weighed CFAC's hypothetical interest.” 
 

CFAC disagrees, with particular emphasis on 

countering the County's security argument. 
 
C. Analysis 

[19] In analyzing the availability of this exemp-

tion, we accept the trial court's express and implied 

factual determinations if supported by the record, but 

we undertake the weighing process anew. (Connell v. 

Superior Court, supra, 56 Cal.App.4th at p. 612, 65 

Cal.Rptr.2d 738.) As our high court has explained, 

“although a reviewing court should weigh the com-

peting public interest factors de novo, it should accept 

as true the trial court's findings of the ‘facts of the 

particular case’ [citation], assuming those findings are 

supported by substantial evidence.” (Michaelis, 

Montanari & Johnson v. Superior Court, supra, 38 

Cal.4th at p. 1072, 44 Cal.Rptr.3d 663, 136 P.3d 194.) 
 

In this case, the trial court considered the evi-

dence, made factual findings, and engaged in the 

weighing process before concluding that the balance 

of interests favored disclosure. Though it described 

both parties' “competing interests” as “somewhat 

hypothetical,” the court nevertheless concluded that 

the County had “not shown a ‘clear overbalance’ in 

favor of non-disclosure.” 
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On independent review of the competing inter-

ests, we agree with the trial court's conclusion. In our 

view, the County has both understated the public 

interest in disclosure and overstated the public interest 

in nondisclosure. 
 
1. Public Interest in Permitting Disclosure 

According to the County, “CFAC's interest in 

disclosure of the GIS Basemap is hypothetical,” and it 

is also “minimal” since acquiring the information “can 

be accomplished by lesser means.” We disagree. 
 
a. The public interest in disclosure is not hypothetical. 

In pressing its characterization of CFAC's interest 

as hypothetical, the County cites the trial court's con-

cerns about CFAC's standing, since it *1324 “repre-

sents no citizen.” The County paraphrases the trial 

court's observation: “Other than a generalized proc-

lamation of the ‘public's **391 right to know,’ CFAC[ 

] has no interest in the GIS Basemap.” 
 

[20][21] In making that argument, the County 

misapprehends the focus of the inquiry. As CFAC 

points out, the motive of the particular requester is 

irrelevant; the question instead is whether disclosure 

serves the public interest. “The Public Records Act 

does not differentiate among those who seek access to 

public information.” (State Bd. of Equalization v. 

Superior Court, supra, 10 Cal.App.4th at p. 1190, 13 

Cal.Rptr.2d 342; see also, e.g., American Civil Liber-

ties Union Foundation v. Deukmejian, supra, 32 

Cal.3d at p. 451, 186 Cal.Rptr. 235, 651 P.2d 822; 

Connell v. Superior Court, supra, 56 Cal.App.4th at 

pp. 611–612, 65 Cal.Rptr.2d 738; § 6257.5.) 
 

[22][23] “ ‘If the records sought pertain to the 

conduct of the people's business there is a public in-

terest in disclosure. The weight of that interest is 

proportionate to the gravity of governmental tasks 

sought to be illuminated and the directness with which 

the disclosure will serve to illuminate.’ ”   (Connell v. 

Superior Court, supra, 56 Cal.App.4th at p. 616, 65 

Cal.Rptr.2d 738.) “The existence and weight of this 

public interest are conclusions derived from the nature 

of the information.” (Ibid.) As this court put it, the 

issue is “whether disclosure would contribute signif-

icantly to public understanding of government activi-

ties.” (City of San Jose v. Superior Court, supra, 74 

Cal.App.4th at p. 1018, 88 Cal.Rptr.2d 552.) 
 

[24] Here, the trial court summarized some of 

CFAC's proffered “examples as to how access to the 

GIS basemap will contribute to its understanding of 

government activities” including “comparison of 

property tax assessments, issuance of permits, treat-

ment of tax delinquent properties, equitable deploy-

ment of public services, issuance of zoning vari-

ances.” As these examples show, the public's interest 

in disclosure is very real, given “ ‘the gravity of gov-

ernmental tasks sought to be illuminated and the di-

rectness with which the disclosure will serve to illu-

minate.’ ” (Connell v. Superior Court, supra, 56 

Cal.App.4th at p. 616, 65 Cal.Rptr.2d 738.) 
 
b. The public interest in disclosure is not minimal. 

[25] In support of its second point, the County 

cites a decision of this court for the principle that 

“public interest in disclosure is minimal ... where the 

requester has alternative, less intrusive means of ob-

taining the information sought.” (City of San Jose v. 

Superior Court, supra, 74 Cal.App.4th at p. 1020, 88 

Cal.Rptr.2d 552.) The trial court explicitly recognized 

that principle, saying “the availability of alternate 

sources of obtaining the information is relevant in 

weighing the public interest in disclosure.” The court 

also stated that “CFAC *1325 could obtain the same 

information found in the GIS basemap by performing 

a (more laborious) search of other publicly available 

records.” 
FN8 

 
FN8. CFAC contends that the trial court was 

mistaken factually as to this point. 
 

The County misplaces its reliance on our decision 

in City of San Jose v. Superior Court, supra, 74 

Cal.App.4th 1008, 88 Cal.Rptr.2d 552. That case is 

factually distinguishable, since it involved privacy 

concerns that are not in play here. In City of San Jose, 

we determined that “airport noise complainants have a 

significant privacy interest in their names, addresses, 

and telephone numbers as well as in the fact that they 

have made a complaint to their government, and that 

disclosure of this information would have a chilling 

effect on future complaints.” **392(Id. at pp. 

1023–1024, 88 Cal.Rptr.2d 552.) Concerning the 

CPRA catchall exemption, we explained: “In deter-

mining whether the public interest in nondisclosure of 

individuals' names and addresses outweighs the public 

interest in disclosure of that information,” courts 

evaluate whether disclosure serves “the legislative 

purpose” of illuminating the performance of public 
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duties. (Id. at p. 1019, 88 Cal.Rptr.2d 552.) “Where 

disclosure of names and addresses would not serve 

this purpose, denial of the request for disclosure has 

been upheld.” (Ibid.) “Courts have also recognized 

that the public interest in disclosure is minimal, even 

when the requester asserts that personal contact is 

necessary to confirm government compliance with 

mandatory duties, where the requester has alternative, 

less intrusive means of obtaining the information 

sought.” (Id. at p. 1020, 88 Cal.Rptr.2d 552.) Con-

versely, “where the disclosure of names and addresses 

is necessary to allow the public to determine whether 

public officials have properly exercised their duties by 

refraining from the arbitrary exercise of official pow-

er, disclosure has been upheld.” (Ibid.) 
 

[26][27] While the availability of less intrusive 

means to obtain the information may be a factor in the 

analysis, particularly in privacy cases, the existence of 

alternatives does not wholly undermine the public 

interest in disclosure. (Cf. City of San Jose v. Superior 

Court, supra, 74 Cal.App.4th at p. 1025, 88 

Cal.Rptr.2d 552.) Even where a requester “has an 

alternative means to access the information, it should 

not prohibit it from obtaining the documents under the 

CPRA.” (Los Angeles Unified School Dist. v. Superior 

Court, supra, 151 Cal.App.4th at p. 772, fn. 6, 60 

Cal.Rptr.3d 445.) The records at issue here “ ‘pertain 

to the conduct of the people's business' ” so “ ‘there is 

a public interest in disclosure.’ ” (Connell v. Superior 

Court, supra, 56 Cal.App.4th at p. 616, 65 Cal.Rptr.2d 

738.) For the reasons proffered by CFAC and sum-

marized by the trial court, it also appears that “dis-

closure would contribute significantly to public un-

derstanding of government activities.” (City of San 

Jose v. Superior Court, at p. 1018, 88 Cal.Rptr.2d 

552.) 
 

In sum, we conclude, the public interest in dis-

closure of the GIS basemap is neither hypothetical nor 

minimal. That brings us to the second prong of the 

balancing test, assessing the public interest in non-

disclosure. 
 
 *1326 2. Public Interest in Preventing Disclosure 

The County proffers two interests to support 

nondisclosure. First, the County cites financial issues, 

positing its “continuing effort to provide the public 

with a high level of service during challenging eco-

nomic times” and emphasizing the threatened impact 

on first responders. Second, the County raises public 

safety concerns, stressing the need “to protect sensi-

tive infrastructure information not customarily in the 

public domain.” We consider and reject each in turn. 
 
a. The County's financial interests do not compel 

nondisclosure. 
According to the County, it developed the GIS 

basemap “at a significant cost in terms of time, effort 

and resources.” If “forced to provide the GIS Basemap 

to all requesters at the direct cost of production,” the 

County contends, it will lose its ability to sell the 

technology, with the result that “the County alone will 

have to shoulder the obligation of maintaining the GIS 

Basemap—a difficult task during times of ever in-

creasing budget deficits. The end result will be a re-

duction in service levels to the public.” The County 

also asserts that losing “control over its intellectu-

al**393 property (copyright interests in the GIS 

Basemap) with the dissemination of electronic copies 

... will negatively impact the tools used by first re-

sponders” in the county. It argues: “This is no hypo-

thetical scenario, but is based upon actual experiences 

of other counties.” 
 

In support of this claim in the trial court, the 

County submitted a declaration stating that San Diego 

and Ventura counties “saw their programs wither 

away once outside funding disappeared (due to 

providing the GIS maps at little or no cost to the pub-

lic).” 
 

[28] CFAC countered below with a declaration 

that “San Diego County's GIS basemap program ... is 

alive and thriving” and “Ventura County's GIS oper-

ation is robust and growing.” That declaration also 

averred that “fourteen counties in California ... pro-

vide their GIS basemap data in electronic format to the 

public free of charge” while another “twenty-three 

counties in California ... provide their GIS basemap 

data in electronic format to the public for the cost of 

reproduction.” 
 

Addressing the financial issues, the trial court 

expressed concern “that County will have difficulty 

recouping the expense incurred in creating the GIS 

basemap,” but it noted the “dearth of evidence that this 

was County's initial plan.” Additionally, as just noted, 

CFAC offered evidence that other counties disclosing 

their GIS basemap programs had suffered few ill fiscal 

effects. The trial court apparently credited this evi-

dence. Applying the *1327 deferential substantial 
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evidence review standard, we do so as well. (Connell 

v. Superior Court, supra, 56 Cal.App.4th at p. 613, 65 

Cal.Rptr.2d 738.) 
 

Beyond the state of the evidence in this particular 

record, there are other reasons to accord little weight 

to the financial concerns. As has been said: “There is 

nothing in the Public Records Act to suggest that a 

records request must impose no burden on the gov-

ernment agency.” (State Bd. of Equalization v. Supe-

rior Court, supra, 10 Cal.App.4th at p. 1190, fn. 14, 

13 Cal.Rptr.2d 342; see also Connell v. Superior 

Court, supra, 56 Cal.App.4th at p. 614, 65 Cal.Rptr.2d 

738.) Thus, for example, the $43,000 cost of compil-

ing an accurate list of names was not “a valid reason to 

proscribe disclosure of the identity of such individu-

als.” (CBS Broadcasting Inc. v. Superior Court (2001) 

91 Cal.App.4th 892, 909, 110 Cal.Rptr.2d 889; cf. 

American Civil Liberties Union Foundation v. 

Deukmejian, supra, 32 Cal.3d at pp. 452–453, 186 

Cal.Rptr. 235, 651 P.2d 822 [courts should not “ignore 

any expense and inconvenience involved in segre-

gating nonexempt from exempt information”].) 
 
b. The proffered security concerns do not compel 

nondisclosure. 
The County also asserts a public safety interest in 

guarding against terrorist threats, based on its conten-

tion that the GIS basemap contains sensitive infor-

mation that is not publicly available, such as the exact 

location of Hetch Hetchy reservoir components. The 

County cites the precision of its “georeferenced parcel 

map” (described as accurate “within +/1 foot in the 

developed areas and +/5 feet in the hilly areas”) in 

arguing that disclosure of the basemap would “allow 

anyone to locate the parcels overlaying the Hetch 

Hetchy water lines. Matching the GIS Basemap with 

orthophotographs, which are in the public domain, 

would allow anyone to pinpoint weak spots in the 

system and quickly and effectively plan a terrorist 

attack.” By contrast, the County maintains, other 

publicly available maps “are not georeferenced, do not 

contain GPS coordinates, do not include 

orthophotographs, and are not a continuous represen-

tation of the Hetch Hetchy water supply system—key 

elements**394 to disclosing precise locations of the 

critical infrastructure.” 
 

To prove this claim in the trial court, the County 

submitted the declaration of Robert Colley, Acting 

GIS Manager for its Information Services Depart-

ment, which includes these statements: “Requiring the 

County to provide the GIS Basemap in electronic 

format to the public will jeopardize public safety be-

cause it will provide the public with access to sensitive 

information that is not otherwise publicly available.” 

“For public safety reasons, it is critical that geospatial 

information such as the GIS Basemap stay out of the 

public domain.” “The actual location of the Hetch 

Hetchy water lines are generally known, but not pro-

vided in any detail for obvious reasons—to minimize 

the threat of terrorist attack on the water system.” 

“The *1328 exact location of Hetch Hetchy water 

lines is an integral part of the GIS Basemap and not 

easily segregable.” 
 

To refute that claim, CFAC offered the declara-

tion of Bruce Joffe, a member of the Geospatial 

Working Group, which “is organized by the U.S. 

Department of Homeland Security” and “is comprised 

of GIS professionals from various federal agencies ... 

and the private sector” who “discuss issues of GIS 

technology and national security.” Joffe declared: 

“Based on my knowledge, skill, experience, training 

and education in the areas of GIS, the lines identified 

by the County in each of the documents as Hetch 

Hetchy ‘water pipelines' are actually not the pipelines 

themselves, but the land easement areas or 

rights-of-way. The easements cover an area greater 

than the pipelines themselves, and do not indicate the 

specific location of pipes, which are buried under-

ground.” “The location of the Hetch Hetchy easements 

can be obtained from other sources....” Joffe opined 

“that the location of the Hetch Hetchy easement [s] is 

not the kind of information that would uniquely aid 

terrorists.... Restricting public access to the County's 

GIS basemap data is unlikely to be a major impedi-

ment for terrorists in identifying and locating their 

desired targets.” Joffe also addressed segregability, 

declaring: “The County could easily disclose the data 

elements and descriptive attribute data requested by 

CFAC in its June 12, 2006 Public Record Act request 

without also disclosing the location of the Hetch 

Hetchy easements, if it chose to do so.” He then de-

scribed how that could be done. 
 

[29] Addressing these issues, the trial court ex-

plained that not everything in the GIS basemap has 

security implications. As the County conceded and the 

trial court found, “some of the information in the GIS 

basemap” is a matter of public record that has “noth-

ing to do with critical infrastructure.” By way of ex-
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ample, the court cited “the assessed value of a single 

family home in San Jose” and questioned why it 

should be “cloaked with the protection of CII/PCII 

simply by submission to OHS” (the California Office 

of Homeland Security). The court continued: “It ap-

pears County has belatedly focused on to the infor-

mation pertaining to ‘water lines' and used that as its 

primary, if not sole, basis for obtaining the CII/PCII 

designation without any concession that the GIS 

basemap consists of any other publicly available in-

formation.” The court concluded: “County has not 

made the initial effort to establish that all information 

contained in the GIS basemap is CII. Having failed to 

meet its initial burden, County's assertion of this par-

ticular exemption fails.” The record supports these 

findings. (Cf., e.g., Williams v. Superior Court (1993) 

5 Cal.4th 337, 355, 19 Cal.Rptr.2d 882, 852 P.2d 377 

[a public agency may not “shield a record from public 

disclosure, regardless of its nature, simply**395 by 

placing it in a file label[ ]ed ‘investigatory’ ”].) 
 

Furthermore, the trial court observed, “it does not 

appear this has been an overriding concern to County, 

as shown by the dissemination of the GIS *1329 

basemap to others, albeit relying on a form of 

non-disclosure agreement.” As noted above, the 

County sold the GIS basemap to 18 purchasers, in-

cluding three private entities. In the trial court's view: 

“If the security issue were of greater importance, one 

would think there would be no dissemination of the 

GIS basemap whatever.” We see no reasoned basis for 

overturning that inference. (Cf. § 6254.5, subd. (e) [no 

waiver of exemption where disclosure is made to 

government agency that “agrees to treat the disclosed 

material as confidential”]; County of Los Angeles v. 

Superior Court, supra, 130 Cal.App.4th 1099, 1107, 

30 Cal.Rptr.3d 708 [this section “provides a means for 

governmental agencies to share privileged materials 

without waiving the privilege”].) 
 

[30][31] Security may be a valid factor supporting 

nondisclosure. (See, e.g., Times Mirror Co. v. Supe-

rior Court (1991) 53 Cal.3d 1325, 1346, 283 Cal.Rptr. 

893, 813 P.2d 240 [governor's private appointment 

schedule]; Procunier v. Superior Court (1973) 35 

Cal.App.3d 211, 212, 110 Cal.Rptr. 531 [diagrams 

depicting correctional facility], disapproved on other 

grounds in Shepherd v. Superior Court (1976) 17 

Cal.3d 107, 124, 130 Cal.Rptr. 257, 550 P.2d 161; 73 

Ops.Cal.Atty.Gen. 236, 237–239 (1990) [same].) But 

the “mere assertion of possible endangerment does not 

‘clearly outweigh’ the public interest in access to these 

public records.” (CBS, Inc. v. Block (1986) 42 Cal.3d 

646, 652, 230 Cal.Rptr. 362, 725 P.2d 470; accord, 

Commission on Peace Officer Standards and Training 

v. Superior Court, supra, 42 Cal.4th at p. 302, 64 

Cal.Rptr.3d 661, 165 P.3d 462.) While we are sensi-

tive to the County's security concerns, we agree with 

the trial court that the County failed to support non-

disclosure on this ground. 
 
3. Weighing the Competing Interests 

The balancing test is applied on a case-by-case 

basis. (Michaelis, Montanari & Johnson v. Superior 

Court, supra, 38 Cal.4th at p. 1071, 44 Cal.Rptr.3d 

663, 136 P.3d 194; CBS Broadcasting Inc. v. Superior 

Court, supra, 91 Cal.App.4th at p. 908, 110 

Cal.Rptr.2d 889.) As the party seeking to withhold the 

record, the County bears the burden of justifying 

nondisclosure. (Board of Trustees of California State 

University v. Superior Court, supra, 132 Cal.App.4th 

at p. 896, 34 Cal.Rptr.3d 82; Los Angeles Unified 

School Dist. v. Superior Court, supra, 151 

Cal.App.4th at p. 767, 60 Cal.Rptr.3d 445.) 
 

Independently weighing the competing interests 

in light of the trial court's factual findings, we con-

clude that the public interest in disclosure outweighs 

the public interest in nondisclosure. We thus agree 

with the trial court that the County failed to “demon-

strate a clear overbalance on the side of confidential-

ity.” (Michaelis, Montanari & Johnson v. Superior 

Court, supra, 38 Cal.4th at p. 1071, 44 Cal.Rptr.3d 

663, 136 P.3d 194.) 
 
 *1330 III. Limitations on Disclosure 

Having concluded that neither federal nor state 

law provides a basis for withholding the GIS basemap, 

we turn to the County's arguments for limitations on 

disclosure. As previously noted, the County argues for 

the right (A) to demand end user agreements, because 

the GIS basemap is copyrightable, and (B) to recover 

more than its direct costs of production, based on 

section 6253.9, subdivision (b), of the CPRA. 
 
**396 A. Copyright Protection 
 
1. Background 
 

In arguments below, the County raised similar 

copyright arguments, relying on section 6254.9. Sec-

tion 6254.9 permits the nondisclosure of computer 
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software, defined to include computer mapping sys-

tems. (§ 6254.9, subds. (a), (b).) This statutory ex-

emption is based on a legislative determination that 

software is not a public record. (Id., subd. (a).) Nev-

ertheless, as subdivision (d) explains: “Nothing in this 

section is intended to affect the public record status of 

information merely because it is stored in a computer. 

Public records stored in a computer shall be disclosed 

as required by this chapter.” (Id., subd. (d).) Subdivi-

sion (e) addresses copyright as follows: “Nothing in 

this section is intended to limit any copyright protec-

tions.” (Id., subd. (e).) Relying on that last subdivi-

sion, the County argued that it could “require end 

users to execute an agreement not to violate [its] 

copyright interest in the GIS Basemap.” 
 

CFAC disagreed. It asserted: “No reported Cali-

fornia decision has ever concluded that a public 

agency may refuse to release copies of public records 

to protect its own purported copyright.” 
 

The trial court agreed with CFAC. The court 

briefly explained its reasoning in footnote 19 *1331 of 

the court's May 2007 order. The court first quoted 

section 6254.9, subdivision (e), then stated: “CFAC is 

correct in its interpretation that, when read in con-

junction with subdivision (d), copyright protection is 

not appropriate here.” 
 
2. The Parties' Contentions 

In this court, the County raises both procedural 

and substantive arguments concerning copyright. 
 

Procedurally, the County complains that the trial 

court did not reach its copyright claim. The County 

acknowledges the court's holding in footnote 19. But it 

maintains that the court made its ruling in the context 

of deciding that the GIS basemap is not “computer 

software” and thus does not qualify for exemption 

under section 6254.9, subdivision (a). In the County's 

view, “the trial court should not have summarily dis-

missed the County's request for an end user agree-

ment, without first examining the creativity and com-

pilation issues.” (See 17 U.S.C. § 101 [defining com-

pilation]; Feist Publications, Inc. v. Rural Telephone 

Service Co., Inc. (1991) 499 U.S. 340, 345, 111 S.Ct. 

1282, 113 L.Ed.2d 358 [recognizing a low threshold 

of creativity for copyright protection].) 
 

In its substantive arguments, the County main-

tains that copyright law protects its compilation of 

data as a “unique arrangement.” The County seeks the 

right to demand an end user agreement upon disclo-

sure of the GIS basemap, to protect its rights as the 

“rightful owner” of copyrightable intellectual property 

in the map. 
 

CFAC disputes both the procedural and substan-

tive arguments interposed by the County. Countering 

the County's procedural claim, CFAC points to foot-

note 19 of the trial court's order, characterizing it as an 

explicit rejection of the County's copyright arguments. 

Substantively, CFAC argues, the CPRA does not 

recognize copyright interests in public records such as 

these, and it thus precludes the imposition of an end 

user agreement upon their release. 
 
3. Analysis 

[32][33] At the outset, we reject the County's 

procedural claim that the trial court should have ex-

amined “the creativity and compilation issues” in-

volved in its copyright claim. For one thing, the 

County did not brief those specific issues in its papers 

below. It simply made the bald **397 assertion that it 

owns a “copyright interest in the GIS Basemap” fol-

lowed by a citation to the federal copyright statute. (17 

U.S.C. § 101 et seq.) And that assertion was addressed 

and rejected by the trial court, as shown by its citation 

to authority. In any event, the County preserved its 

substantive copyright claim, which we now review. 
 
a. State Law Question 

[34][35] State law “determines whether [a public 

official] may claim a copyright in his office's crea-

tions.” (Microdecisions, Inc. v. Skinner (2004) 889 

So.2d 871, 875; see County of Suffolk, New York v. 

First American Real Estate Solutions (2001) 261 F.3d 

179, 188; Building Officials & Code Adm'rs, Inc. v. 

Code Tech, Inc. (1980) 628 F.2d 730, 735–736.) 

“Each state may determine whether the works of its 

government entities may be copyrighted.” 

(Microdecisions, Inc. v. Skinner, at p. 876.) 
 

 *1332 In some states, statutes explicitly recog-

nize the authority of public officials or agencies to 

copyright specific public records that they have cre-

ated. (See Microdecisions, Inc. v. Skinner, supra, 889 

So.2d at pp. 874, 875 [Florida state law authorized 

“certain agencies to obtain copyrights” and “permitted 

certain categories of public records to be copyright-

ed,” but it gave county property appraisers “no au-

thority to assert copyright protection in the GIS maps, 
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which are public records”]; cf. County of Suffolk, New 

York v. First American Real Estate Solutions, supra, 

261 F.3d at p. 189 [New York's public record law “did 

not specifically address the impact on a state agency's 

copyright”].) 
 

At issue here is how California's public records 

law treats the County's copyright claim. That is a 

question of first impression in this state. Because it 

requires statutory interpretation of the CPRA, it is also 

a question of law, which we review de novo. (Los 

Angeles Unified School Dist. v. Superior Court, supra, 

151 Cal.App.4th at p. 767, 60 Cal.Rptr.3d 445.) We 

begin our analysis with the specific provision cited by 

the County in support of its copyright interest. 
 
b. Section 6254.9 

The CPRA references copyright protection in a 

single provision, section 6254.9, subdivision (e). As 

previously noted, that provision states: “Nothing in 

this section is intended to limit any copyright protec-

tions.” (§ 6254.9, subd. (e).) 
 

As the County reads that statutory language, it 

“expressly provides for copyright protection despite 

production of public records.” Furthermore, the 

County says, copyright protection “is not limited to 

computer software,” which has its own discrete ex-

emption in section 6254.9, subdivision (a).
FN9 

 
FN9. Section 6254.9, subdivision (a) pro-

vides: “Computer software developed by a 

state or local agency is not itself a public 

record under this chapter.” The County 

conceded below that the GIS basemap is a 

public record. The contrary arguments of its 

amici notwithstanding, that concession ap-

pears well-founded. (Cf. 88 

Ops.Cal.Atty.Gen. 153, 157 (2005) [“parcel 

boundary map data maintained by a county 

assessor in an electronic format is subject to 

public inspection and copying” under 

CPRA].) Since the GIS basemap is a public 

record, the County cannot claim the com-

puter software exemption of section 6254.9, 

subdivision (a). Nor does it attempt to do so 

here. (See fn. 7, ante.) 
 

We reject the County's interpretation. At the 

outset, we reiterate the principle that restrictions on 

disclosure are narrowly construed. (Cal. Const., art. 1, 

§ 3, subd. (b)(1)(2); Board of Trustees of California 

State University v. Superior Court, supra, 132 

Cal.App.4th at p. 896, 34 Cal.Rptr.3d 82.) With that 

principle in mind, **398 we consider the County's 

contentions, applying settled rules of statutory con-

struction. As the California Supreme Court recently 

reaffirmed, “our fundamental task is to ascertain the 

Legislature's intent so as to effectuate the purpose of 

the statute.” (Smith v. Superior Court, supra, 39 

Cal.4th at p. 83, 45 Cal.Rptr.3d 394, 137 P.3d 218.) 
 
 *1333 (i) Statutory Language 

In undertaking our analysis, we start with the 

language of the provision. (Smith v. Superior Court, 

supra, 39 Cal.4th at p. 83, 45 Cal.Rptr.3d 394, 137 

P.3d 218; Los Angeles Unified School Dist. v. Supe-

rior Court, supra, 151 Cal.App.4th at p. 767, 60 

Cal.Rptr.3d 445.) We again quote that language, 

emphasizing two words that guide our construction: 

“Nothing in this section is intended to limit any copy-

right protections.” (§ 6254.9, subd. (e), italics added.) 
 

First, the provision uses the word “section.” (§ 

6254.9, subd. (e).) It does not employ the broader term 

“chapter,” which would encompass the entire CPRA. 

That word choice directs our focus to the subject of 

section 6254.9, which is computer software. Given 

this context, use of the word “section” strongly sug-

gests that the referenced copyright protection is lim-

ited to computer software. 
 

[36] Second, the provision states that it does not 

“limit” copyright protection. (§ 6254.9, subd. (e).) In 

our view, that phrasing operates only as a legislative 

recognition that copyright protection for software is 

available in a proper case; it cannot be read as an 

affirmative grant of authority to obtain and hold cop-

yrights. The Legislature knows how to explicitly au-

thorize public bodies to secure copyrights when it 

means to do so. For example, the Education Code 

includes a number of provisions authorizing copy-

rights, including this one: “Any county board of edu-

cation may secure copyrights, in the name of the 

board, to all copyrightable works developed by the 

board, and royalties or revenue from such copyrights 

are to be for the benefit of the board securing such 

copyrights.” (Ed.Code, § 1044; see also, e.g., id., §§ 

32360, 35170, 72207, 81459.) The Health and Safety 

Code contains this provision, which references the 

statute at issue here: “Copyright protection and all 

other rights and privileges provided pursuant to Title 
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17 of the United States Code are available to the 

[Department of Toxic Substances Control] to the 

fullest extent authorized by law, and the department 

may sell, lease, or license for commercial or non-

commercial use any work, including, but not limited 

to, videotapes, audiotapes, books, pamphlets, and 

computer software as that term is defined in Section 

6254.9 of the Government Code, that the department 

produces whether the department is entitled to that 

copyright protection or not.” (Health & Saf.Code, § 

25201.11, subd. (a); see also, e.g., id., § 13159.8, subd. 

(c).) Here, by contrast, section 6254.9 contains no 

such express authorization to secure copyrights. 
 
(ii) Legislative History 

“If the statutory terms are ambiguous, we may 

examine extrinsic sources, including ... the legislative 

history.” *1334(Smith v. Superior Court, supra, 39 

Cal.4th at p. 83, 45 Cal.Rptr.3d 394, 137 P.3d 218; 

accord, Los Angeles Unified School Dist. v. Superior 

Court, supra, 151 Cal.App.4th at pp. 767–768, 60 

Cal.Rptr.3d 445.) 
 

On the other hand, where “legislative intent is 

expressed in unambiguous terms, we must treat the 

statutory language as conclusive; ‘no resort to extrin-

sic aids is necessary or proper.’ ” **399(Equilon En-

terprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 

53, 61, 124 Cal.Rptr.2d 507, 52 P.3d 685; see also, 

e.g., Kaufman & Broad Communities, Inc. v. Per-

formance Plastering, Inc., supra, 133 Cal.App.4th at 

pp. 29–30, 34 Cal.Rptr.3d 520.) That is the situation 

here. By the express terms of section 6254.9, the 

Legislature has demonstrated its intent to 

acknowledge copyright protection for software only. 
 

In sum, while section 6254.9 recognizes the 

availability of copyright protection for software in a 

proper case, it provides no statutory authority for 

asserting any other copyright interest. 
 
c. End User Restrictions 

Having found no specific statutory copyright 

authorization, we now consider whether the County 

may demand licensing agreements or otherwise im-

pose restrictions on end users. 
 

While no California court has addressed this 

question, courts in two other jurisdictions have, 

reaching opposite conclusions. Applying New York 

law, the court in County of Suffolk found end user 

agreements permissible. (County of Suffolk, New York 

v. First American Real Estate Solutions, supra, 261 

F.3d at pp. 191–192.) There, the court construed the 

“plain language” of New York's public records law “to 

permit [the] County to maintain its copyright protec-

tions while complying with its obligations” under the 

statute. (Id. at p. 191.) Three years later, applying 

Florida law, the court in Microdecisions rendered a 

contrary decision. *1335(Microdecisions, 

http://www.westlaw.com/Find/Default.wl?rs=d
fa1.0&vr=2.0&DB=735&FindType=Y&Reference
PositionType=S&SerialNum=2005630739&Refer
encePosition=872Inc. v. Skinner, supra, 889 So.2d 

at p. 872.) There, the court decided that a county 

property appraiser could not “require prospective 

commercial users of the records created in his office to 

first enter into a licensing agreement.” (Ibid.) 
 

[37] As a matter of first impression in California, 

we conclude that end user restrictions are incompati-

ble with the purposes and operation of the CPRA. In 

arriving at that conclusion, we find ourselves in 

agreement with the Florida decision in 

Microdecisions, Inc. v. Skinner, supra, 889 So.2d 871. 

That case addressed similar statutory provisions, and 

its reasoning is persuasive. (Id. at pp. 875–876.) By 

contrast, we find the County of Suffolk case less con-

sistent with our state's law. (See County of Suffolk, 

New York v. First American Real Estate Solutions, 

supra, 261 F.3d at pp. 191–192.) 
 

As the discussion in Microdecisions reflects, 

Florida's public records law is similar to California's in 

at least two important respects. (Microdecisions, Inc. 

v. Skinner, supra, 889 So.2d at p. 875.) For one thing, 

under Florida law: “A requester's motive for seeking a 

copy of documents is irrelevant.” (Ibid.) The same is 

true in California. By express legislative mandate, the 

CPRA “does not allow limitations on access to a 

public record based upon the purpose for which the 

record is being requested, if the record is otherwise 

subject to disclosure.” (§ 6257.5; see City of San Jose 

v. Superior Court, supra, 74 Cal.App.4th at p. 1018, 

88 Cal.Rptr.2d 552.) In addition, California shares a 

second key similarity with Florida law: both states 

limit the fees that may be charged for producing a 

public record. In Florida, “the fee prescribed by law” 

is “generally the cost of reproduction.” 

(Microdecisions, Inc. v. Skinner, at p. 875.) California 

law incorporates the same general limitation. (§ 6253, 

subd. (b).) 
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Beyond these factual similarities, we find the 

Florida court's reasoning persuasive. The 

Microdecisions court discussed “the interplay be-

tween the federal copyright act and Florida's public 

records law.” (Microdecisions, Inc. v. Skinner, supra, 

889 So.2d at p. 876.) It explained: “The copyright act 

gives the holder the exclusive rights to reproduce and 

distribute a **400 work and to authorize others to do 

so.” (Ibid., citing 17 U.S.C. § 106(1), (3).) “As such, a 

copyright owner may refuse to provide copies of the 

work or may charge whatever fee he wants for copies 

of the work or a license to use the work.” (Ibid.) “The 

Florida public records law, on the other hand, requires 

State and local agencies to make their records availa-

ble to the public for the cost of reproduction.” (Ibid., 

citing § 119.07(1)(a), Florida Statutes (2002).) “This 

mandate overrides a government agency's ability to 

claim a copyright in its work unless the legislature has 

expressly authorized a public records exemption.” 

(Microdecisions, Inc. v. Skinner, at p. 876.) 
 

The same persuasive reasoning applies to the in-

terplay between copyright law and California's public 

records law, with the result that unrestricted disclosure 

is required. Doing so serves effectuates the purpose of 

the statute, which is “increasing freedom of infor-

mation by giving members of the public access to 

information in the possession of public agencies.” 

(Filarsky v. Superior Court, supra, 28 Cal.4th at pp. 

425–426, 121 Cal.Rptr.2d 844, 49 P.3d 194.) This 

same “policy is enshrined in the Constitution.” (Los 

Angeles Unified School Dist. v. Superior Court, supra, 

151 Cal.App.4th at p. 776, 60 Cal.Rptr.3d 445, citing 

Cal. Const., art. I, § 3, subd. (b).) That policy would be 

undercut by permitting the County to place ex-

tra-statutory restrictions on the records that it must 

produce, through the use of end user agreements. 
 
d. Conclusion 

The CPRA contains no provisions either for 

copyrighting the GIS basemap or for conditioning its 

release on an end user or licensing agreement by the 

*1336 requester. The record thus must be disclosed as 

provided in the CPRA, without any such conditions or 

limitations. 
 
B. Recovery of Additional Costs 

In its final argument in this court, the County 

seeks the right to charge additional amounts for pro-

ducing the GIS basemap, beyond its direct cost, pur-

suant to section 6253.9, subdivision (b). 
 
1. Overview 

Generally speaking, an agency may recover only 

the direct cost of duplicating a record. (§ 6253, subd. 

(b).) The agency “shall make the records promptly 

available to any person upon payment of fees covering 

direct costs of duplication, or a statutory fee if appli-

cable.” (Ibid.) For paper records, direct cost has been 

interpreted to cover the “cost of running the copy 

machine, and conceivably also the expense of the 

person operating it” while excluding any charge for 

“the ancillary tasks necessarily associated with the 

retrieval, inspection and handling of the file from 

which the copy is extracted.” (North County Parents 

Organization v. Department of Education (1994) 23 

Cal.App.4th 144, 148, 28 Cal.Rptr.2d 359; compare 

id. at p. 149, 28 Cal.Rptr.2d 359 (dis. opn. of Huff-

man, J.); see also Los Angeles Unified School Dist. v. 

Superior Court, supra, 151 Cal.App.4th at p. 770, 60 

Cal.Rptr.3d 445; 88 Ops.Cal.Atty.Gen., supra, at p. 

164.) 
 

For electronic records, however, the statute al-

lows an agency to recover specified ancillary costs in 

either of two cases: (1) when it must “produce a copy 

of an electronic record” between “regularly scheduled 

intervals” of production, or (2) when compliance with 

the request for an electronic record “would require 

data compilation, extraction, or programming to pro-

duce the record.” (§ 6253.9, subd. (b)(1), (2); see 88 

Ops.Cal.Atty.Gen., supra, at p. 164.) Under those 

circumstances,**401 the agency may charge “the cost 

to construct a record, and the cost of programming and 

computer services necessary to produce a copy of the 

record ....” (§ 6253.9, subd. (b).) 
 
2. The Parties' Contentions 

Here, the County asserts entitlement to greater 

costs on both statutory bases. (§ 6253.9, subd. (b)(1), 

(2).) The County maintains: “It is undisputed that in 

order to comply with CFAC's request, the County 

would be required to produce a copy of the electronic 

GIS Basemap at an unscheduled interval. It is also 

undisputed that compliance requires data compilation, 

extraction, or programming to produce the GIS 

Basemap.” According to the County, it raised this 

issue below, but the trial court failed to address it. 
 

 *1337 CFAC acknowledges that the County 

raised the issue below. But in its view, the County 
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failed to advise the trial court of the amount claimed 

“nor did it indicate how it proposes to calculate that 

cost, an omission that no doubt led to the respondent 

court's order to produce the basemap for the direct cost 

of duplication.” 
 

CFAC also questions whether the statute applies, 

saying “since the County sends copies of the basemap 

to its paid subscribers on a regular basis, it does not 

appear that any additional programming would be 

necessary to fulfill CFAC's request for the data under 

the PRA.” (See § 6253.9, subd. (b)(1).) 
 

The County disputes this last point in its reply. 
 
3. Analysis 

[38] Given the parties' opposing factual conten-

tions, coupled with the absence of an explicit ruling by 

the trial court on this point, remand is warranted on the 

question of costs. 
 

SUMMARY OF CONCLUSIONS 
I. Federal homeland security provisions do not 

apply here. 
 

As recognized in both the Critical Infrastructure 

Information Act and the accompanying regulations 

promulgated by Department of Homeland Security, 

there is a distinction between submitters of critical 

infrastructure information (CII) and recipients of 

protected critical infrastructure information (PCII). 

The federal prohibition on disclosure of protected 

confidential infrastructure information applies only to 

recipients of PCII. Because the County did not receive 

PCII, the federal provisions do not apply. 
 

II. The proffered California Public Records Act 

exemption does not apply. 
 

After independently weighing the competing in-

terests in light of the trial court's factual findings, we 

conclude that the public interest in disclosure out-

weighs the public interest in nondisclosure. 
 

III. A. There is no statutory basis either for copy-

righting the GIS basemap or for conditioning its re-

lease on a licensing agreement. B. The matter will be 

remanded to the trial court to allow it to determine 

allowable costs that the County may charge for pro-

ducing the GIS basemap. 

 
 *1338 DISPOSITION 

Let a peremptory writ of mandate issue com-

manding respondent court to set aside that portion of 

its order of May 18, 2007, that directs the County to 

“[c]harge CFAC the direct cost for the copy provid-

ed.” In all other respects, the County's request for an 

extraordinary writ is denied. Respondent is directed to 

conduct a new hearing to determine allowable costs 

that the County may charge for producing the re-

quested public record. The stay issued on **402 June 

14, 2007, by this court shall remain in effect until this 

opinion is final. Costs in this original proceeding are 

awarded to real party in interest, CFAC. 
 
WE CONCUR: ELIA, Acting P.J., and MIHARA, J. 
 
Cal.App. 6 Dist.,2009. 
County of Santa Clara v. Superior Court 
170 Cal.App.4th 1301, 89 Cal.Rptr.3d 374, 37 Media 

L. Rep. 1331, 09 Cal. Daily Op. Serv. 1526, 2009 

Daily Journal D.A.R. 1802 
 
END OF DOCUMENT 
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THE HONORABLE BYRON SHER 
MEMBER OF THE STATE SENATE 
 
THE HONORABLE BYRON SHER, MEMBER OF THE STATE SENATE, has requested an opinion on the fol-

lowing question 
 
Does a county board of supervisors have statutory authority to charge a fee for a copy of a public record that exceeds 

the fee amount authorized by the California Public Records Act? 
 

CONCLUSION 
 
A county board of supervisors has statutory authority to charge a fee for a copy of a public record that exceeds the fee 

amount authorized by the California Public Records Act provided that the fee set by the county does not exceed the 

amount reasonably necessary to recover the cost to the county of providing the copy. In granting such statutory au-

thority, the Legislature has specified exceptions for fees charged in furnishing copies of certain public records. 
 

ANALYSIS 
 
The question presented for resolution concerns the relationship between two different statutes contained in the Gov-

ernment Code. [FN1] Section 6253 is part of the California Public Records Act (§§ 6250-6276.48; “Act”) and au-

thorizes state and local public agencies to charge a fee when furnishing a copy of a public record. Subdivision (b) of 

section 6253 states 
“Except with respect to public records exempt from disclosure by express provisions of law, each state or local 

agency, upon a request for a copy of records that reasonably describes an identifiable record or records, shall 

make the records promptly available to any person upon payment of fees covering direct costs of duplication, or a 

statutory fee if applicable. Upon request, an exact copy shall be provided unless impracticable to do so.” 
Accordingly, under the terms of section 6253, a public agency may charge a fee for a copy of a public record in an 

amount that is either (1) based upon and limited to the “direct costs of duplication” or (2) authorized and determined 

under some other statute. (North County Parents Organization v. Department of Education (1994) 23 Cal.App.4th 144, 

147-148.) [FN2] 
 
The second statute in question is section 54985. It is part of a statutory scheme (§§ 54985-54988) that authorizes 

counties to increase certain fees under specified conditions. Section 54985 provides: 
“(a) Notwithstanding any other provision of law that prescribes an amount or otherwise limits the amount of a fee 

or charge that may be levied by a county, a county service area, or a county waterworks district governed by a 
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county board of supervisors, a county board of supervisors shall have the authority to increase or decrease the fee 

or charge, that is otherwise authorized to be levied by another provision of law, in the amount reasonably nec-

essary to recover the cost of providing any product or service or the cost of enforcing any regulation for which the 

fee or charge is levied. The fee or charge may reflect the average cost of providing any product or service or 

enforcing any regulation. Indirect costs that may be reflected in the cost of providing any product or service or the 

cost of enforcing any regulation shall be limited to those items that are included in the federal Office of Man-

agement and Budget Circular A-87 on January 1, 1984. 
*2 “(b) If any person disputes whether a fee or charge levied pursuant to subdivision (a) is reasonable, the board of 

supervisors may request the county auditor to conduct a study and to determine whether the fee or charge is 

reasonable. 
“.................. 
“(c) This chapter shall not apply to any of the following 
“(1) Any fee charged or collected by a court clerk pursuant to Section 26820.4, 26823, 26824, 26826, 26827, 

26827.4, 26830, 72054, 72055, 72056, 72059, 72060, or 72061 of the Government Code or Section 103470 of the 

Health and Safety Code, and any other fee or charge that may be assessed, charged, collected, or levied, pursuant 

to law for filing judicial documents or for other judicial functions. 
“(2) Any fees charged or collected pursuant to [Sections 6100-6110]. 
“(3) Any standby or availability assessment or charge. 
“(4) Any fee charged or collected by a county agricultural commissioner. 
“(5) Any fee charged or collected pursuant to [Sections 12240-12246] of the Business and Professions Code. 
“(6) Any fee charged or collected by a county recorder or local registrar for filing, recording, or indexing any 

document, performing any service, issuing any certificate, or providing a copy of any document pursuant to 

Section 2103 of the Code of Civil Procedure, Section 27361, 27361.1, 27361.2, 27361.3, 27361.4, 27361.8, 

27364, 27365, or 27366 of the Government Code, Section 103625 of the Health and Safety Code, or Section 9525 

of the Uniform Commercial Code. 
“(7) Any fee charged or collected pursuant to [Sections 26720-26751] of the Government Code.” 

The issue to be addressed is whether under the terms of section 54985, a county board of supervisors may charge a fee 

for a copy of a public record that exceeds the fee amount authorized in section 6253. We conclude that the authori-

zation of section 54985 is applicable to most fees for copies of public records. 
 
First, we note that section 6253 applies not only to counties but also to state agencies, cities, school districts and other 

public entities. (§ 6253, subd. (b).) It does not appear, however, that subdivision (a) of section 54985 requires the 

“other provision of law,” such as section 6253, to apply only to counties. As long as the other law “prescribes an 

amount or otherwise limits the amount of a fee or charge that may be levied by a county,” the terms of section 54985 

would be applicable regardless of whether some other public agency may also be limited in charging the fee in ques-

tion. [FN3] 
 
Next, we consider whether section 6253 authorizes a “fee or charge” for purposes of section 54985. Section 6253 does 

not specify a particular amount to be paid for a copy of a public record. Moreover, its reference to “a statutory fee” 

suggests that some other provision of law may be followed without the need for reliance upon the terms of section 

6253. 
 
Nonetheless, section 6253 clearly prescribes the collecting of a fee for furnishing a copy of a public record. Even 

without considering the “statutory fee” alternative, section 6253 allows charging a fee based upon the “direct costs of 

duplication.” While the amount of the fee is thus limited in this alternative and must be administratively determined, 

the fee for the copy “is otherwise authorized to be levied by another provision of law” for purposes of section 54985, 

subdivision (a). (See Shippen v. Department of Motor Vehicles, supra, 161 Cal.App.3d at pp. 1124-1127;76 

Ops.Cal.Atty.Gen., supra, at pp. 250-251.) [FN4] 
 
*3 Next, we address whether the language of section 54985 may be applied to a copy of a public record. Is a copy a 

“product or service” as that phrase is used in subdivision (a) of section 54985? Under section 6253, a person re-
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questing a copy of a public record would expect to receive a tangible object that is a “product” which is produced by 

the performance of a “service.” (See North County Parents Organization v. Department of Education, supra, 23 

Cal.App.4th at p. 147;61 Ops.Cal.Atty.Gen. 458, 461-464 (1978); 28 Ops.Cal.Atty.Gen. 70, 71 (1956).) Such a 

product or service comes within the language of section 54985 since the statute itself exempts fees charged for copies 

of certain public records. 
 
For example, the fee for a copy of a public record cannot be increased by a county board of supervisors under subdi-

vision (a) of section 54985 if the copy is of a “writ, process, paper, order, or notice actually made by” the sheriff (§ 

26727), “a birth, death, or marriage certificate, when the copy is made by the recorder” (§ 27365), or “of any other 

record or paper on file in the office of the recorder, when the copy is made by the recorder” (§ 27366) or “any notice of 

federal lien, or notice or certificate affecting a federal lien” (Code Civ. Proc., § 2103, subd. (d)). (See § 54985, subd. 

(c)(6), (c)(7); see also County of Santa Barbara v. Connell (1999) 72 Cal.App.4th 175, 180-182;76 Ops.Cal.Atty.Gen., 

supra, at p. 252.) There would be no need to exclude fees charged for copies of these public records if fees for copies of 

public records were not subject to being increased under the general provisions of subdivision (a) of the statute. As 

stated by the Supreme Court in Curle v. Superior Court (2001) 24 Cal.4th 1057, 1063“[W]e consider portions of a 

statute in the context of the entire statute and the statutory scheme of which it is a part, giving significance to every 

word, phrase, sentence, and part of an act in pursuance of the legislative purpose. [Citation.]” 
 
Subdivision (a) of section 54985 limits a county's fee for a copy of a public record to “the amount reasonably nec-

essary to recover the costs of providing” the copy. [FN5] In charging a fee to cover its costs, a county board of su-

pervisors could conceivably benefit those being charged since “[a]n inability to charge fees in a sufficient amount to 

cover costs would likely produce inadequate staffing....”(76 Ops.Cal.Atty.Gen., supra, at p. 253, fn. 5.) In any event, a 

“reasonably necessary” fee for a copy of a public record would have no effect upon the public's right of access to and 

inspection of public records free of charge. [FN6] 
 
Finally, as between the provisions of section 6253 and section 54985, those of the latter control those of the former. 

Subdivision (a) of 54985 begins “Notwithstanding any other provision of law....”Section 6253 is such a “provision of 

law” that limits the amount a county may charge for a copy of a public record. The “notwithstanding” phrase contained 

in section 54985 constitutes a “term of art [that] has been read as an express legislative intent to have the specific 

statute control despite the existence of other law which might otherwise govern. [Citations.]” (People v. DeLaCruz 

(1993) 20 Cal.App.4th 955, 963.) 
 
*4 We conclude that a county board of supervisors has statutory authority to charge a fee for a copy of a public record 

that exceeds the fee amount authorized by the Act provided that the fee set by the county does not exceed the amount 

reasonably necessary to recover the cost to the county of providing the copy. In granting such statutory authority, the 

Legislature has specified exceptions for fees charged in furnishing copies of certain public records. 
 
Bill Lockyer 
Attorney General 
 
Marjorie E. Cox 
Deputy Attorney General 
 
[FN1]. All further statutory references are to the Government Code unless otherwise indicated. 
 
[FN2]. The “statutory fee” provision need not specify an exact amount of the fee but may simply authorize the 

charging of a fee in an amount to be determined by the public agency. Such a statute might specify the factors to be 

considered in the public agency's calculation of the fee. (Shippen v. Department of Motor Vehicles (1984) 161 

Cal.App.3d 1119, 1124-1127;76 Ops.Cal.Atty.Gen. 249, 250-251 (1993).) 
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[FN3]. The exemptions listed in subdivision (c) of section 54985 also indicate that the statute's terms would be ap-

plicable where the other provision of law limits the amount of a fee that would be charged by some other public 

agency. 
 
[FN4]. Section 54985 does not grant independent authority to charge a fee in the first instance but only authorizes a 

county board of supervisors to increase (or decrease) a fee that is statutorily authorized elsewhere. (§ 54987.) Here, 

section 6253 provides the independent authorization for the county to levy the fee in question. 
 
[FN5]. Subdivision (b) of section 54985 allows “the county auditor to conduct a study and to determine whether the 

fee or charge is reasonable” if the reasonableness of a fee increased by the county board of supervisors is disputed. 

(See 76 Ops.Cal.Atty.Gen, supra, at p. 252, fn. 4.) 
 
[FN6]. The courts have noted that requests for copies of public records are often not “for the purpose of staying in-

formed about the conduct of the people's business, as the Act states (§ 6250),” but rather the copies are obtained for 

commercial purposes in selling information to others. (See Shippen v. Department of Motor Vehicles, supra, 161 

Cal.App.3d at p. 1126.) 
 
85 Ops. Cal. Atty. Gen. 225, 2002 WL 31492634 (Cal.A.G.) 
 
END OF DOCUMENT 
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88 Ops. Cal. Atty. Gen. 153, 05 Cal. Daily Op. Serv. 8771, 2005 Daily Journal D.A.R. 11943, 2005 WL 2464165 

(Cal.A.G.) 
 

Office of the Attorney General 
State of California 

 
Opinion No. 04-1105 

 
October 3, 2005 

 
THE HONORABLE JOE NATION 
MEMBER OF THE STATE ASSEMBLY 
 
THE HONORABLE JOE NATION, MEMBER OF THE STATE ASSEMBLY, has requested an opinion on the 

following questions: 
 
1. Is parcel boundary map data maintained in an electronic format by a county assessor subject to public inspection and 

copying under provisions of the California Public Records Act? 
 
2. If so, in what period of time must a county furnish a copy of the data upon request of a member of the public? 
 
3. What fee may be charged by a county for furnishing a copy of the data to a member of the public? 
 

CONCLUSIONS 
 
1. Parcel boundary map data maintained by a county assessor in an electronic format is subject to public inspection and 

copying under provisions of the California Public Records Act. 
 
2. A copy of parcel boundary map data maintained in an electronic format by a county assessor must be furnished 

“promptly” upon request of a member of the public. 
 
3. The fee that may be charged by a county for furnishing a copy of parcel boundary map data maintained in an 

electronic format by a county assessor is generally limited to the amount that covers the direct cost of producing the 

copy but may include certain other costs depending upon the particular circumstances as specified in the California 

Public Records Act. 
 

ANALYSIS 
 
The questions presented for resolution concern detailed geographic information that is regularly prepared, maintained, 

and updated for use by California's county assessors to describe and define the precise geographic boundaries of 

“assessor's parcels” - units of real property for which property taxes are assessed throughout the state. Most counties 

have converted much of this information, including parcel maps, into an electronic format. Once converted, the in-

formation may be combined with other kinds of information for use in “geographic information systems,” which 

323



  
 

Page 2 

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works. 

provide the ability to conduct complex comparisons and analyses useful to county assessors, other public agencies, 

and private entities. (See Fish & G. Code, § 2855; Gov. Code, §§ 51010.5, 51017, 65891.5; Health & Saf. Code, §§ 

25284.1, 25292.4, 25299.97; Pen. Code, § 3003; Pub. Res. Code, §§ 4750.7, 30335.5; Wat. Code, §§ 13193, 79080; 

see also County of Suffolk, N.Y. v. First Am. Real Estate Solutions (2d Cir. 2001) 261 F.3d 179, 186, fn. 4.)[FN1] 
 
We are asked whether copies of this parcel boundary map data in an electronic format must be made available by 

counties to members of the public upon request under provisions of the California Public Records Act (§§ 

6250-6276.48; “Act”). If disclosure is required, when must a copy be furnished, and what amount may be charged for 

the copy? We conclude that disclosure is required and that the Act specifies “prompt” disclosure upon payment of a 

fee that is limited in most cases to the cost of producing the copy. 
 
1. Right to Inspect and Copy 
*2 Most records of state and local public agencies are subject to disclosure to members of the public upon request. 

Section 6253 provides: 
“(a) Public records are open to inspection at all times during the office hours of the state or local agency and every 

person has a right to inspect any public record, except as hereafter provided. Any reasonably segregable portion of 

a record shall be available for inspection by any person requesting the record after deletion of the portions that are 

exempted by law. 
“(b) Except with respect to public records exempt from disclosure by express provisions of law, each state or local 

agency, upon a request for a copy of records that reasonably describes an identifiable record or records, shall 

make the records promptly available to any person upon payment of fees covering direct costs of duplication, or a 

statutory fee if applicable. Upon request, an exact copy shall be provided unless impracticable to do so. 
“(c) Each agency, upon a request for a copy of records, shall, within 10 days from receipt of the request, determine 

whether the request, in whole or in part, seeks copies of disclosable public records in the possession of the agency 

and shall promptly notify the person making the request of the determination and the reasons therefor. In unusual 

circumstances, the time limit prescribed in this section may be extended by written notice by the head of the 

agency or his or her designee to the person making the request, setting forth the reasons for the extension and the 

date on which a determination is expected to be dispatched. No notice shall specify a date that would result in an 

extension for more than 14 days. When the agency dispatches the determination, and if the agency determines that 

the request seeks disclosable public records, the agency shall state the estimated date and time when the records 

will be made available. As used in this section, ‘unusual circumstances' means the following, but only to the 

extent reasonably necessary to the proper processing of the particular request: 
“(1) The need to search for and collect the requested records from field facilities or other establishments that 

are separate from the office processing the request. 
“(2) The need to search for, collect, and appropriately examine a voluminous amount of separate and distinct 

records that are demanded in a single request. 
“(3) The need for consultation, which shall be conducted with all practicable speed, with another agency 

having substantial interest in the determination of the request or among two or more components of the 

agency having substantial subject matter interest therein. 
“(4) The need to compile data, to write programming language or a computer program, or to construct a 

computer report to extract data. 
“(d) Nothing in this chapter shall be construed to permit an agency to delay or obstruct the inspection or copying 

of public records. The notification of denial of any request for records required by Section 6255 shall set forth the 

names and titles or positions of each person responsible for the denial. 
*3 “(e) Except as otherwise prohibited by law, a state or local agency may adopt requirements for itself that allow 

for faster, more efficient, or greater access to records than prescribed by the minimum standards set forth in this 

chapter.” [FN2] 
 
This statutory disclosure requirement promotes the people's right to monitor their government's activities, in recog-

nition of the principle that “access to information concerning the conduct of the public's business is a fundamental and 

necessary right of every person in this state.”(§ 6250; see Cal. Const., art. I, § 3, subd. (b); Times Mirror Co. v. Su-
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perior Court (1991) 53 Cal.3d 1325, 1338-1339;CBS, Inc. v. Block (1986) 42 Cal.3d 646, 651-655;Marylander v. 

Superior Court (2000) 81 Cal.App.4th 1119, 1125;73 Ops.Cal.Atty.Gen. 236, 237 (1990).) [FN3] 
 
In 2000, the Legislature enacted section 6253.9 to address the increasingly widespread use of government documents 

that are produced in an electronic format. (Stats. 2000, ch. 982, § 2.) Section 6253.9 provides: 
“(a) Unless otherwise prohibited by law, any agency that has information that constitutes an identifiable public 

record not exempt from disclosure pursuant to this chapter that is in an electronic format shall make that infor-

mation available in an electronic format when requested by any person and, when applicable, shall comply with 

the following: 
“(1) The agency shall make the information available in any electronic format in which it holds the infor-

mation. 
“(2) Each agency shall provide a copy of an electronic record in the format requested if the requested format 

is one that has been used by the agency to create copies for its own use or for provision to other agencies. The 

cost of duplication shall be limited to the direct cost of producing a copy of a record in an electronic format. 
“(b) Notwithstanding paragraph (2) of subdivision (a), the requester shall bear the cost of producing a copy of the 

record, including the cost to construct a record, and the cost of programming and computer services necessary to 

produce a copy of the record when either of the following applies: 
“(1) In order to comply with the provisions of subdivision (a), the public agency would be required to pro-

duce a copy of an electronic record and the record is one that is produced only at otherwise regularly 

scheduled intervals. 
“(2) The request would require data compilation, extraction, or programming to produce the record. 

“(c) Nothing in this section shall be construed to require the public agency to reconstruct a record in an electronic 

format if the agency no longer has the record available in an electronic format. 
“(d) If the request is for information in other than electronic format, and the information also is in electronic 

format, the agency may inform the requester that the information is available in electronic format. 
“(e) Nothing in this section shall be construed to permit an agency to make information available only in an 

electronic format. 
*4 “(f) Nothing in this section shall be construed to require the public agency to release an electronic record in the 

electronic form in which it is held by the agency if its release would jeopardize or compromise the security or 

integrity of the original record or of any proprietary software in which it is maintained. 
“(g) Nothing in this section shall be construed to permit public access to records held by any agency to which 

access is otherwise restricted by statute.” 
 
Consistent with the terms of section 6253.9 is the broad language of section 6252, subdivision (g), which defines a 

“writing” as follows: 
” ‘Writing’ means any handwriting, typewriting, printing, photostating, photographing, photocopying, transmit-

ting by electronic mail or facsimile, and every other means of recording upon any tangible thing any form of 

communication or representation, including letters, words, pictures, sounds, or symbols, or combinations thereof, 

and any record thereby created, regardless of the manner in which the record has been stored.” (Italics added.) 
 
It is apparent from the provisions of sections 6252 and 6253.9 that parcel boundary map data maintained by a county 

assessor in an electronic format is subject to inspection and copying by members of the public unless some exemption 

applies allowing nondisclosure. The Act contains numerous exemptions under which specified records may be kept 

confidential. (See, e.g., §§ 6254.1, 6254.3, 6254.4, 6254.20, 6254.22, 6254.25.) Such statutory exceptions, however, 

are to be narrowly construed. (See Cal. Const., art. I, § 3, subd. (b)(2); City of Hemet v. Superior Court (1995) 37 

Cal.App.4th 1411, 1425;Rogers v. Superior Court (1993) 19 Cal.App.4th 469, 476;79 Ops.Cal.Atty.Gen. 269, 271 

(1996).) [FN4] 
 
Here, we find that two of the Act's exemptions merit our analysis. First, section 6254.9 provides a specific exemption 

for “computer software,” including “computer mapping systems”: 
“(a) Computer software developed by a state or local agency is not itself a public record under this chapter. The 
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agency may sell, lease, or license the software for commercial or noncommercial use. 
“(b) As used in this section, ‘computer software’ includes computer mapping systems, computer programs, and 

computer graphics systems. 
“(c) This section shall not be construed to create an implied warranty on the part of the State of California or any 

local agency for errors, omissions, or other defects in any computer software as provided pursuant to this section. 
“(d) Nothing in this section is intended to affect the public record status of information merely because it is stored 

in a computer. Public records stored in a computer shall be disclosed as required by this chapter. 
“(e) Nothing in this section is intended to limit any copyright protections.” 

 
Does parcel boundary map data maintained in an electronic format by a county assessor constitute a “computer 

mapping system” for purposes of section 6254.9? 
 
*5 To understand the language of section 6254.9, we apply well recognized rules of statutory interpretation. ” ‘In 

construing a statute, “ ‘we strive to ascertain and effectuate the Legislature's intent.’ [Citations.]” ' “ (In re Dannenberg 

(2005) 34 Cal.4th 1061, 1081.)“The words of the statute are the starting point.” (Wilcox v. Birtwhistle (1999) 21 

Cal.4th 973, 977.)“Words used in a statute… should be given the meaning they bear in ordinary use. [Citations.]” 

(Lungren v. Deukmejian (1988) 45 Cal.3d 727, 735; accord, Curle v. Superior Court (2001) 24 Cal.4th 1057, 1063.)As 

so construed, they provide the best indication of the Legislature's intent. (People v. Smith (2004) 32 Cal.4th 792, 

777-798;People v. Castenada (2000) 23 Cal.4th 743, 746-747.)And, as indicated above, since section 6254.9 is an 

exemption statute, it is to be strictly construed in favor of disclosure. (City of Hemet v. Superior Court, supra, 37 

Cal.App.4th at p. 1425.) 
 
Following these governing principles of statutory construction, we find that the term “computer mapping systems” in 

section 6254.9 does not refer to or include basic maps and boundary information per se (i.e., the basic data compiled, 

updated, and maintained by county assessors), but rather denotes unique computer programs to process such data 

using mapping functions - original programs that have been designed and produced by a public agency. (See, e.g., §§ 

6254.9, subd. (d), 6253.9, subd. (f) [distinguishing “record” from “software in which [record] is maintained”], 

51010.5, subd. (i) [defining “GIS mapping system” as system“that will collect, store, retrieve, analyze, and display 

environmental geographic data…” (italics added)]; see also Cadence Design Systems, Inc. v. Avant! Corporation 

(2002) 29 Cal.4th 215 [action between two “software developers” who design “place and route software”]; Edelstein 

v. City and County of San Francisco (2002) 29 Cal.4th 164, 171 [delay in implementation of elections system because 

necessary “software” not yet “developed” and tested]; Computer Dict. (3d ed. 1997) p. 441 [defining “software” as 

“[c]omputer programs; instructions that make hardware work”]; Freedman, The Computer Glossary: The Complete 

Illustrated Dict. (8th ed. 1998) p. 388 [“A common misconception is that software is also data. It is not. Software tells 

the hardware how to process the data. Software is ‘run.’ Data is ‘processed’ “].) Accordingly, parcel map data main-

tained in an electronic format by a county assessor does not qualify as a “computer mapping system” under the ex-

emption provisions of section 6254.9. 
 
The other exemption we must consider is subdivision (k) of section 6254, which provides: 

“Except as provided in Sections 6254.7 and 6254.13, nothing in this chapter shall be construed to require dis-

closure of records that are any of the following: 
“.......................................................” 
“(k) Records, the disclosure of which is exempted or prohibited pursuant to federal or state law, including, but not 

limited to, provisions of the Evidence Code relating to privilege.” [FN5] 
 
*6 As we observed in 76 Ops.Cal.Atty.Gen. 219, 221 (1993), subdivision (k) “does not constitute an independent 

exemption; rather, it merely incorporates other prohibitions established by law.”(See also CBS, Inc. v. Block, supra, 42 

Cal.3d at p. 656;San Gabriel Tribune v. Superior Court (1983) 143 Cal.App.3d 762, 775.)Subdivision (k)'s incorpo-

ration includes any specific procedures, standards, or burdens governing disclosure in the “other statute,” no matter 

how arduous those requirements may be. (City of Hemet v. Superior Court, supra, 37 Cal.App.4th at pp. 1422-1431.) 
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Here, we find that subdivision (k) of section 6254 incorporates the special restrictive definitions of “public docu-

ments” set forth in the Revenue and Taxation Code with respect to information and records prepared and maintained 

by county assessors. Revenue and Taxation Code sections 408, subdivision (a), provides: 
“Except as otherwise provided in subdivision (b), (c), (d), and (e), any information and records in the assessor's 

office that are not required by law to be kept or prepared by the assessor, and homeowners' exemption claims, are 

not public documents and shall not be open to public inspection….” [FN6] 
 
Revenue and Taxation Code section 408.3 states: 

“(a) Except as otherwise provided in Sections 451 and 481 and in Section 6254 of the Government Code, property 

characteristics information maintained by the assessor is a public record and shall be open to public inspection. 
“(b) For purposes of this section, ‘property characteristics,’ includes, but is not limited to, the year of construction 

of improvements to the property, their square footage, the number of bedrooms and bathrooms of all dwellings, 

the property's acreage, and other attributes of or amenities to the property, such as swimming pools, views, zoning 

classifications or restrictions, use code designations, and the number of dwelling units of multiple family prop-

erties. 
“(c) Notwithstanding Section 6257 of the Government Code or any other provision of law, if the assessor provides 

property characteristics information at the request of any party, the assessor may require that a fee reasonably 

related to the actual cost of developing and providing the information be paid by the party receiving the infor-

mation. 
“The actual cost of providing the information is not limited to duplication or production costs, but may include 

recovery of developmental and indirect costs, as overhead, personnel, supply, material, office, storage, and 

computer costs. All revenue collected by the assessor for providing information under this section shall be used 

solely to support, maintain, improve, and provide for the creation, retention, automation, and retrieval of assessor 

information. 
“(d) The Legislature finds and declares that information concerning property characteristics is maintained solely 

for assessment purposes and is not continuously updated by the assessor. Therefore, neither the county nor the 

assessor shall incur any liability for errors, omissions, or approximations with respect to property characteristics 

information provided by the assessor to any party pursuant to this section. Further, this subdivision shall not be 

construed to imply liability on the part of the county or the assessor for errors, omissions, or other defects in any 

other information or records provided by the assessor pursuant to the provisions of this part.” [FN7] 
 
*7 Revenue and Taxation Code section 409, subdivision (a), additionally provides: 

“Notwithstanding Section 6257 of the Government Code or any other statutory provision, if the assessor, pursuant 

to the request of any party, provides information or records that the assessor is not required by law to prepare or 

keep, the county may require that a fee reasonably related to the actual cost of developing and providing that 

information be paid by the party receiving the information. The actual cost of providing the information is not 

limited to duplication or reproduction costs, but may include recovery of developmental and indirect costs, such 

as overhead, personnel, supply, material, office, storage, and computer costs. It is the intent of this section that the 

county may impose this fee for information and records maintained for county use, as well as for information and 

records not maintained for county use. Nothing herein shall be construed to require an assessor to provide in-

formation to any party beyond that which he or she is otherwise statutorily required to provide.” 
 
To the extent that these Revenue and Taxation Code provisions exempt or otherwise prohibit disclosure of certain 

county assessor records, they are incorporated into the Act pursuant to section 6254, subdivision (k). However, such 

incorporation does not shield from disclosure parcel boundary map data maintained in an electronic format by a 

county assessor because county assessors are “required by law” within the meaning of Revenue and Taxation Code 

section 408, subdivision (a), to prepare and maintain parcel boundary maps showing assessor's parcels, and must make 

such maps and data available for public inspection. Revenue and Taxation Code section 327 provides in part: 
“Where any county or county officer possesses a complete, accurate map of any land in the county, or whenever 

such a complete, accurate map has been made in compliance with Sections 27556 to 27560, inclusive, of the 

Government Code, the assessor may number or letter the parcels in a manner approved by the board of supervi-
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sors. The assessor may renumber or reletter the parcels or prepare new map pages for any portion of such map to 

show combinations or divisions of parcels in a manner approved by the board of supervisors, so long as an in-

spection of such map will readily disclose precisely what land is covered by any particular parcel number or letter 

in the current or any prior fiscal year. This map or copy shall at all times be publicly displayed in the office of the 

assessor.” [FN8] 
 
A county assessor must provide an assessment roll of “all property within the county which it is the assessor's duty to 

assess” (Rev. & Tax. Code, § 601), showing a “legal description” of the land (Rev. & Tax. Code, §§ 602, subd. (b), 

1255). 
 
Because county assessors are required by law to prepare and keep parcel maps and corresponding boundary infor-

mation, indexed to parcel identification numbers, such records do not come within the exemption language of Rev-

enue and Taxation Code section 408, subdivision (a). 
 
*8 To be sure, no provision of law dictates that a county assessor must keep this required parcel boundary map data in 

an electronic format; rather, the choice to do so lies within the discretion of each assessor. But once such a format has 

been selected, the material must be made available for public inspection, and copies of the data, in the electronic 

format in which it is held, must be provided upon request. Section 6253.9 asks only whether a public agency has 

information constituting a public record “in an electronic format” -- not whether a statute dictates the use of such a 

format. 
 
Finally, we assume that release of the parcel boundary map data maintained in an electronic format will not “jeop-

ardize or compromise the security or integrity of the original record or of any proprietary software in which it is 

maintained” (§ 6253.9, subd. (f)), and that the public interest served by disclosure would not be “clearly outweighed” 

by any public interest in nondisclosure (§ 6255). Application of either of these two statutes would depend upon the 

particular and unique circumstances involved. No other statutory exemptions appear relevant to our inquiry. [FN9] 
 
We conclude in answer to the first question that parcel boundary map data maintained by a county assessor in an 

electronic format is subject to public inspection and copying under provisions of the Act. 
 
2. Time for Responding to Disclosure Request 
With respect to the date by which a county must respond to a request for parcel boundary map data maintained in an 

electronic format, the provisions of section 6253 govern, as quoted above. Since the data is not exempt from disclo-

sure, a county is required to “make the records promptly available to any person upon payment of fees covering direct 

costs of duplication, or a statutory fee if applicable.”(§ 6253, subd. (b).) 
 
We conclude that parcel boundary map data maintained in an electronic format by a county assessor must be furnished 

“promptly” upon request of a member of the public. 
 
3. Fees That May Be Charged 
 
The amount of the fees that may be charged by a county for furnishing parcel boundary map data maintained in an 

electronic format depends upon the particular circumstances specified in section 6253.9. First, the county must “make 

the information available in any electronic format in which it holds the information.”(§ 6253.9 subd. (a)(1).) If a 

county no longer has the information in an electronic format, it need not attempt to reconstruct the data. (§ 6253.9, 

subd. (c).) 
 
If the request is for a copy in an electronic format that the county has used to create copies for its own use or for 

providing copies to other public agencies, the fee that may be charged is “limited to the direct cost of producing a copy 

of [the] record in [the] electronic format.”(§ 6253.8, subd. (a)(2); see North County Parents Organization v. De-
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partment of Education (1994) 23 Cal.App.4th 144, 148 [” ‘Direct cost’ does not include the ancillary tasks necessarily 

associated with the retrieval, inspection and handling of the file from which the copy is extracted”]; 85 

Ops.Cal.Atty.Gen. 225, 227-229 (2002).) 
 
*9 If the request is made at a time other than when the data is periodically produced, the fee may additionally include 

“the cost to construct [the] record, and the cost of programming and computer services necessary to produce a copy of 

the record.”(§ 6253.9, subd. (b)(1).) The fee may similarly cover such additional costs when “[t]he request would 

require data compilation extraction, or programming to produce the record.”(§ 6253.9, subd. (b)(2).) In either event, 

however, the fee may not include expenses associated with the county's initial gathering of the information, or with 

initial conversion of the information into an electronic format, or with maintaining the information. 
 
We conclude that the fee that may be charged by a county for furnishing a copy of parcel boundary map data main-

tained in an electronic format by a county assessor is generally limited to the amount that covers the direct cost of 

producing the copy but may include certain other costs depending upon the particular circumstances as specified in the 

Act. 
 
Bill Lockyer 
Attorney General 
 
Daniel G. Stone 
Deputy Attorney General 
 
[FN1]. All references hereafter to the Government Code are by section number only. 
 
[FN2]. Section 6255 states: 

“(a) The agency shall justify withholding any record by demonstrating that the record in question is exempt under 

express provisions of this chapter or that on the facts of the particular case the public interest served by not dis-

closing the record clearly outweighs the public interest served by disclosure of the record.” 
“(b) A response to a written request for inspection or copies of public records that includes a determination that 

the request is denied, in whole or in part, shall be in writing.” 
 
[FN3]. Our focus here is the scope of the public's right to inspect and copy records maintained by a county assessor. 

We do not address the separate question concerning the circumstances under which such information must be made 

available to other government entities. (See, e.g., Rev. & Tax. Code, § 408, subd. (b); State Bd. of Equalization v. 

Watson (1968) 68 Cal.2d 307, 312 [State Board of Equalization]; 68 Ops.Cal.Atty.Gen. 209, 219-223 (1985) [Internal 

Revenue Service]; cf. 52 Ops.Cal.Atty.Gen. 194, 195-196 (1969) [state inheritance tax appraisers]; see also § 6254.5, 

subd. (e) [confidential disclosure of exempt material to governmental agency in performance of official duties does 

not constitute waiver of exemption].) 
 
[FN4]. In addition to its specific exemptions, the Act permits a public agency to withhold a requested public record 

when “on the facts of the particular case the public interest served by not disclosing the record clearly outweighs the 

public interest served by disclosure of the record.”(§ 6255, subd. (a); see, e.g., 84 Ops.Cal.Atty.Gen. 55, 56-60 (2001); 

81 Ops.Cal.Atty.Gen. 383, 386-388 (1998).) 
 
[FN5]. Section 6254.7 provides that certain records relating to public health are public records. Section 6254.13 refers 

to test questions and other materials used by the Department of Education. We note that subdivision (k) of section 

6254 is consistent with subdivision (g) of section 6253.9, quoted above, which exempts electronic records “to which 

access is otherwise restricted by statute.” 
 
[FN6]. Subdivision (b) of the statute authorizes an assessor to provide appraisal data to any other county assessor, and 
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requires disclosure to specified public officials and agencies. Subdivision (c) concerns the disclosure of information to 

the county tax collector, and subdivisions (d) and (e) involve disclosure to a property owner whose property is being 

assessed. 
 
[FN7]. Revenue and Taxation Code section 451 concerns the contents of property statements required to be filed by 

specified persons. Revenue and Taxation Code section 481 involves information furnished with respect to a change in 

property ownership. As noted above, section 6254 provides exemptions from public disclosure. Section 6257 was 

repealed in 1998 and replaced by section 6253, quoted above. (Stats. 1998, ch. 620, §§ 5, 10.) 
 
[FN8]. Sections 27556-27560 refer to maps filed for record in the office of the county recorder, the duties of the 

county surveyor, and the preparation of an assessor's maps. 
 
[FN9]. We note that the Act “does not allow limitations on access to a public record based upon the purpose for which 

the record is being requested, if the record is otherwise subject to disclosure.”(§ 6257.5; see Fairley v. Superior Court 

(1998) 66 Cal.App.4th 1414, 1417-1418;Wilder v. Superior Court (1998) 66 Cal.App.4th 77, 70.)Also, the fact that a 

record is costly to produce in the first instance or that a copy thereof may be costly to reproduce for a member of the 

public does not cause a public record to become exempt from disclosure. 
 
88 Ops. Cal. Atty. Gen. 153, 05 Cal. Daily Op. Serv. 8771, 2005 Daily Journal D.A.R. 11943, 2005 WL 2464165 

(Cal.A.G.) 
 
END OF DOCUMENT 
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