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Exhibit A

BEFORE THE

COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: NO. CSM - 4509

Wefare and Institutions Sections 6250 and Sexually Violent Predators

6600 Through 6608, Chapter 762,

Statutes of 1995, Chapter 763, Statutes STATEMENT OF DECISION

of 1995, Chapter 4, Statutes of 1996 PURSUANT TO GOVERNMENT

CODE SECTION 17500 ET SEQ.;
TITLE 2, CALIFORNIA CODE OF
By the County of Los Angeles REGULATIONS, DIVISION 2,
CHAPTER 25, ARTICLE 7.

STATEMENT OF DECISION

The attached Statement of Decision of the Commisson on State Mandates was adopted on June 25,
1998.

This Decison shdl become effective on June 25, 1998.

PAULA HIGASHI,@xecutive Director




Adopted: June 25, 1998

File Number: CSM 4509
f:\Mandates\camille\4509\propsod. doc
Document Date: June 12, 1998

ITEM #4

PROPOSED STATEMENT OF DECISION
Welfare and Institutions Sections 6250 and 6600 through 6608
Chapter 762, Statutes of 1995
Chapter 763, Statutes of 1995
Chapter 4, Statutes of 1996
County of Los Angeles, Claimant

Sexually Violent Predators

Executive Summary

On May 28, 1998, the Cornmission approved this test clam with a 7-O vote.

The test claim legidation establishes new civil commitment procedures for the continued
detention and treatment of sexualy violent predators following completion of prison term for
certain sex-related offenses. Before detention and treatment are imposed, the county attorney is
required to file a petition for civil commitment. A tria is then conducted to determine if the
inmate is a sexualy violent predator beyond a reasonable doubt. If the inrnate accused of being
a sexualy violent predator is indigent, the test claim legidation requires counties to provide the
indigent with the assistance of counsel and experts necessary to prepare the defense.

The Commission found that the test claim legidation imposes a new program upon counties
since the procedures to commit the sexually violent predator are civil, rather than crimina, and
is not within the county’s preexisting duty to prosecute crime.

The Cornrnission aso recognized that the 6th and 14th Amendments of the U.S. Constitution
provide that an indigent accused has the right to counsel and expert services necessary to
prepare the defense at public expense.

Nonetheless, the Commission found that the test claim legidation is mandated by the state.
There is no federal statutory or regulatory scheme requiring the states to keep sexudly violent
predators confined. The Commission recognized that what sets the 6th and 14th Amendments
in motion and causes the public defender to safeguard the rights of the indigent defendant, is the
state's enactment of the sexualy violent predator legidation. If the state had not created this
program, inmates would be released following completion of their prison term, counties would
not be compelled to initiate these proceedings and services from defense counsel and experts
would not have to be provided to indigent inmates.



Accordingly, the Cornmission concluded that the test claim legidation imposes a new program
or higher level of service upon loca agencies within the meaning of article XIII B, section 6,
of the California Constitution.

The Commission approved the test clam for reimbursement of the following activities:.

Designation by the County Board of Supervisors of the appropriate District Attorney
or County Counsel who will be responsible for the sexualy violent predator civil
commitment proceedings. (Welf. & Inst. Code, § 6601, subd. (i) .)

Initial review of reports and records by the county’s designated counsel to determine
if the county concurs with the state's recommendation. (Welf. & Inst. Code, §
6601, subd. (i).)

Preparation and filing of the petition for commitment by the county’s designated
counsdl. (Welf. & Inst. Code, § 6601, subd. ().)

Preparation and attendance by the county’s designated counsel and indigent defense
counsel at the probable cause hearing. (Welf. & Inst. Code, § 6602 .)

Preparation and attendance by the county’s designated counsel and indigent defense
counsel at tria. (Welf. & Inst. Code, § § 6603 and 6604 .)

Preparation and atendance by the county’s designated counsel and indigent defense
counsel at subsequent hearings regarding the condition of the sexualy violent
predator. (Welf. & Inst. Code, § § 6605, subds. (b) through (d), and 6608, subds.
(@ through (d).)

Retention of necessary experts, investigators, and professionals for preparation for
trial and subsequent hearings regarding the condition of the sexualy violent
predator. (Welf. & Inst. Code, §§ 6603 and 6605, subd. (d) .)

Transportation and housing for each potential sexualy violent predator at a secured
facility while the individua awaits trial on the issue of whether he or she is a
sexually violent predator. (Welf. & Inst. Code, § 6602 .)

The Commission denied the remaining provisions of the test claim legisation because they do
not impose reimbursable State mandated activities upon local agencies.

Staff  Recommendation

Based on the foregoing, staff recommends that the Cornmission approve the attached Proposed
Statement of Decision which accurately reflects the Commission’s decision to approve this test

clam.



BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: NO. CSM - 4509

Wdfare and Ingtitutions Code Sections SEXUALLY VIOLENT PREDATORS
6250 and 6600 through 6608 as added by

Crapte 762, Setes of 199 PROPOSED STATEMENT OF

Chapter 763, Statutes of 1995, and

Chapter 4, Statutes of 1996 GOVERNMENT CODE SECTION

17500 ET SEQ.; TITLE 2,

: : CALIFORNIA CODE OF
And filed on May 30, 1996;
i REGULATIONS, DIVISION 2,
By the County of Los Angeles, Claimant. CHAPTER 2.5, ARTICLE 7.

(Presented for adoption on
June 25, 1998)

PROPOSED STATEMENT OF DECISION

The Cornmission on State Mandates (Connnission) on May 28, 1998 heard this test claim,
during a regularly scheduled hearing. Mr. Leonard Kaye appeared for the County of Los
Angeles. Ms. Marsha A. Bedwell, Deputy Attorney General, represented the Department of
Finance, and Mr. James Apps appeared for the Department of Finance. The following persons
were witnesses for the County of Los Angeles. Mr. Robert Kaunian, Mr. John Vacca,

Mr. Kent Cahill, and Ms. Martha Zavaa.

At the hearing, evidence both oral and documentary was introduced, the test claim was
submitted, and the vote was taken.

The law applicable to the Commission’s determination of a reimbursable state mandated
program is Government Code section 17500 et seq. and section 6, article X111 B of the
Cadlifornia Congtitution and related case law.

The Commission, by a vote of 7 to O, approved this test claim.



BACKGROUND

In 1995, the Legidature established civil commitment procedures for the continued detention
and treatment of sexually violent offenders following their completion of a prison terrn for
certain sex-related offenses through the enactment of Chapters 762 and 763, Statutes of 1995,
and Chapter 4, Statutes of 1996.

Section 1 of Chapter 763, Statutes of 1995, reveas the intent of the test clam legidation as
follows:

“The Legidature further finds and declares that while these individuals
have been duly punished for their crimina acts, they are, if adjudicated
sexudly violent predators, a continuing threat to society. The continuing
danger posed by these individuals and the continuing basis for their
judiciadl commitment is a currently diagnosed mental disorder which
predisposes them to engage in sexually violent crimina behavior. It is the
intent of the Legidature that these individuals be committed and treated
for their disorders only as long as the disorders persist and not for any
punitive purposes. ” (Emphasis added .)

A sexualy violent predator is defined as (1) a person who has been convicted of a sexualy
violent offense against two or more victims, (2) who has received a deterrninate sentence for
the offense, and (3) who has a diagnosed mental disorder that makes the person a danger to
others in that it is likely he or she will engage in sexually violent criminal behavior. (Welf. &
Inst., Code § 6600.)"

Section 6601, subdivisions (a) through (h) 2, establishes the process by which the state (through
the Department of Corrections, the Board of Prison Terms, and the Department of Mental
Hedlth) screens individuals in custody at least six months prior to release for a sex-related
offense and determines whether such individuals are sexually violent predators. If the state
determines that such individuals are potentia sexualy violent predators during the screening
process, the state may petition the appropriate county for commitment.

Section 6601, subdivison (h), provides the following:

“(h) If the State Department of Mental Health determines that the person is a
sexudly violent predator as defined in this article, the Director of Mental Hedlth
shall forward a request for a petition to be filed for commitment under this

I After this test claim was filed, Article 4 of the Welfare and Ingtitutions Code was amended by Chapters 461 and
462, Statutes of 1996. These chapters expanded the class of potentiad sexualy violent predators by including those
persons who (1) were found not guilty by reason of insanity for a sexualy violent offense, (2) were convicted of a
sexualy violent offense in another state even if a determinate sentence was not imposed, and (3) were convicted of
a sexualy violent offense against a victim under the age of 14 and the offending act involved substantial sexua
conduct, as specified. (Welf. & Inst. Code, §§ 6600, subd. (a), and 6600.1.) Chapters 461 and 462 are not
included in the test claim. Accordingly, reimbursement is not required for the class of persons identified above.
(However, if the claimant amends this test claim, or files a new test claim on these chapters, on or before

December 3 1, 1998, then the eligible reimbursement period for Chapters 461 and 462 would commence on July 1,
1997. (Gov. Code, § 17557, subd. (c).)

2 Unless otherwise noted, al references are to the Welfare and Institutions Code.



article to the county designated in subdivison (i). Copies of the evaluation
reports and any other supporting documents shal be made available to the
attorney designated by the county pursuant to subdivision (i) who may file a
petition for commitment in the superior court. ”* (Emphasis added.)

Once the state requests that a petition be filed, either the district attorney or the county counsel
(as designated by the county Board of Supervisors) reviews the records and reports forwarded
by the state to determine if they concur with the stat€’'s recommendation. If the county’s
designated counsel concurs that the person is a sexudly violent predator, the county’s
designated counsdl must file a petition for commitment in the superior court. Section 6601,
subdivision (i) , specifically provides :

“(i) if the county ’s designated counsel concurs with the recommendation, a
petition for commitment shall be filed in the superior court of the county in which
the person was convicted of the offense for which he or she is under the
jurisdiction of the Department of Corrections. The petition shal be filed, and
either the district attorney or the county counsel of that county shal handle the
proceedings. The county board of supervisors shall designate either the district
attorney or the county counsel to assume responsibility for proceedings under this
article. ” (Emphasis added.)

Once a petition for commitment is filed with the superior court, the court reviews the petition to
determine if probable cause exists that the inmate is likely to engage in sexualy violent
predatory behavior upon release. Pursuant to section 6602, a probable cause hearing is
conducted and the inmate “shall be entitled to the assistance of counsel ” during the hearing. If
the court finds that there is probable cause, the inmate shall remain in custody in a secured
facility until a trial is completed. At trid, the trier of fact (either the court or a jury, if
requested) shall determine whether the person, by reason of a diagnosed mental disorder, is
likely to engage in acts of sexua violence upon release.

Section 6603 provides that the inmate is entitled to a tria by jury, the assistance of counsdl, and
the right to retain experts or professionals to perform an examination on his or her behalf.
Section 6603 specifically provides :

“(a) A person subject to this article shall be entitled to a trial by jury, the
assistance of counsdl, the right to retain experts or professional persons to
perform an examination on his or her behalf and have access to all relevant
medical and psychological records and reports. In the case of a person who is
indigent, the court shall appoint counsd to assist him or her, and, upon the
person ’s request, assst the person in obtaining an expert or professonal person
to perform an examination or participate in the trial on the person’s behalf.

“(b) The attorney petitioning for commitment under this article shall have the
right to demand that the tria be before a jury.

3 Chapter 4, Statutes of 1996, made a minor amendment to section 6601, subdivision (h), by adding the words “in
the superior court” at the end of the subdivision.



“(c) If no demand is made by the person subject to this article or the petitioning
attorney, the trial shal be before the court without jury.

“(d) A unanimous verdict shal be required in any jury trid. ” (Emphasis added.)

If the court or jury determines, beyond a reasonable doubt, that the person is a sexudly violent
predator, the person is committed for two years to the custody of the State Department of
Mental Health for appropriate treatment and confinement in a secured facility. (Welf. & Inst.
Code, § 6604.) The two-year civil commitment is subject to an annua review by the state and
extension of the commitment if the mental disorder and danger to the community continue.
(Welf. & Inst. Code, § 6605.)

With each yearly review, the committed person aso has a right to petition the court for
conditional release. (Welf. & Inst. Code, § 6605, subd. (b) .) If the committed person
affirmatively waives the right to petition the court for conditional release, the committed

person remains in custody until the end of the two-year commitment. On the other hand, if the
committed person does not affirmatively waive this right, the court “skall set a show cause
hearing to determine whether facts exist to warrant a hearing on whether the person’s condition
has changed. ” The inmate has the right to be present and to have an attorney present at the
show cause hearing.

If the court determines a the show cause hearing that the inmate's mental condition has
changed and that he or she is no longer a danger, the court shall set a hearing on that issue.
(Welf. & Inst. Code, § 6605, subd. (C) .) At this subsequent hearing, the inmate “has a right
to be present and shall be entitled to the benefit of all constitutional protections that were
afforded to him or her at the initial commitment proceeding. (Welf. & Inst. Code, § 6605,
subd.(d).)

Section 6605, subdivision (d) further provides that:

.. .The attorney designated by the county pursuant to subdivision (i) of Section
6601 shall represent the state and shall have the right to demand a jury trid and to
have the committed person evaluated by experts chosen by the state. The
committed person also shall have the right to demand a jury trial and to have
experts evaluate him or her on his or her behalf. The court shall appoint an
expert if the person is indigent and requests an appointment. The burden of proof
a the hearing shall be on the state to prove beyond a reasonable doubt that the
committed person’s diagnosed menta disorder remains such that he or she is a
danger to the hedth and safety of others and is likely to engage in sexually violent
crimina behavior if discharged. ” (Emphasis added.)

If the court or jury decides against the committed person at the hearing, the term of
commitment of the person runs for an additional period of two years from the date of the
ruling. If the court or jury decides in favor of the committed person (i.e, that the committed
person no longer presents a danger to society), the committed person is unconditionaly
released. (Welf. & Inst. Code, § 6605, subd. (€).)



In addition, the sexualy violent predator can be released, either unconditionaly or on an
outpatient basis, with the following procedures.

- At any time, the State Department of Mental Health can seek judicial review pursuant to
the habeas corpus procedure if the state believes the committed person is no longer a
sexually violent predator. (Welf. & Inst. Code, § 6605, subd. (f).)

e The State Department of Mental Health can file a report and recommendation for
conditiona release if the facts suggest that the committed person is not likely to commit
acts of predatory sexua violence while under the supervision and treatment in the
community. (Welf. & Inst. Code, § 6607 .) If the court accepts the recommendation from
the Department of Mental Hedlth, a hearing is held pursuant to section 6608, subdivision
(b), (c) and (d), to determine if the person would be a danger if released to the community
under supervision. Notice of the hearing is given to the designated county counsd, the
attorney who represented the inmate at the initial commitment proceeding, and the
Department of Mental Health. If the court determines that the committed person continues
to pose a threat to others, the committed person remains in custody until the end of the two-
year commitment. On the other hand, if the court determines that the committed person no
longer poses a threat to the community, the committed person is placed in a state-operated
conditional release program. At the end of the conditional release program, the court sets a
hearing to determine if the committed person should be unconditionally released. (Welf. &
Inst. Code, § 6608, subd. (g).)

o After one year of commitment, the sexualy violent predator may petition the court directly
for conditiona outpatient release. The court may dismiss the petition if it determines the
petition is without merit. If the petition is not frivolous, the court shall set a hearing, with
notice to the designated county counsel, defense attorney and Department of Mental Health.
(Welf. & Inst. Code, § 6608, subds. (a) and (b) .) If the court determines that the
committed person remains a threa to others, the committed person remains in custody until
the end of the two-year commitment. If, on the other hand, the court determines that the
committed person no longer poses a threat to the community, the court places the
committed person in a state-operated conditional release program for one year. Theresfter,
another hearing is set by the court to determine if the committed person should be
unconditionally released. (Welf. & Inst. Code, § 6608, subd. (g) .)

The test clam legidation is similar to the Mentally Disordered Sex Offenders (MDSO)
legidation. (Stats. 1977, ch. 164.) Both programs provide for the civil commitment of persons
determined to be a MDSO or sexualy violent predator to a state mental facility.

The Legidature appropriated funds to reimburse local governments for the costs associated with
the MDSO program. However, in 1981, Chapter 928 repedled the MDSO portion of the statute
prospectively (Welf. & Inst. Code, § 6316.2), and provided that personscommitted under
section 63 16.2 would remain governed by this section until their commitments are terminated.
Thus, counties continue to be reimbursed for the MDSO program.

Under former section 6316.2, a person who suffers from a mental disease, defect, or disorder,
and as result of such mental disease, defect, or disorder, is predisposed to the commission of
sexual offenses to such a degree that he or she presents a substantial danger of bodily harm to
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others, may be civilly committed to a state menta facility. The statute further specifies that a
patient (aleged MDSO) is entitled to the rights guaranteed under the state and federa
Congtitutions for criminal proceedings. These rights include the right to counsdl, defense
witnesses, and examinations.

Reimbursement is still provided for costs of transportation, care and custody of the patient
(MDSO), trid costs, juror fees, and prosecuting district attorneys costs if consent is given by
the Attorney Generd for the district attorney to represent the state in proceedings under former
section 63 16.2. 1t should aso be noted that the State Public Defender may contract with county
public defenders to provide indigent legal defense. (Gov. Code, § 15402 .)

COMMISSION FINDINGS

Issue 1. Does the sexualy violent predator legidation enacted by Chapters 762 and 763 of
Statutes of 1995, and Chapter 4 of Statutes of 1996, impose a new program or
higher level of service upon loca agencies within the meaning of section 6,
article X111 B of the California Constitution?*

In order for a statute, which is the subject of a test clam, to impose a reimbursable state
mandated program, the statutory language must direct or obligate an activity or task upon loca
governmental  entities. Further, the required activity or task must be new or it must create an
increased or higher level of service over the former required level of service. To determine if
a required activity is new or imposes a higher level of service, a comparison must be
undertaken between the test claim legidation and the legal requirements in effect immediately
before the enactment of the test claim legidation. Finaly, the newly required activity or
increased level of service must be state mandated.’

As indicated above, the test claim legidation requires a series of activities for the civil
commitment Of potentid sexually violent predators following completion of their crimina
sentence. These activities are described below.

Activities Performed by Counties

The Cornmission found that the test clam legidation obligates counties to complete the
following activities for the civil commitment of sexually violent predators:

- Designate counsel to handle sexualy violent predator cases referred by the state.
(Welf. & Inst. Code, § 6601, subd. (i).)

4 Section 6, article XIII B states: “Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the state shall provide a subvention of funds to reimburse such
local government for the costs of such program or increased level of service, except that the Legidlature may, but
need not, provide such subvention of funds for the following mandates. (a) Legidative mandates requested by the
local agency affected; (b) Legidation defining a new crime or changing an existing definition of a crime; or

(c) Legidative mandates enacted prior to January 1, 1975, or executive orders or regulations initially implementing
legidation enacted prior to January 1, 1975. ”

> County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Carmel Valley Fire Protection Dist. v.
State of California (1987) 190 Cal.App.3d 521, 537; Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d
830, 835.

11



e Review cases referred by the state to determine if county counsel concurs with the state’s
recommendation to proceed with civil commitment procedures. (Welf. & Inst. Code, §
6601, subd. (i).%)

o File petitions for civil commitment with the superior court. (Welf. & Inst. Code, § 6601,
subd. (i) .)

o Represent the State of California and the indigent inmate in the civil commitment probable
cause hearing, trial and all subsequent hearings and reviews. (Welf. & Inst. Code, §§
6601, subd. (i), 6602, 6603, 6605, subds. (b) through (d), and 6608, subds. (a) through
(d.)

e Provide the indigent inmate with necessary experts and investigation to prepare the defense
for trial and subsequent hearings. (Welf. & Inst. Code, §§ 6603 and 6605, subd. (d).)

e Transport and house the inmate during the civil commitment proceedings. (Welf. & Inst.
Code, § 6602.)

The Commission recognized that the activities listed above are performed by counties who
carry out a basic governmental function by providing a service to the public. Such activities
are not imposed on state residents generally. Therefore, the first requirement necessary to
determine whether the Legislature has imposed a reimbursable state mandated program is
satisfied.

Moreover, the Commission found that the provisions of the test claim legidation impose new
requirements, not previously imposed, upon the counties to implement civil commitment
procedures for sexualy violent predators following the completion of a crimina sentence.
Although the MDSO program imposed similar activities upon counties, that program was
repedled before the sexually violent predator legidation was enacted. Additionaly, the
procedure is civil, rather than criminal. Therefore, the test claim legidlation imposes duties on
counties that are not within their preexisting duty to prosecute crime relating to sexualy violent
predators .’

Accordingly, the Commission found that the test claim legidation congtitutes a new program by
satisfying two of the requirements necessary to determine whether legislation imposes a
reimbursable state mandated program.

However, the Commission continued its analysis to deterrnine whether the sexually violent
predator legislation is state mandated, or merely implements a federal law. Since the finding

6 Section 6601, subdivision (i), provides that “if the county’s designated counsel concurs with the recommendation,
a petition for commitment shall be filed in the superior court. ..”, Despite the use of the word “if”” in the statute,
the Comrnission found that the designated county attorney does not have discretion to file a petition for civil
commitment. Rather, the county’s attorney simply determines if he or she agrees with the state’'s recommendation
based on the file and records of the inmate. If there is agreement, the county has no choice but to proceed with the
filing of the petition. Accordingly, the Commission found this requirement mandatory.

T The Commission noted that the sexually violent predator legidation is not subject to the “crimes and infractions’
exception to reimbursement under Government Code section 17556, subdivision (g). The US. Supreme Court
held that similar sexualy violent predator legidation in Kansas did not establish “criminal” proceedings and the
involuntary confinement under the legidation was not punitive. (Hendricks v. Kansas (1997) 117 S .Ct. 2072)
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that the inrnate is a sexually violent predator results in commitment of the person to the custody
of the Department of Mental Health and confinement in a locked facility, the 6th Amendment
(right to counsdl) and 14th Amendment (due process clause) of the U.S. Condtitution are
implicated.

Issue 2: Is the sexually violent predator legidation state mandated?

The U.S. Supreme Court has repeatedly recognized that civil commitment for any purpose
congtitutes a significant deprivation of liberty that requires due process protection. (Addington
v. Texas (1979) 441 U.S. 418, 425, 99 S.Ct. 1804, 1809.) Accordingly, the Commission
recognized that the test claim legidation implicates federal due process concerns requiring
consideration of due process procedures, including the right to counsel, before one is deprived
of liberty.

The Department of Finance asserted that the indigent defense provisions of the test claim
legidation merely implements federal law through the 6th and 14th Amendments to the

U.S. Congtitution and do not impose a reimbursable state mandated program. The Department
contended that athough they have found no definitive United States Supreme Court authority
regarding a right to counsel in civil commitment proceedings, California courts have
recognized that legal services for indigent persons at public expense are mandated in mental
health matters where a restraint of liberty is possible. Furthermore, where there is a right to
counsel, ancillary services, such as experts and investigative services are aso provided. The
Department stated: “It appears that the requirements of federal due process and equal
protection require that indigents subject to the sexualy violent predator proceedings be
provided counsel and ancillary services, and to that extent, these aspects of the statute are
‘required by federa law’. ” (Citing County of Los Angeles v. Commission on Sate Mandates
(1995) 32 Cal.App.4th 805, 816.)

The clamant, California Public Defenders Association, the County of Monterey, the City and
County of San Francisco, the Alameda County Public Defender’s Office and the County of San
Joaquin contended that federal law does not require the state to implement the civil

commitment of sexually violent predators and, thus, a reimbursable state mandated program
exists.

Right to Counsel, Experts and Investigative Services in Civil Commitment Proceedings

The Cornmission found no United States Supreme Court authority specificaly holding that a
defendant in a civil commitment proceeding has the right to counsel. However, the United
States Supreme Court has recently analyzed similar sexudly violent predator legislation enacted
in Kansas and recognized that an individua’s congtitutionally protected interest in avoiding
physical restraint may be overridden in the civil context provided the civil confinement takes
place pursuant to “proper procedural and evidentiary standards. ” (Hendricks v. Kansas, supra,
117 S.Ct. at 2079.)*

8 The Kansas Sexually Violent Predator Act established procedures for the civil commitment of persons who, due

to a “mental abnormality” or a “personality disorder,” are likely to engage in predatory acts of sexual violence.
Unlike the test claim legidation, the Kansas statute requires the state attorney general, rather than the local district

attorney or county counsel, to initiste commitment procedures.
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In addition, some federal courts have found that the assistance of counsel in civil proceedings
Is required to meet federal due process standards. The court in Heyford v. Parker

(20th Cir. 1968) 396 F.2d 393, held that a civil proceeding resulting in involuntary
incarceration for treatment commands observance of the constitutional safeguards of due
process, including the right to counsel. (But see Rud v. Dahl (7th Cir. 1978) 578 F.2d 674,
678, which held that the Supreme Court has never specifically found that a civil proceeding
requires the presence of the respondent as an element of due process.)

California courts have aso recognized that legal services for indigent persons at public expense
are mandated in civil proceedings relating to mental heath matters where restraint of liberty is
possible. (Phillips v. Seely (1974) 43 Cal.App.3d 104, 113; Waltz v. Zumwalt (1985) 167
Cal.App.3d 835, 838)

Finally, case law is clear that where there is a right to representation by counsel, necessary
ancillary services, such as experts and investigative services, are within the scope of that right.
(Mason v. State of Arizona (9th Cir. 1974) 504 F.2d 1345, People v. Worthy (1980) 109
Cal.App.3d 514)

Based on the foregoing authorities, the Commission found that the 6th Amendment right to
counsel and the 14th Amendment due process clause of the U.S. Condtitution require legal
counsel, experts and investigative services be provided to indigent potential sexualy violent
predators throughout the civil commitment proceedings. Nevertheless, for the reasons stated
below, the Commission determined that the test claim legidation represents a state mandated
program.

Federal Law Does Not Require the Civil Confinement of Sexually Violent Predators

The court addressed the issue of federa constitutional requirements under the 6th and 14th
Amendments in relation to a test claim filed by the County of Los Angeles on Pena Code
section 987.9 (CSM-4411) in County of Los Angeles v. Commission on Sate Mandates (1995)
32 Cd. App .4th 805. The test claim legidation in County of Los Angeles required counties to
pay for investigators and experts in preparation of the defense for indigent defendants in death
penalty cases.

The court in County of Los Angeles affirmed the Comrnission’s decision to deny the test claim.
The court held that Penal Code section 987.9 merely implemented the guarantees under the
U.S. Condgtitution. The court further held that the statute did not impose any new requirements
upon loca governmental entities. Accordingly, the court found that counties are still compelled
to provide defense services under the 6th and 14th Amendments to indigents facing the death
penaty even in the absence of state law.

However, unlike the test claim legidation in County of Los Angeles, there is no federa

statutory or regulatory scheme mandating the states to implement civil commitment proceedings
for sexudly violent offenders. Therefore, the Commission recognized that local agencies
would not be compelled to provide defense and ancillary services to indigent persons accused of
being a sexualy violent offender following completion of their prison term if the new program
had not been created by the state.
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Accordingly, the Commission found that the test claim legidation constitutes a state mandated
program.

CONCLUSION

Based on the foregoing, the Commission concluded that the test claim legidation imposes a
new program or higher level of service upon local agencies within the meaning of article XIlI
B, section 6, of the Cdifornia Constitution.

The Cornmission approved the test clam for reimbursement of the following activities:

e Designation by the County Board of Supervisors of the appropriate Digtrict Attorney
or County Counsel who will be responsible for the sexualy violent predator civil
commitment proceedings. (Welf. & Inst. Code, § 6601, subd. (i).)

o Initid review of reports and records by the county’s designated counsel to deterrnine
if the county concurs with the state’s recommendation. (Welf. & Inst. Code, §
6601, subd. (i).)

e Preparation and filing of the petition for commitment by the county’s designated
counsel. (Welf. & Inst. Code, § 6601, subd. (j).)

e Preparation and attendance by the county’s designated counsel and indigent defense
counsel a the probable cause hearing. (Welf. & Inst. Code, § 6602.)

e Preparation and attendance by the county’s designated counsel and indigent defense
counsel at trid. (Welf. & Inst. Code, § § 6603 and 6604 .)

e Preparation and attendance by the county’s designated counsdl and indigent defense
counsel at subsequent hearings regarding the condition of the sexudly violent
predator. (Welf. & Inst. Code, §§ 6605, subds. (b) through (d), and 6608, subds.
(a) through (d).)

e Retention of necessary experts, investigators, and professionas for preparation for
triad and subsequent hearings regarding the condition of the sexualy violent
predator. (Welf. & Inst. Code, § § 6603 and 6605, subd. (d).)

e Transportation and housing for each potential sexualy violent predator at a secured
facility while the individual awaits trid on the issue of whether he or she is a
sexualy violent predator. (Welf. & Inst. Code, § 6602)

The Commission denied the remaining provisions of the test clam legidation because they do
not impose reimbursable state mandated activities upon local agencies.
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Exhibit B

BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

IN RE TEST CLAIM ON: NO. CSM-4509

Wedfare Ingtitutions Code Sections 6250 and [ Violont
6600 through 6608; as added and amended Sexually Violent Tredators

by Chapter 762, Statutes of 1995; ADOPTION OF PARAMETERS AND

Chapter 763, Statutes of 1995; Chapter 4, GUIDELINES PURSUANT TO

Statutes of 1996, GOVERNMENT CODE SECTION 17557
AND TITLE 2, CALIFORNIA CODE OF

And filed on May 30, 1996; REGULATIONS, SECTIONS 1183.12.

_ (Adopted on September 24, 1998)
By County of Los Angeles, Clamant.

ADOPTED PARAMETERS & GUIDELINES

The attached Parameters & Guiddines of the Commisson on State Mandates is hereby adopted
in the above-entitled matter.

This Decison shdl become effective on September 2.5, 1998.

%WW@/

Paula Higashi, Executlv irector
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Adopted: September 24, 1998
File Number: CSM .. 4509
F:\mandates\4509\p&g0924

Parameters and Guidelines

Welfare and Ingtitutions Code Sections 6250 and 6600 through 6608
Chapter 762, Statutes of 1995
Chapter 763, Statutes of 1995
Chapter 4, Statutes of 1996

Sexually Violent Predators

. Summary and Source of the Mandate

Chapters 762 and 763, Statutes of 1995, and Chapter 4, Statutes of 1996, established new civil
commitment procedures for the continued detention and treatment of sexually violent offenders
following their completion of a prison term for certain sex-related offenses. Before detention
and treatment are imposed, the county attorney is required to file a petition for civil
commitment. A tria is then conducted to determine if the inmate is a sexualy violent predator
beyond a reasonable doubt. If the inmate accused of being a sexualy violent predator is
indigent, the test claim legidation requires counties to provide the indigent with the assistance
of counsel and experts necessary to prepare the defense,

On June 25, 1998, the Commission adopted a Statement of Decision which approved
reimbursement for the following services.

o Designation by the County Board of Supervisors of the appropriate District Attorney
or County Counsel who will be responsible for the sexualy violent predator civil
commitment proceedings. (Welf. & Inst. Code, § 6601, subd. (i).)

o Initid review of reports and records by the county’s designated counsel to determine
if the county concurs with the state's recommendation. (Welf. & Inst. Code, §
6601, subd. (i).)

» Preparation and filing of the petition for commitment by the county’s designated
counsel. (Welf. & Inst. Code, § 6601, subd. (j).)

o Preparation and attendance by the county’s designated counsel and indigent defense
counsel at the probable cause hearing. (Welf. & Inst. Code, § 6602.)

« Preparation and attendance by the county’s designated counsel and indigent defense
counsel at trial. (Welf. & Inst. Code, §§ 6603 and 6604.)

« Preparation and attendance by the county’s designated counsel and indigent defense
counsel a subsequent hearings regarding the condition of the sexualy violent
predator. (Welf. & Inst. Code, §§ 6605, subds. (b) through (d), and 6608, subds.

(@ through (d).)
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» Retention of necessary experts, investigators, and professionas for preparation for
trid and subsequent hearings regarding the condition of the sexualy violent
predator. (Welf. & Inst. Code, §§ 6603 and 6605, subd. (d).)

. Transportation and housing for each potential sexually violent predator a a secured
facility while the individua awaits trial on the issue of whether he or she is a
sexually violent predator. (Welf. & Inst. Code, § 6602.)

Chapters 762 and 763, Statutes of 1995, were enacted on October 11, 1995, and became
operative on January 1, 1996. Chapter 4, Statutes of 1996, relating to the transportation and
housing of potential sexually violent predators at a secured facility, was enacted as an urgency
measure and became operative on January 25, 1996.

. Eligible Claimants
Counties or cities and counties.

1. Period of Rembursement

Section 17557 of the Government Code states that a test claim must be submitted on or before
December 31 following a given fiscal year to establish digibility for reimbursement for that
fiscal year. The test claim for this mandate was filed by the County of Los Angeles on May
30, 1996. Therefore, costs incurred for Chapter 762, Statutes of 1995 and Chapter 763,
Statutes of 1995, are eligible for reimbursement on or after January 1, 1996. Costs incurred
for Chapter 4, Statutes of 1996, regarding transport and secured custody of defendants, are
eligible for reimbursement on or after January 25, 1996.

Actual costs for one fiscal year shall be included in each clam. Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to section 17561,
subdivision (d)(l) of the Government Code, al claims for reimbursement of costs shal be
submitted within 120 days of notification by the State Controller of the enactment of the claims
bill.

If total costs for a given year do not exceed $200, no reimbursement shall be alowed, except as
otherwise alowed by Government Code section 17564.
V. Reimbursable Activities

For each eigible clamant, al direct and indirect costs of labor, supplies and services, for the
following activities only are eligible for reimbursement:

A. Designation by the County Board of Supervisors of the appropriate District Attorney or
County Counsel who will be responsible for the sexualy violent predator civil commitment
proceedings,

1. Development of internal policies and procedures (one-time activity).

2. One-time training for each employee who normally works on the sexualy violent
predator program on the county’s internal policies and procedures.

B. The following reimbursable activities must be specifically identified to a defendant:
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1. Initid review of reports and records by the county’s designated counsel to determine if
the county concurs with the state's recommendation. Such activity includes the following:

a  Secretarid and paralega services to assist the county’s designated counsel; and
b. Copying and making long distance telephone cals

. Investigator services that are necessary to determine the sufficiency of the factua
evidence supporting a petition.

2. Preparation and filing of the petition for commitment by the county’s designated
counsel. Such activities include secretarid and paralegal services to assist the county’s
designated counsdl in the preparation and filing of the petition for commitment.

3. Preparation and attendance by the county’s designated counsel and indigent defense
counsel a the probable cause hearing. Preparation for the probable cause hearing
includes the following:

a. Secretarial, paralegal and investigator services,
b. Copying and making long distance telephone cdls, and
c. Trave.

4. Preparation and atendance by the county’s designated counsel and indigent defense
counsel at pre-trial and trial hearings. Preparation for the pre-tria and trial hearings
include the following:

a. Secretarial, paralegal and investigator services,
b. Copying and making long distance telephone calls, and
c. Travel.

5. Preparation and attendance by the county’s designated counsel and indigent defense
counsel at subsequent hearings regarding the condition of the sexualy violent predator.
Preparation for the subsequent hearings includes the following:

a. Secretarial, paralegal and investigator services,
b. Copying and making long distance telephone calls, and
c. Travel.

6. Retention of court-approved experts, investigators, and professionals for the indigent
defendant in preparation for trid and subsequent hearings regarding the condition of the
sexually violent predator. Such activity includes the following:

a. Copying and long distance telephone cals made by the court-approved expert,
investigator and/or professiona; and

b. Travd.

7. Transportation and housing costs for each potential sexualy violent predator at a
secured facility while the individual awaits trial on the issue of whether he or she is a
sexualy violent predator. Counties shall be entitled to reimbursement for such
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transportation and housing costs, regardless of whether the secured facility is a state
facility or county facility, except in those circumstances when the State has directly

borne the costs of housing and transportation, in which case no reimbursement of such
costs shall be permitted.

V. Claim Preparation and Submission

Claims for reimbursement must be timely filed and identify each cost element for which
reimbursement is claimed under this mandate. Claimed costs must be identified to each
reimbursable activity identified in Section IV of this document.

SUPPORTING DOCUMENTATION
Claimed costs shall be supported by the following cost element information:

A. Direct Costs

Direct Costs are defined as costs that can be traced to specific goods, services, units, programs,
activities or functions,

Claimed costs shall be supported by the following cost element information:
1. Salaries and Benefits

Identify the employee(s), and/or show the classification of the employeg(s) involved.
Describe the reimbursable activities performed and specify the actua time devoted to each
reimbursable activity by each employee, productive hourly rate and related fringe benefits.

Reimbursement for persona services include compensation paid for sdaries, wages and
employee fringe benefits. Employee fringe benefits include regular compensation paid to an
employee during periods of authorized absences (e.g., annual leave, sick leave) and the
employer’s contribution of social security, pension plans, insurance and worker's
compensation insurance. Fringe benefits are eligible for reimbursement when distributed
equitably to dl job activities which the employee performs.

2. Materials and Supplies

Only expenditures that can be identified as a direct cost of this mandate may be claimed.
List the cost of the materials and supplies consumed specifically for the purposes of this
mandate. Purchases shall be claimed at the actual price after deducting cash discounts,
rebates and alowances received by the claimant. Supplies that are withdrawn from
inventory shall be charged based on a recognized method of costing, consistently applied.

3. Contract Services

Provide the name(s) of the contractor(s) who performed the services, including any fixed
contracts for services. Describe the reimbursable activity(ies) performed by each named

contractor and give the number of actua hours spent on the activities, if applicable. Show
the inclusive dates when services were performed and itemize all costs for those services.

Attach consultant invoices to the claim.
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4, Trave

Travel expenses for mileage, per diem, lodging, and other employee entitlements are
eligible for reimbursement in accordance with the rules of the local jurisdiction. Provide
the name(s) of the traveler(s), purpose of travel, inclusive dates and times of travel,
destination points, and travel costs.

5. Training

The cost of training an employee to perform the mandated activities is eligible for
reimbursement. Identify the employee(s) by name and job classification. Provide the title
and subject of the training session, the date(s) attended, and the location. Reimbursable
costs may include salaries and benefits, transportation, lodging, per diem, and registration
fees.

6. Fixed Assets

List the costs of the fixed assets that have been acquired specificaly for the purpose of this
mandate. If the fixed asset is utilized in some way not directly related to the mandated
program, only the pro-rata portion of the asset which is used for the purposes of the
mandated program is reimbursable.

B. Indirect Costs

Indirect costs are defined as costs which are incurred for a common or joint purpose, benefiting
more than one program and are not directly assignable to a particular department or program
without efforts disproportionate to the result achieved. Indirect costs may include both

(1) overhead costs of the unit performing the mandate; and (2) the costs of central government
services distributed to other departments based on a systematic and rational basis through a cost
adlocation plan.

Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided
in the OMB A-87. Claimants have the option of using 10% of direct labor, excluding fringe
benefits, or preparing an Indirect Cost Rate Proposal (ICRP) for the department if the indirect
cost rate claimed exceeds 10%. If more than one department is claiming indirect costs for the
mandated program, each department must have its own ICRP prepared in accordance with
OMB A-87. An ICRP must be submitted with the claim when the indirect cost rate exceeds
10%.

VI. Supporting Data

For audit purposes, dl costs claimed shall be traceable to source documents (e.g., employee
time records, invoices, receipts, purchase orders, contracts, worksheets, calendars,
declarations, etc.) that show evidence of the validity of such costs and their relationship to the
state mandated program. All documentation in support of the claimed costs shal be made
avallable to the State Controller's Office, as may be requested, and all reimbursement claims
are subject to audit during the period specified in Government Code section 17558.5,
subdivision ().
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VIl. Data for Development of a Statewide Cost Estimate

The State Controller’s Office is directed to include in the claiming instructions a request that
clamants send an additional copy of the test claim specific form for the initia years
reimbursement claim by mail or facsmile to the Commission on State Mandates, 1300 | Street,
Suite 950, Sacramento, California 95814, Facsimile number: (916) 445-0278. Although
providing this information to the Commisson on State Mandates is not a condition of
reimbursement, claimants are encouraged to provide this information to enable the Commission
to develop a statewide cost estimate which will be the basis for the Legisature's appropriation
for this program.

VIIl. Offsetting Savings and Other Reimbur sement

Any offsetting savings the claimant experiences as a direct result of the subject mandate shal be
deducted from the costs claimed. In addition, reimbursement for this mandate received from

any source, including but not limited to, service fees collected, federal funds and other state
funds shall be identified and deducted from this claim.

IX. State Controller’s Office Required Certification

An authorized representative of the claimant shall be required to provide a certification of the
clam, as specified in the State Controller's claiming instructions, for those costs mandated by
the State contained herein.
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Ma”mg List 24-Sep-98

CSM/SB# and Claim Title CSM-4509 Test Claim of County of Los Angeles
Government Code Sec. Welfare & Ingtitutions Code sections 6250 and 6600 et seq.
Originated: 07-Jun-96
Chapters 762195, 763/95, and 4/96

Issue Sexually Violent Predators (SVP)

Mr. James Apps (A-15),
Department of Finance

915 L Street  8th Floor, Rm 8020 Tel: (916)445-8913
SACRAMENTO CA 95814 FAX: (916)327-0225
Ms. Marsha Bedwell (D-8), Deputy Attorney General

Department of Justice

13001 Street  P.O. Box 944255 Tel:  (916)445-9555
SACRAMENTO CA 94244-2550 FAX: (916)323-2137
Mr. Norman Black (A-3D),

Department of Menta Health

Office of Legd Services

1600 9th Street Room 153 Tel: (916) 654-2319
SACRAMENTO CA95814 FAX: (916) 653-7212

Mr. George Bukowski,
Dept. of Mental Health

1600 Sth Street Tel: (916} 654-5691
SACRAMENTO CA 95814 FAX: (916)327-9338

Mr. Allan Burdick,

DMG-MAXIMUS

4320 Auburn Blvd.  Suite 2000 Tel: (916) 485-8102
SACRAMENTO CA 95841 FAX: (916) 485-0111
Mr. Lewis Chartrand (E-18), Executive Office

Board of Prison Terms

428 ] Street  6th Floor Tel: (916) 445-4072
SACRAMENTO CA95814 FAX: (916) 445-5242
Mr. Donad Currier (P-3), Deputy Director/ Lega Counsel

Office of Crimina Justice Planning

1130 K Street  Suite 300 Tel: (946) 324-9140
SACRAMENTO CA 95814 FM: (916) 327-5673
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CSM/SB# and Claim Title CSM-4509 Test Claim of County of Los Angeles
Government Code Sec. Welfare & Ingtitutions Code sections 6250 and 6600 et seq.
Chapters 762/95, 76319.5, and 4/96

Issue Sexualy Violent Predators (SVP)

Originated:  07-Jun-96

Ms. Marcia C. Faulkner, Manager, Reimbursable Projects j
County of San Bernadino

Office of the Auditor/Controller

222 W. Hospitality Lane,  4th Floor Tel:  (909) 386-8850
SAN BERNARDINO CA 92415-0018 FAX: (909) 386-8830

Mr. Michael P. Judge, Assistant Sec./Treasurer
Cdlifornia Public Defenders Association

210 West Temple Street Tel:  (213)974-7060
LOS ANGELES CA 50012 FAX: (213)625-5031

Mr. Leonard Kaye, Esq.,

County of Los Angeles

Auditor - Controller’s Office

500 W. Temple Street  Room 603 Tel:  (213)974-8564
1LOS ANGELES CA 90012 FAX: (213)617-8106

Ms. Stephanie Larsen,
San Joaquin County !
County Administration Qffice

222 East Weber Ave, Room #707 Tel: (209) 468-3206
STOCKTON CA 95202 FAX: (209) 468-2875

Mr. James McWilliams,
Interested Party

Lakeside Office 1401 l.akeside Drive 4th Floor Tel:  (510)262-6600)
OAKLAND CA 6 12 FAX:  (510) 272-6610
Ms. Marianne O'Malley (B-29), Principal Fiscal &Policy Analyst

Legidative Analysts’ Office

925 L Srett  Suite 1000 Tel 1 (916) 445-6442
SACRAMENTO CA 95814 FAX: (916) 324-4281

Mr. Thomas J. Owen, Deputy City Attarney
City & County of San Francisco

Fox Plaza, 1390 Market Street  Fifth Floor Tel: (415) 554-4283
SAN FRANCISCO Ca94102-5408 FAX: (415)554-4248

Ms. Sarah Ryland, Utilization Review Specialist
Drug/Alcohol  Unit

County of Fresno 4865 No. Diana Tel:  (916) 000-0000
FRESNO CA 93726 FAX: (916)000-0000
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CSM/SB# and Claim Title CSM-4509 Test Claim of County of Los Angeles
Government Code Sec. Welfare & Ingtitutions Code sections 6250 and 6600 et seq.
Originated:  07-Jun-96
Chapters 762/93, 763/95, and 4/96
Issue Sexualy Violent Predators (SVP)

Ms. Kathy Samms,
County of Santa Cruz Sheriff Department

1100 N Street  Suite 1-E Tel: (831)454-2841
SACRAMENTO CA 95814 FAX: (831)454-2864

Mr. Will Sanders, Parole Agent
Board of Prison Terms

428 J Street  6th Floor Tel: (916)445-4072
SACRAMENTO CA 95814 FAX: (916)445-5242
Mr. Tim Silard,

San Francisco District Attorney’s Office

850 Bryant Street  Third Floor Tel: (415) 533-1866
SAN FRANCISCO CA94103 FAX: (415) 553-1737

Ms. Miruni Soosaipillai, Interested Party
San Mateo County Counsel

401 Marshall Street Tel: (650)363-1960
REDWOOD CITY CA 94063 FAX: (650)363-4034

Ms. Wendy Strimling, Deputy County Counsel
County of Monterey

pobox 1587 Tel: (9 16 0000000
SALINAS CA 93902 FAX: (9 16 0000000
Mr. Paige Vorhies (B-8),

State Controller's Office

Division of Accounting & Reporting

3301 C Street  Suite 500 Tel: (9 16) 445-8756
SACRAMENTO CA95816 FAX: (916) 323-6527
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DECLARATION OF SERVICE BY MAIL

[, the undersgned, declare as follows:

| am aresdent of the County of Sacramento and | am over the age of 18 years, and
not a party to the within action. My place of employment and business address is
1300 | Street, Suite 950, Sacramento, Cdlifornia 95814.

On September 25, 1998, | served the attached Parameters and Guidelines for “Sexudly
Violent Predators’, CSM 4509 of the Commission on State Mandates by placing a true
copy thereof in an envelope addressed to each of the persons listed on the attached
mailing list, and by sedling and depositing said envelope in the United States mail at
Sacramento, Cdifornia, with postage thereon fully prepaid.

| declare under pendty of perjury under the laws of the State of Cdifornia that the
foregoing is true and correct, and that this declaration was executed on
September 25, 1998, at Sacramento, Cdifornia

=~ r ).

CHRISTINE WEIN
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Exhibit C

Amended: October 30, 2009
Adopted: September 24, 1998

AMENDMENT TO PARAMETERS AND GUIDELINES
Welfare and Institutions Code Sections 6250 and 6600 through 6608

Statutes 1995, Chapter 762
Statutes 1995, Chapter 763
Statutes 1996, Chapter 4

Sexually Violent Predators
05-PGA-43 (CSM-4509)

This amendment is effective beginning with claims filed for the
July 1, 2005 through June 30, 2006 period of reimbursement.

l. Summary and Source of the Mandate

Chapters 762 and 763, Statutes of 1995, and Chapter 4, Statutes of 1996, established new civil
commitment procedures for the continued detention and treatment of sexually violent offenders
following their completion of a prison term for certain sex-related offenses. Before detention and
treatment are imposed, the county attorney is required to file a petition for civil commitment. A
trial is then conducted to determine if the inmate is a sexually violent predator beyond a
reasonable doubt. If the inmate accused of being a sexually violent predator is indigent, the test
claim legislation requires counties to provide the indigent with the assistance of counsel and
experts necessary to prepare the defense.

On June 25, 1998, the Commission adopted a Statement of Decision which approved
reimbursement for the following services:

e Designation by the County Board of Supervisors of the appropriate District Attorney
or County Counsel who will be responsible for the sexually violent predator civil
commitment proceedings. (Welf. & Inst. Code, § 6601, subd. (i).)

e Initial review of reports and records by the county’s designated counsel to determine
if the county concurs with the state’s recommendation. (Welf. & Inst. Code, § 6601,
subd. (i).)

e Preparation and filing of the petition for commitment by the county’s designated
counsel. (Welf. & Inst. Code, 8 6601, subd. (j).)

e Preparation and attendance by the county’s designated counsel and indigent defense
counsel at the probable cause hearing. (Welf. & Inst. Code, § 6602.)

e Preparation and attendance by the county’s designated counsel and indigent defense
counsel at trial. (Welf. & Inst. Code, 8§ 6603 and 6604.)

e Preparation and attendance by the county’s designated counsel and indigent defense
counsel at subsequent hearings regarding the condition of the sexually violent
predator. (Welf. & Inst. Code, 8§ 6605, subds. (b) through (d), and 6608, subds. (a)
through (d).)

1

Sexual Violent Predators
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e Retention of necessary experts, investigators, and professionals for preparation for
trial and subsequent hearings regarding the condition of the sexually violent predator.
(Welf. & Inst. Code, 88 6603 and 6605, subd. (d).)

e Transportation and housing for each potential sexually violent predator at a secured
facility while the individual awaits trial on the issue of whether he or she is a sexually
violent predator. (Welf. & Inst. Code, § 6602.)

Chapters 762 and 763, Statutes of 1995, were enacted on October 11, 1995, and became operative
on January 1, 1996. Chapter 4, Statutes of 1996, relating to the transportation and housing of
potential sexually violent predators at a secured facility, was enacted as an urgency measure and
became operative on January 25, 1996.

1. Eligible Claimants
Counties or cities and counties.
1. Period of Reimbursement

This amendment is effective beginning with claims filed for the July 1, 2005 through
June 30, 2006 period of reimbursement.

Section 17557 of the Government Code states that a test claim must be submitted on or before
December 31 following a given fiscal year to establish eligibility for reimbursement for that fiscal
year. The test claim for this mandate was filed by the County of Los Angeles on May 30, 1996.
Therefore, costs incurred for Chapter 762, Statutes of 1995 and Chapter 763, Statutes of 1995, are
eligible for reimbursement on or after January 1, 1996. Costs incurred for Chapter 4, Statutes of
1996, regarding transport and secured custody of defendants, are eligible for reimbursement on or
after January 25, 1996.

Actual costs for one fiscal year shall be included in each claim. Estimated costs for the
subsequent year may be included on the same claim, if applicable. Pursuant to section 17561,
subdivision (d)(1) of the Government Code, all claims for reimbursement of costs shall be
submitted within 120 days of notification by the State Controller of the enactment of the claims
bill.

If total costs for a given year do not exceed $200, no reimbursement shall be allowed, except as
otherwise allowed by Government Code section 17564.

1VV. Reimbursable Activities

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in question. Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, training packets, and
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declarations. Declarations must include a certification or declaration stating, “I certify under
penalty of perjury under the laws of the State of California that the foregoing is true and correct
based upon personal knowledge.” Evidence corroborating the source documents may include data
relevant to the reimbursable activities otherwise in compliance with local, state, and federal
government requirements. However, corroborating documents cannot be substituted for source
documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an activity that the claimant is
required to incur as a result of the mandate.

For each eligible claimant, all direct and indirect costs of labor, supplies and services, for the
following activities only are eligible for reimbursement:

A. Designation by the County Board of Supervisors of the appropriate District Attorney or
County Counsel who will be responsible for the sexually violent predator civil commitment
proceedings.

1. Development of internal policies and procedures (one-time activity).

2. One-time training for each employee who normally works on the sexually violent predator
program on the county’s internal policies and procedures.

B. The following reimbursable activities must be specifically identified to a defendant:

1. Initial review of reports and records by the county’s designated counsel to determine if the
county concurs with the state’s recommendation. Such activity includes the following:

a. Secretarial and paralegal services to assist the county’s designated counsel; and
b. Copying and making long distance telephone calls.

c. Investigator services that are necessary to determine the sufficiency of the factual
evidence supporting a petition.

2. Preparation and filing of the petition for commitment by the county’s designated counsel.
Such activities include secretarial and paralegal services to assist the county’s designated
counsel in the preparation and filing of the petition for commitment.

3. Preparation and attendance by the county’s designated counsel and indigent defense
counsel at the probable cause hearing. Preparation for the probable cause hearing
includes the following:

a. Secretarial, paralegal and investigator services;
b. Copying and making long distance telephone calls; and
c. Travel.

4. Preparation and attendance by the county’s designated counsel and indigent defense
counsel at pre-trial and trial hearings. Preparation for the pre-trial and trial hearings
include the following:

Sexual Violent Predators
Amendment to Parameters and Guidelines
05-PGA-43 (CSM-4509)
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a. Secretarial, paralegal and investigator services;
b. Copying and making long distance telephone calls; and
c. Travel.

5. Preparation and attendance by the county’s designated counsel and indigent defense
counsel at subsequent hearings regarding the condition of the sexually violent predator.
Preparation for the subsequent hearings includes the following:

a. Secretarial, paralegal and investigator services;
b. Copying and making long distance telephone calls; and
c. Travel.

6. Retention of court-approved experts, investigators, and professionals for the indigent
defendant in preparation for trial and subsequent hearings regarding the condition of the
sexually violent predator. Such activity includes the following:

a. Copying and long distance telephone calls made by the court-approved expert,
investigator and/or professional; and

b. Travel.

7. Transportation and housing costs for each potential sexually violent predator at a secured
facility while the individual awaits trial on the issue of whether he or she is a sexually
violent predator. Counties shall be entitled to reimbursement for such transportation and
housing costs, regardless of whether the secured facility is a state facility or county
facility, except in those circumstances when the State has directly borne the costs of
housing and transportation, in which case no reimbursement of such costs shall be
permitted.

V. Claim Preparation and Submission

Claims for reimbursement must be timely filed and identify each cost element for which
reimbursement is claimed under this mandate. Claimed costs must be identified to each
reimbursable activity identified in Section IV of this document.

SUPPORTING DOCUMENTATION
Claimed costs shall be supported by the following cost element information:
A. Direct Costs

Direct Costs are defined as costs that can be traced to specific goods, services, units, programs,
activities or functions.

Claimed costs shall be supported by the following cost element information:
1. Salaries and Benefits

Identify the employee(s), and/or show the classification of the employee(s) involved.
Describe the reimbursable activities performed and specify the actual time devoted to each
reimbursable activity by each employee, productive hourly rate and related fringe benefits.

4
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B.

Reimbursement for personal services include compensation paid for salaries, wages and
employee fringe benefits. Employee fringe benefits include regular compensation paid to an
employee during periods of authorized absences (e.g., annual leave, sick leave) and the
employer’s contribution of social security, pension plans, insurance and worker’s
compensation insurance. Fringe benefits are eligible for reimbursement when distributed
equitably to all job activities which the employee performs.

Materials and Supplies

Only expenditures that can be identified as a direct cost of this mandate may be claimed. List
the cost of the materials and supplies consumed specifically for the purposes of this mandate.
Purchases shall be claimed at the actual price after deducting cash discounts, rebates and
allowances received by the claimant. Supplies that are withdrawn from inventory shall be
charged based on a recognized method of costing, consistently applied.

Contract Services

Provide the name(s) of the contractor(s) who performed the services, including any fixed
contracts for services. Describe the reimbursable activity(ies) performed by each named
contractor and give the number of actual hours spent on the activities, if applicable. Show the
inclusive dates when services were performed and itemize all costs for those services. Attach
consultant invoices to the claim.

Travel

Travel expenses for mileage, per diem, lodging, and other employee entitlements are eligible
for reimbursement in accordance with the rules of the local jurisdiction. Provide the name(s)
of the traveler(s), purpose of travel, inclusive dates and times of travel, destination points, and
travel costs.

Training

The cost of training an employee to perform the mandated activities is eligible for
reimbursement. Identify the employee(s) by name and job classification. Provide the title
and subject of the training session, the date(s) attended, and the location. Reimbursable costs
may include salaries and benefits, transportation, lodging, per diem, and registration fees.

Fixed Assets

List the costs of the fixed assets that have been acquired specifically for the purpose of this
mandate. If the fixed asset is utilized in some way not directly related to the mandated
program, only the pro-rata portion of the asset which is used for the purposes of the mandated
program is reimbursable.

Indirect Costs

Indirect costs are defined as costs which are incurred for a common or joint purpose, benefiting
more than one program and are not directly assignable to a particular department or program
without efforts disproportionate to the result achieved. Indirect costs may include both

(1) overhead costs of the unit performing the mandate; and (2) the costs of central government
services distributed to other departments based on a systematic and rational basis through a cost
allocation plan.

Sexual Violent Predators
Amendment to Parameters and Guidelines
05-PGA-43 (CSM-4509)

31



Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in
the OMB A-87. Claimants have the option of using 10% of direct labor, excluding fringe
benefits, or preparing an Indirect Cost Rate Proposal (ICRP) for the department if the indirect
cost rate claimed exceeds 10%. If more than one department is claiming indirect costs for the
mandated program, each department must have its own ICRP prepared in accordance with OMB
A-87. An ICRP must be submitted with the claim when the indirect cost rate exceeds 10%.

VI. Record Retention

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chapter” is subject to the initiation
of an audit by the Controller no later than three years after the date that the actual reimbursement
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of initial payment
of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced. All documents used to support the reimbursable activities, as described
in Section IV, must be retained during the period subject to audit. If the Controller has initiated an
audit during the period subject to audit, the retention period is extended until the ultimate
resolution of any audit findings.

VII. Data for Development of a Statewide Cost Estimate

The State Controller’s Office is directed to include in the claiming instructions a request that
claimants send an additional copy of the test claim specific form for the initial years’
reimbursement claim by mail or facsimile to the Commission on State Mandates, 1300 | Street,
Suite 950, Sacramento, California 95814, Facsimile number: (916) 445-0278. Although
providing this information to the Commission on State Mandates is not a condition of
reimbursement, claimants are encouraged to provide this information to enable the Commission
to develop a statewide cost estimate which will be the basis for the Legislature’s appropriation for
this program.

VIIIl. Offsetting Savings and Other Reimbursement

Any offsetting savings the claimant experiences as a direct result of the subject mandate shall be
deducted from the costs claimed. In addition, reimbursement for this mandate received from any
source, including but not limited to, service fees collected, federal funds and other state funds
shall be identified and deducted from this claim.

IX.  State Controller’s Office Required Certification

An authorized representative of the claimant shall be required to provide a certification of the
claim, as specified in the State Controller’s claiming instructions, for those costs mandated by the
State contained herein.

! This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.

6
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Exhibit D, ary 15, 2013

Commission on
State Mandates

EpoMunt G BROWN JR. » GOVERNOR
915 L. STREET #f SACRAMENTO CA B 958B14-3708 B www.DOF.CA.GOV

January 15, 2013

Ms. Heather Halsey

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Dear Ms. Halsey:

Please find attached the Department of Finance’s “Request to Adopt a New Test Claim
Decision” on the Sexually Violent Predators mandate. As this request is linked to anticipated
General Fund savings, we respectfully request the Commission on State Mandates expedite the
review and hearing process of this reguest.

Slncg&yj
5

;;;;
,%WM / wf ??f

Tom Dyer
Assistant Program Budget Manager

Enclosure
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State of California

COMMISSION ON STATE MANDATES
FORM TO REQUEST TO ADOPT A NEW TEST CLAINM DECISION
{Adopted November 9, 2010)

GENERAL INSTRUCTIONS

O Type All Responses

O Complete sections 1 through 8, as indicated. Failure to complete any of these sections will
result in this request to adopt a new test claim decision heing returned as incomplete.

O Please submit by either of the following methods:

1. By hard copy. The requester shall file, consistent with the Commission’s regulations (CCR,
tit. 2, § 1181.2), one original signed hard copy, and seven (7) copies, which shall include a
table of contents, be unbound, double-sided, and shall not include tabs to:

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 85814

2. Ediling. The requester shall electronically file the request and any accompanying
documents in pdf format to the e-filing system on the Commission’s website, consistent with
the Commission's regulations {CCR, tit.2, §1181.2). The requester is responsible for
maintaining the paper request with original signature(s) for the duration of the
redetermination process, including any period of appeal. No additional copies are required
when e-filing the request.

Within ten (10} days of receipt of a request to adopt a new test claim decision, Commission
staff will notify the requester if the request is complete or incomplete. Regquests to adopt a new
test claim decision will be considered incomplete if any of the required sections are not included
or are iflegible. If a completed request is not received within thirty (30) calendar days from the
date the incomplete request was refumed, the executive director may disallow the original
request filing date. A new request may be accepted on the same subsequent change in law
alleged to modify the state’s liability pursuant to article Xill B, section 6, subdivision (a) of the
California Constitution.

You may download this form from our website at csm.ca.gov.
If you have questions, please contact us:

Website: WWW.CSm.ca.gov
Telephone: (916} 323-3562

Fax: (916} 445-0278
E-Mail: csminfo@csm.ca.gov
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Sexually Violent Predators (CSM - £509)

Name of Local Agency, Schogl District, Statewide Assocation
of Local Agencies or School Districts, or State Agency
California Department of Finance

Reguester Contact
Randall Ward

Title

Principal Program Budget Analyst
Qrganization

Department of Finance
Street Address
915 L Street, Room 1190

City, State, Zip Code
Sacramento, CA 95814

Telephone Number

(916) 445-3274

Fax Number

{916} 449-5252 E-Mail Address: randy.ward@dof.ca.gov
E-Mail Address

If requester designates another person tc act as its sole
representative for this request, all correspeondence and
communications regarding this request shall be forwarded to
this representative. Any change in representation must be
authorized by the requester in writing, and sent to the
Commissicn on State Mandates. Please complete information
below if desginating a representative.

Representative Name

Title

Organization

Street Address

City, State, Zip Code

Telephong Number

Fax Number

E-Mail Address
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For CSM Use Only

Filing Date:
Received
January 15, 2013
Commission on
State Mandates

NTCD#

12-4509-MR-01

Please identify the name(s) of the programs, test
claim number(s), and the date of adoption of the
Statement of Decision, for which you are requesting a
new test claim decision, and the subsequent change
in law that allegedly changes the state’s liability.

On June 25, 1998, the Commission on State Mandates

adopted the Statement of Decision for the Sexually

Violent Predators mandate (CSM - 4509) and approved

reimbursement for specified activities mandated under

Welfare and Institutions Code sections 6601-6608. Cn

September 24, 1998, the Commission on State Mandates

adopted Parameters and Guidelines that were

subsequently amended on October 30, 2009. These

Parameters and Guidelines provide reimbursable activity

detail.

On November 7, 2006, California vaters approved

Proposition 83, also known as Jessica's Law, which

substantively amended and reenacted various sections

of the Welfare and Institutions Code that had served as a

basis for the Commission’s Statement of Decision.

Based on the passage of Proposition 83, the state's

obligation to provide reimbursement for this mandate

has ceased pursuant to Government Code sections

17570 and 17556, subdivision {f).

Sections 5, 6 and 7 are attached as follows:

5. Detailed Analysis: Pages | to 5

6. Declarations: Pages 6 to 7

7. Documentation:  Pages A to €



Sections 5, 6, and 7 should be answered on separate sheets of plain 8-1/2 x 11 paper. Each sheet should include
the name of the request, requestor, section number (i.e., 5, 6, or 7), and a heading at the top of each page.

Under the heading “5. Detailed Analysis,” please provide a

detailed analysis of how and why the state’s liability for
mandate reimbursement has been modified pursuant to
article Xlll B, secticn 8, subdivision (a) of the California
Constitution based on a “subsequent change in law” as

defined in Government Code section 17570. This analysis
shall be more than a written narrative or simple statement of
the facts at law. It requires the application of the law (Gov.

Code, § 17570 {a) and {b)) to the facts (i.e., the alleged
subsequent change in law) discussing, for each activity

addressed in the prior test claim decision, how and why the
state's liability for that activity has heen modified. Specific
references shall be made to chapters, articles, sections, or
page numbers that are alleged to impose ar not impose a

reimbursable state-mandated program.
Also include all of the following elements.

The actual or estimated amount of the annual statewide

changes in the state’s liability for mandate reimbursement

pursuant to Article X!l B, section 6 (subdivision (a)) on a
subsequent change in the law.

A. ldentification of all of the following if relevant:
1. Dedicated state funds appropriated for the
program.
2. Dedicated federal funds appropriated for the
program.
3. Fee authority to offset the costs of the
program.
Federal law.
Court decisions.
. State or local ballot measures and
corresponding date of election.

SRS N

Under the heading “6. Declarations,” support the detailed
analysis with declarations that:

A

Declare actual or estimated annual statewide costs
that will or will not be incurred to implement the
alleged mandate,

identify all local, state, or federal funds and fee
authority that may or may not be used to offset the
increased cosis that will or will not be incurred by the
claimants to implement the alleged mandate or result
in a finding of no costs mandated by the state,
pursuant to Government Code section 17556,

Describe new activities performed to implement
specified provisions of the statute or executive order
alleged to impose a reimbursable state-mandated
prograrm.

Make specific references to chapters, articles,
sections, or page numbers alleged to impose or not
impose a reimbursable state-mandated program.

Are signed under penalty of perjury, based on the
declarant's personal khowledge, information, or belief,
by persons who are authorized and competent to do
SO.

Under heading "7. Documentation,” support the detailed
analysis with copies of all of the following:

36

A

Statutes, and administrative or court decisions cited in
the detailed analysis.

Statements of Decision and pubiished court decisions
from a state mandate determination by the Board of
Contral or the Commission are exempt from this
requirement. When an omnibus bill is pled or cited,
the requester shall file only the relevant pages of the
statuie, including the Legislative Counsel's Digest and
the specific statutory changes at issue.



Read, sign, and date this section and insert at the end of the request for a new test claim decision.*

This request for a new test claim decision is true and complete to the best of my personal knowledge, information,
or belief.

Randall Ward Principal Program Budget Analyst
Print %pe Name of Authorized Official Print or Type Title
/ /;f
j £ f’! ’; / JS 7 &5
Signature of Authorized Official Date

*If declarant for this certification is different from the contact identified in section 2 of the form, please provide the
declarant's address, telephone number, fax number and e-mail address.



Request to Adopt a New Test Claim Decision
Department of Finance
Sexually Violent Predators (CSM - 4509)
Section 5: Detailed Analysis

On June 25, 1998, the Commission on State Mandates (Commission) adopted the Statement of
Decision for the Sexually Viclent Predators (SVP) mandate (CSM-4509) and approved
reimbursement for the following activities:

Activity 1 - Designation by the County Board of Supervisors of the appropriate District
Attorney or County Counsel who will be responsible for the sexually violent predator civil
commitment proceedings. (Welf. & Inst. Code, § 6601, subd. (i}).

Activity 2 - Initial review of reports and records by the county’s designated counsel to
determine if the county concurs with the state’s recommendation. (Welf. & Inst. Code, §
6601, subd. (i)).

Activity 3 - Preparation and filing of the petition for commitment by the county’s

designated counsel. (Welf. & Inst. Code, § 6601, subd. {j}*). * SOD and P&Gs reference to

subdivision ()} is likely a typographical error and should be (i) because subdivision (j} lacks subject matter relevancy to this
reimbursable activity.

Activity 4 - Preparation and attendance by the county’s designated counsel and indigent
defense counsel at the probable cause hearing. (Welf. & Inst. Code, § 6602).

Activity 5 - Preparation and attendance by the county’s designated counsel and indigent
defense counsel at trial. (Welf. & Inst. Code, §§ 6603 and 6604).

Activity 6 - Preparation and attendance by the county’s designated counsel and indigent
defense counsel at subsequent hearings regarding the condition of the sexually violent
predator. (Welf. & Inst. Code, §§ 6605, subds. (b) through (d), and 6608, subds. (a)
through (d)).

Activity 7 - Retention of necessary experis, investigators, and professionals for
preparation for trial and subsequent hearings regarding the condition of the sexually
violent predator. (Welf. & Inst. Code, §§ 6603 and 6605, subd. (d)).

Activity 8 - Transportation and housing for each potential sexually violent predator at a
secured facility while the individual awaits trial on the issue of whether he or she is a
sexually violent predator. (Welf. & Inst. Code, § 6602).




Request to Adopt a New Test Claim Decision
Department of Finance
Sexually Violent Predators (CSM - 4509)
Section 5: Detailed Analysis

In 1998, the Commission on State Mandates adopted the Statement of Decision for the Sexually
Violent Predators (SVP) mandate (CSM - 4509) and approved reimbursement for specified
activities mandated under Welfare and Institutions Code sections 6601-6608.

On November 7, 2008, California voters approved Proposition 83 (Prop 83), also known as
Jessica’s Law, which substantively amended and reenacted sections of the Welfare and
Institutions Code relative to the SVP mandate. Government Code section 17570 sets forth a
process for adopting a new test claim decision based on a subsequent change in law. Section
17570 defines a subsequent change in law as a change in law that requires a finding that an
incurred cost is a cost mandated by the state (Government Code section 17514) or is not a cost
mandated by the state (Government Code section 17556).

The enactment of Prop 83 constituted a “subsequent change in law’, as defined in Government
Code section 17570, because all of the Welfare and Institutions Code sections of the SVP
mandate are either expressly included in Prop 83 or are necessary to implement Prop 83.
Pursuant to Government Code section 17556, subdivision (f), the cost incurred by a local
agency to comply with the SVP mandate is no longer a cost mandated by the state. Therefore,
the state’s obligation to reimburse affected local agencies has ceased.

The entire text of the sections amended by voters in Prop 83, including the portions not
amended, was reenacted by the voters pursuant to Article IV, section 9, of the California
Constitution. Because voters approved all of the text in Prop 83, including subdivisions not
amended, the sections that formed the SVP mandate are no longer reimbursable pursuant to
Government Code section 17556, subdivision (f). These Welfare and Institutions Code sections
of the mandate were expressly included in the ballot measure.

The remainder of the mandate’s Welfare and Institutions Code sections that were not expressly
included in the ballot measure are, nevertheless, necessary to implement the ballot measure.
These, too, are no longer reimbursable under Government Code section 17556, subdivision (f).
In summary, all activities found to be reimbursable by the Commission in the SVP mandate are
no longer reimbursable pursuant to Government Code section 17556, subdivision (f) as they are
either: (1) expressly included in Prop 83 or, (2) necessary for the implementation of Prop 83.

The following activities are expressly included in and reenacted by Prop 83 and are no
longer reimbursable:

Activity 1 - Designation by the County Board of Supervisors of the appropriate District Attorney
or County Counsel who will be responsible for the sexually violent predator civil commitment
proceedings. (Welf. & Inst. Code, § 6601, subd. (i)).
o The district attorney or county counsel is designated by the county board of

supervisors fo assume responsibility for the proceedings. Although

subdivision (i) was not amended by Prop 83, all of section 6601 was

reenacted by the voters and therefore, this is no longer a reimbursable

activity under the SVP mandate.




Request to Adopt a New Test Claim Decision
Department of Finance
Sexually Violent Predators (CSM - 4509)
Section 5: Detailed Analysis

Activity 2 - Initial review of reports and records by the county's designated counsel fo
determine if the county concurs with the state's recommendation. (Welf. & Inst. Code, § 6601,
subd. {i}}.
o The district attorney or county counsel is designated by the county board of

supervisors to assume responsibility for the initial review of reports and

records. Although subdivision (i) was not amended by Prop 83, all of section

6601 was reenacted by the voters and therefore, this is no longer a

reimbursable activity under the SVP mandate.

Activity 3 - Preparation and filing of the petition for commitment by the county's designated
counsel. (Welf. & Inst. Code, § 6601, subd. (})).
o Although neither subdivision (i) nor (j) was amended by Prop 83, all of section 6601
was reenacied by the voters and therefore, this is no longer a reimbursable activity

under the SVP mandate. **S0D and P&Gs reference to subdivision (j) is likely a typograghicai error and
should be (i) because subdivision (]} lacks subject matter reievancy to this reimbursabie activity.

Activity 6 - Preparation and attendance by the county's designated counsel and indigent
defense counsel at subsequent hearings regarding the condition of the sexually violent predaior.
(Welf. & Inst. Code, § 6605, subds. (b) through (d), and Welf. & Inst. Code, § 6608, subds. (a)
through (d)).
o Subsequent fo a persen being committed for an indeterminate term {(Welfare

and Institutions Code section 6604), Prop 83 requires hearings to determine

whether or not the person is still considered to be an SVP. Welfare and

Institutions Code section 6605, as amended and reenacted by Prop 83, in

subdivision (d) restates the rights of the committed person during subsequent

hearings to be the same constitutional protections provided to them at the

initial commitment proceeding. Additionally, Prop 83 amends provisions in

Welfare and Institutions Code section 6608 that set forth a process to allow

the committed person to pstition for conditional release or unconditional

discharge. Because the aforementioned Welfare and Institutions Code

sections were amended and reenacted by Prop 83, these activities are no

longer reimbursable under the SVP mandate.

The following activities are necessary to implement Prop 83 and are no longer
reimbursable:

Activity 4 - Preparation and attendance by the county's designated counsel and indigent
defense counsel at the probable cause hearing. (Welf. & Inst. Code, § 6602).

o Welfare and Institutions Code section 6604 has been amended by Prop 83 to
require an SVP be determined, beyond a reasonable doubt, to still be a
sexually violent predator and be committed to an indeterminate term rather
than the two-year term set forth in Welfare and Institutions Code section
6602. Because Prop 83 specifies the court or jury determination process
regarding sentencing in Welfare and institutions Code section 6604, it is clear
the requirement to hold a probable cause hearing would have been a
preceding event. In summary, the probable cause hearing held to determine if




Request to Adopt a New Test Claim Decision
Department of Finance
Sexually Viclent Predators (CSM — 4509)
Section 5: Detailed Analysis

the individual is an SVP, as provided for in Welfare and Institutions Code
section 6602, is necessary to implement Prop 83 and the subsequent hearing
provisions in Welfare and Institutions Code section 6604. Further, the
substance of section 6602 is referenced in Welfare and Institutions Code
section 6605, subdivision (d) that was reenacted by Prop 83.

Activity 5 - Preparation and attendance by the county's designated counsel and indigent
defense counsel at trial. (Welf. & Inst. Code, §§ 6603 and 6604).

o Welfare and Institutions Code section 6603 establishes the criteria to meet
obligations contained in sections 6604 and 6605, subdivision {(d). Welfare
and Institutions Code section 6603 recognizes the constitutional rights of the
SVP and thus is an inherently necessary component of implementing Prop
83. Welfare and Institutions Code section 66804, through Prop 83, restates
the person committed shall be entitled to the same constitutional protections
afforded at the initial commitment proceeding. Moreover, Prop 83 reenacted
provisions in Welfare and Institutions Code section 6601, subdivisions (h)
through (1} that provide for specified state and local procedures regarding the
original commitment process. The processes identified in Welfare and
institutions Code section 6601, subdivisions (h) through {l) require either the
district attorney or county counsel to assume the responsibility for
proceedings under the entire article. Therefore, it is necessary to provide an
SVP, as with any defendant, specified constitutional protections. Because
SVP defense-related processes are integral and inherently related to the
function and intent of Prop 83, they are necessary statutory components of its
implementation and are no longer reimbursable under the SVP mandate.

o The Commission attributed portions of this mandated activity to section 6604,
and that section is expressly included in Prop 83.

Activity 7 - Retention of necessary experts, investigators, and professionals for preparation for
trial and subsequent hearings regarding the condition of the sexually violent predator. (Welf. &
Inst. Code, §§ 6603 and 6605, subd. (d)).
o Welfare and Institutions Code section 6603 establishes the criteria to meet
obligations contained in Prop 83 as amended and reenacted under Welfare
and Institutions Code sections 6604 and 6605, subdivision (d). Welfare and
Institutions Code section 8603 recognizes the constitutional rights of the SVP
and thus is an inherently necessary component of Prop 83. Therefore, itis
necessary to provide an SVP, as with any defendant, specified constitutional
protections. Because SVP defense-related processes are integral and
inherently related to the function and intent of Prop 83, they are necessary
statutory components of its implementation and are no longer reimbursable
under the SVP mandate.
o The Commission attributed portions of this mandated activity to section 6605,
and that section is expressly included in Prop 83.




Request to Adopt a New Test Claim Decision
Sexually Violent Predators (CSM — 4509)
5. Detailed Analysis

c Welfare and Institutions Code section 6604 includes specified jury and court
procedures that occur subsequent fo the probable cause process as set forth in
Welfare and Institutions Code section 6602. Prop 83 reenacted subdivision (d) of
Section 6605 that establishes the SVP is entitled to the same constitutionatl rights
provided them at the original commitment proceeding and thus section 6602 is
an integral component necessary for Prop 83's implementation. The initial
probable cause hearing, as defined in section 6602, is necessary to determine if
the person is an SVP. Therefore, subsequent hearings, as defined in Welfare
and Institutions Code section 6601, subdivisions (h} through (1), and Welfare and
tnstitutions Code section 6604, could only occur following the initial commitment
procedures set forth in Welfare and Institutions Code section 6602. During this
time, housing and transportation must be provided pursuant to section 6602.
Therefore, Welfare and Institutions Code section 6602 is necessary to implement
section 6604, which is part of the ballot measure. Activities, including
transportation and housing, associated with the initial SVP determination process
are necessary statutory components of Prop 83 implementation and are no
longer reimbursable under the SVP mandate.

The preceding activities previously determined to be reimbursable in the Statement of Decision
for the SVP mandate (CSM-4509) cease to be a reimbursable mandate pursuant to the
amended, reenacted or referenced code sections expressly included in, or necessary to
implement Prop 83, pursuant to Government Code section 17570, and Government Code
section 17556, subdivision (f).




Request to Adopt a New Test Claim Decision
Department of Finance
Sexually Violent Predators (CSM — 4509)
6: Declarations

Enclosure

According to Schedule A-1 of the Controller's November 14, 2012, “State Mandated Program
Cost Report As of September 30, 2012 (See Attachment C), the State provided $20,754,301
General Fund in 2012-13 to reimburse eligible claimants for the cost of implementing the SVP
mandate. Based on that data, the Department of Finance included an estimate of $21,792,000
General Fund in the 2013-14 Governor's Budget for the cost of the mandate. As costs are paid

two years in arrears, the estimate is to provide reimbursement for costs incurred in the 2011-12
fiscal year.

Based on the forgoing analysis, which provides substantiation that the eight previously
reimbursable activities in the SVP Statement of Decision (CSM-4500) cease to be eligible for
reimbursement, the State’s liahility for mandate reimbursement pursuant to Arficle Xl B,
Section 6 of the California Constitution should be zero. Pursuant to Government Code section
17570, subdivision (f) and the pre-June 30, 2013 filing date of this request, the effective date of
eliminating reimbursement for the SVP mandate will be July 1, 2011.




Request to Adopt a New Test Claim Decision
Sexually Violent Predators (CSM — 4509)
6: Declarations

Enclosure

DECLARATION OF RANDALL WARD
DEPARTMENT OF FINANCE

1. Pam currently employed by the State of California, Department of Finance (Finance), am
familiar with the duties of Finance, and am authorized to make this declaration on behalf of
Finance.

| certify under penalty of perjury that the facts set forth in the foregoing are true and correct of my

own knowledge except as to the matters therein stated as information or belief and, as to those
matters, | believe them to be true.

-

7 %

/7513

at Sacramento, CA [ " Randall Ward




Request to Adopt a New Test Claim Decision
Sexually Violent Predators (CSM — 4509)
7: Documentation

Attachments

Text of Proposed Laws: Proposition 83 A
Welfare and Institutions Code sections 6601 through 6608.........cccocove i, B
State Controller's November 14, 2012 “State Mandated Program Cost Report (AB 3000)"..... C




(PROPOSITION 1E CONTINUED)

Aracumenr "4~

% % % TEXT OF PROPOSED LAWS

include a bond counsel opinion 1o the effect that the interest on the bonds
is excluded from gross income for federal tax purpeses under designated
conditions, the Treasurer may maintain separate accounts for the bond
proceeds invested and for the investment earnings on those proceeds, and
may use or direct the use of those proceeds or carnings to pay any rebate,
perrzalry, or other payment reguired under federal law or take any other
action with respect to the investment and use of those bond proceeds, as
may be required or desirable inder federal law in order to maintain the
tax-exempt stats of those bonds and to abiain any other advaniage under
federal law on behalf of the funds of this srate.

3096.963.  For the purpeses of carrying owt this chapter, the
Director of Finance may authorize the withdrawal from the General Fund
of an amonnl or amounts not to exceed the amonnt of the unsold bonds

that have been authorized by the conunittee to be sold for the purpose of

carrying ouf this chapter. Any amounts withdravwn shall be deposited in the
fund. Any money made available under this section shatl be returned 1o the
General Fund, with interest at the rate earned by the mosey in the Pooled
Money Investment Account, from proceeds received from the sale of bonds
Jfor the purpaose of carrying out this chaprer,

5696.964.  All money deposited in the fund that is derived from
preminm and acerued interest on bonds sold pursuant to this chapter shall
be reserved in the fund and shall be available for transfer to the General
Fund as a credit ro expenditures for bond inferest.

5096.963,  Pursuant fo Chaprer 4 (commencing with Section 16720)
of Part 3 of Division 4 of Title 2 of the Goverament Code, the cost of bond
issuarce shall be paid owt of the hond proceeds. These costs shall be shored
proportionally by each program funded through rhis bond act.

3096.966,  The bonds issued and sold pursuant to this chapter may be

refunded in accordance with Article 6 (commencing with Section 16780) of

Chapter 4 of Part 3 of Division 4 of Title 2 of the Government Code, which is
a part of the State General Obligation Bond Law. Approval by the electors
of the state for the issuance of the bonds under this chapter shall include
approval of the isswance of any bouds issued to refind any bonds oviginally
issued under this chapter or any previously issued refunding bonds.

5096.967.  The Legislature hereby finds and declares that, inasmuch
as the proceeds from the sale of bonds authorized by this chapter are not
“proceeds of taxes” as that term is used in Articie XHI B of the California
Constitution, the disbursement of these proceeds is nor subject to the
limitations imposed by that article.

PROPOSITION 83

This initiative measure is submitted o the people in accordance with
the provisions of Section 8 of Article [T of the California Constitution,

This initiative measure amends and adds sections to the Penal Code
and amends sections of the Welfare and Institutions Code; therefore,
existing provisions proposed to be deleted ate printed in strikeouttype and
new provisions proposed to be added are printed in fre/ic type to indicate
titat they are new.

PROPOSED LAW

SECTION 1. SHORT TITLE

This Act shall be known and may be cited as *“The Sexual Predator
Punishment and Control Act: Jessica’s Law.”

SEC. 2. FINDINGS AND DECLARATIONS
‘The People find and declare cach of the fellowing:

{a) The State of California currently places a high priority on
maintaining public safety through a highly skilled and trained law
enforcement as well as laws that deter and punish criminal behavior,

(b) Sex offenders have very high recidivism rates. According to a
1998 report by the U.8. Department of Justice, sex offenders arc the least
likely to be cured and the most likely to reoffend, and they prey on the
most innocent members of vur society. More than two-thirds of the victiims
of rape and sexual assault are under the age of 18. Sex offenders have a
dramatically higher recidivism rate for their crimes than any other {ype
of violent fclon,

{¢) Child pornography exploits children and robs them of their
innocence. FBi studies have shown that pornography is very infiuential
in the actions of sex offenders. Statistics show that 90% of the predators

who molest children have had some type of involvement with pornography,
Predators often usc child pornography to aid in their molestation.

{d) The universal use of the Internet has alse ushered in an era of
increascd risk to cur children by predators using this technology as a tool
to lure children away from their homes and into dangerous situations,
Therefore, to reflect society’s disapproval of this type of activity, adequate
penalties must be enacted to ensure predators cannot escape prosecution.

(e) With thesc changes, Californians will be in a better position to
keep themselves, their children, and their communities safe from the threat
posed by sex offenders.

(fy It is the intemt of the People in cnacting this measure 1o
help Californians better protect themselves, their children, and their
communities; il is not the intent of the People to embarrass or harass
persons convicted of sex offenses,

g) Californians have a right to know about the presence of sex
offenders in their communities, near their schools, and around their
children.

(h} California must also take additional steps to monitor sex
offenders, to protect the public from them, and to provide adequate
penaltics for and safeguards against sex offenders, particularly those who
prey on children, Existing laws that punish aggravated sexual assault,
habitual sexual offenders, and child molesters must be strengthened and
improved. In addition, existing laws that provide for the commitment and
control of sexually violent predators must be strengthened and improved.

(i} Additional resources are nccessary to adequately monitor and
supervise sexual predators and offenders. It is vital that the lasting effects
of the assault do not further victimize victims of sexual assault.

(i} Global Positioning System technology is an useful tool for
monitering sexual predators and other sex offenders and is a cost effective
measure for parele supervision. It is critical to have close supervision of
this class of criminals to monitor these offenders and prevent them from
committing other erimes.

{k) California is the only state, of the number of states that have
enacied laws allowing involustary civil commitments for persons identified
a§ sexually violent predators, which dees not provide for indeterminate
commitments, California automatically allows for a jury trial every two
years irrespective of whether there is any evidence Lo suggest or prove that
the committed person is no longer a sexually violent predator. As such, this
act allows California to protect the civil rights of those persons committed
as a sexually violent predator while at the same time protect society and the
system from unnecessary or frivolous jury trial actions where there is no
competent evidence to suggest a change in the committed person.

SEC. 3. Section 209 of the Penal Code is amended o read:

209 (a) Any person who seizes, confines, inveigles, entices,
decoys, abducts, conceals, kidnaps or carries away another person by any
means whatsoever with intent to hold or detain, or who holds or detains,
that person for ransom, reward or lo commit extortion or to exact from
another person any moeney or valuable thing, or any person who aids or
abets any such act, is guilty of a felony, and upon counviction thereaf,
shall be punished by imprisonment in the state prison for life without
possibility of parole in cases in which any person subjected to any such
act suffers death or bedily harm, or is intentionally confired in a manner
which exposes that person to a substantial likelihood of death, or shall be
punished by imprisonment in the state prison for life with the possibility of
parole in cases where no such person suffers death or bodily harm,

(b)(1) Any person who kidnaps or carrics away any individual to
commit robbery, rape, spousal rape, oral copulation, sodomy, or sextmt
petretrattontr any violation of Section 244, 1, 288, or 289, shall be punished
by imprisonment {n the state prison for life with #e possibility of parcle.

(2} This subdivision shall only apply if the movement of the victim
15 beyond (hat merely incidental 1o the commission of, and increases the
risk of harm to the victim over and above that necessarily present in, the
intended underlying offense.

(¢) Tnall cases in which probation is granted, the court shall, except
in unusual cases where the interests of justice would best be served by a
lesser penalty, require as a condition of the probation that the person be
confined in the county jail for 12 months. If the court grants probation
without requiring the defendant to be confined in the county jail for 12
months, it shall specify its reason or reasons for impasing a lesser penalty,

(d) Subdivision (b} shall not be construed to supersede or affect
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Seetion 667.61. A person may be charged with a viclation of subdivision
{b) and Section 667.61. However, a person may not be punished under
subdivision (b} and Scction 667.6] for the same act that constitutes a
viclation of both subdivision {b) and Scciion 667.61.

SEC. 4. Section 220 of the Penal Code is amended to read:

220. Bvery (a) Except as provided in subdivision (b), any person
who assaulis another with intent to commit mayhem, rape, sodomy, oral
copulation, or arty violation of Section 264.1, 288, or 289 tspunishableshal!
be punished by imprisonment in the state prisen for two, four, or six years.

(b} Any person who, in the conmission of a burglary of the first
degree, as defined in subdivision (u) of Section 460, assaults another with
intent to commil rape, sodomy, oral copidation, or any violation of Section
264.1, 288, or 289 shall be puinished by imprisomment in the state prison for
life with the possibility of parole.

SEC. 5. Section 209 of the Penal Code is amended to read:

269. (a) Any person who commits any of the following acts upon a
child who 1s under 14 years of age and 6 seven or more years younger than
the person is guilty of aggravated sexual assaulit of a child:

{1} # Rape, in violation of paragraph (2) or (6) of subdivision (a) of
Section 261.

{2} A Rape or sexval penetration, in concert, in viclation of Section
264.1.

{(3) Sodomy, in violation of paragraph (2} or (3} of s:rbdzwszon fch,
or subdivision (d}, of Secnon 286

(4) Oral copulation, in violmion of paragraph (2} or (3) of
subdivision (), or subdivision (d), of Secnon 258‘3
foreeviotenes; 55

3 s

(5) # Sexual penerrarion, in violation of subdivision {a) of Section 289,

(b) Any person wha violates this section is guilty of a felony and
shall be punished by imprisonment in the state prison for 15 years to life.

(o} The court shall impose a consecutive sentence for each offense
thar results in a conviciion under (s section if the crimes involve separate
victins or invelve the same victim on separate occcasions as defined in
subdivision (d) of Section 667.6,

SEC. 6. Section 288.3 is added to the Penzl Cede, to read:

288.3. (u) Every person wig contacts or communicates with a
minor, or attempls to cortact or communicate with a minor, who knows
or reasonably should know that the person is a minor, with intent fo
commit an offense specified in Secrion 207, 209, 201, 264.1, 273a, 286, 288,
288a, 288.2, 289, 3711, 311.2, 3114 or 31111 involving the minor shail be
punished by imprisonment in the stare prison for the term prescribed for an
attempti to commit the intended offense,

(b} As wsed In this section, “confacts or communicates with”
shall inchude divect and indirect contact or communication that may be
achieved personally or by use of an agent or agency, any print mediun,
any postal service, a common carrier or communication common carrier,
any electronic communications systews, or any lelecommunications, wire,
camputer, or radio conununications device or systeni.

fc) A person comvicled of a vielation of subdivisien (a} who has
previously been convicted of a violation of subdivision (o) shall be
punished by an additional and consecurive rerm of imprisenment in the
state prison jor five vears.

SEC. 7. Scection 290.3 of the Penal Code is amended to read:

290.3. (a) Every person who is convicted ol any offense specified
in subdivision {a) of Section 290 shall, in addition to any imprisonment or
fing, or both, imposed for stotatten commission of the underlying offense,
be punished by a fine of twe three hundred dollars 52683 (3300) upon the
first cenviction or a fine of Hrree five hundred dollars (53863 (8300) upon
the second and each subsequent conviction, unless the court determines
that the delendant does not have the ability to pay the fine.

An amount equal to all fines collected pursuant to this subdivision
during the preceding month upon conviction of, or upon the forfeiture of
bail by, any person arrested for, or convicted of, committing an offense
specified in subdivision {a} of Section 290, shall be transferred once a
month by the county treasurer to the Controller for deposit in the General
Fund. Moneys deposited in the General Fund pursuant to this subdivision
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shall be transferred by the Controller as provided in subdivision (b).

(b} ©ut Excepr as provided in subdivision (d), onr of the moneys
deposited pursuant to subdivision (a) as a result of sccond and subsequent
conviclions of Section 290, one-third shall first be fransferred to the
Department of Justice Sexual Habitual Offender Fund, as provided in
paragraph (1) of this subdivision, Qut of the remainder of all moneys
deposited pursuant to subdivision (a), 50 percent shall be transferred to
the Department of Justice Sexual Habitual Offender Fund, as provided in
paragraph (1), 25 percent shall be transferred to the Department of Justice
DNA Testing Fund, as provided in paragraph (2), and 25 percent shall be
allocated equally to counties that maintain a local DNA testing laboratory,
as provided in paragraph (3).

(1) Those moneys so designated shall be wansferred to the
Department of fustice Sexual Habiteal Offender Fund created pursuant to
paragraph (5) of subdivision (b) of Section 11176 and, when appropriated by
the Legislature, shall be used for the purposes of Chapter 9.5 (commencing
with Section 13885) and Chapter 10 (commencing with Section 13894)
of Title 6 of Part 4 for the purpose of monitoring, apprehending, and
prosecuting sexual habitual offenders.

(2) Those moneys so designated shall be directed to the Department
of Justice and transferred to the Department of Justice DNA Testing
Fund, which is hereby created, for the exclusive purpose of testing
deoxyribonucleic acid (DNA) samples for law enforcement purposes. The
moneys in that fund shall be available for expenditure upon appropriation
by the Legislature.

(3) Those moneys so designated shall be allocated cqually and
distributed quartertly to counties that maintain a local DNA testing
laboratory, Before making any allocations under this paragraph, the
Controller shall deduct the estimated costs that will be incurred to set up and
administer the payment of these funds to the counties. Any funds ailocated
to a county pursuant to this paragraph shall be used by that county for the
exclusive purpose of testing DNA samples for law enforcement purposes.

(c) Notwithstanding any other provision of this seclion, the
Department of Corrections or the Department of the Youth Authority may
collect a fine imposed pursuant to this section from a persen convicted of a
violation of any offense listed in subdivision () of Section 290, that results
in incarceration in a facility under the jurisdiction of the Department
of Corrections or the Department of the Youth Authority. All moneys
collected by the Department of Corrections or the Department of the Youth
Authority under this subdivision shali be transferred, once a month, to the
Controller for deposit in the General Fund, as provided in subdivision (a),
for transfer by the Controller, as provided in subdivision (b).

() An amount equal 1o one hundred dollars for every fine imposed
purstani to subdivision {a) in excess of one hundred doflars shall be
transferred to the Department of Corrections and Rehabilitation to defray
the cost of the global positioning system used fo monitor sex offender
parolees,

SEC. 8 Section 311.11 of the Penal Code is amended to read:

31811, (a} Every person who knewingly possesses or controls any
matter, representation of information, data, or image, including, but not
limited o, any film, filmstrip, photograph, negative, slide, photocopy,
videotape, video laser disc. computer hardware, computer software,
computer floppy disc, data storage media, CD-ROM, or compuler-
generated cquipment or any other computer-generated image that conlaing
or incorporates in any manner, any film or filmstrip, the production of
which invelves the use of a person under the age of 18 years, knowing
that the matter depicts a person under the age of 18 years personally
engaging in or simulating sexual conduct, as defined in subdivision (d) of
Section 311.4, is guilty of a pubtie-sffense felony and shall be punished by
imprisonment in the state prison, or a county jail for up to one year, orby a
fine not exceeding two thousand fGve hundred dollars (52,500}, or by both
the fine and imprisonment.

(b) Ha Every person who commits a violation of subdivision (a), and
who has been previously convictcd of a violation of lhis section, cﬁa-f—a

IH-heor-she an offense described in mbpammaph fA) of paragraph
(2} of subdivision (a) ofSectlon 200, or an atiempt fo commit any of the
above-menrioned offenses, is guilty of a felony and shall be punished by
imprisonment in the state prison for two, four, or six ycars.
(c) It is not necessary to prove that the matter is obscene in order to
establish a violation of this section.
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(d) Thissection docs nol apply to drawings, ligurines, statucs, or any
Hilm rated by the Motion Picture Association of America, nor does it apply
to live or recorded telephone messages when transimitted, disseminated, or
distributed as part of & commercial transaction.

SEC. 9. Section 667.5 of the Penal Code is amended to read:

667.5. Enhancement of prison terms for new offenses because of
prior priscn terms shall be imposed as follows:

(a) Where one of the new offenses is one of the violent felonies
specified in subdivision (c), in addition to and consecutive to any other
prison terms therefor, the court shall impose a three-year term for each
prior separate prison term served by the defendant where the prior offense
was one of the vielent felonies specified in subdivision (c). However, no
additional term shail be imposed under this subdivision for any prison
term served prior ¢ a period of 10 years in which the defendant remained
free of both prison custody and the commission of an offense which results
in a felony conviction,

(b} Exceplwhere subdivision (a) applies, where the new offenseis any
felony for which a prisen sentence is imposed, in addition and consecutive
to any other prison terms therefor, the court shall impose a one-year term
for each prior separate prison term served for any felony; provided that
no additional term shall be imposed under this subdivision for any prizen
term served prior to a period of five years in which the defendant remained
free of both prison custedy and the commission of an offense which resulis
in a {elony conviction.

(¢) For the purpose of this section, *
of the following:

(1) Murder or voluntary mansiaughter.

(2) Mayhem,

{3) Rape as defined in paragraph {2} or (6) of subdivision (a) of
Section 201 or paragraph (1) or {4) of subdivision (&} of Section 262

{4) Sodomy T 5 s

violent felony” shall mean any

E 4 ws defined in
stebdivision (¢} or (d) of Section 286.
{5y Oral copulation Tt - -
: Pt o s
defined in subdivision {c} or ((i) of Seetion 288a.

(6) Lewd
as defined in subdivision faj or (b} ofSectmn 288,

{7} Any felony punishable by death or imprisonment in the state
prison for life.

(%) Any felony in which the defendant inflicts great bodily injury
on any person other than an accomplice which has been charged and
proved as provided for in Section 12022.7, 120228, or 12022.9 on or after
July 1, 1977, or as specilied prior to July 1, 1977, in Sections 213, 264, and
461, orany felony in which the defendant uses 2 firearm which use has been
charged and proved as provided in subdivision (a) of Seciion 12032.3, or
Section 12022.5 or 12022.55.

{9) Any robbery.

(10) Arson, in violation of subdivision (a) or {b) of Section 431,

(1) Fhe-offense Sexual penciration as defined in subdivision (a} or
) ofSecuon 289 w}mre—the—ac%ﬁmnpiﬁhﬁ&ﬂgﬂﬂw&rwﬂ'by

or lascivious act

(12) Attempted murder.

(13} A violation of Section 12308, 12309, or 12319.

{14} Kidnapping.

{15} Assault with the intent to commit
erateepatation a specified felony, in violation of Sectmn 220

(16} Continuous sexual abuse of a child, in violatien of Section
288.5,

{(17) Carjacking, as defined in subdivision (a) of Section 213,

(18) A Rape, spousal rape, or sexual penefration, in concert, in
violation of Section 264.1.

{19) Extortion, as defined in Section 518, which would constitute a
felony viokation of Section 186.22 of the Penal Code.

£20) Threats 1o viciims or witnesses, as defined in Section 136.1,
which would constitute a felony violation of Scction 186.22 of the Penal
Code.

(213 Any burglary of the first degree, as defined in subdivision (a) of
Section 460, wherein it is charged and proved that another person, other
than an accomiplice, was present in the residence during the commission
of the burglary.

{22) Any violation of Section 12022.53.

{23} A violation of subdivision (b) or {¢) of Section 11418, The
Legislature finds and declares that these specilied crimes merit special
consideration when imposing a sentence to display society’s condemnation
for these extraordinary crimes of violence against the person.

{d) For the purposes of this section, the defendant shall be deemed
1o remain in prison custody for an offense until the official discharge
from custody or until release on parole, whichever first oceurs, inchuding ..
any time during which the defendant remains subject to reimprisonment
for escape from custody or is refmprisoned on revocation of parole, The
additional penalties provided for prior prison terms shall not be imposed
unless they are charged and admitted or found true in the action for the
new offense,

(e} The additiona! penalties provided for prior prison terms shall not
be imposed for any felony for which the defendant did not serve a prior
separate term in state prison.

{f) A priorconviction of a felony shall include a conviction in another
jurisdiction for an offense which, if committed in California, is punishable
by imprisonment in the state prison if the defendant served one year or
more in prison for the offense in the other jurisdiction. A prior conviction
of a particular felony shall include a conviction in another jurisdiction for
an offense which includes all of the elements of the particular felony as
defined under California law if the defendant served one vear or more in
prison for the offense in the other jurisdiction.

{g) A prior separate prison term for the purposes of this section shall
mean a confinuous completed period of prison incarceration imposed forthe
particular offense alone or in combination wilth concurrent or consceutive
sentences for other crimes, including any reimprisonment on revocation
of parole which is not accompanied by a new commitment to prison, and
including any reimprisonment after an escape from incarceration.

() Serving a prison term includes any confinement time in any state
prison or federal penal institution as punishment for commission of an
olfense, including confinement in a hospital or other institution or facilisy
credited as service of prisen time in the jurisdiction of the confinement.

{i) For the purposes of this scction, a commitment to the State
Department of Mental Health as a mentally disordered sex offender
foliowing a conviction of a felony, which commitment exceeds one year in
duration, shall be deemed & prior prison ferm.

{}} Tor the purposes of this section, when a person subject to the
custody, control, and discipline of the Director of Correctionsis incarcerated
at a facility operated by the Department of the Youth Authority, that
incarceration shall be deemed to be a term served in state prison.

{k) Notwithstanding subdivisions {d} and (g} or any other provision
of law, where one of the new offenses is cammitted while the defendant is
temporarily removed from prison pursuant to Section 2690 or while the
defendant is transferred to a community facility pursuant te Section 3410,
6253, or 6263, or while the defendant is on furlough pursuant to Section
6254, the defendant shall be subject to the full enhancements provided for
in this scction,

This subdivision shall not apply when z full, separate, and consecutive
term is imposed pursuant to any other provision of law.

SEC. 10, Section 667.51 of the Pensal Code s amended to read:
667.51. (a) Any person who is foundgutity convicred of violating
Section 288 or 288.5 shall receive a five-year enhancement for a prior
conviction of an offense Hsted specified in subdivision (by-previded-that

ittt bbb e this-suhdivison .

ﬁ:-rm-scrveé—pncr—i SE e terdrof-Ho years +Hrwehichthegefendantremated
{’ISZH prson ] : sste offens stlfs
{b) Section 261, 262, 264.1, 269, 285, 286, 288, 288a, 288.5, or 289,
or any offense committed in another jurisdiction that includes all of the
elements of any of the offenses setforth specified n this subdivision.

) A violation of Section 288 or 288.5 by a person who has been
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previously convicted two or more times of an offense Hsted specified

in subdivision {c&w@h&b&cma&ﬂ—&{eny (b} shall be punished by
unpnsonment m the state prison for 15 years 10 hfc H@weva—-tﬁi*re—hwmr

SEC. 1L
6067.0.

Section 667.6 of the Penal Code is amended to read:

(a} Any person who is fonmdgriteof-viotating-paragraph

convicted of an offense specified
in subdivision (g} and who has been convicted previousty of any of those
offenses shall receive a five-year enhancement for each of those prior

con\rlcnons mﬁﬁ&e&-ﬂﬁkﬂe—mﬁﬂﬁfﬁﬂm@hﬁ%&mﬂxﬂ—m&dﬂ—ﬂ#ﬁ

(b) Any person whe s convicted of an offense specified in
subdivision &} (e} and who has served wo or mere p]lor p;l,s()n terms
as deflined in Seclion 667.5 for any s of
thase offenses shall receive a 10-year enhancemem for cach of thosc prior

terms pmﬁ&ed-fhai—nﬁ-ﬁ&dﬁmnﬂ—enhﬂmmmﬂ—shﬂ—be—mmmcd—nn&er

{c) In Heu of the term provzécé in Section 11701, & full, separate,
and consecutive term may be imposed for each violation of Sectiom226;

o tis TS an offense specified in subdivision (e} if the
crimes involve the same victim on the same occasion. A term may be
imposed consecutively pursuant io this subdivision if a person is convicted
of at least one offense specified in subdivision (ej. 1f the term is imposed
consecutively pursuant to this subdivision, it shall be served consecutively
to any other term of imprisonment, and shall commence from the time the
person otherwise would have been released from imprisenment. The term
shall not be included in any determination pursuant to Section 1170.1. Any
other term imposed subsequent to that term shall not be merged therein but
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shall commence at the time the person otherwise would have been released
from prison.

(d) A full, separate, and consecutive term shall be served imposed
for each viglation of S’tﬁfﬁ?ﬂ—"ﬂ@—fr&wr"fhﬁﬂ“aﬂ—aﬁs&ﬁt—wﬂ-h—mm

an offense specified
in subdivision (e) if the crimes invelve separate victims or involve the
same vietim on separate occasions,

In determining whether c¢rimes against a single victim were
conimitted on separate occasions under this subdivision, the court shall
consider whether, between the commission of one sex ¢rime and another,
the defendamt had a reasonable opportunity to reflect upon his or her
actions and nevertheless resumed sexually assaultive behavior, Neither the
duration of time between crimes, nor whether or not the defendant lost
or abandoned his or her epportunity to attack, shall be, in and of itself,
determinative on the issue of whether the erimes in question oceurred on
separate occasions,

The term shall be served consecutively to any other torm of
imprisonment and shall commence from the time the person otherwise
would have been released from imprisonment. The term shall not be included
in any determination pursuant to Section 1170.1. Any other termm imposed
subsequent to that term shall not be merged therein but shall commence at
the time the person otherwise would have becn released from prison,

(e) This section shall apply to the following offenses:

{1} Rape, inviolation of paragraph (2), (3}, (6). or (7} of subdivisian
(a) of Section 261.

(2) Spousal rape, in violation of paragraph (i), (4}, or (35} of
subdivision o) of Section 202,

(3) Rape, spousalrape, or seu.'aipeﬂeu ation, in concert, inviolation
of Section 264.1.

(4) Sodomy, in violation ofparagmph (2} or (3) of subdivision (c),
or sibdivision (d) or (k), of Section 286.

(3) Lewd or lascivious act, in vielation of subdivision (b} of Section
258,

(6} Continuous sexnal abuse of a child, in vielation of Section
288.5.

(7} Oral copulation, in vielation of paragraph (2) or (3) of
subdivision (c), ar subdivision (d) or (k), of Section 288a,

(8) Sexual penefration, in violation of subdivision (a} or (g} of
Section 289,

(9} As a present offense under subdivision (c) or (d), assault with
infent to commit a specified sexual offense, in violaiion of Section 220,

(70} As a prior conviction under subdivision (a) or (B), an offense
commitied in another jurisdiction that inclides all of the elements of an
offense specified in this subdivision.

(f} Inuddition to any enhancement imposed pursuant to subdivision
{aj or (b), the cowrt may also impose a fine not to exceed twenty thousand
dollars (820,000} for anvene sentenced wnder those provisions. The fine
imposed and collected pursuant to this subdivision shall he deposited in
the Victim-Witness Assistance Fund to be available for appropriation to

Jund child sexual exploiiation and child sexuwal abuse victim counseling

centers and prevention programs established pursuant to Section 13837,
If the court orders a [ine to be imposed pursuant to this subdivision €&y
or-fb}, Lhe actual administrative cost of collecting that fine, not to excead
2 percent of the total amount paid, may be paid into the general fund of the
county treasury for the use and benefit of the county,

SEC. 12, Scction 667.61 of the Penal Code is amended 1o read:

667.61. (a) ¢ Any person who is convicted of an offense specified
in subdivision (c} under one or more of the circumstances specified in
subdivision (d) or under two or more of the circumstances specified in
subdivision (¢) shall be punished by imprisonment in the state prison for
25 years 1o life

3ot 2
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- rsbedision £y,

(b) Except as provided in subdivision {z), & any person who is convicted
of an offense specified in subdivision (¢) under one of the circumstances
spu,lhed in subdivigion (e) shall be pumbhcd by imprisonment in the state
prlson for I5 vears to hfe

{c) This section shall apply to any of the following offtnses:

{1y # Rape, in violation of paragraph {2} ar (6} of subdivision (a) of
Section 261.

{2y # Spousal rape, in violation of paragraph {1} or (4) of subdivision
(a) of Section 262,

(3) # Rape, spousal rape, or sexyal pencivation, in concert, in
violation of Section 264.1.

4) & Lewd or lascivious acy, in violation of subdivision {b) of
Section 288.

(5) # Sexual penerration, in violation of subdivision {a} of Section
289,

{6) Sodemy—or-orsl-coputatton Sodomy, in violation of paragraph
(2} or (3} of subdivision (c), or subdivision (d). of Section 286-or 288sby
o Pt | i

(7) A Oral copularion, in violation of paragraph (2) or (3} of
subdivision {c), or subdivision (d), of Section 288a.

(8) Lewd or lascivious act, in violation of subdivision (a) of Section
2885 t Hi t stitchvist

(9) Continucus sexual abuse of a child, in vielation of Section

288,

tny

td) The following circumstances shall apply to the offenses specified
in subdivision (c):

(1) The defendant has been previously convicted of an offense
specified in subdivision (¢}, including an offense committed in another
jurisdiction that includes all of the clements of an offense specified in
subdivision {c).

(2) The defendant kidnapped the victim of the present effense and
the movement of the viclim substantially increased the risk of harm to
the victim over and above that level of risk necessarily inherent in the
underlving offense in subdivision {c).

{3) The defendanl inflicted aggravated mayhem or torture on the
victim or another person in the commission of the present offense in
violation of Section 205 or 206,

(4) The defendant committed the present offense during the
commission of a burglary of the first degree, as defined in subdivision (a) of
Section 460, with intent to commit an offense specified in subdivision (c).

(5} The defendant committed the present offense in violation of
Section 2641, subdivision (d) of Section 286, or subdivision {d) of Section
288a, and, in the commission of that offense, any person commitied any act
described in paragraph (2}, (3), or (4) of this subdivision.

{e) The follewing circumstances shall apply to the offenses specilied
in subdivision (¢):

(1) Except as provided in paragraph (2} of subdivision (d), the
defendant kidnapped the victim of the present effense in violation of
Scetion 207, 209, or 209.5.

(2) Except as provided in paragraph {(4) of subdivision {d), the
defendant comzmzted the present offensc daring the commzssmn of a
burglary:s

>

wayﬂrcrrc}osvd-to-the-pn’;hﬁ in violation of Section 459.

{3) The defendant personally inflicted great bodily injury on the
victim or another person in the commission of the present offense in
violation of Section 1202253, 120227, or 12022.8,

(4) The defendant personally used a dangerous or deadly weapon or
a firearm in the commission of the present offense in violation of Section
12022, 12022.3, 12022.5, or 12022.53.

(5) The defendant has been convicted in the present case or cases of
commilting an offense specified in subdivision (c) against more than one
victim.

{6} The defendant engaged in the tying or binding of the victim or

another person in the commission of the present offense.

(7} The defendant administered a controlled substance to the victim
byferee—vivteres—or—feur in the commission of the present offense in
violation of Section 1202275,

(8} The defendant committed the present offense in violation of
Section 204.1, subdivision (d} of Section 286, or subdivision (d) of Section
288a, and, in the commission of that offense, any person committed any
act described in paragraph (1), (23, (3), (4}, (6), or (7} of this subdivision.

(£) If only the minimum mumber of circumstances specified
in subdivision (d) or (e) whtek thar are required for the punishment
provided in subdivision (a) or {b) to apply have been pled and proved, that
circumstarnce or those circumstances shall be used as the basis for imposing
the term provided in subdivision (&} or (b}, whichever is greater, rather
than being used to impose the punishment authorized under any other
provision of law, unless another provision of law provides for a greater
penalty or the punishment under another provision of law can be imposed
in addition 1o the punishment provided by this section. However, if any
additional circumstance or circunmstances specilied in subdivision (d) ar
(e} have been pled and proved, the minimum nwmber of circumstances
shall be used as the basis for imposing the term provided in subdivision
{a}, and any other additional circumstance or circumstances shall be used
to mmpose any punishment or enbancement authorized under any other
provision of law.

(o) Notwithstanding Section 1385 or any other provision of law, the
court shall not strike any allegarion, admission, or finding of any of the
circumstances specified in subdivision (d) or (e} for any person who is
subject to punisliment under this section,

3 < ¥ ttlslt g SSCticll 65-‘6: lf appi’sz&b]cA
(h) Probatten Notwithstanding any other provision of law, probation
shall not be granted to, nor shall the execution or imposition of sentence be
suspended for, any person who is subject to punishment under this section for

a = 3 2 B

(1) For the anv affense specified in paragraphs (1} 10 (7). inclusive,
of subdivision (cj, the court shall impose a consecutive sentenice for each
offense that results in a conviction under this section if the crimes involve
separate victims or involve the same victim on separate occasions as
defined in subdivision (d) of Section 667.6.

(i} The penaities provided in this section te shall apply; only if the
existence of any faetrequiredunder circumstance specified in subdivision

(dy or (&) shall-be is alleged in the accusatory pleading pursuant to this
section, and is cither admitied by the defendant in open court or found to
be true by the trier of fact.

o fas v il
SEC. 13,  Section 667.71 of the Penal Code amended to read:

66771, (a) Tor the purpese of this section, a habitual sexual
offender is a person who has been previously convicted of ene or more of
the offenses #sted specified in subdivision (c) and wha is convicted in the
present proceeding of one of those offenses.

(b) A habitual sexual offender ts—pumishable shall be punished
by 1111pr15011111ent in ti}e sialc prison for 25 years to life. Artiele25
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(c) This section shall apply fo any of the following offenses:

{1} # Rape, in violation of paragraph (2} or £6} of subdivision {a) of
Section 261,

(2) A Spousal rape, in violation of paragraph (1) or £4) of subdivision
(a) of Section 262.

(3) # Rape, spousal rape, or sexual penetration, In concert, in
violation of Seetion 264.1.

(4) A& Lewd or lascivious act, in violation of subdivision (a} or (b}
of Section 288,

(5) # Sexual penetrarion, i violation of subdivision (&) or {j) of
Section 289,

(63 # Continuous sexual abuse of a child, in violation of Section
288.5.

(7) * Sodomry, in violatien of subdivision {c) or (@) of Section 286 by

S F‘Oii‘l‘hf‘ﬂ—f:u‘lll ar-atother persoty.

(8) Arviotationrof subdivistor{diof Seetion 286:

B Om!copulatwn in violation ofsubdlwszon (c) or(d) of Sccllon
288a - ; . e

(0 (9) Kidnapping, in viokation of subdivision (b) of Section 207,

G (10) Kidnapping, in viclation of former subdivision (d) of
Section 208 (kidnapping to commit specified sex offenses}).

H2} (11) Kidnapping, in violation of subdivision (bj of Section 209
with the intent to commit taperspousatrapeorateoptistionorsodemy-or
sexuatpenctrationtrrviohttion-of-Scetter 282 a specified sexual offense.

3 (12) Aggravated sexual assault of a ¢hild, in violation of
Section 269,

43 r13) An offense commitlcd in another jurisdiction that fas
includes all of the elements of an offense specified in peragraphs{hto
H3tretsiverof this subdivision.

(dy Notwithstunding Section 1383 or any other provision of law, the
court shall not strike any allegation, admission, or finding of any prior
conviction specified in subdivision (¢) for any person who is subject to
punishment under this section,

fe) Norwithstanding any other provision of law, probation shailnot be
granied to, nor shall the execution or imposition of sentenice be suspended
Jor, any person who is subject to punishment under this section.

¢/} This section shall apply only if the defendant’s status as a habitual
sexual offender is alleged in the infornmtien accusarory pleading, and
either admitied by the defendant in open court, or found to be true by the
ryryngthe EE[] & i 7 . H I o
irier of fact.

SEC. 14. Section 1203.06 of the Penal Code is amended to read:

1203.06. MNetwithstanding-Sectiont203+

(a) Probation Norwithstanding any other provision of law, probation
shall not be granied to, nor shall the execution or imposition of sentenee be
suspended for, nor shall a finding bringing the defendant within this section
be stricken pursuant fo Section 1385 for, any of the following persons:

{1} Any person who personally used a firearm during the commission
or attempted commission of any of the following crimes:

{A) Murder.

{B) Robbery, in violation of Section 211,

(C) Kidnapping, in violation of Section 207, 209, or 209.5.

(1)) Kidnappimg-tn—violationrof-Seeton209 Lewd or luscivious act,
in vinlation of Section 288.

(E) Burglary of the first degree, as defined in Scction 460.

(F) Exceptasprovided-irSeeten12083-9651upre Rape, in violation
of paragraphr2rofsubdivistontayof Section 261, 262, or 2641,

{(3) Assault with infent to commit rape-ot-sodomy a specified sexual
affense, in violation of Section 220,

{H) Escape, in viclation of Section 4530 or 4532,
(I Carjacking, in violation of Section 215.

(1} Any—persoreonvicted-of-eggravated Aggravated mayhem, in
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violation of Section 205.
(K) Terture, in violation of Section 206.

(L) Kidmappirg-in—sioltiorof-Seetion 2695 Continuous sexual
abuse of a ehild, in violation of Section 288.3.

(M) A felony violation of Section 136.1 or 137.

(N) Sodomy, in violation of Section 2886.

{0} Oral copulation, in violation of Section 288a.

(P} Sexual peneiration, in violation of Section 289 or 264.1.

(Q) Aggravated sexual assault of a child, in violation of Section 269.

(2) Any person previously convicled ol a felony specified in
sabprrapraphstrortotErtehustverof paragraph (1), or assanlt with intent to
commit murder under former Section 217, who is convicted of a subsequent
felony and who was personally armed with a firearm at any lime during
its commission or attempted comimission or was unlawfully armed with a
firearm at the time of his or ber arrest for the subsequent felony.

(3) Aggravated arson, in violation of Section 451.5.

(b)(}) The existence of any fact which thar would make a person
neligible for probation under subdivision (a) shall be alleged in the
accusatory pleading, and either admitted by the defendant in open court,
or found to be true by thcﬁn‘y%rymg-ﬂh:mmﬁﬁgmﬁ%yv&meuﬁ—where

cﬁnﬁ—s-rt—trrrg-wﬁhout—ajﬂry trier of fact. 5
{2} %mmmﬁmmmmmm

31 As used in subdivision (a), “used a firearm” means to display a
firearm in a menacing manner, (o intentionally fire it, o to intentionally
strike or hita human being with it, or to use it in any manner that qualifies
wnder Section 12022.5,

4} (3) As used in subdivision {a), “armed with a firearm” means to
knowingly cairy or have available for use a firearni as a means of offense
or defense.

SEC. 13, Section 1203.065 of the Penal Code is amended to read:

1203.065. (a) Notwithstanding any otherprovision of Taw, probation

shall not be granted to, nor shall the execution or iniposition of sentence
be suspended for, any person who is convicted of violating paragraph
(2) or (6) of subdivision (a} of Section 261, Section 264.1, 266h, 266i, er
2665, or 269, paragraph (2) or (3) of subdivision {¢j, or subdivision (d), of
Section 286, paragraph (2) or (3) of subdivision (¢}, or subdivision (d), of
.Sec.fzon ’6812 Subdl\fzsmn (a) ofbectmn 289, ﬂf-ﬂoﬂ?ﬂiﬂhﬁgﬁe&eﬁyﬁrﬁﬂﬁ

&ﬁﬁt‘h‘ﬁ"}‘lﬁf&ﬁﬂ‘: or of-vielating subdivision (¢} of Section 311.4.

(b)(1) Exceptin unusual cases where the interests of justice would
best be served if the person is granted probation, probation shali not
be granted to any person who is convicted of a—wielatien—of violaring
paragraph (7) of subdivision (a} of Section 261, subdivision (k) of Section
286, subdivision (k) of Section 288a, mbdwmon (g) of Section 289, or

Section 220 for assault with mtent to comm:t ﬁwﬁ%ﬁ“{bﬂﬁm‘—r&pﬁ“

%mﬁa%?rb—m*-sechmt—”-s*) a specified sexual oﬂense

f2) When probation is granted, the court shall specify on the record
and shall enter on the minutes the circumstances indicating that the
interests of justice would best be served by the disposition.

SEC. 16, Section 1203.075 of the Penal Code is amended io read:

1203075, Notwithstending-the-provisionsof Seetion1263

(a) Probutten Nofwithsianding anv ather provision of faw, probation
shall not be granted o, nor shall the exccution or imposition of sentence
be suspended for, nor shall a finding bringing the defendant within this
sectlon be stﬂcken pursuanl to Section 1385 for, any person who;with

- personally inflicts great bodily injury, as

defined in Section 12022.7, on the person of another in the commission or
attempted commission of any of the following crimes:

(1} Murder.

{2} Robbery, in violation of Section 211.

(3) Kidnapping, in violation of Section 207, 209, or 206,53,

(4) Kidnappingrirviohatiorof-Seettorr289 Lewd or lascivious act,
in vinlation of Section 288.
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(3) Burglary of the rst degree, as defined in Section 460,

{6) Rape, in violation of peragraph2or-torofsubdiviston-(a}of

Scﬁm%&}ﬂr-p—ﬁ&gﬁphﬂ‘}-m*ﬁ-)ﬁmb&tﬂmn—tﬁ-ﬁf&ctmn 261, 262,
or 204.1.

(7) Assault with intent to commit rapeorsedonsy o specified sexual
affense, in violation of Section 220.

(8) Escape, in violation of Section 4530 or 4532,

(9} # Sexual penetration, in violation of subdivtstor—far-of Section
289 or 2464.1.

{10} Sodomy, in violation of Section 286.

{11} Oral copulation, in viclation of Section 288a.

(12) Carjacking. in violation of Section 215,

(13) L
abuse of a child, in vzot'a.lmn of Section 288.3

(14) Aggravated sexual assaulf of a dztla’, in violation of Section 269.

(by} The existence of any fact wiieh thar would make a person
ineligible for probation under subdivision (a} shall be alleged in the
accusatory pleading, and either admitted by the defendant in open court,

or found lo bc true by thcmrywmo{lgvﬂt—crbrﬁwmmﬁvhm
cﬁtrrt—sﬁt-mg-wﬁ-}mﬂ-l-ajtﬂ'y trier of fact.

Contimions sexual

5 Pt - . S s 2600 Bivis
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SEC. 17, Section 3000 of the Penal Code is amended to read:

3000. {a}1) The Legislawure {inds and declares that the period
immediately following incarceration is critical to successful reintegration
of the offender inte society and to positive citizenship. it is in the interest of
public safety for the state to provide for the supervision of and surveillance
of parolees, including the judicious use of revocation actions, and to
provide educational, vocational, family and personal counseling necessary
Lo assist parolees in the transition between imprisonment and discharge. A
sentence pursuant to Section 1168 or 1170 shall include a period of parole,
unless waived, as provided in this section,

(2) The Legislature finds and declares that it is not the intent of this
section to diminish resources allocated to the Department of Corrections
for parole functions for which the department is responsible. 1t is also not
the intent of this section to diminish the resources allocated to the Board
of Prison Terms o cxecute its duties with respect to parole functions for
which the board is responsible.

(3) The Legislature finds and declares that diligent effort must
be made 1o ensure that parolees are held accountable for their criminal
behavior, including, bui not limited te, the satisfaction of restitution fines
and orders.

(@*ﬂ*’*mt%mg‘ﬁﬁ&ﬁﬂmmwﬁwmﬂmw et : f ;

Fa

The parole period of any pe smrfozma’ io
be a sexually vmlcm predator shall rot-tob-discharge or-otherwiseafieet
thatpersows be folled until that person is found 16 no longer be a sexually
viglent predator, at which time the period of parole. or any remaining
portion thereof, shall begin to run.

{b) Notwithstanding any provigion to the contrary in Article 3
{commencing with Section 3040} of this chapter, the following shall apply:

{1} At the expiration of a term of imprisonment of one year and
one day, or a term of imprisonment imposed pursuant to Seetion 1170 or
at the expiration of a term reduced pursuant to Section 2931 or 2933, if
applicable, the inmate shall be released on parole for 2 period not exceeding
three vears, except that any inmate sentenced for an offense specified in
paragraph (3), (4), {5), (6), (11}, (16}, or (18) of subdivision {c} of Section
667.5 shall be released on parcle lor a period not exceeding five years,
unless in either case the parcle authority for good cause waives parole and
discharges the inmate from the custody of the department.

(2) Inthccase of any inmate sentenced under Section 1168, the period
of parcle shall not exceed five years in the case of an inmate imprisoned for
any ollense other than first or second degree murder for which the innate
has recetved a life sentence, and shall not exceed three years in the case of
any olher inmate, unless in either case the parole authority for good cause

walves parole and discharges the inmate from custody of the department.
This subdivision shall also be applicable to inmates who committed crimes
prior lo July 1, 1977, 10 the extent specified in Section 1170.2,

(3) Noetwithstanding paragraphs (1) and (2), in the case of any offense
for which the inmate has received a life sentence pursuant to Section 667.61

or 667.71, the period of parcle shall be five /0 years. Bpentherequestofthe

{4) The parcle authority shall consider the request of any inmate
regarding the length of his or her parole and the conditions thereof,

{5) Upon successful completion of parole, or at the end of the
maximum statulory period of parole specified for the inmate under
paragraph (1}, (2), or (3}, as the case may be, whichever is earlier, the
inmate shall be discharged from custody, The date of the maximum
statutory period of parole under this subdivision and paragraphs (1), (2),
and (3) shz\l be computed from the ddte of initial parole

and shall be a period
chr{meloglcai]y determined. Time durmg which parole is suspended
beeanse the prisoner has absconded or has been returned to custody as a
parole violator shall not be credited toward any period of parole unless the
prisoner is found not guilty of the parole viclation, However, tnrnoeases
exeept the period of parole is subject to the following:

{4) Except as provided in Section 3064, in no ease may a-prisouer
subject to threc years on parole be retained under parole supervision or in
custody for a perjod longer than four years from the date of his or her initial
parclerandrexeept parofe.

B) Except as provided in Section 3064, in no case may a prisoner
subject 1o five years on parole be retained under parole supervision or in
custedy for a period longer than seven years from the date of his or her initial

parole er-fromrtieduteofexstemsterrelprroleprrstant-toparapraph(3),

(C} Exceprasprovided in Section 3064, in no case may a prisoner subject
1o 16 vears on parole be retained wnder parole supervision or in cusiody jor a
period longer than 15 vears from the duie of his or her initial pavole.

(6) The Department of Corrections shall meet with cach inmate at
least 30 days prior o his or her good time release date and shall provide,
under guidelines specified by the parole authority, the conditions of parole
and the length of parole up to the maxinmum period of time provided by
law. The inmate has the right to recensideratjon of the length of parole and
conditions thercof by the parole authority. The Department of Corrections
or the Board of Prison Terms may impose as a condition of parole that a
prisoner make payments on the prisoner’s outstanding restitution fines or
orders impesed pursuant to subdivision (2} or {¢) of Section 13987 of the
Government Code, as operative prior to September 28, 1994, or subdivision
(b} or () of Section 1202.4.

(7) For purposes of this chapter, the Board of Prison Terms shall be
considered the parole authority,

(8) The sole authority to issue warrants for the return to actual
custody of any state prisoner released on parole rests with the Board of
Prison Terms, except for any escaped state prisoner or any state prisoner
released prior to his or her scheduled release date who should be returned
to custody, and Section 3060 shall apply.

(9) It is the intent of the Legislature that efforts be made with
respect 1o persons who are subject fo subparagraph (C) of paragraph {1}
of subdivision {a) of Section 290 who are on parale to engage them in
treatment.

SEC. 18.  Section 3000.07 is added to the Penal Code, to read;

3060.07.  (a} Every inmate who has been canvicted for any felony
violation of a “registerable sex offense” described in subparagraph (A) of
paragraph (2] of subdivision (a) of Section 290 or any attempr to conmit
any of the abave-mentioned offenses and who is committed to prison and
released on parole pursuant to Section 3000 or 3600.1 shall be movitored
by a global positioning system for the term of his or her parole, or for the
duration or any remaining part thereof, whichever period af tinre is less.

(b) Ay inmate rveleased on parole pursuant to this section shall
be required to pay for the costs associated with the monitoring by a global
positioning system. However, the Departient of Corrections shall waive any
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gr all of that payment upon a finding of an inability fo pay. The department
shall consider any remaining amouwnts the inmate has been ovdered 10 pay
in fines, assessments and restitution fines, fees, and orders, and shall give
priovity to the payment af those items before reguiring that the inmate pay
Jor the global posirioning monitoring. No bpnate shall be denied parole on
the basis of his or her inability to pay for those monitoring costs.

SEC. 19, Section 3001 of the Penal Code is amended to read:

300t (a) Notwithstanding any other provision of law, when any
person referred to in paragraph (1) of subdivision (b) of Section 3000 wha
was not imprisoned for committing a violent felony, as defined in subdivision
{c} of Section 667.5, has been relcased on parole from the state prison, and
has been on parole continuously for one year since release from confinement,
within 30 days. that person shall be discharged from parole, unless the
Department of Carrections recommends to the Board of Prison Terms that the
person be retained on parole and the board, for good cause, determings that
the person will be retained. Notwithstanding any other provision of law, when
any person referred 10 in paragraph (1) of subdivision {b) of Section 3000 who
was imprisoned for commitiing a violent felony, as defined in subdivision
(¢) of Section 667.5, has been released on parole from the state prison for a
peried not exceeding three years and hias been on parole continuausly for two
years since release [rom confinement, or has been released on parole from
the state prison {or a period not exceeding five vears and has been on parole
continuously for three years since release [rom conlinement, the department
shall discharge, within 30 days, that person from parole, unless the department
recommends to the boazd that the person be retained on parole and the board,
for good cause, determines that the persen will be retained. The board shall
make a written record of its determination and the department shall transmit
a copy thereof to the parolec.

(b)Y Notwithstanding any other provision of law, when any person
referred to in paragraph (2) o133 of subdivision (b) of Section 3000 has been
released on parole from the statc prison, and has been on parole continnously
for three years since release from confinement ersineeestenstonof parele,
the board shall discharge, within 30 days, the persen from parole, unless
the board, for good cause, determines that the person will be retained on
parcle. The board shall make a written record of s determination and the
department shall transmit a copy thereof to the parolee.

{c) Norwithsianding any other provision of law, when any person
referred to in paragraph (3} of subdivision (b) of Section 3000 has
been released or parole from the state prison, and has been on parole
continuously for six vears since release from confinement, the board shall
discharge, within 30 days, the person from parole, unless the board, for
good cause, determines that the person will be retained on parole. The
board shall make a written record of its determination and the department
shall iransmit a copy thereof to the parolee.

fd) inthe event of a retention on parole, the parolee shall be entitied
to a review by the parole authority each year thereafter until the maximum
statutory period of parole has expired.

¢t (e} The amendments to this section made during the 1987-88
Regular Session of the Legislature shall only be applied prospectively
and shall not extend the parole peried for any person whose eligibility
for discharge [rom parole was fixed as of the effective date of those
amendments.

SEC. 20. Section 3003 of the Penal Code is amended to read:

3003. (a) Except as otherwise provided in this section, an inmate
who is released on parole shall be returned to the county that was the last
legal residence of the inmate prior to his or her incarceration.

For purposes of this subdivision, “last legal residence” shall not be
construed to mean the county wherein the inmate committed an offense
while confined in a stale prison or local jail facility or while confined for
treatment in a state hospital.

(b) Notwithstanding subdivision (a), an inmate may be returned
to another county if that would be in the best interests of the public. If
the Board of Prison Terms setting the conditions of parole for inmates
sentenced pursuant to subdivision (b) of Section 1168, as determined by
the parole consideration panel, or the Department of Corrections setting
the conditions of parole for inmates sentenced pursuant to Section 1170,
decides on a return to another county, it shall place its reasons in writing
in the parolee’s permancnt record and include these reasons in the notice
to the sheriff or chief of police pursuant to Section 3058.6. In making its
decision, the parcling authority shall consider, among others, the following
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factors, giving the greatest weight to the protection of the victim and the
salety of the commmuunity:

(1} Fhe need to protect the life or safety of a victim, the parolee, a
witness, or any other person.

(2} Public concern that would reduce the chance that the inmate™s
parole would be successfully completed.

(3) The verificd existence of a work offer, or an cducational or
vocatienal training program.

(4) The existence of family in another county with whom the inmate
has maintained strong ties and whose support would increase the chance
that the inmate’s parole would be suecessfully completed.

(5} The lack of necessary cutpatient treatinent programs for parolees
receiving treatment pursuant to Section 2960,

(¢) The Department of Corrections, in determining an out-ol-county
commitment, shail give priority to the safety of the community and any
witnesses and victims.

(d) In making its decision about an inmate who participated in a
joint venture program puarsuant te Article 1.3 (commencing with Section
2717.13 of Chapter 5, the paroling authority shall give serious consideration
to releasing him or her to the county where the joint venture program
employer is located if that employer states to the paroling authority that he
or she intends 1o employ the inmate upon release.

(e)(1y The foilowing information, if available, shall be released by the
Department of Corrections to local law enforcement agencies regarding a
paroled inmate who is released in their jurisdictions:

(A) Last, first, and middle name.

(B) Birth date.

(C) Sex, race, height, weight, and hair and eye eolor.

{D) Date of parole and discharge.

(E) Registration status, if the inmate is required to register as a result
of a controlled substance, sex, or arson offense.

{F) California Criminal Information Number, ¥BI number, social
sccurity mumber, and driver’s license sumber,

{G) County of commitment.

{H) A description of scars, marks, and tattoos on the inmate.

{I} Offense or offenscs for which the inmate was convicted that
resulted in parole in this instance.

(I} Address, including all of the following information:

(i) Street name and number, Post office box mumbers are not
acceptable for purposes of this subparagraph.

(i1) City and ZIP Code.

(ii1) Date that the address provided pursuast to this subparagraph
was proposed to be effective.

(R) Conlact officer and unit, including all of the following
information:

(i) Name and telephone number of cach contact officer.

(i) Contactunit type of each contact officer such as units responsible
for parole, registration, or county probation,

(L) A digitized image of the photograph and at least a single digit
fingerprint of the parolee.

(M) A geographic coordinate for the parolee’s residence location
for use with a Geographical Information System (GIS) or comparable
computer progran.

{2) The information required by this subdivision shall came from the
statewide parolee database. The information obtained from each source
shall be based on the same timeframe.

{3) Al of the information required by this subdivision shall be
provided utilizing a compuler-te-computer transfer in a format usable
by a desktop computer system. The transfer of this information shall be
continually available to local law enforcement agencies upon request.

(4) The unauthorized release or receipt of the information deseribed
in this subdivision is a violation of Section 11143,

(1) Nouwithstanding any other provision of law, an inmate who is
released on parole shall not be returned 1o a location within 35 miles of the
actual residence of a victim of, or a witness to, a violent felony as defined
in paragraphs {1} to {7), inclusive, of subdivision (c} of Section 667.5 or a
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felony in which the defendant inllicts great bodily injury on any person other
than an accomplice that has been charged and proved as provided for in
Section 12022.53, 12022.7, or 12022.9, if the victim or witness has requested
additional distance in (he placement of the inmale on parote, and if the Board
of Prison Terms or the Department of Corrections [inds that there is a need
to protect the life, safely, or well-being of a victim or witness,

(g)ﬁ-}—warbhsmﬂﬁg—ahy—cfhehm—anmﬁfe—who—s—rdme&

Notwithstanding any cther law, an inmate who is released on parole
for a violation of Seetion 288 or 288.5 whom the Department of Corrections
and Rehabilitation determines poses a high risk to the public shall rot be
placed or reside, for the duration of his or her parole, within one-half mile
of any public or private school including any or all of kindergarten and
grades 1 to 12, inclusive.

t Notwithstanding any other law, an inmate who is released on
parole for an effense involving stalking shall not be returned to a location
within 35 miles of the victim’s actual residence or place of employment if
the victim or witness has requested additional distance in the placement of
the inmate on parole, and if the Board of Prisen Terms or the Department
ol Corrections finds that there is a need to protect the Jife, safety, or well-
being of the victim.

& (h) The authority shall give consideration to the equitable
distribution of parolees and the proportion of out-of-county commitments
from a county compared to the number of commitments from that county
when making parole decisions.

) £} An inmate may be paroled to anofher state pursuant to any
other law,

%3 (7/{]1) Except as provided in paragraph (2), the Department of
Corrections shall be the agency primarily responsible for, and shall have
control over, the program, resources, and staff implementing the Law
Enforcement Auntomated Data System (LEADS) in conformance with
subdivision (e}.

(2) Notwithstanding paragraph (1), the Department of Justice shail
be the agency primarily responsible for the proper release of information
under LEADS that relates to ingerprint cards.

SEC. 21.  Section 3003.5 of the Penal Code 1s amended to read:
3003.5. (o) Notwithstanding any other provision of law, when a

persont ig released on parole after having served a term of imprisonment
in state prison for any offense for which registration is required pursaant
to Section 290, that person may not, during the period of parole, reside in
any single family dwelling with any other person also required to register
pursuant to Section 290, unless those persons are legally related by blood,
marriage, ar adoption. For purposes of this section, “single family dwelling™
shall not include a residenttal facility which serves six or fewer persons.

(b) Nopwithstanding any other provision of law, it is unlawfid for any
person for whom registration is reguired pursuant (o Section 290 to reside
within 2000 feer of any public or private school, or park where children
regularly gather.

fe) Nothing in this section shall prohibit municipal jurisdictions
from enacting local ordinances that further restrict the resrdenr) of any
person for whom registration is required pursuant fo Section 290,

SEC. 22, Section 3004 of the Penal Code is amended to read:

3004, (a) Notwithstanding any other law, the parcle authority may
requite, as a condition of release on parole or reinslatcment on parole, or
as an intermediate sanction in Neu of return to prisen, that an inmate or
parolee agree in writing to the use of electronic monitoring or supervising
devices for the purpese of helping to verily his or her compliance with all
other conditions of parole. The devices shall not be used to eavesdrop or
record any conversation, eXxeept a conversation between the parolee and the
agent supervising the parolee which is to be used solely for the purposes
of voice identification.

(b) Every inmate who has been convicted for any felony violation of

a “registerable sex offense” described in subparagraph (4) of paragraph
(2} of suhdivision (a} of Section 290 or any attempt to copuiit any of the
above-mentioned offenses and who is committed to prison and released on
parale pursuaint to Section 3000 or 3600.1 shall be monitored by a global
positioning system for life.

fe) Any inmate released on parole pursuant 1o this section shall be
required to pay for the costs associared with the monitoring by a global
pasitioning system. However, the Departiient of Corrections shall waive
any or all of thar payment wpon a finding of an irability to payv. The
department shall consider any remaining amonnts the immate has been
ordered to pav in fines, assessments and restitution fines, fees, and orders,
and shall give priorily to the payment of tose items before reguiring thar
the inmate pay for the global positioning monitoring,

SEC. 23.  Section 12022.75 of the Penal Code is amended to read:

1202275, #mwy fa) Excepi as provided in subdivision (b), any person
who, for the purpose of committing a felony, administers by injection,
inhalation, ingestion, or any other means, any contrelled substance listed
in Section 11054, 11055, 11056, 11057, or 11058 of the Health and Safety
Code, against the victim’s will by means of force, violence, or fear of
immediate and unlawful bodily injury to the victim or another person,
shall, tn addition and consecutive te the penalty provided for the felony or
attempted felony of which he or she has becn convicted, be punished by an
additional term of three years.

(b}(E} Any person who, in the commission or attempted conmission
of any offense specified in paragraph (2}, administers anv controlled
substance listed in Section 11054, 11053, 11056, 11057, or 11038 of the
Health and Safery Code to the victim shall be punished by an additional
and consecutive terint of imprisonment in the state prison for five years.

(2} This subdivision shall apply 1o the following offenses:

{4) Rape, in violation of paragraph (3) or (4) uf subdivision (a) of
Section 261

(B} Sodomy, inviclation of subdivision (f) or (i} of Section 286,

(C) Oral copulation, in violation of subdivision (£} or (i) of Section
288a.

(D} Sexual penctration, in viclation of subdivision (d) or (e) of
Section 289,

(E) Any offense specified in subdivision {c} of Section 667.61.

SEC. 24. Section 6600 of the Welfare and Institutions Code is
amended to read:

6600.  Asused in this article, the following lerms have the fallowing
nieanings:

(a)(1) “Sexualily violent predator” means a person who has been
convicted of a sexually vielent offense against twe one or more victims
and who has a diagnosed mental disorder that makes the person a danger to
the health and safety of others in that it is likely that he or she will engage
in sexually violent criminal behavior,

(2) For purposes of this subdivision any of the following shall be
considered a conviction for a sexually viclent offense:

{A) A prior or current conviction that resuited in a determinate
prison sentence for an offense described in subdivision (b).

{B) A conviction for an offense described in subdivision (b) that
was committed prior to July i, 1977, and that resulted in an indeterminate
prison sentence.

{C) A prior conviction in another jurisdiction for an offense that
includes all of the elements of an offense described in subdivision (b).

(D) A conviction for an offense under a predecessor statule that
includes all of the elements of an offense described in subdivision (b).

(E) A prior conviction for which the inmate received a grant of
probation for an offense described in subdivision (b}.

{F} A prior finding of not guilty by rcason of insanity for an offense
described in subdivision (b}.

(G} A conviction resulting in a finding that the person was a mentally
disordered sex offender,

(H) A prior conviction for an offense described in subdivision (b) for
which the person was commitied to the Department of the Youth Authority
pursiant to Section 1731,5.

(I} A prior conviction for an offense described in subdivision (b) that
resulted in an indeterminate prison senfence,

{3) Convictienofone or more of the crimes enuemerated in this section
shall constitute evidence that may support a court or jury determination
that & person is a sexually violent predator, but shall not be the sole basis
for the deternrination. The existence of any prior convictions may be shown
with documentary evidence. The details underlying the commission of an
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offense that led 1o a prior conviction, including a predatory relationship
with the victim, may be shown by documentary evidence, including, but
not limited to, preliminary hearing transcripts, trial transcripts, probation
and sentencing reports, and evaluations by the State Department of Mental
Health. Jurors shall be admonished that they may not find a person a
sexually violent predator based on prior offenses absent relevant evidence
of a currently diagnoscd mental disorder that makes the person a danger to
the health and safety of others in that it is likely that he or she will engage
in sexually violent criminal behavior.

(4} The provisions of this section shall apply to any person against
whom proceedings were initiated for commitment as a sexually violent
predator on or after January 1, 1996,

(b) “Sexually violent offense” means the following acts when
comniitted by foree, violence, duress. menace, or fear of immediate and
unlawful bodily injury on the victim or another person, or tireatening
1o retaliate in the juture against the victim or any other person, and that
arc committed on, before, or after the effective date of this article and
resull in & conviction or a finding of not guilty by reason of insanity, as
providedt defined in subdivision (a):, a felony violation of paragraph{2¥of
sitbelivistonfatof Section 261, paragraph{tHof-subdiviston{al-of Seetion
262, Seetion 264.1, 269, 286, subdiviston-{aror-fhyof Sectton 288, 284a,
2883, or m:rfawﬁs‘ﬁm—m of the Penal Code, or sedemy-or
mmm%&&m%ﬂ%fﬁmﬁtﬁ—ea&e any
Selony violation of Section 207, 209, or 220 of the Penal Code, committed
with the intent to comniit a violation of Section 201, 262, 264.1, 286, 288,
2&8a, or 289 of the Penal Code.

(¢) “Diagnosed mental disorder” includes a congenital or acquired
condition affecting the emotional or volitional eapacity that predisposes the
person te the commission of criminal sexual acts in a degree constituting
the person a menace to the health and safety of others.

(d) “Danger to the healih and safety of others™ does not require proof
of a recent overt act while the offender is in custody.

(e} “Predatory” means an act is directed toward a stzanger, a person
of casual acquaintance with whom no substantial relationship exists, or an
individual with whom a relationship has been established or promoted for
the primary purpose of victimization.

(f) “Recent overt act” means any criminal act that manifests a
likelihood that the actor may engage in sexually vielent predatory criminal
behavior.

(g} Notwithstanding any other provision of law and for purposes of
this section, no-mere-Hatrone g prior juvesile adjudication of a sexually
violent offense may constitute a prior conviction for which the person
received a determinate term if all of the following apphes apply:

(1) The juvenile was 16 years of age or older at the time he or she
committed the prior offense.

{2) The prior offense is a sexually violent offense as specified in
subdivision (b). Netwithstarding Seetionr6665-ronbranoffensedeseribed
rsubdiviston-thishatcomstiteasexnath-viotentoffetse-fer-prrposes

 thissubdivision:

(3} The juvenile was adjudged a ward of the juvenile court within the
meaning of Section 602 because of the person’s commission of the offense
giving rise to the juvesnile court adjudication,

(4) The juvenile was committed to the Department of the Youth
Authority for the sexuaily violent offense.

(hy A minor adjudged a ward of the court for commission of an
offense that is defined as a sexually violent offense shall be entitled to
specific lreatment as a sexual offender. The failure of a minor te receive that
treatment shall not constitute a defense or bar to a determination that any
person is a sexually vielent predator within the meaning of this article.

SEC. 25. Section 6600,1 of the Welfare and Iastitutions Code is
amended ta read:

6600.1. & 1 the viciim of an underlying offense that is specified
n subdwmon (b} of Section 6600 is a child under the age of 14 and-tre

2 , the offense shall
constitute a sexmlly violent of fense”™ for purposes of bectzon 6600,

T N T

SEC. 26.

Section 6601 of the Welfare and Institutions Code is
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amended to read:

6601, (a)(1) Whenever the Director of Corrections determines that
an individual who is in custody under the jurisdiction of the Department
of Corrections, and who is either serving a determinate prison sentence
or whose parolc has been revoked, may be a sexually viotent predator, the
director shall, at least six months prior to that individual’s scheduled date
for release from prison, refer the person for evaluation in accordance with
this section. However, if the inmate was received by the depariment with
less than nine mosnths of his or her sentence to serve, or if the inmate’s
release date is modified by judicial or admisnistrative action, the director
may refer the person for evaluation in accordance with this section at a date
that is less than six months prior to the inmate’s scheduled release date.

(2} A pelition may be filed under this scction if the individual
was in custody pursuant 1o his or ber determinate prison term, parole
revocation term, or a hold placed pursuant to Scetion 6601.3, at the time
the petition is filed. A petition shall not be dismissed on the basis of a later
judicial or administrative determination that the individual’s custody was
unlawful, if the unlawful custody was the result of a pood faith mistake
of fact or law. This paragraph shall apply (o any petition filed on or after
January 1, 1996.

{b} The person shall be screened by the Department of Corrections
and the Board of Prison Terms based on whether the person has committed
a sexually violent predatery offense and on a review of the persen’s social,
criminal, and institutional history, This screening shall he conducted
in accordance with a structured screening instrument developed and
updated by the State Department of Mental Health in consultation with the
Bepartment of Corrections. 1f as a result of this screening it is determined
that the person is likely to be a sexuvally violent predator, the Department
of Corrections shall refer the person to the State Department of Mental
Health for a full evaluation of whether the person meets the criteria in
Section 6600,

(¢) The State Department of Mental Health shall evaluate the person
in accordance with a standardized assessment protecol, developed and
updated by the State Department of Mental Health, to determine whether
the person is a sexually violent predator as defined in this article. The
standardized assessment protocol shall require assessment of diagnosable
mental disorders, as well as various factors known to be associated with the
risk of reoffense among sex offenders. Risk factors ta be considered shall
inciude criminal and psychosexual history, type, degree, and duration of
sexual deviance, and severity of mental disorder.

(d) Pursuant to subdivision {c), the person shall be evaluated by two
practicing psychiatrists or psychologists, or one praciicing psychiatrist and
one practicing psychologist, designaled by the Director of Meatal Health,
1€ both evaluaters concur that the person has a diagnosed mental disorder
so that he or she is likely to engage in acts of sexual violence without
appropriate treatment and custody, the Director of Mental Health shail
forward a request for a petition for commitment under Section 6602 to the
county designated in subdivision (i). Copies of the evaluation reperts and
any other supporting documents shall be made available to the attorney
designated by the county pursuant to subdivision (i) whe may file a petition
for commitment.

{e) If one of the professionals performing the evaluation pursuant to
subdivision (d) does not coneur that the person meets the criteria specified
in subdivision (d). but the other professional concludes that the person
meets those criteria, the Director of Mental Health shall arrange for further
examination of the person by two independent professionals selected in
accordance with subdivision (g},

(f)y If an examination by independent professionals pursuant to
subdivision (¢} is conducted, a petition to request commitment under this
article shall only be filed if both independent professionals who evaluate the
person pursuant to subdivision (e) coneur that the person meets the criteria
for commitment specified in subdivision (d). The professionals selected
to evaluate the person pursuant fo subdivision (g) shall inforn the person
that the purpose of their examination ig not treatment but to determine if
the person meets certain criteria to be involuntarily committed pursuant
to this article. It is not required that the person appreciate or understand
that information.

{g) Any independent professional who is designated by the Director
of Corrections ot the Director of Mental Health for purposes of this section
shall not be a state government employee, shall have at least five years
of experience in the diagnosis and treatment of mental disorders, and
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shall include psychiatrists and licensed psychologists who have a doctoral
degree in psychology. The requirements set forth in this section also shall
apply to any professionals appointed by the court to evaluate the person for
purposes of any other proceedings under this article.

(hy If the State Department of Mental Health determines that the
person is a sexually violent predator as defined in this article, the Director
of Mental Health shall forward a request for a petition to be filed for
commitment under this article to the county designated in subdivision (7).
Copies ol the evaluation reports and any other supporting docaments shall
be made available to the aftorney designated by the county pursuant
to subdivision {i) whe may file a petition for commitment in the
superior court.

(iy If the county’s designated counsel concurs with the
recommendalion, a petition for commitment shall be filed in the superior
court of the county in which the person was coenvicted of the offensc for
which he or she was committed to the jurisdiction of the Department
of Corrections. The petitien shall be filed, and the proceedings shall be
handled, by either the district attorney or the county counsel of that county.
The county board of supervisors shall designate cither the district attorney
or the county counsel to assume responsibility for proceedings under this
article.

(j) The time limits set forth in this section shall not apply during the
first year that this article is operative.

(k) Ifthe person is otherwise subject to parole, a finding or placement
made pursuant to this article shall not tolldiseharpeor-otherwiseaffeet
the term of parole pursuant to Article 1 (commencing with Section 3000)
of Chapter 8 of Title 1 of Part 3 of the Penal Code.

(1} Pursuant to subdivision {d), the attorney designated by the county
pursuant fo subdivision (1) shall notify the State Department of Mental
Health of its decision regarding the liling of a petition for commitment
within 15 days of making that decision.

SEC. 27. Section 6604 of the Welfare and lnstifutions Code is
amended to read:

6604.  Thecourtorjury shall determine whether, beyondarcasonable
doubt, the person is a sexually vielent predator. If the court or jury is not
satisfied beyond a reasonable doubt that the person is a sexually violent
predatar, the court shall direct that the person be released at the conclusion
of the term for which he or she was initially sentenced, or that the person
be unconditionally released at the end of parole, whichever is applicable. If
the court or jury determines that the person is a sexually violent predator,
the person shall be committed for swe—years an indeterminate term to
the custody of the State Department of Mental Health for appropriate
treatment and confinement in a secure facility designated by the Director

of Mental Hcaitizmd—tﬁc—pcrwsha%mfbc*epﬁtﬁtﬁm&m@mgm

commitment. The facility shall be located on the grounds of an institution
under the jurisdiction of the Department of Corrections,

SEC. 28. Section 6604.1 of the Welfare and I[nstitutions Code is
amended to read:
6604.1. (a) The twowyeat indeferminate term of commitment

provided for in Section 6604 shall commence on the date upon which the
court issues the initial order of commitment pursuant to that section. Fhe

{b) The person shall be evaluated by two practicing psychologists
or psychiatrists, or by one practicing psychologist and one practicing
psychiatrist, designated by the State Department of Mental Health. The
provisions of subdivisions (c) to {i), inclusive, of Section 66¢1 shall apply
to cvaluations performed for purposes of extended commitments. The
rights, requirements, and procedures set forth in Section 6603 shall apply
to extended a/f commitment proceedings.

SEC. 29. Section 6605 of the Welfare and TInstitutions Code is

amended to read:

6605. (a) A person found to be a sexually violent predator and
committed to the custody of the State Department of Mental Health shall
have a curreat examination of his or her mental condition made at least
once cvery year. The annual report shall inchude consideration of whether
the committed person currently meets the definition of a sexually violent
predutor and whether conditional release 1o a less restrictive aliernative
or an uncenditional release is in the best interest of the person and
conditions can be imposed that would adequately protect the community,
The Department of Mental Health shall file this periodic report with the
court that commirted the persen under this article. The report shall be
in the form of a declaration and shall be prepared bv a professionally
qualified person. A copy of the report shall be served on the pmsecrttin'g
agency involved in the initial commitment and upon the committed person,
The person may retain, or if he or she is indigent and so requests, the court
may appoint, a qualified expert or professional person to examine him or
her, and thc expert or professional person shall have access to all records
concerning the persen,

(b) Fhe-directorstrriprovide theeommitted-persomrwitramammnuet

- If the Department of Mental Health
determines that either: (1) the person’s condition has so changed that the
person no longer meets the definition of a sexually violent predator, or {2)
conditional release 1o a less restrictive alternative is in the best interest
of the pevson and conditions can be imposed that adequately protect the
community, the divector shall authorize the person o petition the court for
conditional release to a less vestrictive alternative or for an wncondifional
discharge. The petition shall be filed with the court and served upon the
prosecuting agency responsible for the initial commitment, The court,
upon receipt of the petition for conditional release io a less restrictive
alternative or unconditional discharge, shall order a show cause hearing
at which the court can consider the petition and any accompanying
documentation provided by the medical director, the prosecuting attorney
or the committed person.

(c) If the court at the show cause hearing determines that probable
cause cxists to believe that the committed person's diagnosed mental
disorder has so changed that he or she is not a danger to the health and
safety of others and is not likely to engage in sexually violent criminal
behavior if discharged, then the court shall set 4 hearing on the issue.

td) At the hearing, the committed person shall have the right to be
present and shall be entilled to the benefit of all constitutional protections
that werc afforded to him or her at the initial commitment proceeding, The
attorney designated by the county pursuant to subdivision (i) of Sectien
6601 shall represent the state and shail have the right to demand a jury trial
and to have the committed person evaluated by experts chosen by the state,
The committed person also shall have the right to demand a jury trial and
to have experts cvaluate him or her on his or her behalf. The court shall
appoint an expert if the person is indigent and requests an appointment.
The burden of proof at the Learing shall be on the state to prove beyond a
reasonable doubt that the commitied person’s diagnosed mental disorder
remains such that he or she is a danger to the health and safety of others and
is likely to engage in sexually violent criminal behavior if discharged.

{c} If the court or jury rules against the commitied person at the
hearing conducted pursuant to subdivision (d3, the term of commitment
of the person shall run for & an indeterminate period oftwe-yests from the
date of this ruling. {f the courtor jury rules for the committed person, he or
she shall be unconditionally relcased and unconditionally discharged.

(f} Inthe eventthat the Siate Department of Mental Health has reason
to believe that a person committed to it as a sexunally violent predator is
no longer a sexually violent predator, it shall seek judicial review of the
person’s commitment pursuant to the procedures set forth in Section 7250
inthe superior court from which the commitment was made. [fthe superior
court determines that the person is no Jonger a sexually violent predator, he

# % % Text of Proposed Laws | 137

56




TEXT OF PROPOSED LAWS # #* %

or she shall be unconditionally released and unconditionally discharged.

SEC. 30. Section 6608 of the Weltare and Institutions Code is
amended to read:

6608. (a) Nothing in this article shall prohibit the person who
has been committed as a sexually violent predator from petitioning the
courl for conditional release strd-subsequent or an unconditional discharge
without the recommendation or concurrence of the Director of Menta!
Health. i a person has previously filed a petition for conditional release
without the concurrence of the director and the court determined. either
upon review of the petition or following a hearing, that the petition was
frivalous or that the committed person’s condition hrad not so changed that
he or she would not be a danger to others in that it is not likely that he
or she will engage in sexually violent criminal behavior if placed under
supervision and treatment in the community, then the court shall deny
the subsequent petition unless it contains facts upon which a court could
find that the condition of the committed person had so changed that g
hearing was warranied. Upon receipt of a first or subsequent petition from
a committed person without the concurrence of the director, the court shall
endeavor whenever pessible to review the petition and determine if it is
based upon frivolous grounds and, if so, shall deny the petition without a
hearing. The person petitioning for conditional release and unconditional
discharge under this subdivision shall be entitled to assistance of counsel.

{b) The court shall give notice of the hearing date to the attorney
designated in subdivision (i) of Section 6601, tic retained or appointed
attorney for the commitied person, and the Director of Mental Health at
least 15 court days before the hearing date.

{¢) No hearing upon the petition shall be held until the person who
is committed has been under commitment for confinement and care in a
facility designated by the Director of Menial Health for not less than one
year from the date of the order of commitment,

{d} The court shall held a hearing to determine whether the person
committed would be a danger to the health and safety of others in that it
is likely that he or she will engage in sexually violent criminal behavior
due to his or her diagnosed mental disorder if under supervision and
tregtment in the community. [f the court at the hearing determines that
the committed person would not be a danger to others due to his or her
diagnosed mental disorder while under supervision and treatment in the
community, the court shall order the committed person placed with an
appropriate forensic conditional release program operated by the state for
one year. A substantial portion of the state-operated forensic conditional
release program shall include outpatient supervision and treatment. The
court shall retain jurisdiction of the person throughout the course of the
program, At the end of one year, the court shall hold a hearing to determine
if the person should be unconditionally released from commitment on the
basis that, by reason of a diagnosed mental disorder, he or she is not a
danger to the health and safety of others in that 1t is not likely that he or she
will engage in sexually violent criminal behavior. The court shall not make
this determination until the person has completed at least one year in the
state-cperated forensic conditional release program. The eourt shall notify
the Director of Mental Health of the hearing date.

{e) Before placing a comnmitted person in a state-operated forensic
conditiona! release program, the community program director designated
by the State Department of Mental Health shall submit a written
recommendation fo the court stating which forensic conditional release
program is most appropriate for supervising and treating the committed
person. If the court does not accept the community program director’s
recommendation, the court shall specify the reason or reasons for its
order on the record. The procedures described in Sections 1605 to 1610,
inclusive, of the Penal Code shall apply to the person placed in the forensic
conditional release program.

(fy 1f the court determines that the person should be transferred 1o
a state-operated forensic conditional release program, the community
program director, or his or her designce, shall make the necessary
placement arrangements and, within 21 days after receiving notice of the
court’s finding, the person shall be placed in the community in accordance
with the treatment and supervision plan unless good cause for not doing so
is prescoted to the court.

{g) If the court rules against the committed person at the trial for
unconditional release from commitment, the court may placc the comimitted
person on outpatient status in accordance with the procedures described in
Title 15 (commencing with Section 1600) of Part 2 of the Penal Code.
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(h) Ifthe courtdenies the petition to place the person in anappropriate
forensic conditional release program or if the petition for uncenditional
discharge is denied, the person may not file a new application until one
vear has elapsed from the date of the denial.

(i) [nany hearing authorized by this section, the petiticner shall have
the burden of proof by a preponderance of the evidence.

(j) If the petition for conditional release is not made by the director
of the treatment facility to which the person is cominitted, no action on
the petition shall be taken by the court witheut first obtaining the written
recommendation of the director of the treatment facility.

(k) Time spent in a conditional relcase program pursuant to this
section shall not count foward the term of commitment under this article
unless the person is confined in a locked facility by the coaditional release
program, in which case the time spent in a locked facility shall count
toward the term of commitment.

SEC. 31.

It is the intent of the People of the State of California in enacting this
measure o strengthen and improve the laws that punish and control sexual
offenders. It is also the intent of the People of the State of Califernia that
il any provision in this act conflicts with any other provision of law that
provides for a greater penalty or longer period of imprisonment the latter
provision shall apply.

SEC. 32, Severability Clause

If any provision of this act, or part thereof, is for any reason held to be
invalid or unconstitutional, the remaining provisions shail not be affected,
but shall remain in full force and effect, and to this end the provisions of
this aet are severable.

SEC. 33, Amendment Clause

The provisions of this act shall not be amended by the Legislature
except by a statute passed in each house by rolleall vote entered in the
journal, two-thirds of the membership of each house coneurring, or by a
statute that becomes effective only when approved by the voters. However,
the Legislature may amend the provisions ef this act to expand the scope
of their application or to increase the punishments or penalties provided
herein by a statute passed by majority vote of each house thereof.

PROPOSITION 84

This initiative measure is submitted to the people in accordance with
the provisions of Article i, Section 8, of the California Constitution.

This initiative measure adds sections to the Public Resources Code:
therefore, new provisions proposed to be added are printed in irafic rype to
indicate that they are new.

PROPOSED LAW

Intent Clause

SECTION 1. Division 43 is added to the Public Resources Code,
to read:
DIVISION 43, THE SAFE DRINKING WATER, WATER QUALITY

AND SUPPLY, FLOOD CONTROL, RIVER AND COASTAL
FPROTECTION BOND ACT OF 2006

Craprer 1. Gengrar ProvisioNs

73004, This Division shall be known and may be cited as the Safe
Drinking Water, Water Quality and Supply, Flood Control, River and
Coastal Protection Bond Aet of 2006,

75002, The people of California find and declare that protecting the
stare’s drinking water and water resources is vital to the public health, the
state’s econony, and the environnent,

75002.5.  The people of California jurther find and declare that the
stale’s waters are vulnerable (o contamination by dangerous bacreria,
polluted runoff, toxic chemicals, damage from catastrophic floods and
the demands of a growing population. Therefore, actions must be taken fo
ensure safe drinking water and a reliable supply of water for farms, cities
and businesses, as well as to protect California’s rivers, lakes, streams,
beaches, bays and coastal waters, for this and fitire generations.

73603, The people of Califprnia further find and declare thar it is
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pill or other legislation. The State Department of Mental Health
shall be responsible for cperation of the facility, including the
provision of treatment.

5600.1. If the victim of an underlying offense that is specified in
subdivision {b) of Sectlon 6600 is a child under the age of 14, the
cffense shall constitute a "sexually viclent cffense" for purposes of
Section 6600.

ce0l. {a} {1} Whenever the Secretary of the Department of
Corrections and Rehabilitation determines that an individual who is
in custody under the jurisdiction of the Department of Corrections
and Rehabilitation, and who is either serving a determinate prison
sentence or whose parcle has been revoked, may be a sexually violent
predator, the secretary shall, at least six months prior to that
individual's scheduled date for release from prison, refer the person
for evaluation in accordance with this section. However, if the
inmate was recelived by the department with less than nine months of
his or her sentence to sarve, or 1f the inmate's release date is
modified by Jjudicial or administrative actieon, the secretary may
refer the person for evaluation in accordance with this section at a
date that is less than six months prior to the Inmate's scheduled
release date.

{(2) A petiticn may be filed under this section if the individual
was in custody pursuant to his or her determinate prison term, parole
revocation term, or a hold placed pursuant to Secticon 6601.3, at the
time the petition is filed. A petition shall nct be dismissed on the
bhasis of a later judiclal or administrative determination that the
individual's custody was unlawful, if the unlawful custody was the
result of a good falth mistake of fact or law. This paragraph shall
apply to any petition filed on or after January 1, 1996.

(by The person shall be screened by the Department of Corrections
and Rehabilitation and the Board of Parole Hearings based on whether
the person has committed a sexually viclent vredatory offense and on
a review of the person's social, criminal, and instituticnal history.
This screening shall be conducted in accordance with a structured
screening instrument developed and updated by the State Department of
Mental Health in consultation with the Department of Corrections and
Rehabilitation. If as a result of this screening it is determined
that the person 1s likely to be a sexually violent predator, the
Department of Corrections and Rehabilitation shall refer the person
to the State Department of Mental Health for a full evaluation of
whether the person meets the criteria in Section 6600.

{¢} The State Department of Mental Health shall evaluate the
person in accordance with a standardized assessment protocol,
developed and updated by the State Department of Mental Health, to
determine whether the person is a sexually violent predator as
defined in this article. The standardized assessment protocol shall
reguire assessment of diagnosable mental disorders, as well as
various factors known to be assoclated with the risk of reoffense
among sex offenders. Risk factors to be considered shall includs
criminal and psychosexual history, type, degree, and duration of
sexual deviance, and severity of mental disorder.

{d}) Pursuant to subdivision (c}, the person shall be evaluated by
two practlcing psychiatrists or psychologists, or one practicing
psychiatrist and cone practicinmg psychologist, designated by the
Director of Mental Health, one or both of whom may be independent
professionals as defined in subdivision (g). If both evaluators
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concur that the person has a diagnosed mental discrder sc that he or
she 18 likely to engage in acts of sexual violence without
appropriate treatment and custody, the Director of Mental Health
shall forward a reguest for a petition for commltment under Section
6602 to the county designated in subdivision {i). Coples of the
evaluation reports and any other supporting documents shall be made
available to the attorney designated by the county pursuant to
subdivision {i) who may file a petition for commitment.

{e} If one of the professicnals performing the evaluation pursuant
tc subdivision {d} does not concur that the person meets the
criteriz specified in subdivisicn (d}, but the other professicnal
concludes that the person meets those criteria, the Director of
Mental Health shall arrange for further examination of the perscn by
two independent professionals selected in accordance with subdivision
{g).

(£} If an examination by independent professiocnals pursuant to
subdivision (e) is conducted, a petition to request commitment under
this article shall only be filed if both independent professionals
who evaluate the perscn pursuant to subdivision (e) concur that the
person meets the criteria for commitment specified in subdivision
{d). The professionals selected to evaluate the person pursuant to
subdivision (g) shall inform the person that the purpose of their
examination is not treatment but to determine if the person meets
certain criteria to be involuntarily committed pursuant to this
article. It is not required that the person appreciate or understand
that information.

{g} Any independent professional who 1s designated by the
Secretary of the Department of Corrections and Rehabilitation or the
Director of Mental Health for purposes of this section shall not be a
state government employee, shall have at least five years of
experience in the diagnosis and treatment of mental disorders, and
shall include psychiatrists and licensed psychologists who have a
doctoral degree in psychology. The reguirements set forth in this
section alsc shall apply to any professionals appointed by the court
to evaluate the person for purposes of any other proceedings under
this article.

{hy If the State Department of Mental Health determines that the
person is a sexually wviclent predator as defined in this article, the
Director of Mental Health shall forward a reguest for a petition to
be filed for commitment under this article to the county designated
in subdivision (i}. Copies of the evaluation reports and any other
suppoerting documents shall be made available to the attorney
designated by the county pursuant to subdivisien (i) who may file a
perition for commitment in the superior court.

(1} If the county's designated counsel ceoncurs with the
recommendation, a petition for commitment shall be filed in the
superior court of the county in which the person was convicted of the
offense for which he or she was committed to the jurisdiction of the
Department ¢f Corrections and Rehabilitation. The petition shall be
filed, and the proceedings shall be handled, by either the district
attorney or the county counsel of that county. The county board of
supervisors shall designate either the district attorney or the
county ccunsel to assume responsibility for proceedings under this
article.

(1) The time limits set forth in this section shall not apply
during the first year that this article is operative.

(k} An corder issued by a judge pursuant to Section 6601.5, finding
that the petition, on its face, supports a finding of probable cause
to believe that the individual named in the petition is likely to
engage 1n sexually violent predatory criminal behavior upon his or
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ner release, shall toll that person's parcle pursuant to paragraph
{4) of subdivision {(a} of Section 3000 of the Penal Code, if that
individual is determined to be a sexually violent predator.

(1} Pursuant to subdivision (d), the attorney designated by the
county pursuant to subdivisicon (i) shall notify the State Department
of Mental Health of its decision regarding the filing of a petition
for commitment within 15 days of making that decision.

{m} (1) The department shall provide the fiscal and policy
committees of the Legislature, including the Chairperson of the Joint
Legislative Budget Committee, and the Department of Finance, with a
semiannual update on the progress made to hire gualified state
enployees to conduct the evaluation required pursuant to subdivision
{(d). The first update shall be provided no later than July 10, 2009.

(2) On or before January 2, 2010, the department shall report to
the Legislature on all of the following:

{A) The costs to the department for the sexual offender commiiment
program attributable t¢ the provisicns in Proposition 83 cof the
November 2006 general election, otherwise known as Jessica's Law.

{B) The number and proportiocon of inmates evaluated by the
department for commitment to the program as a result of the expanded
avaluatlon and commitment criteria in Jessica's Law.

(C) The number and proportion of those inmates who have actually
been committed for treatment in the program.

{3) This section shall remain in effect and be repealed on the
date that the director executes a declaration, which shall be
provided to the fiscal and peclicy committees of the Legislaturs,
including the Chairperson of the Joint Legislative Budget Committes,
and the Department of Finance, specifying that sufficient qualified
state employees have been hired to cenduct the evaluations reguired
pursuant to subdivision (d}, or January 1, 2013, whichever occurs
first.

6601, {a) (1) Whenever the Secretary of the Department of
Corrections and Rehabilitation determines that an individual who is
in custody under the jurisdiction of the Department of Corrections
and Eehabllitation, and who is either serving a determinate prison
sentence or whose parole has been revcked, may be a sexually violent
predator, the secretary shall, at least six months prior to that
individual's scheduled date for release from priscn, refer the person
for evaluation in accordance with this section. However, if the
inmate was receilved by the department with less than nine months of
his or her sentence to serve, cr if the inmate's release date is
modified by Judicial or administrative acticn, the secretary may
refer the person for evaluation in accordance with this section at a
date that 1s less than six meonths prior to the inmate's scheduled
release date.

(2) A petition may be filed under this secticn if the individual
was in custody pursuant to his or her determinate prison term, parole
revocation term, or a hold placed pursuant to Section 6601.3, at the
time the petition is filed. A petition shall not be dismissed on the
basis of a later judicial or administrative determination that the
individual's custody was unliawful, if the unlawful custody was the
result of a good faith mistake of fact or law. This paragraph shall
apply to any petition filed on or after January 1, 1996.

{b} The person shall be screened by the Department of Corrections
and Rehabilitation and the Board of Parole Hearings based on whether
the person has committed a sexually vioclent predatory offense and on
a review of the person's soclal, c¢riminal, and instituticnal history.
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This screening shall be conducted in accordance with a structured
screening instrument developed and updated by the State Department of
Mental Health in consultation with the Department of Corrections and
Rehabilitation. If as a result of this screening it is determined
that the person is likely to be a sexually violent predator, the
Department of Cocrrections and Rehabilitation shall refer the perscon
to the State Department of Mental Health for a full evaluation of
whether the person meets the criteria in Secticn 6600,

(¢) The State Department of Mental Health shall evaluate the
person in accordance with a standardized assessment protoceol,
developed and updated by the State Dgpartment of Mental Health, to
determine whether the person is a sexually viclent predator s
defined in this article. The standardized assessment protocol shall
require assessment of diagnosable mental disorders, as well as
varioug factors known to be asscciated with the risk of reoffense
among sex offenders. Risk factors to be considered shall include
criminal and psychosexual history, type, degree, and duration of
sexual deviance, and severity of mental discorder.

(d; Pursuant to subdivisicn {c¢), the person shall be evaluated by
two practicing psychiatrists or psychologists, or one practicing
psychiatrist and one prsacticing psychologist, designated by the
Director of Mental Health. If both evaluators concur that the person
has a diagnosed mental disorder so that he or she is likely to engage
in acts of sexual violence without appropriate treatment and
custody, the Director of Mental Health shall forward a reguest for a
petition for commitment under Section 6602 to the county designated
in subdivision (i). Copies of the evaluation reports and any other
supporting documents shall be made available to the attorney
designated by the county pursuant to subdivision (i} who may file a
petition for commitment.

(e} If one of the professionals performing the evaluation pursuant
to subdivision {(d) dees not concur that the person meets the
criteria specified in subdivision (d), but the other professional
concludes that the person meets those c¢riteria, the Director of
Mental Health shall arrange for further examination of the person by
two independent professionals selected in accordance with subdivision
(g) -

(f} If an examination by independent professionals pursuant to
subdivision (e} is conducted, a petition to request commitment under
this article shall only be filed if both independent professionals
who evaluate the person pursuant to subdivision (e) concur that the
person meets the criteria for ccommitment specified in subdivision
(d}. The professionals selected to evaluate the person pursuant to
subdivision (g) shall inform the person that the purpose of their
examination is neot treatment but to determine if the person meets
certain criteria to be involuntarily commlitted pursuant to this
article. [t 1s not required that the person appreciate or understand
that information.

(g) Any independent professional who is designated by the
Secretary of the Department of Corrections and Rehabilitation or the
Director of Mental Health for purposes of this section shall not be a
state government employee, shall have at least five years of
experience in the diagnosis and treatment of mental disorders, and
shall include psychiatrists and licensed psychologists who have a
doctoral degree in psychology. The reguirements set forth in this
section alse shall apply to any professionals appointed by the court
to evaluate the person for purposes of any other proceedings under
this article.

{hy If the State Department of Mental Health determines that the
person is a sexually violent predator as defined in this article, the
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irector of Mental Health shall forward a reguest for a petitlion to
be filed for commitment under this article to the county designated
in subdivision (i). Copies of the evaluation reports and any other
supperting documents shall be made available to the attorney
designated by the county pursuant to subdivision {i) who may file a
petition for commitment in the superior court.

(i) If the county's designated counsel concurs with the
recommendation, a petition for commitment shall be filed in the
superior ccurt of the county in which the person was convicted of the
offense for which he or she was committed to the jurisdiction of the
Department of Corrections and Rehabilitation., The petition shall be
filed, and the proceedings shall be handled, by either the district
attorney or the county counsel of that county. The county board of
supervisors shall designate either the district attorney or the
county counsel to assume responsibility for proceedings under this
article.

(3} The time limits set forth in this section shall not apply
during the first year that this article is cperative,

(k) An order issued by a judge pursuant to Section 6601.5, finding
that the petition, on its face, supports a finding of probable cause
to believe that the individual named in the petition is likely to
engage in sexually violent predatory criminal behavior upon his or
her release, shall toll that person's parcle pursuant to paragraph
{4} of subdivision (a} of Secticn 3000 of the Penal Code, if that
individual i1s determined to be a sexually violent predator.

{1} Pursuant to subdivision (d}, the attorney designated by the
county pursuant to subdivision (i) shall netify the State Department
of Mental Health of its decision regarding the filing of a petition
for commitment within 15 days of making that decision.

{m} This section shall become operative on the date that the
director executes a declaration, which shzll be provided to the
fiscal and policy committees of the Legislature, including the
Chairperson of the Joint Legislative Budget Committee, and the
Department of Finance, specifying that sufficient gualified state
employees have been hired to conduct the evaluaticns required

pursuant to subdivision (d), or January 1, 2013, whichever occurs
first.
6601.3. {a} Upcn a showing of good cause, the Board of Prison Terms

may order that a person referred to the State Department of Mental
Health pursuant to subdivision (b} of Section 6601 remain in custody
for no more than 45 days beyond the person's scheduled release date
for full evaluation pursuent to subdivisiocns {(¢) to (1), inclusive,
of Section 66C1.

{b) For purposes of this section, good cause means cilrcumstances
where there is a recalculation of credits or a restoratiocn of denied
or lost creditsg, a resentencing by a court, the receipt of the
priscner into custody, or equlvalent exigent clrcumstances which
result in there being less than 45 days prior to the person's
scheduled release date for the full evaluation described in
subdivisions (¢} te (i)}, inclusive, of Section 6601.

6601.5. Upon filing of the petition and a request for review under
this section, & judge of the superior court shall review the petition
and determine whether the petition states or contains sufficient
facts that, 1f true, would constitute probable cause to believe that
the individual named in the petiticn is likely to engage in sexually
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viclent predatory criminal behavior upon his or her release. If the
judge determines that the petiticn, on its face, supporis a finding
of probable cause, the judge shall order that the person be detained
in a secure facility until a hearing can be completed pursuant to
Section 6602. The probable cause hearing provided for in Section €602
shall commence within 10 calendar days of the date of the order
lssued by the judge pursuant to this section.

6602 . {a) A judge of the superior court shall review the petition
and shall determine whether there is probable cause to believe that
the individual named in the petition is likely to sngage in sexually
violent predatory criminal behavior upon his or her release. The
person named in the petition shall be entitled to assistance of
counsel at the prcobable cause hearing. Upon the commencement of the
probable cause hearing, the person shall remain in custody pending
the completion of the probable cause hearing. If the judge determines
there is not probable cause, he or she shall dismiss the petition
and any person subject to parcle shall report to parole. If the judge
determines that there is probable cause, the judge shall order that
the person remain in custedy in a secure facility until a trial is
completed and shall order that a trial be conducted to determine
whether the person is, by reason of a diagnosed mental disorder, a
danger to the health and safety of others in that the person is
likely to engage in acts of sexual violence upon his or her release
from the jurisdiction of the Department of Corrections or other
secure facility.

(b} The probable cause hearing shall not be continued except upon
z showing of good cause by the party requesting the continuance.

{c} The court shall notify the State Department of Mental Health
of the outceme of the prokable cause hearing by forwarding to the
department a copy of the minute corder of the court within 15 days of
the decisicn.

6602.5. {(a) No perscn may be placed in a state hospital pursuant to
the provisionsg of this article until there has been a determination
pursuant to Section 6601.3 or 6602 that there is probable cause to
believe that the individual named in the petition is likely to engage
in sexually violent predatory criminal behavior.

{b} The State Department of Mental Health shall identify each
person for whom a petition pursuant to this article has been filed
who 1s in a state hospltal on or after January 1, 1998, and who has
not had a probkable cause hearing pursuant to Section 6602. The State
Department of Mental Health shall notify the court in which ths
petition was filed that the person has not had a probable cause
hearing. Copies of the ncotice shall be provided by the ccurt to the
attorneys of record in the case. Within 30 days .of notice by the
State Department of Mental Health, the ccurt shall either order the
person removed from the state hospital and returned to local custedy
or hold a probable cause hearing pursuant to Section 6602.

{c) In no event shall the number of persons referred pursuant to
subdivision (b) to the superiocr court of any county exceed 10 in any
30-day period, except upon agreement of the presiding judge of the
superior court, the district attorney, the public defender, the
sheriff, and the Director of Mental Health.

{d) This section shall be implemented in Los Angeles County
pursuant to a letter of agreement between the Department of Mental
Health, the Los Angeles County district attorney, the Los Angeles
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County public defender, the Los Angeles County sheriff, and the Los
Angeles County supericr court. The number of persons referred to the
supericr court of Los Angeles County pursuant to subdivision (b)
shall be governed by the letter of agreement.

6603. {a) A person subject to this article shall be entitled to a
trial by Jjury, to the assistance of counsel, to the right to retain
experts or professional persons to perform an examination on his or
her behalf, and to have access to all relevant medical and
peychological records and reports. In the case of a person who is
indigent, the court shall appoint counsel to assist him or her, and,
upon the person's request, assist the person in obtaining an expert
or professional person to perform an examination or participate in
the trial on the person's behalf. Any right that may exist under this
section to reguest DNA testing on pricr cases shall be made in
conformity with Section 1405 of the Penal Code.

{b) The attorney petitioning for commitment under this article
shall have the right to demand that the trial bs before a Jury.

{c} {1} If the attorney petltioning for commitment under this
article determines that updated evaluations are necessary in order to
properly present the case for commitment, the attorney may reguest
the State Department of Mental Health to perform updated evaluations.
If one or more of the original evaluators is no longer available to
testify for the petitioner in court proceedings, the attorney
petitioning for commitment under this article may request the State
Department of Mentel Health to perform replacement evaluations. Whean
a request is made for updated or replacement evaluations, the State
Department of Mental Health shall perform the requested evaluations
and forward them to the petitioning attorney and to the counsel for
the person subject to this article. However, updated or replacement
evaluations shall not be performed except as necessary to update one
or mere of the original evaluations or to replace the evaluation of
an evaluator who is no longer available to testify for the petitioner
in court proceedings. These updated or replacement evaluations shall
include review of available medical and psychological records,
including treatment records, consultation with current treating
cliniciens, and interviews of the person being evaluated, either
voluntarily or by court order. If an updated or replacement
evaluation results in a split cpinien as to whether the person
subject to this article meets the criteria for commitment, the State
Department of Mental Health shall conduct two additional evaluations
in accordance with subdivision (£} of Section €6601.

{2) For purposes of this subdivision, "no longer avallable to
testify for the petitioner in court proceedings" means that the
evaluator is no longer authorized by the Director of Mental Health to
perform evaluations regarding sexually violent predators as a result
of any of the following:

(A} The evaluator has falled to adhere to the protocel of the
State Department of Mental Health.

(B} The evaluator's license has been suspended or revoked.

{C) The evaluator is unavallable pursuant to Sectlion 240 of the
Evidence Code.

{d) Notrhing in this secticn shall prevent the defsnse from
presenting ctherwise relevant and admissible evidence.

{e}y If the person subject to this article or the petitioning
attorney does not demand a jury trial, the trial shall be beforez the
court without a jury.

(£} A unanimous verdict shall be reguired in any jury trial.
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{g) The court shall notify the State Department of Mental Health
of the outcome of the trial by forwarding to the department a copy of
the minute order of the court within 72 hours of the decision.

{h) Nothing in this section shall limit any legal or equitable
right that a person may have to reguest DNA testing.

6£603.3. {a) (1) Except as provided in paragraph (2), nco attorney

may disclose or permit to be disclosed to a person subject to this
article, family members of the person subject to this article, or any
other person, the name, address, telephone number, or other
identifying information of z victim or witness whose name is
discloged to the attorney pursuant to Section 6603 and Chapter 1
(commencing with Section 2016.010} of Part 4 of Title 4 of the Code
of Civil Procedure, unless specifically permitted to do so by the
court after a hearing and showing of good cause.

(2) Notwithstanding paragraph (1), an atterney may disclcse or
permit to be disclosed, the name, address, telephone number, or other
identifying information of a victim or witness to persons employved
by the attorney or to a person hired or appcointed for the purpose of
assisting the person subject to this article in the preparation of
the case, 1f that disclosure is required for that preparation.
Persons provided this information shall be informed by the attorney
that further dissemination of the information, except as provided by
this section, is prohibited.

(3) A willful wvioclation of this subdivision by an attcrney,
perscons employed by an attorney, or persons appolinted by the court is
a2 misdemeanor.

{b) If the person subject to this article is acting as his or her
own attorney, the court shall endeavor to protect the name, address,
telephone number, or other identifying information of a victim or
witness by providing for contact only through a private investigator
licensed by the Department of Consumer Affairs and appecinted by the
court or by imposing other reascnable restrictions, sbsent a showing
of good cause as determined by the court.

6603.5. No employee or agent of the Department of Corrections and
Rehapilitation, the Board of Parcle Hearings, or the State Department
of Mental Health shall disclose Lo any person, except fLo employees

or agents of each named department, the prosecutor, the respondent's
counsel, licensed private investigateors hired or appointed for the
respondent, or other persons or agencies where authorized or reguired
by law, the name, address, telephcone number, or cother identifying
informaticn of a person who was involved in a civil commitment
hearing under this article as the victim of a sex offense except
where authorized or required by law.

6603.7. {a} Except as provided in Section 6603.3, the court, at the
request of the victim of a sex offense relevant in a proceeding
under this article, may order the identity of the victim in all
records and during all proceedings to be either Jane Doe or John Doe,
if the court finds that the order is reasonably necessary to protect
the privacy of the perscn and will not unduly prejudice the party
petitioning for commitment under this article cr the person subject
to this article.
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(by If the court orders the victim to be identified as Jane Doe or
John Doe pursuant to subdivision (a), and if there 1s a jury trial,
the court shall instruct the jury at the bkeginning and at the end of
the trial that the victim 1s being sc identified eonly for the
purposes of protecting his or her privacy.

6604. The ceourt cor jury shall determine whether, beyond a
reasonable doubt, the person is a sexually violent predatcr. If the
court or Jury is not satisfied beyond a reasonable doubt that the
person is & sexually violent predator, the court shall direct that
the person be released at the conclusion of the fterm for which he or
she was Ilnitially sentenced, or that the person be unconditionally
released at the end of parole, whichever is applicable. If the court
or jury determines that the perscn is a sexually wviclent predator,
the persocon shall be committed for an indeterminate term to the
custody of the State Department of Mental Health for sppropriate
treatment and confinement in a secure facility designated by the
Director of Mental Health. The facllity shall be located on the
grounds of an institution under the Jjurisdicticn of the Department of
Correcticns.

6604 .1. {a] The indeterminate term of commitment provided for in
Section €604 shall commence on the date upon which the court issues
the initial order of commitment pursuant to that section.

{(b) The perscon shall be evaluated by two practicing psychologists
or psychiatrists, or by one practicing psychologist and one
practicing psychiatrist, designated by the State Department of Mental
Health. The provisions of subdivisicns (¢} to (i}, inclusive, of
Section 6601 shall apply to evaluations performed for purposes of
extended commitments. The rights, reguirements, and procedures set
forth in Section 6603 shall apply to all commitment proceedings.

5605, (a) A person found to be a sexually violent predator and
committed to the custody of the State Department of Mental Health
gshall have a current examination of his or her mental condition made
at least once every year. The annual report shall include
consideration of whether the commitited person currently meets the
definition of a sexually viclent predatcor and whether conditicnal
release to a less restrictive alternative or an unconditional release
is in the best interest of the person and conditions can be imposed
that would adequately protect the community. The State Department of
Mental Health shall file this periodic report with the court that
committed the person under this article. The report shall be in the
form of a declaration and shall be prepared by & professionally

palified person. A copy of the report shall be served on the
prosecuting agency inveclved in the initial commitment and upon the
committed person. The person may retain, or 1f he or she is indigent
and so requests, the court may appoint, a qualified exupert or
professional person to examine him or her, and the expert or
professional person shall have access to all records concerning the
person.

(bby If the State Department of Mental Health determines that
gither: (1) the person's condition has so changed that the perscn no
longer mests the definition of a sexually violent predator, or (2)
conditional release to a less restrictive alternative is in the best
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interest of the person and conditions can be imposed that adequately
protect the community, the director shall authorize the person to
petition the court for conditicnal release tTo a less restrictive
alternative or for an unconditicnal discharge. The petition shall be
filed with the court and served upon the prosecuting agency
responsible for the initial commitment. The court, upon recelipt of
the petition for conditional release to & less restrictive
alternative or unconditional discharge, shall order a show cause
hearing at which the court can ccnsider the petition and any
accompanying dccumentation provided by the medical dirsctor, the
prosecuting attorney, or the committed perscn.

{c) If the court at the show cause hearing determines that
probable cause exists to believe that the committed person's
diagnosed mental discrder has so changed that he or she is not a
danger to the health and safety of others and i1s not likely to engage
in sexually violent criminal behavior if discharged, then the court
shall set & hearing on the issue.

{d) At the hearing, the committed perscon shall have the right to
be present and shall be entitled to the benefit of all constitutional
protections that were afforded to him or her at the initial
commitment proceeding. The attorney designated by the county pursuant
to subdivision (ij of Section 6601 shall represent the state and
shall have the right to demand a jury trial and to have the committed

person evaluated by experts cheosen by the state. The committed
person also shall have the right to demand & jury trial and to have
experts evaluate him or her on his or her behalf. The court shall
appoint an expert if the person is indigent and requests an
appointment. The burden of proof at the hearing shall be on the state
to prove beyond a reasonable doubt that the committed person's
diagnosed mental disorder remains such that he or she is a danger to
the health and safety of others and is likely to engage in sexually
violent criminal behavior if discharged. Where the person's failure
to participate in or complete treatment 1s relied upon as proof that
the person's condition has not changed, and there is evidence to
support that reliance, the jury shall be instructed substantiaily as
follows:

"The committed person's failure to participate in or complete the
State Department of Mental Health Sex Offender Commitment Program
(50CPY are facts that, 1f proved, may be considered as evidence that
the committed person's condition has not c¢hanged. The weight to be
given that evidence ig a matter for the jury to determine.”

{e) If the court or jury rules against the committed person at the
hearing conducted pursuant to subdivision {(d), the term of
commitment of the person shall run for an indeterminate period from
the date of this ruling. If the court or jury rules for the committed
person, he or she shall be unconditicnally released and
unconditionally discharged.

(fy In the event that the State Department of Mental Health has
reason to believe that a person committed to it as a sexually viclent
predator 1s no longer a sexually violent predator, it shall seek
judicial review of the person's commitment pursuant tc the procedures
set forth in Section 7250 in the superior court from which the
commitment was made. If the supericr court determines that the person
is no longer a sexually violent predator, he or she shall be
unconditionally released and unconditionally discharged.

6606. {a) A person who is committed under this article shall be
provided with programming by the State Department of Mental Health
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which shall afford the person with treatment for his cor her diagnosed
mental disorder. Persons who decline treatment shall be cffered the
opportunity to participate in treatment on at least a monthly basis.

(p) Amensbility to treatment 1s not required for a finding that
any perscn 1is a perscn described in Section 6600, nor is 1t reguired
for treatment of that person. Treatment does not mean that the
treatment be successful or potentizlly successful, nor does it mean
that the person must recognize his or her preblem and willingly
participate in the treatment program.

(c) The preogramming provided by the State Department of Mental
Health in facilities shall be consistent with current Institutional
standards for the treatment of sex offenders, and shzall be based on a
structured treatment protcecol develcoped by the State Department of
Mental Health. The protocol shall describe the number and types of
treatment components that are provided in the program, and shall
specify how assessment data will be used to determine the course of
treatment for each individual offender. The protocel shall also
specify measures that will be used to assess treatment progress and
changes with respect to the individual's risk of reoffense.

{d}) Notwithstanding any other provision of law, except as to
requirements relating te fire and l1ife safety of persons with mental
illness, and consistent with information and standards described in
subdivision (¢}, the department is authorized to provide the
programming using an outpatient/day treatment model, wherein
treatment is provided by licensed professional clinicians in living
units not licensed as health facility beds within a secure facility
setting, on less than a Z24-hour a day basis. The department shall
take into consideration the unique characteristics, individual needs,
and cholces of persons committed under this article, including
whnether or not a persen needs antipsychotic medication, whether or
not a person has physical medical conditions, and whether or not a
person chooses to participate in a specified course of offender
treatment. The department shall ensure that policies and procedures
are in place that address changes in patlent needs, as well as
patient choices, and respond fto treatment needs in a timely fashion.
The department, in implementing this subdivision, shall be allowed by
thne State Department of Health Services to place health facility
beds at Coalinga State Hospital in suspense for a period of up to six
vears. Coalinga State Hospital may remove all or any portion of its
voluntarily suspended beds into active license status by reqguest to
the State Department of Health Services. The facility's reguest shall
be granted unless the suspended beds fail to comply with current
cperaticnal regulrements for licensure.

(e} The department shall meet with each patient who has chesen not
to participate in a specific course of offender treatment during
menthly treatment planning conferences. At these conferences the
department shall explain treatment opticons available to the patient,
offer and re-offer treatment to The patient, seek to obtain the
patient's ccooperation in the recommended treatment options, and
document these steps in the patient's health record. The fact that a
patient has chosen not to participate in treatment in the past shall
not establish that the patient centinues to choose not to
participate.

G607, fa) If the Director of Mental Healith determines that the
person's diagnosed mental disorder has so changed that the person is
not likely to commit acts of predatory sexual violence while under
supervision and treatment in the community, the director shall
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forward a report and recommendation for conditional release in
accordance with Section 6608 to the county attorney designated in
subdivision (i) of Section 6601, the attorney of racord for the
person, and the committing court.

(b) When & report and recommendation for conditicnal release is
filed by the Director of Mental Health pursuant to subdivision {a},
the court shall set s hearing in asccordance with the procedures set
forth in Section 6608.

6608. (a) Nothing in this article shall prohibit the person who has
been committed as a sexually viclent predator from petiticoning the
court for conditional release or an unconditional discharge without
the recommendation or concurrence of the Director of Mental Health.
If & person has previously filed a petition for conditiconal release
without the concurrence of the director and the court determined,
either upon review of the petition or following a hearing, that the
petition was frivolous or that the committed person's condition had
not so changed that he or ghe would not be a danger to others in that
it is neot likely that he or she will engage in sexually violent
criminal behavicr if placed under supervis