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ITEM 4

TEST CLAIM
FINAL STAFF ANALYSIS

Penal Code Sections 1405 and 1417.9
Statutes 2000, Chapter 821; Statutes 2001, Chapter 943

Post-Conviction: DNA Court Proceedings (00-TC-21, 01-TC-08)
County of Los Angeles, Claimant

EXECUTIVE SUMMARY

Thetest claim wasfiled in June 2001 by the County of Los Angles on statutes that provide a
post-conviction remedy for convicted felons to obtain deoxyribonucleic acid (DNA) testing of
biologica evidence. The statutes also establish procedures and timelines for the retention of
biological evidence. Claimant filed atest claim amendment in November 2001 based on Statutes
2001, chapter 943 that revised the test claim statutes, primarily regarding the court procedure to
obtain the DNA test.

Comments were filed by the Department of Finance on the test claim, with rebuttal comments
submitted by the claimant. Although claimant disagrees with findings of nonreimbursable
activities in the draft staff analysis, no substantive changes were made to the draft staff analysis..

For reasons stated in the analysis, staff finds that the test claim legislation imposes a
reimbursable state-mandated program on local agencies within the meaning of article X111 B,
section 6 of the California Constitution and Government Code section 17514 to perform the
following activities:

Representation and investigation: For indigent defense counsel investigation of the DNA-
testing and representation of the convicted person (except for drafting and filing the DNA-
testing motion) effective January 1, 2001 (Pen. Code, § 1405, subd. (c) as added by Stats.
2000, ch. 821).

Prepare and file motion for DNA testing & representation: If the person isindigent and
has met the statutory requirements, and if counsel was not previously appointed by the court,
for counsel to prepare and file amotion for DNA testing, if appropriate, effective

January 1, 2002 (Pen. Code, § 1405, subds. (a) & (b)(3)(A)). Also, providing notice of the
motion to “the Attorney General, the district attorney in the county of conviction, and, if
known, the governmental agency or laboratory holding the evidence sought to be tested” is
mandated as of January 1, 2002 (Pen. Code, § 1405, subd. (c)(2)).

Prepare and file response to the motion: Effective January 1, 2001, to prepare and file a
response to the motion for testing, if any, by the district attorney “within 60 days of the date
on which the Attorney General and the district attorney are served with the motion, unless a
continuance is granted for good cause” (Pen. Code, § 1405, subd. (c)(2)).
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e Provide prior test lab reports and data: When the evidence was subjected to DNA or other
forensic testing previously by either the prosecution or defense, the prosecution or defense,
whichever previously ordered the testing, provides all parties and the court with access to the
laboratory reports, underlying data, and laboratory notes prepared in connection with the
DNA or other biological evidence testing effective January 1, 2001 (Pen. Code, § 1405, subd.

(d)).
e Agree on a DNA lab: Effective January 1, 2001, for the public defender and the district
attorney to agree on a DNA-testing laboratory (Pen. Code, § 1405, subd. (g)(2)).

e Writ review: Effective January 1, 2001, prepare and file petition, or response to petition, for
writ review by indigent defense counsel and the district attorney of the trial-court’ s decision
on the DNA-testing motion (Pen. Code, § 1405, subd. (j)).

e Retain biological material: Effective January 1, 2001, retain al biological material that is
secured in connection with afelony case for the period of time that any person remains
incarcerated in connection with that case (Pen. Code, § 1417.9, subd. (a)).

Staff finds that all other statutesin the test claim, including holding a hearing on the DNA-
testing motion, are not a reimbursable state-mandated program within the meaning of article
X111 B, section 6 and Government Code section 17514.

Recommendation

Staff recommends that the Commission adopt this analysis and partially approve the test claim
for the activities listed above.
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STAFF ANALYSIS
Claimant
County of Los Angeles

Chronology
06/29/01 Test Claim filed by County of Los Angeles, Claimant
08/08/01 Department of Finance submits comments on the test claim

09/05/01 Department of Corrections submits aletter on the test claim

10/17/01 Claimant submits rebuttal comments on the state agency comments
11/09/01 Claimant submits amendment to test claim

12/19/01 Department of Finance submits comments on the test claim amendment
02/15/02 Claimant files rebuttal comments to the Dept. of Finance comments

08/21/03 Commission staff requests additional information from claimant

09/24/03 Claimant provides additional information on the claim

10/30/03 Claimant submits additional documents

02/13/04 Commission staff requests state agency comments on claimant’s submissions
03/15/04 No comments received, record is closed

05/26/06 Commission staff issues draft staff analysis on the test claim

06/16/06 Claimant submits comments on the draft staff analysis

07/7/06 Commission staff issues final staff analysis and proposed Statement of Decision
Background

Test Claim Statutes

In 2000, the Legislature enacted the test claim statutes as a post-conviction remedy for convicted
felons to obtain deoxyribonucleic acid (DNA) testing of biological evidence. The DNA-testing
motion is a separate civil action® and not part of the original criminal action.? The statutes also
establish procedures and timelines for the retention of biological evidence.

The post-conviction remedy applies to cases where biological evidenceisavailableandis
previously untested or tested by alessreliable test, and where identity of the perpetrator was an

! As defined by Code of Civil Procedure section 30, acivil action is“prosecuted by one party
against another for the declaration, enforcement or protection of aright, or the redress or
prevention of awrong.”

2 As defined by Penal Code section 683, acriminal action is “the proceeding by which a party
charged with a public offense is accused and brought to trial and punishment...”
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issue. Thetest claim statutes specify how a defendant files a motion to obtain DNA testing and
what conditions must be met before the court grants the testing motion.

In 2001, the original test claim statute was amended (Stats. 2001, ch. 943) to clarify that the
defendant’ s right to file amotion for post-conviction DNA testing cannot be waived, nor can the
right be waived to receive notice of agovernmental entity’sintention to dispose of biological
material before expiration of the period of imprisonment.?

Appointment of counsel for indigent defendants: The original statute required the court to
appoint counsel for the convicted person who brings a motion under this section if that personis
indigent.* In 2001, the Legislature added a new subdivision (b) to section 1405° to clarify this
right to counsel. The amendment specifies how an indigent convicted person requests
appointment of counsel and establishes appointment criteriafor the court. The amendment also
specifiesthat counsel investigates and, if appropriate, files amotion for DNA testing, and
clarifiesthat representation is solely for the purpose of obtaining DNA testing and not for any
post-conviction collateral proceeding.®

Motion for DNA testing: The original statute established a procedure for the defendant to obtain
DNA testing of biological evidence. Asaresult of the 2001 amendment, an indigent defendant
can request counsel to investigate and prepare this motion. Section 1405, former subdivision (b),
now subdivision (c), establishes the following requirements for the motion:

1. A written motion shall be verified by the convicted person under penalty of perjury and
shall do all of the following:
A. Explain why the identity of the perpetrator was, or should have been, a significant
issue in the case.

B. Explain, inlight of all the evidence, how the requested DNA testing would raise a
reasonable probability that the convicted person’s verdict or sentence would be more
favorable if the results of DNA testing had been available at the time of conviction.

C. Make every reasonable attempt to identify both the evidence that should be tested and
the specific type of DNA testing sought.

D. If prosecution or defense previously conducted any DNA or other biological testing,
the results of that testing shall be revealed in the motion, if known.”

E. State whether any motion for testing under this section previously has been filed and
the results of that motion, if known.

3 Penal Code section 1405 was technically amended by Statutes 2004, chapter 405. Staff makes
no finding on this amendment.

* Penal Code section 1405, subdivision (b), formerly subdivision (c).

> All references herein are to the Penal Code unless otherwise indicated.

® Penal Code section 1405, subdivision (b)(4), as added by Statutes 2001, chapter 943.
’ Former Penal Code section 1405, subdivision (a)(3).
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2. Notice of the motion shall be served on the Attorney General, the district attorney in the
county of conviction, and, if known, the governmental agency or laboratory holding the
evidence sought to be tested .

Responses to DNA-testing motion: Once amotion isfiled, the statute provides that responses,
if any, shall be filed within 60 days of the date on which the Attorney General and the district
attorney are served with the motion, unless a continuance is granted for good cause.”

Access to lab reports and data: If the court finds that the evidence was subjected to DNA or
other forensic testing previously by either the prosecution or defense, it shall order the party at
whose request the testing was conducted to provide al parties and the court with access to the
laboratory reports, underlying data, and laboratory notes prepared in connection with the DNA or
other biological evidence testing.*

Hearing: The court, “initsdiscretion,” may order a hearing on the motion. The statute
originaly stated, “the judge who conducted the trial shall hear the motion, unless the presiding
judge determines that judge is unavailable. Upon request of either party, the court may order, in
the interest of justice, that the convicted person be present at the hearing of the motion.” The
2001 statute amends the first sentence regarding hearing the motion as follows: “The motion
shall be heard by the judge who conducted the trial, or accepted the convicted person’s plea of
quilty or nolo contendre, unless ...."**

Criteria for granting DNA-testing motion: Subdivision (f) of section 1405, (formerly subd.
(d)) states that “[t]he court shall grant the motion for DNA testing if it determines all of the
following have been established:

(1) Theevidenceto betested isavailable and in a condition that would permit the DNA
testing requested in the motion.

(2) The evidence to be tested has been subject to a chain of custody sufficient to establish
it has not been substituted, tampered with, replaced or altered in any material aspect.

(3) Theidentity of the perpetrator of the crime was, or should have been a significant
issuein the case.

(4) The convicted person has made a primafacie showing that the evidence sought to be
tested is material to the issue of the convicted person’sidentity as the perpetrator of,
or accomplice to, the crime, special circumstance, or enhancement allegation that
resulted in the conviction or sentence.

(5) Therequested DNA testing results would raise a reasonable probability that, in light
of all the evidence, the convicted person’s verdict or sentence would have been more
favorable if the results of DNA testing had been available at the time of conviction.

8 Penal Code section 1405, subdivision (c)(2), formerly subdivision (a)(2).
% Penal Code section 1405, subdivision (c)(2), formerly subdivision (a)(2).
19 penal Code section 1405 subdivision (d), formerly subdivision (a)(3).
! Penal Code section 1405, subdivision (€), formerly subdivision (b).
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The court in its discretion may consider any evidence whether or not it was
introduced at trial.

(6) The evidence sought to be tested meets either of the following conditions:
A. It was not tested previoudly.

B. It wastested previously, but the requested DNA test would provide results that are
reasonably more discriminating and probative of the identity of the perpetrator or
accomplice or have areasonable probability of contradicting prior test results.*?

(7) Thetesting requested employs a method generally accepted within the relevant
scientific community.

(80 Themotion isnot made solely for the purpose of delay.
DNA testing & results: Subdivision (g) of section 1405 (formerly subd. (€)) states:

(2) If the court grants the motion for DNA testing, the court order shall identify the
specific evidence to be tested and the DNA technology to be used. (2) The testing shall
be conducted by alaboratory mutually agreed upon by the district attorney in a noncapital
case, or the Attorney General in a capital case, and the person filing the motion. If the
parties cannot agree, the court’s order shall designate the laboratory to conduct the testing
and shall consider designating a laboratory accredited by the American Society of Crime
Laboratory Directors Laboratory Accreditation Board (ASCLD/LAB).

Subdivision (k) of section 1405 (formerly subd. (i)) provides that the testing be done as soon as
practicable, but authorizes the court to expedite testing ‘in the interests of justice.’

Subdivision (h) of section 1405 (formerly subd. (f)) requires test results to “ be fully disclosed to
the person filing the motion, the district attorney, and the Attorney General. If requested by any
party, the court shall order production of the underlying laboratory data and notes.”

Cost of DNA test: Subdivision (i) of section 1405 (formerly subd. (g)) requires the cost of the
DNA testing to be borne by the state or the applicant, “as the court may order in the interests of
justice, if it is shown that the applicant is not indigent and possesses the ability to pay. However,
the cost of any additional testing to be conducted by the district attorney or Attorney General
shall not be borne by the convicted person.”

Judicial Review: Subdivision (j) of section 1405 (formerly subd. (h)) provides as follows:

An order granting or denying a motion for DNA testing under this section shall
not be appeal able, and shall be subject to review only through petition for writ of
mandate or prohibition filed by the person seeking DNA testing, the district
attorney, or the Attorney General. Any such petition shall be filed within 20 days
after the court’ s order granting or denying a motion for DNA testing. In anon-
capital case, the petition for writ of mandate or prohibition petition shall be filed
in the court of appeals. In acapital case, the petition shall be filed in the Supreme
Court.

12 Statutes 2001, chapter 943 substituted “1t” with “ The evidence” and renumbered the
subdivision.
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Exempt from public disclosure: Subdivision (I) of section 1405 (formerly subd. (j)) provides:
“DNA profile information from biological samples taken from a convicted person pursuant to a
motion for post-conviction DNA testing is exempt from any law requiring disclosure of
information to the public.”

Severability: According to subdivision (n) (formerly subd. (k)), section 1405 is severable, and if
any provision of it or its application is held invalid, “that invalidity shall not affect other
provisions or applications that can be given effect without the invalid provision or application.”

Retain biological evidence: Pena Code section 1417.9 states that the “ appropriate”
governmental entity shall retain any biological evidence secured in connection with a criminal
case for the period of time that any person remains incarcerated in connection with that case.
The Attorney General’ s Office has stated that this retention is limited to felony cases.™®

Subdivision (@) of section 1417.9 further states that “[t]he governmental entity shall have the
discretion to determine how the evidenceisretained ... provided that the evidenceisretained in
acondition suitable for DNA testing.”

Subdivision (b) authorizes the governmental entity to dispose of biological material before the
expiration of the period of time if the following notification conditions are met.

(1) The governmental entity has notified all of the following persons of the provisions
of this section and of their intention to dispose of the material: any person who as
aresult of afelony conviction in the caseis currently serving aterm of
imprisonment and who remains incarcerated in connection with the case, any
counsel of record, the public defender in the county of conviction, the district
attorney in the county of conviction, and the Attorney General.

(2) The notifying entity does not receive, within 90 days of sending the notification,
any of the following:

(A) A motion filed pursuant to section 1405, however, upon filing of that
application, the governmental entity shall retain the material only until the
time that the court’ s denial of the motion isfinal.

(B) A request under penalty of perjury that the material not be destroyed or
disposed of because the declarant will file within 180 days a motion for DNA
testing pursuant to section 1405 that is followed within 180 days by a motion
for DNA testing pursuant to section 1405, unless arequest for an extension is
requested by the convicted person and agreed to by the governmental entity in
possession of the evidence.

(C) A declaration of innocence under penalty of perjury that has been filed with
the court within 180 days of the judgment of conviction or July 1, 2001,
whichever islater. However, the court shall permit the destruction of the
evidence upon a showing that the declaration is false or there is no issue of
identity that would be affected by additional testing. The convicted person
may be cross-examined on the declaration at any hearing conducted under this

13 88 Opinions of the California Attorney General 77 (2005).
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section or on an application by or on behalf of the convicted person filed
pursuant to Section 1405.

(3) No other provision of law requires that biological evidence be preserved or
retained.

The 2001 amendment added subdivision (C) to section 1417.9 to state, “the right to receive notice
pursuant to this section is absolute and shall not be waived. This prohibition appliesto, but is not
limited to, awaiver that is given as part of an agreement resulting in a plea of guilty or nolo
contendre.”

A sunset clause in the original version of section 1417.9 would have repealed it on January 1,
2003, but the sunset clause was removed by Statutes 2002, chapter 1105.

Preexisting Law

Preexisting state law provides procedures whereby a defendant may appeal a conviction.*
Preexisting state law also specifies the conditions under which anew trial is granted, as follows:

When averdict has been rendered or a finding made against a defendant, the court may,
upon his application, grant a new trial, in the case of when new evidence is discovered,
material to the defendant and which he could not, with reasonable diligence, have
discovered and produced at thetrial. When amotion for anew trial is made upon the
ground of newly discovered evidence, the defendant must produce at the hearing, in
support thereof, the affidavits of the witnesses by whom such evidence is expected to be
given, and if timeis required by the defendant to procure such affidavits, the court may
postpone the hearing of the motion for such length of time as, under all circumstances of
the case, may seem reasonable.™

Claimant Position

Claimant alleges that the test claim statutes impose a reimbursable mandate under section 6 of
article X111 B of the California Constitution. After describing the test claim statutes, claimant
enumerates new duties for various county departments as a result of the test claim statute.

For the District Attorney and Public Defender (for indigent defendants), claimant alleges
activities related to the following:*

¢ Initial Contact — Writing or responding to initial correspondence from inmates, attorneys
or others seeking information regarding Penal Code section 1405 and 1417.9.

e Investigating Claims - Reading letters from inmates or others writing on behalf of
inmates, retrieving and reviewing court files, trial attorney files, appellate counsel files,
researching legal, technical and scientific issues, interviewing witnesses, subpoenaing
records and preparing to write a motion pursuant to Penal Code section 1405. Meeting
with inmates in person or on the telephone as well as written consultation.

14 Penal Code section 1236 et seq..
1> Penal Code section 1181, subdivision (8), as amended by Statutes 1973, chapter 167.
18 The test claim includes detail for each of the bulleted activities. See Exhibit A, pages 113-118.
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Preparing Motions - Includes preparing motions pursuant to Penal Code section 1405
and responding to notices sent pursuant to Penal Code section 1417.9.

Meet and Confer - Consultation and meetings with the trial attorney, appellate counsel,
representatives of the Public Defender’ s Innocence Unit, the Post-Conviction Center, the
District Attorney’ s Office, the Attorney General, and individuals from other Innocence
Projects.

DNA Source Identification and Tracking - Meeting with judges, clerks, law
enforcement personnel regarding preservation of evidence and locating evidence, touring
law enforcement labs and storage facilities.

Development and Procedure - Preparing protocols, administrative forms, meeting with
SB 90 adviser and one-time activities associated with setting up the Post-Conviction
DNA unit within the District Attorney’ s Office [for Public Defender services, the activity
claimed is * one-time activities associated with setting up the unit.”]

Court - Time spent in court including but not limited to appointment of counsel, filing of
motions and litigation associated with motions pursuant to Penal Code section 1405 and
1417.9.

Travel - Travel-related expenses associated with meeting with inmate in connection with
preparation of 1405 motion.

DNA testing modality selection - Travel, lodging and related expenses associated with
research and becoming conversant in newly developed technological advancesin the
field of DNA analysis.

For the Sheriff’s Department Crime Laboratory, claimant alleges activities related to the
following:

Develop policies and procedures (one time activity).

Meet and confer with attorneys regarding the coordination of effortsin
implementing the subject law (one time activity).

Distribute the State Attorney General’ s Office recommendations for compliance
with the law” including the evidence retention conditions (one time activity).
Train investigative personnel and the staff of other law enforcement that use the
crime lab.

Initial contacts for permission to dispose of biological evidence.

Identify and track evidence for proper retention and storage.

Respond to request for biological evidence held.

Respond to requests for the analysis of evidence held.

Meet and confer with parties to determine the suitability of DNA testing on
retained evidence.

Prepare and track biological evidence sent to lab for DNA testing.

Court testimony on chain of custody and disposition of biological evidence.
DNA testing required of the Sheriff’s Department not reimbursed by the Court.

1 This document is attached as Exhibit J.
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For the Sheriff’s Department Central Property and Evidence Unit, claimant alleges
activities related to the following:

e Develop policies and procedures (one time activity).

e Meet and confer with attorneys regarding the coordination of effortsin
implementing the subject law (one time activity).

e Distribute the State Attorney General’ s Office recommendations for compliance
with the law™® including the evidence retention conditions (one time activity).

e Train evidence and property custodians on storage and notification methods and
procedures (one-time activity).

e Design, develop, and test computer software and equipment necessary to identify
and retrieve biological materials (one-time activity).

e |nitial contacts to specified parties to seek permission to dispose of biological
evidence.

e Identify and track evidence for proper retention and storage.

e Respond to request for biological evidence held.

e Maintain biological evidence in refrigerated facilities and add and maintain
refrigerated facilities.

e Court testimony on chain of custody and disposition of biological evidence.

The claimant stated that it is incurring costs well in excess of $200 annually, the standard
at the time the test claim was filed.™® The claimant estimated that costs for the public
defender would be $521,234 for fiscal year 2001-2002.

In its October 2001 response to Department of Finance comments, claimant states that the
program is anew program or higher level of service, and not merely extensions of the original
duties of trial counsel or extensions of the original case. Claimant supports this contention as
specified in the analysis below.

In November 2001, claimant amended the test claim to add Statutes 2001, chapter 943. This
statute amended Section 1405 to establish a procedure for appointing counsel to investigate and
prepare the DNA-testing motion so that counsel is appointed before amotion isfiled (unlike the
prior version of 1405, in which, according to claimant, counsel was appointed after filing the
motion). Claimant also alleges activities from amended section 1417.9, subdivisions (c) and (m)
asfollows:

Section 1417.9 is also included in this amendment as Chapter 943, Statutes of
2001, further expands the duties of local government to include those persons
who may have waived certain rights. ... Therefore, as amended herein, the
County is now required to provide more service — to provide notice to those with
waivers as well asthose without such waivers. In addition, as amended herein,
the County must provide services in investigating and filing motions for post-

'8 This document is attached as Exhibit J.
¥ The current minimum amount is $1000 (Gov. Code, § 17564).

10

00-TC-21, Post-Conviction: DNA Court Proceedings
Final Staff Analysis



conviction DNA testing to more indigents — now including those waiving rights as
set forth in new Section 1405(m) ... ."%°

In response to arequest for further information from Commission staff, claimant stated in
September 2003 that the Public Defender’ s Office received a one-time grant from the Office of
Criminal Justice Planning for $160,000 to represent former clients who request counsel pursuant
to Penal Code section 1405.

In comments submitted June 16, 2006 on the draft staff analysis, claimant agrees with the
activities that staff finds reimbursable. Claimant disagrees, however, with staff’s conclusions
regarding activities found not reimbursable: holding a hearing and appointing counsel when
counsel has previously been appointed.

State Agency Position

In comments submitted in August 2001 on the original test claim, the Department of Finance
(Finance) states that while the test claim may have resulted in a state mandate, “the activities
described in the test claim do not constitute a new program or activity or areimbursable cost.”

Finance states that the test claim activities are “a procedure extension of the original trial” and
goes on to state: “ The petition involved is only raising examination of original evidence using
technology not available at the time of the original case, thereby raising in question a material
and substantive issue to the original criminal charge and verdict.” Finance concludes, therefore,
that the activities are existing responsibilities of local government.

The Department of Corrections also submitted aletter in August 2001, stating, “CDC takes no
position on the merits of the County’ s test clam.”

In December 2001, Finance commented on the test claim amendment, stating that it concurs that
Statutes 2001, chapter 943 create a reimbursable state-mandated local program for the following
activities pled by claimant:

e Appointing counsel to investigate and file amotion, if appropriate, for post-conviction
DNA testing for indigent convicted persons.

e Providing notices to indigent convicted persons, who may have waived their rights as part
of aplea agreement or plea of nolo contendre, that their right to file a motion for post-
conviction DNA testing cannot be waived.

No other state agencies submitted comments on the claim, nor did any comment on the draft staff
anaysis.

20 County of Los Angeles, test claim amendment (01-TC-08) submitted November 9, 2001,
page 5.

11

00-TC-21, Post-Conviction: DNA Court Proceedings
Final Staff Analysis



Discussion

The courts have found that article X111 B, section 6 of the California Constitution* recognizes
the state constitutional restrictions on the powers of local government to tax and spend.” “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles X111 A and X111 B
impose.”® A test claim statute or executive order may impose a reimbursable state-mandated
prog£4am if it orders or commands alocal agency or school district to engage in an activity or
task.

In addition, the required activity or task must be new, constituting a“new program,” or it must
create a“higher level of service” over the previously required level of service®

The courts have defined a* program” subject to article XIl11 B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entitiesin the state.®® To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim

2L Article X111 B, section 6, subdivision (a), (as anended in November 2004) provides:

(a) Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the L egislature may, but need
not, provide a subvention of funds for the following mandates: (1) Legislative
mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of acrime. (3) Legisative mandates
enacted prior to January 1, 1975, or executive orders or regulationsinitially
implementing legislation enacted prior to January 1, 1975.

22 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735.

23 County of San Diego v. State of California (County of San Diego)(1997) 15 Cal.4th 68, 81.
24 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

%% San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d
830, 835-836 (Lucia Mar).

%san Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.)
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legislation.” A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”?®

Finally, tzhge newly required activity or increased level of service must impose costs mandated by
the state.

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article X111 B, section 6.° In making its
decisions, the Commission must strictly construe article X111 B, section 6 and not apply it as an
“equitable glemedy to cure the perceived unfairness resulting from political decisions on funding
priorities.”

Issue 1: Is the test claim legislation subject to article XI11 B, section 6 of the
California Constitution?

A. Activities in section 1405 mandated by the state
As enacted by Statutes 2000, chapter 821, section 1405 read, in part, as follows:

(a) A person who was convicted of afelony and is currently serving aterm of
imprisonment may make a written motion before the trial court that entered the
judgment of conviction in hisor her case, for performance of forensic ... (DNA)

testing. [1]...[9]

(c) The court shall appoint counsel for the convicted person who brings a motion
under this section if that person isindigent.

Subdivisions (a)(1) and (a)(3) of section 1405 (currently subd. (c)(1)) specifies the content of the
motion, stating it must:

A. Explain why the identity of the perpetrator was, or should have been, a significant
issuein the case.

B. Explain, inlight of all the evidence, how the requested DNA testing would raise a
reasonable probability that the convicted person’s verdict or sentence would be more
favorable if the results of DNA testing had been available at the time of conviction.

C. Make every reasonable attempt to identify both the evidence that should be tested and
the specific type of DNA testing sought.

%" San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

%8 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

% Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

3L County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.
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D. If prosecution or defense previously conducted any DNA or other biological testing,
the results of that testing shall be revealed in the motion, if known.

E. State whether any motion for testing under this section previously has been filed and
the results of that motion, if known.

The court grants the motion if it makes eight findings, as specified above (pp. 5-6).

Claimant seeks reimbursement for the activities of writing or responding to initial
correspondence from inmates, attorneys, or others seeking information; investigating claims,
preparing motions and meeting and conferring with counsel. Asindicated by claimant, the
indigent defense counsel appointed to investigate or file the DNA-testing motion is a public
defender or otherwise provided by the local government.

Thisissue is whether subdivisions (a) and (c) of section 1405, as originally enacted in 2000,
mandate an activity on the local entity. Staff finds that subdivision (c) does, based on the plain
language in subdivision (c) that “the court shall appoint counsel.”*?

Asto preparing, filing, and giving notice of the motion, subdivision (a) originally stated that it is
the person convicted of the felony who does this rather than the indigent defense counsel.
Therefore, drafting the DNA-testing motion is not a requirement on local entity in the original
version of section 1405 (this was changed by the 2001 amendment, as discussed below).

Additionally, although this original statute did not expressly articulate the requirement for
counsdl to ‘investigate’ the claim (prior to the Stats. 2001, ch. 943 amendment), the eight
findings the court must make to grant the motion were stated in subdivision (d), (now in § 1405,
subd. (f) -- see pp. 5-6 above). In order to represent the convicted person and advocate these
findings to the court, counsel would need to investigate the case, since he or she has aduty to
“present his case vigorously in amanner as favorable to the client as the rules of law and
professional ethics will permit.”*

Staff finds, therefore, that indigent counsel representation and investigation of the DNA-testing
(except for drafting and filing the DNA-testing motion) is a mandated activity in the original test
claim statute: Statutes 2000, chapter 821, effective January 1, 2001.

As amended by Statutes 2001, chapter 943, subdivision (a) of section 1405 states, “A person who
was convicted of afelony and is currently serving aterm of imprisonment may make a written
motion ... for performance of forensic ... (DNA) testing.” Subdivision (b)(3)(A) of section 1405
was added as follows:

Upon afinding that the person isindigent, he or she has included the information
required in paragraph (1), and counsel has not previously been appointed pursuant
to this subdivision, the court shall appoint counsel to investigate and, if
appropriate, to file a motion for DNA testing under this section and to represent

%2 Cf. San Diego Unified School Dist,, supra, 33 Cal.4th at page 880 states: “Accordingly, inits
mandatory aspect, [the test claim statute] ... appears to constitute a state mandate, in that it
establishes conditions under which the state, rather than local officials, has made the decision
requiring a school district to incur the costs of an expulsion hearing.”

% Norton v. Hines (1975) 49 Cal.App.3d 917, 922.
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the person solely for the purpose of obtaining DNA testing under this section.
[Emphasis added.]

According to the 2001 amendment in subdivision (m) of section 1405, the “right to file amotion
for post-conviction DNA testing is absolute and shall not be waived ...[including] awaiver that
isgiven as part of an agreement resulting in aplea of guilty or nolo contendre.” Moreover, the
Second District Court of Appeal has held that atrial court does not have discretion to deny a
motion for the appointment of counsel under section 1405 where the petitioner’ s request meets
the statutory criteria®

Even though the indigent defense counsel files the DNA-testing motion “if appropriate,” staff
finds that preparing and filing the motion is mandatory. As stated above, an attorney’ s duty is
“to present his case vigorously in amanner as favorable to the client as the rules of law and
professional ethics will permit.”® Because whether or not to file the DNA testing motion is a
matter of professional judgment, the indigent defense counsel’s duty to fileit, if appropriate, is
not truly discretionary. Rather, it isan activity mandated by the state.

Therefore, if the person isindigent and has met the other statutory requirements, staff finds that
preparing and filing the motion for DNA testing and representing the person solely for the
purpose of obtaining DNA testing are mandated activities that are subject to article X111 B,
section 6 effective January 1, 2002.

Section 1405, subdivision (c)(2) requires the person making the motion for DNA testing to
provide notice of the motion to “the Attorney General, the district attorney in the county of
conviction, and, if known, the governmental agency or laboratory holding the evidence sought to
betested.” Although this activity is arequirement of the person filing the motion, if the personis
indigent, it will fall on theindigent defense counsel. Therefore, staff finds that effective

January 1, 2002, notice of the motion as specified is also a mandated activity that is subject to
article X111 B, section 6.

Subdivision (c)(2) of section 1405 (former subd. (a)(2)) aso states that a response to the motion
“if any, shall be filed within 60 days of the date on which the Attorney General and the district
attorney are served with the motion, unless a continuance is granted for good cause.” Claimant
alleged the following activity: “investigate whether such a [DNA-testing] motion is meritorious,
and, if necessary litigate the motion ....” %

Here, by using the words “if any,” the statute appears to merely authorize filing a response to the
DNA-testing motion. Thus, the issue is whether filing a response to this motion is a state
mandate on the district attorney. For the reasons below, staff findsthat it is.

The district attorney’ s duties are specified in Government Code section 26500, et seq.. Section
26500 states: “The district attorney is the public prosecutor, except as otherwise provided by law.

% In re. Kinnamon (2005) 133 Cal. App. 4th 316, 323,
% Norton v. Hines, supra, 49 Cal.App.3d 917, 922.

% See attached to the original test claim the Declaration of Lisa Kahn, June 18, 2001, page 1.
Claimant also alleges the public defender and district attorney activity of responding to notices
sent pursuant to Penal Code section 1417.9.
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The public prosecutor shall attend the courts, and within his or her discretion shall initiate and
conduct on behalf of the people al prosecutions for public offenses.” The California Supreme
Court has held that the prosecuting district attorney has the exclusive authority to prosecute
individuals on behalf of the public.¥” The decision whether or not to prosecute, however, is left
to the discretion of the prosecuting district attorney.® Asto this discretion, in People v.
Eubanks, the court stated that “the district attorney is expected to exercise his or her
discretionary functionsin the interests of the People at large ...” and thisincludes “the vast
majority of citizens who know nothing about a particular case, but who give over to the
prosecutor the authority to seek ajust result in their name.”** Furthermore, the Fourth District
Court of Appeal has stated that if adistrict attorney elected not to appear at a serious felony trial,
he or she “would be in gross dereliction of his[or her] duty to the people of the state under
Government Code section 26500...." %

In addition to the role of public prosecutor, the district attorney’ s civil law duties are stated in
Government Code sections 26520-26528,*" including the duty to “defend all suits brought
against the state in his or her county or against his or her county wherever brought ...”*

The issue of discretionary local activitiesin the context of state mandates was discussed in the
recent California Supreme Court case of San Diego Unified School District v. Commission on
State Mandates,* which involved legislation requiring a due process hearing prior to student
expulsion. There, the court stated its reluctance to preclude reimbursement “whenever an entity
makes an initial discretionary decision that in turn triggers mandated costs”* because, under
such a strict application of the rule, “public entities would be denied reimbursement for state-
mandated costs in apparent contravention of the intent underlying article X111 B, section 6 of the
state Constitution and Government Code section 17514 and contrary to past decisionsin which it

3 people v. Eubanks (1996) 14 Cal.4th 580, 588-590 (Eubanks).
% 1bid.
% bid.

O people ex rel. Kottmeier v. Municipal Court (1990) 220 Cal.App.3d 602, 609 (Kottmeier).
Staff notes that the court’ s statements in Eubanks and Kottmeier are in the context of criminal
prosecutions. However, the DNA testing procedure authorizes the prosecuting district attorney
to comment on the appropriateness of DNA testing for convicted criminals, which issimilar to
criminal prosecutions in that the prosecuting district attorney is carrying out his or her role of
protecting the public from those convicted of crimes. Therefore, the use of case law surrounding
criminal prosecutions is analogous and appropriate.

*! These duties include legal services for the county, prosecution of actions for recovery of debts,
fines, penalties and forfeitures, actions to recover illegal payments, and abatement of public
Nui sances.

42 Government Code section 26521.

3 San Diego Unified School Dist v. Commission on State Mandates., supra, 33 Cal.4th 859, 887-
888.

* Ibid.
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has been established that reimbursement was in fact proper.”*® Citing Carmel Valley Fire
Protection District v. State of California,*® where an executive order requiring that local
firefighters be provided with protective clothing and safety equipment was found to create a
reimbursable state mandate, the court pointed out that reimbursement was not foreclosed “ merely
because alocal agency possessed discretion concerning how many firefightersit would employ —
and hence, in that sense, could control or perhaps even avoid the extra costs to which it would be
subjected.”*" The court expressed doubt that the voters who enacted article X111 B, section 6, or
the L egislature that adopted Government Code section 17514, intended such aresult.®®

In the claim at issue, the prosecuting district attorney’s decision to respond to a petition for a
DNA-testing motion must be driven by the serious public interest in public protection, aswell as
by saving the taxpayers the expense of unnecessary DNA testing (as the prosecutor may dispute
any of the findings required for a successful DNA-testing motion). Any response to aDNA
motion isvery closely related to the district attorney’s public prosecutor role, and aso analogous
to the duty to “defend all suits brought against ... hisor her county ...."* In short, the district
attorney has no choice to respond to the motion when the facts of the case so dictate.

For these reasons, staff finds that the district attorney’ s preparation and filing of a response to the
DNA-testing motion is a state mandate within the meaning of article X111 B, section 6, effective
January 1, 2001.

Section 1405, subdivision (d) (former subd. (a)(3)) states as follows:

If the court finds evidence was subjected to DNA or other forensic testing
previously by either the prosecution or defense, it shall order the party at whose
request the testing was conducted to provide all parties and the court with access
to the laboratory reports, underlying data, and laboratory notes prepared in
connection with the DNA or other biological evidence testing. [Emphasis added.]

Claimant requests reimbursement for responding to requests for the analysis of evidence held.

Based on its mandatory language that the court ‘shall’ order access to the specified information,
subdivision (d) leaves the court with no discretion in ordering the parties access to previous
DNA-testing information.® Asindicated in the analysis below, when the court is | eft without
discretion, the provision is a state mandate rather than a mandate by the court. Therefore, staff
finds that the following activity is subject to article X111 B, section 6, effective January 1, 2001
when the evidence was subjected to DNA or other forensic testing previously by either the

* bid.
%6 Carmel Valley Fire Protection District v. State of California (1987) 190 Cal.App.3d 521.

47 Cf. San Diego Unified School Dist v. Commission on State Mandates, supra, 33 Cal.4th 859,
888.

8 bid.
49 Government Code section 26521.

>0 Cf. San Diego Unified School Dist., supra, 33 Cal.4th at page 880. The Supreme Court did not
resolve the discretionary mandate issue, however, asit decided the case on other grounds.
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prosecution or defense, the prosecution or defense, whichever previously ordered the testing,
provides all parties and the court with access to the laboratory reports, underlying data, and
laboratory notes prepared in connection with the DNA or other biological evidence testing.

Section 1405, subdivision (g)(2) (former subd. (e)) states:

The testing shall be conducted by a laboratory mutually agreed upon by the
district attorney in anoncapital case, or the Attorney General in a capital case, and
the person filing the motion. If the parties cannot agree, the court shall designate
the laboratory accredited by the American Society of Crime Laboratory Directors
Laboratory Accreditation Board (ASCLD/LAB).

Claimant reguests reimbursement for meeting and conferring with the trial attorney, appellate
counsel, representatives of the Public Defender’ s Innocence Unit, etc., but it is unclear whether
claimant’s alleged purpose for these meetings is to agree on a DNA-testing laboratory.

The issue, nonetheless, is whether agreeing on alaboratory is a mandatory activity for the
indigent defense counsel and the district attorney.

As stated above, the duty of indigent defense counsel is “to present his case vigorously in a
manner as favorable to the client [or convicted person] as the rules of law and professional ethics
will permit.”>* Deciding on a DNA-testing lab falls within this professional duty because of the
perception that the choice of lab might affect the test’s outcome. Therefore, staff finds that
agreeing to a DNA-testing laboratory is a state mandate on a public defender subject to article
X111 B, section 6.

As applied to the district attorney, deciding on a DNA-testing laboratory after the person has
been convicted is in furtherance of enforcing criminal laws, or is closely related to it. For the
same reasons stated above regarding responding to the DNA-testing motion, agreeing on a DNA-
testing laboratory iswithin the district attorney’ s professional duties. Therefore, staff finds that
agreeing to a DNA-testing laboratory is also a state mandate on the district attorney within the
meaning of article X111 B, section 6 effective January 1, 2001.

Section 1405, subdivision (j) (former subd. (h)) states: “An order granting or denying a motion
for DNA testing under this section shall not be appeal able, and shall be subject to review only
through petition for writ of mandate or prohibition filed by the person seeking DNA testing, the
district attorney, or the Attorney General.” Claimant alleged the activity of “if necessary litigate
the [DNA-Egsting] motion including seeking appellate relief through awrit petition if the motion
isdenied.”

Although subdivision (j) appears to merely authorize the indigent defense counsel or the district
attorney to request writ review of the superior court ruling on the DNA-testing motion, the issue
iswhether filing or responding to writ review is a state mandate. Staff findsthat it is.

> Norton v. Hines, supra, 49 Cal.App.3d 917, 922.

>2 See attached to the original test claim the Declaration of Lisa Kahn, June 18, 2001, page 1, and
the Declaration of Jennifer Friedman, June 6, 2001, page 1.
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As stated above, the state mandates the program that allows convicted persons to seek DNA
testing, and mandates the appointment of indigent defense counsel under specified conditions.
The indigent defense counsel’ s duty is “to present his case vigorously in amanner as favorable to
the client [or defendant] as the rules of law and professional ethics will permit.”>® Filing or
responding to writ review for denial of a DNA-testing motion falls within this professional duty
because, based on the public defender’ s professional judgment, the superior court judge may
have wrongfully denied the petition. Therefore, staff finds that indigent defense counsel’ s filing
or responding to writ review is a state mandate that is subject to article X111 B, section 6 effective
January 1, 2001.

Filing writ review is also a state mandate on the district attorney. Aswith the discussion above
regarding responding to the motion, the prosecuting district attorney’ s decision to file awrit
review of the trial court’s decision to grant the DNA-testing motion is driven by a serious interest
in public protection. Filing or responding to writ review in such acaseis closely related to the
district attorney’ s public prosecutor role, and also analogous to the duty to “defend all suits
brought against the state in his or her county or against his or her county ....”>* Therefore, staff
findsthat filing or responding to writ review of the trial court’s decision is a state- mandated
activity subject to article X111 B, section 6 for the district attorney effective January 1, 2001.

B. Activities in section 1405 mandated by the court

Subdivision (b)(3)(B) of section 1405, as amended by Statutes 2001, chapter 943, states that if
the court finds that the person isindigent and that counsel has previously been appointed under
this section, “the court may, in its discretion, appoint counsel to investigate and if appropriate, to
fileamotion for DNA testing...”

Thus, the issue is whether, when counsel was previously appointed, it is a state mandate to
appoint counsel to investigate and, if appropriate, file the DNA-testing motion.

Article X111 B, section 9, subdivision (b), of the California Constitution excludes from either the
state or local spending limit any "[a]ppropriations required for purposes of complying with
mandates of the courts or the federal government which, without discretion,™™ require an
expenditure for additional services or which unavoidably make the providing of existing services

>3 Norton v. Hines, supra, 49 Cal.App.3d 917, 922.
> Government Code section 26521.

> |n City of Sacramento v. State of California (1990) 50 Cal. 3d 51, which interpreted section
X111 B, section 9, the court held that “without discretion” as used in section 9 (b) is not the same
aslegal compulsion. Rather it means that the alternatives are so far beyond the realm of practical
reality that they leave the state without discretion to depart from the federal standards. Thus, the
court held that the state enacted the test claim statute in response to a federal mandate for
purposes of article X111 B, so the state statute was not reimbursable. (1d. at p. 74). Although the
context in City of Sacramento was federal mandates analyzed under article X111 B, section 9,
subdivision (b), the analysisisinstructive in this case.
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more costly." [Emphasis added.] Article X111 B places spending limits on both the state and
local governments. “Costs mandated by the courts” are expressly excluded from these ceilings.>®

The California Supreme Court has explained article X111 B asfollows:

Article XI1l B - the so-called "Gann limit" - restricts the amounts state and |ocal
governments may appropriate and spend each year from the "proceeds of taxes."
(88 1, 3, 8, subds. (a)-(c).) ... Inlanguage similar to that of earlier statutes, article
X111 B aso requires state reimbursement of resulting local costs whenever, after
January 1, 1975, "the Legislature or any state agency mandates a new program or
higher level of service on any local government, ...." (8 6.) Such mandatory state
subventions are excluded from the local agency's spending limit, but included
within the state's. (8 8, subds. (a), (b).) Findly, article X111 B excludes from either
the state or local spending limit any "[a]ppropriations required for purposes of
complying with mandates of the courts or the federal government which, without
discretion, require an expenditure for additional services or which unavoidably
make the providing of existing services more costly.” (89, subd. (b) ... .)
[Emphasis added.]”’

In other words, for activities undertaken to comply with a court mandate, article X111 B section 9,
subdivision (b) excludes their costs from the constitutional spending cap of the affected state or
local entity.®® By contrast, expenditures for state-mandated programs under section 6 of article
X111 B are exempt from alocal agency’s spending limit, but are not exempt from the state’s
constitutional spending cap.>® Since court mandates are excluded from the constitutional
spending limit, reimbursement under article X111 B, section 6 is not invoked.

As stated above, the issue is whether the appointment of counsel to investigate and if
appropriate, file the DNA-testing motion, when counsel was previously appointed under section
1405, subdivision (b)(3)(B), is amandate of the court or the state. In determining whether this
provision is a court mandate, we consider whether the court has discretion in granting the
request. If the court has no discretion, then the requirement is more in the nature of a state
mandate rather than a court-ordered mandate. Conversely, the more discretion the court hasin
requiring the activity, the more likely the activity will be a court mandate.®

Based on the statutory language (“the court may, in its discretion, appoint counsel...”),
appointment of counsel when counsel has previously been appointed is an activity wholly within
the discretion of the court. Thus, staff finds this activity is a mandate of the court and not of the

% |d. at page 57.

> |d. at pages 58-59.

> |d. at page 71.

% California Constitution, article X111 B, section 8, subdivision (a).

% Cf. San Diego Unified School Dist,, supra, 33 Cal.4th at page 880 states: “[I]n its mandatory
aspect, [the test claim statute] ... appears to constitute a state mandate, in that it establishes
conditions under which the state, rather than local officials, has made the decision requiring a
school district to incur the costs of an expulsion hearing.”
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state. Asacourt mandate, it is therefore excluded from the constitutional definition of
“appropriations subject to limitation’ in article X111 B, section 9 (b) of the California
Constitution, making it not subject to article X111 B, section 6.

Similarly, section 1405, subdivision (e) states, “ The court, in its discretion, may order a hearing
on the motion [for DNA testing].” Claimant requests reimbursement for the following hearing-
related activities of the district attorney and indigent defense counsel: time spent in court for
appointment of counsel, filing of motions and litigation associated with motions, aswell as
travel-related expenses associated with meeting with inmates in connection with preparing the
motion.®* Claimant also alleges the Sheriff’s activities of court testimony on the chain of
custody and disposition of biological evidence.

The plain language of section 1405, subdivision (e) indicates that this activity is discretionary
with the court, i.e., istriggered by a discretionary court order. Moreover, reading section 1405 in
its entirety indicates that the court could grant or deny the motion for DNA testing without a
hearing on the motion.

Claimant disagrees. In comments on the draft staff analysis, claimant argues “activities, such as
the limited judicial discretion in appointment of counsel, ‘triggers State mandated activitiesin
carrying out the post conviction rights of the indigent to DNA court proceedings.” Claimant
guotes part of the analysis above regarding the San Diego Unified School Dist. case and its
discussion of discretionary decisions that trigger mandated costs (see pp. 16-17 above).
Claimant states that the * appointment of counsel, while ‘triggered’ by a discretionary event, is
deemed to be a state mandated event.” Claimant goes on to cite the declaration of Jennifer
Friedman originally submitted with the test claim, and then concludes with: “reimbursement is
required for hearings, appointment of counsel and other activities reasonably necessary in
implementing the test claim legidlation, as claimed by the County in its Commission filings.”

Claimant attempts to use the analysis above regarding discretionary activities of prosecutors and
indigent defense counsel and apply it to discretionary activities of the court. Claimant does so
without addressing the constitutional basisin article XI11 B, section 9 (b) for finding this activity
is not subject to Article X111 B, section 6. Thus, claimant ignores the constitutional difference, as
explained above, between activities triggered by the discretion of local government actors, and
those triggered by the court’ s discretion. Additionally, claimant asserts that judicial discretionin
appointment of counsel when counsel has already been appointed, and in holding a hearing, is
“limited.” This assertion, however, is not supported by evidence or analysis of the statutes.
Finally, the Friedman declaration quoted by claimant addresses post conviction DNA testing
generally and characterizes section 1405, subdivision (c) as requiring “that a court appoint
counsel for al convicted persons serving aterm of imprisonment who file a motion under the
section.” Although this was true of subdivision (c) when section 1405 was originally enacted,
Statutes 2001, chapter 943 amended this provision to create a difference between the required
appointment of counsel in section 1403, subdivision (b)(3)(A), and the discretionary appointment
of counsel in subdivision (b)(3)(B). Thus, the provisions are treated separately in this analysis.

®! Staff makes no finding on whether transporting inmates to or from state prison would be
reimbursable under Penal Code section 4750 et seq.
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As discussed above, an activity that is wholly within the discretion of the court is not a state-
mandated activity, but is a court mandate within the meaning of article X111 B, section 9 (b). As
to subdivision (€), the plain language indicates that whether or not a hearing is held iswholly
within the discretion of the court.

Therefore, staff finds that a hearing on the DNA motion, as well as appointment of counsel when
counsel was previously appointed, are court mandates on the district attorney and indigent
defense counsel, and are therefore not subject to article X111 B, section 6.5

C. Activities in section 1417.9 mandated by the state
Subdivision (@) of section 1417.9 of the Penal Code states:

(a) Notwithstanding any other provision of law and subject to subdivision (b), the
appropriate governmental entity shall retain al biological material that is secured
in connection with a criminal case for the period of time that any person remains
incarcerated in connection with that case. The governmental entity shall have the
discretion to determine how the evidence is retained pursuant to this section,
provided that the evidence is retained in a condition suitable for deoxyribonucleic
acid (DNA) testing.

Subdivision (b), as discussed below, specifies the conditions upon which the local entity may
dispose of the biological evidence. Neither subdivision (a) nor (b) was substantively amended
by Statutes 2001, chapter 943. Claimant requests reimbursement for identifying and tracking
evidence to maintain proper retention and storage, preparing and tracking biological evidence
sent to the lab for DNA testing, and maintaining biological evidence in refrigerated facilities and
adding and maintaining such facilities. Claimant also alleges related activities, such as policies
and procedures, training, distribution of a State Attorney General’ s Office publication on the test
claim statute, and designing and devel oping computer software and equipment necessary to
identify and retrieve the biological material.®®

Because the plain language of section 1417.9, subdivision (a), requires the local entity to retain
biological material secured in connection with afelony case,* staff finds that this activity is
mandated by the state, and is therefore subject to article X111 B, section 6 effective

January 1, 2001.

Subdivision (b) of section 1417.9 of the Pena Code states that “A governmental entity may
dispose of biological material before the expiration of the period of time described in subdivision
(a) if al of the conditions set for below aremet ... .” The statute then lists the notice provisions

®2 This finding includes denial of the activity claimant alleged for the sheriff to transport
convicted persons and provide oral testimony at hearings.

% These related activities are not expressly required by the statute. Should the Commission
approve this analysis, these related activities may be considered during the parameters and
guidelines phase to determine the “...most reasonable methods of complying with the mandate
...." (Cal. Code Regs, tit. 2, § 1183.12, subd. (b)(2)).

% The State Attorney General has opined that this retention is required only in felony cases.
88 Opinions of the California Attorney General 77 (2005).
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which, if accompanied by alack of atimely response as specified, would authorize the local
entity to dispose of the biological material collected.

Claimant requests reimbursement for making initial contacts for permission to dispose of the
biological evidence.

Thus, the issue is whether notifying persons convicted of felonies of the disposal of biological
material in connection with their criminal case before their release from prison is a state-
mandated activity. Staff findsthat it is not.

In the Kern High School Dist. case,®® the California Supreme Court considered whether school
districts have aright to reimbursement for costs in complying with statutory notice and agenda
requirements for various education-related programs that are funded by the state and federal
government. The court held that in eight of the nine programs at issue, the claimants were not
entitled to reimbursement for notice and agenda costs because district participation in the
underlying program was voluntary. Asthe court stated, “if a school district elects to participate
in or continue participation in any underlying voluntary education-related funded program, the
district’s obligation to comply with the notice and agenda requirement related to that program
does not constitute a reimbursable mandate.” *

Here, asin Kern, theinitial decision to dispose of the biological material is voluntary or
discretionary. Thisdecision, in turn, triggers a mandatory duty to notify those incarcerated.
Thus, because this statute authorizes but does not require the local entity to dispose of the
biological material before the convicted person’s release from prison, staff finds that doing sois
not subject to article X111 B, section 6.

D. Do the test claim statutes constitute a “program” within the meaning of article X111 B,
section 67

In order for the test claim legislation to be subject to article X111 B, section 6 of the California
Constitution, the legislation must constitute a“program,” defined as a program that carries out
the governmental function of providing a service to the public, or laws which, to implement a
state policy, impose unique requirements on local governments and do not apply generally to all
residents and entities in the state. ® Only one of these findings is necessary to trigger article
X111 B, section 6.%

Of the activities discussed above,” only the following activities and statutes that are subject to
article X111 B, section 6 are now under consideration. Thus, future reference to the test claim
statutes or legislation is limited to the following:

® Kern High School Dist., supra, 30 Cal.4th 727.

% |d. at page 743. Emphasisin original.

%" County of Los Angeles, supra, 43 Cal.3d 46, 56.

% Carmel Valley Fire Protection District v. State of California, surpa,190 Cal.App.3d 521, 537.

% Claimant also requests reimbursement for preparing and tracking biological evidence sent to

the lab for DNA testing, and for DNA testing required of the sheriff’s department that is not

reimbursed by the court. Since these activities are not expressly in statute aslocal government
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Representation and investigation: For indigent defense counsel investigation of the
DNA-testing and representation of the convicted person (except for drafting and filing the
DNA-testing motion) effective January 1, 2001 (Pen. Code, § 1405, subd. (c) as added by
Stats. 2000, ch. 821).

Prepare and file motion for DNA testing & representation: if the person isindigent
and has met the statutory requirements, and if counsel was not previously appointed by
the court, for counsel to prepare and file amotion for DNA testing, if appropriate,
effective January 1, 2002 (Pen. Code, § 1405, subds. (a) & (b)(3)(A)). Also, providing
notice of the motion to “the Attorney General, the district attorney in the county of
conviction, and, if known, the governmental agency or laboratory holding the evidence
sought to be tested” is mandated as of January 1, 2002 (Pen. Code, § 1405, subd. (c)(2)).

Prepare and file response to the motion: Effective January 1, 2001, to prepare and file
aresponse to the motion for testing, if any, by the district attorney “within 60 days of the
date on which the Attorney General and the district attorney are served with the motion,
unless a continuance is granted for good cause” (Pen. Code, § 1405, subd. (c)(2)).

Provide prior lab reports and data: When the evidence was subjected to DNA or other
forensic testing previously by either the prosecution or defense, the prosecution or
defense, whichever previously ordered the testing, provides all parties and the court with
access to the laboratory reports, underlying data, and laboratory notes prepared in
connection with the DNA or other biological evidence testing effective January 1, 2001
(Pen. Code, § 1405, subd. (d)).

Agree on a DNA lab: Effective January 1, 2001, for the public defender and the district
attorney to agree on a DNA-testing laboratory (Pen. Code, § 1405, subd. (g)(2)).

Writ review: Effective January 1, 2001, prepare and file petition, or response to petition,
for writ review by indigent defense counsel and the district attorney of the trial-court’s
decision on the DNA-testing motion (Pen. Code, § 1405, subd. (j)).

Retain biological material: Effective January 1, 2001, retain al biological material that
is secured in connection with afelony case for the period of time that any person remains
incarcerated in connection with that case (Pen. Code, § 1417.9, subd. (a)).

Staff finds that these test claim statutes constitute a program within the meaning of article

X111 B, section 6. DNA testing and retention of biological material carry out a governmental
function of providing a service to the public by allowing incarcerated persons to contest their
criminal convictions, thereby fostering justice for those wrongly convicted. Moreover, the
activities impose unigue requirements on local government that do not apply generally to all
residents and entitiesin the state. Therefore, the test claim statutes constitute a program within
the meaning of article X111 B, section 6.

requirements, the Commission may, if it approves this test claim, consider them during the
parameters and guidelines phase to determine whether they are “the most reasonable methods of
complying with the mandate” (Cal.Code Regs, tit. 2, § 1183.12, subd. (b)(2)).
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Issue 2: Does the test claim legislation impose a new program or higher level of service on
local entities within the meaning of article X111 B, section 6?

To determine whether the “program” is new or imposes a higher level of service, the test claim
legidation is compared to the legal requirementsin effect immediately before enacting the test
claim legisiation.”” And thetest claim legislation must increase the level of governmental
service provided to the public.”* Each activity is discussed separately.

Prepare and file motion for DNA testing & representation: Asdiscussed above, this activity
requires court-appointed counsel, if not previously appointed by the court, to investigate and
represent the person for the purpose of obtaining DNA testing, and as amended by Statutes 2001,
chapter 943, to file amotion, if appropriate, for DNA testing and to represent the person solely
for the purpose of obtaining DNA testing (Pen. Code, 8§ 1405, subds. (a) & (b)(3)), and to
provide notice of the motion as specified (§ 1405, subd. (©)(2)).”

Finance, in its August 2001 comments, states the following:

[T]he activities described in the test claim do not constitute a new program or
activity or areimbursable cost. We believe that the activities ... isaprocedure
extension of the original trial. The petition involved is only raising examination
of original evidence using technology not available at the time of the original
case, thereby raising in question a material and substantive issue to the original
criminal charge and verdict. ... the defense and prosecutorial activity and related
investigations of thistest claim are existing responsibilities of local government.

In its October 2001 response to Department of Finance comments, claimant argues that the
program is not merely extensions of the original duties of trial counsel or extensions of the
original case. Claimant citesalegislative analysis of SB 1342 that convicted individuals had no
right to post-conviction DNA testing before the test claim statute.”® Claimant also states that
preexisting law (Pen. Code, § 1182) that authorizes a motion for anew trial isto be made prior to
the imposition of judgment, unlike the test claim statute that authorizes the motion after the
judgment. Claimant points out that the counsel appointed to represent the convict is often new to
the case and must conduct an investigation in order to determine whether the motion is
warranted, and if so, to prepare and fileit. Claimant also argues that there was no prior
mechanism for obtaining a DNA test to use as the basis for habeas corpus relief, and that thereis
no absolute right to counsel for habeas corpus relief (citing Pennsylvania v. Finley (1987) 481

" san Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

> san Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

"2 The discussion as to whether this activity isanew program or higher level of service includes
the original test claim statute (Stats. 2000, ch. 821) as well as the amendments of Statutes 2001,
chapter 943.

3 Assembly Committee on Public Safety, Analysis of Sen. Bill No. 1342 (1999-2000 Reg. Sess.)
as amended June 13, 2000, pages 4-5.
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U.S. 551). Claimant concludes that the test claim statute is new and not an extension of a
preexisting duty of trial or habeas counsel.

In its December 2001 comments, Finance states that appointing counsel to investigate and file a
motion, if appropriate, for post-conviction DNA testing for indigent convicted personsisa
reimbursable state-mandated program.

Staff finds that the activities of investigating and, if appropriate, filing amotion for DNA testing
and representing the person solely for the purpose of obtaining DNA testing under Penal Code
section 1405, constitute a new program or higher level of service. The DNA-testing motionisa
separate civil action,™ not part of the original criminal action, since the action is not to bring
someone “to trial and punishment.””® As such, the motion for DNA testing is not an extension of
the original criminal trial.

Under preexisting law, a convicted person can file a petition for writ of habeas corpus or by
coram nobis’ based on newly discovered evidence.”” However, a public defender is not required
to do so.

Another preexisting statute, Government Code section 68662, requires the court to offer to
appoint counsel to represent state prisoners subject to a capital sentence for purposes of state
post-conviction proceedings, meaning state proceedings in which the prisoner seeks collatera
relief from a capital sentence, i.e., relief other than by automatic appeal.””® The Habeas Corpus
R&eourc%Center, an agency in the Judicial Branch of state government, provides for this
counsel.

These provisions, however, are distinct from the requirements of the test claim statute. Thus,
investigating, filing the motion for DNA testing, and representing the person for the purposes of
obtaining DNA testing are not preexisting duties of local entities, but are a new program and
higher level of service.

Inasmuch as the test claim statute imposes new requirements, staff finds that the activities of
investigating and, if appropriate, filing amotion for DNA testing and representing the person
solely for the purpose of obtaining DNA testing under Penal Code section 1405, constitute a new
program or higher level of service.

™ As defined by Code of Civil Procedure section 30, acivil action is“prosecuted by one party
against another for the declaration, enforcement or protection of aright, or the redress or
prevention of awrong.”

> As defined by Penal Code section 683, a criminal action is “the proceeding by which a party
charged with a public offense is accused and brought to trial and punishment...”

"® A writ of coram nobis permits the court that rendered judgment to reconsider it and give relief
from errors of fact.

" In re Clark (1993) 5 Cal. 4th 750, 766.
"8 In re Barnett (2003)31 Cal .4th 466, 476, fn. 6.
7 See <http://www.hcrc.cagov> as of April 28, 2006.
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Thetest claim statutes, as discussed above, also require local entities to do the following:

e Prepare and file response to the motion: Effective January 1, 2001, to file aresponse to the
motion for testing, if any, by the district attorney “within 60 days of the date on which the
Attorney Genera and the district attorney are served with the motion, unless a continuance is

granted for good cause” (Pen. Code, § 1405, subd. (c)(2)).

e Provide prior lab reports and data: When the evidence was subjected to DNA or other
forensic testing previously by either the prosecution or defense, the prosecution or defense,
whichever previously ordered the testing, provides all parties and the court with access to the
laboratory reports, underlying data, and laboratory notes prepared in connection with the
DNA or other biological evidence testing effective January 1, 2001 (Pen. Code, § 1405,
subd. (d)).

e Agree on a DNA lab: Effective January 1, 2001, for the public defender and the district
attorney to agree on a DNA-testing laboratory (Pen. Code, § 1405, subd. (9)(2)).

e Writ review: Effective January 1, 2001, prepare and file petition, or response to petition, for
writ review by indigent defense counsel and the district attorney of the trial-court’ s decision

on the DNA-testing motion (Pen. Code, § 1405, subd. (j)).

Because preexisting law did not require local entities to perform the four activities listed above,
staff finds that they constitute a new program or higher level of service within the meaning of
article X111 B, section 6.

Retain biological material: The test claim statute requires ‘ the appropriate government entity’
to retain all biological material that is secured in connection with acriminal case for the period
of time that any person remains incarcerated in connection with that case (Pen. Code, § 1417.9,
subd. (@)). The California Attorney General has opined that this does not require retention of
biol ogBi 0cal material in connection with a misdemeanor conviction, but only appliesto felony
cases.

Although preexisting law includes a law enforcement duty to preserve evidence that might be
expected to play asignificant role in the suspect’s defense,®* that duty is limited. The California
Supreme Court outlined the limitation as follows:

The state's responsibility [to preserve evidence] is further limited when the
defendant's challenge is to "the failure of the State to preserve evidentiary
material of which no more can be said than that it could have been subjected to
tests, the results of which might have exonerated the defendant.” [Citations
omitted.] 1nsuch case, "unless a criminal defendant can show bad faith on the
part of the police, failure to preserve potentially useful evidence does not
constitute adenial of due process of law." [Citations omitted.]®

8 88 Opinions of the California Attorney General 77 (2005).
8 people v. Farnam (2002) 28 Cal. 4th 107, 166.
% Ipid.
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Thus, the preexisting duty to retain biological evidence is limited when the material, like DNA
and other biological material, ‘ could have been subject to tests, the results of which might have
exonerated the defendant.” Moreover, before the test claim statute, there was no duty to retain
biological evidence past the date of conviction or when the time for appeal had expired.

Therefore, staff finds that effective January 1, 2001, it isanew program or higher level of
service to retain DNA or other biological evidence secured in connection with afelony case for
the period of time that any person remains incarcerated in connection with that case.

Issue 3: Does the test claim legislation impose *““costs mandated by the state” within the
meaning of Government Code sections 17514 and 175567

In order for the test claim statute to impose a reimbursabl e state-mandated program under the
California Constitution, the test claim legislation must impose costs mandated by the state.® In
addition, no statutory exceptions listed in Government Code section 17556 can apply.
Government Code section 17514 defines “ cost mandated by the state” asfollows:

[A]ny increased costs which alocal agency or school district is required to incur
after July 1, 1980, as aresult of any statute enacted on or after January 1, 1975, or
any executive order implementing any statute enacted on or after January 1, 1975,
which mandates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XII1 B of the California Constitution.

With the test claim, claimant files a declaration that it “isincurring costs, well in excess of $200
per annum, the minimum cost that must be incurred to file a claim in accordance with
Government Code section 17564(a).” %

Government Code section 17556, subdivision (€), precludes reimbursement for alocal agency if:

[t]he statute or executive order provides for offsetting savings to local agencies or school
districts which result in no net costs to the local agencies or school districts, or includes

additional revenue that was specifically intended to fund the costs of the state mandate
in an amount sufficient to fund the cost of the state mandate. [Emphasis added.]

The issue, therefore, is whether there is sufficient additional revenue to fund the program. Staff
finds that there is not.

Penal Code section 1405, subdivision (i) states:

(2) The cost of DNA testing ordered under this section shall be borne by the state
or the applicant, as the court may order in the interests of justice, if it is shown
that the applicant is not indigent and posses the ability to pay. However, the cost
of any additional testing to be conducted by the district attorney or Attorney
General shall not be borne by the convicted person.

(2) In order to pay the state’ s share of any testing costs, the laboratory designated
in subdivision (e) shall present it bill for services to the superior court for

8 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514.

8 The current requirement is $1000 in costs (Gov. Code, § 17564, as amended by Stats. 2004,
ch. 890).
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approval and payment. It istheintent of the Legislature to appropriate funds for
this purpose in the 2000-01 Budget Act.

Asto the DNA testing, thereisno local entity expenditure for this testing because the statute
callsfor the state or applicant to pay for it. However, thereisno similar promise of funding for
the other activities mandated by the test claim statute. Therefore, staff finds that subdivision (i)
of section 1405 does not preclude reimbursement for the test claim.

In addition, the claimant indicated receipt of a $160,000 grant from the Office of Criminal
Justice Planning (State of California) for providing representation to former public defender
clients who request counsel for DNA-testing motions.®

Thereis no evidence in the record that this grant constitutes “additional revenue ... specifically
intended to fund the costs of the state mandate in an amount sufficient to fund the cost of the
state mandate.” The grant was only for indigent counsel or public defender expenses, and was
not intended to fund evidence retention or other activities required by the test claim statutes.
Therefore, while this grant would be considered an offset of expenses incurred under the
statute,® it does not preclude reimbursement for the state-mandated program.

Therefore, staff finds that the test claim statutes impose costs mandated by the state within the
meaning of Government Code section 17514, and that the preclusions in Government Code
section 17556 do not apply.

CONCLUSION

Staff finds that the test claim legislation imposes a reimbursable state-mandated program on
local agencies within the meaning of article XI11 B, section 6 of the California Constitution and
Government Code section 17514 to perform the following activities:

e Representation and investigation: For indigent defense counsel investigation of the DNA-
testing and representation of the convicted person (except for drafting and filing the DNA-
testing motion) effective January 1, 2001 (Pen. Code, § 1405, subd. (c) as added by Stats.
2000, ch. 821).

e Prepare and file motion for DNA testing & representation: If the person isindigent and
has met the statutory requirements, and if counsel was not previously appointed by the court,
for counsel to prepare and file amotion for DNA testing, if appropriate, effective
January 1, 2002 (Pen. Code, § 1405, subds. () & (b)(3)(A)). Also, providing notice of the
motion to “the Attorney General, the district attorney in the county of conviction, and, if
known, the governmental agency or laboratory holding the evidence sought to be tested” is
mandated as of January 1, 2002 (Pen. Code, § 1405, subd. (c)(2)).

e Prepare and file response to the motion: Effective January 1, 2001, to prepare and file a
response to the motion for testing, if any, by the district attorney “within 60 days of the date
on which the Attorney General and the district attorney are served with the motion, unless a
continuance is granted for good cause” (Pen. Code, § 1405, subd. (c)(2)).

8 Letter from J. Tyler McCauley, County of Los Angeles, September 19, 2003, page 5.
% California Code of Regulations, title 2, section 1183.1, subdivision (a)(7).
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e Provide prior test lab reports and data: When the evidence was subjected to DNA or other
forensic testing previously by either the prosecution or defense, the prosecution or defense,
whichever previously ordered the testing, provides all parties and the court with access to the
laboratory reports, underlying data, and laboratory notes prepared in connection with the
DNA or other biological evidence testing effective January 1, 2001 (Pen. Code, § 1405, subd.

(d)).
e Agree on a DNA lab: Effective January 1, 2001, for the public defender and the district
attorney to agree on a DNA-testing laboratory (Pen. Code, § 1405, subd. (g)(2)).

e Writ review: Effective January 1, 2001, prepare and file petition, or response to petition, for
writ review by indigent defense counsel and the district attorney of the trial-court’ s decision
on the DNA-testing motion (Pen. Code, § 1405, subd. (j)).

e Retain biological material: Effective January 1, 2001, retain al biological material that is
secured in connection with afelony case for the period of time that any person remains
incarcerated in connection with that case (Pen. Code, § 1417.9, subd. (a)).

Staff finds that all other statutesin the test claim, including holding a hearing on the DNA-
testing motion, are not a reimbursable state-mandated program within the meaning of article
X111 B, section 6 and Government Code section 17514.

Recommendation

Staff recommends that the Commission adopt this analysis and partially approve the test claim
for the activities listed above.
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