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STATE OF CALIFORNIA  EDMUND G. BROWN JR., Governor  

COMMISSION ON STATE MANDATES                                                                                                  
980 NINTH STREET, SUITE 300 
SACRAMENTO, CA  95814 
PHONE: (916) 323-3562 
FAX: (916) 445-0278 
E-mail: csminfo@csm.ca.gov 
 

June 10, 2011 
 

Mr. David Sundstrom 
Auditor-Controller 
County of Orange 
P.O. Box 567 
Santa Ana, CA  92702 

Mr. Howard Thomas 
HCA Claims and Financial 
Reporting 
515 N. Sycamore Street, 5th 
Floor 
Santa Ana, CA  92701 

Ms. Jill Kanemasu 
Division of Accounting and 
Reporting 
State Controller’s Office 
3301 C Street, Suite 700 
Sacramento, CA  95816 
 

And Interested Parties and Affected State Agencies (See Mailing List) 

Re: Draft Staff Analysis, Schedule for Comments, and Hearing Date 
Incorrect Reduction Claims 

 Handicapped and Disabled Students, 05-4282-I-02, 09-4282-I-04 
County of Orange, Claimant 
Statutes 1984, Chapter 1747; Statutes 1985, Chapter 1274 
Fiscal Year 1997-1997, 1998-1999, 2000-2001 

Dear Mr. Sundstrom, Mr. Thomas, and Ms. Kanemasu: 

The draft staff analysis for the above-named incorrect reduction claims is enclosed for your 
review and comment. 

Written Comments 
Any party or interested person may file written comments on the draft staff analysis by Friday, 
July 1, 2011.  You are advised that comments filed with the Commission are required to be 
simultaneously served on the other interested parties on the mailing list, and to be accompanied 
by a proof of service.  (Cal. Code Regs., tit. 2, § 1181.2.)  However, this requirement may also be 
satisfied by electronically filing your documents on the Commission’s website.  Please see the 
Commission’s website at http://www.csm.ca.gov/dropbox_procedures.shtml for instructions on 
electronic filing.  The comments will be posted on the Commission’s website and the mailing list 
will be notified by electronic mail of the posting and the comment period.  This procedure will 
satisfy all the service requirements under section 1181.2(c) or our regulations.   

If you would like to request an extension of time to file comments, please refer to section 
1183.01(c)(1) of the Commission’s regulations. 

Hearing 

This matter is set for hearing on Thursday, July 28, 2011, at 9:30 a.m. in Room 447 of the State 
Capitol, Sacramento, California.  The final staff analysis will be issued on or about  
July 14, 2011.  This matter is proposed for the Consent Calendar.  Please let us know in advance  
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ITEM __ 
INCORRECT REDUCTION CLAIM 

DRAFT STAFF ANALYSIS 
Government Code Sections 7570-7588 

Statutes 1984, Chapter 1747 (AB 3632)  
Statutes 1985, Chapter 1274 (AB 882)  

 

California Code of Regulations, Title 2, Sections 60000-60610  
(Emergency regulations effective January 1, 1986 [Register 86, No. 1], and re-filed  

June 30, 1986, designated effective July 12, 1986 [Register 86, No. 28 

Handicapped and Disabled Students 
Fiscal Years 1997-1998, 1998-1999, 2000-2001 

05-4282-I-02 and 09-4282-I-04 

County of Orange, Claimant 

EXECUTIVE SUMMARY 
Overview 
This is an incorrect reduction claim filed by the County of Orange regarding reductions made by 
the State Controller’s Office to reimbursement claims for costs incurred in three fiscal years 
(1997-1998, 1998-1999, and 2000-2001), in the total amount of $2,676,659 to provide 
medication monitoring services to seriously emotionally disturbed pupils under the Handicapped 
and Disabled Students program.  These incorrect reduction claims are being consolidated 
because they raise common questions of law and fact.1   

The Handicapped and Disabled Students program was enacted by the Legislature to implement 
federal law that requires states to guarantee to disabled pupils the right to receive a free and 
appropriate public education that emphasizes special education and related services, including 
psychological and other mental health services, designed to meet the pupil’s unique educational 
needs.  The program shifted to counties the responsibility and funding to provide mental health 
services required by a pupil’s individualized education plan (IEP).  

The State Controller’s Office contends that medication monitoring is not a reimbursable activity 
during the audit period, and did not become reimbursable until fiscal year 2001-2002.  The State 
Controller’s Office also argues that the County’s first incorrect reduction claim filed for fiscal 
years 1997-1998 and 1998-1999 was not timely filed. 

The County disagrees with the State Controller’s Office.  The County seeks a determination from 
the Commission pursuant to Government Code section 17551(d), that the State Controller’s 

                                                 
1 California Code of Regulations, title 2, section 1185.4. 
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Office incorrectly reduced the claim, and requests that the Controller reinstate the $2,676,659 
reduced for fiscal years 1997-1998 through 2000-2001. 

For the reasons below, staff finds the County is not eligible for reimbursement for providing 
medication monitoring services until July 1, 2001.  Thus, the State Controller’s Office correctly 
reduced the County’s reimbursement claims for medication monitoring costs incurred in fiscal 
years 1997-1998, 1998-1999, and 2000-2001. 

Procedural History 
The Commission received the County’s incorrect reduction claim for 1997-1998 and 1998-1999 
costs on May 1, 2006, and received the County’s incorrect reduction claim for 2000-2001 costs 
on March 15, 2010.  Both claims were issued for comment.  The State Controller’s Office filed 
comments addressing the substantive issues on October 6, 2009.  The County filed a rebuttal on 
November 9, 2009. 

Staff Analysis 
Merits of the incorrect reduction claims 

Costs incurred for this program in fiscal years 1997-1998, 1998-1999, and 2000-2001 are 
eligible for reimbursement under the parameters and guidelines for Handicapped and Disabled 
Students (CSM 4282), which authorize reimbursement for mental health treatment as follows:   

Ten (10) percent of any costs related to mental health treatment services rendered under the 
Short-Doyle Act: 

1. The scope of the mandate is ten (10) percent reimbursement. 

2. For each eligible claimant, the following cost items, for the provision of mental 
health services when required by a child’s individualized education program, are 
ten (10) percent reimbursable (Gov. Code, § 7576): 

a. Individual therapy; 

b. Collateral therapy and contacts; 

c. Group therapy; 

d. Day treatment; and 

e. Mental health portion of residential treatment in excess of the State 
Department of Social Services payment for the residential placement. 

3. Ten (10) percent of any administrative costs related to mental health treatment 
services rendered under the Short-Doyle Act, whether direct or indirect. 

While the County acknowledges that medication monitoring is not expressly listed as a 
reimbursable activity in the parameters and guidelines, the County argues that medication 
monitoring is a reimbursable activity and that the parameters and guidelines authorize 
reimbursement for “any costs related to mental health treatment services rendered ….”  

The County’s interpretation of the issue, however, conflicts with prior final decisions of the 
Commission on the issue of medication monitoring.  
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The Commission has determined that counties are not eligible for reimbursement for providing 
medication monitoring services until July 1, 2001.  The Commission’s findings on this issue are 
bulleted below: 

1. The Commission did not approve reimbursement for medication monitoring in the 
original Handicapped and Disabled Students program (CSM 4282) or on reconsideration 
of that program (04-RL-4282-10).  On reconsideration of the Handicapped and Disabled 
Students program (04-RL-4282-10), the Commission stated that “medication monitoring” 
is part of the new regulatory definition of “mental health services” adopted in 1998.  The 
1998 regulations were not included in the test claim for Handicapped and Disabled 
Students (CSM 4282).  The Commission stated the following:  

“Medication monitoring” is part of the new, and current, definition 
of “mental health services” that was adopted by the Departments of 
Mental Health and Education in 1998. The current definition of 
“mental health services” and “medication monitoring” is the 
subject of the pending test claim, Handicapped and Disabled 
Students II (02-TC-40 and 02-TC-49), and will not be specifically 
analyzed here.  

2. The Commission adopted a statement of decision in Handicapped and Disabled  
Students II (02-TC-40/02-TC-49) on May 26, 2005, and found that the activity of 
“medication monitoring,” as defined in the 1998 amendment of section 60020, did not 
simply clarify existing law, but constituted a new program or higher level of service 
beginning July 1, 2001. 

3. In 2006, the Commission considered two requests to amend the parameters and 
guidelines for the original program in Handicapped and Disabled Students (CSM 4282) 
filed by the Counties of Los Angeles and Stanislaus.  (00-PGA-03/04).  As part of the 
requests, the Counties wanted the Commission to apply the 1998 regulations, including 
the provision of medication monitoring services, to the original parameters and guidelines 
in Handicapped and Disabled Students (CSM 4282).  On December 4, 2006, the 
Commission denied the request, finding that the 1998 regulations were not pled in the 
original test claim, and cannot by law be applied retroactively to the original parameters 
and guidelines in Handicapped and Disabled Students (CSM 4282).   

These decisions of the Commission are final, binding decisions and were never challenged by the 
parties.  Once “the Commission’s decisions are final, whether after judicial review or without 
judicial review, they are binding, just as judicial decisions.”2  Accordingly, based on these 
decisions, counties are not eligible for reimbursement for medication monitoring until  
July 1, 2001. 

Therefore, the State Controller’s Office correctly reduced the reimbursement claims of the 
County of Orange for costs incurred in fiscal years 1997-1998, 1998-1999, and 2000-2001 to 
provide medication monitoring services to seriously emotionally disturbed pupils under the 
Handicapped and Disabled Students program. 

 

                                                 
2 California School Boards Assoc. v. State of California (2009) 171 Cal.App.4th 1183, 1200. 
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Statute of limitations issue 

Staff further finds the County timely filed the first incorrect reduction claim for 
the 1997-1998 and 1998-1999 fiscal year costs (05-4282-I-02).   

Under the Commission’s regulations, an incorrect reduction claim must be filed within 
three years of the date of the remittance advice or other notice of reduction.  A document 
is timely filed with the Commission if the time for filing has not expired on the date of its 
mailing by certified or express mail as shown on the postal receipt or postmark.   

In this case, the remittance advice is dated April 28, 2003.  The County mailed the incorrect 
reduction claim (05-4282-I-02) by express mail with a postmark of April 28, 2006, three years to 
the day of the remittance advice.  Although the Commission received the filing on May 1, 2006, 
the claim is considered timely when using the date of the remittance advice.  The time for filing 
had not expired when the claim was deposited in the mail on April 28, 2006.   

Conclusion 
Staff concludes that the State Controller’s Office correctly reduced the County’s reimbursement 
claims for costs incurred in fiscal years 1997-1998, 1998-1999, and 2000-2001, for providing 
medication monitoring services to seriously emotionally disturbed pupils under the Handicapped 
and Disabled Students program.   

Staff Recommendation 
Staff recommends that the Commission adopt this analysis and deny the incorrect reduction 
claims filed by the County of Orange (05-4282-I-02, 09-4282-I-04). 

_____________________________________________________________________________ 
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STAFF ANALYSIS 

Claimant 
County of Orange 

Chronology 
12/26/2002 State Controller’s Office issues audit report for costs incurred in fiscal years 

1997-1998 and 1998-1999 by the County of Orange and reduces costs for 
“medication monitoring” (Audit Finding 1) 

04/28/2006 State Controller’s Office issues remittance advice to County of Orange 

05/01/2006 Commission receives incorrect reduction claim filed by County of Orange  
for reductions made to fiscal year 1997-1998 and 1998-1999 costs for 
“medication monitoring” (05-4282-I-02) 

05/12/2006 Incorrect reduction claim deemed complete and issued for comment  
(05-4282-I-02) 

03/30/2007 State Controller’s Office issues audit report for costs incurred in fiscal year 2000-
2001 by the County of Orange and reduces costs for “medication monitoring” 
(Audit Finding 3) 

10/06/2009 State Controller’s Office files response to incorrect reduction claim  
(05-4282-I-02) 

11/09/2009 County of Orange files rebuttal (05-4282-I-02) 

03/15/2010 County of Orange files incorrect reduction claim for reductions made to fiscal 
year 2000-2001 costs for “medication monitoring” (09-4282-I-04) 

03/17/2010 Incorrect reduction claim deemed complete and issued for comment  
(09-4282-I-04) 

I. Background 
This is an incorrect reduction claim filed by the County of Orange for costs incurred in three 
fiscal years (1997-1998, 1998-1999, and 2000-2001) to provide medication monitoring services 
to seriously emotionally disturbed pupils under the Handicapped and Disabled Students 
program.3  The State Controller’s Office reduced the County’s reimbursement claims in the 
amount of $2,676,659, arguing that medication monitoring is not a reimbursable activity during 
the audit period, and did not become reimbursable until fiscal year 2001-2002.   

                                                 
3 The reduction of costs for medication monitoring for these fiscal years are as follows: 

Fiscal year   Amount of Reduction 

1997-1998   $  759,114 

1998-1999   $  870,701 

2000-2001   $1,046,844 

Total    $2,676,659 
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The Handicapped and Disabled Students program was enacted by the Legislature in 1986 to 
implement federal law (the Individuals with Disabilities Education Act, IDEA) that requires 
states to guarantee to disabled pupils the right to receive a free and appropriate public education 
that emphasizes special education and related services, including psychological and other mental 
health services, designed to meet the pupil’s unique educational needs.  The program shifted to 
counties the responsibility and funding to provide mental health services required by a pupil’s 
individualized education plan (IEP).   

The Handicapped and Disabled Students program has a long and complicated history.  However, 
the substantive issue presented in this claim relates to the sole issue of whether providing 
medication monitoring services is reimbursable in fiscal years 1997-1998, 1998-1999, and  
2000-2001.  As described in the analysis, the Commission has previously addressed the issue of 
medication monitoring and decisions have been adopted on the issue.  These decisions are now 
final and must be followed here. 

II. Positions of the Parties 
Position of the State Controller’s Office 

The State Controller’s Office contends that medication monitoring is not a reimbursable activity 
under the parameters and guidelines in effect during the audited years.  The State Controller’s 
Office further argues that the County’s incorrect reduction claim filed for the fiscal year  
1997-1998 and 1998-1999 costs (05-4282-I-02) was filed after the time required in the 
Commission’s regulations, and should therefore not be considered by the Commission. 

Claimant’s Position  

The County disagrees with the reduction of costs by the State Controller’s Office and contends 
that medication monitoring is a reimbursable activity during the audit period in question.  The 
County argues that the parameters and guidelines state that “any” costs related to the mental 
health treatment services rendered under the Short-Doyle Act are reimbursable and, while 
“medication monitoring” is not specifically identified, it is not excluded either.  The County 
asserts that “medication monitoring” has always been part of the treatment services rendered 
under the Short-Doyle Act.  The County further asserts that the Commission clarified this point 
when it adopted the parameters and guidelines in Handicapped and Disabled Students II, 
specifically listing “medication monitoring” as a reimbursable activity. 

The County further argues that its first incorrect reduction claim on this issue (05-4282-I-02) was 
filed within the statute of limitations. 

The County seeks a determination from the Commission pursuant to Government Code  
section 17551(d), that the State Controller’s Office incorrectly reduced the claim, and requests 
that the Controller reinstate the $2,676,659 reduced for fiscal years 1997-1998,  
1998-1999, and 2000-2001. 

III. Discussion  

Government Code section 17561(b) authorizes the State Controller’s Office to audit the claims 
filed by local agencies and school districts and to reduce any claim for reimbursement of state-
mandated costs that the State Controller’s Office determines is excessive or unreasonable. 
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Government Code Section 17551(d) requires the Commission to hear and decide a claim that the 
State Controller’s Office has incorrectly reduced payments to the local agency or school district.  
That section states the following: 

The commission, pursuant to the provisions of this chapter, shall hear and decide 
upon a claim by a local agency or school district filed on or after January 1, 1985, 
that the Controller has incorrectly reduced payments to the local agency or school 
district pursuant to paragraph (2) of subdivision (b) of Section 17561. 

If the Commission determines that a reimbursement claim has been incorrectly reduced,  
section 1185.7 of the Commission’s regulations requires the Commission to send the statement 
of decision to the State Controller’s Office and request that the costs in the claim be reinstated. 

A. The State Controller’s Office correctly reduced the County’s reimbursement claims 
for the costs incurred to provide medication monitoring services in fiscal years  
1997-1998, 1998-1999, and 2000-2001. 

Costs incurred for this program in fiscal years 1997-1998, 1998-1999, and 2000-2001 are 
eligible for reimbursement under the parameters and guidelines for Handicapped and Disabled 
Students (CSM 4282).  The test claim in Handicapped and Disabled Students was filed on 
Government Code section 7570 et seq., as added and amended by Statutes 1984 and 1985, and 
on the initial emergency regulations adopted in 1986 by the Departments of Mental Health and 
Education to implement this program.4  In 1990 and 1991, the Commission approved the test 
claim and adopted parameters and guidelines, authorizing reimbursement for mental health 
treatment services as follows:   

Ten (10) percent of any costs related to mental health treatment services rendered under the 
Short-Doyle Act: 

1. The scope of the mandate is ten (10) percent reimbursement. 

2. For each eligible claimant, the following cost items, for the provision of mental 
health services when required by a child’s individualized education program, are 
ten (10) percent reimbursable (Gov. Code, § 7576): 

a. Individual therapy; 

b. Collateral therapy and contacts; 

c. Group therapy; 

d. Day treatment; and 

e. Mental health portion of residential treatment in excess of the State 
Department of Social Services payment for the residential placement. 

3. Ten (10) percent of any administrative costs related to mental health treatment 
services rendered under the Short-Doyle Act, whether direct or indirect. 

                                                 
4 California Code of Regulations, title 2, division 9, sections 60000-60610 (Emergency 
Regulations filed December 31, 1985, designated effective January 1, 1986 (Register 86, No. 1) 
and re-filed June 30, 1986, designated effective July 12, 1986 (Register 86, No. 28)).   
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While the County acknowledges that medication monitoring is not expressly listed as a 
reimbursable activity in the parameters and guidelines, the County argues that medication 
monitoring is a reimbursable activity and that the parameters and guidelines authorize 
reimbursement for “any costs related to mental health treatment services rendered ….”  

The County’s interpretation of the issue, however, conflicts with prior final decisions of the 
Commission on the issue of medication monitoring.  

The Handicapped and Disabled Students (CSM 4282) decision addressed Government Code 
section 7576 and the implementing regulations as they were originally adopted in 1986.  
Government Code section 7576 required the county to provide psychotherapy or other mental 
health services when required by a pupil’s IEP.  Former section 60020 of the Title 2 regulations 
defined “mental health services” to include the day services and outpatient services identified in 
sections 542 and 543 of the Department of Mental Health’s Title 9 regulations.  (Former Cal. 
Code Regs., tit. 2, § 60020(a).)  Section 543 defined outpatient services to include “medication.”  
“Medication” was defined to include “prescribing, administration, or dispensing of medications 
necessary to maintain individual psychiatric stability during the treatment process,” and “shall 
include the evaluation of side effects and results of medication.”  

In 2004, the Commission was directed by the Legislature to reconsider its decision in 
Handicapped and Disabled Students.  On reconsideration of the program in Handicapped and 
Disabled Students (04-RL-4282-10), the Commission found that the phrase “medication 
monitoring” was not included in the original test claim legislation.  “Medication monitoring” was 
added to the regulations for this program in 1998 (Cal. Code Regs. tit. 2, § 60020).  The 
Commission determined that: 

“Medication monitoring” is part of the new, and current, definition of “mental 
health services” that was adopted by the Departments of Mental Health and 
Education in 1998. The current definition of “mental health services” and 
“medication monitoring” is the subject of the pending test claim, Handicapped 
and Disabled Students II (02-TC-40 and 02-TC-49), and will not be specifically 
analyzed here.5 

Thus, the Commission did not approve reimbursement for medication monitoring in 
Handicapped and Disabled Students (CSM 4282) or on reconsideration of that program  
(04-RL-4282-10).  

The 1998 regulations were pled in Handicapped and Disabled Students II (02-TC-40/02-TC-49), 
however.  Handicapped and Disabled Students II was filed in 2003 on subsequent statutory and 
regulatory changes to the program, including the 1998 amendments to the regulation that defined 
“mental health services.” On May 26, 2005, the Commission adopted a statement of decision 
finding that the activity of “medication monitoring,” as defined in the 1998 amendment of 
section 60020, constituted a new program or higher level of service beginning July 1, 2001.  The 
Commission’s decision in Handicapped and Disabled Students II states the following: 

                                                 
5 Statement of decision, Reconsideration of Handicapped and Disabled Students  
(04-RL-4282-10), page 42. 
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The Department of Finance argues that “medication monitoring” does not 
increase the level of service provided by counties.  The Department states the 
following: 

It is our interpretation that there is no meaningful difference between 
the medication requirements under the prior regulations and the new 
regulations of the test claim.  The existing activities of “dispensing of 
medications, and the evaluation of side effects and results of 
medication” are in fact activities of medication monitoring and seem 
representative of all aspects of medication monitoring.  To the extent 
that counties are already required to evaluate the “side effects and 
results of medication,” it is not clear that the new requirement of 
“medication monitoring” imposes a new or higher level of service. 
[footnote omitted.]   

The Commission disagrees with the Department’s interpretation of section 60020, 
subdivisions (i) and (f), of the regulations, and finds that “medication monitoring” 
as defined in the regulation increases the level of service required of counties.   

The same rules of construction applicable to statutes govern the interpretation of 
administrative regulations. [Footnote omitted.]  Under the rules of statutory 
construction, it is presumed that the Legislature or the administrative agency 
intends to change the meaning of a law or regulation when it materially alters the 
language used. [Footnote omitted.]  The courts will not infer that the intent was 
only to clarify the law when a statute or regulation is amended unless the nature 
of the amendment clearly demonstrates the case. [Footnote omitted.] 

In the present case, the test claim regulations, as replaced in 1998, materially 
altered the language regarding the provision of medication.  The activity of 
“dispensing” medications was deleted from the definition of mental health 
services.  In addition, the test claim regulations deleted the phrase “evaluating the 
side effects and results of the medication,” and replaced the phrase with 
“monitoring of psychiatric medications or biologicals as necessary to alleviate the 
symptoms of mental illness.”  The definitions of “evaluating” and “monitoring” 
are different.  To “evaluate” means to “to examine carefully; appraise.”6  To 
“monitor” means to “to keep watch over; supervise.”7  The definition of 
“monitor” and the regulatory language to monitor the “psychiatric medications or 
biologicals as necessary to alleviate the symptoms of mental illness” indicate that 
the activity of “monitoring” is an ongoing activity necessary to ensure that the 
pupil receives a free and appropriate education under federal law.  This 
interpretation is supported by the final statement of reasons for the adoption of the 
language in section 60020, subdivision (f), which state that the regulation was 
intended to make it clear that “medication monitoring” is an educational service 

                                                 
6 Webster’s II New College Dictionary (1999) page 388. 
7 Id. at page 708. 
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that is provided pursuant to an IEP, rather than a medical service that is not 
allowable under the program.8 

Neither the Department of Mental Health nor the Department of Education, 
agencies that adopted the regulations, filed substantive comments on this test 
claim.  Thus, there is no evidence in the record to contradict the finding, based on 
the rules of statutory construction, that “medication monitoring” increases the 
level of service on counties. 

Therefore, the Commission finds that the activity of “medication monitoring,” as 
defined in section 60020, subdivisions (f) and (i), constitutes a new program or 
higher level of service.9 

In 2001, the Counties of Los Angeles and Stanislaus filed separate requests to amend the 
parameters and guidelines for the original program in Handicapped and Disabled Students  
(CSM 4282).  As part of the requests, the Counties wanted the Commission to apply the 1998 
regulations, including the provision of medication monitoring services, to the original parameters 
and guidelines.  On December 4, 2006, the Commission denied the request, finding that the 1998 
regulations were not pled in original test claim, and cannot by law be applied retroactively to the 
original parameters and guidelines in Handicapped and Disabled Students (CSM 4282).  The 
analysis adopted by the Commission on the issue states the following: 

The counties request that the Commission amend the provision in the parameters 
and guidelines for mental health services to include the current regulatory 
definition of “mental health services,” medication monitoring, and crisis 
intervention.  The counties request the following language be added to the 
parameters and guidelines: 

For each eligible claimant, the following cost items, for the provision of 
services when required by a child’s individualized education program in 
accordance with Section 7572(d) of the Government Code: psychotherapy 
(including outpatient crisis-intervention psychotherapy provided in the normal 
course of IEP services when a pupil exhibits acute psychiatric symptoms, 
which, if untreated, presents an imminent threat to the pupil) as defined in 
Section 2903 of the Business and Professions Code provided to the pupil 
individually or in a group, collateral services, medication monitoring, 
intensive day treatment, day rehabilitation, and case management are 
reimbursable (Government Code 7576).  “Medication monitoring” includes 
medication support services with the exception of the medications or 
biologicals themselves and laboratory work.  Medication support services 
include prescribing, administering, dispensing and monitoring of psychiatric 
medications or biologicals necessary to alleviate the symptoms of mental 
illness. [Footnote omitted.] 

                                                 
8 Final Statement of Reasons, page 7. 
9 Statement of decision, Handicapped and Disabled Students II (02-TC-40/02-TC-49),  
pages 37-39. 
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The counties’ proposed language, however, is based on regulations amended by 
the Departments of Mental Health and Education effective July 1, 1998.  (Cal. 
Code Regs., tit. 2, § 60020, subds. (i) and (f).)  The 1998 regulations were 
considered by the Commission in Handicapped and Disabled Students II  
(02-TC-40/02-TC-49), and approved for the following activities beginning  
July 1, 2001:   

• Provide individual or group psychotherapy services, as defined in 
Business and Professions Code section 2903, when required by the pupil’s 
IEP.  This service shall be provided directly or by contract at the discretion 
of the county of origin.  (Cal. Code Regs., tit. 2, § 60020, subd. (i).) 

• Provide medication monitoring services when required by the pupil’s IEP.  
“Medication monitoring” includes all medication support services with the 
exception of the medications or biologicals themselves and laboratory 
work.  Medication support services include prescribing, administering, and 
monitoring of psychiatric medications or biologicals as necessary to 
alleviate the symptoms of mental illness.  This service shall be provided 
directly or by contract at the discretion of the county of origin.  (Cal. Code 
Regs., tit. 2, § 60020, subds. (f) and (i).) 

The Commission’s findings in Handicapped and Disabled Students II  
(02-TC-40/02-TC-49), approving reimbursement for medication monitoring and 
psychotherapy services as currently defined in the regulations were not included 
in the original test claim (CSM 4282) and, thus, cannot be applied retroactively to 
the original parameters and guidelines.  Based on Government Code  
section 17557, subdivision (e), the reimbursement period for the activities 
approved by the Commission in Handicapped and Disabled II begins  
July 1, 2001. 

Therefore, the proposed amendment to add language based on the current 
definition of “mental health services,” including medication monitoring, is 
inconsistent with, and not supported by the Commission’s original 1990 
Statement of Decision in Handicapped and Disabled Students (CSM 4282).10 

These decisions of the Commission are final, binding decisions and were never challenged by the 
parties.  Once “the Commission’s decisions are final, whether after judicial review or without 
judicial review, they are binding, just as judicial decisions.”11  Accordingly, based on these 
decisions, counties are not eligible for reimbursement for medication monitoring until  
July 1, 2001. 

Therefore, the State Controller’s Office correctly reduced the reimbursement claims of the 
County of Orange for costs incurred in fiscal years 1997-1998, 1998-1999, and 2000-2001 to 
provide medication monitoring services to seriously emotionally disturbed pupils under the 
Handicapped and Disabled Students program. 

                                                 
10 Analysis adopted by Commission on December 4, 2006, in 00-PGA-03/04. 
11 California School Boards Assoc. v. State of California (2009) 171 Cal.App.4th 1183, 1200. 
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B. The County’s first incorrect reduction claim (05-4282-I-02) was filed within the time 
required by the Commission’s regulations and, thus, the Commission has 
jurisdiction to determine the claim. 

The State Controller’s Office argues that the County failed to file the incorrect reduction claim 
for fiscal years 1997-1998 and 1998-1999 (05-4282-I-02) within the time required by the 
Commission’s regulations.  The Controller’s Office states the following: 

Section 1185, subdivision (b) states that “[a]ll incorrect reduction claims shall be 
filed with the commission no later than three (3) years following the date of the 
Office of State Controller’s remittance advice or other notice of adjustment 
notifying the claimant of a reduction.”  In this case, the remittance advice and 
accompanying letter were dated April 28, 2003 (See pages 2-5 of Exhibit C of the 
Claimant’s IRC).  Therefore, the last date to file an IRC was April 28, 2003.  
However, the Claimant did not file its claim until May 1, 2003, outside the time 
frame provided, and thus, the IRC is precluded by the limitations provision of 
Section 1185. 

Using the date of the remittance advice, the County’s filing is timely.  Section 1181.1(g) of the 
Commission’s regulations defines “filing date” as follows: 

. . . the date of delivery to the commission office during normal business hours.  
For purposes of meeting the filing deadlines required by statute, the filing is 
timely if: 

(1) The filing is submitted by certified or express mail or a common 
carrier promising overnight delivery, and 

(2) The time for its filing had not expired on the date of its mailing by 
certified or express mail as shown on the postal receipt or postmark, or 
the date of its delivery to a common carrier promising overnight 
deliver as shown on the carrier’s receipt. 

Section 1181.2 further states that “service by mail is complete when the document is deposited in 
the mail.” 

In this case, the County mailed the incorrect reduction claim (05-4282-I-02) by express mail with 
a postmark of April 28, 2006, three years to the day of the remittance advice.  Although the 
Commission received the filing on May 1, 2006, the claim would still be considered timely, 
when using the date of the remittance advice.  The time for filing had not expired when the claim 
was deposited in the mail on April 28, 2006.   

However, at the time the County filed its incorrect reduction claim, section 1185 of the 
Commission’s regulations provided that the three year deadline to file an incorrect reduction 
claim starts to run from “the date of the Office of State Controller’s remittance advice or other 
notice of adjustment notifying the claimant of a reduction.”  The audit report for the County’s 
reimbursement claims filed for fiscal years 1997-1998 and 1998-1999 identifies the Controller’s 
intention to reduce the County’s claims for medication monitoring and is dated  
December 26, 2002, four months earlier than the remittance advice.  Three years from the date of 
the audit report would be December 26, 2005 (more than four months before the County filed its 
claim). 
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The Controller’s Office does not base its statute of limitations argument on the date of the audit 
report, however.  Moreover, section 1185 of the Commission’s regulations does not require the 
running of the time period from when a claimant first receives notice; but simply states that the 
time runs from either the remittance advice or other notice of adjustment.   

Thus, when viewed in a light most favorable to the County, and based on the policy determined 
by the courts favoring the disposition of cases on their merits rather than on procedural 
grounds,12 staff finds that the County timely filed the incorrect reduction claim for the fiscal year 
1997-1998 and 1998-1999 costs. 

IV. Conclusion 
Staff concludes that the State Controller’s Office correctly reduced the County’s reimbursement 
claims for costs incurred in fiscal years 1997-1998, 1998-1999, and 2000-2001, for providing 
medication monitoring services to seriously emotionally disturbed pupils under the Handicapped 
and Disabled Students program.   

V. Staff Recommendation 
Staff recommends that the Commission adopt this analysis and deny the incorrect reduction 
claims filed by the County of Orange (05-4282-I-02, 09-4282-I-04). 

                                                 
12 O’Riordan v. Federal Kemper Life Assurance (2005) 36 Cal.4th 281, 284; California 
Department of Corrections and Rehabilitation v. State Personnel Board (2007) 147  
Cal.App.4th 797, 805. 
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA

Claim Of:

County of San Bernardino

Claimant

\To. CSM-4282
Title 2, Cal. Code Regs., Div. 9,

Sections 60000-60200
Chapter 1747, Statutes of 1984
Chapter 1274, Statutes of 1985

Handicapped and Disabled Students

PARAMETERS AND GUIDELINES

The attached amended Parameters and Guidelines of the Comrnission on State Mandates

are hereby adopted by the Commission on State Mandates in the above entitled matter.

IT IS SO ORDERED August 29, 1996.

Kirk G. Stewart, Executive Director
Cornmission on State Mandates
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Hearing Date: August 29, 1996
File Number: CSM-4282
Commission Staff: Lucila  Ledesma
LL\4282\RevP&G.  Amd

Original Adopted: 8/22/g  1
Revised: S/29/96

PARAMETERS AND GUIDELINES

Sections 60000-60200
Title 2, California Code of Regulations, Division 9

Chapter 1747, Statutes of 1984
Chapter 1274, Statutes of 1985

Handicapped and Disabled Students

I. SUMMARY OF MANDATE

Chapter 1747 of the Statutes of 1984 added Chapter 26, commencing with section 7570,
to Division 7 of Title 1 of the Government  code (Gov. Code).

Chapter 1274 of the Statutes of 1985 amended sections 7572, 7572.5, 7575, 7576,
7579, 7582, and 7587 of, amended and repealed 7583 of, added section 7586.5 and
7586.7 to, and repealed 7574 of, the Gov. Code, and amended section 5651 of the
Welfare and ~nsti~tions  Code.

To the extent that Gov. Code section 7572 and section 60040, Title 2, Code of
California Regulations, require county participation in the mental health assessment for
“‘individuals with exceptional needs, ” such legislation and regulations impose a new
program or higher level of service upon a county. Furthermore, any related county
participation on the expanded “Individualized Education Program” (IEP) team and case
management services for “individuals with exceptional needs” who are designated as
“seriously emotionally disturbed, ” pursuant to subdivisions (a), (b), and (c) of Gov.
Code section 7572.5 and their implementing regulations, impose a new program or
higher level of service upon a county.

The aforementioned mandatory county participation in the IEP process is not subject to
the Short-Doyle Act, and accordingly, such costs related thereto are costs mandated by
the state and are fully reimbursable within the meaning of section 6, article XIIIB of the
California Constitution.

The provisions of Welfare and Institutions Code section 565 1, subdivision (g), result in
a higher level of service within the county Short-Doyle program because the mental
health services, pursuant to Gov. Code sections 757 1 and 7576 and their implementing
regulations, must be included in the county Short-Doyle annual plan. Such services
include psychotherapy and other mental health services provided to “individuals with
exceptional needs, ” including those designated as “seriously emotionally disturbed, ”
and required in such individual’s IEP.
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Such mental health services are subject to the current cost sharing formula of the Short-
Doyle Act, through which the state provides ninety (90) percent of the total costs of the
Short-Doyle program, and the county is required to provide the remaining ten (10)
percent of the funds. Accordingly, only ten (10) percent of such program costs are
reimbursable within the meaning of section 6, article XIIIB of the California
Constitution as costs mandated by the state, because the Short-Doyle Act currently
provides counties ninety (90) percent of the costs of ~rnishing those mental health
services set forth in Gov. Code section 757 1 and 7576 and their implementing
regulations, and described in the county’s Short-Doyle annual plan pursuant to Welfare
and Institutions Code section 565 1, subdivision (g).

il. COMMISSION ON STATE MANDATES’ DECISION

The Commission on State Mandates, at its April 26, 1990 hearing, adopted a Statement
of Decision that determined that County participation in the IEP process is a state
mandated program and any costs related thereto are fully reimbursable. Furthermore,
any mental health treatment required by an IEP is subject to the Short-Doyle cost
sharing formula. Consequently, only the county’s Short-Doyle share (i.e., ten percent)
of the mental health treatment costs will be reimbursed as costs mandated by the state.

Ill. ELIGIBLE CLAIMANTS

All counties

IV. PERIOD OF REIMBURSEMENT

Section 17557 of the Gov. Code states that a test claim must be submitted on or before
December 3 1 following a given fiscal year to establish eligibility for that year. The test
claim for this mandate was filed on August 17, 1987, all costs incurred on or after July
1, 1986, are reimbursable.

Actual costs for one fiscal year should be included in each claim, and estimated costs
for the subsequent year may be included on the same claim, if applicable, pursuant to
Government Code section 17561.

If the total costs for a given fiscal year do not exceed $200, no reimbursement shall be
allowed, except as otherwise allowed by Gov. Code section 17564.
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V. REIMBURSABLE COSTS

A. One Hundred (100) percent of any costs related to IEP Participation, Assessment,
and Case Management:

1. The scope of the mandate is one hundred (100) percent reimbursement, except
that for individuals billed to Medi-Cal only, the Federal Financing Participation
portion (FFP) for these activities should be deducted from reimbursable activities
not subject to the Short-Doyle Act.

2. For each eligible claimant, the following cost items are one hundred (100)
percent reimbursable (Gov. Code, section 7572, subd. (d)( 1)):

a. Whenever an LEA refers an individual suspected of being an ‘individual with
exceptional needs’ to the local mental health department, mental health
assessment and recommendation by qualified mental health professionals in
conformance with assessment procedures set forth in Article 2 (commencing
with section 56320) of Chapter 4 of part 30 of Division 4 of the Education
Code, and regulations developed by the State Department of Mental Health, in
consultation with the State Department of Education, including but not limited
to the following mandated services:
i. interview with the child and family,
ii. collateral interviews, as necessary,
iii. review of the records,
iv. observation of the child at school, and
v. psychological testing and/or psychiatric assessment, as necessary.

b. Review and discussion of mental health assessment and recommendation with
parent and appropriate IEP team members. (Government Code section 7572,
subd. (d)( 1)).

c. Attendance by the mental health professional who conducted the assessment at
IEP meetings, when requested. (Government Code section 7572, subd.
(d)(l))  *

d. Review by claimant’s mental health professional of any independent
assessment(s) submitted by the IEP team. (Government Code section 7572,
subd. (d)(2)).

e. When the written mental health assessment report provided by the local mental
health program determines that an “individual with special needs’ is ‘seriously
emotionally disturbed’, and any member of the IEP team recommends
residential placement based upon relevant assessment information, inclusion of
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the claimant’s mental health professional on that individual’s expanded IEP
team.

f. When the IEP prescribes residential placement for an ‘individual with
exceptional needs ’ who is ‘seriously emotionally disturbed, ’ claimant’ s mental
health personnel’s identification of out-of-home placement, case management,
six month review of IEP, and expanded IEP responsibilities. (Government
Code section 7572.5).

g. Required participation in due process procedures, including but not limited to
due process hearings.

3. One hundred (100) percent of any administrative costs related to IEP
Participation, Assessment, and Case Management, whether direct or indirect.

B. Ten (10) percent of any costs related to mental health treatment services rendered
under the Short-Doyle Act :

1. The scope of the mandate is ten (10) percent reimbursement.

2 . For each eligible claimant, the following cost items, for the provision of mental
health services when required by a child’s individualized education program, are
ten (10) percent reimbursable (Government Code 7576):

a. Individual therapy,

b. Collateral therapy and contacts,

c. Group therapy,

d. Day treatment, and

e . Mental health portion of residential treatment in excess of the State
Department of Social Services payment for the residential placement.

3. Ten (10) percent of any administrative costs related to mental health treatment
services rendered under the Short-Doyle Act, whether direct or indirect.

Vi. CLAIM PREPARATION

There are two satisfactory methods of submitting claims for reimbursement of increased
costs incurred to comply with the mandate:

4
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A. Actual Increased Costs Method. To claim under the Actual Increased Costs
Method, report actual increased costs incurred for each of the following expense
categories in the format specified by the State Controller’s claiming instructions.
Attach supporting schedules as necessary:

1 . Employee Salaries and Benefits: Show the classification of the employees
involved, mandated functions performed, number of hours devoted to the
function, and hourly rates and benefits.

2 . Services and supplies: Include only expenditures which can be identified as a
direct cost resulting from the mandate. List cost of materials acquired which
have been consumed or expended specifically for the purpose of this mandate.

3. Direct Administrative Costs:

a. One hundred (100) percent of any direct administrative costs related to IEP
Participation, Assessment, and Case Management.

b. Ten (10) percent of any direct administrative costs related to mental health
treatment rendered under the Short-Doyle Act.

4 . Indirect Administrative and Overhead Costs: To the extent that reimbursable
indirect costs have not already been reimbursed by DMH from categorical
funding sources, they may be claimed under this method in either of the two
following ways prescribed in the State Controller’s claiming instructions:

a. Ten (10) percent of related direct labor, excluding fringe benefits. This
method may not result in a total combined reimbursement from DMH and
SC0 for program indirect costs which exceeds ten (10) percent of total
program direct labor costs, excluding fringe benefits.

OR if an indirect cost rate greater than ten (10) percent is being claimed,

b. By preparation of an “Indirect Cost Rate Proposal” (ICRP) in full
compliance with Office of Management and Budget Circular No. A-87
(OMB A-87). Note that OMB A-87 was revised as of May 17, 1995, and
that while OMB A-87 is based on the concept of full allocation of
indirect costs, it recognizes that in addition to its restrictions, there may be
state laws or state regulations which further restrict allowability of costs.
Additionally, if more than one department is involved in the mandated
program; each department must have its own ICRP. Under this method, total
reimbursement for program indirect costs from combined DMH and SC0
sources must not exceed the total for those items as computed in the
ICRP(s).
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B. Cost Report Method. Under this claiming method the mandate reimbursement claim
is still submitted on the State Controller’s claiming forms in accordance with the
claiming instructions. A complete copy of the annual cost report including all
supporting schedules attached to the cost report as filed with DMH must also be filed
with the claim forms submitted to the State Controller.

1 . To the extent that reimbursable indirect costs have not already been reimbursed
by DMH from categorical funding sources, they may be claimed under this
method in either of the two following ways prescribed in the State Controller’s
claiming instructions :

a. Ten (10) percent of related direct labor, excluding fringe benefits. This
method may not result in a total combined reimbursement from DMH and
SC0 for program indirect costs which exceeds ten (10) percent of total
program direct labor costs, excluding fringe benefits.

OR if an indirect cost rate greater than ten (10) percent is being claimed,

b. By preparation of an “Indirect Cost Rate Proposal” (ICRP) in full
compliance with Office of Management and Budget Circular No. A-87
(OMB A-87). Note that OMB A-87 was revised as of May 17, 1995,
and that while OMB A-87 is based on the concept of full allocation of
indirect costs, it recognizes that in addition to its restrictions, there may be
state laws or state regulations which further restrict allowability of costs.
Additionally, if more than one department is involved in the mandated
program; each department must have its own ICRP. Under this method, total
reimbursement for program indirect costs from combined DMH and SC0
sources must not exceed the total for those items as computed in the ICRP(s).

VII. S~PPORT~~~  DATA

For auditing purposes, all costs claimed must be traceable to source documents and/or
worksheets that show evidence of the validity of such costs. Pursuant to Government
Code section 17558.5, subdivision (a), a reimbursement claim for actual costs filed by a
local agency or school district is subject to audit by the State Controller no later than
two years after the end of the calendar year in which the reimbursement claim is filed
or last amended. However, if no funds are appropriated for the program for the fiscal
year for which the claim is made, the time for the State Controller to initiate an audit
shall commence to run from the date of initial payment of the claim.
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VIII. OFFSETTING SAVINGS AND OTHER REIMBURSEMENTS

A. Any offsetting savings the claimant experiences as a direct result of this statute must
be deducted from the costs claimed.

B. The following reimbursements for this mandate shall be deducted from the claim:

1. Any direct payments (categorical funding) received from the State which are
specifically allocated to this program; and

2 . Any other reimbursement for this mandate (excluding Short-Doyle funding,
private insurance payments, and Medi-Cal payments), which is received from
any source, e.g. federal, state, etc.

IX. REQUIRED CERTIFICATION

An authorized representative of the claimant will be required to provide a certification
of claim, as specified in the State Controller’s claiming instructions, for those costs
mandated by the state contained herein.
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STATEMENT OF DECISION 
The Commission on State Mandates (“Commission”) heard and decided this test claim 
during a regularly scheduled hearing on May 26, 2005.  Leonard Kaye and Paul McIver 
appeared on behalf of the County of Los Angeles.  Pam Stone represented and appeared 
on behalf of the County of Stanislaus.  Linda Downs appeared on behalf of the County of 
Stanislaus.  John Polich appeared on behalf of the County of Ventura.  Patricia Ryan 
appeared on behalf of the California Mental Health Directors’ Association.  Jeannie 
Oropeza and Dan Troy appeared on behalf of the Department of Finance. 

The law applicable to the Commission’s determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code 
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis at the hearing by a vote of 4-0. 
BACKGROUND 

Statutes 2004, chapter 493 (Sen. Bill No. 1895 (“SB 1895”)) directs the Commission to 
reconsider its prior final decision and parameters and guidelines on the Handicapped and 
Disabled Students program.  Section 7 of the bill states the following: 

Notwithstanding any other law, the Commission on State Mandates shall, 
on or before December 31, 2005, reconsider its decision relating to 
included services and administrative and travel costs associated with 
services provided pursuant to Chapter 26.5 (commencing with  
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Section 7570) of Division 7 of Title 1 of the Government Code, and the 
parameters and guidelines for calculating the state reimbursements for 
these costs. 

Commission Decisions 

The Commission adopted the Statement of Decision on the Handicapped and Disabled 
Students program in 1990 (CSM 4282).  Generally, the test claim legislation implements 
federal law that requires states to guarantee to disabled pupils the right to receive a free 
and appropriate public education that emphasizes special education and related services 
designed to meet the pupil’s unique educational needs.1  The mechanism for providing 
special education services under federal law is the individualized education program, or 
IEP.  An IEP is a written statement developed after an evaluation of the pupil in all areas 
of suspected disability and may provide for related services including mental health and 
psychological services.2   

Before the enactment of the test claim legislation, the state adopted a plan to comply with 
federal law.  The responsibility for supervising special education and related services was 
delegated to the Superintendent of Public Instruction.  Local educational agencies (LEAs) 
were financially responsible for the provision of mental health services required by a 
pupil’s IEP. 3  

The test claim legislation, which became effective on July 1, 1986, shifted the 
responsibility and funding of mental health services required by a pupil’s IEP to county 
mental health departments.   

The Commission approved the test claim and found that the activities of providing mental 
health assessments, participation in the IEP process, psychotherapy, and other mental 
health services were reimbursable under article XIII B, section 6 of the California 
Constitution.  Activities related to assessments and IEP responsibilities were found to be 
100% reimbursable. Psychotherapy and other mental health treatment services were 
found to be 10% reimbursable due to the funding methodology in existence under the 
Short-Doyle Act for local mental health services.   

The parameters and guidelines for Handicapped and Disabled Students (CSM 4282) 
were adopted in August 1991, and amended in 1996, and have a reimbursement period 
beginning July 1, 1986.  The parameters and guidelines authorize reimbursement for the 
following activities:  

A. One Hundred (100) percent of any costs related to IEP Participation, Assessment, 
and Case Management: 

1. The scope of the mandate is one hundred (100) percent reimbursement, 
except that for individuals billed to Medi-Cal only, the Federal Financing 

                                                 
1 See federal Rehabilitation Act of 1973 and the Individuals with Disabilities Education 
Act (IDEA). 
2 Title 20 United States Code sections 1400 et seq. 
3 Education Code sections 56000 et seq. 
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Participation portion (FFP) for these activities should be deducted from 
reimbursable activities not subject to the Short-Doyle Act. 

2. For each eligible claimant, the following cost items are one hundred (100) 
percent reimbursable (Gov. Code, § 7572, subd. (d)(1)): 

a. Whenever an LEA refers an individual suspected of being an 
“individual with exceptional needs” to the local mental health 
department, mental health assessment and recommendation by 
qualified mental health professionals in conformance with assessment 
procedures set forth in Article 2 (commencing with section 56320) of 
Chapter 4 of part 30 of Division 4 of the Education Code, and 
regulations developed by the State Department of Mental Health, in 
consultation with the State Department of Education, including but not 
limited to the following mandated services: 

i. interview with the child and family, 

ii. collateral interviews, as necessary, 

iii. review of the records, 

iv. observation of the child at school, and 

v. psychological testing and/or psychiatric assessment, as 
necessary. 

b. Review and discussion of mental health assessment and 
recommendation with parent and appropriate IEP team members.  
(Gov. Code, § 7572, subd. (d)(1).) 

c. Attendance by the mental health professional who conducted the 
assessment at IEP meetings, when requested.  (Gov. Code, § 7572, 
subd. (d)(1).) 

d. Review by claimant’s mental health professional of any independent 
assessment(s) submitted by the IEP team.  (Gov. Code, § 7572,  
subd. (d)(2).) 

e. When the written mental health assessment report provided by the 
local mental health program determines that an “individual with 
special needs” is “seriously emotionally disturbed,” and any member 
of the IEP team recommends residential placement based upon 
relevant assessment information, inclusion of the claimant’s mental 
health professional on that individual’s expanded IEP team. 

f. When the IEP prescribes residential placement for an “individual with 
exceptional needs” who is “seriously emotionally disturbed,” 
claimant’s mental health personnel’s identification of out-of-home 
placement, case management, six month review of IEP, and expanded 
IEP responsibilities.  (Gov. Code, § 7572.5.) 

g. Required participation in due process hearings, including but not 
limited to due process hearings. 
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3. One hundred (100) percent of any administrative costs related to IEP 
Participation, Assessment, and Case Management, whether direct or 
indirect. 

B. Ten (10) percent of any costs related to mental health treatment services rendered 
under the Short-Doyle Act: 

1. The scope of the mandate is ten (10) percent reimbursement. 

2. For each eligible claimant, the following cost items, for the provision of 
mental health services when required by a child’s individualized education 
program, are ten (10) percent reimbursable (Gov. Code, § 7576): 

a. Individual therapy, 

b. Collateral therapy and contacts, 

c. Group therapy, 

d. Day treatment, and 

e. Mental health portion of residential treatment in excess of the State 
Department of Social Services payment for the residential 
placement. 

3. Ten (10) percent of any administrative costs related to mental health 
treatment services rendered under the Short-Doyle Act, whether direct or 
indirect. 

In 1993, the Sixth District Court of Appeal, in County of Santa Clara v. Commission on 
State Mandates, issued an unpublished decision that upheld the Commission’s decision, 
including the percentage of reimbursements, on the Handicapped and Disabled Students 
program.4

In May 2000, the Commission approved a second test claim relating to the test claim 
legislation, Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health 
Services (CSM 97-TC-05).  The test claim on Seriously Emotionally Disturbed (SED) 
Pupils: Out-of-State Mental Health Services (97-TC-05) was filed on Government Code 
section 7576, as amended by Statutes 1996, chapter 654, the corresponding regulations, 
and on a Department of Mental Health Information Notice Number 86-29.  The test claim 
in Seriously Emotionally Disturbed Pupils addressed only the counties’ responsibilities 
for out-of-state residential placements for seriously emotionally disturbed pupils, and has 
a reimbursement period beginning January 1, 1997.   

In addition, there are two other matters currently pending with the Commission relating 
to the test claim legislation.  In 2001, the Counties of Los Angeles and Stanislaus filed 
requests to amend the parameters and guidelines on the original test claim decision, 
Handicapped and Disabled Students (CSM 4282).  The counties request that the 
parameters and guidelines be amended to delete all references to the Short-Doyle cost-
sharing mechanism for providing psychotherapy or other mental health services; to add 
                                                 
4 County of Santa Clara v. Commission on State Mandates, Sixth District Court of 
Appeal Case No. H009520, filed January 11, 1993. 
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an activity to provide reimbursement for room and board for in-state placement of pupils 
in residential facilities; and to amend the language regarding the reimbursement of 
indirect costs.  The request to amend the parameters and guidelines was scheduled on the 
Commission’s March 2002 hearing calendar.  But at the request of the counties, the item 
was taken off calendar, and is still pending.  If the Commission approves the Counties’ 
requests on this matter, the reimbursement period for the new amended portions of the 
parameters and guidelines would begin on July 1, 2000.5

The second matter currently pending with the Commission is a consolidated test claim, 
Handicapped and Disabled Students II (02-TC-40 and 02-TC-49), filed by the Counties 
of Los Angeles and Stanislaus on all of the amendments to the original test claim 
legislation from 1986 to the present.  The test claims in Handicapped and Disabled 
Students II were filed in June 2003 and, if approved by the Commission, will have a 
reimbursement period beginning July 1, 2001.   

Documented Problems with the Test Claim Legislation 

There have been funding and implementation problems with this program, which have 
been well documented.  In 2002, the Legislative Analyst’s Office issued a budget 
analysis that described “significant controversy” regarding the program.  The report states 
in relevant part the following: 

Over the last two years, the State Controller’s Office (SCO) has audited 
county AB 3632 mandate reimbursement claims dating back to 1997 
(three years of claims for each audited county).  Based on information 
provided by counties and professional mandate claim preparers, we 
understand that SCO auditors have found that many counties are claiming 
reimbursements for 100 percent of the cost of providing mental health 
treatment services to special education pupils, rather than the 10 percent 
specified under the terms of this mandate.  In addition, some counties are 
not reporting revenues that auditors indicate should be included as 
mandate cost “offsets.”  The magnitude of these auditing concerns is 
unknown, but could total as much as $100 million statewide for the three-
year period.6

Before the audits could be completed, Statutes 2002, chapter 1167, section 41 (Assem. 
Bill No. 2851) was enacted directing the State Controller’s Office to not dispute the 
percentage of reimbursement claimed for mental health services provided by counties 
prior to and through fiscal years 2000-2001.  According to the State Controller’s Office, 
however, audits continue for this program to identify unallowable costs.  To date, 

                                                 
5 California Code of Regulations, title 2, section 1183.2. 
6 Report by Legislative Analyst’s Office, 2002 Budget Analysis: Health and Social 
Services, Department of Mental Health (4440), dated February 20, 2002.  The 
Handicapped and Disabled Students program is often referred to as the “AB 3632” 
program. 
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seventeen audits have been completed, three final reports are in the process, and five 
audits are in the fieldwork stage.7

In addition, the legislative history of SB 1895 refers to a report issued by Stanford Law 
School in May 2004 on the program that describes the history of the test claim 
legislation, and addresses the policy and funding issues.8  According to legislative 
history, SB 1895 was an attempt to address the issues and recommendations raised in the 
report.9

Accordingly, this reconsideration presents the following issues: 

• What is the scope of the Commission’s jurisdiction directed by SB 1895?  

• Does the test claim legislation constitute a state-mandated new program or higher 
level of service? 

• Does the test claim legislation impose costs mandated by the state within the 
meaning of article XIII B, section 6 and Government Code section 17514? 

Discussion 
The courts have found that article XIII B, section 6 of the California Constitution10 
recognizes the state constitutional restrictions on the powers of local government to tax 
and spend.11  “Its purpose is to preclude the state from shifting financial responsibility for 
carrying out governmental functions to local agencies, which are ‘ill equipped’ to assume 
increased financial responsibilities because of the taxing and spending limitations that 
articles XIII A and XIII B impose.”12  A test claim statute or executive order may impose 
a reimbursable state-mandated program if it orders or commands a local agency or school 
                                                 
7 E-mail from State Controller’s Office dated January 19, 2005.   
8 The report is entitled “Challenge and Opportunity – An Analysis of Chapter 26.5 and 
the System for Delivering Mental Health Services to Special Education Students in 
California,” Youth and Education Law Clinic, Stanford Law School, May 2004.   
9 Assembly Committee on Education, analysis of SB 1895 as introduced on  
March 3, 2004, dated June 23, 2004.   
10 Article XIII B, section 6, subdivision (a), (as amended by Proposition 1A in  
November 2004) provides: “(a) Whenever the Legislature or any state agency mandates a 
new program or higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the program or 
increased level of service, except that the Legislature may, but need not, provide a 
subvention of funds for the following mandates:  (1) Legislative mandates requested by 
the local agency affected.  (2) Legislation defining a new crime or changing an existing 
definition of a crime.  (3) Legislative mandates enacted prior to January 1, 1975, or 
executive orders or regulations initially implementing legislation enacted prior to  
January 1, 1975.” 
11 Department of Finance v. Commission on State Mandates (Kern High School Dist.) 
(2003) 30 Cal.4th 727, 735. 
12 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
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district to engage in an activity or task.13  In addition, the required activity or task must 
be new, constituting a “new program,” or it must create a “higher level of service” over 
the previously required level of service.14   

The courts have defined a “program” subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public 
services, or a law that imposes unique requirements on local agencies or school districts 
to implement a state policy, but does not apply generally to all residents and entities in 
the state.15  To determine if the program is new or imposes a higher level of service, the 
test claim legislation must be compared with the legal requirements in effect immediately 
before the enactment of the test claim legislation.16  A “higher level of service” occurs 
when the new “requirements were intended to provide an enhanced service to the 
public.”17

Finally, the newly required activity or increased level of service must impose costs 
mandated by the state.18     

The Commission is vested with exclusive authority to adjudicate disputes over the 
existence of state-mandated programs within the meaning of article XIII B, section 6.19  
In making its decisions, the Commission must strictly construe article XIII B, section 6 
and not apply it as an “equitable remedy to cure the perceived unfairness resulting from 
political decisions on funding priorities.”20   

I. What is the scope of the Commission’s jurisdiction directed by SB 1895? 

Statutes 2004, chapter 493, section 7 (Sen. Bill No. 1895, eff. Sept. 13, 2004), requires 
the Commission on State Mandates, on or before December 31, 2005, “notwithstanding 
                                                 
13 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 
174.   
14 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 
859, 878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig 
(1988) 44 Cal.3d 830, 835-836 (Lucia Mar). 
15 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out 
in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, 
supra, 44 Cal.3d 830, 835.) 
16 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 
Cal.3d 830, 835. 
17 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
18 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma 
v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of 
Sonoma); Government Code sections 17514 and 17556. 
19 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code 
sections 17551, 17552.   
20 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State 
of California (1996) 45 Cal.App.4th 1802, 1817. 
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any other law” to “reconsider its decision relating to included services and administrative 
and travel costs associated with services provided pursuant to Chapter 26.5 (commencing 
with Section 7570) of Division 7 of Title 1 of the Government Code, and the parameters 
and guidelines for calculating the state reimbursements for these costs.”   

As described in the Background, the Commission has issued two decisions relating to 
Chapter 26.5 of the Government Code.  The first decision, Handicapped and Disabled 
Students (CSM 4282), was adopted on April 26, 1990.  The test claim on Handicapped 
and Disabled Students (CSM 4282) was filed on Government Code section 7570 and 
following, as added and amended by Statutes 1984, chapter 1747, and Statutes 1985, 
chapter 1274, and on California Administrative Code, title 2, division 9, sections 60000-
60610 (Emergency Regulations filed December 31, 1985, designated effective  
January 1, 1986 (Register 86, No. 1) and re-filed June 30, 1986, designated effective  
July 12, 1986 (Register 86, No. 28)).   

The second decision, Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental 
Health Services (97-TC-05), was adopted on May 25, 2000.  The test claim on Seriously 
Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health Services (97-TC-05) 
was filed on Government Code section 7576, as amended by Statutes 1996, chapter 654, 
the corresponding regulations, and on a Department of Mental Health Information Notice 
Number 86-29.  The test claim in Seriously Emotionally Disturbed Pupils addressed only 
the counties’ responsibilities for out-of-state residential placements for seriously 
emotionally disturbed pupils.  This test claim did not address the mental health services 
provided by counties to pupils in the state of California. 

A third test claim is pending with the Commission, Handicapped and Disabled 
Students II (02-TC-40 and 02-TC-49), and has been filed by the Counties of Los Angeles 
and Stanislaus on all of the amendments to the statutes in Chapter 26.5 of the 
Government Code and to their corresponding regulations from 1986 up to the current 
date.  The test claims in Handicapped and Disabled Students II were filed in June 2003 
and, if approved by the Commission, will have a reimbursement period beginning  
July 1, 2001.   

For purposes of this reconsideration, the Counties of Los Angeles and Stanislaus contend 
that SB 1895 requires the Commission to reconsider not only the Commission’s original 
decision in Handicapped and Disabled Students (CSM 4282), but also on all the 
subsequent amendments to the statutes and regulations up to the current date that were 
pled in Handicapped and Disabled 11.  In this regard, the County of Stanislaus argues 
that “to reconsider the prior test claim only, without examining that which has amended 
the program since its original inception in 1984, overlooks 20 years of subsequent 
legislation and which has lead to the substantial filings which are before the Commission 
on State Mandates.”21  The Counties further contend that SB 1895 requires the 
Commission to reconsider the Commission’s decision in Seriously Emotionally Disturbed 
(SED) Pupils: Out-of-State Mental Health Services (97-TC-05), adopted on  
May 25, 2000.   

                                                 
21 Comments filed by County of Stanislaus on December 15, 2004. 
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Although the Counties’ arguments to analyze Chapter 26.5 of the Government Code in its 
entirety up to the current date for purposes of reimbursement may have surface appeal, 
neither the law, nor the plain language of SB 1895 supports that position.  For the reasons 
provided below, the Commission finds that SB 1895 gives the Commission the 
jurisdiction to reconsider only the original Commission decision, Handicapped and 
Disabled Students (CSM 4282).  The Commission does not have the jurisdiction in this 
case to reconsider Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental 
Health Services (97-TC-05), or the jurisdiction to address the statutory and regulatory 
amendments made to the program since 1985 that have been pled in Handicapped and 
Disabled Students II (02-TC-40 and 02-TC-49).  The Commission further finds, based on 
the language of SB 1895, that the period of reimbursement for the Commission’s decision 
on reconsideration begins July 1, 2004.   

A. SB 1895 directs the Commission to reconsider only the original Commission 
decision, Handicapped and Disabled Students (CSM 4282) 

It is a well-settled issue of law that administrative agencies, such as the Commission, are 
entities of limited jurisdiction.  Administrative agencies have only the powers that have 
been conferred on them, expressly or by implication, by statute or constitution.  An 
administrative agency may not substitute its judgment for that of the Legislature.  When 
an administrative agency acts in excess of the powers conferred upon it by statute or 
constitution, its action is void.22   

Since the Commission was created by the Legislature (Gov. Code, §§ 17500 et seq.), its 
powers are limited to those authorized by statute.  Government Code section 17551 
requires the Commission to hear and decide upon a claim by a local agency or school 
district that the local agency or school district is entitled to reimbursement pursuant to 
article XIII B, section 6 of the California Constitution.  Government Code section 17521 
defines the test claim as the first claim filed with the Commission alleging that a 
particular statute or executive order imposes costs mandated by the state. 

Thus, the Government Code gives the Commission jurisdiction only over those statutes 
and/or executive orders pled by the claimant in the test claim.  The Commission does not 
have the authority to consider a claim for reimbursement on statutes or executive orders 
that have not been pled by the claimant.   

In addition, if the Commission approves the test claim, the period of reimbursement is 
calculated based on the date the test claim is filed by the claimant.  Government Code 
section 17557, subdivision (e), states “[a] test claim shall be submitted on or before  
June 30 following a fiscal year in order to establish eligibility for reimbursement for that 
fiscal year.”  Thus, if a test claim is filed on June 30, 2004, and is approved by the 
Commission, the reimbursement period would begin in fiscal year 2002-2003.  
Reimbursement is not based on the effective and operative date of the particular statute or 
executive order pled in the test claim, unless the effective and operative date falls after 
the period of reimbursement.   

                                                 
22 Ferdig v. State Personnel Board (1969) 71 Cal.2d 96, 103-104.   
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Furthermore, Government Code section 17559 grants the Commission the authority to 
reconsider prior final decisions only within 30 days after the Statement of Decision is 
issued.   

In the present case, the Commission’s jurisdiction is based solely on SB 1895.  Absent 
SB 1895, the Commission would have no jurisdiction to reconsider any of its decisions 
relating to Chapter 26.5 of the Government Code since the two decisions on those 
statutes and regulations were adopted and issued well over 30 days ago.   

Thus, the Commission must act within the jurisdiction granted by SB 1895, and may not 
substitute its judgment regarding the scope of its jurisdiction on reconsideration for that 
of the Legislature.23  Since an action by the Commission is void if its action is in excess 
of the powers conferred by statute, the Commission must narrowly construe the 
provisions of SB 1895.  

Under the rules of statutory construction, when the statutory language is plain the court is 
required to enforce the statute according to its terms.  The California Supreme Court 
determined that: 

In statutory construction cases, our fundamental task is to ascertain the 
intent of the lawmakers so as to effectuate the purpose of the statute.  We 
begin by examining the statutory language, giving the words their usual 
and ordinary meaning.  If the terms of the statute are unambiguous, we 
presume the lawmakers meant what they said, and the plain meaning of 
the language governs. [Citations omitted.]24

Neither the court, nor the Commission, may disregard or enlarge the plain provisions of a 
statute or go beyond the meaning of the words used when the words are clear and 
unambiguous.  Thus, the Commission, like the court, is prohibited from writing into a 
statute, by implication, express requirements that the Legislature itself has not seen fit to 
place in the statute.25  To the extent there is any ambiguity in the language used in the 
statute, the legislative history of the statute may be reviewed to interpret the intent of the 
Legislature.26

SB 1895 states the following: 

Notwithstanding any other law, the Commission on State Mandates shall, 
on or before December 31, 2005, reconsider its decision relating to 
included services and administrative and travel costs associated with 
services provided pursuant to Chapter 26.5 (commencing with Section 
7570) of Division 7 of Title 1 of the Government Code, and the 
parameters and guidelines for calculating the state reimbursements for 
these costs. 

                                                 
23 Cal. State Restaurant Assn. v. Whitlow (1976) 58 Cal.App.3d 340, 346-347. 
24 Estate of Griswald (2001) 25 Cal.4th 904, 910-911. 
25 Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757. 
26 Estate of Griswald, supra, 25 Cal.4th at page 911. 
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First, the Commission does not have the jurisdiction to “reconsider” the statutory and 
regulatory amendments enacted after 1985 to the Handicapped and Disabled program that 
were pled in Handicapped and Disabled Students II (02-TC-40 and 02-TC-49) since the 
Commission has not yet adopted a decision on that claim.  Pursuant to Government Code 
section 17557, subdivision (e), Handicapped and Disabled Students II will have a 
reimbursement period beginning July 1, 2001, if the Commission finds that the statutory 
and regulatory amendments pled in the claim constitute a reimbursable state-mandated 
program. 

Second, the Commission finds that the Commission does not have the jurisdiction to 
reconsider the Commission’s decision in Seriously Emotionally Disturbed (SED) Pupils: 
Out-of-State Mental Health Services (97-TC-05).  The express language enacted by the 
Legislature in SB 1895 refers to one decision with the use of the singular word 
“decision.”  According to the analysis on the bill prepared by the Senate Rules 
Committee dated August 25, 2004, SB 1895 “[d]irects the Commission on State 
Mandates (CSM), on or before December 31, 2005, to reconsider its decision relating to 
administrative and travel costs for AB 3632 (Brown), Chapter 1747, Statutes of 1984 and 
its parameters and guidelines for calculating state reimbursement costs.”  The legislative 
history cites only to the author and one of the statutes pled in the original Handicapped 
and Disabled Students (CSM 4282) test claim.  Although, as argued by the Counties, the 
statutes pled in Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental 
Health Services (97-TC-05) are included in Chapter 26.5 of the Government Code, there 
is no indication in the plain language of SB 1895 or in the Senate Rules Committee 
analysis that the Legislature intended to give the Commission jurisdiction to reconsider 
Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health Services (97-
TC-05).  The SEDs test claim was filed on a 1996 statute (Assem. Bill 2726), introduced 
by another author who is not identified in SB 1895 or in the legislative history.27   

Therefore, the Commission finds that the Commission has jurisdiction to reconsider only 
the original Commission decision, Handicapped and Disabled Students (CSM 4282).   

Finally, SB 1895 directs the Commission to reconsider its decision relating to “included 
services and administrative and travel costs” associated with services provided pursuant 
to Chapter 26.5 of the Government Code.  The phrase “included services” is broad and 
does not limit the scope of this reconsideration to any particular service required by the 
statutes or regulations pled in Handicapped and Disabled Students.  Therefore, the 
Commission finds that SB 1895 requires the Commission to reconsider the entire test 
claim in Handicapped and Disabled Students. 

B. The period of reimbursement for the Commission’s decision on 
reconsideration begins July 1, 2004 

SB 1895, enacted as a 2004 statute, directs the Commission to reconsider its 1990 
Statement of Decision on the Handicapped and Disabled Students program.  The 
parameters and guidelines for this program were originally adopted in 1991, with a 
reimbursement period beginning July 1, 1986.  Over the last 14 years, reimbursement 

                                                 
27 Statutes 1996, chapter 654 was introduced by Assembly Member Woods. 
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claims have been filed with the State Controller’s Office for payment on this program, 
payments have been made by the state, and audits have occurred.   

SB 1895, however, does not specify the period of reimbursement for the Commission’s 
decision on reconsideration.28  The question is whether the Legislature intended to apply 
the Commission’s decision on reconsideration retroactively back to the original 
reimbursement period of July 1, 1986 (i.e., to reimbursement claims that have already 
been filed and have been audited and/or paid), or to prospective claims filed in the current 
and future budget years.  If the Commission’s decision on reconsideration is applied 
retroactively, the decision may impose new liability on the state that did not otherwise 
exist or change the legal consequences of these past events.   

For the reasons below, the Commission finds the Legislature intended that the 
Commission’s decision on reconsideration apply prospectively, to current and future 
budget years only.   

The California Supreme Court has recently upheld its conclusion that there is a strong 
presumption against retroactive legislation.  Statutes generally operate prospectively 
only.  A statute may be applied retroactively only if the statute contains “express 
language of retroactively [sic] or if other sources provide a clear and unavoidable 
implication that the Legislature intended retroactive application.”29  The court explained 
its conclusion as follows: 

“Generally, statutes operate prospectively only.” [Citation omitted.]  “The 
presumption against retroactive legislation is deeply rooted in our 
jurisprudence, and embodies a legal doctrine centuries older than our 
Republic.  Elementary considerations of fairness dictate that individuals 
should have an opportunity to know what the law is and to conform their 
conduct accordingly … For that reason, the “principle that the legal effect 
of conduct should ordinarily be assessed under the law that existed when 
the conduct took place has timeless and universal appeal.”  [Citation 
omitted.]  “The presumption against statutory retroactivity has 
consistently been explained by reference to the unfairness of imposing 
new burdens on persons after the fact.”  [Citation omitted.] 

This is not to say that a statute may never apply retroactively.  “A 
statute’s retroactivity is, in the first instance, a policy determination for 
the Legislature and one to which courts defer absent ‘some constitutional 
objection’ to retroactivity.”  [Citation omitted.]  But it has long been 
established that a statute that interferes with antecedent rights will not 
operate retroactively unless such retroactivity be “the unequivocal and 

                                                 
28 In this respect, SB 1895 is different than another recent statute directing the 
Commission to reconsider a prior final decision.  Statutes 2004, chapter 227, directs the 
Commission to reconsider Board of Control test claims relating to regional housing.  
Section 109 of the bill states “[a]ny changes by the commission shall be deemed effective 
July 1, 2004.” 
29 McClung v. Employment Development Department (2004) 34 Cal.4th 467, 475. 
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inflexible import of the terms, and the manifest intention of the 
legislature.”  [Citation omitted.]  “A statute may be applied retroactively 
only if it contains express language of retroactively [sic] or if other 
sources provide a clear and unavoidable implication that the Legislature 
intended retroactive application.” [Citation omitted.] (Emphasis added.)30

There is nothing in the plain language of SB 1895 or its legislative history to suggest that 
the Legislature intended to apply the Commission’s decision on reconsideration 
retroactively.  Section 10 of SB 1895 states that the act was necessary to implement the 
Budget Act of 2004 and, thus, supports the conclusion that the statute was intended to 
apply prospectively to the current and future budget years.  Similarly, the legislative 
history contained in the analysis of the Senate Rules Committee supports the conclusion 
that the statute applies to current and future budget years only.   Page seven of the 
analysis states that “[t]his bill proposes to provide clarification and accountability 
regarding the funds provided in the 2004-05 Budget Act for mental health services for 
individuals with special needs.” (Emphasis added.) 

Moreover, had the Legislature intended to apply the Commission’s decision on 
reconsideration retroactively, it would have included retroactive language in the bill 
similar to the language in other statutes relating to this program.  For example,  
Statutes 2002, chapter 1167, addressed the funding and reimbursement for the 
Handicapped and Disabled program.  The effective and operative date of the statute was  
September 30, 2002.  However, the plain language in section 38 of the bill contains 
retroactive language that the terms of the statute applied to reimbursement claims for 
services delivered beginning in fiscal year 2001-2002.  Section 41 of the bill also states 
that county reimbursement claims already submitted to the Controller for reimbursement 
for mental health treatment services in fiscal years up to and including fiscal year 2000-
2001 were not subject to a dispute by the Controller’s Office regarding the percentage of 
reimbursement claimed by the county. 

Based on the case law cited above and the plain language of SB 1895, the Commission 
finds that the period of reimbursement for the Commission’s decision on reconsideration 
begins July 1, 2004.  Thus, to the extent there are new activities included in the program 
that are now reimbursable, reimbursement would begin July 1, 2004. 

II.  Does the test claim legislation constitute a state-mandated new 
program or higher level of service?  

At the hearing, the Department of Finance argued that the state has chosen to make 
mental health services related to IEPs the responsibility of the counties and that current 
federal law allows the state to choose the agency or agencies responsible for service.  
Thus, the Department of Finance contends that the activities performed by counties under 
the Handicapped and Disabled Students program are federally mandated and not 
mandated by the state within the meaning of article XIII B, section 6 of the California 
Constitution.  The Commission disagrees with the Department of Finance. 

                                                 
30 Ibid. 
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In 1993, the Sixth District Court of Appeal, in County of Santa Clara v. State of 
California, issued an unpublished decision in the present case upholding the 
Commission’s decision that the test claim legislation constitutes a reimbursable state-
mandated program pursuant to article XIII B, section 6 of the California Constitution.31  
Once a court has ruled on a question of law in its review of an agency’s action, the 
agency cannot act inconsistently with the court’s order.  Instead, absent “unusual 
circumstances,” or an intervening change in the law, the decision of the reviewing court 
establishes the law of the case and binds the agency and the parties to the action in all 
further proceedings addressing the particular claim.32

Although there have been subsequent amendments to the original test claim legislation 
that have provided more specificity in the activities performed by counties and that have 
modified financial responsibilities for the Handicapped and Disabled program, these 
amendments do not create an “unusual circumstance” or constitute an “intervening 
change in the law” that would support a finding on reconsideration that the test claim 
should be denied.33     

Although the Commission finds that the activities identified in the original Statement of 
Decision and the financial responsibilities for the program should be further clarified on 
reconsideration, the decision in County of Santa Clara that the test claim legislation is a 
reimbursable state-mandated program, is binding on the Commission and the parties for 
purposes of this reconsideration.   

Moreover, other case law interpreting article XIII B, section 6, which is described below, 
further supports the conclusion that the test claim legislation mandates a new program or 
higher level of service on counties.   

                                                 
31 County of Santa Clara v. Commission on State Mandates, Sixth District Court of 
Appeal Case No. H009520, filed January 11, 1993.  The court stated the following:  

The intent of section 6 was to preclude the state from shifting to local 
government the financial responsibility for providing services in light of 
the restrictions imposed by Proposition 13 on the taxing and spending 
powers of local government. (Lucia Mar Unified School Dist. v. Honig 
(1988) 44 Cal.3d 830, 835-836.)  Here it is undisputed that the provision 
of psychotherapy and other mental health services to special education 
students resulted in a higher level of service within County’s Short-Doyle 
program. 

32 George Arakelian Farms, Inc. v. Agricultural Labor Relations Board (1989) 49 Cal.3d 
1279, 1291. 
33 The amendments addressing financial responsibilities for this program are included in 
this analysis.  The amendments enacted after 1985 that modify the activities performed 
by counties, however, are addressed in the Handicapped and Disabled Students II test 
claim filed by the Counties of Los Angeles and Stanislaus (02-TC-40 and 02-TC-49).   
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A. Case law supports the conclusion that the test claim legislation mandates a 
new program or higher level of service 

The test claim legislation implements federal law that requires states to guarantee to 
disabled pupils the right to receive a free and appropriate public education that 
emphasizes special education and related services designed to meet the pupil’s unique 
educational needs.   

In 1988, the California Supreme Court held that education of handicapped children is 
“clearly” a governmental function providing a service to the public.34  Thus, the test 
claim legislation qualifies as a program that is subject to article XIII B, section 6 of the 
California Constitution. 

In 1992, the Third District Court of Appeal, in Hayes v. Commission on State Mandates, 
determined that the federal law at issue in the present case imposes a federal mandate on 
the states.35  The Hayes case involved test claim legislation requiring school districts to 
provide special education services to disabled pupils.  The school districts in the Hayes 
case alleged that the activities mandated by the state that exceeded federal law were 
reimbursable under article XIII B, section 6 of the California Constitution.  

The court in Hayes determined that the state’s “alternatives [with respect to federal law] 
were to participate in the federal program and obtain federal financial assistance and the 
procedural protections accorded by the act, or to decline to participate and face a barrage 
of litigation with no real defense and ultimately be compelled to accommodate the 
educational needs of handicapped children in any event.”36  The court concluded that the 
state had no “true choice” but to participate in the federal program and, thus, there was a 
federal mandate on the state.37

Although the court concluded that the federal law was a mandate on the states, the court 
remanded the case to the Commission for further findings to determine if the state’s 
response to the federal mandate constituted a state-mandated new program or higher level 
of service on the school districts. 38  The court held as follows: 

In our view the determination whether certain costs were imposed upon 
the local agency by a federal mandate must focus upon the local agency 
which is ultimately forced to bear the costs and how those costs came to 
be imposed upon that agency.  If the state freely chose to impose the costs 
upon the local agency as a means of implementing a federal program then 
the costs are the result of a reimbursable state mandate regardless whether 
the costs were imposed upon the state by the federal government.39

                                                 
34 Lucia Mar Unified School District, supra, 44 Cal.3d at page 835. 
35 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1592. 
36 Hayes, supra, 11 Cal.App.4th at page 1591. 
37 Ibid. 
38 Ibid.  
39 Id. at pages 1593-1594. 
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The court described its conclusion as follows: 

The Education of the Handicapped Act [renamed IDEA] is a 
comprehensive measure designed to provide all handicapped children 
with basic educational opportunities.  While the act includes certain 
substantive and procedural requirements which must be included in the 
state’s plan for implementation of the act, it leaves primary responsibility 
for implementation to the state.  (20 U.S.C. §§ 1412, 1413.)  In short, 
even though the state had no real choice in deciding whether to comply 
with the federal act, the act did not necessarily require the state to impose 
all of the costs of implementation upon local school districts.  To the 
extent the state implemented the act by freely choosing to impose new 
programs or higher levels of service upon local school districts, the costs 
of such programs or higher levels of service are state mandated and 
subject to subvention.40

The federal law relevant to this case is summarized on pages 1582-1594 of the Hayes 
decision, and its requirements that existed at the time the test claim legislation was 
enacted are described below. 

1. Pursuant to the court’s ruling in Hayes, federal special education law imposes a 
federal mandate on the state

Before the mid-1970s, a series of landmark court cases established the right to an equal 
educational opportunity for children with disabilities.  The federal courts determined that 
children with disabilities were entitled to a free public program of education and training 
appropriate to the child’s capacity and that the children and their parents were entitled to 
a due process hearing when dissatisfied with placement decisions.41   

In 1973, Congress responded with the Rehabilitation Act of 1973, section 504.   
Section 504 of the Rehabilitation Act of 1973 imposes an obligation on local school 
districts to accommodate the needs of children with disabilities.  Section 504 provides 
that “[n]o otherwise qualified handicapped individual in the United States, as defined in 
section 706(7) [now 706(8)] of this title, shall solely by reason of his handicap, be 
excluded from the participation in, be denied the benefits of, or be subjected to 
discrimination under any program or activity receiving Federal financial assistance . . . .” 
(29 U.S.C. 794.)  “Since federal assistance to education is pervasive, . . . . section 504 
was applicable to virtually all public educational programs in this and other states.”42  
Section 504 gives school districts “the duty of analyzing individually the needs of each 
handicapped student and devising a program which will enable each individual 
handicapped student to receive an appropriate, free public education.  The failure to 
perform this analysis and structure a program suited to the needs of each handicapped 

                                                 
40 Id. at page 1594. 
41 Id. at pages 1582-1584.   
42 Id. at page 1584.  
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child, constitutes discrimination against that child and a failure to provide an appropriate, 
free public education for the handicapped child.”43   

In 1974, Congress became dissatisfied with the progress under earlier efforts to stimulate 
the states to accommodate the educational needs of children with disabilities.  Thus, in 
1975, Congress enacted the Education for All Handicapped Children Act.  In 1990, the 
Education for All Handicapped Act was renamed the Individuals with Disabilities 
Education Act (IDEA).44     

Since 1975, the IDEA has guaranteed to disabled children the right to receive a free 
appropriate public education that emphasizes special education and related services 
designed to meet the child’s individual needs.  The IDEA further guarantees that the 
rights of disabled children and their parents are protected.45  States are eligible for 
“substantial federal financial assistance” under the IDEA when the state agrees to adhere 
to the substantive and procedural terms of the act and submits a plan specifying how it 
will comply with federal requirements.46  At the time the test claim legislation was 
enacted, the requirements of the IDEA applied to each state and each political subdivision 
of the state “involved in the education of handicapped children.”47   

Special education is defined under the IDEA as “specially designed instruction, at no cost 
to parents or guardians, to meet the unique needs of a handicapped child, including 
classroom instruction, instruction in physical education, home instruction, and instruction 
in hospitals and institutions.48  To be eligible for services under the IDEA, a child must 
be between the ages of three and twenty-one and have a qualifying disability.49  If it is 
suspected that a pupil has a qualifying disability, the Individual Education Program, or 
IEP, process begins.  The IEP is a written statement for a handicapped child that is 
developed and implemented in accordance with federal IEP regulations.50  Pursuant to 
federal regulations on the IEP process, the child must be evaluated in all areas of 
suspected handicaps by a multidisciplinary team.  Parents also have the right to obtain an 
independent assessment of the child by a qualified professional.  Local educational 

                                                 
43 Id. at pages 1584-1585. 
44 Public Law 101-476 (Oct. 30, 1990), 104 Stat.1143. 
45 20 United States Code section 1400(c).   
46 Hayes, supra, 11 Cal.App.4th at page 1588; 20 United States Code sections 1411, 
1412. 
47 Title 34 Code of Federal Regulations, sections 300.2 and 300.11.  These regulations 
defined “public agency” to mean “all political subdivisions of the State that are involved 
in the education of handicapped children.” 
48 Former Title 20 United States Code section 1401(a)(16).  The definition can now be 
found in Title 20 United States Code section 1401(25). 
49 Title 20 United States Code section 1412.   
50 Title 20 United States Code section 1401; Title 34 Code of Federal Regulations section 
300.340 et seq. 
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agencies are required to consider the independent assessment as part of their educational 
planning for the child.51   

If it is determined that the child is handicapped within the meaning of IDEA, an IEP 
meeting must take place.  Participants at the IEP meeting include a representative of the 
local educational agency, the child’s teacher, one or both of the parents, the child if 
appropriate, other individuals at the discretion of the parent or agency, and evaluation 
personnel for children evaluated for the first time.52  The local educational agency must 
take steps to insure that one or both of the parents are present at each meeting or are 
afforded the opportunity to participate, including giving the parents adequate and timely 
notice of the meeting, scheduling the meeting at a mutually convenient time, using other 
methods to insure parent participation if neither parent can attend, and taking whatever 
steps are necessary to insure that the parent understands the proceedings.53  The IEP 
document must include the following information: 

• a statement of the child’s present levels of educational performance; 

• a statement of annual goals, including short term instructional objectives; 

• a statement of the specific special education and related services to be provided to 
the child, and the extent to which the child will be able to participate in regular 
educational programs; 

• the projected dates for initiation of services and the anticipated duration of the 
services; and 

• appropriate objective criteria and evaluation procedures and schedules for 
determining, on at least an annual basis, whether the short term instructional 
objectives are being achieved.54   

Each public agency must provide special education and related services to a handicapped 
child in accordance with the IEP.55  In addition, each public agency must have an IEP in 
effect at the beginning of each school year for every handicapped child who is receiving 
special education from that agency.  The IEP must be in effect before special education 
and related services are provided, and special education and related services set out in a 
child’s IEP must be provided as soon as possible after the IEP is finalized.56  Each public 
agency shall initiate and conduct IEP meetings to periodically review each child’s IEP 

                                                 
51 Former Title 34 Code of Federal Regulations section 300.503.  The requirement is now 
at Title 34 Code of Federal Regulation section 300.502. 
52 Title 34 Code of Federal Regulations section 300.344. 
53 Title 34 Code of Federal Regulations section 300.345.   
54 Former Title 34 Code of Federal Regulations section 300.346.  The IEP requirements 
are now found in Title 34 Code of Federal Regulations section 300.347. 
55 Former Title 34 Code of Federal Regulations section 300.349.  The requirement is now 
found in Title 34 Code of Federal Regulations section 300.343. 
56 Title 34 Code of Federal Regulations section 300.342. 
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and, if appropriate, revise its provisions.  A meeting must be held for this purpose at least 
once a year.57   

A child that is assessed during the IEP process as “seriously emotionally disturbed” has a 
qualifying disability under the IDEA.58  “Seriously emotionally disturbed” children are 
children who have an inability to learn which cannot be explained by intellectual, 
sensory, or health factors; who are unable to build or maintain satisfactory interpersonal 
relationships with peers and teachers; who exhibit inappropriate types of behavior or 
feelings under normal circumstances; who have a general pervasive mood of unhappiness 
or depression; and/or who have a tendency to develop physical symptoms or fears 
associated with personal or school problems.  One or more of these characteristics must 
be exhibited over a long period of time and to a marked degree, and must adversely affect 
educational performance in order for a child to be classified as “seriously emotionally 
disturbed.”  Schizophrenic children are included in the “seriously emotionally disturbed” 
category.  Children who are socially maladjusted are not included unless they are 
otherwise determined to be emotionally disturbed.59   

Related services designed to assist the handicapped child to benefit from special 
education are defined to include “transportation, and such developmental, corrective, and 
other supportive services (including speech pathology and audiology, psychological 
services, physical and occupational therapy, recreation, and medical and counseling 
services, except that such medical services shall be for diagnostic and evaluation 
purposes only) as may be required to assist a handicapped child to benefit from special 
education, and includes the early identification and assessment of handicapping 
conditions in children.”60  Federal regulations define “psychological services” to include 
the following: 

• administering psychological and educational tests, and other assessment 
procedures; 

• interpreting assessment results; 

• obtaining, integrating, and interpreting information about child behavior and 
conditions relating to learning; 

                                                 
57 Title 34 Code of Federal Regulations section 300.343. 
58 Former Title 20 United States Code section 1401(a)(1).  The phrase “serious 
emotionally disturbed” has been changed to “serious emotional disturbance.”  (See, 20 
U.S.C. § 1401(3)(A)(i).)  
59 Former Title 34 Code of Federal Regulations section 300.5, subdivision (b)(8).  
“Serious emotional disturbance” is now defined in Title 34 Code of Federal Regulations  
section 300.7(c)(3). 
60 Title 20 United States Code section 1401; former Title 34 Code of Federal Regulations 
section 300.13 (the definition of “related services” can now be found in 34 C.F.R.  
§ 300.24.) 
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• consulting with other staff members in planning school programs to meet the 
special needs of children as indicated by psychological tests, interviews, and 
behavioral evaluations; and 

• planning and managing a program of psychological services, including 
psychological counseling for children and parents.61   

The comments to section 300.13 of the federal regulations further state that “[t]he list of 
related services is not exhaustive and may include other developmental, corrective, or 
supportive services . . . if they are required to assist a handicapped child to benefit from 
special education.”   

Furthermore, if placement in a public or private residential program is necessary to 
provide special education and related services to a handicapped child, the program, 
including non-medical care and room and board, must be at no cost to the parents or 
child.62   

The IDEA also requires states and local educational agencies to establish and maintain 
due process procedures to assure that handicapped children and their parents are 
guaranteed procedural safeguards. The procedures must include an opportunity for the 
parents to examine all relevant records and to obtain an independent educational 
evaluation; procedures to protect the rights of children who do not have parents or 
guardians to assert their rights, including procedures for appointment of a surrogate for 
the parents; prior written notice to the parents whenever the educational agency proposes 
to initiate, change, or refuse to initiate or change the identification, evaluation or 
educational placement of the child or the provision of a free appropriate public education 
to the child; procedures designed to assure that the required notice fully informs the 
parents in the parents’ native language of all the procedures available; and an opportunity 
to present complaints.  There must also be impartial due process hearing procedures that 
include the right to be accompanied and advised by counsel and by individuals with 
special knowledge or training with respect to the problems of handicapped children; the 
right to present evidence; the right to confront, cross-examine, and compel the attendance 
of witnesses; the right to a written or electronic verbatim record of the hearing; the right 
to written findings of fact and decisions; the right to appeal the determination of the due 
process hearing officer; and the right to bring a civil action in court.  The court in its 
discretion may award attorney’s fees and costs in certain circumstances.63   

Finally, the state is ultimately responsible for insuring the requirements of the IDEA.  For 
example, the state educational agency is responsible for assuring that all education and 
related services required for a handicapped child will be under the general supervision of 
persons responsible for educational programs for handicapped children in the state 
educational agency and shall meet the education standards of the state educational 

                                                 
61 Ibid. 
62 Title 20 United States Code section 1412; Title 34 Code of Federal Regulations  
section 300.302. 
63 Title 20 United States Code 1415. 

 20564



agency.64  The state educational agency is responsible for insuring that each public 
agency develops and implements an IEP for each handicapped child.65  Furthermore, the 
state educational agency must provide services directly if no other agency provides 
them.66  The comments to section 300.600 of the federal regulations describe the purpose 
of making the states ultimately responsible for providing special education and related 
services: 

The requirement in § 300.600(a) is taken essentially verbatim from 
section 612(6) of the statute and reflects the desire of the Congress for a 
central point of responsibility and accountability in the education of 
handicapped children with each State.  With respect to State educational 
agency responsibility, the Senate Report on Pub. L. 94-142 includes the 
following statements: 

This provision is included specifically to assure a single line of 
responsibility with regard to the education of handicapped children, and 
to assure that in the implementation of all provisions of this Act and in 
carrying out the right to education for handicapped children, the State 
educational agency shall be the responsible agency . . . . 

Without this requirement, there is an abdication of responsibility for the 
education of handicapped children.  Presently, in many States, 
responsibility is divided, depending upon the age of the handicapped 
child, sources of funding, and type of services delivered.  While the 
committee understands that different agencies may, in fact, deliver 
services, the responsibility must remain in a central agency overseeing the 
education of handicapped children, so that failure to deliver services or 
the violation of the rights of handicapped children is squarely the 
responsibility of one agency. (Sen. Rep. 94-168, p. 24 (1975)). 

There have been several amendments to the IDEA since the test claim legislation was 
originally enacted in 1984.  Congress’ 1997 amendment to the IDEA is relevant for 
purposes of this action.  In 1997, Congress amended the IDEA to “strengthen the 
requirements on ensuring provisions of services by non-educational agencies …”  (Sen. 
Rep. 105-17, dated May 9, 1997.)  The amendment clarified that the state or local 
educational agency responsible for developing a child’s IEP could look to non-
educational agencies to pay for or provide those services the educational agencies are 
otherwise responsible for.  The amendment further clarified that if a non-educational 
agency failed to provide or pay for the special education and related services, the state or 
local educational agency responsible for developing the IEP remain ultimately 
responsible for ensuring that children receive all the services described in their IEPs in a 

                                                 
64 Former Title 20 United States Code section 1412(6).  The requirement is now in Title 
20 United States Code section 1412(a)(11). 
65 Title 34 Code of Federal Regulations section 300.341. 
66 Former Title 34 Code of Federal Regulation section 300.600.  The requirement is now 
in Title 34 Code of Federal Regulations section 300.142. 
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timely fashion and the state or local educational agency shall provide or pay for the 
services.67  Federal law does not require states to use non-educational agencies to pay for 
or provide services.  A states’ decision regarding how to implement of the IDEA is still 
within the discretion of the state. 

2. The state “freely chose” to mandate a new program or higher level of service on 
counties to implement the federal law

The court in Hayes held that if the state freely chose to impose the costs upon the local 
agency as a means of implementing a federally mandated program, regardless of whether 
the costs were imposed on the state by the federal government, then the costs are the 
result of a reimbursable state mandate pursuant to article XIII B, section 6.68   

As more fully described below, the Commission finds that the state, with the enactment 
of the test claim legislation, freely chose to mandate a new program or higher level of 
service on counties.   

The federal IDEA includes certain substantive and procedural requirements that must be 
included in the state’s plan for implementation.  But, as outlined above, federal law 
leaves the primary responsibility for implementation to the state.  

Before the enactment of the test claim legislation, the state enacted comprehensive 
legislation (Ed. Code, §§ 56000 et seq.) to comply with federal law that required local 
educational agencies to provide special education services, including mental health and 
residential care services, to special education students.69  Education Code section 56000 
required that students receive public education and related services through the Master 
Plan for Special Education.  Under the master plan, special education local plan areas 
(SELPAs), which consist of school districts and county offices of education, were 
responsible for developing and implementing a plan consistent with federal law to 
provide an appropriate education for individuals with special needs.70  Each district, 
SELPA, or county office of education was required to establish IEP teams to develop, 
review, and revise education programs for each student with special needs.71  The IEP 
team may determine that mental health or residential treatment services were required to 
support the student’s special education needs.72  The following mental health services 
were identified in statute: counseling and guidance; psychological services, other than 
assessment and development of the IEP; parent counseling and training; health and 
                                                 
67 Title 20 United States Code sections 1412 (a)(12)(A), (B), and (C), and 1401 (8); Title 
34 Code of Federal Regulations section 300.142. (See also, Letters from the Department 
of Education dated July 28, 1998 and August 2, 2004, to all SELPAs, COEs, and LEAs 
on the requirements of 34 C.F.R. 300.142; and Tri-County Special Education Local Plan 
Area v. County of Tuolumne (2004) 123 Cal.App.4th 563, 578.) 
68 Hayes, supra, 11 Cal.App.4th at pages 1593-1594. 
69 Statutes 1980, chapter 1218. 
70 Education Code sections 56140 and 56200. 
71 Education Code sections 56340 and 56341. 
72 Education Code sections 56363 and 56365. 
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nursing services; and social worker services.73  In such cases, the school districts and 
county offices of education were solely responsible for providing special education 
services, including mental health and residential care services, for special education 
students under the state’s statutory scheme.74  The state Superintendent of Public 
Instruction was, and still is, responsible for supervising education and related services for 
handicapped children pursuant to the IDEA.75

In 1984 and 1985, the Legislature enacted the test claim legislation, which added  
Chapter 26.5 to the Government Code to shift the responsibility and funding of mental 
health services required by a pupil’s IEP to county mental health departments.  Generally, 
the test claim legislation requires counties to: 

• renew the interagency agreement with the local educational agency every three 
years and, if necessary, revise the agreement; 

• perform an initial assessment of a pupil referred by the local educational agency, 
and discuss assessment results with the parents and IEP team; 

• participate as a member of the IEP team whenever the assessment of a pupil 
determines the pupil is seriously emotionally disturbed and residential placement 
may be necessary; 

• act as the lead case manager, as specified in statute and regulations, if the IEP 
calls for residential placement of a seriously emotionally disturbed pupil; 

• issue payments to providers of out-of-home residential care for the residential and 
non-educational costs of seriously emotionally disturbed pupils; 

• provide psychotherapy or other mental health services, as defined in regulations, 
when required by the IEP; and 

• participate in due process hearings relating to issues involving mental health 
assessments or services. 

The purpose of the test claim legislation was recently described in the report prepared by 
Stanford Law School as follows: 

With the passage of AB 3632, California’s approach to mental health 
services was restructured with the intent to address the increasing number 
of emotionally disabled students who were in need of mental health 
services.  Instead of relying on LEAs to acquire qualified staff to handle 

                                                 
73 Education Code section 56363. 
74 Education Code section 56363; see also, Report by the Office of the Auditor General, 
dated April 1987, entitled “A Review of the Costs of Providing Noneducational Services 
to Special Education Students.”  The report states that in fiscal year 1985-86, the year 
immediately before the effective date of the test claim legislation, local education 
agencies provided psychotherapy and other mental health services to 941 students and 
residential services to 225 students. 
75 Education Code section 56135 and Government Code section 7570. 
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the needs of these students, the state sought to have CMH [county mental 
health] agencies – who were already in the business of providing mental 
health services to emotionally disturbed youth and adults – assume the 
responsibility for providing needed mental health services to children 
who qualified for special education.  Moreover, it was believed at the 
time that such mental health services would be most cost-efficiently 
provided by CMH agencies.76

Federal law does not require the state to impose any requirements relating to special 
education and related services on counties.  At the time the test claim legislation was 
enacted, the requirements under federal law were imposed only on states and local 
educational agencies.77  Today, federal law authorizes, but does not require, states to shift 
some of the special education requirements to non-educational agencies, such as county 
mental health departments.78  But, if a county does not provide the service, federal law 
requires the state educational agency to be ultimately responsible for providing the 
services directly.79  Thus, the decision to shift the mental health services for special 
education pupils from schools to counties was a policy decision of the state.  

Moreover, the mental health services required by the test claim legislation for special 
education pupils were new to counties.  At the time the test claim legislation was enacted, 
the counties had the existing responsibility under the Short-Doyle Act to provide mental 
health services to eligible children and adults. (Welf. & Inst. Code, §§ 5600 et seq.)  But 
as outlined in a 1997 report prepared by the Department of Mental Health and the 
Department of Education, the requirements of the test claim legislation are different than 
the requirements under the Short-Doyle program.  For example, mental health services 
under the Short-Doyle program for children are provided until the age of 18, are provided 
year round, and the clients must pay the costs of the services based on the ability to pay.  
Under the special education requirements, mental health services may be provided until 
the pupil is 22 years of age, are generally provided during the school year, and must be 
provided at no cost to the parent.  Furthermore, the definition of “serious emotional 
disturbance” as a disability requiring special education and related services focuses on the 
pupil’s functioning in school, a standard that is different than the standard provided under 
the Short-Doyle program.80  Thus, with the enactment of the test claim legislation, 

                                                 
76 “Challenge and Opportunity – An Analysis of Chapter 26.5 and the System for 
Delivering Mental Health Services to Special Education Students in California,” Youth 
and Education Law Clinic, Stanford Law School, May 2004, page 12.   
77 Title 34 Code of Federal Regulations section 300.2. 
78 Title 20 United States Code section 1412(a)(12). 
79 Title 20 United States Code sections 1412(a)(12)(A), (B), and (C), and 1401(8); Title 
34 Code of Federal Regulations section 300.142. 
80 “Mental Health Services for Special Education Pupils, A Report to the State 
Department of Mental Health and the California Department of Education,” dated  
March 1997.  The construction of statutes by the officials charged with its administration 
is entitled to great weight.  (Whitcomb, supra, 24 Cal.2d at pp. 756-757.)   
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counties are now required to perform mental health activities under two separate and 
distinct provisions of law: the Government Code (the test claim legislation) and the 
Welfare and Institutions Code.   

Since article XIII B, section 6 “was intended to preclude the state from shifting to local 
agencies the financial responsibility for providing public services in view of restrictions 
on the taxing and spending power of the local entities,”81 the Commission finds that the 
shift of mental health services for special education pupils to counties constitutes a new 
program or higher level of service. 

Accordingly, the Commission finds that the Commission’s conclusion adopted in the 
1990 Statement of Decision, that the test claim legislation mandates a new program or 
higher level of service, was correctly decided.  The new activities mandated by the state 
are described below. 

B. Activities expressly required by the test claim legislation that constitute a 
state-mandated new program or higher level of service on counties 

The findings and conclusion in the Commission’s 1990 Statement of Decision generally 
identify the following state-mandated activities: assessment, participation on the 
expanded IEP team, case management services for seriously emotionally disturbed 
pupils, and providing psychotherapy and other mental health services required by the 
pupil’s IEP.  The 1990 Statement of Decision states: 

The Commission concludes that, to the extent that the provisions of 
Government Code section 7572 and section 60040, Title 2, Code of 
California Regulations, require county participation in the mental health 
assessment for “individuals with exceptional needs,” such legislation and 
regulations impose a new program or higher level of service upon a 
county. 

Moreover, the Commission concludes that any related participation on the 
expanded IEP team and case management services for “individuals with 
exceptional needs” who are designated as “seriously emotionally 
disturbed,” pursuant to subdivisions (a), (b), and (c) of Government Code 
section 7572.5 and their implementing regulations, impose a new 
program or higher level of service upon a county. … 

The Commission concludes that the provisions of Welfare and 
Institutions Code section 5651, subdivision (g), result in a higher level of 
service within the county Short-Doyle program because the mental health 
services, pursuant to Government Code sections 7571 and 7576 and their 
implementing regulations, must be included in the county Short-Doyle 
annual plan.  In addition, such services include psychotherapy and other 
mental health services provided to “individuals with exceptional needs,” 
including those designated as “seriously emotionally disturbed,” and 
required in such individual’s IEP. … 

                                                 
81 San Diego Unified School Dist., supra, 33 Cal.4th at page 876. 

 25569



As described below, the Commission finds that the 1990 Statement of Decision does not 
fully identify all of the activities mandated by the test claim legislation.   

1. Renew the interagency agreement with the local educational agency every three 
years and, if necessary, revise the agreement (Gov. Code, § 7571; Cal Code 
Regs., tit. 2, §§ 60030, 60100)82

Government Code section 7571 requires the Secretary of Health and Welfare to designate 
a single agency in each county to coordinate the service responsibilities described in 
Government Code section 7572.  To implement this requirement, section 60030 of the 
joint regulations adopted by the Department of Mental Health and the Department of 
Education (Cal. Code Regs., tit. 2, §§ 60000 et seq.) require the local mental health 
director to appoint a liaison person for the local mental health program to ensure that an 
interagency agreement is developed before July 1, 1986, with the county superintendent 
of schools.83  The requirement to develop the initial interagency agreement before July 1, 
1986 is not reimbursable because the original reimbursement period for this claim began 
on or after July 1, 1986, and the reimbursement period for purposes of this 
reconsideration is July 1, 2004. 

But the regulations require that the interagency agreement be renewed every three years, 
and revised if necessary.  The interagency agreement “shall include, but not be limited to, 
a delineation of the process and procedure for” the following: 

• Interagency referrals of pupils, which minimize time line delays.  This may 
include written parental consent on the receiving agency’s forms. 

• Timely exchange of pupil information in accordance with applicable procedures 
ensuring confidentiality. 

                                                 
82 The regulations pled in the original test claim were enacted by the Departments of 
Mental Health and Education as emergency regulations (Cal. Code Regs., tit. 2, §§ 60000 
through 60610, filed December 31, 1985, designated effective January 1, 1986  
(Register 86, No. 1) and refiled June 30, 1986, designated effective July 12, 1986 
(Register 86, No. 28)). These regulations were repealed and were superceded by new 
regulations, effective July 1, 1998.  The 1998 regulations are the subject of Handicapped 
and Disabled Students II (02-TC-40, 02-TC-49).  Most of the activities required by the 
original regulations remain the law.  However, as indicated in this decision, several 
activities have been deleted in the 1998 regulations.  Since the reimbursement period of 
this reconsideration begins July 1, 2004, those activities deleted by the 1998 regulations 
no longer constitute a state-mandated new program or higher level of service for purposes 
of the original test claim.  The analysis of activities that have been modified by the 1998 
regulations is provided in the staff analysis for Handicapped and Disabled Students II 
(02-TC-40, 02-TC-49). 
83 The local mental health program is the county community mental health program 
established in accordance with the Short-Doyle Act (Welf. & Inst. Code, §§ 5600 et seq.) 
or the county welfare agency when designated pursuant to Government Code  
section 7572.5.  (Cal. Code of Regs., tit. 2, § 60020, subd. (d)). 
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• Participation of mental health professionals, including those contracted to provide 
services, at IEP team meetings pursuant to Government Code sections 7572 and 
7576. 

• Developing or amending the mental health related service goals and objectives, 
and the frequency and duration of such services indicated on the pupil’s IEP. 

• Transportation of individuals with exceptional needs to and from the mental 
health service site when such service is not provided at the school. 

• Provision by the school of an assigned, appropriate space for delivery of mental 
health services or a combination of education and mental health services to be 
provided at the school. 

• Continuation of mental health services during periods of school vacation when 
required by the IEP. 

• Identification of existing public and state-certified nonpublic educational 
programs, treatment modalities, and location of appropriate residential placements 
which may be used for placement by the expanded IEP program team. 

• Out-of-home placement of seriously emotionally disturbed pupils in accordance 
with the educational and treatment goals on the IEP.84 

In addition, section 60100, subdivision (a), of the regulations requires the local mental 
health program and the special education local plan area liaison person to define the 
process and procedures for coordinating local services to promote alternatives to out-of-
home care of seriously emotionally disturbed pupils.  

Accordingly, the Commission finds that Government Code section 7571, and  
sections 60030 and 60100 of the regulations constitute a state-mandated new program or 
higher level of service for the following activities: 

• Renew the interagency agreement every three years, and revise if necessary. 

• Define the process and procedures for coordinating local services to promote 
alternatives to out-of-home care of seriously emotionally disturbed pupils. 

2. Perform an initial assessment of a pupil referred by the local educational agency, 
and discuss assessment results with the parents and IEP team (Gov. Code, § 7572, 
Cal. Code Regs., tit. 2, § 60040)

Government Code section 7572, subdivision (a), provides that “a child shall be assessed 
in all areas related to the suspected handicap by those qualified to make a determination 
of the child’s need for the service before any action is taken with respect to the provision 
of related services or designated instruction and services to a child, including, but not 
limited to, services in the area of, … psychotherapy, and other mental health 
assessments.”  Government Code section 7572, subdivision (c), states that psychotherapy 
and other mental health assessments shall be conducted by qualified mental health 

                                                 
84 California Code of Regulations, title 2, section 60030, subdivision (b). 
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professionals as specified in regulations developed by the Department of Mental Health 
and the Department of Education.   

Section 60040 of the regulations governs the referral to and the initial assessment by the 
county.  Section 60040, subdivision (a), states that a local education agency may refer a 
pupil suspected of needing mental health services to the county mental health program 
when a review of the assessment data documents that the behavioral characteristics of the 
pupil adversely affect the pupil’s educational performance.  The pupil’s educational 
performance is measured by standardized achievement tests, teacher observations, work 
samples, and grade reports reflecting classroom functioning, or other measures 
determined to be appropriate by the IEP team; the behavioral characteristics of the pupil 
cannot be defined solely as a behavior disorder or a temporary adjustment problem, or 
cannot be resolved with short-term counseling; the age of onset was from 30 months to 
21 years and has been observed for at least six months; the behavioral characteristics of 
the pupil are present in several settings, including the school, the community, and the 
home; and the adverse behavioral characteristics of the pupil are severe, as indicated by 
their rate of occurrence and intensity.   

Section 60040, subdivision (c), states that when a local education agency refers a pupil to 
the county, the local education agency shall obtain written parental consent to forward 
educational information to the county and to allow the county mental health professional 
to observe the pupil during school.  The educational information includes a copy of the 
assessment reports completed in accordance with Education Code section 56327, current 
and relevant behavior observations of the pupil in a variety of educational and natural 
settings, and a report prepared by personnel that provided “specialized” counseling and 
guidance services to the pupil and, when appropriate, an explanation why such 
counseling and guidance will not meet the needs of the pupil.   

Section 60040, subdivision (d), states that “[t]he local mental health program shall be 
responsible for reviewing the educational information [identified in the paragraph above], 
observing if necessary, the pupil in the school environment, and determining if mental 
health assessments are needed.”  (Emphasis added.)  Subdivision (d)(1) provides that 
“[i]f mental health assessments are deemed necessary by a mental health professional, a 
mental health assessment plan shall be developed and the parent’s written consent 
obtained …”  (Emphasis added.)  This regulation includes language that implies that the 
observation of the pupil and the preparation of the mental health assessment plan are 
activities within the discretion of the county.  The Commission finds, however, that these 
activities are mandated by the state when necessary to provide the pupil with a free and 
appropriate education under federal law.  Under the rules of statutory construction, 
section 60040, subdivision (d), must be interpreted in the context of the entire statutory 
scheme so that the statutory scheme may be harmonized and have effect.85  In addition, it 
is presumed that the administrative agency, like the Departments of Mental Health and 
Education, did not adopt a regulation that alters the terms of a legislative enactment.86  

                                                 
85 Select Base Materials v. Board of Equalization (1959) 51 Cal.2d 640, 645; City of 
Merced v. State of California (1984) 153 Cal.App.3d 777, 781-782. 
86 Wallace v. State Personnel Board (1959) 168 Cal.App.2d 543, 547. 
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Federal law, through the IDEA, requires the state to identify, locate, and evaluate all 
children with disabilities, including children attending private schools, who are in need of 
special education and related services.87  The state is also required by federal law to 
conduct a full and individual initial evaluation to determine whether a child is a child 
with a qualifying disability and the educational needs of the child.88  Government Code  
section 7572, subdivision (a), is consistent with federal law and requires that a child shall 
be assessed in all areas related to the suspected handicap by those qualified to make a 
determination of the child’s need for the service.  In cases where the pupil is suspected of 
needing mental health services, the state has delegated to the counties the activity of 
determining the need for service.  Accordingly, the Commission finds that the following 
activities, identified in section 60040, subdivision (d) and (d)(1), are new activities 
mandated by the state: 

• Review the following educational information of a pupil referred to the county by 
a local education agency for an assessment: a copy of the assessment reports 
completed in accordance with Education Code section 56327, current and relevant 
behavior observations of the pupil in a variety of educational and natural settings, 
a report prepared by personnel that provided “specialized” counseling and 
guidance services to the pupil and, when appropriate, an explanation why such 
counseling and guidance will not meet the needs of the pupil.   

• If necessary, observe the pupil in the school environment to determine if mental 
health assessments are needed. 

• If mental health assessments are deemed necessary by the county, develop a 
mental health assessment plan and obtain the parent’s written informed consent 
for the assessment. 

The county is then required by section 60040, subdivision (d)(2), to complete the 
assessment within the time required by Education Code section 56344 (except as 
expressly provided, the IEP shall be developed within a total time not to exceed 50 days 
from the date of receipt of the parent’s written consent for assessment.)  If a mental 
health assessment cannot be completed within the time limits, the county mental health 
program shall notify the IEP team administrator or designee no later than 15 days before 
the scheduled IEP meeting.   

Section 60040, subdivision (e), requires the county to provide to the IEP team a written 
assessment report in accordance with Education Code section 56327.  Education Code 
section 56327 requires that the report include the following information: 

• Whether the pupil may need special education and related services. 

• The basis for making the determination. 

• The relevant behavior noted during the observation of the pupil in the appropriate 
setting. 

                                                 
87 20 United States Code section 1412, subdivision (a)(3). 
88 20 United States Code section 1414, subdivision (a). 
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• The relationship of that behavior to the pupil’s academic and social functioning. 

• The educationally relevant health and development, and medical findings, if any. 

• For pupils with learning disabilities, whether there is such a discrepancy between 
achievement and ability that it cannot be corrected without special education and 
related services. 

• A determination concerning the effects of environmental, cultural, or economic 
disadvantage, where appropriate. 

• The need for specialized services, materials, equipment for pupils with low 
incidence disabilities. 

After the assessment by the county is completed, Government Code section 7572,  
subdivision (d)(1), requires that the recommendation of the person who conducted the 
assessment be reviewed and discussed with the parent and the appropriate members of 
the IEP team before the IEP team meeting.  When the proposed recommendation has 
been discussed with the parent and there is disagreement on the recommendation 
pertaining to the related service, the parent shall be notified in writing and may require 
the person from the county who conducted the assessment to attend the IEP team 
meeting.  Government Code section 7572, subdivision (d)(1), states that “the person who 
conducted the assessment shall attend the individualized education program team meeting 
if requested.” 

Government Code section 7572, subdivision (e), requires the local education agency to 
invite the county to meet with the IEP team to determine the need for the related service 
and to participate in developing the IEP.  The Commission finds, however, that the 
county’s attendance at the IEP meeting at the request of the local education agency is not 
mandated by the state for the following reasons.  Government Code section 7572, 
subdivision (e), states that if the county representative cannot meet with the IEP team, 
then the representative is required to provide the local education agency written 
information concerning the need for the service.  The Commission finds that the 
assessment report required by section 60040, subdivision (e), of the regulations satisfies 
the written information requirement of Government Code section 7572, subdivision (e), 
and that Government Code section 7572, subdivision (e), does not impose any further 
requirement on the county to prepare additional written reports.  The conclusion that the 
county is not required by the state to attend the IEP team meeting at the request of the 
local education agency is further supported by the sentence added to subdivision (e) by 
Statutes 1985, chapter 1274.  That sentence provides the following: “If the responsible 
public agency representative will not be available to participate in the individualized 
education program meeting, the local educational agency shall ensure that a qualified 
substitute is available to explain and interpret the evaluation pursuant to subdivision (d) 
of Section 56341 of the Education Code.89  There is no requirement in the law that the 
qualified substitute has to be a county representative.   

                                                 
89 Education Code section 56341, subdivision (e), stated the following when the test 
claim legislation was enacted (as amended by Stats. 1982, ch. 1201): “If a team is 
developing, reviewing, or revising the individualized education program of an individual 
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In addition, Government Code section 7572, subdivision (e), imposes a requirement on 
the county to provide a copy of the written information to the parent or any adult for 
whom no guardian or conservator has been appointed. 

Finally, Government Code section 7572, subdivision (d)(2), provides that if a parent 
obtains an independent assessment regarding psychotherapy or other mental health 
services, and the independent assessment is submitted to the IEP team, the county is 
required to review the independent assessment.  The county’s recommendation shall be 
reviewed and discussed with the parent and with the IEP team before the meeting of the 
IEP team.  The county shall attend the IEP team meeting if requested. 

Accordingly, the Commission finds that Government Code section 7572 and  
section 60040 of the regulations constitute a state-mandated new program or higher level 
of service for the following activities: 

• Review the following educational information of a pupil referred to the county by 
a local education agency for an assessment: a copy of the assessment reports 
completed in accordance with Education Code section 56327, current and relevant 
behavior observations of the pupil in a variety of educational and natural settings, 
a report prepared by personnel that provided “specialized” counseling and 
guidance services to the pupil and, when appropriate, an explanation why such 
counseling and guidance will not meet the needs of the pupil.   

• If necessary, observe the pupil in the school environment to determine if mental 
health assessments are needed. 

• If mental health assessments are deemed necessary by the county, develop a 
mental health assessment plan and obtain the parent’s written informed consent 
for the assessment. 

• Assess the pupil within the time required by Education Code section 56344.90 

                                                                                                                                                 
with exceptional needs who has been assessed for the purpose of that individualized 
education program, the district, special education local plan area, or county office, shall 
ensure that a person is present at the meeting who has conducted an assessment of the 
pupil or who is knowledgeable about the assessment procedures used to assess the pupil 
and is familiar with the results of the assessment. The person shall be qualified to 
interpret the results if the results or recommendations, based on the assessment, are 
significant to the development of the pupil’s individualized education program and 
subsequent placement.” 
90 The existing parameters and guidelines allow reimbursement for mental health 
assessments and include within that activity the interview with the child and the family, 
and collateral interviews, as necessary.  These activities are not expressly required by the 
test claim legislation.  However, when reconsidering the parameters and guidelines for 
this program, the Commission has the jurisdiction to consider “a description of the most 
reasonable methods of complying with the mandate.”  (Cal. Code Regs., tit. 2, § 1183.1, 
subd. (a)(1)(A)(4).)   
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• If a mental health assessment cannot be completed within the time limits, provide 
notice to the IEP team administrator or designee no later than 15 days before the 
scheduled IEP meeting. 

• Prepare and provide to the IEP team, and the parent or guardian, a written 
assessment report in accordance with Education Code section 56327.  The report 
shall include the following information: whether the pupil may need special 
education and related services; the basis for making the determination; the 
relevant behavior noted during the observation of the pupil in the appropriate 
setting; the relationship of that behavior to the pupil’s academic and social 
functioning; the educationally relevant health and development, and medical 
findings, if any; for pupils with learning disabilities, whether there is such a 
discrepancy between achievement and ability that it cannot be corrected without 
special education and related services; a determination concerning the effects of 
environmental, cultural, or economic disadvantage, where appropriate; and the 
need for specialized services, materials, equipment for pupils with low incidence 
disabilities. 

• Review and discuss the county recommendation with the parent and the 
appropriate members of the IEP team before the IEP team meeting. 

• In cases where the local education agency refers a pupil to the county for an 
assessment, attend the IEP meeting if requested by the parent. 

• Review independent assessments of a pupil obtained by the parent. 

• Following review of the independent assessment, discuss the recommendation 
with the parent and with the IEP team before the meeting of the IEP team.   

• In cases where the parent has obtained an independent assessment, attend the IEP 
team meeting if requested. 

3. Participate as a member of the IEP team whenever the assessment of a pupil 
determines the pupil is seriously emotionally disturbed and residential placement may 
be necessary (Gov. Code, § 7572.5, subds. (a) and (b); Cal. Code Regs., tit. 2,  
§ 60100)

Government Code section 7572.5, subdivision (a), and section 60100, subdivision (b), of 
the regulations provide that when an assessment determines that a child is seriously 
emotionally disturbed as defined in section 300.5 of the Code of Federal Regulations, and 
any member of the IEP team recommends residential placement based on relevant 
assessment information, the IEP team shall be expanded to include a representative of the 
county.  Government Code section 7572.5, subdivision (b), requires the expanded IEP 
team to review the assessment and determine whether (1) the child’s needs can 
reasonably be met through any combination of nonresidential services, preventing the 
need for out-of-home care; (2) residential care is necessary for the child to benefit from 
educational services; and (3) residential services are available, which address the needs 
identified in the assessment and which will ameliorate the conditions leading to the 
seriously emotionally disturbed designation.  Section 60100, subdivision (d), similarly 
states that the expanded IEP team shall consider all possible alternatives to out-of-home 
placement.   
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Section 60100, subdivision (c), states that if the county determines that additional mental 
health assessments are needed, the county is required to assess or re-assess the pupil in 
accordance with section 60040.   

Section 60100, subdivision (e), states that when residential placement is the final decision 
of the expanded IEP team, the team shall develop a written statement documenting the 
pupil’s educational and mental health treatment needs that support the recommendation 
for the placement. 

Section 60100, subdivision (f), requires the expanded IEP team to identify one or more 
appropriate, least restrictive and least costly residential placement alternatives, as 
specified in the regulation. 

Finally, section 60100, subdivision (g), requires the county representative on the 
expanded IEP team to notify the Local Mental Health Director or designee of the team’s 
decision within one working day of the IEP team meeting.  However, effective July 1, 
1998, section 60100 of the regulations was amended and this activity is no longer 
required.  Since the reimbursement period for this reconsideration begins July 1, 2004, 
the Commission finds that the activity of notifying the local mental health director of the 
decision is not a state-mandated new program or higher level of service. 

Accordingly, the Commission finds that Government Code section 7572.5,  
subdivisions (a) and (b), and section 60100 of the regulations constitute a state-mandated 
new program or higher level of service for the following activities: 

• Participate as a member of the IEP team whenever the assessment of a pupil 
determines the pupil is seriously emotionally disturbed and residential placement 
may be necessary. 

• Re-assess the pupil in accordance with section 60400 of the regulations, if 
necessary. 

4. Act as the lead case manager, as specified in statute and regulations, if the IEP calls 
for residential placement of a seriously emotionally disturbed pupil (Gov. Code, §§ 
7572.5, subd. (c)(1), 7579; Cal. Code Regs., tit. 2, § 60110)

Government Code section 7572.5, subdivision (c)(1), provides that if the review of the 
expanded IEP team calls for residential placement of the seriously emotionally disturbed 
pupil, the county shall act as the lead case manager.  That statute further states that “the 
mental health department shall retain financial responsibility for provision of case 
management services.” 

Section 60110, subdivision (a), requires the Local Mental Health Director or the designee 
to designate a lead case manager to finalize the pupil placement plan with the approval of 
the parent and the IEP team within 15 days from the decision to place the pupil in a 
residential facility.  Subdivision (c) defines case management duties to include the 
following activities: 

• Convening parents and representatives of public and private agencies in 
accordance with section 60100, subdivision (f), in order to identify the 
appropriate residential facility. 
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• Verifying with the educational administrator or designee the approval of the local 
governing board of the district, special education service region, or county office 
pursuant to Education Code section 56342.91   

• Completing the local mental health program payment authorization in order to 
initiate out of home care payments. 

• Coordinating the completion of the necessary County Welfare Department, local 
mental health program, and responsible local education agency financial 
paperwork or contracts. 

• Coordinating the completion of the residential placement as soon as possible. 

• Developing the plan for and assisting the family and pupil in the pupil’s social 
and emotional transition from home to the residential facility and the subsequent 
return to the home. 

• Facilitating the enrollment of the pupil in the residential facility. 

• Conducting quarterly face-to-face contacts with the pupil at the residential facility 
to monitor the level of care and supervision and the implementation of the 
treatment services and the IEP. 

• Notifying the parent or legal guardian and the local education agency 
administrator or designee when there is a discrepancy in the level of care, 
supervision, provision of treatment services, and the requirements of the IEP. 

• Coordinating the six-month expanded IEP team meeting with the local education 
agency administrator or designee.  

As of July 1, 1998, however, the activity of verifying with the educational administrator 
or designee the approval of the local governing board pursuant to Education Code  
section 56342 is no longer required by section 60100 of the regulations.  In addition, the 
activity of coordinating the six-month expanded IEP team meeting with the local 
education agency administrator or designee was repealed as of July 1, 1998.  Since the 

                                                 
91 Education Code section 56342 states in relevant part the following: 

Prior to recommending a new placement in a nonpublic, nonsectarian 
school, the individualized education program team shall submit the 
proposed recommendation to the local governing board of the district and 
special education local plan area for review and recommendation 
regarding the cost of placement.  

The local governing board shall complete its review and make its 
recommendations, if any, at the next regular meeting of the board.  A 
parent or representative shall have the right to appear before the board 
and submit written and oral evidence regarding the need for nonpublic 
school placement for his or her child.  Any recommendations of the board 
shall be considered at an individualized education program team meeting, 
to be held within five days of the board’s review. 
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reimbursement period for this reconsideration begins July 1, 2004, the Commission finds 
that these two activities are not a state-mandated new program or higher level of service. 

Moreover, on April 30, 1986, the Department of Mental Health issued DMH Letter  
No. 86-12 to all local mental health directors, program chiefs, and administrators, and to 
county administrative officers regarding the implementation of the test claim legislation.  
(p. 1513.)  On page 1521 of the record, the Department lists the case management duties 
for seriously emotionally disturbed pupils placed in a residential facility and includes 
“coordinating the pupil’s transportation needs” as a case management duty of the county.  
This letter issued by the Department of Mental Health was not identified or pled as an 
executive order in the original test claim, and the activity of “coordinating the pupil’s 
transportation needs” is not expressly required by the test claim statutes or regulations.  
Moreover, section 60110 was amended on July 1, 1998, to include as a case management 
activity “coordinating the transportation of the pupil to the facility if needed.”  Section 
60110, as amended on July 1, 1998, is the subject of a pending test claim, Handicapped 
and Disabled II (02-TC-40 and 02-TC-49).  Therefore, the Commission finds that 
“coordinating the pupil’s transportation needs” is not mandated by the test claim 
legislation before the Commission in this reconsideration.   

Finally, Government Code section 7579, subdivision (a), requires courts, regional centers 
for the developmentally disabled, or other non-educational public agencies that engage in 
referring children to, or placing children in, residential facilities, to notify the 
administrator of the special education local plan area (SELPA) in which the residential 
facility is located before the pupil is placed in an out-of-home residential facility.  The 
intent of the legislation, as stated in subdivision (c), is to “encourage communication 
between the courts and other public agencies that engage in referring children to, or 
placing children in, residential facilities, and representatives of local educational 
agencies.”  Government Code section 7579, subdivision (a), however, does not apply to 
county mental health departments.  The duty imposed by section 7579 to notify the 
SELPA before the pupil is placed in a residential facility is a duty imposed on a placing 
agency, like a court or a regional center for the developmentally disabled.  This test claim 
was filed on behalf of county mental health departments.92  Thus, the Commission finds 
that Government Code section 7579 does not impose a state-mandated new program or 
higher level of service on county mental health departments. 

Accordingly, the Commission finds that Government Code sections 7572.5,  
subdivision (c)(1), and section 60110 of the regulations constitute a state-mandated new 
program or higher level of service for the following activities: 

• Designate a lead case manager when the expanded IEP team recommends out-of-
home residential placement for a seriously emotionally disturbed pupil.  The lead 
case manager shall perform the following activities: 

1. Convene parents and representatives of public and private agencies in 
accordance with section 60100, subdivision (f), in order to identify the 
appropriate residential facility. 

                                                 
92 Test claim (CSM 4282) filed by County of Santa Clara. 
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2. Complete the local mental health program payment authorization in order 
to initiate out of home care payments. 

3. Coordinate the completion of the necessary County Welfare Department, 
local mental health program, and responsible local education agency 
financial paperwork or contracts. 

4. Coordinate the completion of the residential placement as soon as 
possible. 

5. Develop the plan for and assist the family and pupil in the pupil’s social 
and emotional transition from home to the residential facility and the 
subsequent return to the home. 

6. Facilitate the enrollment of the pupil in the residential facility. 

7. Conduct quarterly face-to-face contacts with the pupil at the residential 
facility to monitor the level of care and supervision and the 
implementation of the treatment services and the IEP. 

8. Notify the parent or legal guardian and the local education agency 
administrator or designee when there is a discrepancy in the level of care, 
supervision, provision of treatment services, and the requirements of the 
IEP. 

5. Issue payments to providers of out-of-home residential care for the residential and 
non-educational costs of seriously emotionally disturbed pupils (Gov. Code, § 7581; 
Cal. Code Regs., tit. 2, § 60200, subd. (e)) 

Government Code section 7581 requires the county to be financially responsible for the 
residential and non-educational costs of a seriously emotionally disturbed child placed in 
an out-of-home residential facility.  Section 7581 states the following: 

The residential and noneducational costs of a child placed in a medical or 
residential facility by a public agency, other than a local education 
agency, or independently placed in a facility by the parent of the child, 
shall not be the responsibility of the state or local education agency, but 
shall be the responsibility of the placing agency or parent [if the parent 
places the child].   

Consistent with Government Code section 7581, section 60200, subdivision (e), of the 
regulations requires the county welfare department to issue the payments to providers of 
out-of-home facilities in accordance with Welfare and Institutions Code section 18351, 
upon receipt of authorization documents from the State Department of Mental Health or a 
designated county mental health agency.  The authorization documents are required to 
include information sufficient to demonstrate that the child meets all eligibility criteria 
established in the regulations for this program.  (Welf. & Inst. Code, § 18351.)  The 
Department of Social Services is required to determine the rates to be paid to the 
residential providers in accordance with Welfare and Institutions Code section 18350.  
(Cal. Code Regs., tit. 2, § 60200, subd. (d).) 

Thus, the test claim regulations require that payments to providers of 24-hour out-of-
home care be made in accordance with Welfare and Institutions Code sections 18350 and 
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18351.  Welfare and Institutions Code sections 18350 and following govern the payments 
to 24-hour out-of-home care providers for seriously emotionally disturbed pupils, and 
were added by the 1985 test claim statute.  Welfare and Institutions Code sections 18350 
and following were not pled in the original Handicapped and Disabled Students test 
claim.  However, since Welfare and Institutions Code sections 18350 and 18351 were 
identified in the regulations that were pled in the test claim, and sections 18350 and 
18351 define the scope of the activity and the costs at issue in this case, the Commission 
finds that the Commission may properly consider sections 18350 and 18351 on 
reconsideration of this claim. 

Welfare and Institutions Code section 18351, subdivision (a), requires the county welfare 
department located in the same county as the county mental health agency designated to 
provide case management services to issue payments to residential care providers upon 
receipt of authorization documents from the State Department of Mental Health or a 
designated county mental health agency.  Subdivision (a) further states that 
“[a]uthorization documents shall be submitted directly to the county welfare department 
clerical unit responsible for issuance of warrants and shall include information sufficient 
to demonstrate that the child meets all eligibility criteria established in regulations by the 
State Department of Mental Health, developed in consultation with the State Department 
of Education.”   

Welfare and Institutions Code section 18350, subdivision (c), states that “[p]ayments 
shall be based on rates established in accordance with Sections 11461, 11462, and 11463 
and shall be based on providers’ actual allowable costs.”  At the time the test claim 
legislation was enacted, Welfare and Institutions Code section 11462, subdivision (b), 
defined “allowable costs” as follows: 

As used in this section, “allowable costs” means: (A) the reasonable cost 
of, and the cost of providing food, clothing, shelter, daily supervision, 
school supplies, a child’s personal incidentals, liability insurance with 
respect to a child, and reasonable travel to the child’s home for visitation; 
(B) reasonable cost of administration and operation necessary to provide 
the items described in paragraph (A); and (C) reasonable activities 
performed by social workers employed by group home providers which 
are not otherwise allowable as daily supervision or as the costs of 
administration. 

Welfare and Institutions Code section 11462 was repealed and replaced in 1989, before 
the Commission adopted the 1990 Statement of Decision in this case.93  A similar 
definition of allowable costs for care and supervision of the pupil in the residential 
facility remains the law, however, and can now be found in Welfare and Institutions Code 
section 11460, subdivision (b).94  Since Government Code section 7581 requires counties 
to be responsible for the residential and non-educational costs of the pupil only, the 

                                                 
93 Statutes 1989, chapter 1294. 
94 Welfare and Institutions Code section 11460 was added by Statutes 1989,  
chapter 1294.   
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Commission finds that the cost for school supplies are not required to be paid to 
residential care providers by the counties.   

In addition, effective July 1, 1998, the regulations were amended to provide a definition 
of “care and supervision.”  The definition does not include issuing payments for the 
reasonable cost of administration and operation, and the reasonable activities performed 
by social workers employed by group home providers, which are not otherwise allowable 
as daily supervision or as the costs of administration.95  Therefore, since the 
reimbursement period for this reconsideration begins July 1, 2004, the Commission finds 
that the activity of issuing payments for the reasonable cost of administration and 
operation, and the reasonable activities performed by social workers employed by group 
home providers which are not otherwise allowable as daily supervision or as the costs of 
administration, do not constitute a state-mandated new program or higher level of service.   

Thus, the Commission finds that the requirement to issue payments to providers of 24-
hour out-of-home facilities for the costs of food, clothing, shelter, daily supervision, a 
child’s personal incidentals, liability insurance with respect to a child, and reasonable 
travel to the child’s home for visitation, constitutes a state-mandated new program or 
higher level of service.   

Welfare and Institutions Code section 18351, subdivision (b), further requires the county 
welfare department to submit reports to the State Department of Social Services for 
reimbursement of payments issued to seriously emotionally disturbed pupils for 24-hour 
out-of-home care.  

Accordingly, the Commission finds that Government Code section 7581 and  
section 60200, subdivision (e), of the regulations constitute a state-mandated new 
program or higher level of service for the following activities: 

• Issue payments to providers of out-of-home residential care for the residential and 
non-educational costs of seriously emotionally disturbed pupils.  Payments are for 
the costs of food, clothing, shelter, daily supervision, a child’s personal 
incidentals, liability insurance with respect to a child, and reasonable travel to the 
child’s home for visitation.   

• Submit reports to the State Department of Social Services for reimbursement of 
payments issued to seriously emotionally disturbed pupils for 24-hour out-of-
home care. 

6. Provide psychotherapy or other mental health services, as defined in regulations, 
when required by the IEP (Gov. Code, § 7576; Cal. Code Regs., tit. 2, §§ 60020, 
subd. (a), 60200, subds. (a) and (b)) 

Government Code section 7576 requires the State Department of Mental Health, or any 
designated community mental health service (i.e., the county), to provide psychotherapy 
or other mental health services when required by a pupil’ s IEP.  Psychotherapy or other 
mental health services may be provided directly or by contracting with another public 

                                                 
95 See California Code of Regulations, title 2, section 60025, subdivision (a), (eff.  
July 1, 1998). 
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agency, qualified individual, or a state-certified nonpublic, nonsectarian school or 
agency. 

Section 60020, subdivision (a), defines “psychotherapy and other mental health services” 
as “those services defined in Sections 542 to 543, inclusive, of Title 9 of the California 
Administrative Code [Department of Mental Health regulations], and provided by a local 
mental health program directly or by contract.”  Section 542 of the Department of Mental 
Health regulations governs the definition of “day services”: services that are designed to 
provide alternatives to 24-hour care and supplement other modes of treatment and 
residential services.  Day services include day care intensive services, day care 
habilitative services, vocational services and socialization services.  These services are 
defined in section 542 of the regulations as follows: 

• Day care intensive services are “services designed and staffed to provide a 
multidisciplinary treatment program of less than 24 hours per day as an alternative 
to hospitalization for patients who need active psychiatric treatment for acute 
mental, emotional, or behavioral disorders and who are expected, after receiving 
these services, to be referred to a lower level of treatment, or maintain the ability 
to live independently or in a supervised residential facility.” 

• Day care habilitative services are “services designed and staffed to provide 
counseling and rehabilitation to maintain or restore personal independence at the 
best possible functional level for the patient with chronic psychiatric impairments 
who may live independently, semi-independently, or in a supervised residential 
facility which does not provide this service.”96 

• Vocational services are “services designed to encourage and facilitate individual 
motivation and focus upon realistic and obtainable vocational goals.  To the 
extent possible, the intent is to maximize individual client involvement in skill 
seeking and skill enhancement, with the ultimate goal of meaningful productive 
work.”   

                                                 
96 In comments to the draft staff analysis, the County of Los Angeles asserts that 
“rehabilitation” should be specifically defined to include the activities identified in 
section 1810.243 of the regulations adopted by the Department of Mental Health under 
the Medi-Cal Specialty Mental Health Services Consolidation program.  (Cal. Code 
Regs., tit. 9, § 1810.243.)  These activities include “assistance in improving, maintaining, 
or restoring a beneficiary’s or group of beneficiaries’ functional skills, daily living skills, 
social and leisure skills, grooming and personal hygiene skills, meal preparation skills, 
and support resources and/or medication education.”   

The Commission disagrees with the County’s request.  The plain language of test claim 
regulations (Cal. Code Regs., tit. 2, §§ 60000 et seq.) does not require or mandate 
counties to perform the activities defined by section 1810.243 of the Department’s title 9 
regulations.  In addition, the test claim regulations do not reference section 1810.243 of 
the Department’s title 9 regulations for any definition relevant to the program at issue in 
this case.   
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• Socialization services are “services designed to provide life-enrichment and social 
skill development for individuals who would otherwise remain withdrawn and 
isolated.  Activities should be gauged for multiple age groups, be culturally 
relevant, and focus upon normalization.”   

Section 543 of the Department of Mental Health regulations defines “outpatient 
services,” which are defined as “services designed to provide short-term or sustained 
therapeutic intervention for individuals experiencing acute or ongoing psychiatric 
distress.”  Outpatient services include the following: 

• Collateral services, which are “sessions with significant persons in the life of the 
patient, necessary to serve the mental health needs of the patient.” 

• Assessment, which is defined as “services designed to provide formal 
documented evaluation or analysis of the cause or nature of the patient’s mental, 
emotional, or behavioral disorder.  Assessment services are limited to an intake 
examination, mental health evaluation, physical examination, and laboratory 
testing necessary for the evaluation and treatment of the patient’s mental health 
needs.” 

• Individual therapy, which is defined as “services designed to provide a goal 
directed therapeutic intervention with the patient which focuses on the mental 
health needs of the patient.” 

• Group therapy, which are “services designed to provide a goal directed, face-to-
face therapeutic intervention with the patient and one or more other patients who 
are treated at the same time, and which focuses on the mental health needs of the 
patient.” 

• Medication, which is defined to include “the prescribing, administration, or 
dispensing of medications necessary to maintain individual psychiatric stability 
during the treatment process.  This service shall include the evaluation of side 
effects and results of medication.” 

• Crisis intervention, which means “immediate therapeutic response which must 
include a face-to-face contact with a patient exhibiting acute psychiatric 
symptoms to alleviate problems which, if untreated, present an imminent threat to 
the patient or others.”   

The County of Los Angeles, in comments to the draft staff analysis, argues that all of the 
activities listed above should be identified as reimbursable state-mandated activities. 
However, as of July 1, 1998, the activities of providing vocational services, socialization 
services, and crisis intervention to pupils are no longer required by section 60020 of the 
regulations.  The final statement of reasons for the 1998 adoption of section 60020 of the 
regulations by the Departments of Mental Health and Education provides the following 
reason for the deletion of these activities: 

The provision of vocational services is assigned to the State Department 
of Rehabilitation by Government Code section 7577. 

Crisis service provision is delegated to be “from other public programs or 
private providers, as appropriate” by these proposed regulations in 
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Section 60040(e) because crisis services are a medical as opposed to 
educational service.  They are, therefore, excluded under both the Tatro 
and Clovis decisions.  These precedents apply because “medical” 
specialists must deliver the services.  A mental health crisis team involves 
specialized professionals.  Because of the cost of these professional 
services, providing these services would be a financial burden that neither 
the schools nor the local mental health services are intended to address in 
this program. 

The hospital costs of crisis service provision are explicitly excluded from 
this program in the Clovis decision for the same reasons. 

Additionally, the IEP process is one that responds slowly due to the 
problems inherent in convening the team.  It is, therefore, a poor avenue 
for the provision of crisis services.  While the need for crisis services can 
be a predictable requirement over time, the particular medical 
requirements of the service are better delivered through the usual local 
mechanisms established specifically for this purpose.97

Since the reimbursement period for this reconsideration begins July 1, 2004, the 
Commission finds that the activities of providing vocational services, socialization 
services, and crisis intervention to pupils do not constitute a state-mandated new program 
or higher level of service. 

In addition, the County of Los Angeles specifically requests reimbursement for 
“medication monitoring.”  The phrase “medication monitoring” was not included in the 
original test claim legislation.  “Medication monitoring” was added to the regulations for 
this program in 1998 (Cal. Code Regs. tit. 2, § 60020.)  “Medication monitoring” is part 
of the new, and current, definition of “mental health services” that was adopted by the 
Departments of Mental Health and Education in 1998. The current definition of “mental 
health services” and “medication monitoring” is the subject of the pending test claim, 
Handicapped and Disabled Students II (02-TC-40 and 02-TC-49), and will not be 
specifically analyzed here.  But, as of 1998, “dispensing of medications necessary to 
maintain individual psychiatric stability during the treatment process” was deleted from 
the definition of “mental health services.”  Since the reimbursement period for this 
reconsideration begins July 1, 2004, the Commission finds that the activity of “dispensing 
of medications necessary to maintain individual psychiatric stability during the treatment 
process” does not constitute a state-mandated new program or higher level of service. 

Finally, section 60200, subdivisions (a) and (b), of the regulations clarifies that counties 
are financially responsible for providing the mental health services identified in the IEP 
of a seriously emotionally disturbed pupil placed in an out-of-home residential facility 
located within the State of California.  Mental health services provided to a seriously 
emotionally disturbed pupil shall be provided either directly or by contract. 

                                                 
97 Final Statement of Reasons, pages 55-56.   
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Accordingly, the Commission finds that Government Code section 7576, and  
sections 60020 and 60200 of the regulations constitute a state-mandated new program or 
higher level of service for the following activity: 

• Providing psychotherapy or other mental health services identified in a pupil’s 
IEP, as defined in sections 542 and 543 of the Department of Mental Health 
regulations.  However, the activities of providing vocational services, 
socialization services, and crisis intervention to pupils, and dispensing 
medications necessary to maintain individual psychiatric stability during the 
treatment process, do not constitute a state-mandated new program or higher level 
of service. 

7. Participate in due process hearings relating to issues involving mental health 
assessments or services (Gov. Code, § 7586; Cal. Code Regs., tit. 2, § 60550)

Government Code section 7586, subdivision (a), addresses the due process procedures 
when disputes regarding special education and related services arise.  That section 
requires all state departments and their designated local agencies to be governed by the 
procedural safeguards required by federal law.  The designated local agency is the county 
mental health program established in accordance with the Short-Doyle Act.98  

Government Code section 7586, subdivision (a), states the following: 

All state departments, and their designated local agencies, shall be 
governed by the procedural safeguards required in Section 1415 of Title 
20 of the United States Code.  A due process hearing arising over a 
related service or designated instruction and service shall be filed with the 
Superintendent of Public Instruction.  Resolution of all issues shall be 
through the due process hearing process established in Chapter 5 
(commencing with Section 56500) of Part 30 of Division 4 of the 
Education Code.  The decision issued in the due process hearing shall be 
binding on the department having responsibility for the services in issue 
as prescribed by this chapter.99

The due process hearing procedures identified in Education Code section 56501 allow the 
parent and the public education agency to initiate the due process hearing procedures 
when there is a proposal to initiate or change the identification, assessment, or 
educational placement of the child or the provision of a free, appropriate public education 
to the child; there is a refusal to initiate or change the identification, assessment, or 
educational placement of the child or the provision of a free, appropriate public education 
to the child; or when the parent refuses to consent to an assessment of the child.  The due 
                                                 
98 Government Code section 7571; California Code of Regulations, title 2, section 60020, 
subdivision (d). 
99 Section 60550 of the regulations contains similar language and provides that “[d]ue 
process hearing procedures apply to the resolution of disagreements between parents and 
a public agency regarding the proposal or refusal of a public agency to initiate or change 
the identification, assessment, educational placement, or the provision of special 
education and related services to the pupil.” 
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process hearing rights include the right to a mediation conference pursuant to Education 
Code section 56500.3 at any point during the hearing process; the right to examine pupil 
records; and the right to a fair and impartial administrative hearing at the state level, 
before a person knowledgeable in the laws governing special education and 
administrative hearings, under contract with the department, pursuant to Education Code 
section 56505. 

Education Code section 56505, subdivision (e), further affords the parties the right to be 
accompanied and advised by counsel and by individuals with special knowledge or 
training relating to the problems of children and youth with disabilities; the right to 
present evidence, written arguments, and oral arguments; the right to confront, cross-
examine, and compel the attendance of witnesses; the right to written findings of fact and 
decision; the right to be informed by the other parties to the hearing of the issues in 
dispute; and the right to receive a copy of all documents and a list of witnesses from the 
opposing party. 

The Commission finds that the county’s participation in the due process hearings relating 
to issues involving mental health assessments or services constitutes a state-mandated 
new program or higher level of service.  Although federal law mandates the due process 
hearing procedures (20 U.S.C. § 1415), it is state law, rather than federal law, that 
requires counties to participate in due process hearings involving mental health 
assessment or service issues.   

This finding is consistent with the Supreme Court’s decision in the recent case of San 
Diego Unified School District v. Commission on State Mandates.100  In the San Diego 
Unified School District case, the Supreme Court held that all due process hearing costs 
with respect to a mandatory expulsion of a student (those designed to satisfy the 
minimum requirements of federal due process, and those due process requirements 
enacted by the state that may have exceeded federal law) were reimbursable pursuant to 
article XIII B, section 6 since it was state law that required school districts to incur the 
hearing costs.101

Accordingly, the Commission finds that Government Code section 7586 and  
section 60550 of the regulations constitute a state-mandated new program or higher level 
of service for the following activity: 

• Participation in due process hearings relating to issues involving mental health 
assessments or services. 

III. Does the test claim legislation impose costs mandated by the state within the 
meaning of article XIII B, section 6 and Government Code section 17514? 

In order for the activities listed above to impose a reimbursable, state-mandated program 
under article XIII B, section 6 of the California Constitution, two additional elements 
must be satisfied.  First, the activities must impose costs mandated by the state pursuant 

                                                 
100 San Diego Unified School District, supra, 33 Cal.4th 859. 
101 Id. at pages 881-882. 
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to Government Code section 17514.102  Second, the statutory exceptions to 
reimbursement listed in Government Code section 17556 cannot apply.   

Government Code section 17514 defines “costs mandated by the state” as any increased 
cost a local agency or school district is required to incur as a result of a statute that 
mandates a new program or higher level of service.   

Government Code section 17556 states that the Commission shall not find costs 
mandated by the state, as defined in section 17514, in any claim submitted by a local 
agency or school district, if, after a hearing, the commission finds that: 

(a) The claim is submitted by a local agency or school district that 
requested legislative authority for that local agency or school district to 
implement the program specified in the statute, and that statute imposes 
costs upon that local agency or school district requesting the legislative 
authority.  A resolution from the governing body or a letter from a 
delegated representative of the governing body of a local agency or 
school district that requests authorization for that local agency or school 
district to implement a given program shall constitute a request within the 
meaning of this paragraph. 

(b) The statute or executive order affirmed for the state a mandate that 
had been declared existing law or regulation by action of the courts. 

(c) The statute or executive order imposes a requirement that is mandated 
by a federal law or regulation and results in costs mandated by the federal 
government, unless the statute or executive order mandates costs that 
exceed the mandate in that federal law or regulation.  This subdivision 
applies regardless of whether the federal law or regulation was enacted or 
adopted prior to or after the date on which the state statute or executive 
order was enacted or issued. 

(d) The local agency or school district has the authority to levy service 
charges, fees, or assessments sufficient to pay for the mandated program 
or increased level of service. 

(e) The statute, executive order, or an appropriation in a Budget Act or 
other bill provides for offsetting savings to local agencies or school 
districts that result in no net costs to the local agencies or school districts, 
or includes additional revenue that was specifically intended to fund the 
costs of the state mandate in an amount sufficient to fund the cost of the 
state mandate. 

(f) The statute or executive order imposed duties that were expressly 
included in a ballot measure approved by the voters in a statewide or 
local election. 

(g) The statute created a new crime or infraction, eliminated a crime or 
infraction, or changed the penalty for a crime or infraction, but only for 

                                                 
102 See also, Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 835 
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that portion of the statute relating directly to the enforcement of the crime 
or infraction. 

Except for Government Code section 17556, subdivision (e), the Commission finds that 
the exceptions listed in section 17556 are not relevant to this claim, and do not apply 
here.  Since the Legislature has appropriated funds for this program in the 2004 Budget 
Bill, however, Government Code section 17556, subdivision (e), is relevant and is 
analyzed below.   

A. Government Code section 17556, subdivision (e), does not apply to deny this 
claim  

Government Code section 17556, subdivision (e), states the Commission shall not find 
costs mandated by the state if the Commission finds that: 

The statute, executive order, or an appropriation in a Budget Act or other 
bill provides for offsetting savings to local agencies or school districts 
that result in no net costs to the local agencies or school districts, or 
includes additional revenue that was specifically intended to fund the 
costs of the state mandate in an amount sufficient to fund the cost of the 
state mandate. (Emphasis added.) 

The Budget Acts of 2003 and 2004 contain appropriations “ considered offsetting 
revenues within the meaning of Government Code section 17556, subdivision (e).”  The 
Budget Act of 2003 appropriated $69 million from the federal special education fund to 
counties to be used exclusively to support mental health services identified in a pupil’s 
IEP and provided during the 2003-04 fiscal year by county mental health agencies 
pursuant to the test claim legislation.  (Stats. 2003, ch. 157, item 6110-161-0890, 
provision 17.)  The bill further states in relevant part that the funding shall be considered 
offsetting revenue pursuant to Government Code section 17556, subdivision (e): 

This funding shall be considered offsetting revenues within the meaning 
of subdivision (e) of section 17556 of the Government Code for any 
reimbursable mandated cost claim for provision of these mental health 
services provided in 2003-04. 

The Budget Act of 2004 similarly appropriated $69 million to counties from the federal 
special education fund to be used exclusively to support mental health services provided 
during the 2004-05 fiscal year pursuant to the test claim legislation.  (Stats. 2004, ch. 208, 
item 6110-161-0890, provision 10.)  The appropriation was made as follows: 

Pursuant to legislation enacted in the 2003-04 Regular Session, of the 
funds appropriated in Schedule (4) of this item, $69,000,000 shall be 
used exclusively to support mental health services provided during the 
2004-05 fiscal year by county mental health agencies pursuant to Chapter 
26.5 (commencing with Section 7570) of Division 7 of the Government 
Code and that are included within an individualized education program 
pursuant to the Federal Individuals with Disabilities Education Act 
(IDEA). 

The Budget Act of 2004 does not expressly identify the $69 million as “offsetting 
revenues within the meaning of Government Code section 17556, subdivision (e).”  But 
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the statute does contain language that the appropriation was made “Pursuant to legislation 
enacted in the 2003-04 Regular Session.”  As indicated above, it is the 2003-04 Budget 
Bill that contains the language regarding the Legislature’s intent that the $69 million is 
considered offsetting revenue within the meaning of Government Code section 17556, 
subdivision (e). 

In order for Government Code section 17556, subdivision (e), to apply to deny this claim 
for fiscal year 2004-05, the plain language of the statute requires that two elements be 
satisfied.  First, the statute must include additional revenue that was specifically intended 
to fund the costs of the state mandate.  Second, the appropriation must be in an amount 
sufficient to fund the cost of the state mandate. 

The Commission finds that the Legislature intended to fund the costs of this state-
mandated program for fiscal year 2004-05 based on the language used by the Legislature 
that the funds “shall be considered offsetting revenues within the meaning of Government 
Code section 17556, subdivision (e).”  Under the rules of statutory construction, it is 
presumed that the Legislature is aware of existing laws and that it enacts new laws in 
light of the existing law.103  In this case, the Legislature specifically referred to 
Government Code section 17556, subdivision (e), when appropriating the $69 million.  
Thus, it must be presumed that the Legislature was aware of the plain language of 
Government Code section 17556, subdivision (e), and that its application results in a 
denial of a test claim.   

But, based on public records, the second element under Government Code section 17556, 
subdivision (e), requiring that the appropriation must be in an amount sufficient to fund 
the cost of the state mandate, has not been satisfied.  According to the State Controller’s 
Deficiency Report issued on May 2, 2005, the amounts appropriated for this program in 
fiscal years 2003-04 and 2004-05 are not sufficient to pay the claims received by the 
State Controller’s Office.  Unpaid claims for fiscal year 2003-04 total $66,915,606.  The 
unpaid claims for fiscal year 2004-05 total $68,958,263.104   

                                                 
103 Williams v. Superior Court (2001) 92 Cal.App.4th 612, 624. 
104 The State Controller’s Deficiency Report is prepared pursuant to Government Code 
section 17567.  Government Code section 17567 requires that in the event the amount 
appropriated for reimbursement of a state-mandated program is not sufficient to pay all of 
the claims approved by the Controller, the Controller shall prorate claims in proportion to 
the dollar amount of approved claims timely filed and on hand at the time of proration.  
The Controller shall then issue a report of the action to the Department of Finance, the 
Chairperson of the Joint Legislative Budget Committee, and the Chairperson of the 
respective committee in each house of the Legislature that considers appropriations.  The 
Deficiency Report is, thus, an official record of a state agency and is properly subject to 
judicial notice by the court.  (Munoz v. State (1995) 33 Cal.App.4th 1767, 1773, fn. 2; 
Chas L. Harney, Inc. v. State of California (1963) 217 Cal.App.2d 77, 85-87.)   

The Deficiency Report lists the total unpaid claims for this program as follows: 

1999 and prior Local Government Claims Bills $          8,646 
2001-02       124,940,258 

 46590



This finding is further supported by the 2004 report published by Stanford Law School, 
which indicates that “$69 million represented only approximately half of the total funding 
necessary to maintain AB 3632 services.”105

Accordingly, the Commission finds that Government Code section 17556,  
subdivision (e), does not apply to deny this claim for fiscal year 2004-05.  Eligible 
claimants are, however, required to identify the funds received from the $69 million 
appropriation as an offset to be deducted from the costs claimed.106  

Based on the program costs identified by the State Controller’s Office, the Commission 
further finds that counties do incur increased costs mandated by the state pursuant to 
Government Code section 17514 for this program.  However, as more fully discussed 
below, the state has established cost-sharing mechanisms for some of the mandated 
activities that affect the total costs incurred by a county. 

B. Increased costs mandated by the state for providing psychotherapy or other 
mental health treatment services, and for the residential and non-educational 
costs of a pupil placed in an out-of-home residential facility 

In the Commission’s 1990 Statement of Decision, the Commission concluded that the 
costs incurred for providing psychotherapy or other mental health treatment services were 
subject to the Short-Doyle Act.  Under the Short-Doyle Act, the state paid 90 percent of 
the total costs of mental health treatment services and the counties paid the remaining 10 
percent.  Thus, the Commission concluded that counties incurred increased costs 
mandated by the state in an amount that equaled 10 percent of the total psychotherapy or 
other mental health treatment costs.  The Commission further concluded that conducting 
assessments, participation on an expanded IEP team, and case management services for 
seriously emotionally disturbed pupils placed in residential facilities were not subject to 
the Short-Doyle Act and, thus, were 100 percent reimbursable.  The Statement of 
Decision contains no findings regarding the activity of issuing and paying providers of 
out-of-home residential care for the residential and non-educational costs of seriously 
emotionally disturbed pupils.   

Since the Statement of Decision was issued, the law with respect to the funding of 
psychotherapy or other mental health treatment services has changed.  In addition, the 
Commission finds that the original Statement of Decision does not reflect the cost sharing 
ratio established by the Legislature in Welfare and Institutions Code section 18355 with 
respect to the residential care of seriously emotionally disturbed pupils.  These issues are 
addressed below. 

                                                                                                                                                 
2002-03       124,871,698 
2003-04         66,915,606 
2004-05         68,958,263 

105 “Challenge and Opportunity – An Analysis of Chapter 26.5 and the System for 
Delivering Mental Health Services to Special Education Students in California,” Youth 
and Education Law Clinic, Stanford Law School, May 2004, page 20. 
106 Government Code section 17514; California Code of Regulations, title 2, section 
1183.1. 
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1. The costs for providing psychotherapy or other mental health treatment services 

The test claim legislation (Stats. 1985, ch. 1274) amended Welfare and Institutions Code  
section 5651 to require that the annual Short-Doyle plan for each county include a 
description of the services required by Government Code sections 7571 and 7576 
(psychotherapy or other mental health treatment services), including the cost of the 
services.  Section 60200 of the regulations required the county to be financially 
responsible for the provision of mental health treatment services and that reimbursement 
to the provider of the services shall be based on a negotiated net amount or rate approved 
by the Director of Mental Health as provided in Welfare and Institutions Code  
section 5705.2, or the provider’s reasonable actual cost.  Welfare and Institutions Code 
section 5705.2 imposed a cost-sharing ratio for mental health treatment services between 
the state and the counties, with the state paying 90 percent and the counties paying 10 
percent of the total costs. 

In 1993, the Sixth District Court of Appeal in the County of Santa Clara case upheld the 
Commission’s finding that psychotherapy or other mental health treatment services were 
to be funded as part of the Short-Doyle Act and, thus, only 10 percent of the total costs 
for treatment were reimbursable under article XIII B, section 6.  The court interpreted the 
test claim legislation as follows: 

County entered into an NNA [negotiated net amount] contract with the 
state in lieu of the Short-Doyle plan and budget. (Welf. & Inst. Code, § 
5705.2.)  The NNA contract covers mental health services in the 
contracting county.  The amount of money the state provides is the same 
whether the county signs a NNA contract or adopts a Short-Doyle 
plan…. By adding subdivision (g) to Welfare and Institutions Code 
section 5651, the legislature designated that the mental health services 
provided pursuant to Government Code section 7570 et seq. were to be 
funded as part of the Short-Doyle program.  County’s NNA contract was 
consistent with this intent.  Accordingly, the fact that County entered into 
an NNA contract rather than a Short-Doyle plan and budget is not 
relevant. 

Based on these findings, the court concluded that only 10 percent of the costs were “costs 
mandated by the state” and, thus, reimbursable under article XIII B, section 6.  The court 
held as follows: 

By placing these services within Short-Doyle, however, the legislature 
limited the extent of its mandate for these services to the funds provided 
through the Short-Doyle program.  A Short-Doyle agreement or NNA 
contract sets the maximum obligation incurred by a county for providing 
the services listed in the agreement or contract.  “Counties may elect to 
appropriate more than their 10 per cent share, but in no event can they be 
required to do so.”  (County of Sacramento v. Loeb (1984) 160 
Cal.App.3d 446, 450.)  Since the services were subject to the Short-
Doyle formula under which the state provided 90 per cent of the funds 
and the county 10 per cent, that 10 per cent was reimbursable under 
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section 6, article XIII B of the California Constitution.  (Emphasis in 
original.) 

There have been “intervening changes in the law” with respect to the costs for 
psychotherapy or other mental health treatment services, however.  Thus, the decision in 
the County of Santa Clara case with respect to the inclusion of mental health treatment 
services for special education pupils in the Short-Doyle plan no longer applies and is not 
binding on the Commission for purposes of this reconsideration.107

In 1991, the Legislature enacted realignment legislation that repealed the Short-Doyle 
Act and replaced the sections with the Bronzan-McCorquodale Act.  (Stats. 1991, ch. 89, 
§§ 63 and 173.)  The realignment legislation became effective on June 30, 1991.  The 
parties have disputed whether the Bronzan-McCorquodale Act keeps the cost-sharing 
ratio, with the state paying 90 percent and the counties paying 10 percent, for the cost of 
psychotherapy or other mental health treatment services for special education pupils. 

The Commission finds, however, that the dispute does not need to be resolved for 
purposes of this reconsideration.  Section 38 of Statutes 2002, chapter 1167 (Assem.  
Bill 2781) prohibits the funding provisions of the Bronzan-McCorquodale Act from 
affecting the responsibility of the state to fund psychotherapy and other mental health 
treatment services for handicapped and disabled pupils and requires the state to provide 
reimbursement to counties for those services for all allowable costs incurred.  Section 38 
also states the following: 

For reimbursement claims for services delivered in the 2001-02 fiscal 
year and thereafter, counties are not required to provide any share of 
those costs or to fund the cost of any part of these services with money 
received from the Local Revenue Fund [i.e. realignment funds].  
(Emphasis added.) 

In addition, SB 1895 (Stats. 2004, ch. 493, § 6) provides that realignment funds used by 
counties for this program “are eligible for reimbursement from the state for all allowable 
costs to fund assessments, psychotherapy, and other mental health services 
 . . . ,” and that the finding by the Legislature is “declaratory of existing law.” (Emphasis 
added.) 

Therefore, beginning July 1, 2001, the 90 percent-10 percent cost-sharing ratio for the 
costs incurred for psychotherapy and other mental health treatment services no longer 
applies.  Since the period of reimbursement for purposes of this reconsideration begins 
July 1, 2004, and section 38 of Statutes 2002,chapter 1167 is still in effect, all of the 
county costs for psychotherapy or other mental health treatment services are 
reimbursable, less any applicable offsets that are identified below. 

2. The residential and non-educational costs of a seriously emotionally disturbed 
child placed in an out-of-home residential facility 

Government Code section 7581 requires the county to be financially responsible for the 
residential and non-educational costs of a seriously emotionally disturbed child placed in 
an out-of-home residential facility.  As described above, the residential and non-
                                                 
107 George Arakelian Farms, Inc., supra, 49 Cal.3d 1279, 1291. 
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educational costs include the costs for food, clothing, shelter, daily supervision, a child’s 
personal incidentals, liability insurance with respect to a child, and reasonable travel to 
the child’s home for visitation. 

Welfare and Institutions Code section 18355 describes a cost-sharing formula for the 
payment of these costs.  That section states in relevant part the following: 

Notwithstanding any other provision of law, 24-hour out-of-home care 
for seriously emotionally disturbed children who are placed in 
accordance with Section 7572.5 of the Government Code shall be funded 
from a separate appropriation in the budget of the State Department of 
Social Services in order to fund both 24-hour out-of-home care payment 
and local administrative costs.  Reimbursement for 24-hour out-of-home 
payment costs shall be from that appropriation, subject to the same 
sharing ratio as prescribed in subdivision (c) of Section 15200, and 
available funds… (Emphasis added.) 

Since 1991, Welfare and Institutions Code section 15200, subdivision (c)(1), has 
provided that for counties that meet the performance standards or outcome measures in 
Welfare and Institutions Code section 11215, the state shall appropriate 40 percent of the 
sum necessary for the adequate care of each child.  Thus, for those counties meeting the 
performance measures, their increased cost mandated by the state would equal 60 percent 
of the total cost of care for each special education child placed in an out-of-home 
residential facility, less any applicable offset. 

When a county does not meet the performance standards or outcome measures in Welfare 
and Institutions Code section 11215, state funding for the program decreases and the 
counties are liable for the decreased cost.108  The Commission finds that a county’s cost 
incurred for the decrease in the state’s share of the costs as a result of the county’s failure 
to meet the performance standards, are not costs mandated by the state and are not 
reimbursable.  Counties are mandated by the state to meet the performance standards for 
residential facilities.109

Therefore, the Commission finds that counties incur increased costs mandated by the 
state in an amount that equals 60 percent of the total residential and non-educational costs 
of a seriously emotionally disturbed child placed in an out-of-home residential facility. 

C. Identification of offsets  
Reimbursement under article XIII B, section 6 and Government Code section 17514 is 
required only for the increased costs mandated by the state.  As determined by the 
California Supreme Court, the intent behind section 6 was to prevent the state from 

                                                 
108 Welfare and Institutions Code sections 15200, subdivision (c)(2), and 11215,  
subdivision (b)(5). 
109 Ibid. 
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forcing new programs on local governments that require an increased expenditure by 
local government of their limited tax revenues.110   

The 1990 Statement of Decision does not identify any offsetting revenues.  The 
parameters and guidelines for this program lists the following reimbursements that must 
be deducted from the costs claimed: 

• Any direct payments (categorical funding) received from the State which are 
specifically allocated to this program; and 

• Any other reimbursements for this mandate (excluding Short-Doyle funding, 
private insurance payments, and Medi-Cal payments), which is received from any 
source, e.g. federal, state, etc. 

The Commission agrees with the identification of any direct payments or categorical 
funds appropriated by the Legislature specifically for this program as an offset to be 
deducted from the costs claimed.  In the past, categorical funding has been provided by 
the state for this program in the amount of $12.3 million.111  The categorical funding was 
eliminated, however, in the Budget Acts of 2002 through 2004.   

If, however, funds are appropriated in the Budget Act for this program, such as the $69 
million appropriation in the 2004-05 Budget Act, such funds are required to be identified 
as an offset. 

The Commission disagrees with the language in the existing parameters and guidelines 
that excludes private insurance payments as offsetting revenue.  Federal law authorizes 
public agencies to access private insurance proceeds for services provided under the 
IDEA if the parent consents.112  Thus, to the extent counties obtain private insurance 
proceeds with the consent of a parent for purposes of this program, such proceeds must 
be identified as an offset and deducted from the costs claimed.  This finding is consistent 
with the California Supreme Court’s decision in County of Fresno v. State of California.  
In the County of Fresno case, the court clarified that article XIII B, section 6 requires 
reimbursement by the state only for those expenses that are recoverable from tax 
revenues.  Reimbursable costs under article XIII B, section 6, do not include 
reimbursement received from other non-tax sources.113  

The Commission further disagrees with the language in the existing parameters and 
guidelines that excludes Medi-Cal payments as offsetting revenue.  Federal law 
authorizes public agencies, with certain limitations, to use public insurance benefits, such 
as Medi-Cal, to provide or pay for services required under the IDEA.114  Federal law 
limits this authority as follows: 

                                                 
110 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of San 
Diego, supra, 15 Cal.4th at page 81.   
111 Budget Acts of 1994-2001, Item 4440-131-0001. 
112 34 Code of Federal Regulations section 300.142, subdivision (f). 
113 County of Fresno, supra, 53 Cal.3d at page 487. 
114 34 Code of Federal Regulations section 300.142, subdivision (e). 
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(2) With regard to services required to provide FAPE [free appropriate 
public education] to an eligible child under this part, the public agency- 

(i) May not require parents to sign up for or enroll in 
public insurance programs in order for their child to 
receive FAPE under Part B of the Act; 

(ii) May not require parents to incur an out-of-pocket 
expense such as the payment of a deductible or co-pay 
amount incurred in filing a claim for services provided 
pursuant to this part, but pursuant to paragraph (g)(2) 
of this section, may pay the cost that the parent would 
be required to pay; 

(iii) May not use a child’s benefits under a public insurance 
program if that use would 

(A) Decrease available lifetime coverage or any 
other insured benefit; 

(B) Result in the family paying for services that 
would otherwise be covered by the public 
insurance program and that are required for the 
child outside of the time the child is in school; 

(C) Increase premiums or lead to the discrimination 
of insurance; or 

(D) Risk loss of eligibility for home and community-
based waivers, based on aggregate health-related 
expenditures.115 

According to the 2004 report published by Stanford Law School, 51.8 percent of the 
students receiving services under the test claim legislation are Medi-Cal eligible.116  
Thus, the Commission finds to the extent counties obtain proceeds under the Medi-Cal 
program from either the state or federal government for purposes of this mandated 
program, such proceeds must be identified as an offset and deducted from the costs 
claimed.   

In addition, Government Code section 7576.5 describes offsetting revenue to counties 
transferred from local educational agencies for this program as follows: 

If funds are appropriated to local educational agencies to support the costs 
of providing services pursuant to this chapter, the local educational 
agencies shall transfer those funds to the community mental health 
services that provide services pursuant to this chapter in order to reduce 

                                                 
115 34 Code of Federal Regulations section 300.142, subdivision (e)(2) 
116 “Challenge and Opportunity – An Analysis of Chapter 26.5 and the System for 
Delivering Mental Health Services to Special Education Students in California,” Youth 
and Education Law Clinic, Stanford Law School, May 2004, page 20. 
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the local costs of providing these services.  These funds shall be used 
exclusively for programs operated under this chapter and are offsetting 
revenues in any reimbursable mandate claim relating to special education 
programs and services. 

Government Code section 7576.5 was added by the Legislature in 2003 (Stats. 2003,  
ch. 227) and became operative and effective on August 11, 2003.  Thus, the Commission 
finds money received by counties pursuant to Government Code section 7576.5 shall be 
identified as an offset and deducted from the costs claimed.   

Finally, the existing parameters and guidelines do not require eligible claimants to offset 
any Short-Doyle funding, and specifically excludes such funding as an offset.  As 
indicated above, the Short-Doyle Act was repealed and replaced with the realignment 
legislation of the Bronzan-McCorquodale Act.  Based on the plain language of SB 1895 
(Stats. 2004, ch. 493, § 6), realignment funds used by a county for this mandated program 
are not required to be deducted from the costs claimed.  Section 6 of SB 1895 adds, as 
part of the Bronzan-McCorquodale Act, section 5701.6 to the Welfare and Institutions 
Code.  Section 5701.6 states in relevant part the following: 

Counties may utilize money received from the Local Revenue Fund 
[realignment] …to fund the costs of any part of those services provided 
pursuant to Chapter 26.5 (commencing with Section 7570) of Division 7 
of Title 1 of the Government Code.  If money from the Local Revenue 
Fund is used by counties for those services, counties are eligible for 
reimbursement from the state for all allowable costs to fund assessments, 
psychotherapy, and other mental health services allowable pursuant to 
Section 300.24 of Title 34 of the Code of Federal Regulations [IDEA] 
and required by Chapter 26.5 … of the Government Code. (Emphasis 
added.) 

Thus, the Commission finds that realignment funds used by a county for this mandated 
program are not required to be identified as an offset and deducted from the costs 
claimed. 

Accordingly, the Commission finds that the following revenue and/or proceeds must be 
identified as offsets and be deducted from the costs claimed: 

• Funds received by a county pursuant to Government Code section 7576.5. 

• Any direct payments or categorical funding received from the state that is 
specifically allocated to any service provided under this program.  This includes 
funds received by a county pursuant to the $69 million appropriation to counties 
for purposes of this mandated program in the Budget Act of 2004 ((Stats. 2004, 
ch. 208, item 6110-161-0890,  
provision 10). 

• Private insurance proceeds obtained with the consent of a parent for purposes of 
this program. 
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• Medi-Cal proceeds obtained from the state or federal government that pay a 
portion of the county services provided to a pupil under this mandated program in 
accordance with federal law. 

• Any other reimbursement received from the federal or state government, or other 
non-local source.117 

CONCLUSION 
The Commission concludes that the test claim legislation imposes a reimbursable state-
mandated program on counties pursuant to article XIII B, section 6 of the California 
Constitution and Government Code section 17514 for the increased costs in performing 
the following activities: 

1. Renew the interagency agreement with the local educational agency every three years 
and, if necessary, revise the agreement (Gov. Code, § 7571; Cal. Code Regs., tit. 2, §§ 
60030, 60100) 

• Renew the interagency agreement every three years, and revise if necessary.   

• Define the process and procedures for coordinating local services to promote 
alternatives to out-of-home care of seriously emotionally disturbed pupils.  

2. Perform an initial assessment of a pupil referred by the local educational agency, and 
discuss assessment results with the parents and IEP team (Gov. Code, § 7572, Cal. 
Code Regs., tit. 2, § 60040) 

• Review the following educational information of a pupil referred to the county by 
a local educational agency for an assessment: a copy of the assessment reports 
completed in accordance with Education Code section 56327, current and relevant 
behavior observations of the pupil in a variety of educational and natural settings, 
a report prepared by personnel that provided “specialized” counseling and 
guidance services to the pupil and, when appropriate, an explanation why such 
counseling and guidance will not meet the needs of the pupil.   

• If necessary, observe the pupil in the school environment to determine if mental 
health assessments are needed. 

• If mental health assessments are deemed necessary by the county, develop a 
mental health assessment plan and obtain the parent’s written informed consent 
for the assessment. 

• Assess the pupil within the time required by Education Code section 56344. 

• If a mental health assessment cannot be completed within the time limits, provide 
notice to the IEP team administrator or designee no later than 15 days before the 
scheduled IEP meeting. 

• Prepare and provide to the IEP team, and the parent or guardian, a written 
assessment report in accordance with Education Code section 56327.  The report 

                                                 
117 County of Fresno, supra, 53 Cal.3d at page 487; California Code of Regulations,  
title 2, section 1183.1, subdivision (a)(8). 
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shall include the following information: whether the pupil may need special 
education and related services; the basis for making the determination; the 
relevant behavior noted during the observation of the pupil in the appropriate 
setting; the relationship of that behavior to the pupil’s academic and social 
functioning; the educationally relevant health and development, and medical 
findings, if any; for pupils with learning disabilities, whether there is such a 
discrepancy between achievement and ability that it cannot be corrected without 
special education and related services; a determination concerning the effects of 
environmental, cultural, or economic disadvantage, where appropriate; and the 
need for specialized services, materials, equipment for pupils with low incidence 
disabilities. 

• Review and discuss the county recommendation with the parent and the 
appropriate members of the IEP team before the IEP team meeting. 

• In cases where the local education agency refers a pupil to the county for an 
assessment, attend the IEP meeting if requested by the parent. 

• Review independent assessments of a pupil obtained by the parent. 

• Following review of the independent assessment, discuss the recommendation 
with the parent and with the IEP team before the meeting of the IEP team.   

• In cases where the parent has obtained an independent assessment, attend the IEP 
team meeting if requested. 

3. Participate as a member of the IEP team whenever the assessment of a pupil 
determines the pupil is seriously emotionally disturbed and residential placement may 
be necessary (Gov. Code, § 7572.5, subds. (a) and (b); Cal. Code Regs.,  
tit. 2, § 60100) 

• Participate as a member of the IEP team whenever the assessment of a pupil 
determines the pupil is seriously emotionally disturbed and residential placement 
may be necessary. 

• Re-assess the pupil in accordance with section 60400 of the regulations, if 
necessary. 

4. Act as the lead case manager if the IEP calls for residential placement of a seriously 
emotionally disturbed pupil (Gov. Code, § 7572.5, subd. (c)(1); Cal. Code Regs.,  
tit. 2, § 60110) 

• Designate a lead case manager when the expanded IEP team recommends out-of-
home residential placement for a seriously emotionally disturbed pupil.  The lead 
case manager shall perform the following activities: 

1. Convene parents and representatives of public and private agencies in 
accordance with section 60100, subdivision (f), in order to identify the 
appropriate residential facility. 

2. Complete the local mental health program payment authorization in order 
to initiate out of home care payments. 
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3. Coordinate the completion of the necessary County Welfare Department, 
local mental health program, and responsible local education agency 
financial paperwork or contracts. 

4. Coordinate the completion of the residential placement as soon as 
possible. 

5. Develop the plan for and assist the family and pupil in the pupil’s social 
and emotional transition from home to the residential facility and the 
subsequent return to the home. 

6. Facilitate the enrollment of the pupil in the residential facility. 

7. Conduct quarterly face-to-face contacts with the pupil at the residential 
facility to monitor the level of care and supervision and the 
implementation of the treatment services and the IEP. 

8. Notify the parent or legal guardian and the local education agency 
administrator or designee when there is a discrepancy in the level of care, 
supervision, provision of treatment services, and the requirements of the 
IEP. 

5. Issue payments to providers of out-of-home residential care for the residential and 
non-educational costs of seriously emotionally disturbed pupils (Gov. Code, § 7581; 
Cal. Code Regs., tit. 2, § 60200, subd. (e)) 

• Issue payments to providers of out-of-home residential facilities for the residential 
and non-educational costs of seriously emotionally disturbed pupils.  Payments 
are for the costs of food, clothing, shelter, daily supervision, a child’s personal 
incidentals, liability insurance with respect to a child, and reasonable travel to the 
child’s home for visitation.  Counties are eligible to reimbursed for 60 percent of 
the total residential and non-educational costs of a seriously emotionally disturbed 
child placed in an out-of-home residential facility. 

• Submit reports to the State Department of Social Services for reimbursement of 
payments issued to seriously emotionally disturbed pupils for 24-hour out-of-
home care. 

6. Provide psychotherapy or other mental health services, as defined in regulations, 
when required by the IEP (Gov. Code, § 7576; Cal. Code Regs., tit. 2, §§ 60020, 
subd. (a), 60200, subds. (a) and (b)) 

• Provide psychotherapy or other mental health services identified in a pupil’s IEP, 
as defined in sections 542 and 543 of the Department of Mental Health 
regulations.  However, the activities of providing vocational services, 
socialization services, and crisis intervention to pupils, and dispensing 
medications necessary to maintain individual psychiatric stability during the 
treatment process, do not constitute a state-mandated new program or higher level 
of service. 

7. Participate in due process hearings relating to mental health assessments or services  
(Gov. Code, § 7586; Cal. Code Regs., tit. 2, § 60550) 
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The Commission further concludes that the following revenue and/or proceeds must be 
identified as offsets and be deducted from the costs claimed: 

• Funds received by a county pursuant to Government Code section 7576.5 

• Any direct payments or categorical funding received from the state that is 
specifically allocated to any service provided under this program.  This includes 
funds received by a county pursuant to the $69 million appropriation to counties 
for purposes of this mandated program in the Budget Act of 2004 ((Stats. 2004, 
ch. 208, item 6110-161-0890, provision 10). 

• Private insurance proceeds obtained with the consent of a parent for purposes of 
this program. 

• Medi-Cal proceeds obtained from the state or federal government that pay a 
portion of the county services provided to a pupil under this mandated program in 
accordance with federal law. 

• Any other reimbursement received from the federal or state government, or other 
non-local source 

The period of reimbursement for this decision begins July 1, 2004. 

Finally, any statutes and/or regulations that were pled in Handicapped and Disabled 
Students (CSM 4282) that are not identified above do not constitute a reimbursable state-
mandated program. 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

 

IN RE TEST CLAIM: 

Government Code Sections 7570, 7571, 7572, 
7572.5, 7572.55, 7573, 7576, 7579, 7582, 
7584, 7585, 7586, 7586.6, 7586.7, 7587, 7588; 

Statutes 1984, Chapter 1747; Statutes 1985, 
Chapter 107; Statutes 1985, Chapter 759;  
Statutes 1985, Chapter 1274; Statutes 1986, 
Chapter 1133; Statutes 1992, Chapter 759;  
Statutes 1994, Chapter 1128; Statutes 1996, 
Chapter 654; Statutes 1998, Chapter 691;  
Statutes 2001, Chapter 745; Statutes 2002, 
Chapter 585; and Statutes 2002, Chapter 1167; 
and  

California Code of Regulations, Title 2, 
Sections 60000-60610; 

Filed on June 27, 2003 by the County of 
Stanislaus, Claimant; and 

Filed on June 30, 2003, by the County of  
Los Angeles, Claimant. 

Case No.:  02-TC-40/02-TC-49 

Handicapped & Disabled Students II 
 

 

STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE  
SECTION 17500 ET SEQ.; CALIFORNIA 
CODE OF REGULATIONS, TITLE 2, 
DIVISION 2, CHAPTER 2.5, ARTICLE 7 

 

 

(Adopted on May 26, 2005) 

 

STATEMENT OF DECISION 
 
The attached Statement of Decision of the Commission on State Mandates is hereby 
adopted in the above-entitled matter. 
 
 
________________________________ _____________________ 

PAULA HIGASHI, Executive Director                  Date 
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STATEMENT OF DECISION 
The Commission on State Mandates (“Commission”) heard and decided this test claim 
during a regularly scheduled hearing on May 26, 2005.  Leonard Kaye and Paul McIver 
appeared on behalf of the County of Los Angeles.  Pam Stone represented and appeared 
on behalf of the County of Stanislaus.  Linda Downs appeared on behalf of the County of 
Stanislaus.  Nicholas Schweizer and Jody McCoy appeared on behalf of the Department 
of Finance   

The law applicable to the Commission’s determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code 
section 17500 et seq., and related case law. 

The Commission adopted the staff analysis at the hearing by a vote of 4-0. 
BACKGROUND 

This test claim addresses amendments to the Handicapped and Disabled Students 
program (also known as, Assembly Bill 3632) administered by county mental health 
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departments.  The Handicapped and Disabled Students program was initially enacted in 
1984, as the state’s response to federal legislation that guaranteed disabled pupils, 
including those with mental health needs, the right to receive a free and appropriate 
public education (Individuals with Disabilities Education Act, or IDEA).  Before 1984, 
the state adopted a comprehensive statutory scheme in the Education Code to govern the 
special education and related services provided to disabled children.1  Among the related 
services, called “designated instruction and services” in California, the following mental 
health services are identified: counseling and guidance, psychological services other than 
the assessment and development of the IEP, parent counseling and training, health and 
nursing services, and social worker services.2  The state and the local educational 
agencies (school districts and county offices of education) provided all related services, 
including mental health services, to children with disabilities.   

In 1984 and 1985, the Legislature enacted Assembly Bill 3632 (Stats. 1984, ch. 1747, and 
Stats. 1985, ch. 1274), to shift the responsibility and funding for providing mental health 
services for students with disabilities from local educational agencies to county mental 
health departments. AB 3632 added Chapter 26.5 to the Government Code (§§ 7570  
et seq.), and the Departments of Mental Health and Education adopted emergency 
regulations (Cal. Code Regs., tit. 2, §§ 60000-60610) to require county mental health 
departments to: 

• Renew the interagency agreement with the local educational agency every three 
years and, if necessary, revise the agreement. 

• Perform an initial assessment of a pupil referred by the local educational agency, 
and discuss assessment results with the parents and IEP team. 

• Participate as a member of the IEP team whenever the assessment of a pupil 
determines the pupil is seriously emotionally disturbed and residential placement 
may be necessary. 

• Act as the lead case manager, as specified in statute and regulations, if the IEP 
calls for residential placement of a seriously emotionally disturbed pupil. 

• Issue payments to providers of out-of-home residential care for the residential and 
non-educational costs of seriously emotionally disturbed pupils. 

• Provide psychotherapy or other mental health services, as defined in regulations, 
when required by the IEP. 

• Participate in due process hearings relating to issues involving mental health 
assessments or services. 

 

 

                                                 
1 Education Code section 56000 et seq. (Stats. 1980, ch. 797.) 
2 Education Code section 56363. 
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Past and Pending Commission Decisions on the Handicapped and Disabled Students 
Program 

On April 26, 1990, the Commission adopted a statement of decision in Handicapped and 
Disabled Students (CSM 4282).  The test claim was filed by the County of Santa Clara on 
Statutes 1984, chapter 1747; Statutes 1985, chapter 1274; and on California Code of 
Regulations, title 2, sections 60000 through 60610 (Emergency Regulations filed 
December 31, 1985, designated effective January 1, 1986 (Register 86, No. 1) and refiled 
June 30, 1986, designated effective July 12, 1986 (Register 86, No. 28)).  The 
Commission determined that the activities of providing mental health assessments, 
psychotherapy and other mental health treatment services, as well as assuming expanded 
IEP responsibilities, were reimbursable as a state-mandated program under article XIII B, 
section 6 of the California Constitution beginning July 1, 1986.  Activities related to 
assessments and IEP responsibilities were found to be 100 per cent (100%) reimbursable.  
Psychotherapy and other mental health treatment services were found to be ten per cent 
(10%) reimbursable due to the cost sharing methodology in existence under the Short-
Doyle Act for local mental health services.  On January 11, 1993, the Sixth District Court 
of Appeal, in an unpublished decision, sustained the Commission’s decision in  
CSM 4282.3

In May 2000, the Commission approved a second test claim relating to this program, 
Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental Health Services 
(CSM 97-TC-05).  The test claim on Seriously Emotionally Disturbed (SED) Pupils: Out-
of-State Mental Health Services (97-TC-05) was filed on Government Code section 7576, 
as amended by Statutes 1996, chapter 654, the corresponding regulations (Cal. Code 
Regs, tit. 2, §§ 60100 and 60200), and on a Department of Mental Health Information 
Notice Number 86-29.  The test claim in Seriously Emotionally Disturbed Pupils 
addressed only the counties’ responsibilities for out-of-state residential placements for 
seriously emotionally disturbed pupils, and has a reimbursement period beginning 
January 1, 1997.   

In addition, there are two other matters currently pending with the Commission relating 
to the test claim statutes and regulations.  In 2001, the Counties of Los Angeles and 
Stanislaus filed requests to amend the parameters and guidelines on the original test claim 
decision, Handicapped and Disabled Students (CSM 4282).  The counties request that the 
parameters and guidelines be amended to delete all references to the Short-Doyle cost-
sharing mechanism for providing psychotherapy or other mental health services; to add 
an activity to provide reimbursement for room and board for in-state placement of pupils 
in residential facilities; and to amend the language regarding the reimbursement of 
indirect costs.  The request to amend the parameters and guidelines was scheduled on the 
Commission’s March 2002 hearing calendar.  But at the request of the counties, the item 
was taken off calendar, and is still pending.  If the Commission approves the counties’ 

                                                 
3 County of Santa Clara v. Commission on State Mandates (Jan. 11, 1993, H009520) 
[nonpub. Opn.]). 

 3605



request to amend the parameters and guidelines, the reimbursement period for the new 
amended portions of the parameters and guidelines would begin on July 1, 2000.4

The second matter currently pending with the Commission is the reconsideration of the 
Handicapped and Disabled Students test claim (04-RL-4282-10) that was directed by 
Statutes 2004, chapter 493 (Sen. Bill No. 1895). 

This test claim, Handicapped and Disabled Students II, presents the following issues: 

• Does the Commission have the jurisdiction to rehear in this test claim the statutes 
and regulations previously determined by the Commission to constitute a 
reimbursable state-mandated program in Handicapped and Disabled Students 
(CSM 4282) and Seriously Emotionally Disturbed (SED) Pupils: Out-of-State 
Mental Health Services (97-TC-05)? 

• Are the test claim statutes and regulations subject to article XIII B, section 6 of 
the California Constitution? 

• Do the test claim statutes and regulations impose a new program or higher level of 
service on local agencies within the meaning of article XIII B, section 6 of the 
California Constitution? 

• Do the test claim statutes and regulations impose “costs mandated by the state” 
within the meaning of Government Code sections 17514 and 17556? 

Claimants’ Position 
The claimants contend that the test claim statutes and regulations constitute a 
reimbursable state-mandated program within the meaning of article XIII B, section 6 of 
the California Constitution and Government Code section 17514.   

The County of Los Angeles, according to its test claim, is seeking reimbursement for the 
following activities: 

• Mental health assessments and related treatment services, including 
psychotherapy, collateral services, medication monitoring, intensive day 
treatment, day rehabilitation, and case management. 

• Placement in a residential facility outside the child’s home, including the 
provision of food, clothing, shelter, daily supervision, school supplies, personal 
incidentals, liability insurance with respect to the child, and reasonable travel to 
the child’s home for visitation. 

• Due process hearings, notifications, resolution requirements. 

• Preparation of interagency agreements. 

The County of Stanislaus is seeking reimbursement for the activities required by statutory 
and regulatory amendments to the original program.  The County of Stanislaus takes no 
position on the issue of providing residential services to the child. 

                                                 
4 California Code of Regulations, title 2, section 1183.2. 
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The Counties of Los Angeles and Stanislaus filed comments on the draft staff analysis, 
which are addressed in the analysis of this claim. 

Position of the Department of Finance 
The Department of Finance filed comments on the test claims describing the 
Department’s position on funding and the requested costs for residential treatment.  With 
respect to funding, the Department contends the following: 

• For claims for mental health treatment services provided before fiscal year  
2000-01, eligible claimants are entitled to reimbursement for ten percent (10%) of 
their costs only.  The Department argues that Bronzan-McCorquodale Act of 1991 
was intended to replace the Short-Doyle Act, and provides ninety percent (90%) 
of the funding to counties for mental health treatment services for special 
education pupils. 

• Eligible claimants are entitled to 100 per cent (100%) reimbursement for mental 
health treatment services beginning July 1, 2001.  The Department states that 
section 38 of Statutes 2002, chapter 1167, increased the percentage of state 
reimbursement for treatment costs from ten percent (10%) to 100% for services 
delivered in fiscal year 2001-02 and subsequent years. 

The Department of Finance states the following with respect to residential treatment 
costs: 

….The [Department of Social Services (DSS)] sets reasonable board and 
care rates for in-state placement facilities based on specified criteria.  To 
allow community mental health services to pay an unspecified and 
unregulated “patch” above and beyond the reasonable rate established by 
the DSS, could be extremely expensive and [would] provide no additional 
mental health services to the disabled child.  The State would no longer 
be able to determine fair and reasonable placement costs.  It is clear that 
Section 62000 [of the DSS regulations] intended that community mental 
health services defer to DSS when it came to board and care rate setting 
for in-state facilities.  The state mandate process should not be used to 
undermine in-state rate setting for board and care in group homes.5

The Department of Finance filed comments on the draft staff analysis arguing that the 
Handicapped and Disabled Students program is federally mandated under the current 
federal law and that some of the activities recommended for approval do not increase the 
level of service required of counties and, thus, should be denied.  

Position of the Department of Mental Health 
The Department of Mental Health filed comments on the draft staff analysis that state in 
relevant part the following: 

After full review, [Department of Mental Health] wishes to state that it 
concurs with the comments made by the Department of Finance, but that 
[Department of Mental Health] has no objections, suggested 

                                                 
5 Department of Finance comments filed October 7, 2003. 
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modifications, or other comments regarding the submission to the 
Claimants. 

Discussion 
The courts have found that article XIII B, section 6 of the California Constitution6 
recognizes the state constitutional restrictions on the powers of local government to tax 
and spend.7  “Its purpose is to preclude the state from shifting financial responsibility for 
carrying out governmental functions to local agencies, which are ‘ill equipped’ to assume 
increased financial responsibilities because of the taxing and spending limitations that 
articles XIII A and XIII B impose.”8  A test claim statute or executive order may impose 
a reimbursable state-mandated program if it orders or commands a local agency or school 
district to engage in an activity or task.9  In addition, the required activity or task must be 
new, constituting a “new program,” or it must create a “higher level of service” over the 
previously required level of service.10   

The courts have defined a “program” subject to article XIII B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public 
services, or a law that imposes unique requirements on local agencies or school districts 
to implement a state policy, but does not apply generally to all residents and entities in 
the state.11  To determine if the program is new or imposes a higher level of service, the 
test claim legislation must be compared with the legal requirements in effect immediately 
before the enactment of the test claim legislation.12  A “higher level of service” occurs 
                                                 
6 Article XIII B, section 6, subdivision (a), (as amended by Proposition 1A in  
November 2004) provides: “Whenever the Legislature or any state agency mandates a 
new program or higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the program or 
increased level of service, except that the Legislature may, but need not, provide a 
subvention of funds for the following mandates:  (1) Legislative mandates requested by 
the local agency affected.  (2) Legislation defining a new crime or changing an existing 
definition of a crime.  (3) Legislative mandates enacted prior to January 1, 1975, or 
executive orders or regulations initially implementing legislation enacted prior to  
January 1, 1975.” 
7 Department of Finance v. Commission on State Mandates (Kern High School Dist.) 
(2003) 30 Cal.4th 727, 735. 
8 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. 
9 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.   
10 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 
859, 878 (San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig 
(1988) 44 Cal.3d 830, 835-836 (Lucia Mar). 
11 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out 
in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, 
supra, 44 Cal.3d 830, 835.) 
12 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 
Cal.3d 830, 835. 
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when the new “requirements were intended to provide an enhanced service to the 
public.”13

Finally, the newly required activity or increased level of service must impose costs 
mandated by the state.14     

The Commission is vested with exclusive authority to adjudicate disputes over the 
existence of state-mandated programs within the meaning of article XIII B, section 6.15  
In making its decisions, the Commission must strictly construe article XIII B, section 6 
and not apply it as an “equitable remedy to cure the perceived unfairness resulting from 
political decisions on funding priorities.”16   

Issue 1: Does the Commission have jurisdiction to rehear in this test claim the 
statutes and regulations previously determined by the Commission to 
constitute a reimbursable state-mandated program in Handicapped 
and Disabled Students (CSM 4282) and Seriously Emotionally 
Disturbed (SED) Pupils: Out-of-State Mental Health Services  
(97-TC-05)? 

The claimants have included the following statutes and regulations in this test claim: 

• Government Code sections 7570 et seq., as added and amended by Statutes 1984, 
chapter 1747, and Statutes 1985, chapter, 107.   

• Government Code section 7576, as amended by Statutes 1996, chapter 654.   

• Sections 60000 through 60610 of the joint regulations adopted by the 
Departments of Mental Health and Education to implement the program.  The 
claimants do not, however, identify the version of the regulations for which they 
are claiming reimbursement. 

As indicated in the Background, the statutes and some of the regulations identified in the 
paragraph above were included in two prior test claims that the Commission approved as 
reimbursable state-mandated programs.  In 1990, the Commission adopted a statement of 
decision in Handicapped and Disabled Students (CSM 4282) approving Government 
Code sections 7570 et seq., as added and amended by Statutes 1984, chapter 1747, and 
Statutes 1985, chapter, 107, and sections 60000 through 60610 of the emergency 
regulations (filed December 31, 1985, designated effective January 1, 1986 (Register 86, 
No. 1) and refiled June 30, 1986, designated effective July 12, 1986 (Register 86,  

                                                 
13 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
14 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma 
v. Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of 
Sonoma); Government Code sections 17514 and 17556. 
15 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code 
sections 17551, 17552.   
16 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State 
of California (1996) 45 Cal.App.4th 1802, 1817. 
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No. 28)) as a reimbursable state-mandated program.  The Legislature has directed the 
Commission to reconsider this decision.17

In 2000, the Commission adopted a statement of decision in Seriously Emotionally 
Disturbed (SED) Pupils: Out-of-State Mental Health Services (97-TC-05) approving 
Government Code section 7576, as amended by Statutes 1996, chapter 654, and the 
corresponding regulations (Cal. Code Regs, tit. 2, §§ 60100 and 60200) as a reimbursable 
state-mandated program for the counties’ responsibilities for out-of-state residential 
placements for seriously emotionally disturbed pupils.   

It is a well-settled principle of law that an administrative agency, like the Commission, 
does not have jurisdiction to retry a question that has become final.  If a prior final 
decision is retried by the agency, without the statutory authority to retry or reconsider the 
case, that decision is void.18   

In the present case, the Commission does not have the statutory authority to rehear in this 
test claim the statutes and regulations previously determined by the Commission to 
constitute a reimbursable state-mandated program in Handicapped and Disabled Students 
(CSM 4282) and Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental 
Health Services (97-TC-05).   

At the time these test claims were filed, Government Code section 17521 defined a “test 
claim” as the first claim, including claims joined or consolidated with the first claim, filed 
with the Commission alleging that a particular statute or executive order imposes costs 
mandated by the state.  The Commission’s regulations allowed the filing of more than 
one test claim on the same statute or executive order only when (1) the subsequent test 
claim is filed within sixty (60) days from the date the first test claim was filed; and  
(2) when each test claim is filed by a different type of claimant or the issues presented in 
each claim require separate representation.  (Cal. Code Regs., tit. 2, §§ 1183, subd. (i).)  
This test claim was filed more than sixty days from the date that Handicapped and 
Disabled Students (CSM 4282) and Seriously Emotionally Disturbed (SED) Pupils: Out-
of-State Mental Health Services (97-TC-05) were filed.  In addition, all three test claims 
were filed by the same type of claimant; counties.  There is no evidence in the record to 
suggest that the same statutes already determined by the Commission to constitute a 
reimbursable state-mandated program in the prior test claims require separate 
representation here.   
                                                 
17 See reconsideration of Handicapped and Disabled Students (04-RL-4282-10). 
18 Heap v. City of Los Angeles (1936) 6 Cal.2d 405, 407, where the court held that the 
civil service commission had no jurisdiction to retry a question and make a different 
finding at a later time; City and County of San Francisco v. Ang (1979) 97 Cal.App.3d 
673, 697, where the court held that whenever a quasi-judicial agency is vested with the 
authority to decide a question, such decision, when made is conclusive of the issues 
involved in the decision as though the adjudication had been made by the court; and Save 
Oxnard Shores v. California Coastal Commission (1986) 179 Cal.App.3d 140, 143, 
where the court held that in the absence of express statutory authority, an administrative 
agency may not change a determination made on the facts presented at a full hearing once 
the decision becomes final. 
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Finally, Government Code section 17559 grants the Commission the authority to 
reconsider prior final decisions only within 30 days after the Statement of Decision is 
issued.  Since the two prior decisions in Handicapped and Disabled Students 
(CSM 4282) and Seriously Emotionally Disturbed (SED) Pupils: Out-of-State Mental 
Health Services (97-TC-05) were adopted and issued well over 30 days ago, the 
Commission does not have the jurisdiction in this test claim to reconsider the same 
statutes and regulations pled and determined in prior test claims.   

As recognized by the California Supreme Court, the purpose behind the statutory scheme 
and procedures established by the Legislature in Government Code section 17500 et seq. 
was to “avoid[] multiple proceedings, judicial and administrative, addressing the same 
claim that a reimbursable state mandate has been created.”19

Therefore, the Commission does not have the jurisdiction in this test claim over the 
following statutes and regulations: 

• The Government Code sections in Chapter 26.5 considered in Handicapped and 
Disabled Students (CSM 4282) that were added and amended by Statutes 1984, 
chapter 1747, and Statutes 1985, chapter, 107, and that have not been amended by 
the remaining test claim legislation.  These statutes are Government Code sections 
7571, 7572.5, 7573, 7586, 7586.7, and 7588.  

• Government Code section 7576, as amended by Statutes 1996, chapter 654, as it 
relates to out-of-state placement of seriously emotionally disturbed pupils. 

• California Code of Regulations, title 2, sections 60000 through 60610 (filed  
December 31, 1985, designated effective January 1, 1986 (Register 86, No. 1) and 
refiled June 30, 1986, designated effective July 12, 1986 (Register 86, No. 28)).  
These regulations were repealed and were superceded by new regulations, 
effective July 1, 1998.20 

• California Code of Regulations, title 2, sections 60100 and 60200 (filed as 
emergency regulations on July 1, 1998 (Register 98, No. 26) and refiled as final 
regulations on August 9, 1999 (Register 99, No. 33)) as they relate to the out-of-
state placement of seriously emotionally disturbed pupils. 

Issue 2: Are the test claim statutes and regulations subject to article XIII B, 
section 6 of the California Constitution? 

The activities performed by counties under the Handicapped and Disabled Students 
program are mandated by the state and not by federal law  

                                                 
19 Kinlaw, supra, 54 Cal.3d at page 333. 
20 See History of the regulations (Cal. Code Regs., tit. 2, §§ 60000 et seq.), notes 8 and 9. 
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The test claim statutes and regulations implement the federal special education law 
(IDEA) that requires states to guarantee to disabled pupils the right to receive a free and 
appropriate public education that emphasizes special education and related services 
designed to meet the pupil’s unique educational needs.   

The Department of Finance argues that the activities performed by counties under the 
Handicapped and Disabled Students program are federally mandated and, thus, 
reimbursement is not required under article XIII B, section 6 of the California 
Constitution.  The Commission disagrees. 

In 1992, the Third District Court of Appeal, in Hayes v. Commission on State Mandates, 
determined that the federal law at issue in the present case, IDEA, imposes a federal 
mandate on the states.21  The Hayes case involved test claim legislation requiring school 
districts to provide special education services to disabled pupils.  The school districts in 
the Hayes case alleged that the activities mandated by the state that exceeded federal law 
were reimbursable under article XIII B, section 6 of the California Constitution.  

The court in Hayes determined that the state’s “alternatives [with respect to federal law] 
were to participate in the federal program and obtain federal financial assistance and the 
procedural protections accorded by the act, or to decline to participate and face a barrage 
of litigation with no real defense and ultimately be compelled to accommodate the 
educational needs of handicapped children in any event.”22  The court concluded that the 
state had no “true choice” but to participate in the federal program and, thus, there was a 
federal mandate on the state.23

Although the court concluded that the federal law was a mandate on the states, the court 
remanded the case to the Commission for further findings to determine if the state’s 
response to the federal mandate constituted a state-mandated new program or higher level 
of service on the school districts. 24  The court held that if the state “freely chose” to 
impose the costs upon the local agency as a means of implementing a federal program, 
then the costs are the result of a reimbursable state mandate.  The court’s holding is as 
follows: 

In our view the determination whether certain costs were imposed upon 
the local agency by a federal mandate must focus upon the local agency 
which is ultimately forced to bear the costs and how those costs came to 
be imposed upon that agency.  If the state freely chose to impose the costs 
upon the local agency as a means of implementing a federal program 
then the costs are the result of a reimbursable state mandate regardless 
whether the costs were imposed upon the state by the federal 
government.25  (Emphasis added.) 

                                                 
21 Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1592. 
22 Hayes, supra, 11 Cal.App.4th at page 1591. 
23 Ibid. 
24 Ibid.  
25 Id. at page 1593-1594. 
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Here, pursuant to the court’s holding in Hayes, the state “freely chose” to impose the 
costs upon the counties as a means of implementing the federal IDEA program.   

Federal law does not require the state to impose any requirements relating to special 
education and related services on counties.  At the time the test claim legislation was 
enacted, the requirements under federal law were imposed only on states and local 
educational agencies.26  In 1997, Congress amended the IDEA to “strengthen the 
requirements on ensuring provisions of services by non-educational agencies …”  (Sen. 
Rep. 105-17, dated May 9, 1997.)  The amendment clarified that the state or local 
educational agency responsible for developing a child’s IEP could look to non-
educational agencies to pay for or provide those services the educational agencies are 
otherwise responsible for.  The amendment further clarified that if a non-educational 
agency failed to provide or pay for the special education and related services, the state or 
local educational agency responsible for developing the IEP remain ultimately 
responsible for ensuring that children receive all the services described in their IEPs in a 
timely fashion and the state or local educational agency shall provide or pay for the 
services.27  Federal law, however, does not require states to use non-educational agencies 
to pay for or provide services.  A state’s decision regarding how to implement the IDEA 
is still within the discretion, or the “free choice,” of the state.  The Department of Finance 
agrees with this interpretation of federal law.  The Department states the following: 

While subparagraph (A) of paragraph (11) of subdivision (a) of Sec. 612 
states that the state educational agency is responsible for ensuring for the 
provision of IDEA services, subparagraph (B) states that “[s]ubparagraph  
(A) shall not limit the responsibility of agencies in the State other than the 
State educational agency to provide, or pay for some or all of the costs of, 
a free appropriate public education for any child with a disability in the 
State.”  This makes clear that Federal IDEA anticipates that agencies 
other than educational agencies may be responsible for providing services 
and absorbing costs related to the federal legislation.  Indeed, 
subparagraph (A) of paragraph (12) lays out specific guidelines for the 
assigning of responsibility for services among various agencies. 

DOF contends that the fact that the state has chosen through AB 3632 and 
related legislation to make mental health services related to individual 
education plans (IEPs) the responsibility of mental health agencies does 
not, in and of itself, trigger mandate reimbursement through Article XIII 
B, section 6 as the responsibilities in question are federally mandated and 

                                                 
26 Title 34 Code of Federal Regulations section 300.2. 
27 Title 20 United States Code sections 1412 (a)(12)(A), (B), and (C), and 1401 (8); Title 
34 Code of Federal Regulations section 300.142. (See also, Letters from the Department 
of Education dated July 28, 1998 and August 2, 2004, to all SELPAs, COEs, and LEAs 
on the requirements of 34 C.F.R. 300.142; and Tri-County Special Education Local Plan 
Area v. County of Tuolumne (2004) 123 Cal.App.4th 563, 578, where the court stated that 
“it is clear the Legislature could reassign administration of IDEA programs to a different 
entity if it chose to do so.”.) 
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federal law allows the state to choose the agency or agencies responsible 
for service.  (Emphasis added.)28

Accordingly, the activities performed by counties under the Handicapped and Disabled 
Students program are mandated by the state and not by federal law.  Thus, the actual 
increased costs incurred as a result of the activities in the program that constitute a 
mandated new program or higher level of service are reimbursable within the meaning of 
article XIII B, section 6. 

Several test claim statutes and regulations do not mandate counties to perform an activity 
and, thus, are not subject to article XIII B, section 6 

In order for a statute or an executive order to be subject to article XIII B, section 6 of the 
California Constitution, the statutory language must mandate or require local 
governmental agencies to perform an activity or task. 29   

Here, there are several statutes included in the test claim that are helpful in understanding 
the Handicapped and Disabled Students program.  But they do not require counties to 
perform an activity or task.  These statutes are Government Code sections 7570, 7584, 
and 7587.30

In addition, non-substantive changes and amendments that do not affect counties were 
made to Government Code sections 7572, 7582, and 7585 by the test claim statutes.  
These amendments do not impose any state-mandated activities on counties.31, 32

                                                 
28 Department of Finance comments on the draft staff analysis.   
29 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Los 
Angeles, supra, 43 Cal.3d 46, 56; County of Sonoma v. Commission on State Mandates 
(2000) 84 Cal.App.4th 1264, 1283-1284; Department of Finance, supra, 30 Cal.4th at 
page 736; Gov. Code, § 17514. 
30 Government Code section 7570 provides that ensuring a free and appropriate public 
education for children with disabilities under federal law and the Education Code is the 
joint responsibility of the Superintendent of Public Instruction and the Secretary of 
Health and Welfare.  Government Code section 7584 defines “disabled youth,” “child,” 
and “pupil.”  Government Code section 7587 requires the Departments of Education and 
Mental Health to adopt regulations to implement the program. 
31 Government Code section 7572, as originally added in 1984 and amended in 1985, 
addresses the assessment of a student, including psychological and other mental health 
assessments performed by counties.  The 1992 amendments to Government Code section 
7572 substituted the word “disability” for “handicap,” and made other clarifying, non-
substantive amendments.  Government Code section 7582 states that assessments and 
therapy treatment services provided under the program are exempt from financial 
eligibility standards and family repayment requirements.  The 1992 amendment to  
section 7582 substituted “disabled child or youth” for “handicapped child.”  Government 
Code section 7585 addresses the notification of an agency’s failure to provide a required 
service and reports to the Legislature.  The 2001 amendments to section 7585 corrected 
the spelling of “administrative” and deleted the requirement for the Superintendent of 
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Furthermore, the Commission finds that Government Code section 7579, as amended by 
the test claim legislation, does not impose any state-mandated duties on county mental 
health departments.  As originally enacted, Government Code section 7579 required 
courts, regional centers for the developmentally disabled, or other non-educational public 
agencies that engage in referring children to, or placing children in, residential facilities, 
to notify the administrator of the special education local plan area (SELPA) in which the 
residential facility is located before the pupil is placed in an out-of-home residential 
facility.  The intent of the legislation, as stated in subdivision (c), was to “encourage 
communication between the courts and other public agencies that engage in referring 
children to, or placing children in, residential facilities, and representatives of local 
educational agencies.”   

The 2002 test claim statute (Stats. 2002, ch. 585) amended Government Code  
section 7579 by adding subdivision (d), to require public agencies other than educational 
agencies that place a child in a residential facility located out of state, without the 
involvement of a local educational agency, to assume responsibility for educational and 
non-educational costs of the child.  Government Code section 7579, subdivision (d), 
states the following: 

Any public agency other than an educational agency that places a 
disabled child or child suspected of being disabled in a facility out of state 
without the involvement of the school district, SELPA, or COE [county 
office of education] in which the parent or guardian resides, shall assume 
financial responsibility for the child’s residential placement, special 
education program, and related services in the other state unless the other 
state or its local agencies assume responsibility.   

Government Code section 7579, subdivision (d), however, does not apply to county 
mental health departments.  The duty imposed by section 7579 to pay the educational and 
non-educational costs of a child placed in an out-of-state residential facility is a duty 
imposed on a placing agency, like a court or a regional center for the developmentally 

                                                                                                                                                 
Public Instruction and the Secretary of Health and Welfare to submit yearly reports to the 
Legislature on the failure of an agency to provide a required service. 
32 The County of Los Angeles, in comments to the draft staff analysis for this test claim, 
addresses a finding made on the reconsideration of the original Handicapped and 
Disabled Students claim (04-RL-4282-10), relating to Government Code section 7572 
and the counties’ attendance at IEP meetings following a mental health assessment of a 
pupil.  The County’s comments are not relevant to this test claim, however.  The 
language in Government Code section 7572 relating to the county’s attendance at an IEP 
meeting following an assessment was added by the Legislature in 1985.  As indicated in 
the analysis, the Commission does not have jurisdiction in this test claim to address the 
statutes or activities originally added by the Legislature in 1984 and 1985.  The 
Commission does have jurisdiction in this test claim over Government Code section 
7572, as amended by Statutes 1992, chapter 759.  But the 1992 amendments to section 
7572 were non-substantive and do not impose any additional state-mandated activities on 
counties.   
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disabled, that fails to seek the involvement of the local educational agency.  This 
consolidated test claim has been filed on behalf of county mental health departments.33

This conclusion is further supported by section 60510 of the regulations.  Section 60510 
of the regulations was adopted in 1998 (filed as an emergency regulation on July 1, 1998 
(Register 98, No. 26) and refiled as a final regulation on August 9, 1999 (Register 99,  
No. 33)) to implement Government Code section 7579.  The regulation requires “the 
court, regional center for the developmentally disabled, or public agency other than an 
educational agency” to notify the SELPA director before placing a child in a facility and 
requires the agency to provide specified information to the SELPA.  Section 60510 is 
placed in article 7 of the regulations dealing with the exchange of information between 
“Education and Social Services.”  Article 7 is separate and apart from, and located after, 
the regulations addressing mental health related services.  Accordingly, the Commission 
finds that Government Code section 7579, and section 60510 of the regulations, do not 
impose any state-mandated duties on county mental health departments. 

Finally, the County of Stanislaus requests reimbursement for section 60400 of the 
regulations (filed as an emergency regulation on July 1, 1998 (Register 98, No. 26) and 
refiled as a final regulation on August 9, 1999 (Register 99, No. 33)).  Section 60400, on 
its face, does not mandate any activities on counties.  Rather, section 60400 of the 
regulations addresses the requirement imposed on the Department of Health Services to 
provide the services of a home health aide when the local educational agency considers a 
less restrictive placement from home to school for a pupil.  The statutory authority and 
reference for this regulation is Government Code section 7575, which requires the 
Department of Health Services, “or any designated local agency administering the 
California Children’s Services,” to be responsible for occupational therapy, physical 
therapy, and the services of a home health aide, as required by the IEP.  The claimants, 
however, did not plead Government Code section 7575 in their test claims.  In addition, 
there is no evidence in the record that local agencies administering the California 
Children’s Services program have incurred increased costs mandated by the state.  
Accordingly, the Commission finds that section 60400 of the regulations does not impose 
any state-mandated activities on county mental health departments. 

Accordingly, Government Code sections 7570, 7572, 7579, 7582, 7584, 7585, and 7587, 
as amended by the test claim legislation, and sections 60400 and 60510 of the regulations 
do not impose state-mandated duties on counties and, thus, are not subject to article  
XIII B, section 6 of the California Constitution. 

 

 

 

                                                 
33 The declarations submitted by the claimants here are from the county mental health 
departments.  (See declaration of Paul McIver, District Chief, Department of Mental 
Health, County of Los Angeles; and declaration of Dan Souza, Mental Health Director 
for the County of Stanislaus.) 
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The remaining test claim statutes and regulations constitute a “program” within the 
meaning of article XIII B, section 6 

The remaining test claim statutes and regulations consist of the following: 

• Government Code sections 7572.55 (as added in 1994), and 7576 and 7586.6 (as 
amended in 1996); and  

• With the exception of sections 60400 and 60510 of the regulations, the joint 
regulations adopted by the Departments of Mental Health and Education (Cal. 
Code Regs, tit. 2, §§ 60000 et seq.), which took effect as emergency regulations 
on July 1, 1998 (Register 98, No. 26) and became final on August 9, 1999 
(Register 99, No. 33).   

In order for the test claim statutes and regulations to be subject to article XIII B, section 6 
of the California Constitution, the statutes and regulations must constitute a “program.”  
The California Supreme Court, in the case of County of Los Angeles v. State of 
California34, defined the word “program” within the meaning of article XIII B, section 6 
as a program that carries out the governmental function of providing a service to the 
public, or laws which, to implement a state policy, impose unique requirements on local 
governments and do not apply generally to all residents and entities in the state.  Only 
one of these findings is necessary to trigger the applicability of article XIII B, section 6.35   

The test claim statutes and regulations involve the special education and related services 
provided to pupils.  In 1988, the California Supreme Court held that education of 
handicapped children is “clearly” a governmental function providing a service to the 
public.36  Thus, the remaining test claim statutes and regulations qualify as a program 
that is subject to article XIII B, section 6 of the California Constitution. 

Issue 3: Do the remaining test claim statutes and regulations impose a new 
program or higher level of service on local agencies within the 
meaning of article XIII B, section 6 of the California Constitution? 

This test claim addresses the statutory and regulatory changes made to the existing 
Handicapped and Disabled Students program.  The courts have defined a “higher level of 
service” in conjunction with the phrase “new program” to give the subvention 
requirement of article XIII B, section 6 meaning.  “Thus read, it is apparent that the 
subvention requirement for increased or higher level of service is directed to state-
mandated increases in the services provided by local agencies in existing programs.”37  A 
statute or executive order imposes a reimbursable “higher level of service” when the 
statute or executive order, as compared to the legal requirements in effect immediately 

                                                 
34 County of Los Angeles, supra, 43 Cal.3d 46, 56. 
35 Carmel Valley Fire Protection Dist., supra, 190 Cal.App.3d at 537. 
36 Lucia Mar Unified School District, supra, 44 Cal.3d at page 835. 
37 County of Los Angeles, supra, 43 Cal.3d at page 56; San Diego Unified School District, 
supra, 33 Cal.4th at page 874. 
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before the enactment of the test claim legislation, increases the actual level of 
governmental service provided in the existing program.38   

As indicated above, the original statutes in Chapter 26.5 of the Government Code were 
added by the Legislature in 1984 and 1985.  In addition, pursuant to the requirements of 
Government Code section 7587, the Departments of Mental Health and Education 
adopted the first set of emergency regulations for the program in 1986.  Although the 
history of the regulations states that the first set of emergency regulations were repealed 
on June 30, 1997, by operation of Government Code section 7587, and that a new set of 
regulations were not operative until one year later (July 1, 1998), the Commission finds, 
as described below, that the initial set of emergency regulations remained operative after 
the June 30, 1997 deadline, until the new set of regulations became operative in 1998.  
Thus, for purposes of analyzing whether the remaining test claim legislation constitutes a 
new program or higher level of service, the initial emergency regulations, and the 1984 
and 1985 statutes in Chapter 26.5 of the Government Code, constitute the existing law in 
effect immediately before the enactment of the test claim legislation. 

Government Code section 7587 required the Departments of Mental Health and 
Education to adopt emergency regulations by January 1, 1986, to implement the 
Handicapped and Disabled Students program.  The statute, as amended in 1996 (Stats. 
1996, ch. 654), further states that the emergency regulations “shall not be subject to 
automatic repeal until the final regulations take effect on or before June 30, 1997.”  
Section 7587 states, in relevant part, the following: 

…For the purposes of the Administrative Procedure Act, the adoption of 
the regulations shall be deemed to be an emergency and necessary for the 
immediate preservation of the public peace, health and safety, or general 
welfare.  These regulations shall not be subject to the review and approval 
of the Office of Administrative Law and shall not be subject to automatic 
repeal until the final regulations take effect on or before June 30, 1997, 
and the final regulations shall become effective immediately upon filing 
with the Secretary of State.  Regulations adopted pursuant to this section 
shall be developed with the maximum feasible opportunity for public 
participation and comments.  (Emphasis added.) 

The final regulations were not adopted by the June 30, 1997 deadline.  Nevertheless, the 
courts have interpreted the time limits contained in statutes similar to Government Code 
section 7587 as directory and not mandatory.  When a deadline in a statute is deemed 
directory, then the action required by the statute remains valid.39  The California Supreme 
Court describes the general rule of interpretation as follows: 

Time limits are usually deemed to be directory unless the Legislature 
clearly expresses a contrary intent.  [Citation omitted.]  “In ascertaining 

                                                 
38 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 
Cal.3d 830, 835. 
39 California Correctional Peace Officers Association v. State Personnel Board (1995) 10 
Cal.4th 1133, 1145. 
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probable intent, California courts have expressed a variety of tests.  In 
some cases focus has been directed at the likely consequences of holding 
a particular time limitation mandatory, in an attempt to ascertain whether 
those consequences would defeat or promote the purpose of the 
enactment. . . .Other cases have suggested that a time limitation is deemed 
merely directory ‘unless a consequence or penalty is provided for failure 
to do the act within the time commanded.  [Citation omitted.]  As Morris 
v. County of Marin [citation omitted] held, the consequence or penalty 
must have the effect of invalidating the government action in question if 
the limit is to be characterized as “mandatory.”40

As determined by the California Supreme Court, time limits are usually deemed directory 
unless a contrary intent is expressly provided by the Legislature or there is a penalty for 
not complying with the deadline.  In the present case, the plain language of Government 
Code section 7587 does not indicate that the Legislature intended the June 30, 1997 
deadline to be mandatory, thus making the regulations invalid on that date.  If that was 
the case, the state would be acting contrary to federal law by not having procedures in 
place for one year regarding the assessment, special education, and related services of a 
child suspected of needing mental health services necessary to preserve the child’s right 
under federal law to receive a free and appropriate public education.41  Instead, the plain 
language of the statute expresses the legislative intent that the regulations are “deemed to 
be an emergency and necessary for the immediate preservation of the public peace, health 
and safety, or general welfare.”  This language supports the conclusion that the 
Legislature intended the original regulations to remain valid until new regulations were 
adopted. 

This conclusion is further supported by the actions of the affected parties after the  
June 30, 1997 deadline.  In 1998, individual plaintiffs filed a lawsuit seeking a writ of 
mandate directing the Departments of Mental Health and Education to adopt final 
regulations in accordance with Government Code section 7587.42  As indicated in the 
petition for writ of mandate, the plaintiffs asserted that the original emergency 
regulations were enforced and applied after the June 30, 1997 deadline, that the Office of 

                                                 
40 Ibid. 
41 The requirements of the federal special education law (the Individuals with Disabilities 
Education Act (IDEA)) have been determined to constitute a federal mandate on the 
states. (Hayes v. Commission on State Mandates (1992) 11 Cal.App.4th 1564, 1592.)  
Under federal law, states are required to provide specially designed instruction, at no cost 
to the parent, to meet the unique needs of a disabled pupil, including classroom 
instruction and related services, according to the pupil’s IEP. (U.S.C., tit. 20 §§ 1400 et 
seq.; 34 C.F.R. § 300.343.)  Related services include psychological services.  (34 C.F.R. 
§ 300.24.)  Pursuant to federal regulations on the IEP process, the pupil must be 
evaluated in all areas of suspected disabilities by a multidisciplinary team.  (34 C.F.R.  
§ 300.502.) 
42 McLeish and Ryan v. State Department of Education, et al., Sacramento Superior 
Court, Case No. 96CS01380. 
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Administrative Law did not provide notice of repeal of the regulations, and that the 
original emergency regulations were never deleted from the California Code of 
Regulations.43  Ultimately, the parties stipulated to a judgment and writ that subsequent 
emergency regulations would be filed on or before July 1, 1998, to supercede the original 
emergency regulations, and that on or before September 24, 1999, the final regulations 
would be in full force and effect.44  Thus, the parties affected by the original emergency 
regulations continued to act as if the regulations were still in effect. 

Therefore, the Commission finds that the initial set of emergency regulations remained 
operative after the June 30, 1997 deadline, until the new set of regulations became 
operative in 1998.  Thus, for purposes of analyzing whether the remaining test claim 
legislation constitutes a new program or higher level of service, there is no time gap 
between the original emergency regulations and the subsequent regulations adopted in 
July 1998.  The initial emergency regulations, and the 1984 and 1985 statutes in  
Chapter 26.5 of the Government Code, constitute the valid, existing law in effect 
immediately before the enactment of the test claim legislation.   

Accordingly, the issue before the Commission is whether the remaining test claim 
legislation [Gov. Code, § 7572.55, as added in 1994, and §§ 7576 and 7586.6, as 
amended in 1996, and the joint regulations adopted by the Departments of Mental Health 
and Education (Cal. Code Regs, tit. 2, §§ 60000 et seq.), which took effect as emergency 
regulations on July 1, 1998 (Register 98, No. 26) and became final on August 9, 1999 
(Register 99, No. 33)] imposes a new program or higher level of service when compared 
to the legal requirements in effect immediately before the enactment of the test claim 
legislation, by increasing the actual level of governmental service provided in the existing 
program. 

A. Interagency Agreements (Gov. Code, § 7586.6; Cal. Code Regs., tit. 2,  
§ 60030) 

Government Code section 7586.6 

Government Code section 7586.6 was added by the test claim legislation in 1996 to 
address, in part, the interagency agreements between counties and local educational 
agencies.  Government Code section 7586.6, subdivision (b), states the following: 

It is the intent of the Legislature that the designated local agencies of the 
State Department of Education and the State Department of Mental 
Health update their interagency agreements for services specified in this 
chapter at the earliest possible time.  It is the intent of the Legislature that 
the state and local interagency agreements be updated at least every three 
years or earlier as necessary. 

The plain language of Government Code section 7586.6, subdivision (b), states the 
“legislative intent” that the local interagency agreements be updated at least every three 
years or earlier as necessary.   

                                                 
43 See Petition for Writ of Mandamus, paragraphs 42 and 43, McLeish, supra. 
44 See Writ of Mandamus, McLeish, supra. 
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The Commission finds that Government Code section 7586.6 does not impose a new 
program or higher level of service.  Even if legislative intent were determined to 
constitute a mandated activity, updating or renewing the interagency agreements every 
three years is not new and the level of service required of counties is not increased.  
Under prior law, former section 60030, subdivision (a)(2), of the regulations adopted by 
the Departments of Mental Health and Education required the local mental health 
director45 and the county superintendent of schools to renew, and revise if necessary, the 
interagency agreements every three years or at any time the parties determine a revision 
is necessary.   

Accordingly, the Commission finds that Government Code section 7586.6 does not 
impose a new program or higher level of service. 

California Code of Regulations, title 2, section 60030  

Section 60030 of the joint regulations governs the interagency agreements between 
counties and local educational agencies.  Under prior law, the original emergency 
regulations required the development of an interagency agreement that included “a 
delineation of the process and procedure” for the following nine (9) items: 

• Interagency referrals of pupils, which minimize time line delays.  This may 
include written parental consent on the receiving agency’s forms. 

• Timely exchange of pupil information in accordance with applicable procedures 
ensuring confidentiality. 

• Participation of mental health professionals, including those contracted to provide 
services, at IEP team meetings pursuant to Government Code sections 7572 and 
7576. 

• Developing or amending the mental health related service goals and objectives, 
and the frequency and duration of such services indicated on the pupil’s IEP. 

• Transportation of individuals with exceptional needs to and from the mental 
health service site when such service is not provided at the school. 

• Provision by the school of an assigned, appropriate space for delivery of mental 
health services or a combination of education and mental health services to be 
provided at the school. 

• Continuation of mental health services during periods of school vacation when 
required by the IEP. 

• Identification of existing public and state-certified nonpublic educational 
programs, treatment modalities, and location of appropriate residential 
placements, which may be used for placement by the expanded IEP program 
team. 

                                                 
45 Local mental health director is defined as “the officer appointed by the governing body 
of a county to manage a community mental health service.”  (Cal. Code Regs., tit. 2,  
§ 60020, subd. (e).) 
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• Out-of-home placement of seriously emotionally disturbed pupils in accordance 
with the educational and treatment goals on the IEP.46 

In addition, former section 60100, subdivision (a), of the regulations required the local 
mental health program and the SELPA liaison to define the process and procedures for 
coordinating services to promote alternatives to out-of-home care of seriously 
emotionally disturbed pupils.  These requirements remain the law. 

Section 60030 of the regulations, as replaced by the test claim legislation in 1998, now 
requires that the interagency agreement include a “delineation of the procedures” for 
seventeen (17) items.  In this regard, section 60030, subdivision (c), requires that the 
following additional eight (8) procedures be identified in the interagency agreement: 

• Resolving interagency disputes at the local level, including procedures for the 
continued provision of appropriate services during the resolution of any 
interagency dispute, pursuant to Government Code section 7575, subdivision (f).  
For purposes of this subdivision only, the term “appropriate” means any service 
identified in the pupil’s IEP, or any service the pupil actually was receiving at the 
time of the interagency dispute.  (Cal. Code Regs, tit. 2, § 60030, subd. (c)(2).) 

• A host county47 to notify the community mental health service of the county of 
origin within two (2) working days when a pupil with a disability is placed within 
the host county by courts, regional centers or other agencies for other than 
educational reasons.  (Cal. Code Regs, tit. 2, § 60030, subd. (c)(4).) 

• Development of a mental health assessment plan and its implementation.  
 (Cal. Code Regs., tit. 2, § 60030, subd. (c)(5).) 

• At least ten (10) working days prior notice to the community mental health 
service of all IEP team meetings, including annual IEP reviews, when the 
participation of its staff is required.  (Cal. Code Regs., tit. 2, § 60030,  
subd. (c)(7).) 

• The provision of mental health services as soon as possible following the 
development of the IEP pursuant to section 300.342 of Title 34 of the Code of 
Federal Regulations.  (Cal. Code Regs., tit. 2, § 60030, subd. (c)(9).) 

• The provision of a system for monitoring contracts with nonpublic, nonsectarian 
schools to ensure that services on the IEP are provided.  (Cal. Code Regs., tit. 2,  
§ 60030, subd. (c)(14).) 

                                                 
46 Former California Code of Regulations, title 2, section 60030, subdivision (b).  
47 A “host county” is defined to mean the county where the pupil with a disability is 
living when the pupil is not living in the county of origin.  (Cal. Code Regs., tit. 2,  
§ 60020, subd. (d).)  The “county of origin” is defined as the county in which the parent 
of the pupil with disability resides.  If the pupil is a ward or dependent of the court, an 
adoptee receiving adoption assistance, or a conservatee, the county of origin is the county 
where this status currently exists.  (Cal. Code Regs., tit. 2, § 60020, subd. (b).) 
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• The development of a resource list composed of qualified mental health 
professionals who conduct mental health assessments and provide mental health 
services.  The community mental health service shall provide the LEA with a 
copy of this list and monitor these contracts to assure that services as specified on 
the IEP are provided.  (Cal. Code Regs., tit. 2, § 60030, subd. (c)(15).) 

• Mutual staff development for education and mental health staff pursuant to 
Government Code section 7586.6, subdivision (a).  (Cal. Code Regs., tit. 2,  
§ 60030, subd. (c)(17).) 

According to the final statement of reasons prepared by the Departments of Education 
and Mental Health for the regulations, the section on interagency agreements was 
“expanded because experience in the field has shown that many local interagency 
agreements are not effective.”  The final statement of reasons further states that the 
regulation “requires stronger interagency agreements in order to improve local agencies’ 
ability to adhere to the timelines required by law.”48

Since the interagency agreement must now contain additional information, the 
Commission finds that section 60030 of the regulations imposes a new program or higher 
level of service for the one-time activity of revising the interagency agreement with each 
local educational agency to include the following eight procedures: 

• Resolving interagency disputes at the local level, including procedures for the 
continued provision of appropriate services during the resolution of any 
interagency dispute, pursuant to Government Code section 7575, subdivision (f).  
For purposes of this subdivision only, the term “appropriate” means any service 
identified in the pupil’s IEP, or any service the pupil actually was receiving at the 
time of the interagency dispute.  (Cal. Code Regs, tit. 2, § 60030, subd. (c)(2).) 

• A host county to notify the community mental health service of the county of 
origin within two (2) working days when a pupil with a disability is placed within 
the host county by courts, regional centers or other agencies for other than 
educational reasons.  (Cal. Code Regs, tit. 2, § 60030, subd. (c)(4).) 

• Development of a mental health assessment plan and its implementation.   
(Cal. Code Regs., tit. 2, § 60030, subd. (c)(5).) 

• At least ten (10) working days prior notice to the community mental health 
service of all IEP team meetings, including annual IEP reviews, when the 
participation of its staff is required.  (Cal. Code Regs., tit. 2, § 60030,  
subd. (c)(7).) 

• The provision of mental health services as soon as possible following the 
development of the IEP pursuant to section 300.342 of Title 34 of the Code of 
Federal Regulations.  (Cal. Code Regs., tit. 2, § 60030, subd. (c)(9).) 

• The provision of a system for monitoring contracts with nonpublic, nonsectarian 
schools to ensure that services on the IEP are provided.  (Cal. Code Regs., tit. 2,  
§ 60030, subd. (c)(14).) 

                                                 
48 Final Statement of Reasons, pages 10-11.  
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• The development of a resource list composed of qualified mental health 
professionals who conduct mental health assessments and provide mental health 
services.  The community mental health service shall provide the LEA with a 
copy of this list and monitor these contracts to assure that services as specified on 
the IEP are provided.  (Cal. Code Regs., tit. 2, § 60030, subd. (c)(15).) 

• Mutual staff development for education and mental health staff pursuant to 
Government Code section 7586.6, subdivision (a).  (Cal. Code Regs., tit. 2,  
§ 60030, subd. (c)(17).)49 

B. Referral and Mental Health Assessment of a Pupil (Gov. Code, § 7576; Cal. 
Code Regs., tit. 2, §§ 60040, 60045) 

Government Code section 7576, as amended by the 1996 test claim statute (Stats. 1996, 
ch. 654), and sections 60040 and 60045 of the regulations govern the referral of a pupil 
suspected of needing mental health services to the county for an assessment.  Under prior 
law, Government Code section 7572 and former section 60040 of the regulations required 
counties to perform the following referral and assessment activities: 

• Review the following educational information of a pupil referred to the county by 
a local education agency for an assessment: a copy of the assessment reports 
completed in accordance with Education Code section 56327, current and relevant 
behavior observations of the pupil in a variety of educational and natural settings, 
a report prepared by personnel that provided “specialized” counseling and 
guidance services to the pupil and, when appropriate, an explanation why such 
counseling and guidance will not meet the needs of the pupil.   

• If necessary, observe the pupil in the school environment to determine if mental 
health assessments are needed. 

• If mental health assessments are deemed necessary by the county, develop a 
mental health assessment plan and obtain the parent’s written informed consent 
for the assessment. 

• Assess the pupil within the time required by Education Code section 56344. 

                                                 
49 The Counties of Los Angeles and Stanislaus, in comments to the draft staff analysis, 
argue that revising the interagency agreement in accordance with section 60030 of the 
regulations is not a one-time activity.  The County of Los Angeles argues “the 
negotiation, development, and periodic revision and review of Interagency Agreements 
require a variety of time consuming activities over an extended period of time.”  The 
County of Stanislaus contends that the interagency agreement is a living, breathing 
document.  However, as indicated in the analysis, periodic renewal and revision of the 
agreements, which are ongoing activities, are not new.  Counties were required to 
perform these activities every three years under the prior regulations.  (Former Cal. Code 
Regs., tit. 2, § 60030.)  Reimbursement for the ongoing activities of renewing the 
interagency agreements every three years and revising if necessary are addressed in the 
reconsideration of the original Handicapped and Disabled Students program  
(04-RL-4282-10).   
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• If a mental health assessment cannot be completed within the time limits, provide 
notice to the IEP team administrator or designee no later than 15 days before the 
scheduled IEP meeting. 

• Prepare and provide to the IEP team, and the parent or guardian, a written 
assessment report in accordance with Education Code section 56327.  The report 
shall include the following information: whether the pupil may need special 
education and related services; the basis for making the determination; the 
relevant behavior noted during the observation of the pupil in the appropriate 
setting; the relationship of that behavior to the pupil’s academic and social 
functioning; the educationally relevant health and development, and medical 
findings, if any; for pupils with learning disabilities, whether there is such a 
discrepancy between achievement and ability that it cannot be corrected without 
special education and related services; a determination concerning the effects of 
environmental, cultural, or economic disadvantage, where appropriate; and the 
need for specialized services, materials, equipment for pupils with low incidence 
disabilities. 

• Review and discuss the county recommendation with the parent and the 
appropriate members of the IEP team before the IEP team meeting. 

• In cases where the local education agency refers a pupil to the county for an 
assessment, attend the IEP meeting if requested by the parent. 

• Review independent assessments of a pupil obtained by the parent. 

• Following review of the independent assessment, discuss the recommendation 
with the parent and with the IEP team before the meeting of the IEP team.   

• In cases where the parent has obtained an independent assessment, attend the IEP 
team meeting if requested. 

These activities are still required by law.  However, the test claim legislation requires 
counties to perform additional activities.  For example, Government Code section 7576, 
subdivision (b)(1), mandates a new program or higher level of service by requiring the 
county and the local educational agency to “work collaboratively to ensure that 
assessments performed prior to referral are as useful as possible to the community 
mental health service [i.e., the county] in determining the need for mental health services 
and the level of services needed.”  (Emphasis added.) 

In addition, Government Code section 7576, subdivision (g), and section 60040, 
subdivision (g), mandate a new program or higher level of service by requiring a county 
that receives a referral for a pupil with a different county of origin, to forward the referral 
within one working day to the county of origin.  The county of origin shall then have the 
programmatic and fiscal responsibility for providing or arranging for the provision of 
necessary services for the pupil. 

Furthermore, section 60045 of the regulations addresses the assessment of a pupil and 
imposes new, required activities on counties.  Under prior law, counties were required to 
determine if a mental health assessment of a pupil is necessary.  (Former Cal. Code 
Regs., tit. 2, § 60040, subd. (d).)  Section 60045 retains that requirement, and also 
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requires that if the county determines that a mental health assessment is not necessary, 
the county shall document the reasons and notify the parents and local educational 
agency of the county determination within one working day.  (Cal. Code Regs., tit. 2,  
§ 60045, subd. (a)(1).) 

Section 60045, subdivision (a)(2), now requires that if the county determines that the 
referral is incomplete, the county shall document the reasons, notify the local educational 
agency within one working day, and return the referral. 

Section 60045, subdivision (b), provides that “if a mental health assessment is determined 
to be necessary,” the community mental health service shall notify the local educational 
agency, develop a mental health assessment plan, and provide the plan and a consent 
form to the parent.”  Under prior law, counties were required to develop a mental health 
assessment plan and provide a consent form for the assessment to the parent.  (Former 
Cal. Code Regs., tit. 2, § 60040, subd. (d).)  However, the activities to notify the local 
educational agency when an assessment is determined necessary, and to provide the 
assessment plan to the parent are new activities.   

Although section 60045, subdivisions (a) and (b), includes language that implies that the 
activities are within the discretion of the county (e.g., the activity is required “if no 
mental health assessment is determined necessary”), the Commission finds that these 
activities are mandated by the state when necessary to provide the pupil with a free and 
appropriate education under federal law.  Under the rules of statutory construction, 
section 60045, subdivisions (a) and (b), must be interpreted in the context of the entire 
statutory scheme so that the statutory scheme may be harmonized and have effect.50  In 
addition, it is presumed that the administrative agency, like the Departments of Mental 
Health and Education, did not adopt a regulation that alters the terms of a legislative 
enactment.51  Federal law, through the IDEA, requires the state to identify, locate, and 
evaluate all children with disabilities, including children attending private schools, who 
are in need of special education and related services.52  The state is also required by 
federal law to conduct a full and individual initial evaluation to determine whether a child 
has a qualifying disability, and the educational needs of the child.53  In addition, 
Government Code section 7572, subdivision (a), requires that a child shall be assessed in 
all areas related to the suspected handicap by those qualified to make a determination of 
the child’s need for the service.  In cases where the pupil is suspected of needing mental 
health services, the state has delegated to the counties the activity of assessing the need 
for service.  Accordingly, the Commission finds that the section 60045, subdivisions (a) 
and (b), mandate the following new activities that constitute a new program or higher 
level of service: 

                                                 
50 Select Base Materials v. Board of Equalization (1959) 51 Cal.2d 640, 645; City of 
Merced v. State of California (1984) 153 Cal.App.3d 777, 781-782. 
51 Wallace v. State Personnel Board (1959) 168 Cal.App.2d 543, 547. 
52 20 United States Code section 1412, subdivision (a)(3). 
53 20 United States Code section 1414, subdivision (a). 
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• If the county determines that a mental health assessment is not necessary, the 
county shall document the reasons and notify the parents and local educational 
agency of the county determination within one working day.   

• If the county determines that the referral is incomplete, the county shall document 
the reasons, notify the local educational agency within one working day, and 
return the referral. 

• Notify the local educational agency when an assessment is determined necessary. 

• Provide the assessment plan to the parent. 

Furthermore, section 60045, subdivision (c), requires counties to perform a new activity 
to “report back to the referring [local educational agency] or IEP team within 30 days 
from the date of the receipt of the referral . . . if no parental consent for a mental health 
assessment has been obtained.”  The Commission finds this activity constitutes a new 
program or higher level of service. 

The Commission further finds that section 60045, subdivision (d), mandates a new 
program or higher level of service on counties by requiring counties to notify the local 
educational agency within one working day after receipt of the parent’s written consent 
for the mental health assessment to establish the date of the IEP meeting.  This activity 
was not required under prior law. 

The Commission also finds that section 60045, subdivision (f)(1), mandates a new 
program or higher level of service on counties by requiring counties to provide the parent 
with written notification that the parent may require the assessor to attend the IEP 
meeting to discuss the recommendation when the parent disagrees with the assessor’s 
mental health service recommendation.  As enacted before the test claim legislation, 
Government Code section 7572, subdivision (d)(1), requires that the parent be notified in 
writing of this parental right.  But Government Code section 7572, subdivision (d)(1), 
does not specify the agency that is required to provide the written notice.  Thus, section 
60045, subdivision (f)(1), delegates the responsibility to the county. 

Finally, section 60045, subdivision (h), mandates a new program or higher level of 
service by requiring the county of origin to prepare statutorily required IEP 
reassessments.  Pursuant to federal law, yearly reassessments are required to determine 
the needs of the pupil.54

C. Transfers and Interim Placements (Cal. Code Regs., tit. 2, § 60055) 

The Departments of Education and Mental Health adopted a new regulation in  
section 60055 to address the interim placement of a pupil receiving mental health 
services pursuant to an existing IEP following the pupil’s transfer to a new school 
district.  Section 60055 states the following: 

(a) Whenever a pupil who has been receiving mental health services, 
pursuant to an IEP, transfers into a school district from a school 
district in another county, the responsible LEA [local educational 

                                                 
54 34 Code of Federal Regulations, section 300.343. 
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agency] administrator or IEP team shall refer the pupil to the local 
community mental health service [county] to determine 
appropriate mental health services. 

(b) The local mental health director or designee shall ensure that the 
pupil is provided interim mental health services, as specified in the 
existing IEP, pursuant to Section 56325 of the Education Code, for 
a period not to exceed thirty (30) days, unless the parent agrees 
otherwise. 

(c) An IEP team, which shall include an authorized representative of 
the responsible community mental health service, shall be 
convened by the LEA to review the interim services and make a 
determination of services within thirty (30) days of the pupil’s 
transfer. 

According to the final statement of reasons, section 60055 “conforms with and 
implements Education Code section 56325 which ensures that special education pupils 
continue to receive services after they transfer into a new school district or SELPA.  This 
section is intended to address implementation problems in these situations reported by the 
field in which eligible pupils were denied services due to an inter-county transfer.”55

The Commission finds that section 60055 mandates a new program or higher level of 
service on counties, following a pupil’s transfer to a new school district, by requiring 
them to perform the following activities: 

• Provide interim mental health services, as specified in the existing IEP, for thirty 
days, unless the parent agrees otherwise. 

• Participate as a member of the IEP team of a transfer pupil to review the interim 
services and make a determination of services. 

D. Participate as a Member of the IEP Team When Residential Placement of a 
Pupil is Recommended (Gov. Code, § 7572.55; Cal. Code Regs., tit. 2,  
§ 60100) 

Under existing law, when a child is assessed as seriously emotionally disturbed and any 
member of the IEP team recommends residential placement, the IEP team shall be 
expanded to include a representative of the county.  The expanded IEP team is required to 
review the assessment and determine whether: (1) the child’s needs can reasonably be 
met through any combination of nonresidential services, preventing the need for out-of-
home care; (2) residential care is necessary for the child to benefit from educational 
services; and (3) residential services are available, which address the needs identified in 
the assessment and which will ameliorate the conditions leading to the seriously 
emotionally disturbed designation.  The expanded IEP team is also required to consider 
all possible alternatives to out-of-home placement. (Gov. Code, § 7572.5, former Cal. 
Code Regs, tit. 2, § 60100.)  Finally, the expanded IEP team is required to document the 

                                                 
55 Final Statement of Reasons, page 20. 
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pupil’s educational and mental health treatment needs that support the recommendation 
for the placement.  (Former Cal. Code Regs, tit. 2, § 60100, subd. (e).) 

These activities remain the law and counties are currently eligible for reimbursement for 
their participation on the expanded IEP team.56  However, the test claim legislation 
amended the law with respect to the activities performed by the expanded IEP team.   

In 1994, the Legislature added section 7572.55 to the Government Code (Stats. 1994,  
ch. 1128). Government Code section 7572.55, subdivision (c), requires the expanded IEP 
team, when a recommendation is made that a child be placed in an out-of-state residential 
facility, to develop a plan for using less restrictive alternatives and in-state alternatives as 
soon as they become available, unless it is in the best educational interest of the child to 
remain in the out-of-state school. 

In addition, section 60100 of the regulations, as adopted in 1998, requires the expanded 
IEP team to perform the following activities:   

• The expanded IEP team shall document the alternatives to residential placement 
that were considered and the reasons why they were rejected.  (Cal. Code Regs., 
tit. 2, § 60100, subd. (c).) 

• The expanded IEP team shall ensure that placement is in accordance with 
admission criteria of the facility.  (Cal. Code Regs., tit. 2, § 60100, subd. (j).) 

The Department of Finance contends that these activities performed by the expanded IEP 
team do not constitute a new program or higher level of service.  The Department states 
the following: 

It is our interpretation that there is no meaningful difference between the 
requirements under the prior regulations and the new regulations with 
respect to identifying, analyzing, and documenting all alternatives to 
residential placement.  The existing activities of considering “all possible 
alternatives to out-of-home placement” and documenting “the pupil’s 
educational and mental health treatment needs that support the 
recommendation for the placement” would already include the 
development of a plan for using less restrictive and in-state alternatives 
and documentation of the reasons why these alternatives were rejected.  It 
is not clear that the new requirements cited above impose a new or higher 
level of service.57

                                                 
56 For this reason, the Commission agrees with a comments filed by the Counties of Los 
Angeles and Stanislaus on the draft staff analysis that the county’s participation on the 
expanded IEP team occurs when there is a recommendation for out-of-home placement, 
regardless of whether the recommendation is for a facility in the state or a facility out of 
the state.  This test claim, however, addresses only the new activities required by the 
Government Code sections and regulations for which the Commission has jurisdiction 
(i.e., Gov. Code, § 7572.55, as added by Stats. 1994, ch. 1128, and the 1998 regulations.) 
57 Department of Finance comments to the draft staff analysis.  
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The Commission disagrees.  First, the activity required by Government Code  
section 7572.55, subdivision (c), to develop a plan for using less restrictive alternatives 
and in-state alternatives when a recommendation is made that a child be placed in an out-
of-state facility, is a new requirement.  Government Code section 7572.55 was added by 
the test claim legislation.  Under prior law, the expanded IEP team was only required to 
“consider” all possible alternatives to residential placement.  The express language of 
prior law did not require the expanded IEP team to develop a plan for using less 
restrictive alternatives specifically for out-of-state placements.  Thus, the Commission 
finds that Government Code 7572.55, subdivision (c), imposes a new program or higher 
level of service with regard to the counties’ participation on the expanded IEP team. 

The Commission further finds that the two activities mandated by section 60100 are new 
activities, not required under prior law.  Section 60100, subdivision (c), requires the 
expanded IEP team to document the alternatives to residential placement that were 
considered and the reasons why they were rejected.  Under prior law, the expanded IEP 
team was required to “consider” all possible alternatives to residential placement.  Prior 
law also required the expanded IEP team to document the pupil’s educational and mental 
health treatment needs that support the final recommendation for the placement.  But 
prior law did not require the expanded IEP team to document the alternatives to 
residential placement that were considered by the team and the reasons why the 
alternatives were rejected.  Thus, the Commission finds that section 60100,  
subdivision (c), imposes a new program or higher level of service. 

Moreover, the Commission finds that the activity required by section 60100,  
subdivision (j), imposes a new program or higher level of service by requiring, for the 
first time, that the expanded IEP team ensure that placement is in accordance with 
admission criteria of the facility. 

Finally, when the expanded IEP team determines that it is necessary to place a pupil who 
is seriously emotionally disturbed in residential care, counties are now required to ensure 
that: (1) the mental health services are specified in the IEP in accordance with federal 
law; and (2) the mental health services are provided by qualified mental health 
professionals.58  (Cal. Code Regs., tit. 2, § 60100, subd. (i).)  Counties were not required 
to perform these activities under prior law.  Therefore, the Commission finds that the 
activities required by section 60100, subdivision (i), constitute a new program or higher 
level of service. 

E. Case Management Duties for Pupils Placed in Residential Care (Cal. Code 
Regs., tit. 2, §§ 60100, 60110) 

Under existing law, Government Code section 7572.5, subdivision (c)(1), requires the 
county to act as the lead case manager if the review of the expanded IEP team calls for 
residential placement of the seriously emotionally disturbed pupil.  The statute further 
                                                 
58 Section 60020 defines “qualified mental health professional” to include the following 
licensed practitioners of the healing arts: a psychiatrist; psychologist; clinical social 
worker; marriage, family and child counselor; registered nurse, mental health 
rehabilitation specialist, and others who have been waivered under Welfare and 
Institutions Code section 5751.2. 
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requires that “the mental health department shall retain financial responsibility for 
provision of case management services.”  Former section 60110, subdivision (a), required 
the following case management duties: 

• Convene parents and representatives of public and private agencies in 
accordance with section 60100, subdivision (f), in order to identify the 
appropriate residential facility. 

• Complete the local mental health program payment authorization in order to 
initiate out of home care payments. 

• Coordinate the completion of the necessary County Welfare Department, local 
mental health program, and responsible local education agency financial 
paperwork or contracts. 

• Develop the plan for and assist the family and pupil in the pupil’s social and 
emotional transition from home to the residential facility and the subsequent 
return to the home. 

• Facilitate the enrollment of the pupil in the residential facility. 

• Conduct quarterly face-to-face contacts with the pupil at the residential 
facility to monitor the level of care and supervision and the implementation of 
the treatment services and the IEP. 

• Notify the parent or legal guardian and the local education agency 
administrator or designee when there is a discrepancy in the level of care, 
supervision, provision of treatment services, and the requirements of the IEP. 

• Coordinate the six-month expanded IEP team meeting with the local 
education agency administrator or designee. 

Sections 60100 and 60110 of the regulations, as adopted in 1998, require county case 
managers to perform the following new activities not required under prior law: 

• Coordinate the residential placement plan of a pupil with a disability who is 
seriously emotionally disturbed as soon as possible after the decision has been 
made to place the pupil in residential placement.  The residential placement plan 
shall include provisions, as determined in the pupil’s IEP, for the care, 
supervision, mental health treatment, psychotropic medication monitoring, if 
required, and education of the pupil.  (Cal. Code Regs., tit, 2, § 60110, subd, 
(b)(1).)59 

• When the IEP team determines that it is necessary to place a pupil with a 
disability who is seriously emotionally disturbed in a community treatment 
facility, the lead case manager shall ensure that placement is in accordance with 

                                                 
59 Although the regulation requires the county case manager to plan for the educational 
needs of a pupil placed in a residential facility, the local educational agency is ultimately 
responsible for “providing or arranging for the special education and non-mental health 
related services needed by the pupil.  (Cal. Code Regs., tit. 2, § 60110, subd. (b)(2); Final 
Statement of Reasons, p. 24.) 
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admission, continuing stay, and discharge criteria of the community treatment 
facility.  (Cal. Code Regs., tit. 2, § 60110, subd. (b)(3).)60 

• Identify, in consultation with the IEP team’s administrative designee, a mutually 
satisfactory placement that is acceptable to the parent and addresses the pupil’s 
educational and mental health needs in a manner that is cost-effective for both 
public agencies, subject to the requirements of state and federal special 
education law, including the requirement that the placement be appropriate and 
in the least restrictive environment.  (Cal. Code Regs, tit. 2, §§ 60100, subd. (e), 
60110, subd. (c)(2).)  Under prior law, the expanded IEP team identified the 
placement.  (Former Cal. Code Regs., tit. 2, § 60100, subd. (f).) 

• Document the determination that no nearby placement alternative that is able to 
implement the IEP can be identified and seek an appropriate placement that is as 
close to the parents’ home as possible.  (Cal. Code Regs., tit. 2, § 60100,  
subd. (f).) 

• Notify the local educational agency that the placement has been arranged and 
coordinate the transportation of the pupil to the facility if needed.  (Cal. Code 
Regs, tit. 2, § 60110, subd. (c)(7).) 

• Facilitate placement authorization from the county’s interagency placement 
committee pursuant to Welfare and Institutions Code section 4094.5,  
subdivision (e)(1), by presenting the case of a pupil with a disability who is 
seriously emotionally disturbed prior to placement in a community treatment 
facility.  (Cal. Code Regs, tit. 2, § 60110, subd. (c)(11).)61 

The Commission finds that the new activities bulleted above constitute a new program or 
higher level of service.   

In addition, the language for some of the case management activities required under 
existing law was amended by section 60110 of the test claim legislation.  Thus, the issue 
is whether the amended language mandates an increase in the level of service provided by 
the county case manager.   

For example, existing law required counties to “conven[e] parents and representatives of 
public and private agencies in accordance with subsection (f) of Section 60100 in order to 
identify the appropriate residential placement.”  (Former Cal. Code Regs., tit. 2, § 60110, 

                                                 
60 A “community treatment facility” is defined in section 60025 of the regulations to 
mean “any residential facility that provides mental health treatment services to children in 
a group setting which has the capacity to provide secure confinement.  The facility’s 
program components shall be subject to program standards developed and enforced by 
the State Department of Mental Health pursuant to Section 4094 of the Welfare and 
Institutions Code.” 
61 Welfare and Institutions Code section 4094.5, subdivision (e)(1), states in relevant part 
that “[t]he child shall, prior to admission, have been determined to be in need of the level 
of care provided by a community treatment facility, by a county interagency placement 
committee …” 
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subd. (c)(1).)  Section 60110, subdivision (c)(1), as replaced by the test claim legislation, 
amended the regulation, in relevant part, by requiring the county case manager to include 
“educational staff” in the meeting.  The Commission finds that the requirement to include 
“educational staff” in the meeting does not increase the level of service required by 
county case managers.  The old regulation required county case managers to convene the 
meeting with “representatives of public agencies.”  For purposes of this program, 
“representatives of public agencies” includes educational staff.62  Thus, section 60110, 
subdivision (c)(1), does not impose a new program or higher level of service.   

Furthermore, former section 60110, subdivision (c)(8), required case managers to 
conduct quarterly face-to-face contacts with the pupil at the residential facility to monitor 
the level of care and supervision and the implementation of the treatment services as 
required by the IEP.  That requirement remains the law.  However, section 60110, 
subdivision (c)(8), as replaced by the test claim legislation, requires the case manager to 
also evaluate “the continuing stay criteria” of a pupil placed in a community treatment 
facility on a quarterly basis:   

In addition, for children placed in a community treatment facility, an 
evaluation shall be made within every 90 days of the residential 
placement of the pupil to determine if the pupil meets the continuing stay 
criteria as defined in Welfare and Institutions Code section 4094 and 
implementing mental health regulations. 

Pursuant to Department of Mental Health regulations, the continuing stay criteria require 
the case manager and the community treatment facility psychiatrist to evaluate and 
document the continued placement of the pupil in the community treatment facility.63  

                                                 
62 See section 60000 of the regulations, which provides that “this chapter applies to the 
State Departments of Mental Health, Social Services, and their designated local agencies, 
and the California Department of Education, school districts, county offices, and special 
education local plan areas.” 
63 California Code of Regulations, title 9, section 1924, defines the “continuing stay 
criteria” for this program as follows: 

(b) Individuals who are special education pupils identified in paragraph 
(4) of subdivision (c) of Section 56026 of the Education Code and who 
are placed in a CTF [community treatment facility] prior to age eighteen 
(18) pursuant to Chapter 26.5 of the Government Code may continue to 
receive services through age 21 provided the following conditions are 
met: 

(1) They continue to satisfy the requirements of subsection (a) 
[documentation by the CTF psychiatrist and the case manager 
supporting the continued placement of the pupil in the community 
treatment facility]; 

(2) They have not graduated from high school; 

(3) They sign a consent for treatment and a release of information for 
CTF staff to communicate with education and county mental health 
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The Commission finds that the evaluation every 90 days of the continuing stay criteria of 
a pupil placed in a community treatment facility, as required by section 60110,  
subdivision (c)(8), constitutes a new program or higher level of service. 

Finally, under prior law, the expanded IEP team was required to review the case 
progress, the continuing need for out-of-home placement, the extent of compliance with 
the IEP, and progress toward alleviating the need for out-of-home care “at least every six 
months.”  (Gov. Code, § 7572.5, subd. (c)(2).)  In addition, former section 60110, 
subdivision (c)(10), required case managers to “coordinate the six-month expanded IEP 
team meeting with the local educational agency administrator or designee.”   

Section 60110, subdivision (c)(10), as adopted by the test claim legislation in 1998, 
replaced the requirement imposed on the case manager to “coordinate” the expanded  
six-month IEP team meeting, with the requirement to “schedule and attend” the six-
month expanded IEP team meeting.  Section 60110, subdivision (c)(10), states the 
following:  

Schedule and attend the next expanded IEP team meeting with the 
expanded IEP team’s administrative designee within six months of the 
residential placement of a pupil with a disability who is seriously 
emotionally disturbed and every six months thereafter as the pupil 
remains in residential placement. 

The Commission finds that section 60110, subdivision (c)(10), increases the level of 
service required of counties.  Under the prior requirement, case managers were required 
to coordinate the expanded IEP team meeting every six months.  Case managers are now 
required to schedule the meeting. The activities of “coordinating” and “scheduling” are 
different.  To “coordinate” means to “to place in the same order, class, or rank; to 
harmonize in a common effort; to work together harmoniously.”  To “schedule” means 
“to plan or appoint for a certain date or time.” 64  In addition, although a representative 
from the county is a member of the IEP team, there was no requirement that the case 
manager, who may be a different person than the IEP team member, attend the IEP team 
meeting.65  Therefore, the Commission finds that section 60110, subdivision (c)(10), of 
the regulations constitutes a new program or higher level of service for the activity of 
scheduling and attending the six-month expanded IEP team meetings. 

 

 

                                                                                                                                                 
professionals after staff have informed them of their rights as an 
adult; 

(4) A CTF obtains an exception from the California Department of Social 
Services to allow for the continued treatment of the young adult in a 
CTF… . 

64 Webster’s II New College Dictionary (1999) pages 248, 987. 
65 Existing law authorizes the county to delegate the case management responsibilities to 
the county welfare department.  (Gov. Code, § 7572.5, subd. (c)(1).)  
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F. Authorize Payments to Out-Of-Home Residential Care Providers (Cal. Code 
Regs., tit. 2, § 60200, subd. (e)) 

Pursuant to existing law, counties are financially responsible for 60 percent of the total 
residential and non-educational costs of a seriously emotionally disturbed pupil placed in 
an out-of-home residential facility.  The residential and non-educational costs include the 
costs for food, clothing, shelter, daily supervision, a child’s personal incidentals, liability 
insurance with respect to a child, and reasonable travel to the child’s home for visitation.  
(Gov. Code, § 7581, former Cal. Code Regs., tit. 2, § 60200, subd. (e), Welf. & Inst. 
Code, § 15200, subd. (c)(1).)  The counties’ financial responsibility for the residential 
and non-educational costs of pupils placed out of the home remain the law today. 

In addition, former section 60200 of the regulations required the county welfare 
department to issue the payments to providers of out-of-home facilities in accordance 
with Welfare and Institutions Code section 18351, upon receipt of authorization 
documents from the State Department of Mental Health or a designated county mental 
health agency.  The authorization documents are required to include information 
sufficient to demonstrate that the child meets all eligibility criteria established in the 
regulations for this program.  (Welf. & Inst. Code, § 18351.) 

The county welfare department is still required to issue payments to the residential 
facilities under section 60200, subdivision (e), of the regulations, as replaced in 1998.  
However, the regulation now requires the county community mental health service to 
authorize the payment to the residential facility before the county welfare agency can 
issue the payment.  Subdivision (e) states, “[t]he community mental health service shall 
be responsible for authorizing payment to the facilities listed in Section 60025 based 
upon rates established by the Department of Social Services in accordance with  
Sections 18350 through 18356 of the Welfare and Institutions Code.” 

The Department of Finance contends that “[a]ccording to the Department of Social 
Services, there is no meaningful difference between the requirements under the prior 
regulations and the new regulations with respect to authorizing payments to the out-of-
home residential facilities.”  The Department further states that “the child’s mental health 
caseworker is already required to participate in the development of the IEP, and this IEP 
could constitute the authorizing paperwork that is presented to the county child welfare 
department to initiate payment for residential treatment.”  Thus, the Department argues 
that “[i]t is not clear that the new requirement . . . would impose a new or higher level of 
service.”66

The Commission disagrees with the Department’s interpretation of section 60200 of the 
regulations.  The same rules of construction applicable to statutes govern the 
interpretation of administrative regulations.  Thus, the Commission, like a court, should 
attempt to ascertain the intent of the regulating agency.67

                                                 
66 Department of Finance comments to the draft staff analysis.   
67 Goleta Valley Community Hospital v. Department of Health Services (1984) 149 
Cal.App.3d 1124, 1129. 
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As indicated above, prior law specified that either the Department of Mental Health or a 
designated county mental health agency provided the authorization documents before 
payment to the residential facility could be issued.  According to the final statement of 
reasons prepared by the Departments of Mental Health and Education for the 1998 
regulations, section 60200, subdivision (e), now assigns the responsibility of authorizing 
payments to the residential facilities solely to the county community mental health 
service.  The final statement of reasons also states that it is the responsibility of the 
county to determine that the residential placement meets all of the criteria established in 
Welfare and Institutions Code sections 18350 through 18356.  The final statement of 
reasons for this regulation expressly provides the following:   

Subsection (e) assigns the responsibility for authorizing payment for 
board and care to the community mental health service.  It is the 
responsibility of the community mental health service to determine that 
the residential placement meets all of the criteria established in Sections 
18350 through 18356 of the Welfare and Institutions Code.  These 
sections of code also refer to Section 11460 of the Welfare and 
Institutions Code which state that rates will be established by CDSS, and 
outline certain requirements in order for facilities to be eligible for 
payment.”68

Thus, compliance with section 60200, subdivision (e), of the regulations requires the 
counties to determine that the residential placement meets all of the criteria established in 
the Welfare and Institutions Code before authorizing payment.  The final statement of 
reasons suggests that the requirement to authorize payment to residential facilities may 
not be satisfied by simply providing the IEP to the county welfare department. 

The Department of Social Services has not provided the Commission with any comments 
on this test claim.  In addition, the argument asserted by the Department of Finance is not 
supported with documentary evidence or declarations signed under the penalty of perjury, 
as required by the Commission’s regulations.  (Cal. Code Regs., tit. 2, § 1183.02,  
subd. (c).) 

Accordingly, the Commission finds that authorizing payments to the residential facilities 
in accordance with section 60200, subdivision (e), constitutes a new program or higher 
level of service. 

G. Provide Psychotherapy or Other Mental Health Treatment Services (Cal. 
Code Regs, tit. 2, §§ 60020, subd. (i), 60050, subd. (b), 60200, subd. (c)) 

Pursuant to existing law, counties are required to provide psychotherapy or other mental 
health treatment services to a pupil, either directly or by contract, when required by the 
pupil’s IEP.  (Gov. Code, § 7576; former Cal. Code Regs., tit. 2, § 60200, subd. (b).)  
Under the former regulations, “psychotherapy and other mental health services” were 
defined to include the day services and outpatient services identified in sections 542 and 
543 of the Department of Mental Health regulations.  (Former Cal. Code Regs., tit. 2,  
§ 60020, subd. (a).)   

                                                 
68 Final Statement of Reasons, page 26. 
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The regulations adopted by the Departments of Education and Mental Health in 1998 
modified these activities.  For example, section 60200, subdivision (c)(1), adds new 
requirements when a pupil receives mental health services in a host county.  Under such 
circumstances, the county of origin (the county where the parent resides, the pupil 
receives adoption assistance, or where the pupil is a ward of the court, for example) is 
financially responsible for the mental health services, even though the services are 
provided in a host county.  (Cal. Code Regs., tit. 2, § 60200, subd. (c).)  Section 60200, 
subdivision (c)(1), states the following: 

The host county shall be responsible for making its provider network available 
and shall provide the county of origin a list of appropriate providers used by the 
host county’s managed care plan who are currently available to take new 
referrals.  Counties of origin shall negotiate with host counties to obtain access to 
limited resources, such as intensive day treatment and day rehabilitation. 

Thus, the Commission finds that section 60200, subdivision (c)(1), of the regulations 
mandates a new program or higher level of service for the following new activities: 

• The host county shall make its provider network available and provide the county 
of origin a list of appropriate providers used by the host county’s managed care 
plan who are currently available to take new referrals. 

• The county of origin shall negotiate with the host county to obtain access to 
limited resources, such as intensive day treatment and day rehabilitation. 

In addition, section 60020, subdivision (i), changed the definition of mental health 
services.  As indicated above, the former regulations defined “psychotherapy and other 
mental health services” to include the day services and outpatient services identified in 
sections 542 and 543 of the Department of Mental Health regulations.  (Former Cal. 
Code Regs., tit. 2, § 60020, subd. (a).)  Under the prior regulations, these services 
included the following: day care intensive services, day care habilitative (counseling and 
rehabilitative) services, vocational services, socialization services, collateral services, 
assessment, individual therapy, group therapy, medication (including the prescribing, 
administration, or dispensing of medications, and the evaluation of side effects and 
results of the medication), and crisis intervention. 

Section 60020, subdivision (i), of the regulations, now defines “mental health services” 
as follows: 

“Mental health services” means mental health assessment and the 
following services when delineated on an IEP in accordance with  
Section 7572(d) of the Government Code: psychotherapy as defined in 
Section 2903 of the Business and Professions Code provided to the pupil 
individually or in a group, collateral services, medication monitoring, 
intensive day treatment, day rehabilitation, and case management.  These 
services shall be provided directly or by contract at the discretion of the 
community mental health service of the county of origin. 
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Section 60020 of the test claim regulations continues to include mental health 
assessments, collateral services, intensive day treatment, and day rehabilitation within the 
definition of “mental health services.”  These services are not new.69   

However, the activities of crisis intervention, vocational services, and socialization 
services were deleted by the test claim regulations.  The final statement of reasons, in 
responding to a comment that these activities remain in the definition of “mental health 
services,” states the following: 

The provision of vocational services is assigned to the State Department 
of Rehabilitation by Government Code section 7577. 

Crisis service provision is delegated to be “from other public programs or 
private providers, as appropriate” by these proposed regulations in 
Section 60040(e) because crisis services are a medical as opposed to 
educational service.  They are, therefore, excluded under both the Tatro 
and Clovis decisions.  These precedents apply because “medical” 
specialists must deliver the services.  A mental health crisis team involves 
specialized professionals.  Because of the cost of these professional 
services, providing these services would be a financial burden that neither 
the schools nor the local mental health services are intended to address in 
this program. 

The hospital costs of crisis service provision are explicitly excluded from 
this program in the Clovis decision for the same reasons. 

Additionally, the IEP process is one that responds slowly due to the 
problems inherent in convening the team.  It is, therefore, a poor avenue 
for the provision of crisis services.  While the need for crisis services can 
be a predictable requirement over time, the particular medical 
requirements of the service are better delivered through the usual local 
mechanisms established specifically for this purpose.70

Thus, counties are not eligible for reimbursement for providing crisis intervention, 
vocational services, and socialization services since these activities were repealed as of 
July 1, 1998.  

                                                 
69 The County of Los Angeles, in comments to the draft staff analysis, argues that all 
activities specified in section 60020, subdivision (i), should be reimbursable under this 
test claim.  The County of Stanislaus filed similar comments.  As indicated in the 
analysis, however, the activities of mental health assessments, collateral services, 
intensive day treatment, and case management, are not new activities.  Counties were 
required to perform these activities under the prior regulations.  (Former Cal. Code Regs., 
tit. 2, § 60020, subd. (a).)  Reimbursement for the activities of mental health assessments, 
collateral services, intensive day treatment, and case management, are addressed in the 
reconsideration of the original Handicapped and Disabled Students program  
(04-RL-4282-10).   
70 Final Statement of Reasons, pages 55-56. 

 36638



Nevertheless, section 60020 of the regulations increases the level of service of counties 
providing mental health services by including case management services and 
“psychotherapy” within the meaning of “mental health services.”  The regulation defines 
psychotherapy to include both individual and group therapy, based on the definition in 
Business and Professions Code section 2903.  Business and Professions Code 
section 2903 states in relevant part the following:  

No person may engage in the practice of psychology, or represent himself 
or herself to be a psychologist, without a license granted under this chapter, 
except as otherwise provided in this chapter. The practice of psychology is 
defined as rendering or offering to render for a fee to individuals, groups, 
organizations or the public any psychological service involving the 
application of psychological principles, methods, and procedures of 
understanding, predicting, and influencing behavior, such as the principles 
pertaining to learning, perception, motivation, emotions, and interpersonal 
relationships; and the methods and procedures of interviewing, counseling, 
psychotherapy, behavior modification, and hypnosis; and of constructing, 
administering, and interpreting tests of mental abilities, aptitudes, interests, 
attitudes, personality characteristics, emotions, and motivations.

The application of these principles and methods includes, but is not 
restricted to: diagnosis, prevention, treatment, and amelioration of 
psychological problems and emotional and mental disorders of individuals 
and groups.

Psychotherapy within the meaning of this chapter means the use of 
psychological methods in a professional relationship to assist a person or 
persons to acquire greater human effectiveness or to modify feelings, 
conditions, attitudes and behavior which are emotionally, intellectually, or 
socially ineffectual or maladjustive.

The Commission finds that providing the services of case management and 
psychotherapy, as defined in Business and Professions Code section 2903, to a pupil 
when required by the pupil’s IEP constitutes a new program or higher level of service. 

Furthermore, under prior law, mental health services included prescribing, administering, 
and dispensing medications, and evaluating the side effects and results of the medication.  
Section 60020, subdivision (i), now includes “medication monitoring” within the 
provision of mental health services.  “Medication monitoring” is defined in  
section 60020, subdivision (f), as follows: 

“Medication monitoring” includes all medication support services with 
the exception of the medications or biologicals themselves and laboratory 
work.  Medication support services include prescribing, administering, 
and monitoring of psychiatric medications or biologicals as necessary to 
alleviate the symptoms of mental illness.   

The Department of Finance argues that “medication monitoring” does not increase the 
level of service provided by counties.  The Department states the following: 
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It is our interpretation that there is no meaningful difference between the 
medication requirements under the prior regulations and the new 
regulations of the test claim.  The existing activities of “dispensing of 
medications, and the evaluation of side effects and results of medication” 
are in fact activities of medication monitoring and seem representative of 
all aspects of medication monitoring.  To the extent that counties are 
already required to evaluate the “side effects and results of medication,” it 
is not clear that the new requirement of “medication monitoring” imposes 
a new or higher level of service.71   

The Commission disagrees with the Department’s interpretation of section 60020, 
subdivisions (i) and (f), of the regulations, and finds that “medication monitoring” as 
defined in the regulation increases the level of service required of counties.   

The same rules of construction applicable to statutes govern the interpretation of 
administrative regulations.72  Under the rules of statutory construction, it is presumed 
that the Legislature or the administrative agency intends to change the meaning of a law 
or regulation when it materially alters the language used.73  The courts will not infer that 
the intent was only to clarify the law when a statute or regulation is amended unless the 
nature of the amendment clearly demonstrates the case.74

In the present case, the test claim regulations, as replaced in 1998, materially altered the 
language regarding the provision of medication.  The activity of “dispensing” 
medications was deleted from the definition of mental health services.  In addition, the 
test claim regulations deleted the phrase “evaluating the side effects and results of the 
medication,” and replaced the phrase with “monitoring of psychiatric medications or 
biologicals as necessary to alleviate the symptoms of mental illness.”  The definitions of 
“evaluating” and “monitoring” are different.  To “evaluate” means to “to examine 
carefully; appraise.”75  To “monitor” means to “to keep watch over; supervise.”76  The 
definition of “monitor” and the regulatory language to monitor the “psychiatric 
medications or biologicals as necessary to alleviate the symptoms of mental illness” 
indicate that the activity of “monitoring” is an ongoing activity necessary to ensure that 
the pupil receives a free and appropriate education under federal law.  This interpretation 
is supported by the final statement of reasons for the adoption of the language in  
section 60020, subdivision (f), which state that the regulation was intended to make it 

                                                 
71 Department of Finance comments to draft staff analysis.   
72 Goleta Valley Community Hospital v. Department of Health Services (1984) 149 
Cal.App.3d 1124, 1129. 
73 Garrett v. Young (2003) 109 Cal.App.4th 1393, 1404-1405. 
74 Medina v. Board of Retirement, Los Angeles County Employees Retirement Assn. 
(2003) 112 Cal.App.4th 864, 869-870. 
75 Webster’s II New College Dictionary (1999) page 388. 
76 Id. at page 708. 
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clear that “medication monitoring” is an educational service that is provided pursuant to 
an IEP, rather than a medical service that is not allowable under the program.77

Neither the Department of Mental Health nor the Department of Education, agencies that 
adopted the regulations, filed substantive comments on this test claim.  Thus, there is no 
evidence in the record to contradict the finding, based on the rules of statutory 
construction, that “medication monitoring” increases the level of service on counties. 

Therefore, the Commission finds that the activity of “medication monitoring,” as defined 
in section 60020, subdivisions (f) and (i), constitutes a new program or higher level of 
service. 

Finally, section 60050 was added by the test claim legislation to address the completion 
or termination of IEP health services.  In relevant part, section 60050, subdivision (b), 
states the following: 

When completion or termination of IEP specified health services is 
mutually agreed upon by the parent and the community mental health 
service, or when the pupil is no longer participating in treatment, the 
community mental health service shall notify the parent and the LEA 
which shall schedule an IEP meeting to discuss and document this 
proposed change it if is acceptable to the IEP team. 

The Commission finds that section 60050, subdivision (b), mandates a new program or 
higher level of service by requiring counties to notify the parent and the local educational 
agency when the parent and the county mutually agree upon the completion or 
termination of the service, or when the pupil is no longer participating in treatment. 

H. Participation in Due Process Hearings (Cal. Code Regs., tit. 2, § 60550) 
The County of Los Angeles argues that a county’s participation in a due process hearing, 
which resolves disputes between a parent and a public agency regarding special 
education and related services, is reimbursable.  The County further argues that 
reimbursement should cover the costs for “participation in mediation conferences, travel 
costs associated with dispute resolution, preparation of witnesses and documentary 
evidence, as well as participation in administrative hearings …”78  The Commission 
disagrees. 

Under existing law, due process procedures are in place to resolve disputes between a 
parent and a public agency regarding the special education and related services, including 
mental health services provided to a pupil by a county under the Handicapped and 
Disabled Students program.  Government Code section 7586, as originally enacted  
in 1984, requires all state departments and their designated local agencies, including 
counties, to be governed by the procedural due process protections required by federal 
law.  Government Code section 7586, subdivision (a), states the following: 

All state departments, and their designated local agencies, shall be 
governed by the procedural safeguards required in Section 1415 of  

                                                 
77 Final Statement of Reasons, page 7. 
78 County of Los Angeles’ comments to the draft staff analysis.   
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Title 20 of the United States Code.  A due process hearing arising over a 
related service or designated instruction and service shall be filed with the 
Superintendent of Public Instruction.  Resolution of all issues shall be 
through the due process hearing process established in Chapter 5 
(commencing with Section 56500) of Part 30 of Division 4 of the 
Education Code.  The decision issued in the due process hearing shall be 
binding on the department having responsibility for the services in issue 
as prescribed by this chapter. 

Pursuant to the former regulations, counties were required to participate in the due 
process hearings relating to issues involving mental health assessments or services and 
were required to prepare documentation and provide testimony supporting the county’s 
position.  (Former Cal. Code Regs., tit. 2, § 60550.)  Counties are currently eligible for 
reimbursement for their participation in the due process hearings. 

The test claim legislation, section 60550 of the regulations, as enacted in 1998, does not 
increase the level of service provided by counties with respect to the due process 
hearings.  Counties are still subject to the due process hearing procedures as they were 
under prior law, and are still required to prepare documentation and provide testimony to 
support its position.  According to the final statement of reasons, the amendments in the 
regulation, with respect to the county, simply reflect the deletion of the Office of 
Administrative Hearings from the hearing process.   

Therefore, the Commission finds that section 60550 does not mandate that counties 
perform new activities or increase their level of service.  Therefore, section 60550 of the 
regulations does not impose a new program or higher level of service on counties. 

I. Compliance Complaints (Cal. Code Regs., tit. 2, § 60560) 
The County of Stanislaus requests reimbursement for defending against an allegation that 
the county has not complied with the regulations for this program, in accordance with 
section 60560 of the regulations.  Section 60560 states that “[a]llegations of failure by an 
LEA, Community Mental Health Services or CCS to comply with these regulations, shall 
be resolved pursuant to [sections 4600 et seq. of the Department of Education 
regulations].” 

The Commission finds that the compliance complaint procedure established by  
section 60560 does not constitute a new program or higher level of service.  The 
compliance complaint procedures, as they relate to the counties’ participation in the 
Handicapped and Disabled Students program, have been in the law since 1991.  Section 
4650 of the Department of Education regulations (the regulation cited as the authority for 
section 60560 of the joint regulations in this case) addresses compliance complaints and 
was adopted in 1991.79  Section 4650, subdivision (a)(viii), states in relevant part the 
following: 

For complaints relating to special education the following shall also be 
conditions for direct state intervention: 

                                                 
79 California Code of Regulations, title 5, section 4650. 
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(A) The complainant alleges that a public agency, other than a local 
educational agency, as specified in Government Code section 7570  
et seq., fails or refuses to comply with an applicable law or regulation 
relating to the provision of free appropriate public education to 
handicapped individuals … 

Therefore, the Commission finds that section 60560 does not constitute a new program or 
higher level of service. 

J. Interagency Dispute Resolution (Cal. Code Regs., tit. 2, §§ 60600, 60610) 
The County of Stanislaus requests reimbursement for the counties’ participation in 
interagency dispute resolution procedures, in accordance with sections 60600 and 60610 
of the regulations.  These regulations implement Government Code section 7585, which 
was enacted in 1984.  Government Code section 7585 provides that whenever any 
department or local agency designated by that department fails to provide a related 
service specified in a pupil’s IEP, the parent, adult pupil, or any local educational agency 
shall submit a written notification of the failure to provide the service to the 
Superintendent of Public Instruction or the Secretary of Health and Welfare.  The 
superintendent and the secretary, or their designees, shall meet to resolve the issue within 
15 days.  If the issue cannot be resolved, the matter is referred to the Office of 
Administrative Hearings, whose decision is binding on the parties.  Under prior 
regulations (former section 60610), once the dispute resolution procedures have been 
completed, the agency determined responsible for the service shall pay for, or provide the 
service, and shall reimburse the other agency that provided the service, if applicable. 

Sections 60600 and 60610, as adopted in 1998, do not change the prior dispute resolution 
procedures.  The level of participation by the county under the interagency dispute 
resolution procedures remains the same. 

Therefore, the Commission finds that sections 60600 and 60610 of the regulations do not 
mandate a new program or higher level of service on counties. 

Issue 4: Do the test claim statutes and regulations impose costs mandated by the 
state within the meaning of article XIII B, section 6 and Government Code 
section 17514? 

As indicated above, the Commission finds that the following activities mandate a new 
program or higher level of service on counties: 

1. Interagency Agreements (Cal. Code Regs., tit. 2, § 60030) 

• The one-time activity of revising the interagency agreement with each local 
educational agency to include the following eight procedures: 

o Resolving interagency disputes at the local level, including procedures for 
the continued provision of appropriate services during the resolution of 
any interagency dispute, pursuant to Government Code section 7575, 
subdivision (f).  For purposes of this subdivision only, the term 
“appropriate” means any service identified in the pupil’s IEP, or any 
service the pupil actually was receiving at the time of the interagency 
dispute.  (Cal. Code Regs, tit. 2, § 60030, subd. (c)(2).) 
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o A host county to notify the community mental health service of the county 
of origin within two (2) working days when a pupil with a disability is 
placed within the host county by courts, regional centers or other agencies 
for other than educational reasons.  (Cal. Code Regs, tit. 2, § 60030,  
subd. (c)(4).) 

o Development of a mental health assessment plan and its implementation.  
(Cal. Code Regs., tit. 2, § 60030, subd. (c)(5).) 

o At least ten (10) working days prior notice to the community mental health 
service of all IEP team meetings, including annual IEP reviews, when the 
participation of its staff is required.  (Cal. Code Regs., tit. 2, § 60030,  
subd. (c)(7).) 

o The provision of mental health services as soon as possible following the 
development of the IEP pursuant to section 300.342 of Title 34 of the 
Code of Federal Regulations.  (Cal. Code Regs., tit. 2, § 60030,  
subd. (c)(9).) 

o The provision of a system for monitoring contracts with nonpublic, 
nonsectarian schools to ensure that services on the IEP are provided.   
(Cal. Code Regs., tit. 2, § 60030, subd. (c)(14).) 

o The development of a resource list composed of qualified mental health 
professionals who conduct mental health assessments and provide mental 
health services.  The community mental health service shall provide the 
LEA with a copy of this list and monitor these contracts to assure that 
services as specified on the IEP are provided.  (Cal. Code Regs., tit. 2,  
§ 60030, subd. (c)(15).) 

o Mutual staff development for education and mental health staff pursuant to 
Government Code section 7586.6, subdivision (a).  (Cal. Code Regs.,  
tit. 2, § 60030, subd. (c)(17).) 

2. Referral and Mental Health Assessments (Gov. Code, § 7576; Cal. Code Regs., 
tit. 2, §§ 60040, 60045) 

• Work collaboratively with the local educational agency to ensure that 
assessments performed prior to referral are as useful as possible to the 
community mental health service in determining the need for mental health 
services and the level of services needed.  (Gov. Code, § 7576, subd. (b)(1).) 

• A county that receives a referral for a pupil with a different county of origin 
shall forward the referral within one working day to the county of origin.  
(Gov. Code, § 7576, subd. (g); Cal. Code Regs., tit. 2, § 60040, subd. (g).) 

• If the county determines that a mental health assessment is not necessary, the 
county shall document the reasons and notify the parents and the local 
educational agency of the county determination within one day.  (Cal Code 
Regs., tit. 2, § 60045, subd. (a)(1).) 
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• If the county determines that the referral is incomplete, the county shall 
document the reasons, notify the local educational agency within one working 
day, and return the referral.  (Cal. Code Regs., tit. 2, § 60045, subd. (a)(2).) 

• Notify the local educational agency when an assessment is determined 
necessary.  (Cal. Code Regs., tit. 2, § 60045, subd. (b).) 

• Provide the assessment plan to the parent.  (Cal. Code Regs., tit. 2, § 60045,  
subd. (b).) 

• Report back to the referring local educational agency or IEP team within 30 
days from the date of the receipt of the referral if no parental consent for a 
mental health assessment has been obtained.  (Cal. Code Regs., tit. 2, § 60045, 
subd. (c).) 

• Notify the local educational agency within one working day after receipt of 
the parent’s written consent for the mental health assessment to establish the 
date of the IEP meeting.  (Cal. Code Regs., tit. 2, § 60045, subd. (d).) 

• Provide the parent with written notification that the parent may require the 
assessor to attend the IEP meeting to discuss the recommendation when the 
parent disagrees with the assessor’s mental health service recommendation.  
(Cal. Code Regs., tit. 2, § 60045, subd. (f).) 

• The county of origin shall prepare yearly IEP reassessments to determine the 
needs of a pupil.  (Cal. Code Regs., tit. 2, § 60045, subd. (h).) 

3. Transfers and Interim Placements (Cal. Code Regs., tit. 2, § 60055) 

• Following a pupil’s transfer to a new school district, the county shall provide 
interim mental health services, as specified in the existing IEP, for thirty days, 
unless the parent agrees otherwise. 

• Participate as a member of the IEP team of a transfer pupil to review the 
interim services and make a determination of services. 

4. Participate as a Member of the Expanded IEP Team When Residential Placement 
of a Pupil is Recommended (Gov. Code, § 7572.55; Cal Code Regs., tit. 2,  
§ 60100) 

• When a recommendation is made that a child be placed in an out-of-state 
residential facility, the expanded IEP team, with the county as a participant, 
shall develop a plan for using less restrictive alternatives and in-state 
alternatives as soon as they become available, unless it is in the best 
educational interest of the child to remain in the out-of-state school.   
(Gov. Code, § 7572.55, subd. (c).) 

• The expanded IEP team, with the county as a participant, shall document the 
alternatives to residential placement that were considered and the reasons why 
they were rejected.  (Cal. Code Regs., tit. 2, § 60100, subd. (c).) 
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• The expanded IEP team, with the county as a participant, shall ensure that 
placement is in accordance with the admission criteria of the facility.   
(Cal. Code Regs., tit. 2, § 60100, subd. (j).) 

• When the expanded IEP team determines that it is necessary to place a pupil 
who is seriously emotionally disturbed in residential care, counties shall 
ensure that: (1) the mental health services are specified in the IEP in 
accordance with federal law, and (2) the mental health services are provided 
by qualified mental health professionals. (Cal. Code Regs., tit. 2, § 60100, 
subd. (i).) 

5. Case Management Duties for Pupils Placed in Residential Care (Cal. Code Regs., 
tit. 2, §§ 60100, 60110) 

• Coordinate the residential placement plan of a pupil with a disability who is 
seriously emotionally disturbed as soon as possible after the decision has been 
made to place the pupil in residential placement.  The residential placement 
plan shall include provisions, as determined in the pupil’s IEP, for the care, 
supervision, mental health treatment, psychotropic medication monitoring, if 
required, and education of the pupil.  (Cal. Code Regs., tit, 2, § 60110,  
subd, (b)(1).) 

• When the IEP team determines that it is necessary to place a pupil with a 
disability who is seriously emotionally disturbed in a community treatment 
facility, the lead case manager shall ensure that placement is in accordance 
with admission, continuing stay, and discharge criteria of the community 
treatment facility.  (Cal. Code Regs., tit. 2, § 60110, subd. (b)(3).) 

• Identify, in consultation with the IEP team’s administrative designee, a 
mutually satisfactory placement that is acceptable to the parent and addresses 
the pupil’s educational and mental health needs in a manner that is cost-
effective for both public agencies, subject to the requirements of state and 
federal special education law, including the requirement that the placement be 
appropriate and in the least restrictive environment.  (Cal. Code Regs, tit. 2, 
§§ 60100, subd. (e), 60110, subd. (c)(2).) 

• Document the determination that no nearby placement alternative that is able 
to implement the IEP can be identified and seek an appropriate placement that 
is as close to the parents’ home as possible.  (Cal. Code Regs., tit. 2, § 60100,  
subd. (f).) 

• Notify the local educational agency that the placement has been arranged and 
coordinate the transportation of the pupil to the facility if needed.  (Cal. Code 
Regs, tit. 2, § 60110, subd. (c)(7).) 

• Facilitate placement authorization from the county’s interagency placement 
committee pursuant to Welfare and Institutions Code section 4094.5,  
subdivision (e)(1), by presenting the case of a pupil with a disability who is 
seriously emotionally disturbed prior to placement in a community treatment 
facility.  (Cal. Code Regs, tit. 2, § 60110, subd. (c)(11).) 
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• Evaluate every 90 days the continuing stay criteria, as defined in Welfare and 
Institutions Code section 4094, of a pupil placed in a community treatment 
facility.  (Cal. Code Regs, tit. 2, § 60110, subd. (c)(8).) 

• Schedule and attend the next expanded IEP team meeting with the expanded 
IEP team’s administrative designee within six months of the residential 
placement of a pupil with a disability who is seriously emotionally disturbed 
and every six months thereafter as the pupil remains in residential placement.  
(Cal. Code Regs, tit. 2, § 60110, subd. (c)(10).) 

6. Authorize Payments to Out-Of-Home Residential Care Providers (Cal. Code 
Regs., tit. 2, § 60200, subd. (e)) 

• Authorize payments to residential facilities based on rates established by the 
Department of Social Services in accordance with Welfare and Institutions 
Code sections 18350 and 18356.   

7. Provide Psychotherapy or Other Mental Health Treatment Services (Cal. Code 
Regs., tit. 2, §§ 60020, subd. (i), 60050, subd. (b), 60200, subd. (c)) 

• The host county shall make its provider network available and provide the 
county of origin a list of appropriate providers used by the host county’s 
managed care plan who are currently available to take new referrals.   
(Cal. Code Regs., tit. 2, § 60200, subd. (c)(1).) 

• The county of origin shall negotiate with the host county to obtain access to 
limited resources, such as intensive day treatment and day rehabilitation.  
(Cal. Code Regs., tit. 2, § 60200, subd. (c)(1).) 

• Provide case management services to a pupil when required by the pupil’s 
IEP.  This service shall be provided directly or by contract at the discretion of 
the county of origin.  (Cal. Code Regs., tit. 2, § 60020, subd. (i).) 

• Provide individual or group psychotherapy services, as defined in Business 
and Professions Code section 2903, when required by the pupil’s IEP.  This 
service shall be provided directly or by contract at the discretion of the county 
of origin.  (Cal. Code Regs., tit. 2, § 60020, subd. (i).) 

• Provide medication monitoring services when required by the pupil’s IEP.  
“Medication monitoring” includes all medication support services with the 
exception of the medications or biologicals themselves and laboratory work.  
Medication support services include prescribing, administering, and 
monitoring of psychiatric medications or biologicals as necessary to alleviate 
the symptoms of mental illness.  This service shall be provided directly or by 
contract at the discretion of the county of origin.  (Cal. Code Regs., tit. 2,  
§ 60020, subds. (f) and (i).) 

• Notify the parent and the local educational agency when the parent and the 
county mutually agree upon the completion or termination of a service, or 
when the pupil is no longer participating in treatment.  ((Cal. Code Regs.,  
tit. 2, § 60050, subd. (b).) 
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In order for the activities listed above to impose a reimbursable, state-mandated program 
under article XIII B, section 6 of the California Constitution, two additional elements 
must be satisfied.  First, the activities must impose costs mandated by the state pursuant 
to Government Code section 17514.80  Second, the statutory exceptions to reimbursement 
listed in Government Code section 17556 cannot apply.   

Government Code section 17514 defines “costs mandated by the state” as any increased 
cost a local agency or school district is required to incur as a result of a statute that 
mandates a new program or higher level of service.   

Government Code section 17556 states that the Commission shall not find costs 
mandated by the state, as defined in section 17514, in any claim submitted by a local 
agency or school district, if, after a hearing, the commission finds that: 

(a) The claim is submitted by a local agency or school district that 
requested legislative authority for that local agency or school district to 
implement the program specified in the statute, and that statute imposes 
costs upon that local agency or school district requesting the legislative 
authority.  A resolution from the governing body or a letter from a 
delegated representative of the governing body of a local agency or 
school district that requests authorization for that local agency or school 
district to implement a given program shall constitute a request within the 
meaning of this paragraph. 

(b) The statute or executive order affirmed for the state a mandate that 
had been declared existing law or regulation by action of the courts. 

(c) The statute or executive order imposes a requirement that is mandated 
by a federal law or regulation and results in costs mandated by the federal 
government, unless the statute or executive order mandates costs that 
exceed the mandate in that federal law or regulation.  This subdivision 
applies regardless of whether the federal law or regulation was enacted or 
adopted prior to or after the date on which the state statute or executive 
order was enacted or issued. 

(d) The local agency or school district has the authority to levy service 
charges, fees, or assessments sufficient to pay for the mandated program 
or increased level of service. 

(e) The statute, executive order, or an appropriation in a Budget Act or 
other bill provides for offsetting savings to local agencies or school 
districts that result in no net costs to the local agencies or school districts, 
or includes additional revenue that was specifically intended to fund the 
costs of the state mandate in an amount sufficient to fund the cost of the 
state mandate. 

(f) The statute or executive order imposed duties that were expressly 
included in a ballot measure approved by the voters in a statewide or 
local election. 

                                                 
80 See also, Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 835. 
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(g) The statute created a new crime or infraction, eliminated a crime or 
infraction, or changed the penalty for a crime or infraction, but only for 
that portion of the statute relating directly to the enforcement of the crime 
or infraction. 

Except for Government Code section 17556, subdivision (e), the Commission finds that 
the exceptions listed in section 17556 are not relevant to this claim, and do not apply 
here.  Since the Legislature has appropriated funds for this program, however, 
Government Code section 17556, subdivision (e), is relevant and is analyzed below.   

A. Government Code section 17556, subdivision (e), does not apply to deny this 
claim  

Government Code section 17556, subdivision (e), states the Commission shall not find 
costs mandated by the state if the Commission finds that: 

The statute, executive order, or an appropriation in a Budget Act or other 
bill provides for offsetting savings to local agencies or school districts 
that result in no net costs to the local agencies or school districts, or 
includes additional revenue that was specifically intended to fund the 
costs of the state mandate in an amount sufficient to fund the cost of the 
state mandate. (Emphasis added.) 

Thus, in order for Government Code section 17556, subdivision (e), to apply to deny this 
claim, the plain language of the statute requires that two elements be satisfied.  First, the 
statute must include additional revenue that was specifically intended to fund the costs of 
the state mandate.  Second, the appropriation must be in an amount sufficient to fund the 
cost of the state mandate. 

For the reasons provided below, the Commission finds that Government Code  
section 17556, subdivision (e), does not apply to deny this claim. 

The reimbursement period of this test claim, if approved by the Commission, would 
begin July 1, 2001.  The Budget Act of 2001 appropriated funds to counties specifically 
for this program in the amounts of $12,334,000 and $46,944,000.81  The Budget Act of 
2002 appropriated $1000 to counties.82   

                                                 
81 Statutes 2001, chapter 106, items 4440-131-0001 and 4440-295-0001.  Item 4440-295-
0001, however, is an appropriation, pursuant to article XIII B, section 6, for the original 
program approved by the Commission in CSM 4282, Handicapped and Disabled 
Students (Stats. 1984, ch. 1747; Stats. 1985, ch. 1274; and on Cal. Code Regs., tit.2, §§ 
60000 through 60610 (Emergency Regulations filed December 31, 1985, designated 
effective January 1, 1986 (Register 86, No. 1) and refiled June 30, 1986, designated 
effective July 12, 1986 (Register 86, No. 28)).   
82 Statutes 2002, chapter 379, item 4440-295-0001.  Item 4440-295-0001 is an 
appropriation, pursuant to article XIII B, section 6, for the original program added 
approved by the Commission in CSM 4282, Handicapped and Disabled Students (Stats. 
1984, ch. 1747; Stats. 1985, ch. 1274; and on Cal. Code Regs., tit.2, §§ 60000 through 
60610 (Emergency Regulations filed December 31, 1985, designated effective January 1, 
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The Commission finds that the amount appropriated in 2001 and 2002 are not sufficient 
to fund the cost of the state mandate and, thus, the second element under Government 
Code section 17556, subdivision (e), has not been satisfied.  According to the State 
Controller’s Deficiency Report issued on May 2, 2005, the unpaid claims for fiscal year 
2001-02 total $124,940,258.  The unpaid claims for fiscal year 2002-03 total 
$124,871,698.83   

In addition, the Budget Acts of 2003 and 2004 contain appropriations “considered 
offsetting revenues within the meaning of Government Code section 17556,  
subdivision (e).”  However, for the reasons provided below, the Commission finds that 
Government Code section 17556, subdivision (e), has not been satisfied with these 
appropriations.  

The Budget Act of 2003 appropriated $69 million to counties from the federal special 
education fund to be used exclusively to support mental health services identified in a 
pupil’s IEP and provided during the 2003-04 fiscal year by county mental health agencies 
pursuant to the test claim legislation.  (Stats. 2003, ch. 157, item 6110-161-0890, 
provision 17.)  The bill further states in relevant part that the funding shall be considered 
offsetting revenue pursuant to Government Code section 17556, subdivision (e): 

This funding shall be considered offsetting revenues within the meaning 
of subdivision (e) of section 17556 of the Government Code for any 
reimbursable mandated cost claim for provision of these mental health 
services provided in 2003-04. 

The Budget Act of 2004 similarly appropriated $69 million to counties from the federal 
special education fund to be used exclusively to support mental health services provided 
during the 2004-05 fiscal year pursuant to the test claim legislation.  (Stats. 2004,  
ch. 208, item 6110-161-0890, provision 10.)  The appropriation in 2004 was made as 
follows: 

Pursuant to legislation enacted in the 2003-04 Regular Session, of the 
funds appropriated in Schedule (4) of this item, $69,000,000 shall be 
used exclusively to support mental health services provided during the 

                                                                                                                                                 
1986 (Register 86, No. 1) and refiled June 30, 1986, designated effective July 12, 1986 
(Register 86, No. 28)). 
83 The Deficiency Report is prepared pursuant to Government Code section 17567.  
Government Code section 17567 requires that in the event the amount appropriated for 
reimbursement of a state-mandated program is not sufficient to pay all of the claims 
approved by the Controller, the Controller shall prorate claims in proportion to the dollar 
amount of approved claims timely filed and on hand at the time of proration.  The 
Controller shall then issue a report of the action to the Department of Finance, the 
Chairperson of the Joint Legislative Budget Committee, and the Chairperson of the 
respective committee in each house of the Legislature that considers appropriations.  The 
Deficiency Report is, thus, an official record of a state agency and is properly subject to 
judicial notice by the court.  (Munoz v. State (1995) 33 Cal.App.4th 1767, 1773, fn. 2; 
Chas L. Harney, Inc. v. State of California (1963) 217 Cal.App.2d 77, 85-87.)   
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2004-05 fiscal year by county mental health agencies pursuant to Chapter 
26.5 (commencing with Section 7570) of Division 7 of the Government 
Code and that are included within an individualized education program 
pursuant to the Federal Individuals with Disabilities Education Act 
(IDEA). 

The Budget Act of 2004 does not expressly identify the $69 million as “offsetting 
revenues within the meaning of Government Code section 17556, subdivision (e).”  But 
the statute does contain language that the appropriation was made “[p]ursuant to 
legislation enacted in the 2003-04 Regular Session.”  As indicated above, it is the 2003-
04 Budget Bill that contains the language regarding the Legislature’s intent that the $69 
million is considered offsetting revenue within the meaning of Government Code section 
17556, subdivision (e). 

The Commission finds that the Legislature intended to fund the costs of this state-
mandated program for fiscal year 2004-05 based on the language used by the Legislature 
that the funds “shall be considered offsetting revenues within the meaning of Government 
Code section 17556, subdivision (e).”  Under the rules of statutory construction, it is 
presumed that the Legislature is aware of existing laws and that it enacts new laws in 
light of the existing law.84  In this case, the Legislature specifically referred to 
Government Code section 17556, subdivision (e), when appropriating the $69 million.  
Thus, it must be presumed that the Legislature was aware of the plain language of 
Government Code section 17556, subdivision (e), and that its application results in a 
denial of a test claim.   

But, based on public records, the second element under Government Code section 17556, 
subdivision (e), requiring that the appropriation must be in an amount sufficient to fund 
the cost of the state mandate, has not been satisfied.  According to the State Controller’s 
Deficiency Report issued on May 2, 2005, the amounts appropriated for this program in 
fiscal years 2003-04 and 2004-05 are not sufficient to pay the claims approved by the 
State Controller’s Office.  Unpaid claims for fiscal year 2003-04 total $66,915,606.  The 
unpaid claims for fiscal year 2004-05 total $68,958,263.85   

                                                 
84 Williams v. Superior Court (2001) 92 Cal.App.4th 612, 624. 
85 The State Controller’s Deficiency Report lists the total unpaid claims for the following 
fiscal years as follows: 

1999 and prior Local Government Claims Bills $          8,646 
2001-02       124,940,258 
2002-03       124,871,698 
2003-04         66,915,606 
2004-05         68,958,263 
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This finding is further supported by the 2004 report published by Stanford Law School, 
which states “$69 million represented only approximately half of the total funding 
necessary to maintain AB 3632 services.”86

Accordingly, the Commission finds that Government Code section 17556,  
subdivision (e), does not apply to deny this claim.  Eligible claimants are, however, 
required to identify the funds received during fiscal years 2001-02 through 2004-05 as an 
offset to be deducted from the costs claimed.87  

Based on the program costs identified by the State Controller’s Office, the Commission 
further finds that counties do incur increased costs mandated by the state pursuant to 
Government Code section 17514 for this program.  However, as more fully discussed 
below, the state has amended cost-sharing mechanisms for some of the mandated 
activities that affect the total costs incurred by a county. 

B. Increased costs mandated by the state for providing psychotherapy and 
other mental health services. 

In Handicapped and Disabled Students (CSM 4282), the Commission determined that 
the costs incurred for providing psychotherapy or other mental health treatment services 
were subject to the Short-Doyle Act.  Under the Short-Doyle Act, the state paid 90 
percent of the total costs of mental health treatment services and the counties paid the 
remaining 10 percent.  Thus, the Commission concluded that counties incurred increased 
costs mandated by the state in an amount that equaled 10 percent of the total 
psychotherapy or other mental health treatment costs.  In 1993, the Sixth District Court of 
Appeal agreed with the Commission’s conclusion.88

In 1991, the Legislature enacted realignment legislation that repealed the Short-Doyle 
Act and replaced the sections with the Bronzan-McCorquodale Act.  (Stats. 1991, ch. 89, 
§§ 63 and 173.)  The realignment legislation became effective on June 30, 1991.  The 
parties have disputed whether the Bronzan-McCorquodale Act keeps the cost-sharing 
ratio, with the state paying 90 percent and the counties paying 10 percent, for the cost of 
psychotherapy or other mental health treatment services for special education pupils. 

The Commission finds, however, that the Commission does not need to resolve that 
dispute for purposes of this test claim.  Section 38 of Statutes 2002, chapter 1167 (Assem. 
Bill 2781) prohibits the funding provisions of the Bronzan-McCorquodale Act from 
affecting the responsibility of the state to fund psychotherapy and other mental health 
treatment services for handicapped and disabled pupils and requires the state to provide 
reimbursement to counties for those services for all allowable costs incurred.  Section 38 
also states the following: 
                                                 
86 “Challenge and Opportunity – An Analysis of Chapter 26.5 and the System for 
Delivering Mental Health Services to Special Education Students in California,” Youth 
and Education Law Clinic, Stanford Law School, May 2004, page 20. 
87 Government Code section 17514; California Code of Regulations, title 2, section 
1183.1. 
88 County of Santa Clara v. Commission on State Mandates, Sixth District Court of 
Appeal Case No. H009520, filed January 11, 1993 (unpubl.) 
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For reimbursement claims for services delivered in the 2001-02 fiscal 
year and thereafter, counties are not required to provide any share of 
those costs or to fund the cost of any part of these services with money 
received from the Local Revenue Fund [i.e. realignment funds].  
(Emphasis added.) 

In addition, Senate Bill 1895 (Stats. 2004, ch. 493, § 6) states that realignment funds used 
by counties for this program “are eligible for reimbursement from the state for all 
allowable costs to fund assessments, psychotherapy, and other mental health services 
 . . . .,” and that the finding by the Legislature is “declaratory of existing law.”  (Emphasis 
added.) 

Therefore, beginning July 1, 2001, the 90 percent-10 percent cost-sharing ratio for the 
costs incurred for psychotherapy and other mental health treatment services no longer 
applies.  Since the period of reimbursement for purposes of this reconsideration begins 
July 1, 2001, and section 38 of Statutes 2002, chapter 1167 is still in effect, all of the 
county costs for psychotherapy or other mental health treatment services are 
reimbursable, less any applicable offsets that are identified below. 

C. Identification of offsets  

Reimbursement under article XIII B, section 6 and Government Code section 17514 is 
required only for the increased costs mandated by the state.  As determined by the 
California Supreme Court, the intent behind section 6 was to prevent the state from 
forcing new programs on local governments that require an increased expenditure by 
local government of their limited tax revenues.89   

Government Code section 7576.5 states the following: 

If funds are appropriated to local educational agencies to support the costs 
of providing services pursuant to this chapter, the local educational 
agencies shall transfer those funds to the community mental health 
services that provide services pursuant to this chapter in order to reduce 
the local costs of providing these services.  These funds shall be used 
exclusively for programs operated under this chapter and are offsetting 
revenues in any reimbursable mandate claim relating to special education 
programs and services. 

Government Code section 7576.5 was added by the Legislature in 2003 (Stats. 2003,  
ch. 227) and became operative and effective on August 11, 2003.  Thus, the Commission 
finds money received by counties pursuant to Government Code section 7576.5 shall be 
identified as an offset and deducted from the costs claimed.   

In addition, any direct payments or categorical funds appropriated by the Legislature to 
the counties specifically for this program shall be identified as an offset and deducted 
from the costs claimed.  This includes the appropriations made by the Legislature in the 
Budget Act of 2001, which appropriated funds to counties in the amount of $12,334,000 

                                                 
89 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of San 
Diego, supra, 15 Cal.4th at page 81.   

 51653



and the $69 million appropriations in 2003 and 2004.90  The appropriations made by the 
Legislature in 2001 and 2002, under Item 4440-295-0001 (appropriations of $46,944,000 
and $1000, respectively), however, were expressly made pursuant to article XIII B, 
section 6 for purposes of reimbursing the original program approved by the Commission 
in CSM 4282, Handicapped and Disabled Students.91  Since the Commission does not 
have jurisdiction in this test claim over the reimbursement of the statutes and regulations 
pled in the original test claim (CSM 4282), the Commission finds that the 2001 
appropriation of $46,944,000 and the 2002 appropriation of $1000 are not required to be 
identified as an offset and deducted from the costs claimed here. 

Furthermore, to the extent counties obtain private insurance proceeds with the consent of 
a parent for purposes of this program, such proceeds must be identified as an offset and 
deducted from the costs claimed.  Federal law authorizes public agencies to access 
private insurance proceeds for services provided under the IDEA if the parent consents.92  
Thus, this finding is consistent with the California Supreme Court’s decision in County of 
Fresno v. State of California.  In the County of Fresno case, the court clarified that  
article XIII B, section 6 requires reimbursement by the state only for those expenses that 
are recoverable from tax revenues.  Reimbursable costs under article XIII B, section 6, do 
not include reimbursement received from other non-tax sources.93  

The Commission further finds that, to the extent counties obtain proceeds under the 
Medi-Cal program from either the state or federal government for purposes of this 
mandated program, such proceeds must be identified as an offset and deducted from the 
costs claimed.  Federal law authorizes public agencies, with certain limitations, to use 
public insurance benefits, such as Medi-Cal, to provide or pay for services required under 
the IDEA.94  Federal law limits this authority as follows: 

(2) With regard to services required to provide FAPE [free appropriate 
public education] to an eligible child under this part, the public agency- 

(i) May not require parents to sign up for or enroll in 
public insurance programs in order for their child to 
receive FAPE under Part B of the Act; 

(ii) May not require parents to incur an out-of-pocket 
expense such as the payment of a deductible or co-pay 
amount incurred in filing a claim for services provided 
pursuant to this part, but pursuant to paragraph (g)(2) 

                                                 
90 Statutes 2001, chapter 106, items 4440-131-0001; Statutes 2003, chapter 157,  
item 6110-161-0890, provision 17; Statutes 2004, chapter 208, item 6110-161-0890,  
provision 10.   
91 Statutes 2001, chapter 106, item 4440-295-0001; Statutes 2002, chapter 379,  
item 4440-295-0001. 
92 34 Code of Federal Regulations section 300.142, subdivision (f). 
93 County of Fresno, supra, 53 Cal.3d at page 487. 
94 34 Code of Federal Regulations section 300.142, subdivision (e). 
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of this section, may pay the cost that the parent would 
be required to pay; 

(iii) May not use a child’s benefits under a public insurance 
program if that use would 

(A) Decrease available lifetime coverage or any 
other insured benefit; 

(B) Result in the family paying for services that 
would otherwise be covered by the public 
insurance program and that are required for the 
child outside of the time the child is in school; 

(C) Increase premiums or lead to the discrimination 
of insurance; or 

(D) Risk loss of eligibility for home and community-
based waivers, based on aggregate health-related 
expenditures.95 

According to the 2004 report published by Stanford Law School, 51.8 percent of the 
students receiving services under the test claim legislation are Medi-Cal eligible.96  Thus, 
the finds to the extent counties obtain proceeds under the Medi-Cal program from the 
state or federal government for purposes of this mandated program, such proceeds must 
be identified as an offset and deducted from the costs claimed.97

Finally, Senate Bill 1895 (Stats. 2004, ch. 493, § 6), states that realignment funds under 
the Bronzan-McCorquodale Act that are used by a county for the Handicapped and 
Disabled Students program are not required to be deducted from the costs claimed.  
Section 6 of Senate Bill 1895 adds, as part of the Bronzan-McCorquodale Act,  
section 5701.6 to the Welfare and Institutions Code, which states in relevant part the 
following: 

                                                 
95 34 Code of Federal Regulations section 300.142, subdivision (e)(2). 
96 “Challenge and Opportunity – An Analysis of Chapter 26.5 and the System for 
Delivering Mental Health Services to Special Education Students in California,” Youth 
and Education Law Clinic, Stanford Law School, May 2004, page 20. 
97 In comments to the draft staff analysis, the County of Stanislaus states that counties 
share in the cost of Medi-Cal and, thus, the local Medi-Cal match should not be offset 
from the costs claimed under this program.  The Commission agrees.  Under the  
Medi-Cal program, “the state’s share of costs of medical care and services, county 
administration, and fiscal intermediary services shall be determined pursuant to a plan 
approved by the Director of Finance and certified to by the director.”  (Welf. & Inst. 
Code, § 14158.5.)  Thus, this analysis recommends that to the extent a county obtains 
proceeds under the Medi-Cal program from the state or federal government and that such 
proceeds pay for a portion of the county services provided to a pupil under the 
Handicapped and Disabled Students program, such funds are required to be identified as 
an offset and deducted from the costs claimed. 
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Counties may utilize money received from the Local Revenue Fund 
[realignment] … to fund the costs of any part of those services provided 
pursuant to Chapter 26.5 (commencing with Section 7570) of Division 7 
of Title 1 of the Government Code.  If money from the Local Revenue 
Fund is used by counties for those services, counties are eligible for 
reimbursement from the state for all allowable costs to fund assessments, 
psychotherapy, and other mental health services allowable pursuant to 
Section 300.24 of Title 34 of the Code of Federal Regulations [IDEA] 
and required by Chapter 26.5 … of the Government Code. (Emphasis 
added.) 

Senate Bill 1895 was a budget trailer bill to the 2004 budget.  However, for reasons 
provided below, the language in Welfare and Institutions Code section 5701.6, that 
realignment funds are not required to be identified as an offset and deducted from the 
costs claimed, is retroactive and applies to the reimbursement period for this test claim, 
beginning July 1, 2001.   

Welfare and Institutions Code section 5701.6, subdivision (b), states that “[t]his section is 
declaratory of existing law.”  Although a legislative statement that an act is declaratory of 
existing law is not binding on the courts, the courts have interpreted such language as 
legislative intent that the amendment applies to all existing causes of action.  The courts 
have given retroactive effect to such a statute when there is no constitutional objection to 
its retroactive application.  In this regard, the California Supreme Court has stated the 
following: 

A subsequent expression of the Legislature as the intent of the prior 
statute, although not binding on the court, may properly be used in 
determining the effect of a prior act.  [Citation omitted.]  Moreover, even 
if the court does not accept the Legislature’s assurance that an 
unmistakable change in the law is merely a “clarification,” the declaration 
of intent may still effectively reflect the Legislature’s purpose to achieve 
a retrospective change.  [Citation omitted.]  Whether a statute should 
apply retrospectively or only prospectively is, in the first instance, a 
policy question of the legislative body enacting the statute.  [Citation 
omitted.]  Thus, where a statute provides that it clarifies or declares 
existing law, “[i]t is obvious that such a provision is indicative of a 
legislative intent that the amendment apply to all existing causes of action 
from the date of its enactment.  In accordance with the general rules of 
construction, we must give effect to this intention unless there is some 
constitutional objection thereto.”  [Citations omitted.]98

Thus, the Commission finds that realignment funds used by a county for this mandated 
program are not required to be identified as an offset and deducted from the costs 
claimed. 

Accordingly, the Commission finds that the following revenue and/or proceeds must be 
identified as offsets and be deducted from the costs claimed: 
                                                 
98 Western Security Bank v. Superior Court (1997) 15 Cal.4th 232, 244. 
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• Funds received by a county pursuant to Government Code section 7576.5.   

• Any direct payments or categorical funding received from the state that is 
specifically allocated to any service provided under this program.  This includes 
the appropriation made by the Legislature in the Budget Act of 2001, which 
appropriated funds to counties in the amounts of $12,334,000 (Stats. 2001,  
ch. 106, item 4440-131-0001), and the $69 million appropriations in 2003 and 
2004 (Stats. 2003, ch. 157, item 6110-161-0890, provision 17; Stats. 2004,  
ch. 208, item 6110-161-0890, provision 10). 

• Private insurance proceeds obtained with the consent of a parent for purposes of 
this program. 

• Medi-Cal proceeds obtained from the state or federal government that pay for a 
portion of the county services provided to a pupil under the Handicapped and 
Disabled Students program in accordance with federal law. 

• Any other reimbursement received from the federal or state government, or other 
non-local source.99 

CONCLUSION 
The Commission concludes that the test claim legislation imposes a reimbursable state-
mandated program on counties pursuant to article XIII B, section 6 of the California 
Constitution and Government Code section 17514 for the increased costs in performing 
the following activities: 

1. Interagency Agreements (Cal. Code Regs., tit. 2, § 60030) 

• The one-time activity of revising the interagency agreement with each local 
educational agency to include the following eight procedures: 

o Resolving interagency disputes at the local level, including procedures for 
the continued provision of appropriate services during the resolution of 
any interagency dispute, pursuant to Government Code section 7575, 
subdivision (f).  For purposes of this subdivision only, the term 
“appropriate” means any service identified in the pupil’s IEP, or any 
service the pupil actually was receiving at the time of the interagency 
dispute.  (Cal. Code Regs, tit. 2, § 60030, subd. (c)(2).) 

o A host county to notify the community mental health service of the county 
of origin within two (2) working days when a pupil with a disability is 
placed within the host county by courts, regional centers or other agencies 
for other than educational reasons.  (Cal. Code Regs, tit. 2, § 60030,  
subd. (c)(4).) 

o Development of a mental health assessment plan and its implementation.  
(Cal. Code Regs., tit. 2, § 60030, subd. (c)(5).) 

                                                 
99 County of Fresno, supra, 53 Cal.3d at page 487; California Code of Regulations,  
title 2, section 1183.1, subdivision (a)(8). 
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o At least ten (10) working days prior notice to the community mental health 
service of all IEP team meetings, including annual IEP reviews, when the 
participation of its staff is required.  (Cal. Code Regs., tit. 2, § 60030,  
subd. (c)(7).) 

o The provision of mental health services as soon as possible following the 
development of the IEP pursuant to section 300.342 of Title 34 of the 
Code of Federal Regulations.  (Cal. Code Regs., tit. 2, § 60030,  
subd. (c)(9).) 

o The provision of a system for monitoring contracts with nonpublic, 
nonsectarian schools to ensure that services on the IEP are provided.   
(Cal. Code Regs., tit. 2, § 60030, subd. (c)(14).) 

o The development of a resource list composed of qualified mental health 
professionals who conduct mental health assessments and provide mental 
health services.  The community mental health service shall provide the 
LEA with a copy of this list and monitor these contracts to assure that 
services as specified on the IEP are provided.  (Cal. Code Regs., tit. 2,  
§ 60030, subd. (c)(15).) 

o Mutual staff development for education and mental health staff pursuant to 
Government Code section 7586.6, subdivision (a).  (Cal. Code Regs.,  
tit. 2, § 60030, subd. (c)(17).) 

2. Referral and Mental Health Assessments (Gov. Code, § 7576; Cal. Code Regs., 
tit. 2, §§ 60040, 60045) 

• Work collaboratively with the local educational agency to ensure that 
assessments performed prior to referral are as useful as possible to the 
community mental health service in determining the need for mental health 
services and the level of services needed.  (Gov. Code, § 7576, subd. (b)(1).) 

• A county that receives a referral for a pupil with a different county of origin 
shall forward the referral within one working day to the county of origin.  
(Gov. Code, § 7576, subd. (g); Cal. Code Regs., tit. 2, § 60040, subd. (g).) 

• If the county determines that a mental health assessment is not necessary, the 
county shall document the reasons and notify the parents and the local 
educational agency of the county determination within one day.  (Cal Code 
Regs., tit. 2, § 60045, subd. (a)(1).) 

• If the county determines that the referral is incomplete, the county shall 
document the reasons, notify the local educational agency within one working 
day, and return the referral.  (Cal. Code Regs., tit. 2, § 60045, subd. (a)(2).) 

• Notify the local educational agency when an assessment is determined 
necessary.  (Cal. Code Regs., tit. 2, § 60045, subd. (b).) 

• Provide the assessment plan to the parent.  (Cal. Code Regs., tit. 2, § 60045,  
subd. (b).) 
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• Report back to the referring local educational agency or IEP team within 30 
days from the date of the receipt of the referral if no parental consent for a 
mental health assessment has been obtained.  (Cal. Code Regs., tit. 2, § 60045, 
subd. (c).) 

• Notify the local educational agency within one working day after receipt of 
the parent’s written consent for the mental health assessment to establish the 
date of the IEP meeting.  (Cal. Code Regs., tit. 2, § 60045, subd. (d).) 

• Provide the parent with written notification that the parent may require the 
assessor to attend the IEP meeting to discuss the recommendation when the 
parent disagrees with the assessor’s mental health service recommendation.  
(Cal. Code Regs., tit. 2, § 60045, subd. (f).) 

• The county of origin shall prepare yearly IEP reassessments to determine the 
needs of a pupil.  (Cal. Code Regs., tit. 2, § 60045, subd. (h).) 

3. Transfers and Interim Placements (Cal. Code Regs., tit. 2, § 60055) 

• Following a pupil’s transfer to a new school district, the county shall provide 
interim mental health services, as specified in the existing IEP, for thirty days, 
unless the parent agrees otherwise. 

• Participate as a member of the IEP team of a transfer pupil to review the 
interim services and make a determination of services. 

4. Participate as a Member of the Expanded IEP Team When Residential Placement 
of a Pupil is Recommended (Gov. Code, § 7572.55; Cal Code Regs., tit. 2,  
§ 60100) 

• When a recommendation is made that a child be placed in an out-of-state 
residential facility, the expanded IEP team, with the county as a participant, 
shall develop a plan for using less restrictive alternatives and in-state 
alternatives as soon as they become available, unless it is in the best 
educational interest of the child to remain in the out-of-state school.   
(Gov. Code, § 7572.55, subd. (c).) 

• The expanded IEP team, with the county as a participant, shall document the 
alternatives to residential placement that were considered and the reasons why 
they were rejected.  (Cal. Code Regs., tit. 2, § 60100, subd. (c).) 

• The expanded IEP team, with the county as a participant, shall ensure that 
placement is in accordance with the admission criteria of the facility.   
(Cal. Code Regs., tit. 2, § 60100, subd. (j).) 

• When the expanded IEP team determines that it is necessary to place a pupil 
who is seriously emotionally disturbed in residential care, counties shall 
ensure that: (1) the mental health services are specified in the IEP in 
accordance with federal law, and (2) the mental health services are provided 
by qualified mental health professionals. (Cal. Code Regs., tit. 2,  
§ 60100, subd. (i).) 
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5. Case Management Duties for Pupils Placed in Residential Care (Cal. Code Regs., 
tit. 2, §§ 60100, 60110) 

• Coordinate the residential placement plan of a pupil with a disability who is 
seriously emotionally disturbed as soon as possible after the decision has been 
made to place the pupil in residential placement.  The residential placement 
plan shall include provisions, as determined in the pupil’s IEP, for the care, 
supervision, mental health treatment, psychotropic medication monitoring, if 
required, and education of the pupil.  (Cal. Code Regs., tit, 2, § 60110,  
subd, (b)(1).) 

• When the IEP team determines that it is necessary to place a pupil with a 
disability who is seriously emotionally disturbed in a community treatment 
facility, the lead case manager shall ensure that placement is in accordance 
with admission, continuing stay, and discharge criteria of the community 
treatment facility.  (Cal. Code Regs., tit. 2, § 60110, subd. (b)(3).) 

• Identify, in consultation with the IEP team’s administrative designee, a 
mutually satisfactory placement that is acceptable to the parent and addresses 
the pupil’s educational and mental health needs in a manner that is cost-
effective for both public agencies, subject to the requirements of state and 
federal special education law, including the requirement that the placement be 
appropriate and in the least restrictive environment.  (Cal. Code Regs, tit. 2, 
§§ 60100, subd. (e), 60110, subd. (c)(2).) 

• Document the determination that no nearby placement alternative that is able 
to implement the IEP can be identified and seek an appropriate placement that 
is as close to the parents’ home as possible.  (Cal. Code Regs., tit. 2, § 60100, 
subd. (f).) 

• Notify the local educational agency that the placement has been arranged and 
coordinate the transportation of the pupil to the facility if needed.  (Cal. Code 
Regs, tit. 2, § 60110, subd. (c)(7).) 

• Facilitate placement authorization from the county’s interagency placement 
committee pursuant to Welfare and Institutions Code section 4094.5, 
subdivision (e)(1), by presenting the case of a pupil with a disability who is 
seriously emotionally disturbed prior to placement in a community treatment 
facility.  (Cal. Code Regs, tit. 2, § 60110, subd. (c)(11).) 

• Evaluate every 90 days the continuing stay criteria, as defined in Welfare and 
Institutions Code section 4094, of a pupil placed in a community treatment 
facility every 90 days.  (Cal. Code Regs, tit. 2, § 60110, subd. (c)(8).) 

• Schedule and attend the next expanded IEP team meeting with the expanded 
IEP team’s administrative designee within six months of the residential 
placement of a pupil with a disability who is seriously emotionally disturbed 
and every six months thereafter as the pupil remains in residential placement.  
(Cal. Code Regs, tit. 2, § 60110, subd. (c)(10).) 
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6. Authorize Payments to Out-Of-Home Residential Care Providers (Cal. Code 
Regs., tit. 2, § 60200, subd. (e)) 

• Authorize payments to residential facilities based on rates established by the 
Department of Social Services in accordance with Welfare and Institutions 
Code sections 18350 and 18356.   

7. Provide Psychotherapy or Other Mental Health Treatment Services (Cal. Code 
Regs., tit. 2, §§ 60020, subd. (i), 60050, subd. (b), 60200, subd. (c)) 

• The host county shall make its provider network available and provide the 
county of origin a list of appropriate providers used by the host county’s 
managed care plan who are currently available to take new referrals.   
(Cal. Code Regs., tit. 2, § 60200, subd. (c)(1).) 

• The county of origin shall negotiate with the host county to obtain access to 
limited resources, such as intensive day treatment and day rehabilitation.  
(Cal. Code Regs., tit. 2, § 60200, subd. (c)(1).) 

• Provide case management services to a pupil when required by the pupil’s 
IEP.  This service shall be provided directly or by contract at the discretion of 
the county of origin.  (Cal. Code Regs., tit. 2, § 60020, subd. (i).) 

• Provide individual or group psychotherapy services, as defined in Business 
and Professions Code section 2903, when required by the pupil’s IEP.  This 
service shall be provided directly or by contract at the discretion of the county 
of origin.  (Cal. Code Regs., tit. 2, § 60020, subd. (i).) 

• Provide medication monitoring services when required by the pupil’s IEP.  
“Medication monitoring” includes all medication support services with the 
exception of the medications or biologicals themselves and laboratory work.  
Medication support services include prescribing, administering, and 
monitoring of psychiatric medications or biologicals as necessary to alleviate 
the symptoms of mental illness.  This service shall be provided directly or by 
contract at the discretion of the county of origin.  (Cal. Code Regs., tit. 2,  
§ 60020, subds. (f) and (i).) 

• Notify the parent and the local educational agency when the parent and the 
county mutually agree upon the completion or termination of a service, or 
when the pupil is no longer participating in treatment.  ((Cal. Code Regs.,  
tit. 2, § 60050, subd. (b).) 

The Commission further concludes that the following revenue and/or proceeds must be 
identified as offsets and deducted from the costs claimed: 

• Funds received by a county pursuant to Government Code section 7576.5.   

• Any direct payments or categorical funding received from the state that is 
specifically allocated to any service provided under this program.  This includes 
the appropriation made by the Legislature in the Budget Act of 2001, which 
appropriated funds to counties in the amounts of $12,334,000 (Stats. 2001,  
ch. 106, items 4440-131-0001), and the $69 million appropriations in 2003 and 
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2004 (Stats. 2003, ch. 157, item 6110-161-0890, provision 17; Stats. 2004,  
ch. 208, item 6110-161-0890, provision 10). 

• Private insurance proceeds obtained with the consent of a parent for purposes of 
this program. 

• Medi-Cal proceeds obtained from the state or federal government that pay for a 
portion of the county services provided to a pupil under the Handicapped and 
Disabled Students program in accordance with federal law. 

• Any other reimbursement received from the federal or state government, or other 
non-local source. 

The reimbursement period for this test claim begins July 1, 2001.100  

Finally, any statutes and or regulations that were pled in this test claim that are not 
identified above do not constitute a reimbursable state-mandated program. 

 

 

                                                 
100 Government Code section 17557, subdivision (e). 
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Supreme Court of California 
Patrick O'RIORDAN, Plaintiff and Appellant, 

v. 
FEDERAL KEMPER LIFE ASSURANCE, Defen-

dant and Appellant. 
 

No. S115495. 
July 7, 2005. 

 
Background: Beneficiary of decedent's life insurance 
sued insurer, which had rescinded policy and denied 
beneficiary's claim on ground that insured had con-
cealed her smoking of cigarettes in 36-month period 
preceding her application thereby obtaining “preferred 
nonsmoker rate.” The Superior Court, Sacramento 
County, No. 99AS04726,Joe S. Gray, J., granted in-
surer summary judgment. Beneficiary appealed. The 
Court of Appeal affirmed, and the Supreme Court 
granted beneficiary's petition for review. 
 
Holdings: The Supreme Court, Kennard, J., held that: 
(1) material issue of fact remained whether insured 
concealed her smoking, and 
(2) agent's knowledge of insured's smoking was im-
puted to insurer. 

  
Judgment of the Court of Appeal reversed and 

matter remanded. 
 

West Headnotes 
 
[1] Appeal and Error 30 863 
 
30 Appeal and Error 
      30XVI Review 
            30XVI(A) Scope, Standards, and Extent, in 
General 
                30k862 Extent of Review Dependent on 
Nature of Decision Appealed from 
                      30k863 k. In General. Most Cited Cases  
 

On a plaintiff's appeal from the trial court's grant 
of summary judgment against him, the Supreme Court 
must independently examine the record in order to 

determine whether triable issues of fact exist to 
reinstate the action. 
 
[2] Appeal and Error 30 893(1) 
 
30 Appeal and Error 
      30XVI Review 
            30XVI(F) Trial De Novo 
                30k892 Trial De Novo 
                      30k893 Cases Triable in Appellate 
Court 
                          30k893(1) k. In General. Most Cited 
Cases  
 
Appeal and Error 30 895(2) 
 
30 Appeal and Error 
      30XVI Review 
            30XVI(F) Trial De Novo 
                30k892 Trial De Novo 
                      30k895 Scope of Inquiry 
                          30k895(2) k. Effect of Findings Be-
low. Most Cited Cases  
 

In performing its de novo review of a summary 
judgment against a plaintiff, the Supreme Court views 
the evidence in the light most favorable to plaintiff and 
liberally construes plaintiff's evidence and strictly 
scrutinizes that of defendant in order to resolve any 
evidentiary doubts or ambiguities in plaintiff's favor. 
 
[3] Insurance 217 3019 
 
217 Insurance 
      217XXIV Avoidance 
            217XXIV(C) Special Circumstances Affecting 
Risk 
                217k3019 k. Habits. Most Cited Cases  
 

When an applicant for life insurance misrepre-
sents his or her history as a smoker in order to obtain a 
nonsmoker rate, the insurer may rescind the policy. 
West's Ann.Cal.Ins.Code §§ 330–332, 334, 359. 
 
[4] Judgment 228 181(23) 
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228 Judgment 
      228V On Motion or Summary Proceeding 
            228k181 Grounds for Summary Judgment 
                228k181(15) Particular Cases 
                      228k181(23) k. Insurance Cases. Most 
Cited Cases  
 

Material issue of fact remained whether insured 
under life insurance policy concealed her smoking to 
obtain “preferred nonsmoker rate,” thus precluding 
summary judgment for insurer in insurance benefi-
ciary's action against insurer which had rescinded 
policy after insured died; applicant, who had smoked 
one or two cigarettes in 36-month period preceding 
her application, answered “no” to two questions, the 
question “Have you smoked cigarettes in the past 36 
months?” could reasonably be construed as meaning 
habitual smoking, and “Have you used tobacco in any 
other form in the past 36 months?” could be construed 
as referring to tobacco products other than cigarettes. 
West's Ann.Cal.Ins.Code §§ 330–332, 334, 359. 
See 1 Witkin, Summary of Cal. Law (9th ed. 1987) 
Contracts, § 415A; Croskey et al., Cal. Practice 
Guide: Insurance Litigation (The Rutter Group 2004) 
¶ 15:921 et seq. (CAINSL Ch. 15-I); Cal. Jur. 3d, 
Insurance Contracts and Coverage, § 167 et seq. 
[5] Insurance 217 1606 
 
217 Insurance 
      217XI Agents and Agency 
            217XI(A) In General 
                217k1605 Agency for Insurer or Insured 
                      217k1606 k. In General. Most Cited 
Cases  
 
Insurance 217 1644 
 
217 Insurance 
      217XI Agents and Agency 
            217XI(C) Agents for Insurers 
                217k1643 Duties and Liabilities of Agent to 
Insurer 
                      217k1644 k. In General. Most Cited 
Cases  
 
Insurance 217 3091 
 
217 Insurance 
      217XXVI Estoppel and Waiver of Insurer's De-
fenses 

            217k3088 Knowledge or Notice of Facts in 
General 
                217k3091 k. Officers or Agents; Imputed 
Knowledge. Most Cited Cases  
 

Independent agent's knowledge that life insurance 
applicant had smoked one or two cigarettes in 
36-month period preceding application was imputed 
to insurer; agent became insurer's agent when he as-
sisted applicant in responding to insurer's medical 
questionnaire, agent therefore had duty to disclose to 
insurer any material information regarding applica-
tion, and insurer was deemed to have knowledge of 
such facts even though insured denied tobacco use in 
her application. West's Ann.Cal.Ins.Code §§ 330–332, 
334, 359. 
 
[6] Principal and Agent 308 177(1) 
 
308 Principal and Agent 
      308III Rights and Liabilities as to Third Persons 
            308III(E) Notice to Agent 
                308k177 Imputation to Principal in General 
                      308k177(1) k. In General. Most Cited 
Cases  
 

Knowledge acquired by agent is imputed to the 
principal even when the knowledge was not actually 
communicated to the principal. 
 
[7] Principal and Agent 308 179(2) 
 
308 Principal and Agent 
      308III Rights and Liabilities as to Third Persons 
            308III(E) Notice to Agent 
                308k179 Time of Notice to Agent 
                      308k179(2) k. Knowledge Acquired 
Previous to Agency. Most Cited Cases  
 

A principal is charged with knowledge which his 
agent acquires before the commencement of the 
agency relationship when that knowledge can rea-
sonably be said to be present in the mind of the agent 
while acting for the principal. 
 
[8] Judgment 228 181(2) 
 
228 Judgment 
      228V On Motion or Summary Proceeding 
            228k181 Grounds for Summary Judgment 
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                228k181(2) k. Absence of Issue of Fact. 
Most Cited Cases  
 

When a dispositive factual issue is disputed, 
summary judgment is improper. 
 
***508 Wohl Sammis Christian & Perkins, Wohl 
Sammis & Perkins, Alvin R. Wohl, Robin K. Perkins 
and Christopher F. Wohl, Sacramento, for Plaintiff 
and Appellant. 
 
Sarrail, Lynch & Hall, Vogl & Meredith, Linda J. 
Lynch and David A. Firestone, San Francisco, for 
Defendant and Appellant. 
 
KENNARD, J. 

 *283 **754 After his wife's death from breast 
cancer, plaintiff, as beneficiary of his wife's life in-
surance policy, sought to collect the policy proceeds. 
Defendant insurance company, however, rescinded 
the policy and denied plaintiff's claim. It asserted that 
the wife had concealed from the insurer her smoking 
of cigarettes in the 36–***509 month period preced-
ing her application, and that had she been truthful it 
would not have issued a policy at the “preferred 
nonsmoker rate.” Plaintiff sued. The trial court 
granted the insurer's motion for summary judgment. 
We conclude that whether there was concealment is a 
disputed material fact, and therefore summary judg-
ment was improper. 
 

 *284 I 
[1][2] Because plaintiff has appealed from the 

trial court's grant of summary judgment against him, 
we must “independently examine the record in order 
to determine whether triable issues of fact exist to 
reinstate the action.” (Wiener v. Southcoast Childcare 
Centers, Inc. (2004) 32 Cal.4th 1138, 1142, 12 
Cal.Rptr.3d 615, 88 P.3d 517; see also **755Saelzler 
v. Advanced Group 400 (2001) 25 Cal.4th 763, 767, 
107 Cal.Rptr.2d 617, 23 P.3d 1143.) “In performing 
our de novo review, we view the evidence in the light 
most favorable to plaintiff[ ]” (Wiener, supra, at p. 
1142, 12 Cal.Rptr.3d 615, 88 P.3d 517), and we “lib-
erally construe” plaintiff's evidence and “strictly 
scrutinize” that of defendant “in order to resolve any 
evidentiary doubts or ambiguities in [plaintiff's] fa-
vor” (ibid.). Viewed in that light, these are the facts 
here: 
 

In 1996, plaintiff Patrick O'Riordan and his wife 

Amy consulted Robert Hoyme, an independent in-
surance agent, for the purpose of replacing their life 
insurance policies with term life insurance. Hoyme 
suggested a policy issued by defendant Federal 
Kemper Life Assurance Company (Kemper). In the 
course of two meetings with Hoyme, the O'Riordans 
filled out application forms for Kemper policies at the 
preferred nonsmoker rate. 
 

The insurance applications had a medical ques-
tionnaire, which asked these two questions: (1) “Have 
you smoked cigarettes in the past 36 months?,” and (2) 
“Have you used tobacco in any other form in the past 
36 months?” According to plaintiff, his wife, Amy, 
had smoked for many years but quit in 1991, five years 
before submitting her application. Amy told Hoyme 
that she had been a smoker and that her previous life 
insurance policy was a smokers' policy. She also 
mentioned that she “might have had a couple of cig-
arettes in the last couple of years.” Hoyme replied: 
“That's not really what they're looking for. They're 
looking for smokers.” He explained that the O'Rior-
dans would have to undergo blood and urine tests to 
determine whether their bodies contained any traces of 
smoking. Someone—the record does not say whether 
it was Hoyme or Amy—checked the boxes marked 
“No” next to the two questions at issue. A doctor, 
approved and paid for by Kemper, examined Amy and 
took blood and urine samples, which showed no traces 
of nicotine. 
 

Although Hoyme had been an independent agent 
for many years, he had not previously sold insurance 
for Kemper. He submitted a request to be appointed as 
Kemper's agent, along with the O'Riordans' policy 
application forms, to Cenco Insurance Marketing 
Corporation, a general agent for Kemper with author-
ity to recruit agents. On May 24, 1996, two days after 
the *285 O'Riordans had filled out their applications, 
Cenco approved Hoyme's request to be appointed a 
Kemper agent. On June 28, 1996, Kemper issued a 
term life insurance policy to Amy at the preferred 
nonsmoker rate, listing plaintiff as the beneficiary. 
Kemper paid Hoyme a monthly commission as its 
agent on the policy. 
 

In November 1997, Amy was diagnosed with 
metastatic breast cancer. When Amy learned that she 
had only a short time to live, she began smoking again. 
She died ***510 on June 26, 1998, two days before 
the policy's two-year contestability period expired. 
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When plaintiff sought to collect on Amy's life 

insurance policy, Kemper conducted an investigation 
and learned that in July 1995, less than a year before 
Amy applied for the policy, Amy had asked her phy-
sician for, and received, a nicotine patch. The physi-
cian's report stated that although Amy had quit 
smoking several years previously, “recently, due to 
some stressors, she did start to smoke a little bit again, 
but is not smoking as much as she smoked previous-
ly.” Based primarily on this information, Kemper 
concluded that Amy had falsely answered the appli-
cation's questions pertaining to her smoking. It denied 
plaintiff's claim, and it rescinded the policy it had 
issued to Amy. 
 

Plaintiff then filed this action in superior court 
against Kemper, Cenco, and Hoyme. As amended, his 
complaint sought damages for breach of contract, 
breach of the covenant of good faith and fair dealing, 
negligence, fraud, negligent misrepresentation, and 
emotional distress. After plaintiff settled with Hoyme, 
the court, at plaintiff's request, dismissed the com-
plaint against Cenco, leaving only Kemper as a de-
fendant. 
 

Kemper moved for summary judgment or sum-
mary adjudication, claiming the facts were undisputed 
that Amy falsely answered the application's questions 
about smoking and tobacco use in the 36 months 
preceding her application, thus entitling Kemper to 
rescind Amy's life insurance policy. Kemper added 
that had Amy told the truth it would not have issued 
the policy. In his response, **756 plaintiff admitted 
that Amy had smoked a couple of cigarettes in 1995 
but said that this was the full extent of her smoking in 
the 36–month period preceding her application, and 
that she had obtained the nicotine patch as a precau-
tionary measure. Plaintiff asserted that Amy had ac-
curately described her cigarette usage to Hoyme when 
she applied for the insurance policy. The trial court 
granted Kemper's motion and entered judgment for 
Kemper. Plaintiff appealed. 
 

 *286 In a two-to-one decision, the Court of Ap-
peal affirmed the judgment. Justice Nicholson's lead 
opinion concluded that even if Amy had smoked only 
two cigarettes in the 36 months preceding her appli-
cation, she concealed the extent of her cigarette usage 
because she answered “no” to the questions in the 
application pertaining to her cigarette and tobacco 

usage in that period. The lead opinion described 
Kemper's two questions about Amy's use of tobacco as 
“a term of the [insurance] contract,” which unambi-
guously required Amy to answer “yes” to each ques-
tion if she had smoked even one cigarette during the 
36–month period at issue. Although the lead opinion 
concluded that insurance salesman Hoyme was 
Kemper's agent when he assisted Amy in answering 
those two questions, it reasoned that Hoyme's actual 
and ostensible authority “did not extend to interpreting 
an unambiguous term in the insurance.” 
 

Justice Blease concurred in the result, but on 
different grounds. In his view, based on the report of 
Amy's doctor who had given her the nicotine patch, 
Amy's smoking “was not confined to a couple of cig-
arettes but was a continuous problem....” Thus, he 
concluded, she “concealed the true extent of her 
smoking ... which justifies rescission of the policy....” 
 

Justice Hull dissented. He concluded that Kemper 
was estopped from asserting any concealment by Amy 
of her cigarette use, because she did tell Hoyme, 
whom Justice Hull viewed as Kemper's agent, that she 
had smoked a couple of cigarettes in the two years 
before her application. ***511 Moreover, Justice Hull 
said, Hoyme had “the ostensible authority to advise 
Amy O'Riordan of the information the insurance 
company needed to decide whether to issue a non-
smoker's policy....” 
 

We granted plaintiff's petition for review. 
 

II 
Under California law, every party to an insurance 

contract must “communicate to the other, in good 
faith, all facts within his knowledge which are ... ma-
terial to the contract ... and which the other has not the 
means of ascertaining.” (Ins.Code, § 332.) FN1 “Mate-
riality” is determined by “the probable and reasonable 
influence of the facts upon the party to whom the 
communication is due....” (§ 334.) 
 

FN1. All statutory citations are to the Insur-
ance Code unless otherwise stated. 

 
[3] When an insured has engaged in “conceal-

ment,” which is defined by statute as the “[n]eglect to 
communicate that which a party knows, and ought to 
communicate” (§ 330), the insurer may rescind the 
policy, even if the act *287 of concealment was un-
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intentional (§ 331). Similarly, a materially false re-
presentation at the time of, or before, issuance of a 
policy may result in rescission of the policy. (§ 359.) 
Thus, when an applicant for life insurance misrepre-
sents his or her history as a smoker in order to obtain a 
nonsmoker rate, the insurer may rescind the policy. 
(Old Line Life Ins. Co. v. Superior Court (1991) 229 
Cal.App.3d 1600, 1603–1606, 281 Cal.Rptr. 15.) 
 

[4] Kemper asserts that the facts are undisputed 
that Amy concealed the true extent of her cigarette use 
during the 36–month period preceding her application 
for life insurance. But plaintiff argues that Kemper is 
estopped from asserting any concealment by Amy 
because Hoyme, who plaintiff claims was Kemper's 
agent when he sold Amy the policy, told Amy she 
could answer “no” to Kemper's two questions inquir-
ing into her smoking during the period at issue. Al-
ternatively, plaintiff argues that Hoyme had ostensible 
authority to construe the meaning of the questions and 
that in advising Amy to respond “no” to the questions 
at issue, he misrepresented their meaning. (See 
**7576 Couch on Insurance (3d ed.1997) § 85:44, p. 
85–67 [“If the insurer's agent construes the questions 
[in an insurance application] either by stating what 
they mean or by specifically stating that certain in-
formation is or is not required, any misrepresentations 
which result therefrom are charged to the insurer, the 
theory being that the insurer's agent remains the in-
surer's agent even though he or she is assisting the 
insured.”]; see also 3 Appleman on Insurance 2d 
(Holmes ed.1998) § 10.4, p. 12.) 
 

Here, we need not decide the merits of plaintiff's 
claims of estoppel and ostensible authority. As we will 
explain, regardless of how those questions are re-
solved, it is a triable issue of fact whether Amy con-
cealed or failed to communicate material information 
to Kemper regarding her use of cigarettes in the 36 
months preceding her application for life insurance at 
a nonsmoker rate. Therefore, the trial court erred in 
granting Kemper's summary judgment motion. 
 

Pertinent are Amy's answers to the two questions 
in Kemper's medical questionnaire inquiring into her 
cigarette and tobacco usage. The first question asked, 
“Have you smoked cigarettes in the past 36 months?” 
That inquiry can reasonably be construed as an at-
tempt to determine habitual use, not the smoking of a 
single cigarette or two during that entire period. Had 
Kemper intended disclosure of the ***512 latter, it 

could have inquired into the smoking of “any” ciga-
rette during the relevant period. The second question 
asked: “Have you used tobacco in any other form in 
the past 36 months?” *288 Italics added.) Because this 
question directly followed the question pertaining to 
cigarette use, an applicant could reasonably construe 
it as inquiring into use of tobacco in any form other 
than cigarettes. Therefore, an applicant who, like 
Amy, has smoked just a couple of cigarettes but has 
not used tobacco in any other form during the period at 
issue could correctly answer “no” to this question. 
 

Thus, if (as plaintiff maintains) Amy smoked only 
a cigarette or two during the 36 months preceding her 
application and did not use any other tobacco prod-
ucts, she did not conceal her cigarette usage by ans-
wering “no” to the two questions at issue. 
 

[5][6] Moreover, even if, as Kemper insists, those 
two questions required disclosure of even a single 
cigarette smoked during the period at issue, Amy did 
not conceal that information from Kemper, because 
she did mention it to Hoyme when she applied for the 
life insurance. Although Hoyme was not Kemper's 
agent when he assisted Amy in responding to Kem-
per's medical questionnaire, he became one when his 
request to be so appointed—submitted with Amy's 
application—was granted. (See generally Ins.Code, § 
1704.5.) Once he became Kemper's agent, Hoyme had 
a duty to disclose to Kemper any material information 
he had pertaining to Amy's life insurance policy, and 
Kemper is deemed to have knowledge of such facts. ( 
In re Marriage of Cloney (2001) 91 Cal.App.4th 429, 
439, 110 Cal.Rptr.2d 615 [“As a general rule, an agent 
has a duty to disclose material matters to his or her 
principal, and the actual knowledge of the agent is 
imputed to the principal.”]; Civ.Code, § 2332 [“As 
against a principal, both principal and agent are 
deemed to have notice of whatever either has notice 
of, and ought, in good faith and the exercise of ordi-
nary care and diligence, to communicate to the oth-
er.”].) Therefore, Hoyme's knowledge of Amy's 
smoking of one or two cigarettes during the 36 months 
preceding the application was imputed to Kemper. 
“The fact that the knowledge acquired by the agent 
was not actually communicated to the principal ... 
does not prevent operation of the rule.” (Columbia 
Pictures Corp. v. DeToth (1948) 87 Cal.App.2d 620, 
630, 197 P.2d 580.) 
 

[7] Nor does it matter that Hoyme acquired the 
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information regarding Amy's cigarette use before he 
became Kemper's agent. “The principal is charged 
with knowledge which his agent acquires before the 
commencement of the relationship when that know-
ledge can reasonably be said to be present in the mind 
of the agent while acting for the principal.” (Columbia 
Pictures Corp. v. DeToth, supra, 87 Cal.App.2d at p. 
631, 197 P.2d 580; see also Schiffman v. Richfield Oil 
Co. (1937) 8 Cal.2d 211, 220–221, 64 P.2d 1081; 
Rest.2d Agency, § 276.) Here, because Hoyme be-
came Kemper's agent shortly after acquiring informa-
tion about Amy's **758 smoking, his knowledge of 
her smoking *289 “can reasonably be said to be 
present in [his] mind” (Columbia Pictures Corp., 
supra, 87 Cal.App.2d at p. 631, 197 P.2d 580) while 
he was acting as Kemper's agent. 
 

Kemper contends that Amy did not tell Hoyme 
that she had smoked any cigarettes during the 36 
months preceding the application.FN2 And Kemper 
points to the ***513 medical report by Amy's physi-
cian who, at Amy's request, prescribed a nicotine 
patch in the year preceding her application, as evi-
dence that Amy smoked more than just “a couple” of 
cigarettes in the period at issue. Based on the medical 
report, Justice Blease concluded in his concurring 
opinion that Kemper was entitled to summary judg-
ment because Amy's cigarette use “was not confined 
to a couple of cigarettes but was a continuous prob-
lem.” 
 

FN2. Although Hoyme testified in his depo-
sition that he did not recall Amy telling him 
that she had smoked two cigarettes during the 
36 months preceding the application, he did 
remember having “some conversation [with 
Amy] or a question ... about, you know, 
having, you know, a cigarette ... in the past, 
you know, at a special function or something 
like that....” He also said that he often told 
applicants that “if you have one [cigarette] 
once or twice a year, then it's probably not a 
big deal.” 

 
[8] But the question of Amy's cigarette use is a 

disputed material fact. In response to Kemper's motion 
for summary judgment, plaintiff declared that Amy 
had quit smoking in 1991 (more than three years be-
fore her life insurance application) and, apart from two 
cigarettes Amy shared with her sister during the 
three-year period at issue, she did not resume smoking 

until after she was diagnosed with terminal cancer in 
1997, the year after submitting her application. Plain-
tiff also submitted a corroborating declaration by 
Amy's sister, Pamela Inouye, who said that to her 
knowledge the only cigarettes Amy smoked from 
1991 to 1997 were a couple of cigarettes the two of 
them shared. When, as here, a dispositive factual issue 
is disputed, summary judgment is improper. (Guz v. 
Bechtel National, Inc. (2000) 24 Cal.4th 317, 334, 100 
Cal.Rptr.2d 352, 8 P.3d 1089.) 
 

In their briefs, the parties address the question 
whether the trial court should have granted Kemper's 
motion for summary adjudication of certain causes of 
action in plaintiff's amended complaint. The Court of 
Appeal did not address these issues, for its conclusion 
that Amy had materially misrepresented the extent of 
her smoking during the 36 months preceding her ap-
plication, thus entitling Kemper to rescind Amy's 
policy, necessarily disposed of plaintiff's entire com-
plaint. Nor were these issues encompassed in our grant 
of review. We therefore do not consider them here. 
 

 *290 CONCLUSION 
We reverse the judgment of the Court of Appeal, 

and we remand the matter to that court for further 
proceedings consistent with this opinion. 
 
WE CONCUR: GEORGE, C.J., BAXTER, WER-
DEGAR, CHIN, and MORENO, JJ. 
 
Cal.,2005. 
O'Riordan v. Federal Kemper Life Assur. 
36 Cal.4th 281, 114 P.3d 753, 30 Cal.Rptr.3d 507, 05 
Cal. Daily Op. Serv. 5984, 2005 Daily Journal D.A.R. 
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Court of Appeal, Fifth District, California. 
CALIFORNIA DEPARTMENT OF CORREC-

TIONS and REHABILITATION, Plaintiff and Res-
pondent, 

v. 
CALIFORNIA STATE PERSONNEL BOARD, De-

fendant and Respondent. 
Darrell Snell et al., Real Parties in Interest and Ap-

pellants. 
 

No. F048806. 
Feb. 14, 2007. 

 
Background: Disciplinary actions were brought 
against employees of the California Department of 
Corrections (CDC), based upon their dishonest denials 
of underlying charges that had been barred by statute 
of limitations. State Personnel Board dismissed all 
charges, including the charges of dishonesty. CDC 
filed a petition for a writ of administrative mandamus. 
The Superior Court, Fresno County, No. 
03CECG02539,Rosendo Pena, J., ordered the disho-
nesty charges reinstated. Employees appealed. 
 
Holding: The Court of Appeal, Ardaiz, P. J., held that 
statute of limitations did not bar disciplinary actions 
against employees based upon their dishonest denials 
of underlying charges that were barred by statute of 
limitations. 

  
Affirmed. 

 
West Headnotes 

 
[1] Administrative Law and Procedure 15A 

796 
 
15A Administrative Law and Procedure 
      15AV Judicial Review of Administrative Deci-
sions 
            15AV(E) Particular Questions, Review of 
                15Ak796 k. Law questions in general. Most 
Cited Cases  
 

Where the facts in administrative proceedings are 
undisputed, the administrative review board's ultimate 
conclusion is a pure question of law subject to de novo 
review. 
 
[2] Appeal and Error 30 842(1) 
 
30 Appeal and Error 
      30XVI Review 
            30XVI(A) Scope, Standards, and Extent, in 
General 
                30k838 Questions Considered 
                      30k842 Review Dependent on Whether 
Questions Are of Law or of Fact 
                          30k842(1) k. In general. Most Cited 
Cases  
 
Officers and Public Employees 283 72.51 
 
283 Officers and Public Employees 
      283I Appointment, Qualification, and Tenure 
            283I(H) Proceedings for Removal, Suspen-
sion, or Other Discipline 
                283I(H)3 Judicial Review 
                      283k72.49 Scope of Review 
                          283k72.51 k. Trial or hearing de no-
vo. Most Cited Cases  
 

Court of Appeal is not bound by the State Per-
sonnel Board's or the trial court's application and in-
terpretation of a statute. 
 
[3] Officers and Public Employees 283 72.12 
 
283 Officers and Public Employees 
      283I Appointment, Qualification, and Tenure 
            283I(H) Proceedings for Removal, Suspen-
sion, or Other Discipline 
                283I(H)1 In General 
                      283k72.11 Notice or Charge 
                          283k72.12 k. In general. Most Cited 
Cases  
 

Statute of limitations that applied to adverse ac-
tions against state employees of California Depart-
ment of Corrections (CDC) did not bar disciplinary 
actions against employees based upon their dishonest 
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denials of underlying charges that were barred by 
statute of limitations; consistent with plain language 
of statute of limitations and public policy considera-
tions, extensive lying during the course of investiga-
tive interviews that occurred within the applicable 
statute of limitations of the matter being investigated 
did not merge with the underlying offenses. West's 
Ann.Cal.Gov. Code § 19635. 
See 3 Witkin, Cal. Procedure (4th ed. 1996) Actions, § 
405 et seq.; Cal. Jur. 3d, Limitation of Actions, § 125 
et seq. 
[4] Statutes 361 181(1) 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k181 In General 
                          361k181(1) k. In general. Most Cited 
Cases  
 
Statutes 361 184 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k184 k. Policy and purpose of act. 
Most Cited Cases  
 

When interpreting a statute, courts must ascertain 
legislative intent so as to effectuate the law's purpose. 
 
[5] Constitutional Law 92 2473 
 
92 Constitutional Law 
      92XX Separation of Powers 
            92XX(C) Judicial Powers and Functions 
                92XX(C)2 Encroachment on Legislature 
                      92k2472 Making, Interpretation, and 
Application of Statutes 
                          92k2473 k. In general. Most Cited 
Cases  
     (Formerly 92k70.1(2)) 
 
 Statutes 361 176 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 

                361k176 k. Judicial authority and duty. 
Most Cited Cases  
 
Statutes 361 186 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k180 Intention of Legislature 
                      361k186 k. Cases and matters omitted. 
Most Cited Cases  
 

In the construction of a statute the office of the 
judge is simply to ascertain and declare what is con-
tained therein, not to insert what has been omitted, or 
to omit what has been inserted. 
 
[6] Statutes 361 188 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                      361k188 k. In general. Most Cited Cases  
 
Statutes 361 190 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k187 Meaning of Language 
                      361k190 k. Existence of ambiguity. 
Most Cited Cases  
 
Statutes 361 205 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k204 Statute as a Whole, and Intrinsic 
Aids to Construction 
                      361k205 k. In general. Most Cited Cases  
 

Legislative intent will be determined so far as 
possible from the language of statutes, read as a 
whole, and if the words are reasonably free from am-
biguity and uncertainty, the courts will look no further 
to ascertain its meaning. 
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[7] Statutes 361 174 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k174 k. In general. Most Cited Cases  
 

When construing a statute, the court should take 
into account matters such as context, the object in 
view, the evils to be remedied, the history of the times 
and of legislation upon the same subject, public poli-
cy, and contemporaneous construction. 
 
[8] Statutes 361 208 
 
361 Statutes 
      361VI Construction and Operation 
            361VI(A) General Rules of Construction 
                361k204 Statute as a Whole, and Intrinsic 
Aids to Construction 
                      361k208 k. Context and related clauses. 
Most Cited Cases  
 

When construing a statute, the various parts of the 
enactment must be harmonized by considering the 
particular clause or section in the context of the sta-
tutory framework as a whole. 
 
[9] Limitation of Actions 241 1 
 
241 Limitation of Actions 
      241I Statutes of Limitation 
            241I(A) Nature, Validity, and Construction in 
General 
                241k1 k. Nature of statutory limitation. 
Most Cited Cases  
 

There are several policies underlying statutes of 
limitation; one purpose is to give defendants reason-
able repose, thereby protecting parties from defending 
stale claims, and such statutes also stimulate plaintiffs 
to pursue their claims diligently. 
 
[10] Limitation of Actions 241 1 
 
241 Limitation of Actions 
      241I Statutes of Limitation 
            241I(A) Nature, Validity, and Construction in 
General 
                241k1 k. Nature of statutory limitation. 

Most Cited Cases  
 

A countervailing factor to those factors justifying 
statutes of limitation, is the policy favoring disposition 
of cases on the merits rather than on procedural 
grounds. 
 
**666 Wendell J. Llopis, for Real Parties in Interest 
and Appellants. 
 
No appearance for Defendant and Respondent. 
 
K. William Curtis, Warren C. Stracener, Wendi L. 
Ross, and Christopher E. Thomas, for Plaintiff and 
Respondent. 
 

 *799 OPINION 
ARDAIZ, P.J. 

INTRODUCTION 
In a case of first impression, we are asked to de-

termine whether Government Code section 19635 FN1 
bars disciplinary actions against employees of the 
California Department of Corrections (CDC) FN2 
based upon their dishonest denials of underlying 
charges where the underlying charges are barred by 
section 19635. We do not find **667 that extensive 
lying during the course of investigative interviews that 
occurred within the applicable statute of limitations of 
the matter being investigated merges with the under-
lying offense. This is consistent with case law saying 
that dishonesty is a separate act. Thus, section 19635 
does not bar the disciplinary actions in this case. 
 

FN1. All section citations are from the Gov-
ernment Code, unless otherwise stated. 

 
FN2. CRC is currently known as the Cali-
fornia Department of Corrections and Reha-
bilitation. For the purposes of consistency 
with the prior case history, we will continue 
to refer to it as CRC. 

 
STATEMENT OF THE CASE 

The facts are undisputed. Darrell Snell (Snell), 
Wayne Villarreal (W. Villarreal), Stephanie Rodri-
guez (Rodriguez), and Rene Villarreal (R. Villarreal), 
are employees of CDC. Snell and W. Villarreal are 
peace officer employees, and Rodriguez and R. Vil-
larreal are civilian employees. 
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 *800 Pursuant to section 19574, subdivision (a), 
CDC served various written notices of adverse actions 
(Notices) imposing disciplinary sanctions upon Snell, 
W. Villarreal, Rodriguez and R. Villarreal for partic-
ipating in a pyramid scheme from approximately June 
of 1996 to September of 1996. Snell and W. Villarreal 
were suspended for 180 work days, Rodriguez was 
suspended for 120 work days, and R. Villarreal was 
suspended for 140 work days. 
 

The Notices alleged various causes for discipline 
based upon the appellants' participation in the pyramid 
scheme. These causes included section 19572, subdi-
vision (d)—inexcusable neglect of duty; section 
19572, subdivision (r)—incompatible activities; and 
section 19572, subdivision (t)—other failure of good 
behavior. 
 

The Notices also alleged section 19572, subdivi-
sion (f)—dishonesty, as a cause of discipline. CDC 
alleged that the appellants were dishonest at various 
investigative interviews conducted by CDC, in ca-
lendar years 1997 and 1998, when they denied any 
participation in the pyramid scheme. 
 

As alleged in the Notice, Snell was interviewed 
on August 8, 1997 as a witness. He denied any in-
volvement and firsthand knowledge of the pyramid 
scheme. He participated in an investigatory interview 
on December 30, 1997. At this second interview, he 
denied any involvement in the pyramid scheme. 
 

W. Villarreal was interviewed on December 30, 
1997. He denied that he was ever approached or re-
cruited into the pyramid scheme. He denied that he 
was familiar with the pyramid scheme, or had any 
knowledge of the pyramid scheme other than through 
rumors. He denied ever attending any pyramid scheme 
meeting. He further denied discussing or recruiting for 
the pyramid scheme on the job. He denied that he 
conducted or hosted pyramid scheme parties or 
meetings at his home. He denied that he handled mo-
nies relative to the pyramid scheme. Although he was 
advised that several persons had testified that he was 
actively involved in the pyramid scheme, and had 
stated that they had been at his home for recruiting 
parties for the pyramid scheme, W. Villarreal con-
tinued to deny any firsthand knowledge of the pyramid 
scheme or involvement in it at any level. 
 

Rodriguez was interviewed on November 25, 

1997. She denied any involvement in the pyramid 
scheme including ever being approached, recruiting, 
investing, attending a meeting during which the py-
ramid scheme was explained and hosting a pyramid 
scheme party at her home. 
 

R. Villarreal was interviewed on February 11, 
1998. During this interview, she denied all involve-
ment and first hand knowledge of the pyramid 
scheme. She denied investing in the pyramid scheme. 
She denied recruiting for the *801 pyramid scheme. 
She denied attending or hosting any pyramid scheme 
parties. She denied **668 ever having received or 
handled monies for the pyramid scheme. 
 

Snell was served with a notice on December 14, 
1999. W. Villarreal was served with a notice on De-
cember 15, 1999. Rodriguez was served with a notice 
on December 2, 1999, and R. Villarreal was served 
with a notice on December 13, 1999. 
 

Pursuant to section 19575, subdivision (a), the 
appellants filed timely appeals with the State Per-
sonnel Board (“SPB”) requesting an administrative 
hearing to contest the validity of the Notices. The four 
appeals were consolidated for hearing. 
 

An administrative hearing was held before a duly 
appointed Administrative Law Judge (“ALJ”). Ap-
pellants repeated their denials at the hearing. The ALJ 
issued proposed decisions sustaining all disciplinary 
causes of action contained in the Notices, but modified 
the imposed suspensions. The ALJ found that Snell's 
and Rodriguez's denials of involvement in the pyramid 
scheme were not credible in light of testimony by 
numerous witnesses. The ALJ found that W. Villarreal 
and R. Villarreal were dishonest when they denied any 
knowledge of, or participation in, the pyramid scheme. 
On July 11, 2001, SPB adopted the proposed decisions 
of the ALJ, but further modified the imposed suspen-
sions. 
 

The appellants filed a timely Petition for Re-
hearing with SPB pursuant to section 19568. SPB 
granted appellants' Petition for Rehearing and set the 
appeals for further hearing and argument. 
 

On August 6, 2002, SPB issued a final decision 
dismissing all charges contained in the Notices, in-
cluding the charges of dishonesty. SPB found that the 
Notices were not served within the three-year limita-
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tion period of section 19635, and that the facts did not 
warrant a finding that CDC was entitled to the fraud 
discovery exception of that statute. SPB held that 
dishonesty during an investigatory interview is “a 
separate and serious charge,” but that the dishonesty 
charges were also untimely. SPB found persuasive 
appellants' argument that to allow the charges of dis-
honesty, based upon the appellants' denials of partic-
ipating in the pyramid scheme, to survive the dismis-
sal of the underlying charges “would defeat the pur-
poses of the statute of limitations set forth in Section 
19635.” 
 

SPB reasoned that for CDC to prove the appel-
lants' denials to be false and dishonest, CDC must 
prove the appellants' participation in the pyramid 
scheme to be factually true. SPB held that such a result 
would force the *802 appellants to litigate and defend 
matters whose litigation is already barred by the sta-
tute of limitations. According to SPB, “[t]his ‘boot-
strapping’ of the dishonesty charges to the underlying 
charges would, in turn, serve to eviscerate one of the 
primary purposes of a statute of limitations—to pre-
vent the hardship and injustice of having to defend 
against stale claims after memories have faded or 
evidence has been lost.” 
 

On July 11, 2003, CDC filed a Petition for Writ of 
Administrative Mandamus seeking to set aside SPB's 
final decision. CDC's Petition was heard on May 13, 
2005, before the Honorable Rosendo Pena of the 
Fresno County Superior Court. 
 

On July 5, 2005, Judge Pena held that SPB cor-
rectly decided that all disciplinary charges related to 
the employees' participation in the pyramid scheme 
are properly barred by the statute of limitations of 
section 19635, and that CDC is not entitled to the 
fraud discovery exception to that statute. However, 
Judge Pena also held that SPB erred as a matter of law 
when it dismissed the dishonesty charges as untimely. 
The trial court ordered the dishonesty**669 charges 
reinstated against appellants. 
 

Appellants filed a timely Notice of Appeal on 
September 6, 2005. They appeal only from Judge 
Pena's decision holding that the dishonesty charges 
were not barred by section 19635. 
 

DISCUSSION 
I. 

Standard of Review 
[1][2] Neither the appellants nor the respondent 

contest the factual determinations made by the trial 
court, or those made by SPB. Where the facts are 
undisputed, SPB's ultimate conclusion is a pure ques-
tion of law subject to de novo review. (Moosa v. State 
Personnel Bd. (2002) 102 Cal.App.4th 1379, 1384, 
126 Cal.Rptr.2d 321, 325.) Furthermore, we are not 
bound by SPB's or the trial court's application and 
interpretation of a statute. (Burden v. Snowden (1992) 
2 Cal.4th 556, 562, 7 Cal.Rptr.2d 531, 535.) 
 

II. 
Alameida v. State Personnel Board 

[3] Appellants argue that section 19635 bars the 
dishonesty charges against them. According to ap-
pellants, the dishonesty charges are based upon lies 
that *803 merged with, or are derivative of, the un-
derlying misconduct. Given that section 19635 bars 
charges based upon the underlying misconduct where 
appellants argue that section 19635 also bars charges 
based upon lies that merge with, or are derivative, of 
the underlying misconduct. In support, appellants cite 
Alameida v. State Personnel Bd. (2004) 120 
Cal.App.4th 46, 15 Cal.Rptr.3d 383 (Alameida ). 
 

 Alameida involved the interpretation of section 
3304, subdivision (d). FN3 In Alameida, the “CDC 
sought to dismiss an employee ... Nathan A. Lomeli, 
for immorality, discourteous treatment of the public, 
failure of good behavior, and dishonesty during in-
terviews investigating these charges.” (Alameida, 
supra, 120 Cal.App.4th at p. 50, 15 Cal.Rptr.3d 383.) 
Lomeli allegedly committed sexual offenses on Sep-
tember 18, 1998, and lied about them by falsely de-
nying them in an interview conducted by CDC on July 
12, 2000. (Id. at p. 51, 15 Cal.Rptr.3d 383.) Lomeli 
was served with a Notice of Adverse Action on No-
vember 15, 2000. (Ibid.) Lomeli opposed the adverse 
employment action, and an administrative hearing was 
held before an ALJ.   (Ibid.) 
 

FN3. Section 3304, subdivision (d) provides 
in relevant part that: “[N]o punitive action, 
nor denial of promotion on grounds other 
than merit, shall be undertaken for any act, 
omission, or other allegation of misconduct if 
the investigation of the allegation is not 
completed within one year of the public 
agency's discovery by a person authorized to 
initiate an investigation of the allegation of 
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an act, omission, or other misconduct. This 
one-year limitation period shall apply only if 
the act, omission, or other misconduct oc-
curred on or after January 1, 1998.” 

 
“Although the November 15, 2000, Notice of 

Adverse Action was served less than one year after 
Lomeli's alleged dishonesty in denying the sex of-
fenses during the investigatory interview on July 12, 
2000, the ALJ determined the dishonesty charge could 
not survive as a separate basis for discipline, because 
it flowed directly from the investigation of the Sep-
tember 1998 sex offense, and it would defeat the 
purpose of [the Public Safety Officers Procedural Bill 
of Rights Act (§ 3300 et seq.) (the Act) ] to allow the 
employer to circumvent the one-year limitations pe-
riod by allowing the agency to prove the underlying 
charges in order to demonstrate the employee was 
dishonest **670 in denying the charges.” (Alameida, 
supra, 120 Cal.App.4th at pp. 51–52, 15 Cal.Rptr.3d 
383.) SPB adopted the ALJ's decision. (Id. at p. 52, 15 
Cal.Rptr.3d 383.) 
 

CDC sought a writ of administrative mandamus, 
and was denied. The Alameida court affirmed. It re-
jected CDC's argument that the one-year statute of 
limitations in section 3304, subdivision (d) was ex-
tended pursuant to section 3304, subdivision (g), 
which provides an extension where CDC reopens an 
investigation based upon significantly new evidence 
that resulted from the public safety officer's predis-
ciplinary response. (Alameida, supra, 120 
Cal.App.4th at pp. 60–61, 15 Cal.Rptr.3d 383.) 
 

 *804 The Alameida court went on to note that 
“peace officers in interrogations under the Act do not 
have a right to remain silent.” (Id. at p. 62, 15 
Cal.Rptr.3d 383.) It cited the California Supreme 
Court case of (Lybarger v. City of Los Angeles (1985) 
40 Cal.3d 822, 827, 221 Cal.Rptr. 529, 531–32) in 
which our Supreme Court held that “[a]s a matter of 
constitutional law, it is well established that a public 
employee has no absolute right to refuse to answer 
potentially incriminating questions posed by his em-
ployer. Instead, his self-incrimination rights are 
deemed adequately protected by precluding any use of 
his statements at a subsequent criminal proceeding.” 
Furthermore, “although the officer under investigation 
is not compelled to respond to potentially incrimi-
nating questions, and his refusal to speak cannot be 
used against him in a criminal proceeding, neverthe-

less such refusal may be deemed insubordination 
leading to punitive action by his employer.” (Lybarger 
v. City of Los Angeles, supra, 40 Cal.3d at p. 828, 221 
Cal.Rptr. 529, 710 P.2d 329.) 
 

Drawing upon this precedent, the Alameida court 
stated that “[i]t is unseemly to force a person to answer 
an allegation of misconduct and then punish him for 
denying the allegation.” (Alameida, supra, 120 
Cal.App.4th at p. 62, 15 Cal.Rptr.3d 383, fn. omitted.) 
The Alameida court also agreed “with the ALJ and the 
trial court that the denial in these circumstances does 
not constitute separate actionable misconduct but in 
effect merges with or is derivative of the alleged un-
derlying misconduct. As phrased by the ALJ, the 
dishonesty charge flows directly from the investiga-
tion of the assault. To allow the dishonesty charge to 
survive would defeat the purpose of the limitations 
period, which is to ensure that conduct that could 
result in discipline should be adjudicated when 
memories are fresh.” (Alameida, supra, 120 
Cal.App.4th at p. 62, 15 Cal.Rptr.3d 383.) FN4 
 

FN4. SPB also was concerned that the “ 
‘bootstrapping’ of the dishonesty charges to 
the underlying charges would, in turn, serve 
to eviscerate one of the primary purposes of a 
statute of limitations—to prevent the hard-
ship and injustice of having to defend against 
stale claims after memories have faded or 
evidence has been lost.” 

 
Although appellants concede that section 3304, 

subdivision (d) is not the applicable statute of limita-
tions in this case,FN5 nevertheless, appellants argue 
that the holding of the Alameida court—that a denial 
of underlying charges merges with the underlying 
offenses—can be generalized to **671 all statutes of 
limitations, including section 19635. We disagree. 
There is nothing in the plain language of section 
19635, or in the purposes of statutes of limitations, 
that supports a finding that extensive lying during 
investigatory interviews *805 merges with the un-
derlying misconduct that is being investigated. Thus, 
we do not interpret section 19635 to bar the dishonesty 
charges here. 
 

FN5. Section 3304, subdivision (d) does not 
apply in this case for several reasons. First, 
Snell and W. Villarreal are the only public 
safety officers in this appeal, and section 
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3304, subdivision (d) only applies to public 
safety officers. (§ 3301.) Second, their dis-
honesty occurred during interviews on De-
cember 30, 1997, and so was not within the 
purview of section 3304, subdivision (d), 
which only applies to misconduct occurring 
on or after January 1, 1998. 

 
III. 

Interpreting Statutes of Limitations 
[4][5][6][7][8] “The principles governing the 

proper construction of a statute are well estab-
lished....” (California Teachers Assn. v. Governing 
Bd. of Golden Valley Unified School Dist. (2002) 98 
Cal.App.4th 369, 375, 119 Cal.Rptr.2d 642, 646.) “ 
‘Courts must ascertain legislative intent so as to ef-
fectuate a law's purpose. [Citations.] “In the con-
struction of a statute ... the office of the judge is simply 
to ascertain and declare what is ... contained therein, 
not to insert what has been omitted, or to omit what 
has been inserted; ...” [Citation.] Legislative intent 
will be determined so far as possible from the lan-
guage of statutes, read as a whole, and if the words are 
reasonably free from ambiguity and uncertainty, the 
courts will look no further to ascertain its meaning. 
[Citation.] “ ‘The court should take into account 
matters such as context, the object in view, the evils to 
be remedied, the history of the times and of legislation 
upon the same subject, public policy, and contempo-
raneous construction.’ ” [Citations.] “Moreover, the 
various parts of a statutory enactment must be har-
monized by considering the particular clause or sec-
tion in the context of the statutory framework as a 
whole.” [Citations.]' ” (Id. at pp. 375–376, 119 
Cal.Rptr.2d 642.) 
 

[9][10] With respect to statutes of limitations, our 
Supreme Court has held that “[t]here are several pol-
icies underlying such statutes. One purpose is to give 
defendants reasonable repose, thereby protecting par-
ties from ‘defending stale claims, where factual ob-
scurity through the loss of time, memory or supporting 
documentation may present unfair handicaps.’ [Cita-
tions.] A statute of limitations also stimulates plain-
tiffs to pursue their claims diligently. [Citations.] A 
countervailing factor, of course, is the policy favoring 
disposition of cases on the merits rather than on pro-
cedural grounds. [Citations.]” (Fox v. Ethicon En-
do–Surgery, Inc. (2005) 35 Cal.4th 797, 806, 27 
Cal.Rptr.3d 661, 666–67.) 
 

Thus, we interpret section 19635 by examining its 
plain language and in light of its purposes. 
 

A. 
Section 19635 

Section 19635 states: 
 

“No adverse action shall be valid against any state 
employee for any cause for discipline based on any 
civil service law of this *806 state, unless notice of 
the adverse action is served within three years after 
the cause for discipline, upon which the notice is 
based, first arose. Adverse action based on fraud, 
embezzlement, or the falsification of records shall 
be valid, if notice of the adverse action is served 
within three years after the discovery of the fraud, 
embezzlement, or falsification.” 

 
By its plain language, section 19635 provides that 

disciplinary action can be imposed on a state em-
ployee only if the employee was timely served with 
written notice of the disciplinary action. The written 
notice must be served upon the state employee within 
three years after the **672 cause for discipline first 
arose, or three years after discovery of fraud, embez-
zlement, or falsification. (§ 19635.) Moreover, the 
disciplinary action must be based upon a civil service 
law of California, or based upon fraud, embezzlement 
or the falsification of records. (Ibid.) 
 

Dishonesty is specifically listed as a cause for 
discipline in the California civil service law. (§ 19572, 
subd. (f).) Thus, section 19635 applies to any adverse 
action based upon dishonesty. 
 

Here, appellants were served with Notices con-
taining dishonesty charges within three years of their 
dishonest denials at investigatory interviews. Thus, 
under the plain language of section 19635, appellants 
could be disciplined for their lies. 
 

B. 
The Purpose of Statutes of Limitations Does No 

Support Barring The Disciplinary Charges 
Although appellants concede that dishonesty is 

categorized as a separate charge under section 19572, 
they argue that this does not mean that “dishonesty is a 
separately actionable cause for discipline in the con-
text of the statute of limitations issue presented in this 
appeal.” Appellants contend that section 19635 should 
be interpreted to bar the dishonesty charges because, 
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here, their lies at the investigatory interviews merged 
with the underlying misconduct being investigated. 
According to appellants, to interpret section 19635 
otherwise would eviscerate the purposes of statutes of 
limitations. We disagree. 
 

Lying is a separate and distinct offense from the 
underlying offense. (§ 19572, subd. (f); Timothy 
Welch (1992) SPB Dec. No. 92–03; LaChance v. 
Erickson (1998) 522 U.S. 262, 267–268, 118 S.Ct. 
753 [holding that a federal employee can be charged 
with dishonesty for giving false denials of charged 
misconduct during an agency's investigatory interview 
even though the denials were not made under oath; 
noting that “any *807 claim that employees not al-
lowed to make false statements might be coerced into 
admitting misconduct, whether they believe that they 
are guilty or not, in order to avoid the more severe 
penalty of removal for falsification is entirely frivol-
ous.”] ) 
 

Moreover, the lying here involved repeated dis-
honest denials of allegations relating to the underlying 
misconduct. We do not find that such repeated denials 
are mere denials of underlying charges to which 
Alameida limited itself. ( Alameida, supra, 120 
Cal.App.4th at p. 62 fn. 10, 15 Cal.Rptr.3d 383 But cf. 
Brogan v. U.S. (1998) 522 U.S. 398, 118 S.Ct. 805, 
139 L.Ed.2d 830 [rejecting argument that federal 
statute criminalizing making of false statements has an 
unwritten exception for the “ ‘exculpatory no,’ ” a 
simple denial of guilt.] ) 
 

Also, appellants were charged only a few months 
after the statute of limitations had expired on the un-
derlying misconduct, and they were charged with 
lying within the limitations period of section 19635. 
These factual circumstances distinguish this case from 
Alameida. The Alameida court, and the SPB in this 
case, was concerned that discipline should be adjudi-
cated while memories are fresh in order to prevent the 
hardship and injustice of having to defend against stale 
claims. (Alameida, supra, 120 Cal.App.4th at p. 62, 15 
Cal.Rptr.3d 383.) In this case, however, appellants do 
not contend that CDC presented witnesses at the 
hearing before the ALJ whose memories have faded, 
or that the evidence presented at the hearing was stale, 
or that exculpatory evidence was lost. As another 
appellate court has observed, “the policy behind sta-
tutes of limitation, which the United States Supreme 
Court long ago noted is to ‘promote justice by pre-

venting **673 surprises through the revival of claims 
that have been allowed to slumber until evidence has 
been lost, memories have faded and witnesses have 
disappeared.’ [Citations.] No claim slumbered here. 
No evidence was lost. No witnesses disappeared. Not 
by a long shot.” (Parra v. City and County of San 
Francisco (2006) 144 Cal.App.4th 977, 998, 50 
Cal.Rptr.3d 822, 838.) FN6 
 

FN6. We note that the Legislature determines 
limitations period for policy rationales other 
than just prevention of surprises through the 
revival of stale claims. For example, an ex-
amination of the limitations periods for 
crimes suggests that the limitations period 
depends, to some extent, on the gravity of the 
crime. Thus, we have no statute of limitations 
for very serious crimes such as murder 
(Pen.Code, § 799), six-year limitations pe-
riod for crimes such as arson causing bodily 
injury (Penal Code, § 800), and three-year 
limitations period for other lesser crimes 
(Pen.Code, § 801), even though witnesses' 
memories may have deteriorated in the same 
manner for these crimes. 

 
Appellants argue that permitting dishonesty 

claims to survive when the dishonest denials occurred 
within the limitations period of the underlying charges 
would effectively extend the three-year limitations 
period in section 19635 into a six-year limitations 
period for dishonesty charges. According to *808 
appellants, such a holding would permit “a public 
agency [to] interview an employee about a prior act of 
misconduct just days before the lapse of the three year 
limitations period upon that act of prior misconduct, 
then wait another three years before serving the em-
ployee with a notice of adverse action alleging charges 
of dishonesty based upon the employee's denial at the 
interview, of any involvement in that prior act of 
misconduct. This puts an employee in the position of 
having to defend against prior acts of misconduct over 
six years old.” 
 

Appellants overstate their case. The hypothetical 
situation presented by appellants is not the situation 
that occurred in the present case. (Sulier v. State 
Personnel Bd. (2004) 125 Cal.App.4th 21, 30, 22 
Cal.Rptr.3d 615.) Here, appellants only had to defend 
statements that they made approximately two years 
before, well within the three-year limitations period of 
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section 19635. 
 

Finally, public policy considerations—including 
the fact that correctional officers are involved, Cali-
fornia's policy against hiring dishonest employees, 
and the policy favoring honesty over dishones-
ty—support our finding that extensive lying does not 
merge with underlying offense. 
 

First, this case involves state employees who 
work in our correctional facilities. Appellants are 
public employees to whom we entrust the care and 
rehabilitation of criminals. Moreover, two of the ap-
pellants are peace officers who are held to a higher 
standard of conduct than other public employees. 
(Flowers v. State Personnel Bd. (1985) 174 
Cal.App.3d 753, 759, 220 Cal.Rptr. 139, 142.) As 
such, to find that their lies merge with underlying 
misconduct and thus are barred by section 19635 
would permit appellants to conduct themselves in a 
manner unbefitting correctional employees. 
 

Second, “[p]ublic employees are trustees of the 
public interest and thus owe a special duty of integri-
ty.” (Long Beach City Employees Assn. v. City of Long 
Beach (1986) 41 Cal.3d 937, 952, 227 Cal.Rptr. 90, 
99.) Moreover, “[b]y its enactment of section 19572, 
subdivision (f), the Legislature indicated a strong 
public policy against having dishonest employees in 
the state service.” (Gee v. California State Personnel 
Bd. (1970) 5 Cal.App.3d 713, 719, 85 Cal.Rptr. 762, 
769.) To permit appellants who lied during investi-
gatory interviews and who were charged with viola-
tions of **674 section 19572, subdivision (f), to es-
cape unscathed would be contrary to the strong public 
policy against having dishonest public employees. 
 

Lastly, a contrary finding would encourage lying 
during investigative interviews because there are no 
consequences for lying if the lie is not caught prior to 
the expiration of the limitations period on the under-
lying misconduct. For example, a finding that the lies 
merge with the underlying offense would *809 en-
courage a rational person to lie where the investigatory 
interview into misconduct occurred towards the end of 
the limitations period, as it would be unlikely for the 
investigator to discover that the denials were lies 
within the limitations period. 
 

Thus, policy considerations support finding that 
appellants' extensive lying do not merge with the 

underlying misconduct. Therefore, section 19635 does 
not bar the dishonesty charges in this case. 
 

DISPOSITION 
The judgment is affirmed. 

 
WE CONCUR: LEVY, and GOMES, JJ. 
 
Cal.App. 5 Dist.,2007. 
California Dept. of Corrections and Rehabilitation v. 
Personnel Bd. 
147 Cal.App.4th 797, 54 Cal.Rptr.3d 665, 25 IER 
Cases 1476, 07 Cal. Daily Op. Serv. 1625 
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