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EXECUTIVE SUMMARY 

Attached is the draft proposed statement of decision for this matter.  This draft proposed 
statement of decision also functions as the draft staff analysis, as required by section 1183.07 of 
the Commission on State Mandates’ (Commission’s) regulations.   

Overview 
This test claim is filed on behalf of counties seeking reimbursement for the cost of retiree health 
benefits for sheriff employees who provide court security services to the trial courts.   
The claimant alleges that, before 2009, these costs were funded by the state through the Trial 
Court Funding program.  The claimant contends that in 2009, the state shifted the cost of retiree 
health benefits for these employees to the counties and that, pursuant to article XIII B, section 
6(c) of the California Constitution, reimbursement is required for these costs.  Article XIII B, 
section 6(c), was added to the California Constitution in 2004 to expand the definition of a new 
program or higher level of service as follows:  “A mandated new program or higher level of 
service includes a transfer by the Legislature from the State to cities, counties, cities and 
counties, or special districts of complete or partial financial responsibility for a required program 
for which the State previously had complete or partial financial responsibility.”  The claimant 
estimates the costs of its retiree health benefits at $4,813,476 for 2009-2010, and $4,890,183 for 
2010-2011.1   

1 Claimant also includes cost estimates from the counties of Sacramento, Santa Clara, and Kern.  
Sacramento County estimated costs of $192,517 for 2009-2010, and $160,892 for 2010-2011.  
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A. History of trial court funding and sheriff court security. 
Since at least 1883, counties have been responsible for providing law enforcement security to the 
trial courts.2  Before the Trial Court Funding Act, counties had primary responsibility for 
funding the operation of trial courts, including expenses related to all non-judicial court 
personnel, and all operational and facilities costs of the superior, municipal, and justice courts.     

In 1988, the Brown-Presley Trial Court Funding Act (Stats. 1988, ch. 945) was enacted as a 
grant program that provided significant state funding for trial courts.  Beginning in 1989, 
counties were authorized to opt into the trial court funding program, and those that did, received 
state block grants and waived their claims for mandate reimbursement for existing mandates 
related to trial court operations.  The block grants were available to pay for “court operations,” 
defined in Government Code section 77003 to include the “salary, benefits, and public agency 
retirement contributions” for “those marshals and sheriffs as the court deems necessary for court 
operations.”  In exchange for the block grant funding, trial courts gave up their fees, fines and 
penalty revenue.  If a county did not opt into the program, “court operations” remained a county 
cost.  By 1989, all counties opted into the Brown-Presley Trial Court Funding Act. 

The Judicial Council adopted Rule 810 of the California Rules of Court in 1988 to implement the 
Brown-Presley Trial Court Funding Act, and to further define “court operations” as provided in 
Government Code section 77003.  In 1995, Rule 810 was amended to its present-day form. 
Effective January 1, 2007, Rule 810 was renumbered to Rule 10.810 and amended without 
substantive change.  The rule defines “court operations” to include “the salaries and benefits for 
those sheriff, marshal, and constable employees as the court deems necessary for court 
operations in superior and municipal courts and the supervisors of those sheriff, marshal, and 
constable employees who directly supervise the court security function.”  Function 8 of the rule 
further states that court security services deemed necessary by the court “includes only the duties 
of (a) courtroom bailiff (b) perimeter security (i.e., outside the courtroom but inside the court 
facility), and (c) at least .25 FTE dedicated supervisors of these activities.”  The allowable costs 
included in the state block grant included the “salary, wages, and benefits” of sheriff employees 
and their supervisors.   

In 1997, the Lockyer-Isenberg Trial Court Funding Act (Stats. 1997, ch. 850) removed the local 
“opt-in” provisions for trial court funding and transferred principal funding responsibility for 
trial court operations to the state beginning in fiscal year 1997-1998, freezing county 
contributions at fiscal year 1994-1995 levels.  To implement the Act, Government Code section 
68073(a) was amended to state that “Commencing July 1, 1997, and each year thereafter, no 
county or city and county shall be responsible to provide funding for ‘court operations’ as 
defined in Section 77003 and Rule 810 of the California Rules of Court as it read on July 1, 
1996.”  In addition, sections 77200 and 77201 were added to the Government Code to provide 
the following: 

Kern County estimated costs of $69,463 for both 2009-2010, and 2010-2011.  Santa Clara 
County estimated costs of $455,915 for 2009-2010, and $582,768 for 2010-2011.   
2 See Government Code section 69922, derived from former Political Code, sections 4176 and 
4157 (Stats. 1883, ch. 75). 
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• Beginning July 1, 1997, the state shall assume sole responsibility for the funding of court 
operations as defined in section 77003 and Rule 810 as it read on July 1, 1996, and 
allocate funds to the individual trial courts pursuant to an allocation schedule adopted by 
the Judicial Council. 

• In the 1997-1998 fiscal year, each county shall remit to the state in four equal 
installments, amounts identified and expended by the court for court operations during 
the 1994-1995 fiscal year.  This payment is known as the maintenance of effort (MOE) 
payment.   

• Except as specifically allowed for adjustments (i.e., if a county incorrectly or failed to 
report county costs as court operations in the 1994-1995 fiscal year), county remittances 
shall not be increased in subsequent years. 

Beginning in fiscal year 1999-2000, the state provided counties additional relief by reducing 
their MOE payments for court operations pursuant to Government Code section 77201.1.   

In 2002, the Legislature enacted the Superior Court Law Enforcement Act of 2002  
(Stats. 2002, ch. 1010, SB 1396; adding Gov. Code §§ 69920, et seq.), which was sponsored by 
the Judicial Council and the California State Sheriffs Association to clarify the court operations 
and security costs paid by the state through the concept of a “contract law enforcement 
template.”  The 2002 Act further provides that the template replaces the definition of law 
enforcement costs in Function 8 of Rule 810 of the California Rules of Court for sheriff court 
security costs.  Government Code section 69927(a)(5) then defines the allowable costs for 
security personnel services to be included in the template and, for the first time, identifies 
examples of allowable benefits as follows: 

“Allowable costs for security personnel services,” as defined in the contract law 
enforcement template, means the salary and benefits of an employee, including, 
but not limited to, county health and welfare, county incentive payments, deferred 
compensation plan costs, FICA or Medicare, general liability premium costs, 
leave balance payout commensurate with an employee’s time in court security 
services as a proportion of total service credit earned after January 1, 1998, 
premium pay, retirement, state disability insurance, unemployment insurance 
costs, worker’s compensation paid to an employee in lieu of salary, worker’s 
compensation premiums of supervisory security personnel through the rank of 
captain, line personnel, inclusive of deputies, court attendants, contractual law 
enforcement services, prisoner escorts within the courts, and weapons screening 
personnel, court required training, and overtime and related benefits of law 
enforcement supervisory and line personnel. 

In addition, the 2002 Act required the Judicial Council to adopt a rule establishing a working 
group on court security.  The working group is required to recommend modifications to the 
template used to determine which security costs may be submitted by the courts to the 
Administrative Office of the Courts (AOC) pursuant to the 2002 Act.   

The 2002 Act also enacted Government Code sections 69926 and 69927 to require the superior 
court and the sheriff or marshal’s department to enter into an annual or multi-year memorandum 
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of understanding specifying the agreed upon level of court security services, cost of services, and 
terms of payment.  By April 30 of each year, the sheriff or marshal is required to provide 
information as identified in the contract law enforcement template to the superior court in that 
county specifying the nature, extent, and basis of costs, including negotiated and projected salary 
increases for the following budget year.  Actual court security allocations shall be subject to the 
approval of the Judicial Council and the funding provided by the Legislature.  The AOC is 
required to use the actual salary and benefit costs approved for court law enforcement personnel 
as of June 30 of each year in determining the funding request that will be presented to the 
Department of Finance.  Any new security cost categories identified by the sheriff or marshal 
that are not identified in the template “shall not be operative unless the funding is provided by 
the Legislature.”3 

The Judicial Council adopted the contract law enforcement template, effective May 1, 2003.    
Allowable benefits payable by the state under the 2002 Act are listed in section III of the 
template as follows: 

BENEFIT: This is the list of the allowable employer-paid labor-related employee 
benefits. 

County Health & Welfare (Benefit Plans) 

County Incentive Payments (PIP) 

Deferred Compensation Plan Costs 

FICA/Medicare 

General Liability Premium Costs 

Leave Balance Payout 

Premium Pay (such as POST pay, location pay, Bi-lingual pay, training officer 
pay) 

Retirement 

State Disability Insurance (SDI) 

Unemployment Insurance Cost 

Workers Comp Paid to Employee in lieu of salary 

Workers Comp Premiums 

Section II of the template contains the list of 23 non-allowable costs.  Retiree health benefits are 
not specifically identified in Section II as a non-allowable cost.   

3 Exhibit --, Trial Court Financial Policies and Procedures (FIN 14.01, 6.2 Allowable Costs) 
adopted by the Judicial Council effective September 1, 2010, states the procedure as follows: 
“The court is responsible only for allowable cost categories that were properly billed before the 
enactment of the Superior Court Law Enforcement Act of 2002.  The sheriff may not bill the 
court for any new allowable cost categories listed herein until the court has agreed to the new 
cost and new funding has been allocated to the court for this purpose.” 
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B. The 2009 test claim statute excludes retiree health benefits from the sheriff court security 
costs payable by the state. 

The 2009 test claim statute (Stats. 2009-2010, 4th Ex. Sess, ch. 22), in amending Government 
Code sections 69926(b), specified allowable benefit costs for court security personnel and 
expressly excluded retiree health benefits from costs of services payable by the state.  It also 
defined retiree health benefits that are now excluded to include, but not be limited to, the current 
costs of future retiree health benefits for either currently employed or already retired personnel.   

The 2009 statute also amended Government Code section 69927(a)(6)(A) as follows: “(A) The 
Administrative Office of the Courts shall use the actual average salary and benefits costs 
approved for court law enforcement personnel as of June 30 of each year in determining the 
funding request that will be presented to the Department of Finance.”   

Procedural History 

Claimant filed the test claim on June 30, 2010.4  The Judicial Council filed comments on  
August 16, 2010, arguing that the claim should be denied on several grounds.5  The Department 
of Finance filed comments on August 17, 2010, contending that the test claim should be denied 
because the state was not responsible for the retiree health benefits before the enactment of the 
2009 test claim statute.6  The claimant filed rebuttal comments on September 15, 2010.7 

Commission Responsibilities 
Under article XIII B, section 6 of the California Constitution, local agencies and school districts 
are entitled to reimbursement for the costs of state-mandated new programs or higher levels of 
service.  In order for local government to be eligible for reimbursement, one or more similarly 
situated local agencies or school districts must file a test claim with the Commission.  “Test 
claim” means the first claim filed with the Commission alleging that a particular statute or 
executive order imposes costs mandated by the state.  Test claims function similarly to class 
actions and all members of the class have the opportunity to participate in the test claim process 
and all are bound by the final decision of the Commission for purposes of that test claim.  The 
Commission is the quasi-judicial body vested with exclusive authority to adjudicate disputes 
over the existence of state-mandated programs within the meaning of article XIII B, section 6.  In 
making its decisions, the Commission cannot apply article XIII B as an equitable remedy to cure 
the perceived unfairness resulting from political decisions on funding priorities.8 

Claims 
The following chart provides a brief summary of the issues raised and staff’s recommendation. 

4 Exhibit A. 
5 Exhibit B. 
6 Exhibit C. 
7 Exhibit D. 
8 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802. 
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Subject  Description  Staff Recommendation 
Government Code sections 
69920, 69921, 69921.5, 
69922, 69925, 69927 (Stats. 
2002, ch. 1010, eff. Jan. 1, 
2003), Government Code 
section 77212.5 (Stats. 1998, 
ch. 764, eff. Jan. 1, 1999), 
and the California Rules of 
Court, Rule 10.810(a), (b), 
(c), (d), and Function 8 
(Court Security). 

These statutes and Rule of 
Court contained old rules 
governing the allowable 
costs paid by the state for 
sheriff court security 
services under the 1997 
Lockyer-Isenberg Trial 
Court Funding Act and the 
2002 Superior Court Law 
Enforcement Act. 

Deny.  The test claim was filed 
beyond the statute of limitations 
for these code sections and Rule 
and, thus, the Commission does 
not have jurisdiction.  In 
addition, a Rule of Court is not 
subject to article XIII B,  
section 6. 

Government Code section 
69927, as amended by 
Statutes 2009 (4th Ex. Sess.) 
chapter 22. 

As amended, section 69927 
states the following: “The 
Administrative Office of the 
Courts shall use the actual 
average salary and benefits 
costs approved for court law 
enforcement personnel as of 
June 30 of each year in 
determining the funding 
request that will be 
presented to the Department 
of Finance.”   

Deny.  Government Code section 
69927, as amended in 2009, does 
not result in a reimbursable 
state-mandated program.  This 
section requires the AOC to act, 
but does not impose any required 
duties or costs on counties.   

Government Code section 
69926(b), as amended by 
Statutes 2009-2010 (4th Ex. 
Sess.), chapter 22.   

This statute excludes retiree 
health benefits from the cost 
of sheriff court security 
services provided to the trial 
courts.  The Legislature 
added the following 
language to the statute: 

“In calculating the 
average cost of benefits, 
only those benefits listed 
in paragraph (6) of 
subdivision (a) of Section 
69927 shall be included.  
For purposes of this 
article, “benefits” 
excludes any item not 
expressly listed in this 
subdivision, including, 
but not limited to, any 

Partial Approve.  Section 
69926(b), as amended in 2009, 
imposes a new program or 
higher level of service within the 
meaning of article XIII B, 
section 6(c), and costs mandated 
by the state, and therefore 
constitutes a reimbursable state-
mandated program for the 
following costs incurred from 
July 28, 2009, to June 27, 2012, 
only for those counties that 
previously included retiree 
health benefit costs in its cost for 
court operations and billed those 
costs to the state under the trial 
court funding program before  
January 1, 2003, and only for 
existing employees hired before 
July 28, 2009, to provide sheriff 
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costs associated with 
retiree health benefits.  
As used in this 
subdivision, retiree health 
benefits includes, but is 
not limited to, the current 
cost of health benefits for 
already retired personnel 
and any amount to cover 
the costs of future retiree 
health benefits for either 
currently employed or 
already retired personnel. 
(Emphasis added.)” 

 

court security services in 
criminal and delinquency 
matters, who have a vested right 
to such benefits: 

• Amounts actually paid in 
the claimed fiscal year to 
an insurer, other benefit 
provider, or trustee to 
prefund the future retiree 
health benefit costs 
earned by county 
employees in the claimed 
fiscal year who provided 
court security services in 
criminal and delinquency 
matters pursuant to 
Government Code 
section 69922; and 

• Amounts actually paid in 
the claimed fiscal year to 
an insurer, other benefit 
provider, or trustee to 
reduce an existing 
unfunded liability of the 
county for the health 
benefit costs previously 
earned by county 
employees who provided 
court security services in 
criminal and delinquency 
matters pursuant to 
Government Code 
section 69922. 

In addition, revenue received by 
a county eligible to claim 
reimbursement in fiscal year 
2011-2012 for this program from 
the 2011 Public Safety 
Realignment Act (Gov. Code, §§ 
30025, 30027) shall be identified 
and deducted as offsetting 
revenue from any claim for 
reimbursement. 
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Analysis 
A. The Commission does not have jurisdiction over the 1998 and 2002 statutes or the 

California Rules of Court, Rule 10.810(a), (b), (c), (d) and Function 8 (Court Security).   
Government Code section 17551(c) requires that: “Local agency and school district test claims 
shall be filed not later than 12 months following the effective date of a statute or executive order, 
or within 12 months of incurring increased costs as a result of a statute or executive order, 
whichever is later.”  Section 1183 of the Commission’s regulations defines the phrase “within 12 
months” of incurring costs to mean “by June 30 of the fiscal year following the fiscal year in 
which increased costs were first incurred by the test claimant.”   

This test claim was timely filed with respect to the enactment of Statutes 2009-2010, 4th Ex. 
Session, chapter 22 (SB 13).  However, the test claim was filed well beyond 12 months 
following the effective dates of the Statutes 1998, chapter 764 (AB 92), which amended 
Government Code section 77212.5 (eff. Jan. 1, 1999); Statutes 2002, chapter 1010 (SB 1396), 
which added and amended Government Code sections 69920, 69921, 69921.5, 69922, 69925, 
and 69927 (eff. Jan. 1, 2003); and, the effective date of Rule 10.810, as added in 1988 and last 
amended in 1997.  In addition, there is no evidence in the record to support a finding that the 
claimant first incurred increased costs as a result of the 1998 and 2002 statutes, or the Rules of 
Court as last amended in 1997, later than the 12-month period after these laws became effective.  
Moreover, Rules of Court are not subject to the reimbursement requirement of article XIII B, 
section 6.  Rules of Court are adopted by the Judicial Council, an agency within the judicial 
branch, and establish procedures and rules for the courts.9  Article XIII B, section 6, however, 
applies to mandates imposed by “the Legislature or any state agency” and does not extend to 
requirements imposed by the judicial branch of government.  

Accordingly, the Commission does not have jurisdiction over Government Code sections 69920, 
69921, 69921.5, 69922, 69925, 69927 (Stats. 2002, ch. 1010, eff. Jan. 1, 2003),  Government 
Code section 77212.5 (Stats. 1998, ch. 764, eff. Jan. 1, 1999), and the California Rules of Court, 
Rule 10.810(a), (b), (c), (d), and Function 8 (Court Security).  

B.  Government Code section 69927, as amended in 2009, does not result in a 
reimbursable state-mandated program. 

The 2009 test claim statute amended Government Code section 69927(a)(6)(A) to provide that 
the AOC shall use average costs, rather than actual costs, when determining the funding request 
for the trial courts to be presented to the Department of Finance.  That section states the 
following: “The Administrative Office of the Courts shall use the actual average salary and 
benefits costs approved for court law enforcement personnel as of June 30 of each year in 
determining the funding request that will be presented to the Department of Finance.”   

This section requires the AOC to act, but does not impose any required duties or costs on 
counties.  Thus, the Commission finds that Government Code section 69927, as amended by 
Statutes 2009 (4th Ex. Sess.) chapter 22, does not impose a reimbursable state-mandated program 
on counties. 

9 California Constitution, article VI, section 6.  See also Government Code section 68500 et seq. 
8 
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C. Government Code section 69926(b), as amended in 2009, imposes a partial new 
program or higher level of service on counties within the meaning of article XIII B, 
section 6(c). 

The remaining issue in this case is whether the 2009 amendment to Government Code section 
69926(b), which excluded retiree health benefits from the state funding for sheriff court security 
services mandates a new program or higher level of service within the meaning of article XIII B, 
section 6(c).   

1. The 2004 amendment to article XIII B, section 6. 
In 2004, Proposition 1A added subdivision (c) to article XIII B, section 6.  Article XIII B, 
section 6(c) defines a mandated new program or higher level of service to include “a transfer by 
the Legislature from the State to cities, counties, cities and counties, or special districts of 
complete or partial financial responsibility for a required program for which the State previously 
had complete or partial financial responsibility.” In its summary of the proposition, the 
Legislative Analyst’s Office (LAO) stated the following: 

The measure also appears to expand the circumstances under which the state 
would be responsible for reimbursing cities, counties, and special districts for 
carrying out new state requirements. Specifically, the measure defines as a 
mandate state actions that transfer to local government financial responsibility for 
a required program for which the state previously had complete or partial 
financial responsibility. Under current law, some such transfers of financial 
responsibilities may not be considered a state mandate.10 

As indicated by LAO, some transfers of financial responsibility from the state to local 
government before the adoption of Proposition 1A were determined by the courts to require 
reimbursement only when the state had borne the entire cost of the program at the time article 
XIII B, section 6 was adopted in 1979 and retained administrative control over the program 
before and after the test claim statute.  Reimbursement was denied where the state was only 
partially responsible for the cost of a jointly funded program under prior law and the state later 
shifted additional costs to local government. 

The plain language of section 6(c), however, expands the definition of a “new program or higher 
level of service” to include shifts in funding for existing programs that are funded jointly by the 
state and local agencies.  A mandated new program or higher level of service includes transfers 
by the Legislature from the state to the local agencies “complete or partial financial 
responsibility for a required program for which the State previously had complete or partial 
financial responsibility.”   

In addition, to determine if the transfer of costs is new or increases the level of service of an 
existing program, section 6(c) directs the Commission to look at whether the state “previously” 
had any financial responsibility for the program.  Recent decisions by the courts have compared 
the test claim statute with the law in effect immediately before the enactment of the test claim 
statute to determine if a mandated cost is new or increases the level of service in an existing 

10 Exhibit --, LAO summary of Proposition 1A, August 2004.   
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program.11  Thus, a test claim statute shifting the financial responsibility of a program from the 
state to the local agencies must be compared to the law in effect immediately before the 
enactment of the test claim statute to determine if the shift or transfer of costs constitutes a new 
program or higher level of service within the meaning of article XIII B, section 6(c).   

2. The 2009 amendment to Government Code section 69926(b) imposes a new 
program or higher level of service within the meaning of article XIII B,  
section 6(c). 

The 2009 statute added the following underlined language to section 69926(b): 

The superior court and the sheriff or marshal shall enter into an annual or 
multiyear memorandum of understanding specifying the agreed upon level of 
court security services, costs of services, and terms of payment.  The cost of 
services specified in the memorandum of understanding shall be based on the 
estimated average cost of salary and benefits for equivalent personnel 
classifications in that county, not including overtime pay.  In calculating the 
average cost of benefits, only those benefits listed in paragraph (6) of subdivision 
(a) of Section 69927 shall be included.  For purposes of this article, “benefits” 
excludes any item not expressly listed in this subdivision, including, but not 
limited to, any costs associated with retiree health benefits.  As used in this 
subdivision, retiree health benefits includes, but is not limited to, the current cost 
of health benefits for already retired personnel and any amount to cover the costs 
of future retiree health benefits for either currently employed or already retired 
personnel. (Emphasis added.) 

Section 69926 as amended by the test claim statute, however, remained in the law only until  
June 27, 2012, when Government Code section 69926 was repealed to implement the statutory 
realignment of superior court security funding (Stats. 2011, ch. 40), in which the Trial Court 
Security Account was established to fund court security.  Thus, the issue whether the 2009 
amendment to Government Code section 69926(b) imposes a new program or higher level of 
service is relevant only to a potential period of reimbursement from July 28, 2009 to  
June 27, 2012. 

State law, since 1883, has required the county sheriff to provide court security services to the 
courts in criminal and delinquency matters.12  There is no dispute that providing court security 
services for criminal and delinquency actions of the court is a “required program” within the 
meaning of article XIII B, section 6(c), that is imposed uniquely on counties by the state and 

11 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878. 
12 Government Code section 69922.  That statute also requires the county sheriff to attend 
noncriminal actions if the presiding judge makes the determination that the attendance of the 
sheriff at that action is necessary for reasons of public safety.  Providing security services for 
noncriminal actions at the request of the presiding judge is not a requirement imposed by the 
state and, thus, not subject to the reimbursement requirements of article XIII B, section 6.  
Appropriations required to comply with mandates of the courts are not eligible for 
reimbursement under article XIII B, section 6.  (Cal. Const., art. XIII B, § 9.)  
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provides a service to protect the safety of the public.  Furthermore, the program, both before and 
after the enactment of the 2009 test claim statute, is partially funded by the state.  Government 
Code sections 77300, 77201, and 77201.1 require the state to assume sole responsibility for the 
funding of court operations, defined to include sheriff court security services, beginning in fiscal 
year 1997-1998, and further require specified counties to remit maintenance of effort payments 
to the state each year for the amounts identified and expended by the court for court operations 
during the 1994-1995 fiscal year.   

The parties dispute, however, whether the 2009 amendment to Government Code section 
69926(b), which excluded retiree health benefits from the state funding for sheriff court security 
services, constitutes a new program or higher level of service within the meaning of article  
XIII B, section 6(c), or simply clarifies existing law.   
The Judicial Council contends that under prior law (the 2002 Law Enforcement Act and the 
contract law enforcement template), retiree health benefits were not included in the list of 
allowable employer paid labor-related employee benefits and, therefore, those costs were not 
funded by the state before the enactment of the 2009 test claim statute.   

Although the contract law enforcement template does not expressly list retiree health benefit 
costs as an allowable cost for county employees, it does identify “County Health & Welfare 
(Benefit Plans),” a broadly worded phrase, as an allowable cost.  In addition, retiree health 
benefit costs are not identified in the template’s list of non-allowable costs.  Thus, the plain 
language of the template is not as clear as the Judicial Council suggests.   

Staff finds that under the law immediately preceding the 2009 test claim statute, the cost of 
retiree health care benefits for sheriff employees providing court security services in criminal 
and delinquency matters was an allowable cost paid by the state, as long as the cost was included 
in the county’s cost for court operations and properly billed to the state under the trial court 
funding program before January 1, 2003.  This conclusion is based on the following findings: 

• The allowable benefit in the contract law enforcement template for “County Health and 
Welfare (Benefit Plans)” is broad and has meaning under existing law.  When the 
Legislature directed the Judicial Council to establish the working group to develop the 
template in light of its definition of allowable costs for security personnel services, there 
existed in law a comprehensive statutory scheme enacted in 1963 (Gov. Code, §§ 53200, 
et seq.) authorizing local agencies, including counties, to provide health and welfare 
benefits to their employees, including benefits for retiree health care.  Government Code 
section 53200(d) defines “health and welfare benefit” to mean any one of the following: 
“hospital, medical, surgical, disability, legal expense or related benefits including, but not 
limited to, medical, dental, life, legal expense, and income protection insurance or 
benefits, whether provided on an insurance or service basis, and includes group life 
insurance as defined in subdivision (b) of this section.”  Section 53201 then authorizes 
the legislative body of the local agency to provide for any health and welfare benefits, as 
defined in section 53200, for the benefit of its retired employees.  Sections 53202.1 and 
53205.2 also provide that the local agency may approve several insurance policies, 
including one for health, and that when granting the approval of a health benefit plan, the 
governing board “shall give preference to such health benefit plans as do not terminate 
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upon retirement of the employees affected . . . .”  It is presumed that the Legislature was 
aware of the counties’ broad authority to provide health and welfare benefits to 
employees when it enacted the 2002 Superior Court Law Enforcement Act and defined 
allowable “salary and benefit” costs for security personnel services to include “county 
health and welfare” benefits.   

• The record filed by the Judicial Council with its comments supports the finding that the 
cost of retiree health care benefits for sheriff employees providing court security services 
in criminal and delinquency matters was an allowable cost paid by the state under prior 
law.13  Exhibit 12 to the Judicial Council’s comments, is a memorandum of responses 
prepared by the AOC and the California State Sheriffs Association (dated July 10, 2003, 
after the template became effective in May 2003), to court security questions submitted at 
the “SB 1396” (2002 Superior Court Law Enforcement Act) training sessions.  On page 4 
of the document is the following question presented by attendees: “Is the payment of 
premiums for lifetime health benefits in retirement an allowable cost?”  The answer 
provided states the following: “Yes. Payment of retirement benefits, such as health 
insurance should be locally negotiated.” 

Exhibit 15 is a letter from the Executive Clerk for the Superior Court for the County of 
Los Angeles to the Director of the AOC, dated January 10, 2007, with documents 
attached to the letter showing that the county included retiree health costs for deputies 
and sergeants, at a rate of 2.780 percent, in fiscal year 1994-1995 (the base year for 
determining the county’s maintenance of effort payment for trial court funding) in its 
maintenance of effort payments to the state.  The letter took the position that each court 
should be allocated funding for retiree health benefits if the costs were paid by the court 
in the past.   

Exhibit 16 is the response from the Director of the AOC, agreeing that payment of 
retirement health insurance costs for sheriff security personnel is “authorized to extent the 
expenditures were included in the Counties Maintenance of Effort (MOE) payment 
(which was established after the state assumed responsibility for state funding on  
January 1, 1998), if the court has paid these costs since that time, and if no new method 
of cost calculation has been adopted which would have the effect of expanding financial 
liability.”  Thus, the Director of the AOC agreed that the County of Los Angeles properly 
billed the court for retiree health benefits for sheriff deputies providing security services 
before the enactment of the Superior Court Law Enforcement Act of 2002 pursuant to 
Government Code section 69927(a).   

And finally, Exhibit 17 is a staff analysis from the AOC to the Judicial Council, dated 
October 8, 2008, recognizing five counties that historically included retiree health costs 
for sheriff court security in the maintenance of effort contracts as follows:  “Court 
security retiree health costs of $4.98 million have historically been included in 
maintenance of effort (MOE) contracts for five courts since the passage of state trial court 

13 Exhibit B. 
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funding.  These five courts have been billed for these costs by the sheriff and have paid 
for them.” 

Staff further finds that Government Code section 69927(b), as amended by Statutes 2009-2010 
(4th Ex. Sess.), chapter 22, excludes retiree health benefit costs from the costs payable by the 
state for the required sheriff court security program, transferring those costs to counties as 
specified in the analysis.  Thus, section 69927(b), as amended by Statutes 2009-2010 (4th Ex. 
Sess.), chapter 22, constitutes a new program or higher level of service within the meaning of 
article XIII B, section 6(c) for the following costs incurred from July 28, 2009, to June 27, 2012, 
only for those counties that previously included retiree health benefit costs in its cost for court 
operations and billed those costs to the state under the trial court funding program before  
January 1, 2003: 

• Amounts actually paid in the claimed fiscal year to an insurer, other benefit provider, or 
trustee to prefund the future retiree health benefit costs earned by county employees in 
the claimed fiscal year who provided court security services in criminal and delinquency 
matters pursuant to Government Code section 69922; and 

• Amounts actually paid in the claimed fiscal year to an insurer, other benefit provider, or 
trustee to reduce an existing unfunded liability of the county for the health benefit costs 
previously earned by county employees who provided court security services in criminal 
and delinquency matters pursuant to Government Code section 69922. 

Furthermore, as analyzed in the proposed statement of decision, current health benefit premiums 
paid to retirees or their beneficiaries after retirement on a pay-as-you-go basis have not been 
transferred by the state and do not constitute a new program or higher level of service for 
counties. 

D. The 2009 amendment to Government Code section 69926(b) imposes costs 
mandated by the state within the meaning of article XIII B, section 6 and 
Government Code section 17514.   

The Judicial Council argues that there is no state law requiring the county to pay retiree health 
benefits to sheriff deputies since the benefit is subject to local collective bargaining agreements. 
Thus, it argues that any transfer of costs is triggered by a discretionary decision of the county and 
is not mandated by the state.  It is correct that the state does not require counties to provide 
retiree health care benefits to employees.  Counties are authorized by Government Code sections 
53200 et seq., to provide those benefits and a county, like other local agencies, is required by the 
Meyers-Milias-Brown Act (MMBA) to negotiate those benefits with employee groups through 
the collective bargaining process.  (Gov. Code, §§ 3500-3510.)   

Staff finds that the state, with the enactment of the 2009 test claim statute, has not mandated 
counties to incur costs for retiree health benefits for new employees performing sheriff court 
security services in criminal and delinquency matters that are hired after the effective and 
operative date of the test claim statute (July 28, 2009).  After that date, counties are on notice 
that retiree health benefits will no longer be covered by the trial court funding program and can 
negotiate contracts for new employees providing those services to exclude the provision of 
retiree health benefits.   
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Counties continue to have the authority to provide retiree health benefits to new employees 
pursuant to Government Code section 53200 et seq., but are not required by state law to do so.  
Moreover, there is no evidence in the record that a county is practically compelled to provide 
retiree health benefits to new employees hired after July 28, 2009, to perform the required 
program.  Such a showing requires concrete evidence in the record showing that a county has no 
alternative, but is forced to hire new employees to provide sheriff court security services in 
criminal and delinquency matters in order to comply with their contracts with the court, and 
forced to offer retiree health benefits as part of the compensation package to obtain qualified 
employees.  Without concrete evidence in the record, the Commission cannot make such a 
finding based on instinct alone.14 

However, the test claim statute imposes costs mandated by the state for the payment of retiree 
health benefits to employees hired before July 28, 2009, to provide sheriff court security services 
in criminal and delinquency matters, who have a vested right to such benefits. Vested rights, 
once acquired by an express or implied contract, extend beyond the expiration of an MOU and a 
county has no discretion to later unilaterally change or impair vested rights of existing 
employees.  Such an action is barred by the contracts clause of the United States and California 
Constitutions.15  Thus, when the test claim statute was enacted in 2009 to exclude and shift the 
costs of retiree health benefits from the state to the counties for existing sheriff employees 
providing security services for criminal and delinquency matters, a county that provided vested 
retiree health benefits to sheriff employees could not legally stop honoring those vested rights.  
Under these circumstances, a county has no choice or discretion but to continue incurring retiree 
health benefit costs for these existing employees. 

For fiscal year 2011-2012, however, offsetting revenue in the form of realignment funds (2011 
Public Safety Realignment Act, Gov. Code, §§ 30025, 30027) have been appropriated by the 
state to counties for sheriff court security services, which, if applied to pre-fund retiree health 
benefits of existing employees providing these services, reduces any costs incurred under this 
mandated program.  Thus, to the extent this funding has been used by the county to pre-fund the 
costs of retiree health benefits of existing employees providing sheriff court security services, the 
funding shall be identified and deducted from any costs claimed for this mandated program. 

Conclusion 
Staff finds that Government Code section 69926(b), as amended by Statutes 2009-2010 (4th Ex. 
Sess.), chapter 22, constitutes a reimbursable state-mandated program within the meaning of 
article XIII B, section 6(c) for the following costs incurred from July 28, 2009, to June 27, 2012, 
only for those counties that previously included retiree health benefit costs in its cost for court 
operations and billed those costs to the state under the trial court funding program before  
January 1, 2003, and only for existing employees hired before July 28, 2009, to provide sheriff 

14 Department of Finance, supra, 170 Cal.App.4th 1355, 1369, concurring opinion by Presiding 
Justice Scotland. 
15California Constitution, article 1, section 9; U.S. Constitution, article I, section 10; 
International Brotherhood v. City of Redding (2013) 210 Cal.App.4th 1114, 1119, citing Litton 
Fin. Printing Div. v. NLRB (1991) 501 U.S. 190, 207.  
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court security services in criminal and delinquency matters, who have a vested right to such 
benefits: 

• Amounts actually paid in the claimed fiscal year to an insurer, other benefit provider, or 
trustee to prefund the future retiree health benefit costs earned by county employees in 
the claimed fiscal year who provided court security services in criminal and delinquency 
matters pursuant to Government Code section 69922; and 

• Amounts actually paid in the claimed fiscal year to an insurer, other benefit provider, or 
trustee to reduce an existing unfunded liability of the county for the health benefit costs 
previously earned by county employees who provided court security services in criminal 
and delinquency matters pursuant to Government Code section 69922. 

In addition, revenue received by a county eligible to claim reimbursement in fiscal year 2011-
2012 for this program from the 2011 Public Safety Realignment Act (Gov. Code, §§ 30025, 
30027) shall be identified and deducted as offsetting revenue from any claim for reimbursement. 

All other statutes, rules, code sections, and allegations pled in this claim are denied. 

Staff Recommendation 

Staff recommends that the Commission adopt the proposed statement of decision to partially 
approve the test claim.  Staff also recommends that the Commission authorize staff to make any 
non-substantive, technical corrections to the statement of decision following the hearing. 
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BEFORE THE 
COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM ON: Government Code 
Sections 69920, 69921, 69921.5, 69922, 
69925, 69926, 69927(a)(5)(6) and (b), and 
77212.5 

Statutes 1998, Chapter 764 (AB 92); Statutes 
2002, Chapter 1010 (SB 1396);  Statutes 2009-
2010, 4th Ex. Sess., Chapter 22 (SB 13)  

California Rules of Court, Rule 10.810(a), (b), 
(c), (d) and Function 8 (Court Security), 
Adopted as California Rule of Court, rule 810 
effective July 1, 1988; amended effective  
July 1, 1989, July 1, 1990, July 1, 1991, and 
July 1, 1995.  Amended and renumbered to 
Rule 10.810 effective January 1, 2007. 

Filed on June 30, 2010, by  
County of Los Angeles, Claimant 

    Case No.:  09-TC-02 

 

    Sheriff Court-Security Services 

 

STATEMENT OF DECISION PURSUANT 
TO GOVERNMENT CODE SECTION 
17500 ET SEQ.; CALIFORNIA CODE OF 
REGULATIONS, TITLE 2, DIVISION 2, 
CHAPTER 2.5, ARTICLE 7. 

(Adopted: May 30, 2014) 

 
PROPOSED STATEMENT OF DECISION 

The Commission on State Mandates (Commission) heard and decided this test claim during a 
regularly scheduled hearing on May 30, 2014.  [Witness list will be included in the final 
statement of decision.] 

The law applicable to the Commission’s determination of a reimbursable state-mandated 
program is article XIII B, section 6 of the California Constitution, Government Code sections 
17500 et seq., and related case law. 

The Commission [adopted/modified] the proposed statement of decision to [approve/deny] the 
test claim at the hearing by a vote of [vote count will be included in the final statement of 
decision]. 

Summary of the Findings 
This test claim is filed on behalf of counties seeking reimbursement for the cost of retiree health 
benefits for sheriff employees who provide court security services to the trial courts.   
Before 2009, the claimant alleges that these costs were funded by the state through the Trial 
Court Funding program.  The claimant contends that in 2009, the state shifted the cost of retiree 
health benefits for these employees to the counties and that, pursuant to article XIII B, section 
6(c) of the California Constitution, reimbursement is required for these costs.  Article XIII B, 
section 6(c), was added to the California Constitution in 2004 to expand the definition of a new 
program or higher level of service as follows:  “A mandated new program or higher level of 
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service includes a transfer by the Legislature from the State to cities, counties, cities and 
counties, or special districts of complete or partial financial responsibility for a required program 
for which the State previously had complete or partial financial responsibility.”  The claimant 
has pled statutes enacted in 1998, 2002, and 2009, and California Rules of Court, Rule 10.810(a), 
(b), (c), (d) and Function 8, as added in 1988 and last amended in 2007.  Both the Department of 
Finance (Finance) and Judicial Council of California (Judicial Council) dispute this claim. 

The Commission concludes that Government Code section 69926(b), as amended by Statutes 
2009-2010 (4th Ex. Sess.), chapter 22, constitutes a reimbursable state-mandated program within 
the meaning of article XIII B, section 6(c) for the following costs incurred from July 28, 2009, to 
June 27, 2012, only for those counties that previously included retiree health benefit costs in its 
cost for court operations and billed those costs to the state under the trial court funding program 
before January 1, 2003, and only for existing employees hired before July 28, 2009, to provide 
sheriff court security services in criminal and delinquency matters, who have a vested right to 
such benefits: 

• Amounts actually paid in the claimed fiscal year to an insurer, other benefit provider, or 
trustee to prefund the future retiree health benefit costs earned by county employees in 
the claimed fiscal year who provided court security services in criminal and delinquency 
matters pursuant to Government Code section 69922; and 

• Amounts actually paid in the claimed fiscal year to an insurer, other benefit provider, or 
trustee to reduce an existing unfunded liability of the county for the health benefit costs 
previously earned by county employees who provided court security services in criminal 
and delinquency matters pursuant to Government Code section 69922. 

In addition, revenue received by a county eligible to claim reimbursement in fiscal year 2011-
2012 for this program from the 2011 Public Safety Realignment Act (Gov. Code, §§ 30025, 
30027) shall be identified and deducted as offsetting revenue from any claim for reimbursement. 

All other statutes, rules, code sections, and allegations pled in this claim are denied. 

COMMISSION FINDINGS 

I. Chronology 
06/30/10 Claimant County of Los Angeles filed the Sheriff Court-Security Services test 

claim, 09-TC-02 with the Commission. 16 

08/16/10 Judicial Council filed comments on the test claim.17 

08/17/10 Finance filed comments on the test claim.18 

09/15/10 Claimant County of Los Angeles filed rebuttal comments.19 

16 Exhibit A. 
17 Exhibit B. 
18 Exhibit C. 
19 Exhibit D. 
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II. Background  
This test claim is filed on behalf of counties seeking reimbursement for the cost of retiree health 
benefits for sheriff employees who provide court security services to the trial courts.  The 
claimant contends that the state shifted the cost of retiree health benefits for these employees to 
the counties in 2009 and that, pursuant to article XIII B, section 6(c) of the California 
Constitution and the Lucia Mar Unified School District case, reimbursement is required.20   

Since at least 1883, counties have been responsible for providing law enforcement security to the 
trial courts.21  In 1947, Government Code section 26603 was added by the Legislature to require 
the sheriff to “attend all superior courts held within his county and obey all lawful orders and 
directions of all courts held within his county.”22  As last amended in 1982, section 26603 stated 
the following: 

Except as otherwise provided by law, whenever required, the sheriff shall attend 
all superior courts held within his county provided, however, that a sheriff shall 
attend a civil action only if the presiding judge or his designee makes a 
determination that the attendance of the sheriff at such action is necessary for 
reasons of public safety. The sheriff shall obey all lawful orders and directions of 
all courts held within his county.23 

Before the Trial Court Funding Act, counties had primary responsibility for funding the 
operation of trial courts, including expenses related to all non-judicial court personnel, and all 
operational and facilities costs of the superior, municipal, and justice courts.  The state paid the 
salaries of superior court judges and retirement benefits of superior and municipal court judges, 
and funded the appellate courts, the Judicial Council, and the Administrative Office of the Courts 
(AOC).  The arrangement was later found to result in disparate funding among California’s 58 
counties, leading to potential disparities in the quality of justice across the state.24   

In 1985, the first Trial Court Funding Act (Stats. 1985, ch. 1607) was enacted as a grant program 
that provided block grants to counties based on a formula of reimbursement for statutorily 
authorized judicial positions.25  If a county opted into the program, it waived claims for 

20 Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830. 
21 See former Political Code, sections 4176 and 4157 (Stats. 1941, ch. 1110, Stats. 1923, ch. 108, 
Stats. 1897, ch. 277, Stats. 1893, ch. 234, Stats. 1891, ch. 216 and Stats. 1883, ch. 75). 
22 Former Government Code section 26603 (Stats. 1947, ch. 424).  
23 Statutes 2002, chapter 1010 (the Superior Court Law Enforcement Act of 2002, SB 1396) 
repealed section 26603 and recast the same requirements in Government Code section 69922.   
24 Claudia Ortega “The Long Journey to State Funding” California Courts Review, Winter 2009, 
page 7.  (Exhibit --.) See also the legislative findings in Government Code section 77100(c), 
Statutes 1985, chapter 1607, reenacted in Statutes 1988, chapter 945. 
25 Exhibit --, Judicial Council of California, Administrative Office of the Courts, Special Report: 
Trial Court Funding (1997) page 11.   
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reimbursement under article XIII B, section 6 for any state-mandated local program.26  However, 
no funds were appropriated to implement the 1985 Act.27 

In 1988, the Brown-Presley Trial Court Funding Act (Stats. 1988, ch. 945) was enacted as a 
grant program that provided significant state funding for trial courts.  Beginning in 1989, 
counties were authorized to opt into the trial court funding program,28 and those that did, 
received state block grants and waived their claims for mandate reimbursement for existing 
mandates related to trial court operations.29  The block grants were available to pay for “court 
operations,” defined in Government Code section 77003 to include the “salary, benefits, and 
public agency retirement contributions” for “those marshals and sheriffs as the court deems 
necessary for court operations.”  In exchange for the block grant funding, trial courts gave up 
their fees, fines and penalty revenue.  If a county did not opt into the program, “court operations” 
remained a county cost.  By 1989, all counties opted into the Brown-Presley Trial Court Funding 
Act.30 

The Judicial Council adopted Rule 810 of the California Rules of Court in 1988 to implement the 
Brown-Presley Trial Court Funding Act, and to further define “court operations” as provided in 
Government Code section 77003.  In 1995, Rule 810 was amended to its present-day form. 
Effective January 1, 2007, Rule 810 was renumbered to Rule 10.810 and amended without 
substantive change.31  The rule defines “court operations” to include “the salaries and benefits 
for those sheriff, marshal, and constable employees as the court deems necessary for court 
operations in superior and municipal courts and the supervisors of those sheriff, marshal, and 
constable employees who directly supervise the court security function.”32  Function 8 of the rule 
further states that court security services deemed necessary by the court “includes only the duties 
of (a) courtroom bailiff (b) perimeter security (i.e., outside the courtroom but inside the court 
facility), and (c) at least .25 FTE dedicated supervisors of these activities.”  The allowable costs 
included in the state block grant are described in Function 8 of the rule as follows: 

26 Former Government Code sections 77203.5 and 77005 (Stats. 1985, ch. 1607) stated: “The 
initial decision by a county to opt into the system pursuant to section 77300 shall constitute a 
waiver of all claims of reimbursement for state-mandated local programs not theretofore 
approved by. . . .the Commission on State Mandates.” 
27 Exhibit --, Judicial Council of California, Administrative Office of the Courts, Special Report: 
Trial Court Funding (1997) page 11.   
28 Former Government Code section 77004 defined “option county” as, “a county which has 
adopted the provisions of this chapter for the current fiscal year.” 
29 Former Government Code sections 77203.5 and 77005 (Stats. 1988, ch. 945). 
30 Exhibit --, Claudia Ortega “The Long Journey to State Funding” California Courts Review, 
Winter 2009, page 9. 
31 The 2007 amendment changed one internal citation in function 11, pertaining to county 
general services (“indirect costs.”) 
32 California Rules of Court, Rule 10.810(a)(3). 
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• Salary, wages, and benefits (including overtime) of sheriff, marshal, and constable 
employees who perform the court’s security, i.e., bailiffs, weapons-screening personnel; 

• Salary, wages, and benefits of supervisors of sheriff, marshal, and constable employees 
whose duties are greater than .25 FTE dedicated to this function; 

• Sheriff, marshal, and constable employee training. 

Costs not included in the state funding include the following: other sheriff, marshal, or constable 
employees; court attendant training (Function 10)33; overhead costs attributable to the operation 
of the sheriff and marshal offices; costs associated with the transportation and housing of 
detainees from the jail to the courthouse; service of process in civil cases; services and supplies, 
including data processing, not specified above as allowable; and supervisors of bailiffs and 
perimeter security personnel of the sheriff, marshal, or constable office who supervise these 
duties less than .25 FTE time. 

In 1991, the Trial Court Realignment and Efficiency Act (Stats. 1991, ch. 90) increased state 
funding for trial courts and streamlined court administration through trial court coordination and 
financial information reporting.34  The state block grants, however, were not enough to cover all 
trial court costs.35  By 1997, counties bore about 60 percent of trial court costs for court 
operations, as specified, and the state grants bore the remaining 40 percent.36   

In 1997, the Lockyer-Isenberg Trial Court Funding Act (Stats. 1997, ch. 850) removed the local 
“opt-in” provisions for trial court funding and transferred principal funding responsibility for 
trial court operations to the state beginning in fiscal year 1997-1998, freezing county 
contributions at fiscal year 1994-1995 levels.37  The Legislature declared its intent in section 3 of 
the 1997 Act to do the following: 

• Provide state responsibility for funding trial court operations beginning in fiscal year 
1997-1998. 

33 A “court attendant” is a non-armed, non-law enforcement employee of the court who performs 
those functions specified by the court, except those functions that may only be performed by 
armed and sworn personnel. A court attendant is not a peace officer or public safety officer.  
(Gov. Code, § 69921.)  The court may use a court attendant in courtrooms hearing noncriminal 
and non-delinquency actions.  (Gov. Code, § 69922.) 
34 Exhibit --, udicial Council of California, Administrative Office of the Courts, Special Report: 
Trial Court Funding (1997) page 11.  
35 Exhibit --, Claudia Ortega “The Long Journey to State Funding” California Courts Review, 
Winter 2009, page 7. 
36 Exhibit --, Assembly Committee on the Judiciary, Analysis of Assembly Bill 233 (1997-1998 
Reg. Sess.), as amended March 10, 1997, page 1. 
37 Statutes 1997, chapter 850, section 3. 
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• Provide that county contributions to trial court operations shall be permanently capped at 
the same dollar amount as that county provided to court operations in the 1994-1995 
fiscal year, with adjustments to the cap, as specified. 

• Provide that the state shall assume full responsibility for any growth in costs of trial court 
operations thereafter. 

• Provide that the obligation of counties to contribute to trial court costs shall not be 
increased in any fashion by state budget action relating to the trial courts. 

• Return to counties the revenue generated from fines and forfeitures pursuant to the 
Government, Vehicle, and Penal Codes to allow counties the opportunity to obtain 
sufficient revenue to meet their obligation to the state. 

The Legislature further declared its intent to continue to define “court operations” as the phrase 
was then defined on July 1, 1996, by Government Code section 77003 and Rule 810 (defined to 
include the salaries, wages, and benefits for sheriff personnel providing courtroom bailiff and 
perimeter security services, and their dedicated supervisors, and employee training) recognizing, 
however, that issues remained regarding which items of expenditure are properly included in the 
definition of court operations.  The Legislature stated its intent “to reexamine this issue during 
the 1997-98 fiscal year, in the hopes of reflecting any agreed upon changes in subsequent 
legislation.”38 

To implement the 1997 Trial Court Funding Act, Government Code section 68073(a) was 
amended to state that “Commencing July 1, 1997, and each year thereafter, no county or city and 
county shall be responsible to provide funding for ‘court operations’ as defined in Section 77003 
and Rule 810 of the California Rules of Court as it read on July 1, 1996.”39  In addition, sections 
77200 and 77201 were added to the Government Code to provide the following: 

• Beginning July 1, 1997, the state shall assume sole responsibility for the funding of court 
operations as defined in section 77003 and Rule 810 as it read on July 1, 1996, and 
allocate funds to the individual trial courts pursuant to an allocation schedule adopted by 
the Judicial Council. 

• In the 1997-1998 fiscal year, each county shall remit to the state in four equal 
installments, amounts identified and expended by the court for court operations during 
the 1994-1995 fiscal year.  This payment is known as the maintenance of effort (MOE) 
payment.   

• Except as specifically allowed for adjustments (i.e., if a county incorrectly or failed to 
report county costs as court operations in the 1994-1995 fiscal year), county remittances 
shall not be increased in subsequent years. 

38 Statutes 1997, chapter 850, section 3(d). 
39 In 2002, section 68073 was renumbered to section 70311.  Section 70311(a) currently states 
the following: “Commencing July 1, 1997, and each year thereafter, no county or city and county 
is responsible to provide funding for “court operations,” as defined in Section 77003 and Rule 
10.810 of the California Rules of Court, as it read on January 1, 2007.” 
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Beginning in fiscal year 1999-2000, the state provided counties additional relief by reducing 
their MOE payments for court operations pursuant to Government Code section 77201.1.40  As a 
result, only 20 of the largest counties were required to make MOE payments for court operations 
at a reduced rate.  The MOE payment for the claimant, County of Los Angeles, was reduced 
from $291,872,379 to $175,330,647.   

In addition, the 1997 Trial Court Funding Act gave the Judicial Council and its administrative 
body, the AOC, responsibility for financial oversight of the trial courts.41 

One year after the Lockyer-Isenberg Trial Court Funding Act, Government Code section 77212.5 
(Stats. 1998, ch. 764) was enacted to require trial courts in which court security services were 
provided by the sheriff’s department as of July 1, 1998, to enter into agreements with the 
sheriff’s departments, beginning July 1, 1999, to address the scope and type of security services 
the sheriff’s department would provide as follows: 

Commencing on July 1, 1999, and thereafter, the trial courts of each county in 
which court security services are otherwise required by law to be provided by the 
sheriff's department shall enter into an agreement with the sheriff's department 
that was providing court security services as of July 1, 1998, regarding the 
provision of court security services. 

The statute was enacted to clarify that county sheriffs would continue to provide deputies for the 
trial court security program under contract.  The Assembly Floor Analysis for the 1998 statute 
states the following: 

This bill clarifies that the status quo shall be maintained where the sheriff's 
department currently provides security services (e.g., bailiffs) to the trial courts as 
of July 1, 1998.  The supporters of this bill are concerned that under current trial 
court funding law it is unclear how security services shall be provided.  This bill 
requires county sheriffs to continue to provide deputies for trial court security 
under contract.   

Currently county sheriffs provide security services for trial courts in 53 counties.  
Marshals provide security as court employees in the remaining five counties.  The 
trial courts that employ Marshals are not required to hire sheriffs under this bill. 

Currently state appellate courts are funded by the state and security is provided by 
the California Highway Patrol. 

Supporters assert that the bill would ensure a continuity of public safety services 
in California trial courts.42 

40 Statutes 1998, chapter 406. 
41 Government Code sections 77202-77208. 
42 Exhibit --, Assembly Floor Analysis (May 5, 1997), Concurrence in Senate Amendments, 
Analysis of AB 92 (1997-1998 Reg. Sess.) page 1.  See also, Senate Rules Committee, Office of 
Senate Floor Analyses, Analysis of AB 92 (1997-1998 Reg. Sess.) page 1, which states that the 
bill reflected an agreement that security services would not transfer from the counties to the 
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In 1999, Government Code section 77212.5 was amended to address those five counties (San 
Bernardino, Orange, San Diego, Shasta, and Merced) in which court security services were 
provided by the marshal’s office rather than sheriff deputies.  Historically, court security for 
superior courts was provided by the sheriff’s department and security for municipal courts was 
provided by the marshal’s office.  With trial court unification combining superior and municipal 
court functions, most trial courts consolidated court security services with the sheriff’s 
department.  The 1999 statute allows those counties to abolish the marshal’s office and transfer 
the court security duties from the marshal’s office to the sheriff’s department.  Subdivision (b) 
was added to section 77212.5 to state the following: “Commencing on July 1, 1999, and 
thereafter, the trial courts of a county in which court security was provided by the marshal’s 
office as of July 1, 1998, shall, if the marshal’s office is abolished, enter into agreement 
regarding the provision of court security services with the successor sheriff’s department.”43  

Statutes 2002, chapter 1010, enacted the Superior Court Law Enforcement Act of 2002  
(SB 1396; adding Gov. Code §§ 69920, et seq.), which was sponsored by the Judicial Council 
and the California State Sheriffs Association to clarify the court operations and security costs 
paid by the state.  A letter from the Judicial Council urging the Governor to sign the bill stated 
the following: 

California Rules of Court, Rule 810, function 8 defines allowable and 
unallowable state costs for court security, but the details are ambiguous.  For 
example, the rule says that equipment is an allowable cost, but it does not specify 
what type of equipment.  Because Rule 810 does not provide specificity in the 
areas of equipment and personnel costs, it has been subject to different 
interpretations across the state.44 

The 2002 Act addressed the lack of clarity in Function 8 of former Rule 810 through the concept 
of a “contract law enforcement template,” defining the template in Government Code section 
69921(a) as “a document that is contained in the Administrative Office of the Courts' financial 
policies and procedures manual that accounts for and further defines allowable costs, as 
described in paragraphs (3) to (6), inclusive, of subdivision (a) of Section 69927.”  Government 
Code section 69927(a) states the Legislature’s intent for the Act as follows: 

It is the intent of the Legislature in enacting this section to develop a definition of 
the court security component of court operations that modifies Function 8 of Rule 
810 of the California Rules of Court in a manner that will standardize billing and 
accounting practices and court security plans, and identify allowable law 

California Highway Patrol (which would provide security if the state supplied the personnel).  
The bill was deemed a codification of existing practice. 
43 Statutes 1999, chapter 641 (SB 1196).  Today, the sheriff departments in all counties, except 
Shasta and Trinity Counties, provide security services to the courts.  (Exhibit B, Judicial Council 
of California, comments on test claim 09-TC-02, August 16, 2010.) 
44 Exhibit B, Judicial Council of California, comments on test claim 09-TC-02, August 16, 2010, 
Exhibit 9.  A similar letter to the Governor from the California State Sheriffs Association is 
provided as Exhibit 10 to the Judicial Council comments. 
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enforcement security costs after the operative date of this article.  It is not the 
intent of the Legislature to increase or decrease the responsibility of a county for 
the cost of court operations, as defined in Section 77003 or Rule 810 of the 
California Rules of Court, as it read on July 1, 1996, for court security services 
provided prior to January 1, 2003.  It is the intent of the Legislature that a sheriff 
or marshal’s court law enforcement budget not be reduced as a result of this 
article.  Any new court security costs permitted by this article shall not be 
operative unless the funding is provided by the Legislature. 

Section 69927(a)(1) requires the Judicial Council to adopt a rule establishing a working group on 
court security.  The working group is required to recommend modifications to the template used 
to determine which security costs may be submitted by the courts to the AOC pursuant to the 
2002 Act.  Section 69927(a)(1) further states that the template replaces the definition of law 
enforcement costs in Function 8 of Rule 810 of the California Rules of Court as follows: “[t]he 
template shall be a part of the trial court’s financial policies and procedures manual and used in 
place of the definition of law enforcement costs in Function 8 of Rule 810 of the California 
Rules of Court.”  (Emphasis added.)  Section 69927(a)(5) defines the allowable costs for security 
personnel services to be included in the template and, for the first time, identifies examples of 
allowable benefits as follows: 

“Allowable costs for security personnel services,” as defined in the contract law 
enforcement template, means the salary and benefits of an employee, including, 
but not limited to, county health and welfare, county incentive payments, deferred 
compensation plan costs, FICA or Medicare, general liability premium costs, 
leave balance payout commensurate with an employee’s time in court security 
services as a proportion of total service credit earned after January 1, 1998, 
premium pay, retirement, state disability insurance, unemployment insurance 
costs, worker’s compensation paid to an employee in lieu of salary, worker’s 
compensation premiums of supervisory security personnel through the rank of 
captain, line personnel, inclusive of deputies, court attendants, contractual law 
enforcement services, prisoner escorts within the courts, and weapons screening 
personnel, court required training, and overtime and related benefits of law 
enforcement supervisory and line personnel. 

The 2002 Act also repealed Government Code section 77212.5, which required the court and the 
sheriff or marshal to enter into an agreement for the provision of court security services.  In its 
place, Government Code section 69926 was enacted to require the superior court and the sheriff 
or marshal’s department to enter into an annual or multi-year memorandum of understanding 
specifying the agreed upon level of court security services, cost of services, and terms of 
payment.  By April 30 of each year, the sheriff or marshal shall provide information as identified 
in the contract law enforcement template to the superior court in that county specifying the 
nature, extent, and basis of costs, including negotiated and projected salary increases for the 
following budget year.  Actual court security allocations shall be subject to the approval of the 
Judicial Council and the funding provided by the Legislature.45  AOC shall use the actual salary 

45 Government Code section 69926(c). 
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and benefit costs approved for court law enforcement personnel as of June 30 of each year in 
determining the funding request that will be presented to the Department of Finance.46  Any new 
security cost categories identified by the sheriff or marshal that are not identified in the template 
“shall not be operative unless the funding is provided by the Legislature.”47 

The Judicial Council adopted the contract law enforcement template, effective May 1, 2003.48  
Section I of template identifies the following allowable court security costs: court security 
personnel approved in the budget or provided at special request of the court; salary, wages and 
benefits (including overtime as specified) of sheriff, marshal, constable employees including, but 
not limited to, bailiffs, holding cell deputies, and weapons screening personnel; salary, wages 
and benefits of court security supervisors who spend more than 25percent of their time on court 
security functions; and negotiated and projected salary increases.  Allowable benefits are listed in 
section III, the addendum of the template as follows: 

BENEFIT: This is the list of the allowable employer-paid labor-related employee 
benefits. 

County Health & Welfare (Benefit Plans) 

County Incentive Payments (PIP) 

Deferred Compensation Plan Costs 

FICA/Medicare 

General Liability Premium Costs 

Leave Balance Payout 

Premium Pay (such as POST pay, location pay, Bi-lingual pay, training officer 
pay) 

Retirement 

State Disability Insurance (SDI) 

Unemployment Insurance Cost 

Workers Comp Paid to Employee in lieu of salary 

46 Government Code section 69927(a)(1)(5)(A). 
47 Government Code section 69927(a).  Exhibit --, Trial Court Financial Policies and Procedures 
(FIN 14.01, 6.2 Allowable Costs) adopted by the Judicial Council effective September 1, 2010, 
states the procedure as follows: “The court is responsible only for allowable cost categories that 
were properly billed before the enactment of the Superior Court Law Enforcement Act of 2002.  
The sheriff may not bill the court for any new allowable cost categories listed herein until the 
court has agreed to the new cost and new funding has been allocated to the court for this 
purpose.” 
48 Exhibit B, Judicial Council of California, comments on test claim 09-TC-02, August 16, 2010,  
Exhibit 13.   
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Workers Comp Premiums 

Section II of the template contains the list of 23 non-allowable costs as follows: other sheriff or 
marshal employees (not working in the court); county overhead cost attributable to the operation 
of the sheriff/marshal offices; departmental overhead of sheriffs and marshals that is not in the 
list of Section I allowable costs; service and supplies, including data processing, not specified in 
Section I; furniture; basic training for new personnel to be assigned to court; transportation and 
housing of detainees from the jail to the courthouse; vehicle costs used by court security 
personnel in the transport of prisoners to court; the purchase of new vehicles to be utilized by 
court security personnel; vehicle maintenance exceeding the allowable mileage reimbursement; 
transportation of prisoners between the jails and courts or between courts; supervisory time and 
costs where service for the court is less than 25percent of the time on duty; costs of supervision 
higher than the level of Captain; service of process in civil cases; security outside of the 
courtroom in multi-use facilities which results in disproportionate allocation of cost; any external 
security costs (i.e., security outside court facility, such as perimeter patrol and lighting); 
extraordinary security costs (e.g., general law enforcement activities within court facilities and 
protection of judges away from the court); overtime used to staff another function within the 
sheriff’s office if an employee in that function is transferred to court security to maintain 
necessary coverage; construction or remodeling of holding cells; maintenance of holding facility 
equipment; facilities alteration or other than normal installation in support of perimeter security 
equipment; video arraignment equipment; costs of workers compensation/disability payments to 
disabled sheriff or marshal employees who formerly provided security, while the full costs of 
those positions continue to be funded by the courts. 

On July 10, 2003, the AOC and the California State Sheriff’s Association prepared a 
memorandum of responses to court security questions submitted at the “SB 1396” (2002 
Superior Court Law Enforcement Act) training sessions.  On page 4 of the document is the 
following question presented by attendees: “Is the payment of premiums for lifetime health 
benefits in retirement an allowable cost?”  The answer provided states the following: “Yes. 
Payment of retirement benefits, such as health insurance should be locally negotiated.”49   

In 2006, requests for security funding from the trial courts for fiscal year 2006-2007 increased by 
$44 million, eleven percent over the previous fiscal year.  According to a report from the AOC to 
the Judicial Council, dated October 18, 2006, the amount requested was “well in excess of the 
amount of funding available to address mandatory security cost changes in FY 2006-2007.”  
Thus, the AOC sent surveys to the trial courts that required more detailed information on salary, 
retirement, and benefit costs of court security personnel, and it became apparent that some 
counties included retiree health benefit costs in the amounts reported.  The AOC took the 
position that “all items that are not SB 1396 [Superior Court Law Enforcement Act of 2002] 
allowable were eliminated,” and that retiree health care benefits were non-allowable costs and, 

49 Exhibit B, Judicial Council of California, comments on test claim 09-TC-02, August 16, 2010,  
Exhibit 12. 
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thus, the AOC deducted those costs from the requests for funding.50 The Judicial Council 
adopted the staff recommendation on October 20, 2006.51   

A number of trial courts took issue with the disallowance of sheriff retiree health benefits.  In 
January 2007, the Superior Court of Los Angeles County sent a letter to the Administrative 
Director of the Courts, addressing the shortfall in funding as follows: 

According to AOC management, the inclusion of Retiree Health is “Not 
appropriate as part of the mid-step salary calculation.”  Our analysis  
(Attachment 1) shows the exclusion of the Retiree Health percentage from the 
reimbursement rates results in a $3.9 million reduction in our total security 
request. 

Accordingly, the Court intends to adjust the Sheriff’s monthly billing to exclude 
the Retiree Health costs included in its billings.  Because the Court has already 
reimbursed through November 30, 2006, the December billing will include a 
lump-sum adjustment retroactive to July 1, 2006. 

At the last Trial Court Budget Working Group meeting, concerns were expressed 
by this Court and a number of other trial courts that Retiree Health may have been 
included in the MOE [maintenance of effort payment of the county].  AOC staff 
indicated that if Courts could substantiate this claim, funding of this item might 
have to continue.  Our review of this matter identified the attached document 
(Attachment II), which clearly shows Retiree Health costs were included in the 
deputy and sergeant rates in FY 1994-95.  It is likely that the County will contest 
this adjustment based on this fact.  It is our contention that the cost of Retiree 
Health should be restored as part of the security budget. 

[¶¶] 

Further reductions in LASC’s security operation would seriously impact the 
Court’s security structure.  We have discussed this matter with the Sheriff’s 
Department but do not foresee an easy solution.  In meetings with the Sheriff’s 
staff, we have been advised that these reductions may violate not only our 
preexisting contractual obligations, but also the provisions of the Superior Court 
Law Enforcement Act of 2002 that require funding to be sought on the basis of 
actual costs, and which prohibit changes in standards and guidelines that increase 
a County’s obligations for Court operations costs or reduce a Sheriff’s law 
enforcement budget.  We fully expect that the Sheriff may initiate litigation 

50 Exhibit B, Judicial Council of California, comments on test claim 09-TC-02, August 16, 2010, 
Exhibit 14. 
51 Exhibit B, Judicial Council of California, comments on test claim 09-TC-02, August 16, 2010, 
Exhibit 15 (Letter from the Los Angeles Superior Court to the Administrative Director of the 
Courts, dated January 10, 2007). 
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concerning these matters and want to take this opportunity to apprise you of this 
possibility.52 

The Administrative Director of the Courts responded on January 30, 2007, stating the following: 

First, I believe that the sheriff’s post-retirement health costs should be considered 
for approval as a specific cost pursuant to the procedures established in the 
Government Code (i.e., Working Group on Court Security should review and 
recommend that the Judicial Council amend the template, the Council approve the 
amendment and the legislative and executive branches approve the funding).  If 
these are new costs which have been incurred after 2002, these costs would not be 
allowable until the executive and legislative branches have adjusted the base 
budgets of the courts to reflect the new costs.  If the legislative and executive 
branches agree to assume responsibility for these costs, the manner by which they 
are calculated may be determined by how the legislative and executive branches 
address the implication of new accounting standards. 

Notwithstanding the above process, the payment of retirement health insurance 
cost for the sheriff’s security personnel are authorized if expenditures were 
included in the Counties Maintenance of Effort Payment (MOE) (which was 
established after the state assumed responsibility for state funding on January 1, 
1998), if the court has paid these costs since that time, and if no new method of 
cost calculation has been adopted which would have the effect of expanding 
financial liability.  As would be true with any financial obligation, the means of 
calculating the retirement health insurance cost should be periodically reviewed to 
ensure that the methodology and calculation is representative of actual costs 
incurred.  Again, the method of calculating such retirement health care costs may 
be affected by how the legislative and executive branches address the implications 
of new accounting standards.  You have provided documentation dated May 10, 
1995 (the base year for calculating the county MOE for state funding) explaining 
how the county determined the costs of security personnel.  Please provide the 
documentation on the amount in the county MOE dedicated to this cost, 
documentation that these costs have been paid for all past years, and a schedule of 
the base funding in your budget for this cost for the years from FY 1999-2000 to 
FY 2005-06.53 

Five superior courts (Los Angeles, Contra Costa, Kern, Sacramento, and Santa Clara counties) 
submitted documentation that they paid the sheriff for the costs of retiree health benefits in the 
base year 1994-1995.  Based on the documentation, the Judicial Council reimbursed these five 
courts for the costs of sheriff retiree health benefits in fiscal year 2008-2009.  The report 
prepared for the Judicial Council by the AOC on October 8, 2008, notes the one-time funding to 

52 Ibid. 
53 Exhibit B, Judicial Council of California, comments on test claim 09-TC-02, August 16, 2010, 
Exhibit 16. 
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these counties and also states that the funding issue for retiree health benefits continues to be 
pursued as follows: 

Court security retiree health costs of $4.98 million have historically been included 
in maintenance of effort (MOE) contracts for five courts since before the passage 
of state trial court funding.  These five courts have been billed for these costs by 
the sheriff and have paid for them.  The courts have not been funded for these 
costs the past two years, but the proposal is to use one-time funding from the 
TCTF and one-time security carryover funding to address these costs in FY 2008-
2009, while full state funding to address this issue continues to be pursued.54 

The 2009 test claim statute (Stats. 2009-2010, 4th Ex. Sess, ch. 22) was a court omnibus budget 
trailer bill enacted as an urgency statute effective July 28, 2009, in light of the Governor’s 
declaration of a fiscal emergency.55  In amending Government Code sections 69926(b), it 
specified allowable benefit costs for court security personnel and expressly excluded retiree 
health benefits from costs of services payable by the state.  It also defined retiree health benefits 
that are now excluded to include, but not be limited to, the current costs of future retiree health 
benefits for either currently employed or already retired personnel.  The 2009 statute added the 
following underlined language to section 69926(b): 

The superior court and the sheriff or marshal shall enter into an annual or 
multiyear memorandum of understanding specifying the agreed upon level of 
court security services, costs of services, and terms of payment.  The cost of 
services specified in the memorandum of understanding shall be based on the 
estimated average cost of salary and benefits for equivalent personnel 
classifications in that county, not including overtime pay.  In calculating the 
average cost of benefits, only those benefits listed in paragraph (6) of subdivision 
(a) of Section 69927 shall be included.  For purposes of this article, “benefits” 
excludes any item not expressly listed in this subdivision, including, but not 
limited to, any costs associated with retiree health benefits.  As used in this 
subdivision, retiree health benefits includes, but is not limited to, the current cost 
of health benefits for already retired personnel and any amount to cover the costs 
of future retiree health benefits for either currently employed or already retired 
personnel. (Emphasis added.) 

The 2009 statute also amended Government Code section 69927(a)(6)(A) as follows: “(A) The 
Administrative Office of the Courts shall use the actual average salary and benefits costs 
approved for court law enforcement personnel as of June 30 of each year in determining the 
funding request that will be presented to the Department of Finance.”   

 

54 Exhibit B, Judicial Council of California, comments on test claim 09-TC-02, August 16, 2010, 
Exhibit 17. 
55 Exhibit --, Senate Floor Analysis, Senate Bill 13, 2009-2010 Fourth Extraordinary Session, 
July 8, 2009. 
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III. Positions of the Parties and Interested Parties 
A. Claimant’s Position 

The claimant alleges that the test claim statutes and Rule of Court 10.810 impose a reimbursable 
state-mandated program under article XIII B, section 6 for the costs of retiree health benefits for 
sheriff personnel who provide security services to superior courts.  According to claimant, on 
July 28, 2009, the state stopped paying for retiree health benefits for these personnel thereby 
shifting the costs from the state to the counties in violation of the Lucia Mar Unified School Dist. 
case and article XIII B, section 6(c).56  Claimant includes a declaration with the test claim that 
estimates the costs of its retiree health benefits at $4,813,476 for 2009-2010, and $4,890,183 for 
2010-2011.  Claimant also includes cost estimates from the counties of Sacramento, Santa Clara, 
and Kern.  Sacramento County estimated costs of $192,517 for 2009-2010, and $160,892 for 
2010-2011.  Kern County estimated costs of $69,463 for both 2009-2010, and 2010-2011.  Santa 
Clara County estimated costs of $455,915 for 2009-2010, and $582,768 for 2010-2011.  This 
accounts for four of the five counties affected by the 2009 test claim statute that were reimbursed 
for retiree health benefits for personnel who provided court security services in fiscal year 2008-
2009, as described in section II. Background above. 

In comments received in September 2010, claimant rebuts the Judicial Council’s observation that 
no state law requires the county to pay for retiree health benefits.  “All that is required, according 
to the State Controller’s Office “Local Agencies Mandated Cost Manual,” is that the ‘. . . 
compensation paid and the benefits received are appropriately authorized by the governing 
board.’  And this has been done.”  Claimant also disagrees with the Finance’s position that the 
test claim statutes do not result in a reimbursable state-mandated program. 

B.  Department of Finance Position  
Finance argues that this test claim should be denied.  According to comments received in  
August 2010, Finance “believes the state did not transfer the costs of the retiree health benefits to 
the counties, and the test claim is not a reimbursable mandate.”  Finance points out that unlike 
the case of Lucia Mar Unified School Dist. v. State of California, the state was not previously 
responsible for the retiree health benefits.  Finance also states that “costs of the retiree health 
benefits were not explicitly included in the definition of ‘costs of service’ in any of the statutory 
requirements plead by the claimant.”  Accordingly, Finance argues that the obligation to pay for 
retiree health benefits is “permissive and not required by law.” 

C. Judicial Council Position 
The Judicial Council argues that this test claim should be denied for the following reasons: 

• The 2009 amendment to Government Code section 69926(b) excluding retiree health 
benefits from allowable costs merely clarifies existing law for what costs are allowable 
when a sheriff provides court security services.   

• There is no state law requiring the sheriff to pay retiree health benefits to its deputies. 
Thus, any transfer of costs is triggered by a discretionary decision of the county. 

56 Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830. 
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• Even if the costs were not voluntary, increases in costs, as opposed to increases in the 
level of service, do not result in a reimbursable state-mandated program. 

• The claimant has requested legislative mandates that the sheriff be required to provide 
security to the superior courts and, thus, no reimbursement is required. 

• The claimant cannot claim reimbursement for expenses associated with retiree health 
benefits for sheriff deputies who are already retired and not currently providing services 
to the courts.  The Superior Court Law Enforcement Act of 2002, in Government Code 
section 69927(a)(6) only authorizes trial courts to pay for benefits of current employees 
(“Allowable costs for security personnel services, … means the salary and benefits of an 
employee …..”).  

IV. Discussion 
Article XIII B, section 6 of the California Constitution provides in relevant part the following: 

Whenever the Legislature or any state agency mandates a new program or higher 
level of service on any local government, the state shall provide a subvention of 
funds to reimburse such local government for the costs of such programs or 
increased level of service. 

The purpose of article XIII B, section 6 is to “preclude the state from shifting financial 
responsibility for carrying out governmental functions to local agencies, which are ‘ill equipped’ 
to assume increased financial responsibilities because of the taxing and spending limitations that 
articles XIII A and XIII B impose.”57  Thus, the subvention requirement of section 6 is “directed 
to state-mandated increases in the services provided by [local government] …”58 

Reimbursement under article XIII B, section 6 is required when the following elements are met: 

1. A state statute or executive order requires or “mandates” local agencies or school districts 
to perform an activity.59 

2. The mandated activity either: 

a. Carries out the governmental function of providing a service to the public; or  

b. Imposes unique requirements on local agencies or school districts and does not 
apply generally to all residents and entities in the state.60   

3. The mandated activity is new when compared with the legal requirements in effect 
immediately before the enactment of the test claim statute or executive order and it 
increases the level of service provided to the public.61   

57 County of San Diego v. State of California (1997)15 Cal.4th 68, 81. 
58 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56. 
59 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 874. 
60 San Diego Unified School Dist., supra, 33 Cal.4th at pgs. 874-875 (reaffirming the test set out 
in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.  
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4. The mandated activity results in the local agency or school district incurring increased 
costs.  Increased costs, however, are not reimbursable if an exception identified in 
Government Code section 17556 applies to the activity.62 

In 2004, article XIII B, section 6 was amended by the voter’s approval of Proposition 1A, which 
added subdivision (c) to define a mandated new program or higher level of service to include “a 
transfer by the Legislature from the State to cities, counties, cities and counties, or special 
districts of complete or partial financial responsibility for a required program for which the State 
previously had complete or partial financial responsibility.”63   

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6.64  The determination 
whether a statute or executive order imposes a reimbursable state-mandated program is a 
question of law.65  In making its decisions, the Commission must strictly construe article XIII B, 
section 6, and not apply it as an “equitable remedy to cure the perceived unfairness resulting 
from political decisions on funding priorities.”66 

A. The Commission has jurisdiction to determine if Government Code sections 69926 and 
69927, as amended by Statutes 2009, 4th Ex. Sess., chapter 22, imposes a reimbursable 
state-mandated program, but does not have jurisdiction over the 1998 and 2002 
statutes or the California Rules of Court, Rule 10.810(a), (b), (c), (d) and Function 8 
(Court Security).   

There is no issue regarding the Commission’s jurisdiction over Government Code section 69926 
and 69927, as amended by Statutes 2009 (4th Ex. Sess.) chapter 22.  The test claim was filed  
June 30, 2010, within one year of July 28, 2009, the effective date of this test claim statute. 
The test claim, however, was filed beyond the statute of limitations for the remaining statutes 
and Rules of Court pled.    

Government Code section 17551(c) requires that: “Local agency and school district test claims 
shall be filed not later than 12 months following the effective date of a statute or executive order, 
or within 12 months of incurring increased costs as a result of a statute or executive order, 

61 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875, 878; Lucia Mar Unified 
School Dist., supra, 44 Cal.3d 830, 835. 
62 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code  
sections 17514 and 17556. 
63 Proposition 1A, November 2004. 
64 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code  
sections 17551 and 17552.   
65 County of San Diego, supra, 15 Cal.4th 68, 109. 
66 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1817.   
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whichever is later.”67  Section 1183 of the Commission’s regulations defines the phrase “within 
12 months” of incurring costs to mean “by June 30 of the fiscal year following the fiscal year in 
which increased costs were first incurred by the test claimant.”   

The test claim in this case was filed on June 30, 2010, well beyond 12 months following the 
effective dates of the earlier test claim statutes enacted in 2002 (Gov. Code, §§ 69920, 69921, 
69921.5, 69922, 69925, and 69927, eff. Jan. 1, 2003) and 1998 (Gov. Code § 77212.5, eff.  
Jan. 1, 1999), and the effective date of Rule 10.810, as added in 1988 and last amended in 1997.  
In addition, there is no evidence in the record to support a finding that the claimant first incurred 
increased costs as a result of the 1998 and 2002 statutes, or the Rules of Court as last amended in 
1997, later than the 12-month period after these laws became effective.  The test claim focuses 
mainly on Government Code section 69926, as amended in 2009, which excluded retiree health 
benefits from the costs paid by the state for sheriff court security services.  According to page 17 
of the test claim: “This test claim was timely filed within a year of enactment of SB 13 (Chapter 
22, Statutes of 2009) which shifted the costs of retiree health benefits from the State to the 
County on July 28, 2009.”     

Moreover, Rules of Court are not subject to the reimbursement requirement of article XIII B, 
section 6.  Rules of Court are adopted by the Judicial Council, an agency within the judicial 
branch, and establish procedures and rules for the courts.68  Article XIII B, section 6, however, 
applies to mandates imposed by “the Legislature or any state agency” and does not extend to 
requirements imposed by the judicial branch of government.69  

Accordingly, the Commission does not have jurisdiction over Government Code sections 69920, 
69921, 69921.5, 69922, 69925, and 69927 (Stats. 2002, ch. 1010, eff. Jan. 1, 2003), Government 
Code section 77212.5 (Stats. 1998, ch. 764, eff. Jan. 1, 1999), and the California Rules of Court, 
Rule 10.810(a), (b), (c), (d), and Function 8 (Court Security). 

B. Government Code section 69927, as amended in 2009, does not result in a 
reimbursable state-mandated program. 

The 2009 test claim statute amended Government Code section 69927(a)(6)(A) to provide that 
the AOC shall use average costs, rather than actual costs, when determining the funding request 
for the trial courts to be presented to the Department of Finance.  That section states the 
following: “The Administrative Office of the Courts shall use the actual average salary and 
benefits costs approved for court law enforcement personnel as of June 30 of each year in 
determining the funding request that will be presented to the Department of Finance.”   

This section requires the AOC to act, but does not impose any required duties or costs on 
counties.  Thus, the Commission finds that Government Code section 69927, as amended by 
Statutes 2009 (4th Ex. Sess.) chapter 22, does not impose a reimbursable state-mandated program 
on counties. 

67 Government Code, section 17551(c) (Stats. 2004, ch. 890) effective Jan. 1, 2005. 
68 California Constitution, article VI, section 6.  See also Government Code section 68500 et seq. 
69 A “local agency” eligible to claim reimbursement is defined to include a “city, county, special 
district, authority, or political subdivision of the state,” and does not include the courts.   
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C. Government Code section 69926(b), as amended in 2009, imposes a partial new 
program or higher level of service on counties within the meaning of article XIII B, 
section 6(c). 

The remaining issue in this case is whether the 2009 amendment to Government Code section 
69926(b), which excluded retiree health benefits from the state funding for sheriff court security 
services mandates a new program or higher level of service within the meaning of article XIII B, 
section 6(c).  The Commission finds that section 69926(b), as amended by the 2009 test claim 
statute, results in a reimbursable state-mandated program pursuant to article XIII B, section 6(c), 
under the circumstances specified below. 

1. The 2004 amendment to article XIII B, section 6(c) 
In 2004, Proposition 1A added subdivision (c) to article XIII B, section 6.  Article XIII B, 
section 6(c) defines a mandated new program or higher level of service to include “a transfer by 
the Legislature from the State to cities, counties, cities and counties, or special districts of 
complete or partial financial responsibility for a required program for which the State previously 
had complete or partial financial responsibility.”  In its summary of the proposition, the 
Legislative Analyst’s Office (LAO) stated the following: 

The measure also appears to expand the circumstances under which the state 
would be responsible for reimbursing cities, counties, and special districts for 
carrying out new state requirements. Specifically, the measure defines as a 
mandate state actions that transfer to local government financial responsibility for 
a required program for which the state previously had complete or partial 
financial responsibility. Under current law, some such transfers of financial 
responsibilities may not be considered a state mandate.70 

As indicated by LAO, some transfers of financial responsibility from the state to local 
government before the adoption of Proposition 1A were determined by the courts to require 
reimbursement only when the state had borne the entire cost of the program at the time article 
XIII B, section 6 was adopted in 1979 and retained administrative control over the program 
before and after the test claim statute.   

The line of cases starts with the California Supreme Court’s 1988 decision in Lucia Mar Unified 
School Dist. v. Honig, where the court first determined that reimbursement under article XIII B, 
section 6 is required, not only when the state mandates local government to perform new 
activities, but also when the state compels local government to accept financial responsibility in 
whole or in part for a governmental program which was funded entirely by the state before the 
advent of article XIII B, section 6.71  The statute involved in Lucia Mar required the state to 
operate schools for severely handicapped students.  Before 1979, school districts were required 
by statute to contribute local funding for the education of pupils residing in the district and 
attending the state schools.  These provisions, however, were repealed effective July 12, 1979, 
when the state assumed full responsibility to fund the state-operated schools.  Thus, the state’s 

70 Exhibit --, LAO summary of Proposition 1A, August 2004.   
71 Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 836. 
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responsibility to fully fund these schools existed when article XIII B, section 6 became effective 
on July 1, 1980, and continued until Education Code section 59300 became effective on June 28, 
1991, to require the school district of residence to pay the state operated school an amount equal 
to ten percent of the excess annual cost of education for each pupil attending a state-operated 
school.72  The court held that “unquestionably, the contributions called for in section 59300 are 
used to fund a ‘program’ within [article XIII B, section 6], for the education of handicapped 
children is clearly a governmental function of providing a service to the public, and the section 
imposes requirements on school districts not imposed on all the state’s residents.”73  In addition, 
the program was “new” to local school districts since at the time section 59300 became effective, 
school districts were not required to contribute to the education of students from their districts at 
state schools.74  The court stated the following: 

The fact that the impact of the section is to required plaintiffs to contribute funds 
to operate the state schools for the handicapped rather than to themselves 
administer the program does not detract from our conclusion that it calls for the 
establishment of a new program within the meaning of the constitutional 
provision.  To hold, under the circumstances of this case, that a shift in funding of 
an existing program from the state to a local entity is not a new program as to the 
local agency would, we think, violate the intent underlying section 6 of article 
XIII B.  That article imposes spending limits on state and local governments, and 
it followed by one year the adoption by initiative of article XIII A, which severely 
limited the taxing power of local governments.  Section 6 was intended to 
preclude the state from shifting to local agencies the financial responsibility for 
providing public services in view of these restrictions on the taxing and spending 
power of the local entities.75 

Although the court found a new program, it remanded the claim back to the Commission to 
determine if school districts are mandated by the state to make the contributions to fund the state-
operated schools, or whether school districts had other options for educating these pupils.76 

In 1997, the California Supreme Court in County of San Diego v. State also approved 
reimbursement based on a statute that shifted financial responsibility from the state to the 
counties for the care of medically indigent adults.77  Medically indigent adults were not linked to 
a federal category of disability for purposes of federal disability benefits, but lacked the income 
and resources to afford health care.78  In 1971, the state extended Medi-Cal coverage to these 

72 Id. at pages 832-833. 
73 Id. at page 835. 
74 Ibid. 
75 Lucia Mar, supra, 44 Cal.3d at pages 835-836. 
76 Id. at pages 836-837.  The matter was later resolved with the special education test claims. 
77 County of San Diego v. State (1997) 15 Cal.4th 68, 91. 
78 Id. at page. 77. 
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individuals and, at the time the voters adopted article XIII B, section 6 in 1979, the state 
administered and bore full financial responsibility for the medical care of medically indigent 
adults under the Medi-Cal program.  In 1982, the state then excluded medically indigent adults 
from the Medi-Cal program, “knowing and intending that the 1982 legislation would trigger the 
counties’ responsibility to provide medical care as providers of last resort under [Welfare and 
Institutions Code] section 17000.”79  The court held that the 1982 statute mandated a “new 
program” on counties by compelling them to accept financial responsibility in whole or in part 
for a program for the medical care of medically indigent adults, “which was funded entirely by 
the state before the advent of article XIII B.”80  Addressing an issue raised in the dissenting 
opinion, the majority court stressed that: 

We do not hold that “whenever there is a change in a state program that has the 
effect of increasing a county’s financial burden under section 17000 there must be 
reimbursement by the state.” [Dis. opn., post, at p. 116.)  Rather, we hold that 
section 6 prohibits the state from shifting to counties the costs of state programs 
for which the state assumed complete financial responsibility before the adoption 
of section 6.  Whether the state may discontinue assistance that it initiated after 
section 6’s adoption is a question that is not before us.81   

The Lucia Mar and County of San Diego holdings, however, were not applied in cases (1) where 
the state did not administer the program, but instead provided reimbursement assistance to local 
government that later ended; (2) where the state was only partially responsible for the cost of a 
jointly funded program under prior law and the state later shifted additional costs to local 
government; and (3) where the state shifted costs between two local agencies.  In such cases, 
reimbursement was denied.  For example, the claim in County of Los Angeles II addressed a 
Penal Code statute that allowed an indigent defendant charged with capital murder to request 
funds for the payment of investigators, experts, and others expenses necessary for the preparation 
of his or her defense at trial.82  For several years after the enactment of the statute, the 
Legislature appropriated funds to reimburse counties for their costs under the Penal Code statute.  
In fiscal year 1990-1991, however, no appropriation was made, forcing the counties to pay for 
the expenses out of their general funds.  The counties then filed a test claim for the 
reimbursement of costs to provide investigators and experts for the defense of indigent criminal 
defendants in capital murder cases.  The court determined that reimbursement was not required 
under article XIII B, section 6 on the ground that providing experts, investigators, and other 
ancillary services to indigent defendants was always required by federal law under the 
constitutional guarantees of due process under the Fourteenth Amendment and the Sixth 
Amendment right to counsel.83  The court also found that there was no shift in costs from the 
state to the counties because the program had never been operated or administered by the state.  

79 Id. at page 98. 
80 Ibid. 
81 County of San Diego, supra, 15 Cal.4th at page 99, fn. 20 (Emphasis added). 
82 County of Los Angeles v. State of California (1995) 32 Cal.App.4th 805. 
83 Id. at page 815. 
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Thus the program was not a “new program” to counties. The state merely reimbursed counties in 
their operation of a local program.  

In contrast, the program here has never been operated or administered by the State 
of California.  The counties have always borne legal and financial responsibility 
for implementing the procedures under section 987.9.  The state merely 
reimbursed counties for specific expenses incurred by the counties in their 
operation of a program for which they had a primary legal and financial 
responsibility.  There has been no shift of costs from the state to the counties and 
Lucia Mar is, thus, inapposite.84 

City of El Monte v. Commission on State Mandates involved statutes that required redevelopment 
agencies to contribute 15 percent of their revenues to the local Educational Revenue 
Augmentation Fund (ERAF) to help pay for each school and community college district located 
within the redevelopment area. 85  The ERAF statutes were enacted in response to a shortfall in 
state revenues and a period of severe fiscal difficulty brought about by the economic recession in 
the early 1990’s.86  The court held that reimbursement under article XIII B, section 6 was not 
required because before the enactment of the ERAF statutes, the state was not responsible for the 
entire cost of school funding.  Rather, a substantial portion of local property tax revenues were 
used for the support of schools and, thus, the responsibility to pay for education before the 
enactment of the test claim statutes shifting additional costs to schools, had already been a state 
and locally shared responsibility.  The court determined that the utilization of additional local 
property taxes in support of schools and community colleges was not a “new program” within 
the meaning of article XIII B, section 6, distinguishing Lucia Mar.87 

In City of San Jose v. State of California, the court found that Lucia Mar was not applicable 
because the test claim statute did not shift costs from the state to cities, but from counties to 
cities and, thus, reimbursement was not required.88  City of San Jose involved a statute 
authorizing counties to charge cities and other local entities for the costs of booking into county 
jails persons who had been arrested by employees of the cities and other local entities.  The court 
recognized that the Legislature was entitled to make policy decisions in order to assist counties 
in bearing the financial responsibilities of running jails.  However, the costs of operating county 
jails, including the expense of capture, detention, and prosecution of persons charged with crime, 
were traditionally borne by counties under state statute, and not by the state.89  Thus, the 

84 Id. at page 817. 
85 City of El Monte v. Commission on State Mandates (2000) 83 Cal.App.4th 266. 
86 Id. at page 272. 
87 Id. at page 279. 
88 City of San Jose v. State of California (1996) 45 Cal.App.4th 1802. 
89 Id. at page 1815, citing to County of Lassen v. State of California (1992) 4 Cal.App.4th 1151, 
1156. 
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program was not new to local government.  The court held that “nothing in article XIII B 
prohibits the shifting of costs between local governmental entities.90 

Proposition 1A was adopted in 2004, after the court decided the above cases and, thus, the 
interpretation of article XIII B, section 6(c) is an issue of first impression requiring the 
Commission to determine what the provision requires.  The principles of constitutional 
interpretation are similar to those governing statutory construction.  The aim of constitutional 
interpretation is to determine and effectuate the intent of the voters who enacted the 
constitutional provision.  To determine that intent, the Commission, like a court, must begin by 
examining the constitutional text, giving the words their ordinary meaning.91  In addition, the 
words must be interpreted in harmony with other relevant portions of the Constitution.92  In this 
respect, it is appropriate to apply the same meaning to terms used in a constitutional amendment 
that are also stated in existing provisions of the Constitution when those terms have been 
judicially interpreted and put into practice, unless it is apparent from the language used that a 
more general or restricted sense was intended.93 

The plain language of article XIII B, section 6(c) states that “a mandated new program or higher 
level of service includes a transfer by the Legislature from the State to cities, counties, cities and 
counties, or special districts of complete or partial financial responsibility for a required program 
for which the State previously had complete or partial financial responsibility.”  The plain 
language of section 6(c) still requires a finding that the statute mandates a program within the 
meaning of article XIII B, section 6, and imposes costs mandated by the state.  As previously 
interpreted by the courts, the statute must compel local agencies to incur increased costs 
mandated by the state for a program that carries out the governmental function of providing a 
service to the public or, to implement a state policy, imposes unique requirements on local 
agencies that do not apply to all residents and entities in the state.94   

The concern which prompted the inclusion of section 6 in article XIII B was the 
perceived attempt by the state to enact legislation or adopt administrative orders 
creating programs to be administered by local agencies, thereby transferring to 
those agencies the fiscal responsibility for providing services which the state 
believed should be extended to the public.  In their ballot arguments, the 
proponents of article XIII B explained section 6 to the voters: “Additionally, this 
measure (1) Will not allow the state government to force programs on local 

90 Ibid.  See also, City of El Monte, supra, 83 Cal.App.4 th 266, 279, finding a shift of costs 
between two local agencies in the school funding ERAF shift from redevelopment agencies to 
schools. 
91 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Richmond v. Shasta 
Community Services Dist. (2004) 32 Cal.4th 409, 418. 
92 State Bd. of Equalization v. Board of Supervisors (1980) 105 Cal.App.3d 813, 822. 
93 Sacramento County v. Hickman (1967) 66 Cal.2d 841, 849. 
94 San Diego Unified School Dist., supra, 33 Cal.4th at pages 874-875 (reaffirming the test set 
out in County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56.) 
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governments without the state paying for them.” (Ballot Pamp., Amend. To Cal. 
Const. with arguments to voters, Spec. Statewide Elec. (Nov. 6, 1979) p. 18 …).  
In this context the phrase “to force programs on local governments” confirms that 
the intent underlying section 6 was to require reimbursement to local agencies for 
the costs involved in carrying out functions peculiar to government, not for 
expenses incurred by local agencies as an incidental impact of laws that apply 
generally to all state residents and entities.95 

The plain language of section 6(c), however, expands the definition of a “new program or higher 
level of service” to include shifts in funding for existing programs that are funded jointly by the 
state and local agencies.  A mandated new program or higher level of service includes transfers 
by the Legislature from the state to the local agencies “complete or partial financial 
responsibility for a required program for which the State previously had complete or partial 
financial responsibility.”  Thus, the court’s specific holding in City of El Monte that denied 
reimbursement for the ERAF shift because the state never had complete financial responsibility 
to fund schools, no longer applies.96   

In addition, to determine if the transfer of costs is new or increases the level of service of an 
existing program, section 6(c) directs the Commission to look at whether the state “previously,” 
had any financial responsibility for the program.  The word “previously” is not specifically 
defined in the provision.  Before the adoption of Proposition 1A, a shift of financial 
responsibility for a governmental program from the state to local government was considered 
“new” and, thus, a “new program,” when it followed the fact that the state initially had complete 
financial responsibility for the program at the time article XIII B, section 6 was adopted in 1979.  
As indicated by the Supreme Court in the County of San Diego case, “[w]hether the state may 
discontinue assistance that it initiated after section 6’s adoption is a question that is not before 
us.97  For purposes of interpreting section 6(c), however, it does not make sense to determine the 
financial responsibilities of a program in 1979 when section 6(c) was added by the voters 25 
years later in 2004, which now expands the definition of a mandated new program or higher 
level of service to include shifts of costs in existing programs with shared financial 
responsibilities.98  Such an interpretation may ignore many years of legislation enacted after 

95 San Diego Unified School Dist., supra, 33 Cal.4th at page 875. 
96 This interpretation is consistent with the analysis of Proposition 1A by LAO, which 
recognized that section 6(c) “may increase future state costs or alter future state actions regarding 
local jointly funded state-local programs.  While it is not possible to determine the cost to 
reimburse local agencies for potential future state actions, our review of state measures enacted 
in the past suggests that, over time, increased state reimbursement costs may exceed a hundred 
million dollars annually.”  (Exhibit --.) 
97 County of San Diego, supra, 15 Cal.4th at page 99, fn. 20 (Emphasis added). 
98 County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56, providing that the rules 
of interpretation of a constitutional provision require a court to look at what the voters intended 
when they enacted the provision. 
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1979 that impacts an existing program, and adds a limitation to section 6(c), which is not 
included in the plain language adopted by the voters.99   

Rather, the dictionary defines the word “previously” as “existing or happening prior to 
something else in time or order.”100  In addition, recent decisions by the courts have compared 
the test claim statute with the law in effect immediately before the enactment of the test claim 
statute to determine if a mandated cost is new or increases the level of service in an existing 
program.101  Thus, the Commission finds that a test claim statute shifting the financial 
responsibility of a program from the state to the local agencies must be compared to the law in 
effect immediately before the enactment of the test claim statute to determine if the shift or 
transfer of costs constitutes a new program or higher level of service within the meaning of 
article XIII B,  
section 6(c). 

2. The 2009 amendment to Government Code section 69926(b) imposes a new 
program or higher level of service within the meaning of article XIII B,  
section 6(c). 

The 2009 statute added the following underlined language to section 69926(b): 

The superior court and the sheriff or marshal shall enter into an annual or 
multiyear memorandum of understanding specifying the agreed upon level of 
court security services, costs of services, and terms of payment.  The cost of 
services specified in the memorandum of understanding shall be based on the 
estimated average cost of salary and benefits for equivalent personnel 
classifications in that county, not including overtime pay.  In calculating the 
average cost of benefits, only those benefits listed in paragraph (6) of subdivision 
(a) of Section 69927 shall be included.  For purposes of this article, “benefits” 
excludes any item not expressly listed in this subdivision, including, but not 
limited to, any costs associated with retiree health benefits.  As used in this 
subdivision, retiree health benefits includes, but is not limited to, the current cost 
of health benefits for already retired personnel and any amount to cover the costs 

99 People ex rel. Lungren v. Superior Court (1996) 14 Cal.4th 294, 301, where the court stated 
that “To determine this intent [of a constitutional provision], we look first to the plain language 
of the law, read in context, and will not add to the law or rewrite it to conform to an assumed 
intent not apparent from the language.” 
100 Webster’s II New College Dictionary (1986), page 876. 
101 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878, 
where the court held that “the statutory requirements here at issue – immediate suspension and 
mandatory recommendation of expulsion for students who possess a firearm, and the limitation 
upon the ensuing options of the school board (expulsion or referral) – reasonably are viewed as 
providing a “higher level of service” to the public under the commonly understood sense of that 
term: (i) the requirements are new in comparison with the preexisting scheme in view of the 
circumstances that they did not exist prior to the enactment of the [test claim statute].” 
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of future retiree health benefits for either currently employed or already retired 
personnel. (Emphasis added.) 

This 2009 provision, however, remained in the law only until June 27, 2012, when Government 
Code section 69926 was repealed to implement the statutory realignment of superior court 
security funding enacted in Assembly Bill 118 (Chapter 40 of the Statutes of 2011), in which the 
Trial Court Security Account was established to fund court security.102  Thus, the issue whether 
the 2009 amendment to Government Code section 69926(b) imposes a new program or higher 
level of service is relevant only to a potential period of reimbursement from July 28, 2009 to  
June 27, 2012. 

As described in Section II. Background, state law, since 1883, has required the county sheriff to 
provide court security services to the courts.  As last amended in 2002, Government Code 
section 69922 requires the sheriff to attend all criminal and delinquency actions in the superior 
court held within his or her county, and to attend noncriminal actions if the presiding judge 
makes the determination that the attendance of the sheriff at that action is necessary for reasons 
of public safety.  Providing security services for noncriminal actions at the request of the 
presiding judge is not a requirement imposed by the state and, thus, not subject to the 
reimbursement requirements of article XIII B, section 6.103  However, providing court security 
services for criminal and delinquency actions of the court is a “required program” within the 
meaning of article XIII B, section 6(c), that is imposed uniquely on counties by the state and 
provides a service to protect the safety of the public.  Furthermore, the program, both before and 
after the enactment of the 2009 test claim statute, is partially funded by the state.  Government 
Code sections 77300, 77201, and 77201.1 require the state to assume sole responsibility for the 
funding of court operations, defined to include sheriff court security services, beginning in fiscal 
year 1997-1998, and further require specified counties to remit maintenance of effort payments 
to the state each year for the amounts identified and expended by the court for court operations 
during the 1994-1995 fiscal year.   

The parties dispute, however, whether the 2009 amendment to Government Code section 
69926(b), which excluded retiree health benefits from the state funding for sheriff court security 
services, constitutes a new program or higher level of service within the meaning of article  
XIII B, section 6(c), or simply clarifies existing law.  This issue is addressed below. 

a) Prior Law  
Immediately before the 2009 amendment to Government Code section 69926(b), the allowable 
costs paid by the state to counties for providing sheriff security services to the courts for criminal 

102 Government Code sections 69926 was repealed by Statutes 2012, chapter 41 (SB 1021), 
effective June 27, 2012.  In its place, the Legislature added section 69923 to deal with the costs 
of sheriff court security services and a new section 69926, which does not include the underlined 
language at issue in this case.  There has been no test claim filed on Statutes 2012, chapter 41, 
and, thus, this decision does not reach the issue whether 2012 statute creates a reimbursable 
state-mandated program. 
103 Appropriations required to comply with mandates of the courts are not eligible for 
reimbursement under article XIII B, section 6.  (Cal. Const., art. XIII B, § 9.)  
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and delinquency matters was governed by 2002 Superior Court Law Enforcement Act (Gov. 
Code, §§ 69920 et seq.) and the contract law enforcement template established to identify 
allowable costs.  Government Code section 69921.5, as added by 2002 Act, required the 
presiding judge of each superior court to contract with the sheriff or marshal, subject to available 
funding, for the necessary level of law enforcement services in the courts.  Section 69926(b) 
required that the annual or multiyear memorandum of understanding shall specify the agreed 
upon level of court security services, cost of services, and terms of payment.  Section 69926(c) 
required the sheriff or marshal to provide information each year to the court specifying the 
proposed projected costs for the court security budget, including negotiated salary increases for 
the deputies that provide security services. The court security budget was then subject to the 
Judicial Council’s approval and appropriation of funding by the Legislature.   

To standardize billing and accounting practices, the Legislature enacted Government Code 
section 66227 to identify allowable law enforcement costs after January 1, 2003, the operative 
date of the 2002 Superior Court Law Enforcement Act.  Section 66227(a) states the intent of the 
Act is to not increase or decrease the responsibility of a county for the cost of court operations 
for the court security services provided before January 1, 2003.  Section 66227(a) further states 
that any new court security costs permitted by law are not operative unless the funding is 
approved and provided by the Legislature.  The Judicial Council interprets this provision as 
requiring the court to pay for only those allowable costs that were properly billed under the trial 
court funding program before the Act as follows: 

The court is responsible only for allowable cost categories that were properly 
billed before the enactment of the Superior Court Law Enforcement Act of 2002.  
The sheriff may not bill the court for any new allowable cost categories listed 
herein until the court has agreed to the new cost and new funding has been 
allocated to the court for this purpose.104 

Section 69927 then required the Judicial Council to establish a working group on court security 
to develop a contract law enforcement template that identifies allowable law enforcement 
security costs.  Section 69927(a)(5), as added in 2002,105 defined “allowable costs for security 
personnel services” for the template to mean “the salary and benefits of an employee, including, 
but not limited to,” a long list of benefits including “county health and welfare” … and related 
benefits of law enforcement supervisory and line personnel.”  The contract law enforcement 
template became effective May 1, 2003, and identifies the following allowable court security 
costs for county employees in Section 1: court security personnel approved in the budget or 
provided at special request of the court; salary, wages and benefits (including overtime as 
specified) of sheriff, marshal, constable employees including, but not limited to, bailiffs, holding 
cell deputies, and weapons screening personnel; salary, wages and benefits of court security 

104 Exhibit --, Trial Court Financial Policies and Procedures (FIN 14.01, 6.2 Allowable Costs) 
adopted by the Judicial Council effective September 1, 2010. 
105 Government Code section 69927(a)(5) was renumbered to section 69927(a)(6) by the 2009 
test claim statute. 
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supervisors who spend more than 25 percent of their time on court security functions; and 
negotiated and projected salary increases.   

Allowable benefits for employees are listed in section III, the addendum of the template as 
follows: 

BENEFIT: This is the list of the allowable employer-paid labor-related employee 
benefits. 

County Health & Welfare (Benefit Plans) 

County Incentive Payments (PIP) 

Deferred Compensation Plan Costs 

FICA/Medicare 

General Liability Premium Costs 

Leave Balance Payout 

Premium Pay (such as POST pay, location pay, Bi-lingual pay, training officer 
pay) 

Retirement 

State Disability Insurance (SDI) 

Unemployment Insurance Cost 

Workers Comp Paid to Employee in lieu of salary 

Workers Comp Premiums 

Section II of the template contains the list of 23 non-allowable costs as follows: other sheriff or 
marshal employees (not working in the court); county overhead cost attributable to the operation 
of the sheriff/marshal offices; departmental overhead of sheriffs and marshals that is not in the 
list of Section I allowable costs; service and supplies, including data processing, not specified in 
Section I; furniture; basic training for new personnel to be assigned to court; transportation and 
housing of detainees from the jail to the courthouse; vehicle costs used by court security 
personnel in the transport of prisoners to court; the purchase of new vehicles to be utilized by 
court security personnel; vehicle maintenance exceeding the allowable mileage reimbursement; 
transportation of prisoners between the jails and courts or between courts; supervisory time and 
costs where service for the court is less than 25 percent of the time on duty; costs of supervision 
higher than the level of Captain; service of process in civil cases; security outside of the 
courtroom in multi-use facilities which results in disproportionate allocation of cost; any external 
security costs (i.e., security outside court facility, such as perimeter patrol and lighting); 
extraordinary security costs (e.g., general law enforcement activities within court facilities and 
protection of judges away from the court); overtime used to staff another function within the 
sheriff’s office if an employee in that function is transferred to court security to maintain 
necessary coverage; construction or remodeling of holding cells; maintenance of holding facility 
equipment; facilities alteration or other than normal installation in support of perimeter security 
equipment; video arraignment equipment; costs of workers compensation/disability payments to 
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disabled sheriff or marshal employees who formerly provided security, while the full costs of 
those positions continue to be funded by the courts. 

Government Code section 69927(b) concludes by stating that “[n]othing in this article may 
increase a county’s obligation or require any county to assume the responsibility for a cost of any 
service that was defined as a court operation cost, as defined by Function 8 of Rule 810 of the 
California Rules of Court, as it read on July 1, 1996 ….”  As indicated in Section II. 
Background, Function 8 of Rule 810 previously defined allowable costs for sheriff court security 
services to include the “salary, wages, and benefits” of sheriff supervisory and line personnel. 

The Judicial Council contends that retiree health benefits were not included in the list of 
allowable employer paid labor-related employee benefits and, therefore, those costs were not 
funded by the state before the enactment of the 2009 test claim statute.  The Judicial Council 
states the following: 

Although sheriff retiree health benefits are not specifically identified in the list of 
allowable costs identified in Government Code section 69927(a)(6), the working 
group could have determined they were allowable because the use of the words 
[in the statute] “including, but not limited to” preceding the list of allowable items 
indicates that the Legislature intended the list to be illustrative and not exclusive. 
[Footnote omitted.]  The first version of the Template, [footnote omitted] 
however, did not allow payment of sheriff retiree health benefits.  Section I of the 
Template, titled “Allowable Cost Narratives,” allows for the payment of “Salary, 
wages, and benefits” for sheriff employees.  Section III of the Security Template, 
entitled “Addendum Narratives,” includes a table that states “this is a list of the 
allowable employer-paid labor-related employee benefits.”  (Italics added.)  This 
wording, in contrast to the use of the phrase “including, but not limited to” in 
Government Code section 69927(a)(6), makes the list exclusive. [Footnote 
omitted.]  Retiree health benefits are not included in the list.  Given that the 
Legislature made the Template the final word on what was an allowable cost, with 
its adoption, retiree health benefits were not allowable costs.106   

Although the contract law enforcement template does not expressly list retiree health benefit 
costs as an allowable cost for county employees, it does identify “County Health & Welfare 
(Benefit Plans),” a broadly worded phrase, as an allowable cost.  In addition, retiree health 
benefit costs are not identified in the template’s list of non-allowable costs.  Thus, the plain 
language of the template is not as clear as the Judicial Council suggests.   

“County Health and Welfare (Benefit Plans)” is broad and does have meaning under existing 
law.  When the Legislature directed the Judicial Council to establish the working group to 
develop the template in light of its definition of allowable costs for security personnel services, 
there existed in law a comprehensive statutory scheme enacted in 1963 (Gov. Code, §§ 53200, et 
seq.) authorizing local agencies, including counties, to provide health and welfare benefits to 
their employees, including benefits for retiree health care.  Government Code section 53200(d) 

106 Exhibit B, Judicial Council of California, comments on test claim 09-TC-02,  
August 16, 2010. 
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defines “health and welfare benefit” to mean any one of the following: “hospital, medical, 
surgical, disability, legal expense or related benefits including, but not limited to, medical, 
dental, life, legal expense, and income protection insurance or benefits, whether provided on an 
insurance or service basis, and includes group life insurance as defined in subdivision (b) of this 
section.”  Section 53201 then authorizes the legislative body of the local agency to provide for 
any health and welfare benefits, as defined in section 53200, for the benefit of its retired 
employees.107  The courts have determined that section 53201 gives local agencies the power to 
provide their employees “any health and welfare benefits” for its officers, employees, and retired 
employees, with no limitation on the amount or kinds of benefits a local agency may provide.108  
Section 53202 states that the local agency may contract with one or more insurers, health service 
organizations, or legal service organizations when providing health and welfare benefits.  
Sections 53202.1 and 53205.2 then provide that the local agency may approve several insurance 
policies, including one for health, and that when granting the approval of a health benefit plan, 
the governing board “shall give preference to such health benefit plans as do not terminate upon 
retirement of the employees affected, and which provide the same benefits for retired personnel 
as for active personnel at no increase in costs to the retired person, provided that the local agency 
or governing board makes a contribution of at least five dollars ($5) per month toward the cost of 
providing a health benefits plan for the employee or the employee and the dependent members of 
his family.”109   

It is presumed that the Legislature was aware of the counties’ broad authority to provide health 
and welfare benefits to employees when it enacted the 2002 Superior Court Law Enforcement 
Act and defined allowable “salary and benefit” costs for security personnel services to include 

107 The legislative history of Government Code section 53201 was described in an opinion issued 
by the Attorney General’s Office.  It states the following:   

Section 53201 was enacted in 1949 (Stats. 1949, ch. 81, §1), initially allowing 
current officers and employees that opportunity to purchase their own group 
insurance.  In 1957 (Stats. 1957, ch. 944, §2), the Legislature authorized local 
agencies to pay for the insurance if they so chose, and expanded the coverage to 
health and welfare benefits generally.  In 1963, ‘retired employees’ (Stats. 1963, 
ch. 1773, §1) were added to the coverage …. 

(85 Ops. Cal.Atty.Gen. 63 (2002). 
108 Sturgeon v. County of Los Angeles (2008) 167 Cal.App.4th 630, 654. 
109 Emphasis added.  In Ventura County Retired Employees' Assn. v. County of Ventura (1991) 
228 Cal.App.3d 1594, 1598-1599, the court held that a county’s initial decision to furnish health 
care benefits to retirees is discretionary and that section 53205.2 does not require a county to 
provide health care benefits to retirees which are equal to those provided to active employees.  
Rather, section 53205.2 requires only that the county give preference to health benefit plans that 
furnish retirees and active employees the same benefits at no cost increase to retirees.  “Such a 
‘preference’ should only be made if health plans are commercially available and actuarially 
sound.”   
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“county health and welfare” benefits.110  In fact, the plain language of Government Code section 
69927(b), as added by the 2002 Act, shows that the Legislature was aware of the prior definition 
of allowable costs for sheriff court security services in Function 8 of Rule 810 and that it 
included all costs for salary, wages, and benefits provided by the county for sheriff supervisory 
and line personnel performing court security services.  Section 69927(b) states that “[n]othing in 
this article may increase a county’s obligation or require any county to assume the responsibility 
for a cost of any service that was defined as a court operation cost . . . [in] Function 8 of Rule 
810 of the California Rules of Court, as it read on July 1, 1996 ….”   

In addition, there is nothing in the phrase “County Health and Welfare (Benefit Plans),” or other 
language adopted in the template, to suggest that the phrase means something different than the 
health and welfare benefits authorized by sections 53200 and 53201 for county employees, or 
that the phrase itself excludes retiree health benefits as suggested in the comments filed by the 
Judicial Council.   

This interpretation is also supported by documents in the record filed by the Judicial Council.  
Exhibit 12 to the Judicial Council’s comments, is a memorandum of responses prepared by the 
AOC and the California State Sheriffs Association (dated July 10, 2003, after the template 
became effective in May 2003), to court security questions submitted at the “SB 1396” (2002 
Superior Court Law Enforcement Act) training sessions.  On page 4 of the document is the 
following question presented by attendees: “Is the payment of premiums for lifetime health 
benefits in retirement an allowable cost?”  The answer provided states the following: “Yes. 
Payment of retirement benefits, such as health insurance should be locally negotiated.”111  
Exhibit 15 is a letter from the Executive Clerk for the Superior Court for the County of Los 
Angeles to the Director of the AOC, dated January 10, 2007, with documents attached to the 
letter showing that the county included retiree health costs for deputies and sergeants, at a rate of 
2.780 percent, in fiscal year 1994-1995 (the base year for determining the county’s maintenance 
of effort payment for trial court funding) in its maintenance of effort payments to the state.  The 
letter took the position that each court should be allocated funding for retiree health benefits if 
the costs were paid by the court in the past.  Exhibit 16 is the response from the Director of the 
AOC, agreeing that payment of retirement health insurance costs for sheriff security personnel is 
“authorized to extent the expenditures were included in the Counties Maintenance of Effort 
(MOE) payment (which was established after the state assumed responsibility for state funding 
on January 1, 1998), if the court has paid these costs since that time, and if no new method of 
cost calculation has been adopted which would have the effect of expanding financial liability.”  
Thus, the Director of the AOC agreed that the County of Los Angeles properly billed the court 
for retiree health benefits for sheriff deputies providing security services before the enactment of 
the Superior Court Law Enforcement Act of 2002 pursuant to Government Code section 
69927(a).  And finally, Exhibit 17 is a staff analysis from the AOC to the Judicial Council, dated 
October 8, 2008, recognizing five counties that historically included retiree health costs for 
sheriff court security in the maintenance of effort contracts as follows: 

110 Estate of McDill (1975) 14 Cal.3d 831, 837. 
111 Exhibit B, Judicial Council of California, comments on test claim 09-TC-02,  
August 16, 2010, Exhibit 12. 
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Court security retiree health costs of $4.98 million have historically been included 
in maintenance of effort (MOE) contracts for five courts since the passage of state 
trial court funding.  These five courts have been billed for these costs by the 
sheriff and have paid for them. 

Thus, the Commission finds that under the law immediately preceding the 2009 test claim 
statute, the cost of retiree health care benefits for sheriff employees providing court security 
services in criminal and delinquency matters was an allowable cost paid by the state, as long as 
the cost was included in the county’s cost for court operations and properly billed to the state 
under the trial court funding program before January 1, 2003.   

b) Section 69926(b), as amended in 2009, transfers partial financial responsibility for 
the sheriff court security program from the state to the counties within the meaning 
of article XIII B, section 6(c) 

The 2009 test claim statute amended Government Code section 69926(b), effective  
July 28, 2009, to exclude retiree health benefits from sheriff court security services payable by 
the state under the trial court funding program.  Section 69926(b) defines the excluded “retiree 
health benefits” to include, “but is not limited to, the current cost of health benefits for already 
retired personnel and any amount to cover the costs of future retiree health benefits for either 
currently employed or already retired personnel.”   

The Judicial Council asserts that reimbursement is not required for retiree health benefit costs 
associated with former sheriff deputies who are already retired since under prior law, the state 
did not pay for the health benefits of retired employees under the trial court funding program.  
Thus, those costs have not been shifted to the counties.   

The Judicial Council is correct that under prior law, section 69926(a)(5), as added by the 2002 
Superior Court Law Enforcement Act, defined the allowable costs for security personnel services 
to mean only the salary and benefits of “an employee.”  No funding was provided by the state 
under prior law for premium costs provided to already retired employees and their beneficiaries.  
Thus, the Commission agrees that any current health benefit payments to retirees or their 
beneficiaries during the period of reimbursement have not been transferred by the state and do 
not constitute a new program or higher level of service for counties.  

However, as indicated above, the cost of retiree health care benefits for existing employees 
providing court security services in criminal and delinquency matters was an allowable cost paid 
by the state under prior law, as long as the cost was included in the county’s cost for court 
operations and properly billed to the state under the trial court funding program before  
January 1, 2003.  For those counties, retiree health care costs for employees providing the 
required security services are now excluded and have been transferred to the county.  To hold, 
under the circumstances of this case, that a shift in funding of an existing required court security 
program from the state to the county is not a new program or higher level of service would 
violate the intent of article XIII B, section 6.  Section 6 was intended to preclude the state from 
shifting to local agencies the financial responsibility for providing public services in view of the 
constitutional restrictions on the taxing and spending power of the local entities.112 

112 Lucia Mar, supra, 44 Cal.3d at pages 835-836. 
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However, more analysis is required to determine what the new program or higher level of service 
“cost” is for a county.  Under mandates law, a county must demonstrate actual costs incurred in a 
fiscal year to be reimbursed.  Increased actual expenditures of limited tax proceeds that are 
counted against the local government’s spending limit are the costs that are eligible for 
reimbursement.113  “We can only conclude that when the Constitution uses ‘costs’ in the context 
of subvention of funds to reimburse for ‘the costs of such program,’ that some actual cost must 
be demonstrated . . . .”114  In this case, whether retiree health benefit “costs” have actually been 
incurred and can be demonstrated, will depend on how a county funds retiree health benefits.   

As described in more detail in the next section, retiree health benefits, like salaries and pensions, 
are earned during an employee’s working years.  Several sources indicate, however, that most 
counties have historically funded these benefits on a “pay-as-you-go” basis after the employee 
retires.  If a county has adopted the pay-as-you-go method, the county does not pre-fund retiree 
health benefit costs in the year services are provided like it does for pensions by making annual 
contributions to either the normal (or current) cost of the benefit or to unfunded liabilities 
associated with the benefit, but instead pays premium costs for retiree health benefits as the costs 
are incurred after employees have retired.115  Thus, the pay-as-you-go method shifts current 

113 Government Code section 17514; County of Sonoma v. Commission on State Mandates 
(2000) 84 Cal.App.4th 1264, 1284; see also, County of Fresno v. State of California (1990) 53 
Cal.3d 482, 487, where the court noted that article XIII B, section 6 was “designed to protect the 
tax revenues of local government from state mandates that would require expenditure of such 
revenues.”   
114 County of Sonoma, supra, 84 Cal.App.4th at page 1285. 
115 In Retired Employees Association of Orange County, Inc. v. County of Orange (2011) 52 
Cal.4th 1171, 1188, the League of Cities and California State Association of Counties filed 
amicus briefs stating that “retiree health insurance benefits, unlike pensions, are not funded 
during the retiree’s working years; that most of these benefits have been funded on a pay-as-you-
go basis [after employees retire]….”  This information is consistent with findings of the Public 
Post-Employment Benefits Commission, established under former Governor Schwarzenegger’s 
Executive Order (S-25-06) dated December 28, 2006.  The January 1, 2008 report issued by the 
Public Post-Employment Benefits Commission states, on pages 24 and 219, that the pay-as-you-
go method for funding retiree health costs continues to be the predominate funding strategy used 
by those agencies and that 78 percent of the agencies do not prefund these benefits.  And, finally, 
the LAO, in its December 19, 2013 review of an initiative for the 2014 ballot that proposes to 
amend the Constitution related to pensions for state and local governmental employees states the 
following: 

Unlike pension plans, few government employers prefund retiree health benefits.  
That is, most government employers and employees do not make annual 
contributions to either the normal cost or unfunded liabilities associated with the 
benefit.  Instead, employers pay premium costs for retiree health benefits as they 
incur after employees have retired – a method or payment referred to as “pay-as-
you-go.”  Some government employers recently started prefunding these 
benefits.  In 2010-2011, the state paid about $1.4 billion towards these benefits 
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retiree health benefit costs earned by the employee in the current year to future taxpayers.116  In 
past years, these costs were reported by the county only after retirement, and were not reflected 
as a cost or obligation incurred as counties receive employee services each year.   

In 2004, however, the Government Accounting Standards Board issued statement 45 (GASB 45), 
which was intended to address the financial reporting of governmental entities using the pay-as-
you-go approach for these types of post-employment benefits.  GASB 45 requires all government 
entities, including counties, to start documenting in their accounting and financial reporting 
statements the unfunded liabilities for post-employment benefits, including retiree health 
benefits, by December 15, 2008.  The liabilities for retiree health benefits, like those for pension 
systems, will be determined by actuaries and accountants based on assumptions of future health 
care cost inflation, retiree mortality, and investment returns.  “This unfunded liability can be 
characterized as an amount, which, if invested today, would be sufficient (with future investment 
returns) to cover the future costs of all retiree health benefits already earned by current and past 
employees.”117 

Under GASB 45, government financial statements will list an actuarially determined amount 
known as an annual required contribution (ARC) for post-employment benefits like retiree health 
benefits.  This contribution includes the following two costs: 

• The normal cost – which represents that amount that needs to be set aside to fund future 
retiree health benefits earned in the current year.     

• Unfunded liability costs – the amount needed to pay off existing unfunded retiree health 
liabilities over a period of no longer than 30 years.118 

for retired state and CSU employees.  We estimate that local employers paid an 
equal or greater sum for these benefits for their employees and retirees. 

116 Exhibit --, “Retiree Health Care: A Growing Cost for Government,” LAO, February 17, 2006.  
The LAO report states the following:  

The state (and nearly every other public entity nationwide) does not pay its 
current (or normal) costs for retiree health benefits each year.  Consequently, the 
state fails to reflect in its budget the true costs of its current workforce.  Since 
1961, the state has been shifting costs to future taxpayers.  The tens of billions of 
dollars in unfunded liabilities now owed by the state is the result of this approach.  
For this reason, the pay-as-you-go approach to retiree health care conflicts with a 
basic principle of public finance – expenses should be paid for in the year they are 
incurred.  This principle requires decision makers to be accountable – through 
current budgetary spending – for the cost of whatever future benefits may be 
promised. 

117 Ibid; see also, “GASB Statement 45 on OPEB Accounting by Governments, A Few Basic 
Questions and Answers.”  (Exhibit --.) 
118 Ibid. 

49 
Sheriff Court-Security Services, 09-TC-02 

Draft Staff Analysis and 
Proposed Statement of Decision 

 

                                                                                                                                                             

312



GASB 45, however, does not address how a governmental entity actually finances retiree health 
benefits, since that is a local policy decision.  Thus, even though a county is required to report 
the amount needed to be set aside to fund future retiree health benefits earned in the current year 
and the existing unfunded retiree health liabilities, a county may continue to actually fund all 
retiree health benefit costs after employee retirements on a pay-as-you-go basis.  When that 
occurs, 100 percent of the retiree health benefit costs will be an unfunded liability payable in 
future years.119   

If a county defers payment for retiree health benefit costs until after their employees retire, the 
amounts reported in the annual financial statements as the county’s annual required contribution 
pursuant to GASB 45 are not considered costs actually incurred by the entity in the fiscal year of 
reporting.  Rather, as described in the case of County of Orange v. Association of Orange County 
Deputy Sheriffs, the unfunded liability simply represents an estimate projecting future 
contributions necessary to fund the benefit.120  In County of Orange, the court addressed the 
issue whether the county’s estimated unfunded actuarial accrued liability (UAAL) for pension 
benefits represented a debt subject to the municipal debt limitation imposed by the California 
Constitution, which prohibits a county from encumbering its general funds beyond the year’s 
income without first obtaining the consent of two-thirds of the electorate.121  Under the facts of 
the case, the county approved a pension increase for sheriff deputies to 3 percent at 50 in 2001, 
and renewed that agreement in subsequent contracts with the employee union for several years.  
Before adopting the resolution, the county secured an actuarial report that analyzed the financial 
impact of adopting the 3 percent at 50 formula for all years of service, both past and future, 
estimating the increase in the county’s actuarial accrued liability between $99 and $100 million. 
A 2007 actuarial analysis concluded that the past service portion of the increased retirement 
benefit totaled $187 million.  In 2008, the county adopted a resolution finding that, despite its 
prior resolutions increasing benefits, the enhanced benefits were unconstitutional.122  The court 
held, however, that the unfunded actuarial accrued liability for the pension benefits did not 
constitute a debt or liability of the county, but an estimate projecting future contributions 
necessary to fund the benefit.123  The court found persuasive a 1982 Attorney General’s Opinion, 
finding that the state’s unfunded liability for retirement did not violate the state debt limitation 
provision because the liability was based on estimates with no legally enforceable obligation yet 
existing, and applied that reasoning to the county’s unfunded pension liability. 

In 1982, the Attorney General concluded that the state retirement system’s 
“unfunded liability” did not violate the state debt limitation provision.  The 
Attorney General explained that “[d]etermining how much income to the [state] 
Fund is necessary to pay all benefits as they become due is the business of 

119 Ibid. 
120 County of Orange v. Association of Orange County Deputy Sheriffs (2011) 192 Cal.App.4th 
21, 28, 36-37. 
121 Id. at page 33, referring to article XVI, section 18 of the California Constitution. 
122 Id. at pages 29-30. 
123 Id. at pages 36-37. 
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actuaries.  Actuaries predict future financial operations of an insurance or 
retirement system by making certain assumptions regarding the variables in the 
system.”  (65 Ops.Cal.Atty.Gen. 571, 572 (1982).) 

The state Public Employees’ Retirement System (PERS) actuarial balance sheet 
showed an “unfunded actuarial liability” above the state debt limitation amount.  
The Attorney General concluded: “The actuarial term ‘unfunded liability’ fails to 
quantify as a legally enforceable obligation of any kind.  As previously noted the 
very existence of such an ‘unfunded liability’ depends upon the making of an 
actuarial evaluation and the use of an evaluation method which utilizes the 
concept of an ‘unfunded liability.’  Further the amount of such an ‘unfunded 
liability’ in the actuarial evaluation of a pension system will depend upon how 
that term is defined for the particular valuation method employed.  Finally the 
amount of such an ‘unfunded liability,’ however defined for the method used, 
depends upon many assumptions made regarding future events such as size of 
work force, benefits, inflation, earnings on investments, etc.  In other words an 
‘unfunded liability’ is simply a projection made by actuaries based upon 
assumptions regarding future events.  No basis for any legally enforceable 
obligation arises until the events occur and when they do the amount of liability 
will be based on actual experience rather than projections.” (65 
Ops.Cal.Atty.Gen., supra, at p. 574, italics added.)  Such calculations did not 
result in a legally binding debt or liability, but instead provided “useful guidance 
in determining the contributions necessary to fund a pension system.”  (Ibid.) 

. . . We find the analysis in the 1982 opinion persuasive, and that analysis 
supports the conclusion that a UAAL such as the $100 million cited by the 
County in this case is an actuarial estimate projecting the impact of a change in a 
benefit plan, rather than a legally enforceable obligation measured at the time of 
the County’s 2001 resolution approving the 3% at 50 formula.124 

The same reasoning applies to the unfunded projected costs of retiree health benefits that are 
reported by counties, which have adopted a pay-as-you-go approach, in their annual financial 
statements prepared in accordance with GASB 45.  Those unfunded amounts, like pension 
projections, are simply estimates prepared by actuaries.  With a pay-as-you-go approach, those 
amounts do not become actual debt or enforceable obligations until after the employee retires.  
And, as indicated above, amounts paid by a county in a current fiscal year after the employee 
retires are not costs that have been transferred by the test claim statute.  Nor are those projected 
costs considered “actual costs incurred” within the meaning of article XIII B, section 6 because 
the projected estimates do not require the county to expend its limited tax revenues in the 
reporting year.125 

124 Ibid. 
125 County of Fresno, supra, 53 Cal.3d at page 487. 

51 
Sheriff Court-Security Services, 09-TC-02 

Draft Staff Analysis and 
Proposed Statement of Decision 

 

                                                 

314



However, some local government employers have recently started to prefund their retiree health 
benefits, making annual contributions as current year costs.126  In its comprehensive annual 
financial report for the fiscal year ending June 30, 2012, the County of Los Angeles reported that 
the county’s contribution during fiscal year 2011-2012 for health care benefits for retirees and 
their dependents was on a pay-as-you-go basis only.  However, in May 2012, the County 
established a trust account for the purpose of holding and investing assets to prefund the retiree 
health program.  The report states the following: 

The OPEB Trust is the County’s first step to reduce its OPEB unfunded liability.  
It will provide a framework where the Board of Supervisors can begin making 
contributions to the trust and transition, over time, from “pay-as-you-go” to “pre-
funding.”  The OPEB Trust does not modify the County’s benefit programs.127 

In the County’s annual financial report for fiscal year ending June 30, 2013, it reports that the 
“During FY 2012-2013, the County made contributions to prefund the growing liability for 
retiree healthcare benefits in the amount of $448.8 million.”128  The report shows a 2012-2013 
contribution made by the county in the amount of $889,871 for retiree health benefits for county 
employees, a portion of which would be applicable to county sheriff employees providing sheriff 
court security services in criminal and delinquency matters.129 

Thus, the Commission finds that the amounts actually contributed by a county each fiscal year 
after the enactment of the 2009 test claim statute to prefund the future retiree health benefit costs 
earned in the current fiscal year of an employee providing court security services in criminal and 
delinquency matters are the costs that represent the new program or higher level of service for 
the sheriff court security program and require the county to expend tax revenues in that fiscal 
year.  This finding is consistent with the Office of Management and Budget (OMB) Circular A-
87 (2 CFR Part 225, Appendix B(f)), a provision contained in all parameters and guidelines 
adopted by the Commission, which allows reimbursement for only those retiree health benefit 
costs that are funded for that fiscal year and have been paid to either (a) an insurer or other 
benefit provider as current year costs or premiums, or (b) an insurer or trustee to maintain a trust 
fund or reserve for the sole purpose of providing post-retirement benefits to retirees and other 
beneficiaries.   

OMB Circular A-87 also allows as a reimbursable cost for retiree health benefits, actual amounts 
paid by a county in a current fiscal year to an insurer, benefit provider, or trustee to cover any 
existing unfunded liability attributable to the retiree health benefit costs earned in prior years by 
county employees providing sheriff court security services in criminal and delinquency matters, 

126 Exhibit --, LAO Review of proposed 2014 initiative on the Pension Reform Act,  
December 19, 2013. 
127 Exhibit --, County of Los Angeles, Comprehensive Annual Financial Report, Fiscal Year 
Ended June 30, 2012, pages 79-82. 
128 Exhibit --, County of Los Angeles, Comprehensive Annual Financial Report, Fiscal Year 
Ended June 30, 2013, page 86. 
129 Ibid. 
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if that liability is amortized over a period of years.  In this respect, 2 CFR Part 225, Appendix 
B(f)(4) states that “when a governmental unit converts to an acceptable actuarial cost method and 
funds PRHB [post-retirement health benefit] costs in accordance with this method, the initial 
unfunded liability attributable to prior years shall be allowable if amortized over a period of 
years in accordance with GAAP, or, if no such GAAP period exists, over a period negotiated 
with the cognizant agency.”  The Commission finds that the amounts actually contributed by a 
county each fiscal year after the enactment of the 2009 test claim statute to reduce an existing 
unfunded liability of health benefit costs earned by county employees providing court security 
services in criminal and delinquency matters are also costs that represent the new program or 
higher level of service for the sheriff court security program and require the county to expend tax 
revenues in that fiscal year. 

Accordingly, the Commission finds that Government Code section 69927(b), as amended by 
Statutes 2009-2010 (4th Ex. Sess.), chapter 22, constitutes a new program or higher level of 
service within the meaning of article XIII B, section 6(c) for the following costs incurred from 
July 28, 2009, to June 27, 2012, only for those counties that previously included retiree health 
benefit costs in its cost for court operations and billed those costs to the state under the trial court 
funding program before January 1, 2003: 

• Amounts actually paid in the claimed fiscal year to an insurer, other benefit provider, or 
trustee to prefund the future retiree health benefit costs earned by county employees in 
the claimed fiscal year who provided court security services in criminal and delinquency 
matters pursuant to Government Code section 69922; and 

• Amounts actually paid in the claimed fiscal year to an insurer, other benefit provider, or 
trustee to reduce an existing unfunded liability of the county for the health benefit costs 
previously earned by county employees who provided court security services in criminal 
and delinquency matters pursuant to Government Code section 69922. 

Current health benefit premiums paid to retirees or their beneficiaries after retirement on a pay-
as-you-go basis have not been transferred by the state and do not constitute a new program or 
higher level of service for counties. 

D. The 2009 amendment to Government Code section 69926(b) imposes costs 
mandated by the state within the meaning of article XIII B, section 6 and 
Government Code section 17514.   

Even though the transfer of costs in the circumstances described above is new and increases the 
level of service provided by counties, the Judicial Council argues that there is no state law 
requiring the county to pay retiree health benefits to sheriff deputies since the benefit is subject 
to local collective bargaining agreements. Thus, it argues that any transfer of costs is triggered by 
a discretionary decision of the county and is not mandated by the state.   

In order for the retiree health benefit costs to be eligible for reimbursement, the costs incurred 
must be mandated by the state.  Whether a statute imposes a “mandate” has been the subject of 
litigation, and the issue turns on four leading cases.  In City of Merced, the court held that a 
statute amending the eminent domain law to require compensation for business goodwill is not a 
reimbursable cost since the city was not required by state law to obtain property by eminent 
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domain.130  The program permitting the use of the eminent domain power was voluntary.  The 
court stated the following: 

[W]hether a city or county decides to exercise eminent domain is, essentially, an 
option of the city or county, rather than a mandate of the state.  The fundamental 
concept is that the city or county is not required to exercise eminent domain.  If, 
however, the power of eminent domain is exercised, then the city will be required 
to pay for loss of goodwill.  Thus, payment for loss of goodwill is not a state-
mandated cost.131 

In Kern High School Dist., the California Supreme Court held that statutes requiring school site 
councils and advisory committees for certain grant-funded educational programs to provide a 
notice and agenda of their meetings was not mandated by the state.132 The Supreme Court 
determined that school districts had the option of participating in the funded programs and, thus, 
they were not legally compelled to incur the notice and agenda costs.  The court affirmed the 
holding in City of Merced, finding that “the core point . . . is that activities undertaken at the 
option or discretion of a local government entity (that is, action undertaken without any legal 
compulsion or threat of penalty for nonparticipation) do not trigger a state mandate ….”133   

The school districts in Kern also argued that the legal compulsion standard is too narrow and that 
they should be reimbursed because school districts have “had no true option or choice but to 
participate in these [underlying education-related] programs.  This absence of a reasonable 
alternative to participation is a de facto mandate.”134  The Supreme Court summarized its 
response as follows: 

Although we do not foreclose the possibility that a reimbursable state mandate 
might be found in circumstances short of legal compulsion – for example, if the 
state were to impose a substantial penalty (independent of the program funds at 
issue) upon any local entity that declined to participate in a given program – 
claimants here faced no such practical compulsion.  Instead, although claimants 
argue that they have had “no true option or choice” other than to participate in the 
underlying funded educational programs, the asserted compulsion in this case 
stems only from the circumstance that claimants have found the benefits of the 
various funded programs “too good to refuse” – even though, as a condition of 
participation, they have been forced to incur some costs.  On the facts presented, 
the cost of compliance with conditions of participation in these funded programs 
does not amount to a reimbursable state mandate.135 

130 City of Merced v. State of California (1984) 153 Cal.App.3d 777. 
131 Id. at page 783. 
132 Kern High School Dist., supra, 30 Cal.4th 727, 745. 
133 Id. at page 742. 
134 Id. at page 748. 
135 Id. at page 731. 
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The school districts in Kern finally argued that the notice and agenda requirements were imposed 
for the first time many years after school districts decided to participate in the education 
programs and, thus, they were not free to stop their participation in the programs mid-stream.  
The court rejected the argument, finding that “a school district’s continued participation in the 
programs would be no less voluntary. …[S]chool districts have been, and remain, legally free to 
decline to continue to participate in the eight programs here at issue.”136 

In San Diego Unified School Dist., the key issue was whether the state requirements for 
expulsion hearings - which were not compelled by state criteria for expulsion, but in a sense 
discretionary – were mandated by the state.137  The court’s holding did not reach the mandate 
issue, since the court determined the costs were mandated by federal due process requirements.  
The court, however, discussed the reach of the City of Merced rationale, and rejected extending it 
whenever some element of discretion in incurring the cost existed; e.g., when costs for a fire 
protection program are higher because of the decision how many firefighters to hire into a fire 
department.  The court stated the following: 

Indeed, it would appear that under a strict application of the language of City of 
Merced, public entities would be denied reimbursement for state-mandated costs 
in apparent contravention of the intent underlying article XIII B, section 6 of the 
state Constitution and Government Code section 17514 and contrary to past 
decisions in which it has been established that reimbursement was in fact proper.  
For example, in Carmel Valley [citation omitted] an executive order requiring that 
county firefighters be provided with protective clothing and safety equipment was 
found to create a reimbursable state mandate for the added costs of such clothing 
and equipment.  [Citation omitted.]  the court in Carmel Valley apparently did not 
contemplate that reimbursement would be foreclosed in that setting merely 
because a local agency possessed discretion concerning how many firefighters it 
would employ – and hence, in that sense, could control or perhaps even avoid the 
extra costs to which it would be subjected.  Yet, under a strict application of the 
rule gleaned from City of Merced [citation omitted], such costs would not be 
reimbursable for the simple reason that the local agency’s decision to employ 
firefighters involves an exercise of discretion concerning, for example, how many 
firefighters are needed to be employed, etc.  We find it doubtful that the voters 
who enacted article XIII B, section 6, or the Legislature that adopted Government 
Code section 17514, intended that result, and hence we are reluctant to endorse, in 
this case, an application of the rule of City of Merced that might lead to such 
result.138  

More recently, the court in Department of Finance v. Commission on State Mandates held that 
school districts and special districts that are permitted by statute, but not required, to employ 
peace officers who supplement the general law enforcement units of cities and counties are not 

136 Id. at page 754, fn. 22. 
137 San Diego Unified School Dist., supra, 33 Cal.4th 859, 888-890. 
138 Id. at pages 887-888. 
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mandated by the state to comply with the requirements of the Peace Officer Procedural Bill of 
Rights Act (POBRA).139  The court stated that “[t]he result of the cases discussed above is that, 
if a local government participates ‘voluntarily,’ i.e., without legal compulsion or compulsion as a 
practical matter, in a program with a rule requiring increased costs, there is no requirement of 
state reimbursement.”140 The court further held that the Legislature’s recognition of the need for 
local governmental entities to employ peace officers when necessary to carry out their basic 
functions did not persuasively support a claim of practical compulsion.  The “necessity” that is 
required is facing “certain and severe penalties such as double taxation or other draconian 
consequences,” based on concrete evidence in the record.141  “Instinct is insufficient to support a 
legal conclusion” of a state-mandated program.142  The court stated the following: 

Similarly, we do not see the bearing on a necessity or practical compulsion of the 
districts to hire peace officers, of any or all the various rights to public safety and 
duties of peace officers to which the Commission points.  If affording those rights 
or complying with those duties as a practical matter could be accomplished only 
by exercising the authority given to hire peace officers, the Commission’s 
argument would be forceful.  However, it is not manifest on the face of the 
statutes cited nor is there any showing in the record that hiring its own peace 
officers, rather than relying upon the county or city in which it is embedded, is the 
only way as a practical matter to comply.143 

The court further explained that: 

…the districts in issue are authorized, but not required, to provide their own peace 
officers and do not have provision of police protection as an essential and basic 
function.  It is not essential unless there is a showing that, as a practical matter, 
exercising the authority to hire peace officers is the only reasonable means to 
carry out their core mandatory functions.144 

In this case, there is no dispute that counties are legally compelled to participate in the sheriff 
court security services program for criminal and delinquency matters pursuant to Government 
Code section 69922.  However, the Judicial Council is correct that the state does not require 
counties to provide retiree health care benefits to employees.  Counties are authorized by 
Government Code sections 53200 et seq., to provide those benefits and a county, like other local 
agencies, is required by the Meyers-Milias-Brown Act (MMBA) to negotiate those benefits with 
employee groups through the collective bargaining process.  (Gov. Code, §§ 3500-3510.)  The 

139 Department of Finance v. Commission on State Mandates (2009) 170 Cal.App.4th 1355, 
1357. 
140 Id. at pages 1365-1366. 
141 Id. at page 1366. 
142 Id. at page 1369, concurring opinion by Presiding Justice Scotland. 
143 Id. at page 1367. 
144 Id. at page 1368, emphasis added. 
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purpose of the MMBA is to “promote full communication between public employers and their 
employees by providing a reasonable method of resolving disputes regarding wages, hours, and 
other terms and conditions of employment between public employers and public employee 
organizations.145  The MMBA requires public agencies to negotiate exclusively with the 
collective bargaining units.  Once a memorandum of understanding (MOU) has been negotiated, 
it is reviewed and approved by the governing body of the public entity and the membership of 
the bargaining unit.146  Generally, when an MOU has expired, the parties may negotiate changes 
to its provisions.147  An MOU is binding on both parties for its duration and the public employer 
may not later deny the employee the means to enforce the agreement.148  Both the state and 
federal Constitutions provide that a law impairing the obligation of contracts may not be passed 
by the public entity.149  Thus, the contract clause of the state and federal Constitutions limits the 
power of public entities to unilaterally modify their own contracts with employees during the 
terms of the MOU.150 

1) The test claim statute does not result in costs mandated by the state for new 
employees, hired after the effective and operative date of the test claim statute  
(July 28, 2009), to perform sheriff court security services in criminal and 
delinquency matters. 

The Commission finds that the state, with the enactment of the 2009 test claim statute, has not 
mandated counties to incur costs for retiree health benefits for new employees performing sheriff 
court security services in criminal and delinquency matters that are hired after the effective and 
operative date of the test claim statute (July 28, 2009).  After that date, counties are on notice 
that retiree health benefits will no longer be covered by the trial court funding program and can 
properly plan and budget for new employees providing those services.  Counties continue to 
have the authority to provide retiree health benefits to new employees pursuant to Government 
Code section 53200 et seq., but are not required by state law to do so.  Moreover, there is no 
evidence in the record that a county is practically compelled to provide retiree health benefits to 
new employees hired after July 28, 2009, to perform the required program.  Such a showing 
requires concrete evidence in the record showing that a county has no alternative, but is forced to 
hire new employees to provide sheriff court security services in criminal and delinquency 
matters in order to comply with their contracts with the court, and forced to offer retiree health 

145 Government Code section 3500. 
146 Government Code section 3505. 
147 Government Code section 3505.1. 
148 San Bernardino Public Employees Assn. v. City of Fontana (1998) 67 Cal.App.4th 1215, 
1220; Retired Employees Assn. of Orange County, Inc. v. County of Orange (2011) 52 Cal.4th 
1171, 1182. 
149 California Constitution, article 1, section 9; U.S. Constitution, article I, section 10. 
150 San Bernardino Public Employees Assn, supra, 67 Cal.App.4th at page 1222.  
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benefits as part of the compensation package to obtain qualified employees.  Without concrete 
evidence in the record, the Commission cannot make such a finding based on instinct alone.151 

2) The test claim statute imposes costs mandated by the state for the payment of 
retiree health benefits to employees hired before July 28, 2009, to provide 
sheriff court security services in criminal and delinquency matters, who have a 
vested right to such benefits. 

The same finding cannot be made, however, with respect to employees existing when the 2009 
test claim statute became operative and effective, if those employees had a vested right to retiree 
health benefits.  Vested rights, once acquired, extend beyond the expiration of an MOU and a 
county has no discretion to unilaterally change or impair vested rights of existing employees.  
Such an action is barred by the contracts clause of the United States and California 
Constitutions.152  Vested obligations in public employment that are protected by the contract 
clause include the right to the payment of salary which has been earned.153  The courts have also 
found that “since a pension right is ‘an integral portion of contemplated compensation’ [citation 
omitted] it cannot be destroyed, once it has vested, without impairing a contractual 
obligation.”154  These findings have also been applied to retiree health benefits.155  Thus, once 
retiree health benefits are vested, the right cannot be destroyed without impairing the contract in 
violation of the Constitution.156   

The determination of whether an employee has a vested right to retiree health benefits depends 
on the interpretation of the public employment contract.  Contracts between counties and their 
employees are interpreted by the same rules as private contracts, unless otherwise provided in the 
law.157  Contractual rights that extend beyond the term of an MOU and, thus, become vested, 
occur when the statutory language “clearly … evince a legislative intent to create private rights 
of a contractual nature enforceable against the [government body.]”158  Where the legislation 

151 Department of Finance, supra, 170 Cal.App.4th 1355, 1369, concurring opinion by Presiding 
Justice Scotland. 
152 International Brotherhood v. City of Redding (2013) 210 Cal.App.4th 1114, 1119, citing 
Litton Fin. Printing Div. v. NLRB (1991) 501 U.S. 190, 207; San Bernardino Public Employees 
Assn, supra, 67 Cal.App.4th at page 1222.  
153 Kern v. City of Long Beach (1947) 29 Cal.2d 848, 853. 
154 Ibid. 
155 Thorning v. Hollister School Dist. (1993) 11 Cal.App.4th 1598, 1609, finding that retired 
board members had a vested right in post-retirement health benefits provided by the school 
district as an element of their compensation during the term of public office. 
156 Ibid; Betts v. Board of Administration of the Public Employees’ Retirement System (1978) 21 
Cal.3d 859, 863. 
157 Retired Employees, supra, (2011) 52 Cal.4th 1171, 1177-1178. 
158 Id. at page 1187. 
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itself is the ratification or approval of a contract, the intent to make a contract is “clearly 
shown.”159   

For example, in International Brotherhood v. City of Redding, the city agreed to participate in 
paying employees’ health insurance premiums and, since 1979, the MOUs contained a provision 
that “the City will pay fifty percent (50%) of the group medical insurance program premium for 
each retiree and dependents, if any, presently enrolled and for each retiree in the future who goes 
directly from active status to retirement and continues the group medical insurance without a 
break in coverage. …”  (Emphasis added.)  The MOU further stated that it would remain in full 
force and effect, unless modified by mutual agreement.  Thirty years later, in 2010, the city and 
the labor union started negotiating for a new collective bargaining agreement, and failed to reach 
an agreement after the city proposed to reduce the retiree health benefits.  The city then 
unilaterally reduced the retiree health benefit to provide a subsidy of only 2 percent per year of 
service, up to a maximum of 50 percent.160  The court reversed the ruling on the demurrer, 
holding that the express language in the original MOU promising to pay retiree health benefits 
“for each retiree in the future,” constituted a vested benefit to those employees subject to that 
MOU, which could not be impaired by the city.161 

An employee may acquire a vested right to retiree health benefits upon acceptance of 
employment based on the system then in effect.  If retiree health benefits are later conferred 
during the term of employment, the benefits become vested at that time.162  The right to retiree 
health benefits may also be subject to subsequent conditions and contingencies that require the 
employee to work for the employer for a specified number of years before the employee is 
eligible to receive retiree health benefits.163  In such cases, the employee has a vested right to 
those benefits upon employment or when later conferred during the term of employment, which 
cannot later be impaired by the employer.  But the obligation to actually provide those benefits is 
subject to the condition that the employee work the required years of service.164  For example,  

159 Ibid. 
160 Id. at page 1117. 
161 Id. at page 1122. 
162 Betts v. Board of Administration, supra, 21 Cal.3d 859, 866, where the Supreme Court 
determined that “[a]n employee’s contractual pension expectations are measured by benefits 
which are in effect not only when employment commences, but which are thereafter conferred 
during the employee’s subsequent tenure.”  See also, Thorning v. Hollister School Dist. (1992) 
11 Cal.App.4th 1598, 1606, extending the Betts finding to retiree health benefits. 
163 United Firefighters of Los Angeles City v. City of Los Angeles (1989) 210 Cal.App.3d 1095, 
1103; LAO Review of proposed 2014 initiative, December 19, 2013. 
164 In this respect, the courts have held that “public employment is not held by contract but by 
statute and that, insofar as the duration of such employment is concerned, no employee has a 
vested contractual right to continue in employment beyond the time or contrary to the terms and 
conditions fixed by law.”  In other words, there are no vested contractual rights to continue 
working for any specified period of time.  Thus, the fact that a pension right is vested, for 
example, will not prevent its loss upon the occurrence of a condition subsequent, such as lawful 
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in 1982, the County of Los Angeles adopted an ordinance that provided for a health insurance 
program for retired employees and their dependents.  In 1994, the County amended the 
agreements to continue to support the retiree health insurance benefits program regardless of the 
status of active member insurance.  The benefits earned by the employees of the County of Los 
Angeles are dependent on the number of completed years of retirement service credited to the 
retiree upon retirement.  The benefits earned range from 40 percent of the benchmark plan cost 
with ten completed years of service to 100 percent of the benchmark plan cost with 25 or more 
completed years of service.165   

Retiree health benefits may also be vested without an express contract.  In 2011, the California 
Supreme Court, in Retired Employees Association of Orange County, Inc. v. County of Orange, 
determined that even if a future benefit is not expressly provided in the MOU, the right may still 
be vested and continue beyond the term of the MOU if a contract can be implied from a county 
ordinance or resolution.166  The court issued its decision following a request by the United States 
Court of Appeals for the Ninth Circuit, asking the following question: “Whether, as a matter of 
California law, a California county and its employees can form an implied contract that confers 
vested rights to health benefits on retired county employees.”  The facts in the underlying federal 
case involved a 1966 offer by the County of Orange for group medical insurance to its retired 
employees.  In 1985, the county began to combine active and retired employees into a single 
unified pool for purposes of calculating health insurance premiums.  The single unified pool had 
the effect of subsidizing health insurance for retirees, in that it lowered retiree premiums below 
their actual cost, while raising active employee premiums above their actual cost.  For budgetary 
reasons in 2007, the county passed a resolution splitting the pool of active and retired employees, 
increasing the health insurance premiums for retirees.  The employee association sought an 
injunction prohibiting the county from splitting the pool of active and retired employees, arguing 
that the county’s actions (i.e., its longstanding and consistent practice of pooling active and 
retired employees, along with the county’s representations to employees regarding a unified 
pool) created an implied contractual right to a continuation of the single unified pool for 
employees who retired before a certain date and that the action constituted an impairment of 
contract in violation of the state and federal Constitutions.167  The California Supreme Court 
answered the federal court’s question by holding that a county may be bound by the terms of an 
implied contract as long as there is no legislative prohibition against such arrangements.168  The 

termination of employment before completion of the period of service designated in the pension 
plan.  Unlike tenure of civil service employment, pension rights are deferred compensation 
earned immediately upon performance of services for a public employer and cannot be destroyed 
without impairing a contractual obligation.  Miller v. State of California (1977) 18 Cal.3d 808, 
814-817.)  
165 Exhibit --, County of Los Angeles Comprehensive Annual Financial Report, Fiscal Year 
Ended June 30, 2012, page 79. 
166 Retired Employees, supra, 52 Cal.4th 1171. 
167 Id. at page 1177. 
168 Id. at page 1176. 

60 
Sheriff Court-Security Services, 09-TC-02 

Draft Staff Analysis and 
Proposed Statement of Decision 

 

                                                                                                                                                             

323



court further affirmed that “[i]n California law, a legislative intent to grant contractual rights can 
be implied from a statute if it contains an unambiguous element of exchange of consideration by 
a private party for consideration offered by the state.”169 A clear showing that legislation was 
intended to create the asserted contractual obligation is required to ensure that neither the 
governing body nor the public will be blindsided by unexpected obligations.170  “[A]s with any 
contractual obligation that would bind one party for a period extending far beyond the term of 
the contract of employment, implied rights to vested benefits should not be inferred without a 
clear basis in the contract or convincing extrinsic evidence.”171  The court concluded that a 
vested right to health benefits for retired county employees can be implied under certain 
circumstances from a county ordinance or resolution.172 

In 2012, the First District Court of Appeal in Requa v. Regents of the University of California, 
applied the court’s ruling in Retired Employees Assn. and found that former state university 
employees adequately pled that the university formed an implied contract to provide lifetime 
medical benefits.173  The court based its conclusion on the allegations that the university 
authorized the benefits in 1961, the uninterrupted provision of those benefits for more than 50 
years, and the university’s publications assuring employees they would receive health benefits in 
retirement as long as they met certain eligibility requirements.174   

Thus, a county’s discretion to later change vested retiree health benefits acquired by existing 
employees is different than the situation in Kern High School Dist., where school districts had 
the discretion to avoid the costs of new state requirements by simply ending their participation in 
the underlying voluntary grant programs.175  Here, vested retiree health benefit rights, whether 
created by express or implied contracts, could not have been unilaterally impaired or destroyed 
by a county when the test claim statute was enacted, without violating the United States and 
California Constitutions.176  Thus, under these circumstances, once the test claim statute was 

169 Id. at page 1186. 
170 Id. at pages 1188-1189. 
171 Id. at page 1191. 
172 Id. at page 1194. 
173 Requa v. Regents of the University of California (2012) 213 Cal.App.4th 213. 
174 Id. at pages 227-228. 
175 Kern High School Dist., supra, 30 Cal.4th 727. 
176 A constitutional bar against the destruction of such vested contractual rights, however, does 
not absolutely prohibit their modification. Although there are no reported cases interpreting 
employer modifications to vested retiree health benefits, the courts have explained allowable 
modifications to pension benefits.  With respect to active employees, the courts have held that 
any modification of vested pension rights must be reasonable, must bear a material relation to the 
theory and successful operation of a pension system, and, when resulting in disadvantage to 
employees, must be accompanied by comparable new advantages.  (Miller, supra, 18 Cal.3d 808, 
816.) 
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enacted to exclude and shift the costs of retiree health benefits from the state to the counties for 
existing sheriff employees providing security services for criminal and delinquency matters, a 
county that contracted for those benefits did not have the discretion to stop honoring those vested 
rights.     

Accordingly, the Commission finds that the new program or higher level of service imposed by 
Government Code section 69927(b), as amended by Statutes 2009-2010 (4th Ex. Sess.),  
chapter 22, results in costs mandated by the state (from July 28, 2009, to June 27, 2012) for the 
payment of retiree health benefits to employees hired before July 28, 2009, to provide sheriff 
court security services in criminal and delinquency matters, who have a vested right to such 
benefits.  As described below, however, offsetting revenue in the form of realignment funds have 
been appropriated by the state to counties for fiscal year 2011-2012, which, if applied to pre-fund 
retiree health benefits of existing employees providing these services, reduces any costs incurred 
under this mandated program. 

3) Offsetting revenue intended to pay for sheriff court security costs, including 
those costs for retiree health benefits, has been provided by the state for fiscal 
year 2011-2012. 

In 2011, the Legislature enacted Assembly Bill 118 to implement the 2011 Public Safety 
Realignment Act.  The bill created the account structure and allocations to fund realigned local 
costs in fiscal year 2011-12.  Government Code section 30025 was added by the bill to create the 
Local Revenue Fund 2011, which includes the Trial Court Security Account.  Funding 
transferred into the Local Revenue Fund shall be allocated exclusively for the services defined in 
section 30025(h).  Section 30025(h)(1) defines “public safety services” to include “employing ... 
court security staff.”  Section 30025(f)(3) states that “the moneys in the Trial Court Security 
Account shall be used exclusively to fund trial court security provided by county sheriffs.”  The 
bill also added section 30027 to the Government Code to allocate funds to the Controller for the 
Trial Court Security Account.  Section 30027(c)(1) states that “no more than four hundred 
ninety-six million four hundred twenty-nine thousand dollars ($496,429,000) in total shall be 
allocated to the Trial Court Security Account, and the total allocation shall be reduced by the 
Director of Finance, as appropriate, to reflect any reduction in trial court security costs.” 

Thus, funding allocated for trial court security costs provided by county sheriffs and used by the 
county to pre-fund the costs of retiree health benefits of existing employees, shall be identified in 
any reimbursement claim and deducted from any costs claimed under this mandated program. 

 

 

Courts have also held that considerations external to the functioning of the pension system, such 
as increased taxpayer hostility to felons or jealousy of employees not covered by the system will 
not justify a change to a pension right. The justification must relate to considerations internal to 
the pension system, e.g., its preservation or protection or the advancement of the ability of the 
employer to meet its pension obligations. Changes made to effect economies and save the 
employer money do “bear some material relation to the theory of a pension system and its 
successful operation.  (Claypool v. Wilson (1992) 4 Cal.App.4th 646, 666.) 
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V. CONCLUSION  
The Commission concludes that Government Code section 69926(b), as amended by Statutes 
2009-2010 (4th Ex. Sess.), chapter 22, constitutes a reimbursable state-mandated program within 
the meaning of article XIII B, section 6(c) for the following costs incurred from July 28, 2009, to 
June 27, 2012, only for those counties that previously included retiree health benefit costs in its 
cost for court operations and billed those costs to the state under the trial court funding program 
before January 1, 2003, and only for existing employees hired before July 28, 2009, to provide 
sheriff court security services in criminal and delinquency matters, who have a vested right to 
such benefits: 

• Amounts actually paid in the claimed fiscal year to an insurer, other benefit provider, or 
trustee to prefund the future retiree health benefit costs earned by county employees in 
the claimed fiscal year who provided court security services in criminal and delinquency 
matters pursuant to Government Code section 69922; and 

• Amounts actually paid in the claimed fiscal year to an insurer, other benefit provider, or 
trustee to reduce an existing unfunded liability of the county for the health benefit costs 
previously earned by county employees who provided court security services in criminal 
and delinquency matters pursuant to Government Code section 69922. 

In addition, revenue received by a county eligible to claim reimbursement in fiscal year 2011-
2012 for this program from the 2011 Public Safety Realignment Act (Gov. Code, §§ 30025, 
30027) shall be identified and deducted as offsetting revenue from any claim for reimbursement. 

All other statutes, rules, code sections, and allegations pled in this claim are denied. 
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California 95814. 
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 Draft Staff Analysis and Proposed Statement of Decision,  
Schedule for Comments, and Notice of Hearing 
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Government Code Sections 69920, 69921, 69921.5, 69922, 69925, 69926,  
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980 Ninth Street, Suite 300 
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August 22, 2014 

Ms. Heather Halsey 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 

RE: Sheriff Court-Security Services, 09-TC-02 

Dear Ms. Halsey: 

The Department of Finance (Finance) submits these comments on the draft staff analysis of the 
above-referenced test claim. Finance respectfully disagrees with the analysis and recommends 
denial of the claim. 

The 2009 amendment to Government Code section 69926(b) imposed no new program or 
higher level of service 

The relevant question in this matter is whether the retiree health care benefit for sheriff court 
security employees is a required program. It is not. 

Article XlllB, section 6(c) is premised on the existence of a required program for which the state 
previously had complete or partial financial responsibility. As stated in the analysis, section 6(c) 
still requires a finding that there is a required program within the meaning of article XIII B, 
section 6 and costs mandated by the state. The test claim statute does not mandate any 
program. Nor was there ever a state requirement that a county provide retiree health care 
benefits for sheriff employees. 

Neither did the test claim statute shift responsibility for funding retiree health benefits from the 
state to local government. First, the state did not have financial responsibility for the retiree 
health benefit program and providing retiree health benefits was not a state requirement. There 
is no evidence in the record to show that the state ever required retiree health benefits at all as 
part of providing court security or that the state did anything more than authorize or allow 
payment for those costs during a specific time period. Second, the test claim statute did not 
place any financial responsibility on local government for payment of the retiree health benefits. 
The test claim statute only ended the state's agreement to pay those costs. While the state paid 
those costs for a period of time, it did so voluntarily and absent any legal obligation to do so. 
This does not equate to the state's having "financial responsibility" within the meaning of section 
6(c). The claim should be denied because there is no transfer of fiscal responsibility for a 
required program. 

RECEIVED

Commission on
State Mandates

August 22, 2014

Exhibit F
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A reimbursable state mandate cannot be created by the Constitution and cannot result from a 
voluntary decision of local government 

The draft staff analysis correctly observes that the state does not require counties to provide 
retiree health care benefits to employees -but that counties may choose to do so through the 
collective bargaining process (see page 56). The analysis then mistakenly finds that because 
the counties that chose to offer the benefits (and allegedly created vested rights) could not later 
decide to stop, the state has required the counties to incur those costs and must provide 
reimbursement. The analysis reasons that the United States and California Constitutions bar 
the counties from impairing the rights of the sheriff court security employees hired before 
July 28, 2009, who have a vested right to such benefits. The counties may or may not have an 
obligation to continue to provide the benefits for these employees pursuant to the United States 
and California Constitutions, but if the obligation exists, it was voluntarily undertaken by the 
counties. 

In a case involving the state's effort to issue bonds to finance the employer contribution to the 
state retirement system, the state attempted to rely on an "obligation imposed by law" exception 
to the state debt limit to validate the authority to issue the bonds. The court of appeal refused to 
accept that argument, observing that "[t]he fact that the state has a contractual obligation to 
maintain pension benefits does not mean the obligation is one imposed on the state by law. 
Rather( ... ) it is an obligation the Legislature has imposed on itself." (State ex rel. Pension 
Obligation Bond Com. v. Alf Persons Interested etc. (2007) 152 Cal.App.41

h 1386, 1406). Here, 
any county decision to offer vested retiree health benefits was made at the discretion of the 
county. The counties imposed that obligation on themselves. The law nevei iequiied the state 
to pay these costs. Rather, as stated above, these costs were at one time paid by the state as 
authorized or allowable costs. This fact does not translate into state "fiscal responsibility" for 
purposes of state mandates. To suggest that historic state payment of local costs without the 
legal requirement to do so precludes the state from ceasing payment later without mandate 
implications cannot be accurate. 

Further, the determination of whether a benefit is vested is complicated and fact intensive. The 
analysis would reimburse counties whose specified employees have a vested right to the retiree 
health benefits without saying who would make that determination and based on what criteria. If 
the test claim is approved, and it should not be, the State Controller may be required to assess 
the vested nature of the benefits for which reimbursement is sought. The vested nature of the 
benefits cannot be assumed. 

The test claim should also be denied because county discretion to prefund (while the deputy is 
still employed) retiree health benefits or not determines whether the costs are reimbursable. 
This local policy decision inappropriately places the ability to receive mandate reimbursement 
within local control if the benefit costs are otherwise eligible for mandate reimbursement. This 
"too good to pass up" option is a new take on practical compulsion and should not dictate the 
mandate determination here. 

For the reasons stated above, Finance asserts this test claim should be denied. 

Pursuant to section 1181 .2, subdivision (c)(1 )(E) of the California Code of Regulations, 
"documents that are e-filed with Commission need not be otherwise served on persons that 
have provided an e-mail address for the mailing list. 
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If you have any questions regarding this letter, please contact Michael Byrne, Principal Program 
Budget Analyst at (916) 445-3274. 

Sincerely, 

ogram Budget Analyst 
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Enclosure A 

DECLARATION OF MICHAEL BYRNE 
DEPARTMENT OF FINANCE 

1. I am currently employed by the State of California, Department of Finance (Finance), J 

am familiar with the duties of Finance, and I am authorized to make this declaration on 
behalf of Finance. 

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to 
those matters, I believe them to be true. 
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Page 1 

152 Cal.App.4th 1386, 62 Cal.Rptr.3d 364, 07 Cal. Daily Op. Serv. 7927, 2007 Daily Journal D.AR. 10,184 
(Cite as: 152Cal.App.4th 1386, 62 Cal.Rptr.Jd 364) 

c 

Court of Appeal, Third District, California. 

The STATE of California ex rel. PENSION OB

LIGATION BOND COMMITfEE, Plaintiff and 

Appellant, 

v. 
ALL PERSONS INTERESTED IN the MATTER OF 

the VALIDITY OF the CALIFORNIA PENSION 

OBLIGATION BONDS TO BE ISSUED, etc., De

fendant and Respondent. 

No. C051749. 

July 3, 2007. 

Background: State, through its Pension Obligation 

Bond Committee, brought action to obtain a declara

tion of validity of a resolution authorizing issuance of 

bonds under certain limited circumstances to finance 

State's employer contribution to Public Employees 

Retirement System (PERS). The Superior Court, 

Sacramento County, No. 04AS04303,Raymond M. 

Cadei, J., concluded the resolution violated the con

stitutional debt limit. Committee appealed. 

Holding: The Court of Appeal, Hull, J., held that 

proposed bonds did not fall within an exception to 

constitutional debt limit for obligations imposed by 

law. 

Affirmed. 

West Headnotes 

[1] States 360 (?149 

360 States 

360IV Fiscal Management, Public Debt, and Se

curities 

360kl 46 Bonds and Other Securities 

360k149 k. Limitation of Amount. Most 
Cited Cases 

Bonds proposed to be issued to finance State's 

employer contribution to Public Employees Retire

ment System (PERS) did not fall within an exception 

to constitutional debt limit for obligations imposed by 

law; to the extent that such an exception applied gen

erally, it did not apply in the present case since State's 

obligation to fund PERS was one the Legislature 

voluntarily imposed upon itself, and, therefore, it was 

not an obligation imposed by law. West's Ann.Cal. 

Const. Art. 16, § l; West's Ann.Cal.Gov.Code §§ 
16910 et seq., 20790 et seq. 

See Cal. Jur. 3d, Public Securities and Obligations, § 
1.l et seq. 

[2] Constitutional Law 92 ~2350 

9~ Constitutional Law 

92XX Separation of Powers 

Cases 

92XX(B) Legislative Powers and Functions 

92XX(B)2 Encroachment on Judiciary 

92k2350 k. In General. Most Cited 

A legislative declaration that essentially states a 

given enactment is constitutional is not binding on the 
courts. 

**365 Bill Lockyer, Attorney General, Louis R. 

Mauro and Stacy Boulware Eurie, Senior Assistant 

Attorneys General, Jennifer K. Rockwell, Deputy 

Attorney General, Christopher E. Krueger, Supervis

ing Deputy Attorney General, for Plaintiff and Ap
pellant. 

M. David Stirling, John H. Findley and Harold E. 

Johnson, Sacramento, for Defendant and Respondent. 
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HULL,J. 

*13.90 The State of California (the State), 

through its Pension Obligation Bond Committee (the 

Committee), brought this action pursuant to Govern

ment Code section 16934 and Code of Civil Procedure 

section 860 et sequitur to obtain a declaration of the 

validity of recent legislation authorizing the issuance 

of bonds under certain limited circumstances to fi

nance the State's employer obligation to fund pen

sions. The Committee argued the bonds fall within an 

exception to a state constitutional limitation on the 

creation of new debt (Cal. Const. art. XVI, § 1; un

specified article references that follow are to the Cal

ifornia Constitution) for debts incurred to meet an 

obligation imposed by law. According to the Com

mittee, the obligation to fund employee pensions is 

one imposed by law within the meaning of this ex

ception. 

The trial court disagreed with the Committee, 

concluding the pension obligation is one imposed by 

the State on itself and, therefore, does not fall within 

an exception for obligations imposed by law. The 
court entered judgment against the Committee. 

We agree the bonds are not exempt from the 

constitutional debt limit and affirm the judgment. 

STATUTORY AND PROCEDURAL BACK

GROUND 

r 
Introduction 

In 1929, a state commission on pensions recom

mended the establishment of a retirement system for 

state employees. (Valdes v. Cory (1983) 139 
Cal.App.3d 773, 780, 189 Cal.Rptr. 212 (Valdes ).) 

The commission "stressed *1391 the need to place 

such a retirement system on a 'sound financial basis, 

where liabilities are provided for as they are incurred, 

rather than when they mature.' " (Ibid.) 

The following year, the State Constitution was 

amended to empower the Legislature to create a state 

employee retirement system (former art. IV, § 22a; 

repealed Nov. 8, 1966). (Valdes, supra, 139 

Cal.App.3d at p. 780, 189 Cal.Rptr. 212.) In 1931, 

"the Legislature established the State Employees' 

Retirement System, presently known as [the Public 

Employees Retirement System or] PERS. (Stats.1931, 

ch. 700, § 25, p. 1444; Gov.Code, [former]§ 20004.) 

The system included a fund derived from mandatory 

employee payroll contributions (member contribu

tions), contributions of the state, and earnings on the 

investment of the fund. (Stats.1931, ch. 700, §§ 41, p. 

1445, 63, p. 1448, 65-74, pp. 1448-1451.)" (Claypool 

v. Wilson (1992) 4 Cal.App.4th 646, 653, 6 

Cal.Rptr.2d 77, fn. omitted.) A board of administra

tion (the **366 PERS Board) was created to admin

ister the system. (Id. at pp. 653-654, 6 Cal.Rptr.2d 
77.) 

The original enactments created a retirement 

benefit system commonly referred to as a "money 

purchase plan," whereby the amount of benefits pro

vided depended on the amount of money in the pen

sioner's account at the time of retirement. (Valdes, 

supra, 139 Cal.App.3d at p. 781, 189 Cal.Rptr. 212; 

see Stats.1931, ch. 700, §§ 81-83.) These enactments 

were repealed in 1945 but reenacted in essential part 

as the State Employees' Retirement Law (the Retire

ment Law) (Stats.1945, ch. 123, §§ 1-2, pp. 535-{)09). 
(Claypool v. Wilson, supra, 4 Cal.App.4th at p. 654, 6 
Cal.Rptr.2d 77.) 

By 1947, PERS had become a defined benefit 

plan, with fixed benefits for pensioners and actuarially 

determined, fixed contribution rates for employers. 

(Stats.194 7, ch. 732, § 1, p. 1784.) By 1968, The 

Legislature had empowered the PERS Board to adjust 

the fixed rates of employer contributions in accord

ance with updated actuarial valuations (Stats.1967, ch. 

1631, §§ 29, p. 3903, 35, p. 3904). (Valdes, supra, 139 

Cal.App.3d at p. 782, 189 Cal.Rptr. 212.) 
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Beginning in 1982, both the Governor and the 

Legislature began devising means of balancing the 

state budget by limiting or delaying the state's em

ployer contribution obligations to PERS. "For exam

ple, in 1982 legislation was enacted to bar the state 

from making a contribution for a portion of that year 

and to require the shortfall to be made up from the 

[PERS] reserve against deficiencies. [Citation.] Until 

1990, the state paid employer contributions on a 

monthly basis. [Citation.] In 1990, the Legislature 

changed the payment schedule from monthly to 

quarterly. In 1991, the Legislature temporarily 

changed the payment schedule from quarterly to 

semiannually. In 1992, legislation 'changed the 

schedule to "semiannually, six months in arrears." 

"'1392 Legislation in 1993 changed the schedule to 

"annually, 12 months in arrears." ' [Citation.] In 1991, 

legislation was passed to repeal statutes providing for 

cost of living benefits to retirees, and to use these 

funds to meet the state's employer contribution re

quirement. [Citation.] Also in 1991, legislation was 

passed transferring the actuarial function to the Gov

ernor." (Westly v. Board of Administration (2003) 105 

Cal.App.4th 1095, 1100, 130 Cal.Rptr.2d 149.) 

In November 1992, the voters adopted Proposi

tion 162, the California Pension Protection Act of 

1992, which, among other things, added to article 

XVI, section 17 "the requirement that the PERS Board 

have 'sole and exclusive power to provide for actuarial 

services in order to assure the competency of the as

sets of the public pension or retirement system.' (Cal. 

Const., art. XVI, § 17, subd. (e).) Proposition 162 

contained a statement of 'Findings and Declaration,' 

which stated in part: ' "Politicians have undermined 

the dignity and security of all citizens who depend on 

pension benefits ... by repeatedly raiding their pension 

funds.. .. ['II) ... To protect the financial security of 

retired Californians, politicians must be prevented 

from meddling in or looting pension funds." ' (His

torical Notes, 3 West's Ann. Const. (1996 ed.) art. 

XVI, § 17, p. 114 [Prop. 162, § 2, subds. (c)-(d) ].) 

Proposition 162 also contained a statement of 'Pur-

pose and Intent,' in which the voters declared their 

purpose and intent in passing Proposition 162 was, 

inter alia, ' "to strictly limit the Legislature's power 

over [public pension] funds, and to prohibit the Gov

ernor or any executive or legislative body of any po

litical subdivision of this state from tampering with 

public pension funds." ' (Historical Notes, 3 West's 

Ann. Const., supra, art. **367 XVI, § 17, p. 114 

[Prop.162, § 3, subd. (e) ].)"(Board of Administration 

v. Wilson (1997) 52 Cal.App.4th 1109, 1121, 61 
Cal.Rptr.2d 207.) 

In 1996, the Legislature repealed and reenacted 

the Retirement Law. (Stats.1995, ch. 379, §§ 1, 

p.1955, 2, p.1955.) Chapter 9 of the current law ad

dresses employer contributions. (Gov.Code, § 20790 

et seq.; further undesignated section references are to 

the Government Code.) Section 20814 reads: 

"(a) Notwithstanding any other provision of law, 

the state's contribution under this chapter shall be 

adjusted from time to time in the annual Budget Act 

according to the following method. As part of the 

proposed budget submitted pursuant to Section 12 of 

Article IV of the California Constitution, the Governor 

shall include the contribution rates submitted by the 

actuary of the liability for benefits on account of em

ployees of the state. The Legislature shall adopt the 

actuary's contribution rates and authorize the appro
priation in the Budget Act. 

*1393 "(b) The employer contribution rates for 

all other public employers under this system shall be 

determined on an annual basis by the actuary and shall 

be effective on the July 1 following notice of a change 

of rate." 

In each fiscal year, the State pays to PERS the 

employer contribution as determined by the PERS 

Board. Appropriations are made from the General 

Fund on a quarterly basis to cover the employer 's 

contribution (§ 20822), except where the employee is 
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compensated from a special fund, in which case the 

employer's contribution is taken from that special fund 

(§ 20824). 

The State has never issued bonds to finance its 

PERS contributions. 

II 

The Financing Act and Resolution No. 2003-1 

In 2003, the Legislature enacted the California 

Pension Obligation Financing Act (the Financing Act) 

(§ 16910 et seq., added by Stats.2003, 1st Ex.Sess., ch. 

11, § 5.) The Financing Act authorized "the issuance 

of bonds and the creation of ancillary obligations ... 

for the purpose of funding or refunding the state's 

pension obligations .... " (Legis. Counsel's Dig., Sen. 

Bill No. 29 (2003-2004 1st Ex.Sess.); see § 16921, 

subd. (a).) It also established the Committee for the 

purpose of issuing and selling the bonds and ancillary 

obligations authorized by the Financing Act (§ 16920, 

added by Stats.2003, 1st Ex.Sess., ch. 11, § 1) and 

created the Pension Obligation Bond Fund for the 

deposit of funds generated through the issuance of 

bonds(§ 16929, added by Stats.2003, 1st Ex.Sess., ch. 

11, § 1). 

On May 27, 2003, the Committee adopted Reso

lution No.2003-1 authorizing the issuance of bonds in 

an amount not to exceed $2,003,000,000 to pay a 

portion of the State's employer contribution to PERS 

for fiscal year 2003-2004. 

The next day, the Committee filed a validation 

action seeking a declaration of the legality of Resolu

tion No.2003-1. In that action, the Committee asserted 

bonds issued pursuant to the Financing Act are exempt 

from article XVI, section 1. As shall be described in 

more detail below, that constitutional provision pro

hibits the Legislature from creating debts in excess of 

$300,000 without a two-thirds vote and approval of 

the electorate. 

The trial court ruled against the Committee, con

cluding the resolution violated the constitutional debt 
limit. 

**368 * 1394 III 
The Bond Act and Resolution No. 2004-1 

In 2004, the Legislature enacted pension reform 

legislation that, among other things, introduced an 

alternate retirement program for new state employees. 

(Stats.2004, ch. 214, § 1.) According to the Legislative 

Counsel's Digest, this legislation provides "that state 

employees who become members of the Public Em

ployees' Retirement System after the effective date of 

the bill shall not make contributions to the system, nor 

receive service credit for their service, and the state 

employer shall not make contributions on their behalf, 

during their first 24 months of employment." (Legis. 

Counsel's Dig., Sen. Bill No. 1105 (2003-2004 Reg. 

Sess.) Stats.2004, ch. 214.) Instead, those employees 

would be required "to contribute 5% of their monthly 

compensation to an alternate retirement program, to be 

developed by the Department of Personnel Admin

istration." (Ibid.) Thereafter, the employee "may elect 

to receive service credit for that 24-month period of 

service and transfer his or her accumulated contribu

tions in the alternate retirement program from that 

program to the retirement system." (Ibid.) 

The Legislature also enacted the California Pen

sion Restructuring Bond Act of 2004 {the Bond Act) 

(§ 16940 et seq.), which became effective as an 

emergency measure on August 11, 2004. (Stats.2004, 

ch. 215, § 6.) According to the Legislative Counsel's 

Digest, the Bond Act authorizes "the issuance, during 

any 2 fiscal years after June 30, 2004, of up to $2 

billion of bonds and the creation of ancillary obliga

tions, as defined, for the purpose of funding or re

funding the state's obligations to the Public Employ

ees' Retirement Fund." (Legis. Counsel's Dig., Sen. 

Bill No. 1106 (2003- 2004 Reg. Sess.).) 

The legislative intent underlying the Bond Act is 

stated in section 16941: "It is the intent of the Legis-
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lature, in enacting this chapter, to provide for an effi

cient, equitable, and economical means of satisfying 

certain pension obligations of the state. Bonds shall be 

issued pursuant to this chapter only when the Director 

of Finance determines that the state's pension obliga

tions are anticipated to be reduced as a result of 

changes in the Public Employees' Retirement Law that 

reduce contributions to the Public Employees' Re

tirement System, and it is in the best interest of the 

state to issue bonds pursuant to this chapter to accel

erate a portion of the state's anticipated lower pension 

obligations." 

Under the Bond Act, the Committee is authorized, 

among other things, to, "[u]pon the request of the 
Director of Finance, and following receipt of the de

termination of the Director of Finance pursuant to 

Section 16941, issue *1395 taxable or tax-exempt 

bonds for the purpose of funding or refunding pension 

obligations, paying related costs and imcillary obliga

tions, or refunding any bonds previously issued pur

suant to [the Bond Act]." (§ 16945, subd. (a).) Such 

bonds shall be a debt of the state payable from the 

General Fund.(§ 16946.) However, "[t]he cumulative 

amount of outstanding bonds issued pursuant to [the 

Bond Act] may not exceed the lesser of (1) the sum of 

two billion dollars ($2,000,000,000); or (2) the 

amount which, when added to all anticipated interest 

and related costs of the bonds, does not exceed the 

anticipated reduction of the state's pension obligations 

as a result of changes in the retirement law that reduce 

contributions to the retirement system, as determined 

by the Director of Finance." (§ 16947, subd. (a).) In 

addition, the cumulative amount of bonds issued in 

any one fiscal year "may not exceed the total unpaid 

amount of the state's pension obligations for that fiscal 

year."(§ 16947, subd. (b).) 

• *369 The proceeds of any bonds issued under 

the Bond Act "shall be applied to the funding or re

funding of pension obligations, or refunding of bonds 

previously issued" or "the prepayment of pension 

obligations."(§ 16949.) 

"In the discretion of the [C]ommittee, any bonds 

issued under [the Bond Act] may be secured by a trust 

agreement, indenture, or resolution between the state 

and any trustee, which may be the Treasurer or any 

trust company or bank having the powers of a trust 

company chartered under the laws of any state or the 

United States and designated by the Treasurer .... " (§ 

16952.) 

On October 14, 2004, the Chief Deputy Director 

of Finance (Deputy Director), on behalf of the Di

rector of Finance, requested the Committee to au

thorize the issuance of bonds in the amount of $960 

million to pay a portion of the State's employer con

tribution to PERS for fiscal year 2004--2005. The 

Deputy Director determined that changes to the Re

tirement Law adopted in the pension reform legisla

tion described above are anticipated to reduce the 

State's employer contributions to PERS by in excess 

of $2.881 billion over the next 20 years and it is in the 

best interest of the State to accelerate these savings by 

issuing bonds. This estimated savings was later re

vised downward to $1.678 billion. 

On October 20, 2004, the PERS Board deter

mined the State's employer contribution for fiscal year 

2004--2005 was $1,910,523,132. 

The following day, October 21, 2004, the Com

mittee adopted Resolution No.2004--1, authorizing the 

issuance of bonds under the Bond Act to pay a portion 

of the State's pension obligation. Resolution 

No.2004--1 provides that the amount of bonds au

thorized may not exceed the lesser of (1) the unpaid 

amount of the State's employer pension obligation for 

the fiscal year, •1396 2) $960 million, or (3) "the 

amount which, when added to all anticipated interest 

and related costs of the Bonds, does not exceed the 

amount of the anticipated reduction of the State's 

pension obligations as a result of changes in the Re

tirement Law .... " 
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Resolution No.2004-1 also presented a form trust 

agreement to be entered into between the Committee 

and the State Treasurer (the Trust Agreement). Pur

suant to the Trust Agreement, all proceeds from the 

sale of bonds under Resolution No.2004-1 will be 

deposited in the Pension Obligation Bond Fund and 

disbursed to PERS to meet the State's employer con

tribution requirement. 

IV 

The Present Action 

On October 22, 2004, the Committee filed the 

present action seeking a determination of the legality 

of Resolution No.2004-1. The tfial court issued an 

order of publication, and the Committee complied 

with that order. 

Fullerton Association of Concerned Taxpayers 

(FACT) is an unincorporated association dedicated to 

promoting sound and prudent policies of government 

taxing and spending. On December 9, 2004, FACT 

filed a verified answer to the complaint 

Following a hearing on the Committee's claims, 

the trial court issued a tentative decision in favor of 

FACT, concluding the issuance of bonds under Res

olution No.2004-1 will violate article XVI, section 1. 
The court later confirmed its tentative decision and, on 

November 30, 2005, entered judgment for FACT. 

The Committee appeals. 

**370 DISCUSSION 

I 

Introduction 

Code of Civil Procedure section 860 authorizes a 

public agency to bring an action to determine the 

validity of certain public agency bonds, assessments, 

contracts with other agencies, or the public agency 

itself. *1391(Walters v. County of Plumas (1976) 61 

Cal.App.3d 460, 466, 132 Cal.Rptr. 1 ?4.) Within their 

proper scope, such validation actions serve an im

portant function in eliminating legal uncertainty that 

could impair a public agency's ability to operate, 

market bonds, or the like. (Id. at p. 468, 13:! Cal.Rptr. 
174.) 

The present matter involves the validity of bonds 

proposed to be issued by the Committee pursuant to 

the Bond Act in order to finance a portion of the 

State's employer contributions to PERS. The question 

presented is whether the legislation authorizing these 

bonds violates the State Constitution. 

Article XVI, section 1 reads, in relevant part: 

"The Legislature shall not, in any manner create any 

debt or debts, liability or liabilities, which shall, singly 

or in the aggregate with any previous debts or liabili

ties, exceed the sum of three hundred thousand dollars 

($300,000), except in case of war to repel invasion or 

suppress insurrection, unless the same shall be au

thorized by law for some single object or work ... ; but 

no such law shall take effect unless it has been passed 

by a two-thirds vote of all the members elected to each 

house of the Legislature and until, at a general election 

or at a direct primary, it shall have been submitted to 

the people and shall have received a majority of all the 

votes cast for and against it at such election .... " 

This provision prohibits the State Legislature 

from creating any indebtedness greater than $300,000 

unless that indebtedness has been approved by a 

two-thirds vote of the Legislature and a majority vote 
of the people. 

In the present matter, it is undisputed the Bond 

Act was not approved by a two-thirds vote of the 

Legislature or a majority of the people and the bonds 

proposed to be issued under Resolution No.2004-1 

will exceed $300,000 in value. The sole issue litigated 

by the parties in this validation action is whether the 

bonds proposed to be issued fall within an exception to 

article XVI, section 1 for obligations imposed by law. 
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As we shall explain, we conclude no such exception 

applies under the circumstances presented. 

II 

Article XW, Section 18 

Article XVI, section 1 limits the State Legisla

ture's ability to incur debt. A similar restriction applies 

to local governments. Article XVI, section 18, subdi

vision (a) reads, in relevant part: "No county, city, 

town, township, board of education, or school district, 

shall incur any indebtedness or liability in any manner 

or for any purpose exceeding in any year the income 

and revenue provided for such year, without the assent 

of two-thirds of the voters of the public entity voting at 

an election to be held for that purpose .... " 

*1398 The underlying purpose for the foregoing 

provision was to put an end to the practice common at 

the time among local governments of incurring liabil

ities in excess of income in order to finance extrava

gance, thereby creating a floating debt to be repaid 

from the income of future years. (City of Long Beach 

v. Lisenby (1919) 180 Cal. 52, 56, 179 P. 198 (Lisenby 

); San Francisco Gas Co. v. Brickwedel (1882) 62 Cal. 

641, 642.) As such, the provision is **371 more ac

curately viewed as a balanced budget requirement 

than a debt limit. (Rider v. City of San Diego ( 1998) 18 

Cal.4th 1035, HJ45, 77 Cal.Rptr.2d 189, 959 P.2d 

347.) 

Three exceptions have been recognized to the 

local debt limit of article XVI, section 18. One ex

ception applies whenever debts are incurred that will 

be repaid from revenues held in a special fund. (Rider 

v. City of San Diego, supra, 18 Cal.4th at p. 1045, 77 

Cal.Rptr.2d 189, 959 P.2d 347.) For example, in San 

Francisco S. Co. v. Contra Costa Co. ( 1929) 207 Cal. 

1, 276 P. 570, the state high court found the debt limit 

inapplicable where the county issued bonds for the 

improvement of streets and the bonds were to be re

paid through special assessments on the properties 

benefiting from the improvements. (Id. at pp. 4-5, 276 

P. 570.) In effect, because the bonds were to be repaid 

from this special fund rather than the general fund, no 
debt had been incurred. 

In City of Oxnard v. Dale (1955) 45 Cal.2d 7'29, 

290 P.2d 859, the high court clarified that a debt re

payable from a special fund is not a debt within the 

meaning of article XVI, section 18 only if the gov

ernmental body is not required to maintain the special 

fund from its general fund or through the exercise of 

its taxing powers. (Id. at p. 737, WO P.2d 859.) 

Another exception to article XVI, section 18 ap

plies where the local government enters into a con

tingent obligation. "A sum payable upon a contin

gency is not a debt, nor does it become a debt until the 

contingency happens." (Doland v. Clark (1904) 143 

Cal. 176, 181, 76 P. 958.) This exception has been 

applied to uphold multiyear contracts, such as leases, 

in which local governments agree to pay a sum in each 

of succeeding years in exchange for land, goods, or 

services to be provided during those years. (Rider v. 

City of Sa11 Diego, supra, 18 Cal.4th at p. 1047, 77 

Cal.Rptr.2d 189, 959 P.2d 347.) 

For example, in City of Los Angeles v. Offner 

(194'.!) 19 Cal.2d 483, 122 P.2d 14, the city entered 

into an agreement for the construction and leasing to 

the city of a rubbish incinerator. The court found this 

to be outside the scope of article XVI, section 18, 

explaining: "It has been held generally in the numer

ous cases that have come before this court involving 

leases and agreements containing options to purchase 

that if the lease or other agreement is entered into in 

good faith and creates no immediate indebtedness for 

the aggregate installments therein provided for but, on 

the contrary, confines *1399 liability to each install

ment as it falls due and each year's payment is for the 

consideration actually furnished that year, no violence 

is done to the constitutional provision." (Id. at pp. 

485-486, 122 P.2d 14.) 

The third exception, and the one at issue here, 
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applies to obligations imposed by law. In Lewis v. 

Widber (1893) 99 Cal. 412, 33 P . 1128, the state high 

court concluded an obligation to pay the salary of a 

county treasurer was exempt from the local debt limit 

because the office was mandated by state law. (Id. at p. 

415, 33 P. 1128.) According to the court, article XVI, 

section 18 "refers only to an indebtedness or liability 

which one of the municipal bodies mentioned has 

itself incurred- that is, an indebtedness which the 

municipality has contracted, or a liability _resulting, in 

whole or in part, from some act or conduct of such 

municipality. Such is the plain meaning of the lan

guage used. The clear intent expressed in the said 

clause was to limit and restrict the power of the mu

nicipality as to any indebtedness or liability which it 

has discretion to incur or not incur. But the stated 

salary of a public officer fixed by statute is a matter 

over which the municipality has no control, and -*372 
with respect to which it has no discretion; and the 

payment of his salary is a liability established by the 

legislature at the date of the creation of the office. It, 

therefore, is not an indebtedness or liability incurred 

by the municipality within the meaning of said clause 

of the constitution." (Id. at p. 413, 33 P. 1128.) 

In County of Los Angeles v. Byram (1951) 36 

Cal.2d 694, 2'27 P.2d 4, the high court held the cost of 

constructing a courthouse was not subject to the con

stitutional debt limit, because the county had a legal 

duty, imposed by state law, to provide "adequate 

quarters" for the courts. (Id. at p. 699, 227 P.2d 4.) 

This duty was enough to take the matter outside the 

constitutional debt limit, even though the county re

tained wide discretion regarding what kind of court

house to construct and at what cost. 

In order for state law to impose a nondiscretion

ary duty on a local governmental entity within the 

meaning of this exception, the state law must do more 

than impose a general duty to perform some function. 

It must impose a special duty on the entity to expend 

its money on that function. (Compton Community 

College etc. Teachers v. Compton Community College 

Dist. (1985) 165 Cal.App.3d 82, 91, 211 Cal.Rptr. 

231.) Thus, in Arthur v. City of Petaluma (1917) 175 

Cal. 216, 165 P. 698, the court concluded a debt in

curred to print a city charter did not fall within the 

exception to the constitutional debt limit for obliga

tions imposed by law. Although state law required a 

city to print its charter in a local newspaper for 20 days 

whenever it chose to adopt a charter, the city's deci

sion to adopt a charter was itself discretionary. In 

other words, the obligation to pay the printing charge 

came about only because the city voluntarily chose to 

adopt the charter. Hence, this was not an obligation 

imposed by law. 

*1400 III 

Does the Exception for Obligations Imposed by Law 

Apply to Article XVI, Section 1? 
The Committee contends "debt" within the 

meaning of article XVI, section 1, the state debt limit, 

should be interpreted the same as in article XVI, sec

tion 18, the local debt limit, and should be subject to 

the same exceptions. 

In Dean v. Kuchel (1950) 35 Cal.2d 444, 218 P.2d 

521, our Supreme Court applied the contingency ex

ception of article XVI, section 18 to article XVI, sec

tion 1. There, the state leased land to a developer 

under an arrangement whereby the developer was to 

construct a building on the land and lease the building 

to the state for a period of 25 years. The court con

cluded this arrangement did not create a debt within 

the meaning of article XVI, section 1, because, as in 

City of Los Angeles v. Offner, supra, 19 Cal.2d 483, 

1'.!2 P.2d 14, the payment of rent in future years was 

contingent on continued availability of the building in 

those years. The court indicated "the same principles 

apply to both constitutional provisions." (Dean v. 

Kuchel, supra, at p. 446, 218 P.'.!d 521.) 

In California Housing Finance Agency v. Elliott 

(1976) 17 Cal.3d 575, 131 Cal.Rptr. 361 , 551 P.'2d 

1193, the court applied the special fund exception to 

article XVI, section l. There, state law authorized the 
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issuance of bonds to pay for low-income housing, with 
the bonds to be repaid using revenues generated from 

the housing or, if necessary, a reserve fund appropri
ated at the time the law was enacted. Citing City of 

Oxnard v. Dale, supra, 45 Cal.2d 729, 290 P.2d 859, 
the court concluded no debt had been created by this 
arrangement within the meaning of article XVI, sec
tion 1, because neither the general fund nor the **373 
state's taxing authority was implicated. (California 

Housing Fina11ce Agency v. Elliott, supra, at p. 587, 

131 Cal.Rptr. 361, 551 P.2d 1193.) 

The Committee cites no case in which the excep
tion to article XVI, section 18 for obligations imposed 

by law has been applied to article XVI, section 1. We 

have not been able to find any either. 

FACT contends it is not surprising no reported 

case has applied this exception to article XVI, section 
1. FACT argues such exception "logically applies only 

in the context of lower levels of government" where 
"the government is constrained to make a certain 

expenditure by legal mandates from above." Accord

ing to FACT, this exception "does not fit logically 
with the nature of state government, while it is pre
cisely applicable to local government." FACT further 

argues that, because article XVI, section 1 contains 

express exceptions, this court is precluded from cre

ating new ones. 

*1401 FACT's arguments read the exception for 

obligations imposed by law too narrowly. Even as
suming there is no higher governmental authority, 
such as the federal government or international law, 

that could impose a financial obligation on the state, 

the exception is not limited to government-imposed 
obligations. As the state high court explained in Lewis 
v. Widber, supra, 99 Cal. at page 413, 33 P. 1128, the 
purpose of the local debt limit is to "restrict the power 

of the municipality as to any indebtedness or liability 

which it has discretion to incur or not to incur." In 
Lisenby, supra, 180 Cal. 52, 179 P. 198, the city issued 

bonds to pay tort judgments that had been entered 

against it. Although the aggregate amount of the bonds 
exceeded the city's income for the year, the court 
concluded the local debt limit did not apply, because 

this was not an obligation voluntarily incurred by the 
city. (Id. at pp. 57-58, 179 P. 198.) 

The same purpose underlies the state debt limit of 
article XVI, section 1-to restrict the power of the 
State Legislature to incur debt voluntarily. Conse

quently, it may be argued that a debt incurred invol

untarily, such as one to satisfy a tort judgment against 
the state, would be outside the scope of article XVI, 
section 1. Furthermore, it may be noted that all of the 

exceptions recognized under article XVI, section 18 
are just restatements of the general principle that the 

local debt limit applies only in circumstances where 
the governmental entity has created a debt. The con

tingency exception applies because no debt is created 

until the contingency occurs. The special fund excep
tion applies because no debt has been established, 
inasmuch as the obligation will be repaid from the 

earnings of the project and not the general fund. The 

exception for obligations imposed by law applies 
because a debt already exists and, hence, has not been 
created. Because article XVI, section 1, like article 

XVI, section 18, limits the power of the governmental 

entity to create debt, that limitation should not apply if 
no debt has been created. 

At any rate, it is unnecessary to decide here if the 

exception for obligations imposed by law applies to 

article XVI, section 1. As we shall explain in the next 
section, the legislation at issue here does not fall 
within the scope of such an exception. 

IV 
Does the Exception Apply Here? 

[1] The Committee contends that, because the 

amount of the State's contribution to PERS is within 
the sole discretion of the PERS Board, and the Leg

islature has no choice but to fund at the level dictated 

by the board, "the obligation to **374 pay the pension 
obligation at issue in this action constitutes an obliga-
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tion imposed by law." The Committee cites as support 

Proposition 162, *1402 the California Pension Pro

tection Act of 1992, which, as briefly described above, 

added to article XVI, section 17 the following provi

sions: 

"(a) The retirement board of a public pension or 

retirement system shall have the sole and exclusive 

fiduciary responsibility over the assets of the public 

pension or retirement system. The retirement board 

shall also have sole and exclusive responsibility to 

administer the system in a manner that will assure 

prompt delivery of benefits and related services to the 

participants and their beneficiaries. The assets of a 

public pension or retirement system are trust funds and 

shall be held for the exclusive purposes of providing 

benefits to participants in the pension or retirement 

system and their beneficiaries and defraying reasona

ble expenses of administering the system. [f] ... [~ 

"( e) The retirement board of a public pension or 

retirement system, consistent with the exclusive fidu

ciary responsibilities vested in it, shall have the sole 

and exclusive power to provide for actuarial services 

in order to assure the competency of the assets of the 

public pension or retirement system .... " 

The Committee argues that, through Proposition 

162, "the voters created a unique constitutional

ly-sanctioned state employer pension obligation with 

which neither the Legislature nor the Governor can 

tamper'' and, therefore, the pension obligation is "an 

'obligation imposed by Jaw. ' " 

The Committee further cites section 20831, which 

reads: "Notwithstanding any other provision of law, 

neither the state, any school employer, nor any con

tracting agency shall fail or refuse to pay the em

ployers' contribution required by this chapter or to pay 

the employers' contributions required by this chapter 

within the applicable time limitations." 

Finally, the Committee cites section 16912, 

where the Legislature declared: "[T]he state's obliga

tions to make payments to certain public retirement 

systems are obligations imposed by law not subject to 

Section 1 of Article XVI.. .. " 

The trial court rejected the Committee's argu

ments, explaining: "Plaintiff attempts to bring this 

case within the reach of the local government cases by 

arguing that pension obligations have been 'imposed 

upon' the State by the Public Employees Retirement 

.system acting as the actuary for the state pension 

system under the authority granted to it by the State 

Constitution in Article [XVI], section 17. The Court 

finds this argument to be .unpersuasive, as it is based 

on an artificial distinction in status between enact

ments of the Legislature and those of the voters, in 

which the latter are somehow viewed *1403 as sepa

rate from, and superior to, the former. Such a view is 

nol in harmony with the concept of the State's legis

lative power as set forth in the Constitution. Article 

[II], section 1 of the Constitution states the basic 

concept that all political power is inherent in the peo

ple. Article [IV], section 1 states that the legislative 

power of the State is vested in the Legislature, but the 

people reserve to themselves the powers of initiative 

and referendum. Under Article [Il], section 8(a), ini

tiative is the power of the electors to propose and 

adopt or reject statutes and amendments to the State 

Constitution. Thus, statutes enacted by the Legislature 

and statutes and constitutional provisions enacted by 

the electorate through the initiative process are equally 

exercises of the legislative power of the State. Ac

cordingly, the pension obligations of the State, 

whether created by the Legislature through statute or 

by **375 the people enacting constitutional provisions 

through the initiative process, both ultimately derive 

from the legislative power of the State. In essence, the 

State has chosen to impose pension obligations upon 

itself, which is inconsistent with the concept of an 

'obligation imposed by law' by a separate and higher 

legal authority, as that concept has been set forth in the 

case law." 
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The Committee contends the trial court's analysis 

is flawed because it fails to recognize the fundamental 

limit on article XVI, section 1-that it expressly ap

plies only to actions of the Legislature, not the people. 

In this way, article XVI, section 1 differs from article 

XVI, section 18. The latter applies to any action of the 

local government, not just its legislative body. 

The Committee argues article XVI, section 1 does 

not restrict the power of the people to adopt legislation 

or amend the State Constitution and thereby create 

binding obligations. The Committee asserts the people 

represent "a separate and higher power to the Legis

lature." According to the Committee, once the people 

have created such an obligation, it is one imposed by 

law, and the Legislature is not prohibited by article 

XVI, section 1 from incurring debt to satisfy that 

obligation. The Committee asserts the people "au

thorized the creation of a pension system" in i930. 

The Committee further asserts the people created a 

binding obligation to fund the system "when they 

empowered the [PERS] Board to determine how much 

the State must pay in any given year." 

The Committee argues the trial court also ignored 

the difference between statutory and constitutional 

provisions. According to the Committee, the State 

Constitution is "a separate and higher power" and "the 

constitutional empowerment of the [PERS] Board to 

determine the amount of the State's annual employer 

contribution acts to create an obligation imposed by 

law." 

Finally, the Committee argues · the issuance of 

bonds under the Bond Act is not the creation of a debt 

within the meaning of article XVI, section 1 but the 

*1404 conversion of a preexisting debt-the obliga

tion to fund the various retirement plans---into another 

form. 

FACT counters that the language of article XVI, 

section 1 is clear and prohibits the creation of any debt 

greater than $300,000 without voter approval. FACT 

further argues there can be no doubt the bonds pro

posed to be issued under the Bond Act are a debt 

subject to the constitutional debt limit. 

However, the question here is not whether the 

bonds represent a debt as that term is commonly un

derstood. The question, as posited by the Committee, 

is whether the debt represented by the bonds already 

existed by virtue of the state's obligation to fund pen

sion benefits, such that issuance of the bonds is not the 

creation of a debt but a change in the form of a 

preexisting indebtedness. 

[2] FACT argues the Committee's reliance on 

section 16912, where the Legislature declared the 

obligation to make payments to public retirement 

systems is an obligation imposed by law, is misplaced. 

We agree. A legislative declaration that essentially 

states a given enactment is constitutional is not bind

ing on the courts. (McClure v. Nye (1913) ~2 Cal.App. 

248, 252, 133 P. 1145.) "The question before us is 

simply one of construction or interpretation of an act 

of the [L]egislature and of a provision of the 

[C]onstitution, and that is a judicial question." (Ibid.) 

FACT argues recognition of an exception to the 

debt limit under the circumstances presented here, 

where the State Constitution does not expressly re

quire **376 pension contributions, would effectively 

"devour" the debt limitation. According to FACT, the 

exception would likewise apply to debt incurred to 

fund constitutionally established state agencies, the 

executive branch, the judicial branch, the civil service, 

state educational institutions, and the Legislature 

itself. In effect, FACT argues, government debt could 

be created without voter approval "for a wide range of 

the regular costs of government." 

However, this does not mean a financial obliga

tion adopted by the people through the power of ini-
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tiative necessarily creates an obligation imposed by 

law within the meaning of the exception to article 

XVI, section 1. But we need not decide that issue here. 

Assuming this to be so, neither the 1930 authorization 

to create a pension system nor the California Pension 
Protection Act of 1992 created an obligation to fund 

retirement benefits. The 1930 authorization was just 

that, an authorization. It did not bind the Legislature to 

create a pension system and, a fortiori, did not bind the 

Legislature to fund such a system. 

The provisions of the California Pension Protec

tion Act of 1992 grant to "the retirement board of a 

public pension or retirement system" plenary *1405 

authority over "investment of moneys and admin

istration of the [retirement] system." (Cal. Const., art. 

XVI, § 17.) They also give such retirement board "sole 

and exclusive fiduciary responsibility over the assets 

of the public pension or retirement system" and "sole 

and exclusive responsibility to administer the system 

in a manner that will assure prompt delivery of bene

fits and related services .... " (Cal. Const., art. XVI, § 

17, subd. (a).) Finally, the retirement board is given 

"sole and exclusive power to provide for actuarial 

services in order to assure the competency of the as

sets of the public pension or retirement system." (Art. 

XVI,§ 17, subd. (e).) 

Nothing in the foregoing requires the Legislature 

to fund the Retirement System. It does no more than 

grant the PERS Board, and similar retirement boards, 

power to control the assets invested in the retirement 

system. Although the provisions give the PERS Board 

actuarial authority, they do not require funding in 

accordance with the board's calculations. That re

quirement comes from section 20790 et sequitur. 

We also need not decide if a fmancial obligation 

originating in the State Constitution can create an 

obligation imposed by law within the meaning of the 

exception to the constitutional debt limit. Except for 

article XVI, section 17, the Committee cites nothing in 

the State Constitution that imposes an obligation on 

the Legislature to fund the Retirement System. 

As concluded by the trial court, the obligation to 

fund pension benefits is essentially an obligation im

posed by the Legislature on itself. This is not changed 

by the fact that the obligation has existed for over 75 

years. The Legislature retains the power to eliminate 

or amend the obligation, as it did in the 2004 pension 

reform legislation described above. 

The Committee cites as contrary authority our 

decision in Valdes, supra, 139 Cal.App.3d 773, 189 

Cal.Rptr. 212. In that case, we concluded bal
anced-budget legislation unilaterally cancelling oth

erwise continuously appropriated employer co!ltribu

tions to pension systems interfered with the vested 

contractual rights of PERS members. The legislation 

in question prohibited the payment of previous

ly-appropriated state employer contributions to the 

Public Employees' Retirement Fund for the last three 

months of the fiscal year and reversion of those con

tributions to the general fund. **377(/d. at pp. 

777-778, 189 Cal.Rptr. 212.) It also required the 
PERS Board to transfer an amount equal to the state 

employer contribution from the reserve portion of the 

Public Employees' Retirement Fund. (Id. at p. 778, 

189 Cal.Rptr. 212.) 

Regarding the nature of the pension rights at is

sue, we noted: "While some jurisdictions view public 

employees' retirement rights as a gratuity (see cases 

collected in Annot., 52 A.L.R.2d 437), a long line of 

California decisions *1406 establishes that 'A public 

employee's pension constitutes an element of com

pensation, and a vested contractual right to pension 

benefits accrues upon acceptance of employment. 

Such a pension right may not be destroyed, once 

vested, without impairing a contractual obligation of 

the employing public entity.' " (Valdes, supra, 139 

Cal.App.3d at pp. 783-784, 189 Cal.Rptr. 212.) We 

concluded: "[T]he state and other public employers 

are contractually bound in a constitutional sense to pay 

the withheld appropriations to the PERS fund. The 

© 2014 Thomson Reuters. No Claim to Orig. US Gov. Works. 

349



Page 13 

152 Cal.App.4th 1386, 62 Ca1.Rptr.3d 364, fY7 Cal. Daily Op. Serv. 7927, 2007 Daily Journal D.A.R. 10,184 

(Cite as: 152 Cal.App.4th 1386, 62 Cal.Rptr.3d 364) 

explicit language in the retirement law constitutes a 

contractual obligation on the part of the state as em

ployer to abide by its 'continuing obligation' [citation] 

to make the statutorily set payment of monthly con

tributions to PERS unless and. until such time as the 

board or the Legislature, after due consideration of the 

actuarial recommendations by the board, deems such 

contributions inappropriate." (Id. at p. 787, 189 

Cal.Rptr. 212.) 

Our decision in Valdes does not assist the Com

mittee. The fact that the state has a contractual obli

gation to maintain pension benefits does not mean the 

obligation is one imposed on the state by law. Rather, 

as explained above, it is an obligation the Legislature 

has imposed on itself. 

The Committee asserts California case law "con

clusively supports" the Legislature's finding and dec

laration in section 16942 that the pension obligations 

at issue here are "imposed by law not subject to Sec

tion 1 of Article XVI of the California Constitution 

and that the bonds authorized to be issued under this 

chapter have the same character under the Constitu

tion as the pension obligations funded or refunded."(§ 

16942.) The Committee cites City of Los Angeles v. 

Teed (1896) 11:! Cal. 319, 44 P. 580 (Teed ) and 

Lisellby, supra, 180 Cal. 52, 179 P. 198. 

In Teed, the city council enacted an ordinance 

providing for the issuance of bonds to raise money to 

refund other bonds that were coming due. (Teed, su

pra, 11'.! Cal. at p. 324, 44 P. 580.) On the defendant's 

argument that the new bonds conflicted with the pre

decessor to article XVI, section 18 because they did 

not provide for the consent of the voters, the court 

concluded: "[W]e do not think_ there is any such con

flict. It is true that the sections in question do not 

provide for obtaining the assent of the voters, but no 

such assent was necessary. The only indebtedness 

authorized by these provisions to be funded or re

funded is such as existed prior to the time when the 

constitutional provision in question took effect; and 

merely to fund or refund an existing debt is not to 

'incur an indebtedness or liability.' " (Teed, supra, at 

pp. 326-327, 44 P. 580.) 

In Lisenby, as previously described, the city is

sued bonds to pay tort judgments that had been entered 

against it and the court concluded the local debt limit 

did not apply, because this was not an obligation 

voluntarily *1407 incurred by the city. (Lise11by, su

pra, 180 Cal. at pp. 57-58, 179 P. 198.) Again, the 

debt already existed and the bonds were issued to pay 

it. In effect, the debt represented by the tort judgments 

was converted to a debt represented by the bond ob

ligations. 

•f.•378 The Committee's reliance on Teed and 

Lisenby is misplaced. In Teed, the debt already existed 

in the form of bonds issued before enactment of the 

constitutional debt limit. Thus, it did not matter if the 

original debt was voluntarily incurred. No new debt 

was created by issuance of replacement bonds. In 

Lisenby, the tort debt already existed at the time of 

issuance of bonds to pay it and this original obligation 

had not been voluntarily incurred. Issuance of bonds 

was merely conversion of this involuntary debt from 

one form to another. 

In the present matter, the state has an obligation to 

fund pension benefits. However, this is an obligation 

voluntarily undertaken by the Legislature. Further

more, the continuing obligation to fund such benefits 

is subject to additional legislative action. (See Betts v. 

Board of Administration (1978) 21 Cal.3d 859, 

863-864, 148 Cal.Rptr. 158, 582 P.2d 614.) As such, 

it is a matter at least in part subject to legislative dis

cretion and not one imposed by law. 

v 
Conclusion 

The Bond Act authorizes the issuance of bonds 

under certain limited circumstances in order to raise 

money to pay a portion of the state's annual employer 
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contribution to PERS. Pursuant to the Bond Act, the 

Committee adopted Resolution No.2004-1, authoriz
ing the issuance of $960 million in bonds to pay a 
portion of the State's employer contribution to PERS 

for fiscal year 2004-2005. 

The amount of the bonds proposed to be issued 

under the Bond Act exceeds the threshold of article 
XVI, section 1. However, those bonds were not ap
proved by a two-thirds vote of the Legislature or a 

majority vote of the people, as required by that con

stitutional provision. 

The Committee asserts the bonds fall within an 

exception to the constitutional debt limit for obliga
tions imposed by law. 

We have concluded that, to the extent such an 
exception applies generally to article XVI, section 1, it 
does not apply here, because the State's obligation 

*1408 to fund PERS is one the Legislature voluntarily 

imposed upon itself. Therefore, we conclude the trial 
court correctly ruled against the Committee in this 

validation action. 

DISPOSITION 
The judgment is affirmed. FACT is awarded its 

costs on appeal. 

We concur: SCOTLAND, P.J., and BLEASE, J. 

Cal.App. 3 Dist.,2007. 

State ex rel. Pension Obligation Bond Committee v. 
All Persons Interested in Matter of Validity of Cali

fornia Pension Obligation Bonds to Be Issued 
152 Cal.App.4th 1386, 62 Cal.Rptr.3d 364, 07 Cal. 

Daily Op. Serv. 7927, 2007 Daily Journal D.A.R. 

10,184 
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BILL ANALYSIS

AB 233 
Page 1

Date of Hearing:  March 12, 1997

ASSEMBLY COMMITTEE ON JUDICIARY
Martha M. Escutia, Chairwoman

AB 233 (Escutia) - As Amended:  March 10, 1997

  KEY ISSUE  :  SHOULD FUNDING FOR TRIAL COURT OPERATIONS BE  
CONSOLIDATED AT THE STATE LEVEL BEGINNING NEXT FISCAL YEAR  
(1997-98), WITH COUNTY FUNDING OF THE COURTS FROZEN AT THE 1994-95  
LEVEL?

  SUMMARY  :  This bill transfers principal funding responsibility for  
trial court operations to the state beginning in the 1997-98  
fiscal year (FY) while freezing county contributions at the FY  
1994-95 levels.  It also raises certain civil court fees; creates  
task forces regarding court facilities and the status of court  
employees; requires the Judicial Council (JC) to decentralize  
trial court management; and provides for a civil delay reduction  
team.  The bill also assumes that the JC has adopted rules of  
court governing court employee labor relations and provides that  
those rules shall be interpreted and may be enforced pursuant to  
existing labor law.

  FISCAL EFFECT  :

1) Caps counties' general fund (GF) support of the trial courts at
$879 million and caps the fines and forfeitures equivalent
(remitted by counties) at $280 million.

2) Eliminates the county GF obligation to the trial courts for the
20 smallest counties.

3) Generates approximately $88 million annually in new revenue
from civil fee adjustments beginning in 1997-98 FY.

  EXISTING LAW  :

1) Presently, trial court operations are funded by the state
(approximately 40%) and the counties (approximately 60%).

2) The state share of trial court operations costs for the current
year is approximately $621 million, including $174.5 million
appropriated from the GF to the Trial Court Trust Fund (TCTF);
$156 million from various civil fees appropriated in the TCTF;
and $290.5 million in fine and penalty revenues appropriated
from the GF to the TCTF.

  BACKGROUND  :

1) Existing law  , as embodied in the Trial Court Realignment and
   Efficiency Act of 1991, provides for the state to fund  
   specified court operations costs as appropriated annually in  
   the Budget Act.  The remainder of court costs (approximately  
   60%) are funded by the counties.  

AB 233 
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    This bill  enacts the Trial Court Funding and Improvement Act of  
   1997 to provide for a permanent restructuring of trial court  
   funding beginning in FY 1997-98.  The bill provides that,  
   beginning in the FY 1997-98, funding of the trial courts will  
   be consolidated at the state level and that the 
state shall have responsibility for court costs over the FY  
1994-95 level of expenditure, as determined in the annual state  
budget process.  

2) Existing law  does not limit the trial court funding obligation
   of the counties.

    This bill  provides that county contributions to trial court  
   operations shall be capped permanently at the level at which  
   counties supported the courts in FY 1994-95 based on:  a) the  
   amount of county GF dollars provided to the courts; and b) the  
   amount of fines and penalties the county remitted to the state  
   in FY 1994-95.  

Exhibit G
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3)  Existing law  does not specifically provide for relief to  
   certain counties for the costs of operating the trial courts.

    This bill  provides that counties with a population of 70,000 or  
   less as of January 1, 1996, that have met specified trial court  
   coordination requirements, shall have their annual contribution  
   reduced by the county GF amount provided to the courts in FY  
   1994-95.

4)  Existing law  , Section 77003 of the Government Code and Rule 810  
   of the California Rules of Court, define what are "court  
   operations" for the purposes of trial court funding.  

    This bill  clarifies the respective responsibilities of the  
   state and the counties for funding the courts, with the state  
   having responsibility for court operations and the counties  
   having responsibility for facility operations.  This bill also  
   provides a mechanism for adjusting a county's base year  
   contribution to the trial courts.

5) Existing law  , Government Code Section 68073, authorizes a court  
   to order a county to provide funding for court functions not  
   adequately funded by the state.

    This bill  eliminates that authority except as it relates to the  
   counties' continuing responsibility to provide suitable court  
   facilities.

6)  Existing law  requires counties to remit to the state certain  
   fine, penalty and forfeiture revenues collected by the courts.

    This bill  provides that all such fine and penalty revenues  
   collected by the courts shall be retained by the counties to  
   offset their trial court funding obligation.  It also provides  
   that the growth in such revenues shall be split with the state,  
   as specified.  Funds remitted to the state under these  
   provisions would be deposited into the Trial Court Improvement  
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   Fund (TCIF) and ear-marked for court-related costs.

7)  Existing law  provides for certain local court authority over  
   the expenditure of state funding for the courts.
   
    This bill  clarifies that authority and acknowledges the need  
   for independent local court management by providing that the JC  
   shall provide for a Trial Courts Bill of Financial Management  
   Rights and establish a decentralized system of trial court  
   management no later than January 1, 1998.

8)  Existing law  provides for the creation of local trial court  
   operations funds to be established in each county treasury for  
   the purposes of trial 
court funding.
   
    This bill  establishes a Trial Court Operations Fund (TCOF) in  
   each county treasury into which all funds appropriated in the  
   Budget Act shall be deposited for trial court funding.  The  
   Controller is authorized to provide fiscal and compliance  
   audits of this fund at the request of the Legislature or the  
   JC.

9)  Existing law  sets the amount of various civil fees.

    This bill  adjusts specified civil fees to generate an estimated  
   $88 million for the support of the trial courts.  (See attached  
   chart of these fee adjustments.)

10)  Existing law  establishes the Trial Court Improvement Fund to be  
   used for specified court purposes.

    This bill  provides that the JC shall reserve in the Trial Court  
   Improvement Fund up to 1% of the annual total trial court  
   funding appropriation for allocation by the JC for urgent court  
   needs, to reward court coordination, and to fund statewide  
   projects for the benefit of the trial courts.

11)  Existing law  , as embodied in the Meyer-Milias-Brown Act (MMBA),  
   governs the labor-management relationships of California local  
   governments.  MMBA recognizes the right of local public  
   employees to join and be represented by employee organizations  
   of their own choosing.  In 1988, the Legislature amended MMBA  
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   to include trial court employees.  The 1988 amendment mandated  
   that municipal and superior court employees be considered  
   employees of the county for all matters within the scope of  
   representation.  In  American Federation of State, County, and  
   Municipal   Employees v. County of San Diego  (1992) 11 Cal. App.  
   4th 506, the court held that other statutory law provides that  
   a majority of the judges of the superior courts must determine  
   "noneconomic" benefits of superior court employees and that in  
   doing so the judges are not required to meet and confer with  
   court employees.  Noneconomic benefits are those benefits  
   within the courts' (as opposed to the counties') authority to  
   determine.
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    This bill  makes a finding that the JC has adopted rules of  
   court which create a mechanism for setting the terms and  
   conditions of employment between a trial court and its  
   employees, or their representatives; recognize that these rules  
   have the full force and effect of law; and provide that they  
   shall be interpreted and may be enforced pursuant to existing  
   law.  This bill further provides that in enacting these  
   provisions, the legislature's purpose is to create an equitable  
   and effective method of resolving potential labor conflicts  
   between the courts and their employees.

12)  Existing law  does not address the status of court employees  
   under a state funded trial court system.

    This bill  establishes a Task Force on Court Employees to  
   recommend by June 1, 1999, an appropriate system of employment  
   and governance for trial court employees.  The bill expresses  
   legislative intent to enact a court personnel system to take  
   effect on or before January 1, 2001.

13)  Existing law  does not allow the use of county funds to pay for  
   a judge's member contribution to the Judges Retirement Fund  
   (JRF).

    This bill  would authorize a county, upon adoption of a  
   resolution by the Board of Supervisors, to pay for a judge's  
   member contribution to the JRF.

14)  Existing law  does not address the responsibilities of state and  
   local government to provide for court facilities under a state  
   funded trial court system.

    This bill  establishes a Task Force on Trial Court Facilities  
   to: a) identify the needs related to trial and appellate court  
   facilities; b) make recommendations for funding court facility  
   maintenance, improvements, and expansion; and c) to submit a  
   report to the JC, the Legislature, and the Governor on or  
   before July 1, 2001.

15)  Existing law  does not statutorily authorize the JC to provide  
   by rule of court for racial, ethnic, gender bias, and sexual  
   harassment training for judicial officers.

    This bill  statutorily permits, but does not require, the JC to  
   provide for such training by rule of court.

16) Existing law  does not provide for a special program to reduce  
   civil delay in the trial courts.  

    This bill  establishes a Civil Delay Reduction Team comprised of  
   assigned judges under the authority of the Chief Justice to  
   assist counties and courts in reducing or eliminating the delay  
   in adjudicating civil cases.

RELATED PRIOR AND PENDING LEGISLATION:  AB 2553 (Isenberg) of  
1995-96 and AB 86 (Pringle) of 1997.  
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  ARGUMENTS IN SUPPORT  :  The author states the following: "This bill  
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fully implements the long-term trial court funding agreement  
entered into by the courts, the counties, and the court employee  
groups.  The bill promotes fiscal responsibility and  
accountability by the trial courts in managing scarce resources in  
the most efficient and effective manner.  By consolidating trial  
court funding at the state level, this bill addresses the  
long-standing problem of funding stability and alleviates the  
courts from the funding crisis that exists as a result of split  
funding between the state and the counties. The current funding  
mechanism has also made it difficult for the courts, the state and  
the counties to engage in long term planning, limits a fair  
allocation of resources among all courts, and impairs equal access  
to justice.  In addition, my bill preserves the right of court  
employees to engage in collective bargaining same as county  
employees.  Finally, my bill authorizes but does not mandate the  
JC to provide for bias and harassment training.  As eloquently  
documented in the recent hearing about the JC's own examination of  
racial and ethnic bias in the courts, this training is critically  
needed for all of our judicial officers.  Currently, only judges  
appointed since 1996 are required to receive it."

  ARGUMENTS IN OPPOSITION  :  None

  COMMENTS  :  The two bills before the Committee today, AB 233  
(Escutia) and AB 86 (Pringle) both provide for restructuring of  
trial court funding.  The primary differences between the two  
bills are as follows:

1) AB 86 implements the court funding restructuring in the  current   
   FY at an estimated GF cost of approximately $101 million,  
   including an estimated 
$11 million to buy-out the contribution of the 20 smallest  
counties.  AB 233 implements the restructuring of trial court  
funding and the small county buy-out beginning in FY 1997-98 (as  
proposed in the Governor's Budget), and therefore will not result  
in the estimated $101 million GF cost this FY.

2) AB 233 references Rules of Court to be adopted by the JC that  
   would extend to trial court employees the right to meet and  
   confer on certain terms and conditions of employment.  AB 86  
   does not address this collective bargaining issue.  

3) AB 233 authorizes the JC to provide by rule of court for  
   racial, ethnic, gender bias, and sexual harassment training for  
   judicial officers.  AB 86 does not address the issue.  

  PROPOSED AMENDMENTS  :

  Technical  

   Section 68073 (b): 

    Substitute on page 20, line 10:
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      "1997" for "1996"

  Substantive  

   Amendments proposed by Los Angeles County would allow that  
   county to reduce its funding obligation to the state in support  
   of trial court funding by the amount the county determines it  
   paid for court facility costs in FY 1994-95.  The amendments  
   further provide that no offset of this funding reduction is  
   required by the State.  This amendment could result in an  
   estimated reduction in trial court funding of approximately $20  
   million in FY 1997-98.

   Other provisions of AB 233 already provide a mechanism to  
   reimburse these costs over a three year period through  
   projected increases in criminal fine revenues.  Adoption of  
   these amendments would not reflect the agreement reached by the  
   courts, counties and court employees for long-term  
   restructuring of trial court funding. 

  REGISTERED SUPPORT / OPPOSITION  :

  Support                           Opposition  

The Alameda County Courts
American Federation of State, 
  County and Municipal Employees
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  (AFSCME)
CA. State Assoc. of Counties (CSAC)
Judicial Council
Service Employees International Union
  (SEIU)

  Analysis prepared by  :  Drew Liebert / ajud / (916) 445-4560
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                                                                                                           BILL ANALYSIS                  

SENATE RULES COMMITTEE                             AB 92  
Office of Senate Floor Analyses
1020 N Street, Suite 524
(916) 445-6614         Fax: (916) 327-4478
                                                              
                                                          .

                        THIRD READING
                                                              
                                                          .
  
Bill No:  AB 92
Author:   Cardoza (D)
Amended:  8/24/98 in Senate
Vote:     21
                                                              
                                                             
  .  

All Prior Votes Not Relevant
                                                              
                                                          .

SUBJECT  :    Courts:  security services

  SOURCE  :     Author
                                                              
                                                          .

DIGEST  :     Senate Floor Amendments  of 8/24/98 delete the  
provisions of the bill dealing with the California Tax  
Credit Allocation Committee's voting membership and the  
application and appeals procedures.

This is a new bill.  This bill requires a county to enter  
into an agreement with the sheriff to provide security  
services for the court.

  ANALYSIS  :    Existing law requires the sheriff in certain  
counties to provide security services to the trial courts.

This bill would require the trial courts in such a county,  
commencing July 1, 1999, and thereafter, to enter into an  
agreement with the sheriff's department that was providing  
court security services as of July 1, 1998, regarding the  
provision of court security services.

  Background  

These amendments insert an non-controversial aspect of AB  

468 (Cardoza) relative to court security staffing.  AB 468  
was heard in the Senate Judiciary committee, and passed out  
on consent.  AB 468 was a bill which was intended to allow  
the state to supply goods and services for courts within  
the counties which the state has taken over court funding  
responsibilities.  Concern was raised by unions that  
transfer of "services" currently provided to courts by  
county employees to state employees had not been well  
thought out.  The sponsors agreed and dropped the bill.

However, there is agreement that security services will not  
transfer from the counties where Sheriffs currently provide  
security, to the CHP (which is the state agency which would  
provide court security if the state supplied the personnel.  
 These amendments simply reflect that agreement, restate  
existing law, and codify existing practice.

  Prior Legislation  

AB 468 (Cardoza), on Senate Inactive File.

  FISCAL EFFECT  :   Appropriation:  No   Fiscal Com.:  Yes    
Local:  Yes

  SUPPORT  :   (Verified 8/24/98)

City of San Jose
Peace Officers Research Association of California
Association for Los Angeles Deputy Sheriffs, Inc.
California State Sheriffs Association

  ARGUMENTS IN SUPPORT  :    The California State Sheriffs  363



Association states, "This legislation requires municipal  
and superior courts to enter into an agreement with the  
sheriff's department in each county where the department  
was providing bailiff and court security services on July  
1, 1998.  AB 92 will assure a smooth transition of court  
security services as a result of the state now financing  
all of the courts of California."

RJG:ctl  8/27/98  Senate Floor Analyses
              SUPPORT/OPPOSITION:  SEE ABOVE
                      ****  END  ****  
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CONCURRENCE IN SENATE AMENDMENTS
AB 92 (Cardoza)
As Amended August 24, 1998
Majority vote

  ASSEMBLY:       ( May 5, 1997 ) SENATE:  38-0  (  August 28, 1998  
)  
            (vote not relevant)

Original Committee Reference:   H. & C.D.  

  SUMMARY  :  Requires trial courts to contract with county sheriffs  
to provide security services. 

 The Senate amendments  delete the Assembly version of the bill, and  
instead,
require county trial courts to enter into an agreement with the  
sheriff's department to provide security services for those trial  
courts where court security services are otherwise required by law  
to be provided by the sheriff's department as of July 1, 1998.

  EXISTING LAW  requires the sheriff in certain counties to provide  
security services to the trial courts.

  AS PASSED BY THE ASSEMBLY  , this bill established procedures for  
voting, membership, and due process in the operation of the  
California Tax Credit Allocation Committee.

  FISCAL EFFECT  :  This bill may be a state-mandated local program.

  COMMENTS  :  AB 233 (Escutia), Chapter 850, Statutes of 1997,  
provided that funding of trial courts be paid for by the state.  

This bill clarifies that the status quo shall be maintained where  
the sheriff's department currently provides security services  
(e.g., bailiffs) to the trial courts as of July 1, 1998.  The  
supporters of this bill are concerned that under current trial  
court funding law it is unclear how security services shall be  
provided.  This bill requires county sheriffs to continue to  
provide deputies for trial court security under contract.  

Currently county sheriffs provide security services for trial  
courts in 53 
counties.  Marshals provide security as court employees in the  
remaining five counties.  The trial courts that employ Marshals  
are not required to hire sheriffs under this bill.

Currently state appellate courts are funded by the state and  
security is provided by the California Highway Patrol.

Supporters assert that the bill would ensure a continuity of  
public safety services in California trial courts.

  Analysis prepared by  :  Hubert Bower / algov / (916) 319-3958
                                                                     FN  
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COUNTY OF LOS ANGELES
NOTES TO THE BASIC FINANCIAL STATEMENTS 

FOR THE YEAR ENDED JUNE 30, 2012 

8. OTHER POSTEMPLOYMENT BENEFITS 

 Plan Description

 LACERA administers a cost-sharing, multi-employer defined benefit Other Postemployment Benefit 
(OPEB) plan on behalf of the County.  As indicated in Note 7-Pension Plan, because the non-County 
entities are immaterial to its operations, the disclosures herein are made as if LACERA was a single 
employer defined benefit plan. 

 In April 1982, the County of Los Angeles adopted an ordinance pursuant to Government Code 
Section 31691, which provided for a health insurance program and death benefits for retired employees 
and their dependents.  In 1994, the County amended the agreements to continue to support LACERA’s 
retiree insurance benefits program regardless of the status of active member insurance. 

 LACERA issues a stand-alone financial report that includes the required information for the OPEB plan.  
The report is available at its offices located at Gateway Plaza, 300 North Lake Avenue, Pasadena, 
California 91101-4199. 

 Funding Policy

 Health care benefits earned by County employees are dependent on the number of completed years of 
retirement service credited to the retiree by LACERA upon retirement; it does not include reciprocal 
service in another retirement system.  The benefits earned by County employees range from 40% of the 
benchmark plan cost with ten completed years of service to 100% of the benchmark plan cost with 25 or 
more completed years of service.  In general, each completed year of service after ten years reduces 
the member's cost by 4%.  Service includes all service on which the member's retirement allowance was 
based.

 Health care benefits include medical, dental, vision, Medicare Part B reimbursement and death benefits.  
In addition to these retiree health care benefits, the County provides long-term disability benefits to 
employees, and these benefits have been determined to fall within the definition of OPEB, per GASB 45.  
These long-term disability benefits provide for income replacement if an employee is unable to work 
because of illness or injury.  Specific coverage depends on the employee’s employment classification, 
chosen plan and, in some instances, years of service. 

 The County’s contribution during 2011-2012 is on a pay-as-you-go basis.  During the 2011-2012 fiscal 
year, the County made payments to LACERA totaling $379.7 million for retiree health care benefits.  
Included in this amount was $38.0 million for Medicare Part B reimbursements and $6.9 million in death 
benefits.  Additionally, $36.0 million was paid by member participants. The County also made payments 
of $36.7 million for long-term disability benefits. 

 Establishment of OPEB Trust

 Pursuant to the California Government Code, the County established an irrevocable Other Post-
Employment Benefit (OPEB) Trust for the purpose of holding and investing assets to pre-fund the 
Retiree Health Program, which LACERA administers.  On May 15, 2012, the Los Angeles County Board 
of Supervisors entered into a trust and investment services agreement with the LACERA Board of 
Investments to act as trustee and investment manager.  The County established an OPEB trust fund and 
there were no financing activities during the current year. 
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COUNTY OF LOS ANGELES
NOTES TO THE BASIC FINANCIAL STATEMENTS 

FOR THE YEAR ENDED JUNE 30, 2012 

8. OTHER POSTEMPLOYMENT BENEFITS-Continued 

 Establishment of OPEB Trust-Continued

 The OPEB Trust is the County’s first step to reduce its OPEB unfunded liability.  It will provide a 
framework where the Board of Supervisors can begin making contributions to the trust and transition, 
over time, from “pay-as-you-go” to “pre-funding.”  The OPEB Trust does not modify the County’ s benefit 
programs.

 Annual OPEB Cost and Net OPEB Obligation 

 The County’s Annual OPEB cost (expense) is calculated based on the annual required contribution 
(ARC), an amount actuarially determined in accordance with the parameters of GASB 45.  The OPEB 
cost and OPEB obligation were determined by the OPEB health care actuarial valuation as of July 1, 
2010, and the OPEB long-term disability actuarial valuation as of July 1, 2011.  The following table 
shows the ARC, the amount actually contributed and the net OPEB obligation (in thousands): 

 Retiree Health Care LTD Total

 Annual OPEB required contribution (ARC) $ 1,853,600 $ 70,509 $1,924,109 

 Interest on Net OPEB obligation  261,488  5,892  267,380 

 Adjustment to ARC  (199,587)  (3,928)  (203,515)

 Annual OPEB cost (expense)  1,915,501  72,473   1,987,974 

 Less: Contributions made (pay-as-you-go)  379,744  36,701  416,445

 Increase in Net OPEB obligation   1,535,757  35,772  1,571,529 

  Net OPEB obligation, July 1, 2011  5,229,762  117,829  5,347,591

 Net OPEB obligation, June 30, 2012 $ 6,765,519 $ 153,601 $6,919,120

 Annual OPEB Cost and Net OPEB Obligation

  Retiree Health Care Trend Information (in thousands)
  Fiscal Year  Annual OPEB Percentage of OPEB  Net OPEB 
  Ended            Cost  Cost Contributed    Obligation 

  June 30, 2010 $ 1,687,657 22.8% $ 3,707,862 
  June 30, 2011  1,897,487 19.8%  5,229,762 
  June 30, 2012  1,915,501 19.8%  6,765,519 

  LTD Trend Information (in thousands)
  Fiscal Year  Annual OPEB Percentage of OPEB  Net OPEB 
  Ended            Cost  Cost Contributed    Obligation 

  June 30, 2010 $ 62,479 53.6% $ 90,139 
  June 30, 2011  62,962 56.0%  117,829 
  June 30, 2012  72,473 50.6%  153,601 
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COUNTY OF LOS ANGELES
NOTES TO THE BASIC FINANCIAL STATEMENTS 

FOR THE YEAR ENDED JUNE 30, 2012 

8. OTHER POSTEMPLOYMENT BENEFITS-Continued 

 Funded Status and Funding Progress

 As of July 1, 2010, the most recent actuarial valuation date for OPEB health care benefits, the funded 
ratio was 0%.  The actuarial value of assets was zero.  The actuarial accrued liability (AAL) was 
$22.9 billion, resulting in an unfunded AAL of $22.9 billion.  The covered payroll was $6.7 billion and the 
ratio of the unfunded AAL to the covered payroll was  342.62%.  

 As of July 1, 2011, the most recent actuarial valuation date for OPEB long-term disability benefits, the 
funded ratio was 0%.  The assumptions remained the same from the last actuarial valuation completed 
in 2009.  The actuarial value of assets was zero.  The AAL was $1.019 billion, resulting in an unfunded 
AAL of $1.019 billion. The covered payroll was $6.7 billion and the ratio of the unfunded AAL to the 
covered payroll was 15.22%.  

 The schedules of funding progress are presented as RSI following the notes to the financial statements.  
These RSI schedules present multi-year trend information.   

 Actuarial Methods and Assumptions

 Actuarial valuations involve estimates of the value of reported amounts and assumptions about the 
probability of events far into the future.  Actuarially determined amounts are subject to continued revision 
as actual results are compared to past expectations and new estimates are made about the future. 

 Actuarial calculations are based on the benefits provided under the terms of the substantive plan in 
effect at the time of each valuation and on the pattern of sharing of costs between the employer and plan 
members to that point. 

 The projection of benefits for financial reporting purposes does not explicitly incorporate the potential 
effects of legal or contractual funding limitations on the pattern of cost sharing between the employer 
and plan members in the future. 

 Actuarial calculations reflect a long-term perspective.  Actuarial methods and assumptions used include 
techniques designed to reduce short-term volatility in actuarial accrued liabilities and the actuarial value 
of assets. 

 While the actuarial valuations for OPEB health care and OPEB long-term disability benefits were 
prepared by two different firms, they both used the same methods and assumptions, with one exception 
noted below.  The projected unit credit cost method was used.  Both valuations assumed an annual 
investment rate of return of 5%, an inflation rate of 3.5% per annum and projected general wage 
increases of 4%.  The increases in salary due to promotions and longevity do not affect the amount of 
the OPEB program benefits.   An actuarial asset valuation was not performed.  Finally, the OPEB 
valuation report used the level percentage of projected payroll over a rolling (open) 30-year amortization 
period.  The OPEB Long-Term Disability valuation report used the level dollar of projected payroll over a 
rolling (open) 30-year amortization period. 
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8. OTHER POSTEMPLOYMENT BENEFITS-Continued 

 Actuarial Methods and Assumptions-Continued 

 The healthcare cost trend initial and ultimate rates, based on the July 1, 2010 actuarial valuation, are as 
follows:

 Initial Year Ultimate
 LACERA Medical Under 65 8.09% 5.05% 
 LACERA Medical Over 65 6.81% 5.05% 
 Firefighters Local 1014 (all) 6.55%  5.05% 
 Part B Premiums 8.25% 4.95% 
 Dental (all) 2.43% 4.50% 

9. LEASES 

 Operating Leases

 The following is a schedule of future minimum rental payments required under operating leases entered 
into by the County that have initial or remaining noncancelable lease terms in excess of one year as of 
June 30, 2012 (in thousands): 

 Governmental 
 Year Ending June 30    Activities 
 2013 $ 86,056 
 2014  65,740 
 2015  55,118 
 2016  30,725 
 2017  20,390 
 2018-2022  42,533 
 2023-2027  17,884 
 2028-2032  12,210
 Total $ 330,656

 Rent expenses related to operating leases were $97,144,000 for the year ended June 30, 2012. 

 Capital Lease Obligations

 The following is a schedule of future minimum lease payments under capital lease obligations together 
with the present value of future minimum lease payments as of June 30, 2012  (in thousands):  

 Governmental 
 Year Ending June 30     Activities 

2013 $ 26,914 
2014  24,474 
2015      21,827 
2016      21,340 
2017      19,990 
2018-2022  101,098 
2023-2027  79,108 
2028-2032  67,622 
2033-2037  40,984 
2038-2042  1,360

 Total  404,717
 Less:  Amount representing  

 interest          213,971
 Present value of future minimum 
 lease payments $     190,746
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8. PENSION PLAN-Continued 

 Actuarial Methods and Assumptions 

 The annual required contribution was calculated using the entry age normal method.  The June 30, 
2012 actuarial valuation also assumed an annual investment rate of return of 7.60%, and projected 
salary increases ranging from 4.11% to 10.08 %, with both assumptions including a 3.35% inflation 
factor.  Additionally, the valuation assumed post-retirement benefit increases of between 2% and 3%, 
in accordance with the provisions of the specific benefit options.  The actuarial value of assets was 
determined utilizing a five-year smoothed method based on the difference between the expected 
market value and the actual market value of assets as of the valuation date.  The assumptions 
remained the same from the prior actuarial valuation completed as of June 20, 2011. 

 The County contribution rate to finance the unfunded AAL is 17.54% and 19.82% of payroll, which is 
a weighted average for all LACERA plans, as determined by the June 30, 2011 and 2012 actuarial 
valuations, respectively. 

 LACERA uses the accrual basis of accounting.  Member and employer contributions are recognized 
in the period in which the contributions are due, and benefits and refunds are recognized when 
payable in accordance with the terms of each plan. 

9. OTHER POSTEMPLOYMENT BENEFITS 

 Plan Description 

 LACERA administers a cost-sharing, multi-employer defined benefit Other Postemployment Benefit 
(OPEB) plan on behalf of the County.  As indicated in Note 8-Pension Plan, because the non-County 
entities are immaterial to its operations, the disclosures herein are made as if LACERA was a single 
employer defined benefit plan. 

 In April 1982, the County of Los Angeles adopted an ordinance pursuant to Government Code 
Section 31691, which provided for a health insurance program and death benefits for retired 
employees and their dependents.  In 1994, the County amended the agreements to continue to 
support LACERA’s retiree insurance benefits program regardless of the status of active member 
insurance. 

 LACERA issues a stand-alone financial report that includes the required information for the OPEB 
plan.  The report is available at its offices located at Gateway Plaza, 300 North Lake Avenue, 
Pasadena, California 91101-4199. 

 Funding Policy 

 Health care benefits earned by County employees are dependent on the number of completed years 
of retirement service credited to the retiree by LACERA upon retirement; it does not include 
reciprocal service in another retirement system.  The benefits earned by County employees range 
from 40% of the benchmark plan cost with ten completed years of service to 100% of the benchmark 
plan cost with 25 or more completed years of service.  In general, each completed year of service 
after ten years reduces the member's cost by 4%.  Service includes all service on which the 
member's retirement allowance was based. 
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9. OTHER POSTEMPLOYMENT BENEFITS-Continued 

  Funding Policy-Continued 

 Health care benefits include medical, dental, vision, Medicare Part B reimbursement and death 
benefits.  In addition to these retiree health care benefits, the County provides long-term disability 
benefits to employees, and these benefits have been determined to fall within the definition of 
OPEB, per GASB 45.  These long-term disability benefits provide for income replacement if an 
employee is unable to work because of illness or injury.  Specific coverage depends on the 
employee’s employment classification, chosen plan and, in some instances, years of service. 

 As discussed in Note 8, the County’s pension contribution requirements for FY 2012-2013 were 
partially funded by LACERA Credit Reserves of $448.8 million, thereby reducing the County’s cash 
contributions.  The County utilized the $448.8 of pension contribution savings to prefund the liability 
for retiree healthcare benefits.  In addition, the County fulfilled its “pay-as-you-go” contribution 
requirements of $441.1 million, thereby making total contributions of $889.9 for retiree health care.  
Included in this amount was $41.7 million for Medicare Part B reimbursements and $7.6 million in 
death benefits.  Additionally, $40.4 million was paid by member participants. The County also made 
payments of $37.6 million for long-term disability benefits. 

 OPEB Trust 

 Pursuant to the California Government Code, the County established an irrevocable Other 
Postemployment Benefit (OPEB) Trust for the purpose of holding and investing assets to pre-fund 
the Retiree Health Program, which LACERA administers.  On May 15, 2012, the Los Angeles 
County Board of Supervisors entered into a trust and investment services agreement with the 
LACERA Board of Investments to act as trustee and investment manager.  During FY 2012-2013, 
the County made contributions to prefund the growing liability for retiree healthcare benefits in the 
amount of $448.8 million. 

 The OPEB Trust does not modify the County’ s benefit programs. 

 Annual OPEB Cost and Net OPEB Obligation  

 The County’s Annual OPEB cost (expense) is calculated based on the annual required contribution 
(ARC), an amount actuarially determined in accordance with the parameters of GASB 45.  The 
OPEB cost and OPEB obligation were determined by the OPEB health care actuarial valuation as of 
July 1, 2012, and the OPEB long-term disability actuarial valuation as of July 1, 2011.  The following 
table shows the ARC, the amount actually contributed and the net OPEB obligation (in thousands): 

 Retiree Health Care LTD Total 

 Annual OPEB required contribution (ARC) $ 2,036,300 $ 70,509 $2,106,809 
 Interest on Net OPEB obligation  294,300  7,680  301,980 
 Adjustment to ARC  (241,575)  (5,120)  (246,695) 
 Annual OPEB cost (expense)  2,089,025  73,069   2,162,094 
 Less: Contributions made  889,871  37,598  927,469 
 Increase in Net OPEB obligation   1,199,154  35,471  1,234,625 
  Net OPEB obligation, July 1, 2012  6,765,519  153,601  6,919,120 
 Net OPEB obligation, June 30, 2013 $ 7,964,673 $ 189,072 $8,153,745 
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9. OTHER POSTEMPLOYMENT BENEFITS-Continued 

 Annual OPEB Cost and Net OPEB Obligation-Continued 

  Retiree Health Care Trend Information (in thousands) 
  Fiscal Year  Annual OPEB Percentage of OPEB  Net OPEB 
  Ended            Cost  Cost Contributed    Obligation  

  June 30, 2011 $ 1,897,487 19.8% $ 5,229,762 
  June 30, 2012  1,915,501 19.8%  6,765,519 
                          June 30, 2013  2,089,025            42.6%   7,964,673 

  LTD Trend Information (in thousands) 
  Fiscal Year  Annual OPEB Percentage of OPEB  Net OPEB 
  Ended            Cost  Cost Contributed    Obligation  

  June 30, 2011 $ 62,962 56.0% $ 117,829 
  June 30, 2012  72,473 50.6%  153,601 
  June 30, 2013  73,069 51.5%  189,072 

 Funded Status and Funding Progress 

 As of July 1, 2012, the most recent actuarial valuation date for OPEB health care benefits, the 
funded ratio was 0%.  The actuarial value of assets was zero.  The actuarial accrued liability (AAL) 
was $25.733 billion, resulting in an unfunded AAL of $25.733 billion.  The covered payroll was 
$6.620  billion and the ratio of the unfunded AAL to the covered payroll was  388.73%.  

 As of July 1, 2011, the most recent actuarial valuation date for OPEB long-term disability benefits, 
the funded ratio was 0%.  The assumptions remained the same from the last actuarial valuation 
completed in 2009.  The actuarial value of assets was zero.  The AAL was $1.019 billion, resulting in 
an unfunded AAL of $1.019 billion. The covered payroll was $6.620 billion and the ratio of the 
unfunded AAL to the covered payroll was 15.39%.  

 The schedules of funding progress are presented as RSI following the notes to the financial 
statements.  These RSI schedules present multi-year trend information.   

 Actuarial Methods and Assumptions 

 Actuarial valuations involve estimates of the value of reported amounts and assumptions about the 
probability of events far into the future.  Actuarially determined amounts are subject to continued 
revision as actual results are compared to past expectations and new estimates are made about the 
future.

 Actuarial calculations are based on the benefits provided under the terms of the substantive plan in 
effect at the time of each valuation and on the pattern of sharing of costs between the employer and 
plan members to that point. 

 The projection of benefits for financial reporting purposes does not explicitly incorporate the potential 
effects of legal or contractual funding limitations on the pattern of cost sharing between the employer 
and plan members in the future. 
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9. OTHER POSTEMPLOYMENT BENEFITS-Continued 

 Actuarial Methods and Assumptions–Continued 

 Actuarial calculations reflect a long-term perspective. Actuarial methods and assumptions used 
include techniques designed to reduce short-term volatility in actuarial accrued liabilities and the 
actuarial value of assets. 

 The actuarial valuations for OPEB health care and OPEB long-term disability benefits were prepared 
by two different firms, with some differences in the methods and assumptions used. In both 
valuations, the projected unit credit cost method was used.  The valuation for OPEB health care 
assumed an annual investment rate of return of 4.35% and projected general wage increase of 
3.85% per annum. The valuation for OPEB long-term disability benefits assumed an annual 
investment rate of return of 5% and projected general wage increase of 4% per annum. The 
valuations for OPEB health care and OPEB long-term disability benefits factored in annual inflation 
rates of 3.35% and 3.5%, respectively.  The increases in salary due to promotions and longevity do 
not affect the amount of the OPEB program benefits.  An actuarial asset valuation was not 
performed.  Finally, the OPEB valuation report used the level percentage of projected payroll over a 
rolling (open) 30-year amortization period.  The OPEB Long-Term Disability valuation report used the 
level dollar of projected payroll over a rolling (open) 30-year amortization period. 

 The healthcare cost trend initial and ultimate rates, based on the July 1, 2012 actuarial valuation, are 
as follows: 

 Initial Year Ultimate 
 LACERA Medical Under 65 0.30% 5.10% 
 LACERA Medical Over 65 0.59% 5.10% 
 Firefighters Local 1014 (all) 7.00%  5.10% 
 Part B Premiums 5.90% 5.10% 
 Dental (all) 3.13% 3.40% 

10. LEASES 

 Operating Leases 

 The following is a schedule of future minimum rental payments required under operating leases 
entered into by the County that have initial or remaining noncancelable lease terms in excess of one 
year as of June 30, 2013 (in thousands): 

 Governmental 
 Year Ending June 30    Activities  
 2014 $ 84,810 
 2015  72,407 
 2016  44,649 
 2017  32,762 
 2018  20,925 
 2019-2023  53,307 
 2024-2028  40,335 
 2029-2033  30,723 
  Total $ 379,918 

 Rent expenses related to operating leases were $95,978,000 for the year ended June 30, 2013. 
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GASB STATEMENT 45 ON OPEB ACCOUNTING BY GOVERNMENTS 
A FEW BASIC QUESTIONS AND ANSWERS

1. Why was Statement 45 on OPEB accounting by governments necessary? 

Statement 45 was issued to provide more complete, reliable, and decision-useful
financial reporting regarding the costs and financial obligations that governments
incur when they provide postemployment benefits other than pensions (OPEB) as part 
of the compensation for services rendered by their employees. Postemployment
healthcare benefits, the most common form of OPEB, are a very significant financial
commitment for many governments.

2. How was OPEB accounting and financial reporting done prior to Statement 45? 

Prior to Statement 45, governments typically followed a “pay-as-you-go” accounting 
approach in which the cost of benefits is not reported until after employees retire.
However, this approach is not comprehensive—only revealing a limited amount of 
data and failing to account for costs and obligations incurred as governments receive 
employee services each year for which they have promised future benefit payments in 
exchange.

3. What does Statement 45 accomplish? 

When they implement Statement 45, many governments will report, for the first
time, annual OPEB cost and their unfunded actuarial accrued liabilities for past
service costs.  This will foster improved accountability and a better foundation for 
informed policy decisions about, for example, the level and types of benefits
provided and potential methods of financing those benefits. 

The Standard also:

Results in reporting the estimated cost of the benefits as expense each year during
the years that employees are providing services to the government and its 
constituents in exchange for those benefits. 
Provides, to the diverse users of a government’s financial reports, more accurate 
information about the total cost of the services that a government provides to its 
constituents.
Clarifies whether the amount a government has paid or contributed for OPEB 
during the report year has covered its annual OPEB cost. Generally, the more of 
its annual OPEB cost that a government chooses to defer, the higher will be (a) its 
unfunded actuarial accrued liability and (b) the cash flow demands on the 
government and its tax or rate payers in future years.
Provides better information to report users about a government’s unfunded
actuarial accrued liabilities (the difference between a government’s total 
obligation for OPEB and any assets it has set aside for financing the benefits) and 
changes in the funded status of the benefits over time.
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4. What are the most common misconceptions about Statement 45? 

a. That it requires governments to fund OPEB. Statement 45 establishes 
standards for accounting and financial reporting. How a government actually 
finances benefits is a policy decision made by government officials. The objective 
of Statement 45 is to more accurately reflect the financial effects of OPEB 
transactions, including the amounts paid or contributed by the government, 
whatever those amounts may be.  

b. That it requires immediate reporting of a financial-statement liability for the 
entire unfunded actuarial accrued liability. Statement 45 does not require 
immediate recognition of the unfunded actuarial accrued liability (UAAL) as a 
financial-statement liability. The requirements regarding the reporting of an 
OPEB liability on the face of the financial statements work as follows: 

Governments may apply Statement 45 prospectively. At the beginning of the 
year of implementation, nearly all governments will start with zero financial-
statement liability. 
From that point forward, a government will accumulate a liability called the 
net OPEB obligation, if and to the extent its actual OPEB contributions are 
less than its annual OPEB cost, or expense. 
The net OPEB obligation (not the same as the UAAL) will increase rapidly 
over time if, for example, a government’s OPEB financing policy is pay-as-
you-go, and the amounts paid for current premiums are much less than the 
annual OPEB cost. 

Statement 45 does, however, also require the disclosure of information about the 
funded status of the plan, including the UAAL, in the notes to the financial 
statements—and the presentation of multi-year funding progress trend
information as a required supplementary schedule. 

c. That it requires governments to report “future costs” for OPEB. It is 
misleading and incorrect to describe accrual accounting for OPEB as requiring the 
expensing of “future costs.” From an accrual accounting standpoint (the basis of 
accounting required for all transactions in the government-wide financial 
statements), the reported expenses relate entirely to transactions (exchanges of 
employee services for the promised future benefits) that already have occurred.
Statement 45 requires governments to report costs and obligations incurred as a 
consequence of receiving employee services, for which benefits are owed in 
exchange. The normal cost component of annual expense is the portion of the 
present value of estimated total benefits that is attributed to services received in 
the current year. The annual expense also includes an amortization component 
representing a portion of the UAAL, which relates to past service costs. Estimated 
benefit costs associated with projected future years of service are not reported.
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SPECIAL REPORT

TRIAL COURT FUNDING
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Landmark Court Funding Bill Passes
San Francisco—After years of seeking
an effective financing system for the
state courts, leaders of California’s
bench and bar hailed the passage of
landmark legislation that creates a
stable, long-term funding solution for
the trial courts.

“We have finally achieved enact-
ment of our long-awaited plan for as-
sumption—by the state—of the
major responsibility for funding our
trial courts,” Chief Justice Ronald M.
George told an enthusiastic audi-
ence during his State of the Judiciary
Address shortly after the bill won
passage on September 13, 1997. In
remarks before the State Bar’s Con-
ference of Delegates in San Diego,
the Chief Justice declared, “The bill
establishes the foundation upon which
our court system can build to meet
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Chief Justice George Applauds
Passage of Court Funding Bill
In his State of the Judiciary Address on September 13, Chief
Justice Ronald M. George celebrated the passage of the land-
mark trial court funding restructuring legislation. Here are key
points from the Chief Justice’s address, which was delivered
just hours after passage of the bill:

• Obtaining a stable and adequate source of funding for our
courts is without doubt one of the most important reforms in
the California justice system in the 20th century.

• The bill provides stable funding to permit us to avoid the
sorry spectacle of having to return once again to the Legislature
for emergency funding to keep the courthouse doors open.

• This will be a transition year, during which we will plan
for the full implementation of state trial court funding.

• Trial court funding has been the Judicial Council’s first
and foremost priority, and with the bill’s passage, the council
can focus on those critical areas where funding is most urgent-
ly needed and make funding decisions in the best interests of
the entire court system.

• We are now able to move much closer to our goal of pro-
viding equal access to justice for all, regardless of the financial
health of individual counties. 

• Our direction is now firmly set, and the state stands ready
to assume full responsibility for funding the trial courts.

Continued on page 2

379



the challenges of the century that is
about to begin.”

“This is a great day for everyone
who wishes access to trial courts and
justice in this state,” said Judge
Dwayne Keyes, new president of the
California Judges Association. “It is a
tribute to all who took part in the
process. We will look back in 10 years
and say that this was a great event
for the trial courts of California.”

Los Angeles attorney Tony Vit-
tal, co-chair of the Statewide Bench/
Bar Coalition, said, “This legislation
has been five long years in the mak-
ing, with the active participation of
bar leaders and judges from every
corner of California. With the pas-
sage of the bill, we finally have hope
for adequate, stable funding for our
trial courts, enabling them to reclaim
their position as the preeminent trial
courts in the nation and to once
again focus their attention on dis-
pensing justice.”
KEY PROVISIONS OF THE BILL
The Lockyer-Isenberg Trial Court
Funding Act of 1997 is contained in
Assembly Bill 233 by Assembly Mem-
bers Martha Escutia and Curt Pringle.
The bill and related measures passed
both houses of the California Legis-
lature shortly before the close of the
Legislature’s 1997 session.

Governor Pete Wilson is expected
to sign the bill, which will take effect
January 1, 1998. Until then, counties
will remain responsible for funding
court costs.

The funding legislation will:
• Consolidate all court funding

at the state level, giving the Legisla-
ture authority to make appropriations
and the Judicial Council responsibili-
ty to allocate funds to state courts.

• Cap counties’ financial respon-

sibility at the fiscal year 1994–95
level.

• Require the state to fund all
future growth in court operations
costs.

• Authorize the creation of 40
new judgeships, contingent on an ap-
propriation made in future legislation.

• Require the state to provide
100 percent funding for court opera-
tions in the 20 smallest counties be-
ginning July 1, 1998.

• Raise a number of civil court
fees to generate about $87 million
annually for trial court funding.
LEGISLATURE, OTHERS
ACKNOWLEDGED
In his State of the Judiciary Address,
the Chief Justice expressed his appre-
ciation to both houses of the Legisla-
ture for coming to an agreement on
this measure. He thanked the Califor-
nia State Association of Counties, the
Judicial Council, the Trial Court Bud-
get Commission, and countless trial
court judges, court administrators, court
employee organizations, and local
and state bar associations for their
tireless efforts on behalf of making
state trial court funding a reality.
Chief Justice George also thanked the
Administrative Office of the Courts
for its dedication and support on be-
half of state trial court funding. He
particularly noted the efforts of
William C. Vickrey, Administrative
Director of the California Courts,
and Ray LeBov, Director of the Of-
fice of Governmental Affairs.
IMPACT OF INADEQUATE
FUNDING
The lack of adequate court funding
has had a dramatic impact on the
courts’ ability to provide effective
services to the public, the Chief Jus-
tice said. Of his recent visits to the
courts in each of California’s 58 coun-
ties, Chief Justice George remarked,

“At courthouse after courthouse, I
heard stories of woefully inadequate
facilities, insufficient staff, unavail-
able interpreter services, and anti-
quated information-processing sys-
tems incapable of meeting current
court needs.”

For two years in a row, the Legis-
lature has appropriated supplemental
funds to avoid a partial or complete
shutdown of trial court operations.
“Courts cannot be left to rely upon
the disparate and fluctuating health
of local government as the source of
the funding required to perform
their basic tasks—and the people of
our state deserve a court system that
is truly there for them with open
doors during the entire workweek,”
the Chief Justice declared. “They also
deserve safe facilities and sufficient
judges and staff to ensure that the
public’s needs and concerns are ade-
quately met.”

The Lockyer-Isenberg Trial Court
Funding Act will go a long way to-
ward meeting the critical needs of
the courts and will enable them to
dramatically improve services to the
public, he said.

The courts’ financing problems
result from a funding scheme in which
courts have had to rely on often fi-
nancially strapped county govern-
ments as well as the state to pay for
court-related costs. 

Landmark
Continued from page 1
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The Administrative Office of
the Courts will follow up
with periodic communication
to California courts on state
trial court funding. If you
have concerns or questions,
please call George Nichols,
AOC Budget Manager, at
415-356-6673.
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Governor Pete Wilson
When I proposed my budget in Janu-
ary, I called upon the Legislature to
approve our trial court restructuring
plan that would achieve two impor-
tant goals: give long-term fiscal relief
to counties and provide a stable and
reliable source of funding for trial
courts.

Not only does this agreement with the Legislature
fulfill my proposal from January, it provides several hun-
dred million dollars in additional fiscal relief to local gov-
ernments, and provides for 40 new and needed judgeship
positions. I’m extremely pleased that the Legislature has
adopted our proposal, and that we have been able to pro-
vide further assistance to both the counties and the
courts.

Assembly Member Martha Escutia
I am very proud to be the author of
this vital bill that ensures the fiscal
health of our state trial courts and pro-
vides much-needed relief to the coun-
ties. AB 233 is an important accom-
plishment for the people of California,
who will now have better access to
justice throughout the state. The Ju-
dicial Council can be especially proud

of this years-long effort and its effective governmental
affairs operation in Sacramento that helped to make the
trial court funding bill a reality.

Senator John Burton
With all that we expect the courts to
do, a secure and stable funding source
is a fundamental requirement. Now
that AB 233 has passed, the courts can
better focus on other statewide needs,
such as technology and modernization.

Senate President Pro Tempore
Bill Lockyer 
This represents the most meaningful
reform of the California judicial sys-
tem in this century. The state has rec-
ognized its essential responsibility to
ensure that there is equal access to a
quality judicial system statewide.

Assembly Speaker Cruz M. Bustamante
Our courts should focus on dispensing justice and not

have to worry from year to year about
closing down due to lack of funding.
By putting a long-term trial court
funding plan in place, the Legislature
has braced up the backbone of our jus-
tice system and provided badly need-
ed relief to cash-strapped counties.

Assembly Member Curt Pringle
Assembly Bill 233 (Escutia & Pringle)

represents one of the Legislature’s
most significant accomplishments of
the session. In passing this historic leg-
islation, we have taken the necessary
step toward ensuring that our justice
system serves the people of California
responsibly and fairly. A financially
healthy system of justice will improve
the overall well-being of the state.

Assembly Member Bill Morrow
It’s a long time in coming and thank
God it’s here. For the last two years we
came far too close to closing down the
courts in many counties in the state.
By enacting this legislation we’ve pro-
vided crucial stability to the funding
that enables our courts to continue to
deliver both civil and criminal justice
to the people of California.
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GOVERNOR, LEGISLATORS PRAISE
TRIAL COURT FUNDING REFORM

Governor Pete Wilson

Assembly Member 
Martha Escutia

Senator John Burton

Senate President Pro
Tempore Bill Lockyer 

Assembly Speaker 
Cruz M. Bustamante

Assembly Member 
Bill Morrow

Assembly Member 
Curt Pringle
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Trial Court Funding Implementation Issues
Key issues for the 1997–98 fiscal year

The budget for each court is the budget allocated by the Judicial Council based on the appropriation
approved in the fiscal year 1997–98 State Budget Act.

● In total, counties will pay the total amount of funding they paid in the 1994–95 fiscal year to
support courts ($890 million statewide) and remit to the state the amount in criminal fine
revenues plus half of the growth in these revenues over the 1994–95 level ($292 million
statewide plus growth).

● For the first half of the 1997–98 fiscal year, counties remain responsible for paying for court
costs above the available state funding allocation. Beginning January 1, 1998, counties will be
allowed to seek a credit against their base funding requirement for the amount they spent on
court operations costs through December 31, 1997, up to the county’s total obligation.

● For the first half of the 1997–98 fiscal year, counties continue to remit to the state criminal fine
revenues. Beginning January 1, 1998, counties will be allowed a credit against their base
requirement for the amount remitted through December 31, 1997.

● After January 1, 1998, the Judicial Council will allocate the remainder of the trial court funding
budget. The funds are to be deposited into the local trial court operations fund of each county.

● Beginning January 1, 1998, courts will charge new civil fee amounts to ensure proper collection
of revenues to support the court operations budget.

Key issues for the 1998–99 fiscal year
● The budget for the courts will be the budget adopted by the Legislature for trial court funding

and allocated by the Judicial Council.

● Trial court funding will be allocated by the Judicial Council in four installments: on July 15, or
within 10 days of state budget enactment; on October 15; on January 15; and on April 15.

● The counties’ base obligation to the state will be reduced from $890 million to $605 million,
including a “buyout” of the 20 smallest counties with populations less than 70,000.

● The counties’ criminal revenue obligation to the state will be reduced from $292 million to
$226 million, including a transfer of certain traffic fine revenues to cities and relief for five
“donor counties.”
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Summary of the Lockyer-Isenberg
Trial Court Funding Act of 1997

Assembly Bill 233—Escutia and Pringle
The trial court funding restructuring legislation becomes operative on January 1, 1998, and includes
the following:

● States the legislative declaration that the judiciary of California is a separate and independent
branch of government, recognized by the Constitution and statutes of California as such.

● Provides that the state assume full responsibility for funding trial court operations,* beginning
with the 1997–98 fiscal year, in a single trial court funding budget. Beginning in fiscal year
1998–99, requires the Judicial Council to allocate the full trial court funding budget to the courts
in four installments on July 15, October 15, January 15, and April 15.

● Requires the Judicial Council to submit an annual trial court budget to the Governor for inclusion
in the state budget that meets the needs of all trial courts in a manner that promotes equal
access to the courts statewide.

● Provides that counties annually pay to the state the level of funding they contributed to courts in
fiscal year 1994–95. Beginning in fiscal year 1998–99, the state will provide counties
additional relief of $350 million.

● Establishes a mechanism for the counties and the courts to seek an adjustment to the base county
contribution to correct errors and inequities that may result from the use of fiscal year 1994–95
as the base year. Also allows counties to adjust these amounts based on the amount of funding
counties contribute to court funding between July 1 and December 31, 1997.

● Requires counties to continue funding court facilities and those court-related costs that are outside
the definition of court operations as defined in statute and the California Rules of Court,
including indigent defense, pretrial release, and probation costs.

● Adjusts various civil fees to raise an estimated $87 million annually to support trial court operations.

● Provides that growth in fine revenues over the amount collected in fiscal year 1994–95 will be
split between counties and the Trial Court Improvement Fund.

● Directs the Judicial Council to adopt rules of court that ensure a decentralized system of trial
court management.

S E P T E M B E R  1 9 9 7 S P E C I A L  R E P O R T: T R I A L  C O U R T  F U N D I N G PA G E 5

* Gov. Code, § 77003, and  Cal. Rules of Court, rule 810,  define “trial court operations” to include judicial officers’ salaries and benefits, jury services, court reporting serv-
ices, interpreter services, alternative dispute resolution, noncriminal court-appointed counsel, court security, information technology, staffing and operating expenses, and other
indirect costs.  Excluded are facilities-related costs, criminal indigent defense, probation, pretrial release, and other court-related costs.

Continued on page 6
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Policies Promoted by Trial Court Funding Restructuring
● Provides a stable, consistent funding source for the trial courts.

● Promotes fiscal responsibility and accountability by the trial courts in managing scarce resources in
the most efficient and effective manner.

● Recognizes that the state is primarily responsible for trial court funding, thereby enabling the courts,
the state, and the counties to engage in long-term planning. 

● Enhances equal access to justice by removing disparities resulting from the varying ability of
individual counties to address the operating needs of the courts and to provide basic and
constitutionally mandated services.

● Provides significant financial relief in all 58 counties, which is desperately needed to allow the
counties to redirect scarce local resources to critical programs that serve their local constituents.

● Establishes task forces on the status of trial court employees and on trial court facilities to make
recommendations to the Judicial Council and the Legislature on appropriate systems for
addressing these issues.

● Establishes the Civil Delay Reduction Team, a team of retired judges assigned by the Chief
Justice to assist courts in reducing or eliminating delay in civil cases.

● Creates the Judicial Administration Efficiency and Modernization Fund, subject to legislative
appropriation, that the Judicial Council may use to promote improved access, efficiency, and
effectiveness in trial courts that have improved to the fullest extent permitted by law, including
providing support for education programs, improved technology, enhanced judicial benefits and
educational sabbaticals, and improved legal research assistance.

● Makes effective California Rules of Court, rules 2201–2210, adopted by the Judicial Council,
on trial court labor relations policies and procedures. A related measure, Assembly Bill 1438
(Escutia), ensures that these rules have full force and effect.

● Provides that the Judicial Council may authorize a trial court that has fully implemented court
coordination under California Rules of Court, rule 991, to carry unexpended funds over from
one fiscal year to the next.

● Authorizes municipal court judges to receive pay equivalent to that of superior court judges when
cross-assigned by the Chief Justice pursuant to a Judicial Council–approved coordination plan
and assigned pursuant to a Judicial Council–certified uniform county- or region-wide system for
case assignment that maximizes existing judicial resources.

Summary of the Lockyer-Isenberg Trial Court Funding Act of 1997
Continued from page 5
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Following are court-related bills that
were introduced in the California
Legislature during the 1997 session.

Chaptered
CIVIL PROCEDURE
AB 380 (Pacheco) requires the Judi-
cial Council, on or before January 1,
1999, to adopt a rule of court provid-
ing that, whenever a state statute or
regulation has been declared uncon-
stitutional by the court, notice of
entry of judgment is mailed to the
Attorney General and a certificate of
that mailing is placed in the court’s
file. Status: Chapter 259, Statutes of
1997.

COURT INTERPRETERS
AB 1445 (Shelley) allows registered
interpreters who are regularly em-
ployed by the courts to file an oath
with the clerk of the court. The filed
oath serves for all subsequent court
proceedings until the appointment
is revoked. Status: Chapter 376,
Statutes of 1997. (Judicial Council–
sponsored.)

DOMESTIC VIOLENCE
SB 564 (Solis) clarifies that the court
may issue visitation orders under the
Domestic Violence Prevention Act
only to parties who have demonstrat-
ed a parent-child relationship. Sta-
tus: Chapter 396, Statutes of 1997.

On the Governor’s Desk
CIVIL AND SMALL CLAIMS
AB 246 (Lempert) increases from
$5,000 to $7,500 the general jurisdic-
tion of the small claims court. In the

case of a defendant guarantor who is
required to respond based upon the
default, actions, or omissions of an-
other, increases the court’s jurisdic-
tion from $2,500 to $4,000, on or
after January 1, 1999. Status: On the
Governor’s desk.

SB 119 (Kopp) allows any party
in a civil action in a court with 10 or
more judges to exercise one peremp-

tory challenge to excuse a judicial of-
ficer without filing an affidavit stating
that the judicial officer is prejudiced.
Status: On the Governor’s desk.

SB 653 (Calderon) repeals statu-
tory changes made last year govern-
ing judicial review of adjudicatory
decisions of the Public Utilities
Commission (PUC). Provides for a
discretionary writ of review in the
Court of Appeal for all PUC deci-
sions. Clarifies standards of review
for PUC decisions. Status: On the
Governor’s desk.

CRIMINAL PROCEDURE
SB 513 (Lockyer and Pacheco) en-
hances the resources of the existing
Office of the State Public Defender,
which will represent inmates primar-
ily in direct appeals; creates the Cal-
ifornia Habeas Resource Center,
which will represent inmates in the
state and federal habeas corpus pro-

ceedings, and will provide support
for private counsel handling habeas
corpus petitions; and increases the
rate of compensation for private
counsel appointed in either the di-
rect appeal or the habeas corpus pro-
ceedings from $98 to $125 per hour.
Status: On the Governor’s desk.

SB 721 (Lockyer) simplifies felony
sentencing laws by eliminating cer-

tain limitations on the imposition of
sentence enhancements. Status: On
the Governor’s desk.

FAMILY LAW
AB 200 (Kuehl) modifies the legislative
findings and declarations regarding
the state’s policy on custody deci-
sion making, stating that the health,
safety, and welfare of children shall
be the court’s primary concern in de-
termining the best interest of chil-
dren. Requires the court to state its
reasons in writing or on the record
when the court awards custody to a
parent who is alleged to have perpe-
trated domestic violence or to have
alcohol or substance abuse problems.
Status: On the Governor’s desk.

AB 1526 (Escutia) clarifies the
role of counsel appointed to represent
a child in a family law proceeding. It
permits the court to request counsel

SUMMARY OF OTHER KEY LEGISLATION

Continued on page 8

“The trial court funding legislation translates to access to our Cal-
ifornia courts. The leadership displayed by Chief Justice Ronald
George and State Court Administrator Bill Vickrey is an example
to all of us to keep up the struggle for what is right.”

—Sheila Gonzalez
Executive Officer and Clerk

Ventura County Superior and Municipal Coordinated Courts
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to prepare a written statement of is-
sues and contentions, and does not
allow the attorney to be called as a
witness. (Judicial Council–spon-
sored.) Status: On the Governor’s
desk.

FINES AND FORFEITURES
SB 162 (Haynes) extends the Com-
prehensive Court Collections pro-
gram to January 1, 2000, and extends
until December 31, 1998, the $24 fee
charged to traffic violators who elect
or are ordered to attend traffic viola-
tors school, among other provisions.
Status: On the Governor’s desk.

GRAND JURY
AB 829 (Thomson) revises grand
jury procedures in the following
areas: meeting with the subject of
the investigation, clarifying recom-
mendations, training, and meeting
rooms. Status: On the Governor’s
desk.

JUVENILE DELINQUENCY
AB 1105 (Hertzberg) creates the Ex-
pedited Youth Accountability Pro-
gram, operative in Los Angeles and
in other volunteer counties, which
allows for expedited law enforce-
ment and judicial response to low-
level juvenile offenders. Status: On
the Governor’s desk.

Following are court-related bills that
are still pending in the California
Legislature.

Two-Year Bills
CIVIL PROCEDURE
AB 1374 (Hertzberg) creates a five-
year mediation pilot project in Los

Angeles County. Authorizes the
court to submit civil actions with
more than $50,000 in controversy to
early mediation. Status: Senate Judi-
ciary Committee.

SB 19 (Lockyer) provides an ar-
bitrator with the immunity of a judi-
cial officer. Specifies an additional
ground upon which a court may vacate
an arbitrator’s award in a consumer
contract. Limits court-ordered dis-
covery references to exceptional cir-

cumstances and requires that certain
information be included in the refer-
ence order. Allows the recovery of
opposing-party witness fees. Repeals
the sunset on the mediation pilot
project for civil cases with less than
$50,000 in controversy. Creates an
early mediation pilot project for civil
cases with more than $50,000 in con-
troversy. Status: Assembly Appropri-
ations Committee.

FAMILY LAW
SB 779 (Calderon) establishes a
Friend of the Court pilot project in
up to five counties. The Friend of
the Court is responsible for the en-
forcement of custody and visitation
orders. Status: Assembly Judiciary
Committee.

SB 1037 (Vasconcellos) permits
the court to award visitation to a par-
ent who meets the definition of a de
facto parent when the court finds
visitation to be in the best interest of
the child. Status: Assembly Floor.

JURY REFORM
SB 14 (Calderon) increases juror fees
from $5 to $16 per day to offset the
cost of meals, travel, and other inci-
dental expenses; reimburses jurors
for parking; reimburses jurors travel-

ing more than 50 miles to the court
at the rate of 28 cents per mile for
each mile actually traveled one way;
and reimburses the actual, reason-
able expenses of licensed child care
to jurors who are unemployed and
demonstrate financial hardship. (Ju-
dicial Council–sponsored.) Status:
In Assembly.

Vetoed
FAMILY LAW
AB 400 (Kuehl) regarding spousal
support was vetoed. This bill would
have deleted the requirement that
the court make an admonition to the
supported spouse regarding the ex-
pectation of making reasonable ef-
forts to assist in his or her support.

Other Legislation
Continued from page 7

“The passage of the trial court funding redesign legislation repre-
sents a tremendous achievement by a broad coalition. Trial courts
now have the possibility of obtaining stable, adequate funding to
provide the public mandated and necessary services. The successful
passage of this legislative program represents a remarkable ac-
complishment and a successful collaboration model reflecting cre-
ativity, dedication, and determination.”

—Ronald G. Overholt
Executive Officer, Administratively Consolidated Trial Courts of Alameda County
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With the passage of the land-
mark Lockyer-Isenberg Trial
Court Funding Act of 1997,

the Trial Court Budget Commission
(TCBC) is looking forward to its re-
sponsibilities.

“Now, for the first time, we will
be able to allocate in a meaningful
way trial court funding dollars,” says
Shasta County Superior Court Judge
Steven Jahr, the current TCBC chair
who has been on the commission
since its creation.

In the split-funding environ-
ment, he explains, courts submitted
separate budgets to the counties and

to the state through the TCBC
process and hoped that one or both
sources provided adequate funding
to support them.

Given those difficult circum-
stances, the TCBC has not had the
opportunity to meaningfully engage
in one of its designated functions—
allocation. “Because we have had so
little state money to allocate, the
historical allocation schedule has had
a bias built into it, favoring courts in
counties that are financially weaker,”
says Judge Jahr.

“With single-source state fund-
ing, we want to be able to allocate
much more in line with the budgets
that are approved, taking into ac-
count minimum service levels,

proven innovative projects, the effi-
ciencies of coordination, and tech-
niques that most effectively utilize
resources.”
TCBC’S ROLE
For courts around the state, the
process involving the TCBC is now a
familiar one: the courts annually
complete their budget requests in
the form of budget development
packages and submit them to the
Budget Evaluation and Appeals
Committee (BEAC) of the Trial
Court Budget Commission (TCBC).
BEAC also considers appeals by
courts not satisfied with its assess-

ment before it makes its final recom-
mendations to the TCBC, which, in
turn, presents them to the Judicial
Council.

The process now seems straight-
forward, but that was not the case
when Assembly Bill 1344 (Stats.
1992, ch. 696) was enacted, autho-
rizing the establishment of a state-
wide funding commission to oversee
both functions of the trial court bud-
geting process: budget building and
fund allocation.
NEW FRONTIER
“Since there was no statewide sys-
tem for budgeting and accounting
for courts, we were essentially enter-
ing into uncharted territory,” recalls
Judge Jahr. “We discovered that the

mechanism that each court system
used in preparing budget requests
was different from the others.” For
the young TCBC, this presented a
major problem. “There was no means
of comparing courts; we had no com-
mon methodology for budget request
submissions. This was a critical bar-
rier to developing an immediately
smooth-running system,” says Judge
Jahr.
BUDGET SYSTEMS DEVELOPED
Rising to the challenge, the TCBC,
composed of representatives from 10
geographic regions configured by the
Judicial Council, developed a uni-
form format for courts to formulate
and submit budget requests and a
system of comparative statistics and
performance measures to assist the
TCBC in evaluating the requests. 

The performance measures de-
veloped so far are expressed in terms
of minimum service levels, explains
Judge Jahr, or “floors for adequate
funding for specific purposes” for
several of the 11 functions ranging
from jury services and court inter-
preters to court-appointed counsel
and court security. Those requests
are first reviewed by BEAC, which
methodically reviews data and infor-
mation provided by courts. BEAC is
further assisted by court volunteers
and Administrative Office of the
Courts (AOC) staff who follow up
with phone calls or site visits in
BEAC’s quest to obtain the most ac-
curate information about each court. 

“If a budget request seeks support
that is less than minimum level, then
we know the court is in dire need,”

Continued on page 10

Trial Court Budget Commission:
Prepared to Meet New Challenge

“Now, for the first time, we will be able to allocate in a meaning-
ful way trial court funding dollars,” says Shasta County Superior
Court Judge Steven Jahr, the current TCBC chair who has been on
the commission since its creation.
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says Judge Jahr, adding, “If a budget
request is for funds to obtain resources
greater than minimum levels, that
doesn’t mean it’s not warranted.” 
FROM UNEASE TO TRUST
“In the beginning, things were as
new for the courts as they were for
commission members,” Judge Jahr
confides, “and there was some un-
ease, even though the commission
was composed of judges and court
administrators.”

Over the years, that relationship
has improved. “Trust comes from an
ongoing relationship, an understand-
ing of how a system works,” observes
Judge Jahr. “Particularly through
AOC staff visits to the courts and re-
gional representatives to answer
questions, trial courts have gained a

greater comfort level as we ask them
to provide what we need and explain
what we do in assessing their budget
requests.”

Still, the TCBC has been deter-
mined from its inception not to be a
“pass-through for wish lists but in-
stead [to] be responsible for the in-
house policing of budget requests,”
says Judge Jahr, acknowledging,
“The aggregate total of budget re-
quests has been materially greater
than the aggregate approved budget
requests recommended to the Judi-
cial Council.” He explains, “The
theory is that if we scrutinize the
budget requests carefully, the prod-
uct we forward to the Judicial Coun-
cil will be more credible when it goes
to the Governor and the Legislature.
If it is more credible, then it will be
given more weight.”

SPLIT-FUNDING DILEMMA
While the TCBC has succeeded in
overcoming the hodgepodge of coun-
ty budgeting and accounting systems
across the state, a greater barrier has
existed: “That was the absence of
adequate operations funding,” states
Judge Jahr. “Some county govern-
ments had more money to support
courts than others [at the time the
TCBC was created]. A number of
counties were in dire financial cir-
cumstances; some courts were strug-
gling to keep their doors open.”

With the passage of the trial
court funding measure, however, the
TCBC is prepared to meet its new
challenge. Says Judge Jahr, “We have
been able to develop a high-quality
budgeting process so we are ready to
take on the responsibility of allocat-
ing funds now that the law has been
enacted that will allow us to do that.” 

TCBC
Continued from page 9

Members of the Trial Court Budget Commission are, left to right, front row: Judge Victor E. Chavez; Judge Marjorie Laird Carter; Ms. Nancy Piano;
Judge Steven E. Jahr, Chair; Judge Patricia K. Sepulveda; Judge Paul C. Cole; Mr. John A. Clarke; Judge Ronald Evans Quidachay; back row: Judge
John W. Runde; Judge Arthur E. Wallace; Judge Richard O. Keller; Judge Ray L. Hart; Judge Candace D. Cooper; Judge Robert H. O’Brien; Judge Den-
nis G. Cole; Judge Bruce A. Clark; Judge John Stephen Graham; Judge Theodore E. Millard; Mr. James Hlawek; Judge Jon M. Mayeda; Mr. Donald H.
Lundy; Mr. Kenneth Martone; Judge Eugene “Mac” Amos, Jr.; Judge Dennis A. Cornell; and Judge Edward Forstenzer. Not pictured are Judge Lloyd
G. Connelly; Judge Francis A. Gately, Jr.; Judge Jack P. Hunt; Mr. Michael Johnson; Judge William C. Pate; Judge Coleman A. Swart; and Judge Ronald
L. Taylor. Photo: Carl Gibbs.
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1985
The Trial Court Funding Act of 1985 (Assem. Bill 19
(Robinson)) is enacted, providing for state funding of
trial courts with retention of local administrative control.
It marks the first major reform in trial court funding since
the abolition of the proliferating city and police courts.
The bill provides block grants to counties based on a for-
mula of reimbursement for statutorily authorized judicial
positions. However, no funds are appropriated to imple-
ment the law.

1988
The Brown-Presley Trial Court Funding Act becomes law
(Sen. Bill 612 (Presley); Assem. Bill 1197 (W. Brown)),
implementing and financing some state funding of the
trial courts. With this act, California joins more than 30
other states that accept some significant state responsi-
bility for funding their trial courts. The act provides partial
state funding of the trial courts, with block-grant appro-
priations to each county based on total judicial positions.
The initial funding period begins on January 1, 1989, and
continues to the end of fiscal year 1988–89. The Gover-
nor also includes funding for trial courts in his 1989–90
budget.

1989–90
This fiscal year marks the first full year of state court
funding under the Brown-Presley Trial Court Funding
Act. California’s growing fiscal problems are reflected in a
drop of the state’s share to 38 percent of total trial court
costs during this year.

1990
The Judicial Council adopts a position that California
must move toward adequate state funding of the courts
and creates an Advisory Committee on State Court Fund-
ing. This committee is charged with (1) analyzing the
current funding method, under which the state provides

one-third of funding for the state courts and financially
strapped counties provide the other two-thirds, and (2)
exploring ways to achieve adequate state funding.

1991
Enactment in June of the Trial Court Realignment and
Efficiency Act of 1991 (Assem. Bill 1297 (Isenberg)) pro-
vides increased state funding for trial courts and stream-
lines court administration through trial court coordina-

tion and financial information reporting. Under the law,
the Legislature states its intent to raise its funding share
to 50 percent and increase that level by 5 percent each
year until 1995–96, when a 70 percent funding level
would be attained.

The act increases fines in criminal cases and appro-
priates to the state significant shares of the fine monies
formerly distributed to cities and counties. The increased
revenue to the state offsets the increase in the state’s ap-
propriation to trial courts. The act also requires the Judi-
cial Council to report and recommend to the Legislature
by March 1992 the most efficient and cost-effective
methods available to include trial courts in the state’s
budget process and an equitable approach to allocating
state funds for trial courts.

1992
In May, the Judicial Council adopts a long-term approach
to including trial courts in the state’s budget process, in-
volving the creation of a single statewide trial court bud-
get board—the Trial Court Budget Commission (TCBC)—

State Funding for California Trial Courts:
A Brief History

Continued on page 12

“In order to ensure that our justice system runs
smoothly, we must have sufficient trial court
funding. I am deeply gratified by the passage of
the new funding bill. This good news has been
long awaited.”

—Marc Adelman
President, State Bar of California
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which would review and approve trial court budgets for
submission to the Legislature and allocate state funds ap-
propriated for trial courts.

In September, the Governor signs into law Assembly
Bill 1344 (Isenberg), which, among other things, reiter-
ates the Legislature’s intent to incrementally increase the
state’s share of trial court costs and to include trial court

budgets in the state’s Budget Act starting in the 1993–94
fiscal year. However, the state’s share of support for the
trial courts has continued to decline from the level pro-
vided in 1991: the total amount of funding has decreased,
and the net amount of the state General Fund contribu-
tion has dramatically declined even after taking into ac-
count the transfer of local trial court revenue to the state.

Assembly Bill 1344 also provides statutory authority
for the establishment and powers of the TCBC, whose
purpose is to direct and oversee the trial court budget
submission and allocation processes for the state’s share
of costs. The bill makes uniform and increases filing fees
and redistributes them from the county to the state to
help address the state’s fiscal responsibility.

1993
In February, the membership of the TCBC, consisting of
26 trial court judges from the TCBC’s 10 geographic re-
gions, is announced. Four court administrators and two
county administrators are named as advisory members.
The commission holds its first meeting in March.

In June, the Governor signs the 1993 Budget Act into
law. According to the budget, the state will pay only about
43.5 percent of statewide trial court expenses in 1993–94—
substantially below the 60 percent level intended by the
Legislature when it passed the Trial Court Realignment
and Efficiency Act of 1991. The state will now pay the
full cost of the Assigned Judges Program, instead of shar-
ing the expense with counties.

1994
The TCBC reviews funding requests from the trial courts
for 10 functional categories of operations. These cate-
gories, established by the TCBC, are: (1) judicial officers,
(2) jury services, (3) verbatim reporting, (4) court inter-
preters, (5) collection enhancement, (6) dispute resolu-
tion programs, (7) court-appointed counsel, (8) court se-
curity, (9) information technology, and (10) all other
court operations, plus a category for county general serv-
ices (“indirect costs”). The TCBC prepares and approves
a consolidated trial court budget proposal, which it pre-
sents to the Governor and the Legislature.

In July, the Governor signs into law Assembly Bill
2544 (Isenberg), which declares the intent of the Legis-
lature to create a Judicial Branch Budgeting System that
protects the independence of the judiciary and optimizes
local trial court control and responsibility, while preserv-
ing financial accountability to the overall state budget.
The law also implements the transition from block-grant
funding to function funding consistent with California
Rules of Court, rule 810.

1995
In January, the Judicial Council adopts California Stan-
dards of Judicial Administration, section 30—Trial Court
Performance. The section lists standards for trial court
performance that are intended to be used by the trial
courts, in cooperation with the Judicial Council, “for pur-
poses of internal evaluation, self-assessment, and self im-
provement.” They specifically address (1) access to justice;
(2) expedition and timeliness; (3) equality, fairness, and
integrity; (4) independence and accountability; and (5)
public trust and confidence.

In July, the council adopts the TCBC’s recommenda-
tions regarding its Final Report on the Initial Statewide Mini-
mum Standards for Trial Court Operations and Staffing, pre-
pared by the TCBC’s Oversight Task Force—the chairs
of each of the 10 functional budget-category subcommit-
tees and the corresponding liaison members from the
TCBC.

For the second year, the TCBC presents a consolidat-
ed trial court budget to the Governor and the Legislature.
On the TCBC’s recommendation, the Judicial Council
amends California Rules of Court, rule 810, effective July
1, 1995, which identifies the costs eligible for state fund-
ing under the Trial Court Funding Program, to clarify al-

State Funding
Continued from page 11

Continued on page 13

“This legislation marks the beginning of a
process that will provide courts with an adequate
and stable funding source. In the end, I believe
that the beneficiaries of this momentous change
will be the public that we serve.”

—Fritz Ohlrich, Court Administrator, Los Angeles Municipal Court
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lowable costs and to ensure greater consistency among
counties in cost reporting. 

1996
In January, the Judicial Council adopts the TCBC’s Re-
port to the Legislature Regarding Performance Criteria for the
Trial Courts. The TCBC reports to the council that while
the tools of output-based performance criteria are limit-
ed, they are a useful starting point in analysis of trial
court performance. The TCBC concludes that it has suc-
ceeded in developing performance criteria and success-
fully applied the criteria in developing the 1996–97
TCBC Approved Budget. It notes that the criteria con-
tinue to evolve as the trial court budget process is refined.

At its March meeting, the council votes to support the
six initial recommendations proposed by the Task Force on
Trial Court Funding, appointed by the Chief Justice, regard-
ing the Governor’s proposed State Budget for Trial Court
Funding. They are as follows: (1) request funding that
meets the TCBC request of $1.727 billion for fiscal year
1996–97, which is $120 million above the Governor’s pro-
posal; (2) maintain the status quo with regard to employee
status (that is, that employees be employed by the coun-
ties); (3) use the current TCBC processes to ensure local
input and to preserve the flexibility and control of opera-
tions at the local court level; (4) allow courts and counties to
continue to collaborate so that the ultimate goal of efficient
fine collection is realized; (5) utilize the TCBC allocation
process to provide mechanisms for emergency and mid-year
changes in funding; and (6) authorize courts to negotiate
nondirect administrative support heretofore provided by
counties, including the individual contractor opinion.

At its May meeting, the Judicial Council accepts the
final report and recommendations of the Task Force on
Trial Court Funding.

On May 13, the Governor signs unprecedented emer-
gency legislation, Senate Bill 99 (Kopp), which provides
$25 million in state supplemental funding, to be matched
by the counties, to trial courts with critical funding needs
so they may perform their basic judicial functions for the
remainder of the fiscal year. Without additional funding,
some courts faced possible closure before June 30.

In the final days of the 1995–96 legislative session,
Assembly Bill 2553 (Isenberg)—the landmark measure
that would have consolidated funding of California’s trial
courts at the state level—fails passage. The measure
would have remedied the current funding scheme under
which the state provides one-third of funding for the
state courts and the counties provide the other two-thirds.
It receives wide support from the bench, bar, law enforce-
ment, and the executive and legislative branches, but dis-
agreement over the issue of court employee-employer rela-
tions prevents enactment. The bill’s failure to pass creates
a $300 million shortfall in the trial court funding budget. 

1997
On March 4, the Governor signs Senate Bill 21 (Lockyer),
which provides $290.5 million to fund court operations
through the 1996–97 fiscal year ending June 30. The
signing of the measure averts the immediate closure of
numerous trial courts; however, the legislation makes no
changes in the current bifurcated trial court funding
structure. Chief Justice Ronald M. George acknowledges
that he is “pleased that the immediate crisis facing Cali-
fornia’s trial courts has passed,” but emphasizes, “This
should not in any way lessen the impetus for a long-term
state-funding solution to the fiscal needs of the judicial
branch.”

On April 23, the Judicial Council adopts California
Rules of Court that address labor relations policies and pro-
cedures in the trial courts. The new rules would become
operative if Assembly Bill 233 (Escutia, Pringle) or like leg-
islation providing for state court funding is enacted into
law and takes effect. Later that month, Assembly Bill 233
passes the Assembly with strong bipartisan support.

On September 13, the Legislature approves the land-
mark Lockyer-Isenberg Trial Court Funding Act of 1997
that restructures the beleaguered trial court funding sys-
tem, taking giant strides toward solving a major problem
that has plagued the judiciary.

State Funding
Continued from page 12

“The enactment of AB 233 (Escutia) will hope-
fully begin a new era of stability in the funding
and budgeting for California’s trial courts. For the
Orange County Superior Court, which has been
locked in budget battles and litigation with the
County of Orange over adequate funding for
years, this legislation has been critically needed
and is most welcome.”

—Alan Slater, Executive Officer, Orange County Superior Court
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Judicial Council of California

TO: Trial Court Presiding Judges
Trial Court Clerks/Executive Officers
County Boards of Supervisors
County Administrative/Executive Officers
County Auditor-Controllers

FROM: William C. Vickrey
Administrative Director of the Courts

DATE: December 19, 1997

SUBJECT: Resource Manual on Trial Court Funding

I am pleased to send you the enclosed Resource Manual for the Lockyer-Isenberg
Trial Court Funding Act of 1997 (Assembly Bill 233).  Passed by the Legislature
and signed by the Governor last fall, this landmark legislation will take effect on
January 1, 1998.  Under the new law, funding of the trial courts will be
consolidated at the state level to ensure equal access to justice throughout
California.

Over the last several months, the Judicial Council and the Administrative Office of
the Courts (AOC), along with the California State Association of Counties and the
Department of Finance, have worked together to familiarize the state’s judges,
court administrators, and county executives with this historic new funding law.  As
part of that process, we are presenting this Resource Manual to assist you in
understanding and implementing the new law.

The Manual contains 132 updated questions and answers on key provisions of the
bill, agreed upon by the Department of Finance, the California State Association of
Counties, and the AOC.  The Manual also includes several documents prepared by
the AOC’s Council and Legal Services Division and Office of Governmental
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civil decisions, provided the court provides an
alternative method of obtaining the service or
information in a free and timely manner, and
informs individuals of this alternative in the
message preceding the “900” information.  The
proceeds from these “900” telephone numbers shall
be continuously and solely appropriated to the use
of that court for staff, information, and data
processing services for the purposes specified in
this section.
  SEC. 46. Article 3 (commencing with Section
77200) is added to Chapter 13 of Title 8 of the
Government Code, to read:

STATE RESPONSIBILITY FOR TRIAL
COURT FUNDING; CAP OF COUNTY
FUNDING RESPONSIBILITY

Article 3.  State Finance Provisions
77200.  On and after July 1, 1997, the state shall

assume sole responsibility for the funding of court
operations, as defined in Section 77003 and Rule
810 of the California Rules of Court as it read on
July 1, 1996.  In meeting this responsibility, the
state shall do all of the following:

State solely responsible for funding court
operations
• As of the 1997–98 fiscal year and every

year thereafter, the state has the sole
responsibility to fund trial “court
operations.” Prior to this act, the costs
of court operations were shared
between the state and the counties.

• “Court operations” is defined in Gov.
Code, § 77003 and Cal. Rules of Court,
rule 810, as it read on July 1, 1996.

• This shift of full responsibility to the
state was effective July 1, 1997, even
though AB 233 is not effective until
January 1, 1998. The impact of the
differences in these dates is explained
in the commentary that accompanies
Gov. Code, § 77201(g), discussed
below.

(a) Deposit in the State Trial Court Trust Fund,
for subsequent allocation to or for the trial courts,
all county funds remitted to the state pursuant to
Section 77201.

(b) Be responsible for the cost of court
operations incurred by the trial courts in the 1997–
98 fiscal year and subsequent fiscal years.

(c) Allocate funds to the individual trial courts
pursuant to an allocation schedule adopted by the
Judicial Council, but in no case shall the amount

• The state must deposit the amounts
counties are required to remit under
Gov. Code, § 77201 into the Trial
Court Trust Fund, and to allocate funds
to the individual trial courts based on
an allocation schedule adopted by the
Judicial Council.  The amount of
funding the courts of a county receive
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allocated to the trial courts of a county be less than
the amount remitted to the state by the county in
which those courts are located pursuant to
paragraphs (1) and (2) of subdivision (b) of
Section 77201.

must be at least the amounts paid by the
county to the state under Gov. Code, §§
77201(b)(1) and (b)(2).

(d) The Judicial Council shall submit its
allocation schedule to the Controller at least 15
days before the due date of any allocation.

 The Judicial Council must submit an
allocation schedule to the state
Controller at least 15 days before the
due date of any allocation.

77201.  (a) Commencing on July 1, 1997, no
county shall be responsible for funding court
operations, as defined in Section 77003 and Rule
810 of the California Rules of Court as it read on
July 1, 1996.

State to fund trial courts
• This section relieves counties of any

direct responsibility to fund trial court
operations costs, as defined.  (Gov.
Code, § 77200 shifts that responsibility
to the state).  Instead, the county is
obligated to pay to the state an amount
based on (1) the amount of county
general fund money provided for
support of the courts in fiscal year
1994–95 (hereinafter identified as
“County General Fund Base Amount”)
and (2) the amount of specified fine and
penalty revenues the county remitted to
the state in fiscal year 1994–95
(hereinafter identified as “County Fine
Base Amount”).

(b) In the 1997–98 fiscal year, each county shall
remit to the state in four equal installments due on
January 1, April 1, and June 30, the amounts
specified in paragraphs (1) and (2), as follows:

• Provides that the counties are required
to pay to the state the amounts listed in
paragraphs (1) and (2) of subdivision
(b).

• Under subdivision (b), on January 1,
1998, counties are required to make a
payment equal to one quarter of the
amounts listed in paragraphs (1) and
(2). Any adjustment(s) made under Gov.
Code, § 77201(c) and (g) will be
applied as a credit, on a prorated basis,
to the payments counties are required
to make under Gov. Code,
§ 77201(b)(1) on April 1, 1997, and
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3. Minor items. Any direct cost of a minor 

amount may be treated as an indirect cost 

for reasons of practicality where such ac-

counting treatment for that item of cost is 

consistently applied to all cost objectives. 
F. Indirect Costs 
1. General. Indirect costs are those: In-

curred for a common or joint purpose bene-

fiting more than one cost objective, and not 

readily assignable to the cost objectives spe-

cifically benefitted, without effort dispropor-

tionate to the results achieved. The term 

‘‘indirect costs,’’ as used herein, applies to 

costs of this type originating in the grantee 

department, as well as those incurred by 

other departments in supplying goods, serv-

ices, and facilities. To facilitate equitable 

distribution of indirect expenses to the cost 

objectives served, it may be necessary to es-

tablish a number of pools of indirect costs 

within a governmental unit department or in 

other agencies providing services to a gov-

ernmental unit department. Indirect cost 

pools should be distributed to benefitted cost 

objectives on bases that will produce an eq-

uitable result in consideration of relative 

benefits derived. 
2. Cost allocation plans and indirect cost 

proposals. Requirements for development 

and submission of cost allocation plans and 

indirect cost rate proposals are contained in 

Appendices C, D, and E to this part. 
3. Limitation on indirect or administrative 

costs. 
a. In addition to restrictions contained in 

2 CFR part 225, there may be laws that fur-

ther limit the amount of administrative or 

indirect cost allowed. 
b. Amounts not recoverable as indirect 

costs or administrative costs under one Fed-

eral award may not be shifted to another 

Federal award, unless specifically authorized 

by Federal legislation or regulation. 
G. Interagency Services. The cost of services 

provided by one agency to another within 

the governmental unit may include allow-

able direct costs of the service plus a pro 

rate share of indirect costs. A standard indi-

rect cost allowance equal to ten percent of 

the direct salary and wage cost of providing 

the service (excluding overtime, shift pre-

miums, and fringe benefits) may be used in 

lieu of determining the actual indirect costs 

of the service. These services do not include 

centralized services included in central serv-

ice cost allocation plans as described in Ap-

pendix C to this part. 
H. Required Certifications. Each cost alloca-

tion plan or indirect cost rate proposal re-

quired by Appendices C and E to this part 

must comply with the following: 
1. No proposal to establish a cost alloca-

tion plan or an indirect cost rate, whether 

submitted to a Federal cognizant agency or 

maintained on file by the governmental unit, 

shall be acceptable unless such costs have 

been certified by the governmental unit 

using the Certificate of Cost Allocation Plan 

or Certificate of Indirect Costs as set forth in 

Appendices C and E to this part. The certifi-

cate must be signed on behalf of the govern-

mental unit by an individual at a level no 

lower than chief financial officer of the gov-

ernmental unit that submits the proposal or 

component covered by the proposal. 

2. No cost allocation plan or indirect cost 

rate shall be approved by the Federal Gov-

ernment unless the plan or rate proposal has 

been certified. Where it is necessary to es-

tablish a cost allocation plan or an indirect 

cost rate and the governmental unit has not 

submitted a certified proposal for estab-

lishing such a plan or rate in accordance 

with the requirements, the Federal Govern-

ment may either disallow all indirect costs 

or unilaterally establish such a plan or rate. 

Such a plan or rate may be based upon au-

dited historical data or such other data that 

have been furnished to the cognizant Federal 

agency and for which it can be demonstrated 

that all unallowable costs have been ex-

cluded. When a cost allocation plan or indi-

rect cost rate is unilaterally established by 

the Federal Government because of failure of 

the governmental unit to submit a certified 

proposal, the plan or rate established will be 

set to ensure that potentially unallowable 

costs will not be reimbursed. 

APPENDIX B TO PART 225—SELECTED 

ITEMS OF COST 

TABLE OF CONTENTS 

1. Advertising and public relations costs 

2. Advisory councils 

3. Alcoholic beverages 

4. Audit costs and related services 

5. Bad debts 

6. Bonding costs 

7. Communication costs 

8. Compensation for personal services 

9. Contingency provisions 

10. Defense and prosecution of criminal and 

civil proceedings, and claims 

11. Depreciation and use allowances 

12. Donations and contributions 

13. Employee morale, health, and welfare 

costs 

14. Entertainment costs 

15. Equipment and other capital expenditures 

16. Fines and penalties 

17. Fund raising and investment manage-

ment costs 

18. Gains and losses on disposition of depre-

ciable property and other capital assets 

and substantial relocation of Federal 

programs 

19. General government expenses 

20. Goods or services for personal use 

21. Idle facilities and idle capacity 

22. Insurance and indemnification 

23. Interest 

24. Lobbying 
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25. Maintenance, operations, and repairs 
26. Materials and supplies costs 
27. Meetings and conferences 
28. Memberships, subscriptions, and profes-

sional activity costs 
29. Patent costs 
30. Plant and homeland security costs 
31. Pre-award costs 
32. Professional service costs 
33. Proposal costs 
34. Publication and printing costs 
35. Rearrangement and alteration costs 
36. Reconversion costs 
37. Rental costs of building and equipment 
38. Royalties and other costs for the use of 

patents 
39. Selling and marketing 
40. Taxes 
41. Termination costs applicable to spon-

sored agreements 
42. Training costs 
43. Travel costs 

Sections 1 through 43 provide principles to 

be applied in establishing the allowability or 

unallowability of certain items of cost. 

These principles apply whether a cost is 

treated as direct or indirect. A cost is allow-

able for Federal reimbursement only to the 

extent of benefits received by Federal awards 

and its conformance with the general poli-

cies and principles stated in Appendix A to 

this part. Failure to mention a particular 

item of cost in these sections is not intended 

to imply that it is either allowable or unal-

lowable; rather, determination of allow-

ability in each case should be based on the 

treatment or standards provided for similar 

or related items of cost. 
1. Advertising and public relations costs. 
a. The term advertising costs means the 

costs of advertising media and corollary ad-

ministrative costs. Advertising media in-

clude magazines, newspapers, radio and tele-

vision, direct mail, exhibits, electronic or 

computer transmittals, and the like. 
b. The term public relations includes com-

munity relations and means those activities 

dedicated to maintaining the image of the 

governmental unit or maintaining or pro-

moting understanding and favorable rela-

tions with the community or public at large 

or any segment of the public. 
c. The only allowable advertising costs are 

those which are solely for: 
(1) The recruitment of personnel required 

for the performance by the governmental 

unit of obligations arising under a Federal 

award; 
(2) The procurement of goods and services 

for the performance of a Federal award; 
(3) The disposal of scrap or surplus mate-

rials acquired in the performance of a Fed-

eral award except when governmental units 

are reimbursed for disposal costs at a pre-

determined amount; or 
(4) Other specific purposes necessary to 

meet the requirements of the Federal award. 

d. The only allowable public relations costs 

are: 
(1) Costs specifically required by the Fed-

eral award; 
(2) Costs of communicating with the public 

and press pertaining to specific activities or 

accomplishments which result from perform-

ance of Federal awards (these costs are con-

sidered necessary as part of the outreach ef-

fort for the Federal award); or 
(3) Costs of conducting general liaison with 

news media and government public relations 

officers, to the extent that such activities 

are limited to communication and liaison 

necessary keep the public informed on mat-

ters of public concern, such as notices of 

Federal contract/grant awards, financial 

matters, etc. 
e. Costs identified in subsections c and d if 

incurred for more than one Federal award or 

for both sponsored work and other work of 

the governmental unit, are allowable to the 

extent that the principles in Appendix A to 

this part, sections E. (‘‘Direct Costs’’) and F. 

(‘‘Indirect Costs’’) are observed. 
f. Unallowable advertising and public rela-

tions costs include the following: 
(1) All advertising and public relations 

costs other than as specified in subsections 

1.c, d, and e of this appendix; 
(2) Costs of meetings, conventions, con-

vocations, or other events related to other 

activities of the governmental unit, includ-

ing: 
(a) Costs of displays, demonstrations, and 

exhibits; 
(b) Costs of meeting rooms, hospitality 

suites, and other special facilities used in 

conjunction with shows and other special 

events; and 
(c) Salaries and wages of employees en-

gaged in setting up and displaying exhibits, 

making demonstrations, and providing brief-

ings; 
(3) Costs of promotional items and memo-

rabilia, including models, gifts, and sou-

venirs; 
(4) Costs of advertising and public relations 

designed solely to promote the governmental 

unit. 
2. Advisory councils. Costs incurred by advi-

sory councils or committees are allowable as 

a direct cost where authorized by the Fed-

eral awarding agency or as an indirect cost 

where allocable to Federal awards. 
3. Alcoholic beverages. Costs of alcoholic 

beverages are unallowable. 
4. Audit costs and related services. 
a. The costs of audits required by , and per-

formed in accordance with, the Single Audit 

Act, as implemented by Circular A–133, ‘‘Au-

dits of States, Local Governments, and Non- 

Profit Organizations’’ are allowable. Also see 

31 U.S.C. 7505(b) and section 230 (‘‘Audit 

Costs’’) of Circular A–133. 
b. Other audit costs are allowable if in-

cluded in a cost allocation plan or indirect 
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cost proposal, or if specifically approved by 

the awarding agency as a direct cost to an 

award. 
c. The cost of agreed-upon procedures en-

gagements to monitor subrecipients who are 

exempted from A–133 under section 200(d) are 

allowable, subject to the conditions listed in 

A–133, section 230 (b)(2). 
5. Bad debts. Bad debts, including losses 

(whether actual or estimated) arising from 

uncollectible accounts and other claims, re-

lated collection costs, and related legal 

costs, are unallowable. 
6. Bonding costs. 
a. Bonding costs arise when the Federal 

Government requires assurance against fi-

nancial loss to itself or others by reason of 

the act or default of the governmental unit. 

They arise also in instances where the gov-

ernmental unit requires similar assurance. 

Included are such bonds as bid, performance, 

payment, advance payment, infringement, 

and fidelity bonds. 
b. Costs of bonding required pursuant to 

the terms of the award are allowable. 
c. Costs of bonding required by the govern-

mental unit in the general conduct of its op-

erations are allowable to the extent that 

such bonding is in accordance with sound 

business practice and the rates and pre-

miums are reasonable under the cir-

cumstances. 
7. Communication costs. Costs incurred for 

telephone services, local and long distance 

telephone calls, telegrams, postage, mes-

senger, electronic or computer transmittal 

services and the like are allowable. 
8. Compensation for personal services. 
a. General. Compensation for personnel 

services includes all remuneration, paid cur-

rently or accrued, for services rendered dur-

ing the period of performance under Federal 

awards, including but not necessarily limited 

to wages, salaries, and fringe benefits. The 

costs of such compensation are allowable to 

the extent that they satisfy the specific re-

quirements of this and other appendices 

under 2 CFR Part 225, and that the total 

compensation for individual employees: 
(1) Is reasonable for the services rendered 

and conforms to the established policy of the 

governmental unit consistently applied to 

both Federal and non-Federal activities; 
(2) Follows an appointment made in ac-

cordance with a governmental unit’s laws 

and rules and meets merit system or other 

requirements required by Federal law, where 

applicable; and 
(3) Is determined and supported as provided 

in subsection h. 
b. Reasonableness. Compensation for em-

ployees engaged in work on Federal awards 

will be considered reasonable to the extent 

that it is consistent with that paid for simi-

lar work in other activities of the govern-

mental unit. In cases where the kinds of em-

ployees required for Federal awards are not 

found in the other activities of the govern-

mental unit, compensation will be consid-

ered reasonable to the extent that it is com-

parable to that paid for similar work in the 

labor market in which the employing gov-

ernment competes for the kind of employees 

involved. Compensation surveys providing 

data representative of the labor market in-

volved will be an acceptable basis for evalu-

ating reasonableness. 

c. Unallowable costs. Costs which are unal-

lowable under other sections of these prin-

ciples shall not be allowable under this sec-

tion solely on the basis that they constitute 

personnel compensation. 

d. Fringe benefits. 

(1) Fringe benefits are allowances and serv-

ices provided by employers to their employ-

ees as compensation in addition to regular 

salaries and wages. Fringe benefits include, 

but are not limited to, the costs of leave, em-

ployee insurance, pensions, and unemploy-

ment benefit plans. Except as provided else-

where in these principles, the costs of fringe 

benefits are allowable to the extent that the 

benefits are reasonable and are required by 

law, governmental unit-employee agree-

ment, or an established policy of the govern-

mental unit. 

(2) The cost of fringe benefits in the form 

of regular compensation paid to employees 

during periods of authorized absences from 

the job, such as for annual leave, sick leave, 

holidays, court leave, military leave, and 

other similar benefits, are allowable if: They 

are provided under established written leave 

policies; the costs are equitably allocated to 

all related activities, including Federal 

awards; and, the accounting basis (cash or 

accrual) selected for costing each type of 

leave is consistently followed by the govern-

mental unit. 

(3) When a governmental unit uses the cash 

basis of accounting, the cost of leave is rec-

ognized in the period that the leave is taken 

and paid for. Payments for unused leave 

when an employee retires or terminates em-

ployment are allowable in the year of pay-

ment provided they are allocated as a gen-

eral administrative expense to all activities 

of the governmental unit or component. 

(4) The accrual basis may be only used for 

those types of leave for which a liability as 

defined by Generally Accepted Accounting 

Principles (GAAP) exists when the leave is 

earned. When a governmental unit uses the 

accrual basis of accounting, in accordance 

with GAAP, allowable leave costs are the 

lesser of the amount accrued or funded. 

(5) The cost of fringe benefits in the form 

of employer contributions or expenses for so-

cial security; employee life, health, unem-

ployment, and worker’s compensation insur-

ance (except as indicated in section 22, Insur-

ance and indemnification); pension plan 

costs (see subsection e.); and other similar 
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benefits are allowable, provided such bene-

fits are granted under established written 

policies. Such benefits, whether treated as 

indirect costs or as direct costs, shall be al-

located to Federal awards and all other ac-

tivities in a manner consistent with the pat-

tern of benefits attributable to the individ-

uals or group(s) of employees whose salaries 

and wages are chargeable to such Federal 

awards and other activities. 

e. Pension plan costs. Pension plan costs 

may be computed using a pay-as-you-go 

method or an acceptable actuarial cost 

method in accordance with established writ-

ten policies of the governmental unit. 

(1) For pension plans financed on a pay-as- 

you-go method, allowable costs will be lim-

ited to those representing actual payments 

to retirees or their beneficiaries. 

(2) Pension costs calculated using an actu-

arial cost-based method recognized by GAAP 

are allowable for a given fiscal year if they 

are funded for that year within six months 

after the end of that year. Costs funded after 

the six month period (or a later period 

agreed to by the cognizant agency) are al-

lowable in the year funded. The cognizant 

agency may agree to an extension of the six 

month period if an appropriate adjustment is 

made to compensate for the timing of the 

charges to the Federal Government and re-

lated Federal reimbursement and the gov-

ernmental unit’s contribution to the pension 

fund. Adjustments may be made by cash re-

fund or other equitable procedures to com-

pensate the Federal Government for the time 

value of Federal reimbursements in excess of 

contributions to the pension fund. 

(3) Amounts funded by the governmental 

unit in excess of the actuarially determined 

amount for a fiscal year may be used as the 

governmental unit’s contribution in future 

periods. 

(4) When a governmental unit converts to 

an acceptable actuarial cost method, as de-

fined by GAAP, and funds pension costs in 

accordance with this method, the unfunded 

liability at the time of conversion shall be 

allowable if amortized over a period of years 

in accordance with GAAP. 

(5) The Federal Government shall receive 

an equitable share of any previously allowed 

pension costs (including earnings thereon) 

which revert or inure to the governmental 

unit in the form of a refund, withdrawal, or 

other credit. 

f. Post-retirement health benefits. Post-re-

tirement health benefits (PRHB) refers to 

costs of health insurance or health services 

not included in a pension plan covered by 

subsection 8.e. of this appendix for retirees 

and their spouses, dependents, and survivors. 

PRHB costs may be computed using a pay- 

as-you-go method or an acceptable actuarial 

cost method in accordance with established 

written polices of the governmental unit. 

(1) For PRHB financed on a pay as-you-go 

method, allowable costs will be limited to 

those representing actual payments to retir-

ees or their beneficiaries. 

(2) PRHB costs calculated using an actu-

arial cost method recognized by GAAP are 

allowable if they are funded for that year 

within six months after the end of that year. 

Costs funded after the six month period (or a 

later period agreed to by the cognizant agen-

cy) are allowable in the year funded. The 

cognizant agency may agree to an extension 

of the six month period if an appropriate ad-

justment is made to compensate for the tim-

ing of the charges to the Federal Govern-

ment and related Federal reimbursements 

and the governmental unit’s contributions to 

the PRHB fund. Adjustments may be made 

by cash refund, reduction in current year’s 

PRHB costs, or other equitable procedures to 

compensate the Federal Government for the 

time value of Federal reimbursements in ex-

cess of contributions to the PRHB fund. 

(3) Amounts funded in excess of the actu-

arially determined amount for a fiscal year 

may be used as the government’s contribu-

tion in a future period. 

(4) When a governmental unit converts to 

an acceptable actuarial cost method and 

funds PRHB costs in accordance with this 

method, the initial unfunded liability attrib-

utable to prior years shall be allowable if 

amortized over a period of years in accord-

ance with GAAP, or, if no such GAAP period 

exists, over a period negotiated with the cog-

nizant agency. 

(5) To be allowable in the current year, the 

PRHB costs must be paid either to: 

(a) An insurer or other benefit provider as 

current year costs or premiums, or 

(b) An insurer or trustee to maintain a 

trust fund or reserve for the sole purpose of 

providing post-retirement benefits to retir-

ees and other beneficiaries. 

(6) The Federal Government shall receive 

an equitable share of any amounts of pre-

viously allowed post-retirement benefit costs 

(including earnings thereon) which revert or 

inure to the governmental unit in the form 

of a refund, withdrawal, or other credit. 

g. Severance pay. 

(1) Payments in addition to regular sala-

ries and wages made to workers whose em-

ployment is being terminated are allowable 

to the extent that, in each case, they are re-

quired by law, employer-employee agree-

ment, or established written policy. 

(2) Severance payments (but not accruals) 

associated with normal turnover are allow-

able. Such payments shall be allocated to all 

activities of the governmental unit as an in-

direct cost. 

(3) Abnormal or mass severance pay will be 

considered on a case-by-case basis and is al-

lowable only if approved by the cognizant 

Federal agency. 
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h. Support of salaries and wages. These 

standards regarding time distribution are in 

addition to the standards for payroll docu-

mentation. 

(1) Charges to Federal awards for salaries 

and wages, whether treated as direct or indi-

rect costs, will be based on payrolls docu-

mented in accordance with generally accept-

ed practice of the governmental unit and ap-

proved by a responsible official(s) of the gov-

ernmental unit. 

(2) No further documentation is required 

for the salaries and wages of employees who 

work in a single indirect cost activity. 

(3) Where employees are expected to work 

solely on a single Federal award or cost ob-

jective, charges for their salaries and wages 

will be supported by periodic certifications 

that the employees worked solely on that 

program for the period covered by the cer-

tification. These certifications will be pre-

pared at least semi-annually and will be 

signed by the employee or supervisory offi-

cial having first hand knowledge of the work 

performed by the employee. 

(4) Where employees work on multiple ac-

tivities or cost objectives, a distribution of 

their salaries or wages will be supported by 

personnel activity reports or equivalent doc-

umentation which meets the standards in 

subsection 8.h.(5) of this appendix unless a 

statistical sampling system (see subsection 

8.h.(6) of this appendix) or other substitute 

system has been approved by the cognizant 

Federal agency. Such documentary support 

will be required where employees work on: 

(a) More than one Federal award, 

(b) A Federal award and a non-Federal 

award, 

(c) An indirect cost activity and a direct 

cost activity, 

(d) Two or more indirect activities which 

are allocated using different allocation 

bases, or 

(e) An unallowable activity and a direct or 

indirect cost activity. 

(5) Personnel activity reports or equivalent 

documentation must meet the following 

standards: 

(a) They must reflect an after-the-fact dis-

tribution of the actual activity of each em-

ployee, 

(b) They must account for the total activ-

ity for which each employee is compensated, 

(c) They must be prepared at least monthly 

and must coincide with one or more pay peri-

ods, and 

(d) They must be signed by the employee. 

(e) Budget estimates or other distribution 

percentages determined before the services 

are performed do not qualify as support for 

charges to Federal awards but may be used 

for interim accounting purposes, provided 

that: 

(i) The governmental unit’s system for es-

tablishing the estimates produces reasonable 

approximations of the activity actually per-

formed; 

(ii) At least quarterly, comparisons of ac-

tual costs to budgeted distributions based on 

the monthly activity reports are made. Costs 

charged to Federal awards to reflect adjust-

ments made as a result of the activity actu-

ally performed may be recorded annually if 

the quarterly comparisons show the dif-

ferences between budgeted and actual costs 

are less than ten percent; and 

(iii) The budget estimates or other dis-

tribution percentages are revised at least 

quarterly, if necessary, to reflect changed 

circumstances. 

(6) Substitute systems for allocating sala-

ries and wages to Federal awards may be 

used in place of activity reports. These sys-

tems are subject to approval if required by 

the cognizant agency. Such systems may in-

clude, but are not limited to, random mo-

ment sampling, case counts, or other quan-

tifiable measures of employee effort. 

(a) Substitute systems which use sampling 

methods (primarily for Temporary Assist-

ance to Needy Families (TANF), Medicaid, 

and other public assistance programs) must 

meet acceptable statistical sampling stand-

ards including: 

(i) The sampling universe must include all 

of the employees whose salaries and wages 

are to be allocated based on sample results 

except as provided in subsection 8.h.(6)(c) of 

this appendix; 

(ii) The entire time period involved must 

be covered by the sample; and 

(iii) The results must be statistically valid 

and applied to the period being sampled. 

(b) Allocating charges for the sampled em-

ployees’ supervisors, clerical and support 

staffs, based on the results of the sampled 

employees, will be acceptable. 

(c) Less than full compliance with the sta-

tistical sampling standards noted in sub-

section 8.h.(6)(a) of this appendix may be ac-

cepted by the cognizant agency if it con-

cludes that the amounts to be allocated to 

Federal awards will be minimal, or if it con-

cludes that the system proposed by the gov-

ernmental unit will result in lower costs to 

Federal awards than a system which com-

plies with the standards. 

(7) Salaries and wages of employees used in 

meeting cost sharing or matching require-

ments of Federal awards must be supported 

in the same manner as those claimed as al-

lowable costs under Federal awards. 

i. Donated services. 

(1) Donated or volunteer services may be 

furnished to a governmental unit by profes-

sional and technical personnel, consultants, 

and other skilled and unskilled labor. The 

value of these services is not reimbursable 

either as a direct or indirect cost. However, 

the value of donated services may be used to 

meet cost sharing or matching requirements 
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in accordance with the provisions of the 

Common Rule. 
(2) The value of donated services utilized in 

the performance of a direct cost activity 

shall, when material in amount, be consid-

ered in the determination of the govern-

mental unit’s indirect costs or rate(s) and, 

accordingly, shall be allocated a propor-

tionate share of applicable indirect costs. 
(3) To the extent feasible, donated services 

will be supported by the same methods used 

by the governmental unit to support the 

allocability of regular personnel services. 
9. Contingency provisions. Contributions to 

a contingency reserve or any similar provi-

sion made for events the occurrence of which 

cannot be foretold with certainty as to time, 

intensity, or with an assurance of their hap-

pening, are unallowable. The term ‘‘contin-

gency reserve’’ excludes self-insurance re-

serves (see section 22.c. of this appendix), 

pension plan reserves (see section 8.e.), and 

post-retirement health and other benefit re-

serves (section 8.f.) computed using accept-

able actuarial cost methods. 
10. Defense and prosecution of criminal and 

civil proceedings, and claims. 
a. The following costs are unallowable for 

contracts covered by 10 U.S.C. 2324(k), ‘‘Al-

lowable costs under defense contracts.’’ 
(1) Costs incurred in defense of any civil or 

criminal fraud proceeding or similar pro-

ceeding (including filing of false certifi-

cation brought by the United States where 

the contractor is found liable or has pleaded 

nolo contendere to a charge of fraud or simi-

lar proceeding (including filing of a false cer-

tification). 
(2) Costs incurred by a contractor in con-

nection with any criminal, civil or adminis-

trative proceedings commenced by the 

United States or a State to the extent pro-

vided in 10 U.S.C. 2324(k). 
b. Legal expenses required in the adminis-

tration of Federal programs are allowable. 

Legal expenses for prosecution of claims 

against the Federal Government are unal-

lowable. 
11. Depreciation and use allowances. 
a. Depreciation and use allowances are 

means of allocating the cost of fixed assets 

to periods benefiting from asset use. Com-

pensation for the use of fixed assets on hand 

may be made through depreciation or use al-

lowances. A combination of the two methods 

may not be used in connection with a single 

class of fixed assets (e.g., buildings, office 

equipment, computer equipment, etc.) except 

as provided for in subsection g. Except for 

enterprise funds and internal service funds 

that are included as part of a State/local cost 

allocation plan, classes of assets shall be de-

termined on the same basis used for the gov-

ernment-wide financial statements. 
b. The computation of depreciation or use 

allowances shall be based on the acquisition 

cost of the assets involved. Where actual 

cost records have not been maintained, a 

reasonable estimate of the original acquisi-

tion cost may be used. The value of an asset 

donated to the governmental unit by an un-

related third party shall be its fair market 

value at the time of donation. Governmental 

or quasi-governmental organizations located 

within the same State shall not be consid-

ered unrelated third parties for this purpose. 
c. The computation of depreciation or use 

allowances will exclude: 
(1) The cost of land; 
(2) Any portion of the cost of buildings and 

equipment borne by or donated by the Fed-

eral Government irrespective of where title 

was originally vested or where it presently 

resides; and 
(3) Any portion of the cost of buildings and 

equipment contributed by or for the govern-

mental unit, or a related donor organization, 

in satisfaction of a matching requirement. 
d. Where the depreciation method is fol-

lowed, the following general criteria apply: 
(1) The period of useful service (useful life) 

established in each case for usable capital 

assets must take into consideration such fac-

tors as type of construction, nature of the 

equipment used, historical usage patterns, 

technological developments, and the renewal 

and replacement policies of the govern-

mental unit followed for the individual items 

or classes of assets involved. In the absence 

of clear evidence indicating that the ex-

pected consumption of the asset will be sig-

nificantly greater in the early portions than 

in the later portions of its useful life, the 

straight line method of depreciation shall be 

used. 
(2) Depreciation methods once used shall 

not be changed unless approved by the Fed-

eral cognizant or awarding agency. When the 

depreciation method is introduced for appli-

cation to an asset previously subject to a use 

allowance, the annual depreciation charge 

thereon may not exceed the amount that 

would have resulted had the depreciation 

method been in effect from the date of acqui-

sition of the asset. The combination of use 

allowances and depreciation applicable to 

the asset shall not exceed the total acquisi-

tion cost of the asset or fair market value at 

time of donation. 
e. When the depreciation method is used 

for buildings, a building’s shell may be seg-

regated from the major component of the 

building (e.g., plumbing system, heating, and 

air conditioning system, etc.) and each 

major component depreciated over its esti-

mated useful life, or the entire building (i.e., 

the shell and all components) may be treated 

as a single asset and depreciated over a sin-

gle useful life. 
f. Where the use allowance method is fol-

lowed, the following general criteria apply: 
(1) The use allowance for buildings and im-

provements (including land improvements, 

such as paved parking areas, fences, and 
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sidewalks) will be computed at an annual 

rate not exceeding two percent of acquisition 

costs. 

(2) The use allowance for equipment will be 

computed at an annual rate not exceeding 

62⁄3 percent of acquisition cost. 

(3) When the use allowance method is used 

for buildings, the entire building must be 

treated as a single asset; the building’s com-

ponents (e.g., plumbing system, heating and 

air condition, etc.) cannot be segregated 

from the building’s shell. The two percent 

limitation, however, need not be applied to 

equipment which is merely attached or fas-

tened to the building but not permanently 

fixed to it and which is used as furnishings 

or decorations or for specialized purposes 

(e.g., dentist chairs and dental treatment 

units, counters, laboratory benches bolted to 

the floor, dishwashers, modular furniture, 

carpeting, etc.). Such equipment will be con-

sidered as not being permanently fixed to the 

building if it can be removed without the de-

struction of, or need for costly or extensive 

alterations or repairs, to the building or the 

equipment. Equipment that meets these cri-

teria will be subject to the 62⁄3 percent equip-

ment use allowance limitation. 

g. A reasonable use allowance may be ne-

gotiated for any assets that are considered 

to be fully depreciated, after taking into 

consideration the amount of depreciation 

previously charged to the government, the 

estimated useful life remaining at the time 

of negotiation, the effect of any increased 

maintenance charges, decreased efficiency 

due to age, and any other factors pertinent 

to the utilization of the asset for the purpose 

contemplated. 

h. Charges for use allowances or deprecia-

tion must be supported by adequate property 

records. Physical inventories must be taken 

at least once every two years (a statistical 

sampling approach is acceptable) to ensure 

that assets exist, and are in use. Govern-

mental units will manage equipment in ac-

cordance with State laws and procedures. 

When the depreciation method is followed, 

depreciation records indicating the amount 

of depreciation taken each period must also 

be maintained. 

12. Donations and contributions. 

a. Contributions or donations rendered. 

Contributions or donations, including cash, 

property, and services, made by the govern-

mental unit, regardless of the recipient, are 

unallowable. 

b. Donated services received: 

(1) Donated or volunteer services may be 

furnished to a governmental unit by profes-

sional and technical personnel, consultants, 

and other skilled and unskilled labor. The 

value of these services is not reimbursable 

either as a direct or indirect cost. However, 

the value of donated services may be used to 

meet cost sharing or matching requirements 

in accordance with the Federal Grants Man-

agement Common Rule. 

(2) The value of donated services utilized in 

the performance of a direct cost activity 

shall, when material in amount, be consid-

ered in the determination of the govern-

mental unit’s indirect costs or rate(s) and, 

accordingly, shall be allocated a propor-

tionate share of applicable indirect costs. 

(3) To the extent feasible, donated services 

will be supported by the same methods used 

by the governmental unit to support the 

allocability of regular personnel services. 

13. Employee morale, health, and welfare 

costs. 

a. The costs of employee information pub-

lications, health or first-aid clinics and/or 

infirmaries, recreational activities, em-

ployee counseling services, and any other ex-

penses incurred in accordance with the gov-

ernmental unit’s established practice or cus-

tom for the improvement of working condi-

tions, employer-employee relations, em-

ployee morale, and employee performance 

are allowable. 

b. Such costs will be equitably apportioned 

to all activities of the governmental unit. In-

come generated from any of these activities 

will be offset against expenses. 

14. Entertainment. Costs of entertainment, 

including amusement, diversion, and social 

activities and any costs directly associated 

with such costs (such as tickets to shows or 

sports events, meals, lodging, rentals, trans-

portation, and gratuities) are unallowable. 

15. Equipment and other capital expenditures. 

a. For purposes of this subsection 15, the 

following definitions apply: 

(1) ‘‘Capital Expenditures’’ means expendi-

tures for the acquisition cost of capital as-

sets (equipment, buildings, land), or expendi-

tures to make improvements to capital as-

sets that materially increase their value or 

useful life. Acquisition cost means the cost 

of the asset including the cost to put it in 

place. Acquisition cost for equipment, for ex-

ample, means the net invoice price of the 

equipment, including the cost of any modi-

fications, attachments, accessories, or auxil-

iary apparatus necessary to make it usable 

for the purpose for which it is acquired. An-

cillary charges, such as taxes, duty, protec-

tive in transit insurance, freight, and instal-

lation may be included in, or excluded from 

the acquisition cost in accordance with the 

governmental unit’s regular accounting 

practices. 

(2) ‘‘Equipment’’ means an article of non-

expendable, tangible personal property hav-

ing a useful life of more than one year and 

an acquisition cost which equals or exceeds 

the lesser of the capitalization level estab-

lished by the governmental unit for financial 

statement purposes, or $5000. 

(3) ‘‘Special purpose equipment’’ means 

equipment which is used only for research, 
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medical, scientific, or other technical activi-

ties. Examples of special purpose equipment 

include microscopes, x-ray machines, sur-

gical instruments, and spectrometers. 
(4) ‘‘General purpose equipment’’ means 

equipment, which is not limited to research, 

medical, scientific or other technical activi-

ties. Examples include office equipment and 

furnishings, modular offices, telephone net-

works, information technology equipment 

and systems, air conditioning equipment, re-

production and printing equipment, and 

motor vehicles. 
b. The following rules of allowability shall 

apply to equipment and other capital ex-

penditures: 
(1) Capital expenditures for general pur-

pose equipment, buildings, and land are unal-

lowable as direct charges, except where ap-

proved in advance by the awarding agency. 
(2) Capital expenditures for special purpose 

equipment are allowable as direct costs, pro-

vided that items with a unit cost of $5000 or 

more have the prior approval of the awarding 

agency. 
(3) Capital expenditures for improvements 

to land, buildings, or equipment which mate-

rially increase their value or useful life are 

unallowable as a direct cost except with the 

prior approval of the awarding agency. 
(4) When approved as a direct charge pursu-

ant to section 15.b(1), (2), and (3)of this ap-

pendix, capital expenditures will be charged 

in the period in which the expenditure is in-

curred, or as otherwise determined appro-

priate and negotiated with the awarding 

agency. In addition, Federal awarding agen-

cies are authorized at their option to waive 

or delegate the prior approval requirement. 
(5) Equipment and other capital expendi-

tures are unallowable as indirect costs. How-

ever, see section 11 of this appendix, Depre-

ciation and use allowance, for rules on the 

allowability of use allowances or deprecia-

tion on buildings, capital improvements, and 

equipment. Also, see section 37 of this appen-

dix, Rental costs, concerning the allow-

ability of rental costs for land, buildings, 

and equipment. 
(6) The unamortized portion of any equip-

ment written off as a result of a change in 

capitalization levels may be recovered by 

continuing to claim the otherwise allowable 

use allowances or depreciation on the equip-

ment, or by amortizing the amount to be 

written off over a period of years negotiated 

with the cognizant agency. 
(7) When replacing equipment purchased in 

whole or in part with Federal funds, the gov-

ernmental unit may use the equipment to be 

replaced as a trade-in or sell the property 

and use the proceeds to offset the cost of the 

replacement property. 
16. Fines and penalties. Fines, penalties, 

damages, and other settlements resulting 

from violations (or alleged violations) of, or 

failure of the governmental unit to comply 

with, Federal, State, local, or Indian tribal 

laws and regulations are unallowable except 

when incurred as a result of compliance with 

specific provisions of the Federal award or 

written instructions by the awarding agency 

authorizing in advance such payments. 
17. Fund raising and investment management 

costs. 
a. Costs of organized fund raising, includ-

ing financial campaigns, solicitation of gifts 

and bequests, and similar expenses incurred 

to raise capital or obtain contributions are 

unallowable, regardless of the purpose for 

which the funds will be used. 
b. Costs of investment counsel and staff 

and similar expenses incurred to enhance in-

come from investments are unallowable. 

However, such costs associated with invest-

ments covering pension, self-insurance, or 

other funds which include Federal participa-

tion allowed by this and other appendices of 

2 CFR part 225 are allowable. 
c. Fund raising and investment activities 

shall be allocated an appropriate share of in-

direct costs under the conditions described 

in subsection C.3.b. of Appendix A to this 

part. 
18. Gains and losses on disposition of depre-

ciable property and other capital assets and 
substantial relocation of Federal programs. 

a. (1) Gains and losses on the sale, retire-

ment, or other disposition of depreciable 

property shall be included in the year in 

which they occur as credits or charges to the 

asset cost grouping(s) in which the property 

was included. The amount of the gain or loss 

to be included as a credit or charge to the 

appropriate asset cost grouping(s) shall be 

the difference between the amount realized 

on the property and the undepreciated basis 

of the property. 
(2) Gains and losses on the disposition of 

depreciable property shall not be recognized 

as a separate credit or charge under the fol-

lowing conditions: 
(a) The gain or loss is processed through a 

depreciation account and is reflected in the 

depreciation allowable under sections 11 and 

15 of this appendix. 
(b) The property is given in exchange as 

part of the purchase price of a similar item 

and the gain or loss is taken into account in 

determining the depreciation cost basis of 

the new item. 
(c) A loss results from the failure to main-

tain permissible insurance, except as other-

wise provided in subsection 22.d of this ap-

pendix. 
(d) Compensation for the use of the prop-

erty was provided through use allowances in 

lieu of depreciation. 
b. Substantial relocation of Federal awards 

from a facility where the Federal Govern-

ment participated in the financing to an-

other facility prior to the expiration of the 

useful life of the financed facility requires 

Federal agency approval. The extent of the 
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relocation, the amount of the Federal par-

ticipation in the financing, and the deprecia-

tion charged to date may require negotiation 

of space charges for Federal awards. 
c. Gains or losses of any nature arising 

from the sale or exchange of property other 

than the property covered in subsection 18.a. 

of this appendix, e.g., land or included in the 

fair market value used in any adjustment re-

sulting from a relocation of Federal awards 

covered in subsection b. shall be excluded in 

computing Federal award costs. 
19. General government expenses. 
a. The general costs of government are un-

allowable (except as provided in section 43 of 

this appendix, Travel costs). These include: 
(1) Salaries and expenses of the Office of 

the Governor of a State or the chief execu-

tive of a political subdivision or the chief ex-

ecutive of federally-recognized Indian tribal 

government; 
(2) Salaries and other expenses of a State 

legislature, tribal council, or similar local 

governmental body, such as a county super-

visor, city council, school board, etc., wheth-

er incurred for purposes of legislation or ex-

ecutive direction; 
(3) Costs of the judiciary branch of a gov-

ernment; 
(4) Costs of prosecutorial activities unless 

treated as a direct cost to a specific program 

if authorized by program statute or regula-

tion (however, this does not preclude the al-

lowability of other legal activities of the At-

torney General); and 
(5) Costs of other general types of govern-

ment services normally provided to the gen-

eral public, such as fire and police, unless 

provided for as a direct cost under a program 

statute or regulation. 
b. For federally-recognized Indian tribal 

governments and Councils Of Governments 

(COGs), the portion of salaries and expenses 

directly attributable to managing and oper-

ating Federal programs by the chief execu-

tive and his staff is allowable. 
20. Goods or services for personal use. Costs 

of goods or services for personal use of the 

governmental unit’s employees are unallow-

able regardless of whether the cost is re-

ported as taxable income to the employees. 
21. Idle facilities and idle capacity. 
As used in this section the following terms 

have the meanings set forth below: 
(1) ‘‘Facilities’’ means land and buildings 

or any portion thereof, equipment individ-

ually or collectively, or any other tangible 

capital asset, wherever located, and whether 

owned or leased by the governmental unit. 
(2) ‘‘Idle facilities’’ means completely un-

used facilities that are excess to the govern-

mental unit’s current needs. 
(3) ‘‘Idle capacity’’ means the unused ca-

pacity of partially used facilities. It is the 

difference between: that which a facility 

could achieve under 100 percent operating 

time on a one-shift basis less operating 

interruptions resulting from time lost for re-

pairs, setups, unsatisfactory materials, and 

other normal delays; and the extent to which 

the facility was actually used to meet de-

mands during the accounting period. A 

multi-shift basis should be used if it can be 

shown that this amount of usage would nor-

mally be expected for the type of facility in-

volved. 
(4) ‘‘Cost of idle facilities or idle capacity’’ 

means costs such as maintenance, repair, 

housing, rent, and other related costs, e.g., 

insurance, interest, property taxes and de-

preciation or use allowances. 
b. The costs of idle facilities are unallow-

able except to the extent that: 
(1) They are necessary to meet fluctuations 

in workload; or 
(2) Although not necessary to meet fluc-

tuations in workload, they were necessary 

when acquired and are now idle because of 

changes in program requirements, efforts to 

achieve more economical operations, reorga-

nization, termination, or other causes which 

could not have been reasonably foreseen. 

Under the exception stated in this sub-

section, costs of idle facilities are allowable 

for a reasonable period of time, ordinarily 

not to exceed one year, depending on the ini-

tiative taken to use, lease, or dispose of such 

facilities. 
c. The costs of idle capacity are normal 

costs of doing business and are a factor in 

the normal fluctuations of usage or indirect 

cost rates from period to period. Such costs 

are allowable, provided that the capacity is 

reasonably anticipated to be necessary or 

was originally reasonable and is not subject 

to reduction or elimination by use on other 

Federal awards, subletting, renting, or sale, 

in accordance with sound business, eco-

nomic, or security practices. Widespread idle 

capacity throughout an entire facility or 

among a group of assets having substantially 

the same function may be considered idle fa-

cilities. 
22. Insurance and indemnification. 
a. Costs of insurance required or approved 

and maintained, pursuant to the Federal 

award, are allowable. 
b. Costs of other insurance in connection 

with the general conduct of activities are al-

lowable subject to the following limitations: 
(1) Types and extent and cost of coverage 

are in accordance with the governmental 

unit’s policy and sound business practice. 
(2) Costs of insurance or of contributions 

to any reserve covering the risk of loss of, or 

damage to, Federal Government property are 

unallowable except to the extent that the 

awarding agency has specifically required or 

approved such costs. 
c. Actual losses which could have been cov-

ered by permissible insurance (through a 

self-insurance program or otherwise) are un-

allowable, unless expressly provided for in 

the Federal award or as described below. 
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However, the Federal Government will par-

ticipate in actual losses of a self insurance 

fund that are in excess of reserves. Costs in-

curred because of losses not covered under 

nominal deductible insurance coverage pro-

vided in keeping with sound management 

practice, and minor losses not covered by in-

surance, such as spoilage, breakage, and dis-

appearance of small hand tools, which occur 

in the ordinary course of operations, are al-

lowable. 
d. Contributions to a reserve for certain 

self-insurance programs including workers 

compensation, unemployment compensation, 

and severance pay are allowable subject to 

the following provisions: 
(1) The type of coverage and the extent of 

coverage and the rates and premiums would 

have been allowed had insurance (including 

reinsurance) been purchased to cover the 

risks. However, provision for known or rea-

sonably estimated self-insured liabilities, 

which do not become payable for more than 

one year after the provision is made, shall 

not exceed the discounted present value of 

the liability. The rate used for discounting 

the liability must be determined by giving 

consideration to such factors as the govern-

mental unit’s settlement rate for those li-

abilities and its investment rate of return. 
(2) Earnings or investment income on re-

serves must be credited to those reserves. 
(3) Contributions to reserves must be based 

on sound actuarial principles using histor-

ical experience and reasonable assumptions. 

Reserve levels must be analyzed and updated 

at least biennially for each major risk being 

insured and take into account any reinsur-

ance, coinsurance, etc. Reserve levels related 

to employee-related coverages will normally 

be limited to the value of claims submitted 

and adjudicated but not paid, submitted but 

not adjudicated, and incurred but not sub-

mitted. Reserve levels in excess of the 

amounts based on the above must be identi-

fied and justified in the cost allocation plan 

or indirect cost rate proposal. 
(4) Accounting records, actuarial studies, 

and cost allocations (or billings) must recog-

nize any significant differences due to types 

of insured risk and losses generated by the 

various insured activities or agencies of the 

governmental unit. If individual depart-

ments or agencies of the governmental unit 

experience significantly different levels of 

claims for a particular risk, those differences 

are to be recognized by the use of separate 

allocations or other techniques resulting in 

an equitable allocation. 
(5) Whenever funds are transferred from a 

self-insurance reserve to other accounts 

(e.g., general fund), refunds shall be made to 

the Federal Government for its share of 

funds transferred, including earned or im-

puted interest from the date of transfer. 
e. Actual claims paid to or on behalf of em-

ployees or former employees for workers’ 

compensation, unemployment compensation, 

severance pay, and similar employee benefits 

(e.g., subsection 8.f. for post retirement 

health benefits), are allowable in the year of 

payment provided the governmental unit fol-

lows a consistent costing policy and they are 

allocated as a general administrative ex-

pense to all activities of the governmental 

unit. 
f. Insurance refunds shall be credited 

against insurance costs in the year the re-

fund is received. 
g. Indemnification includes securing the 

governmental unit against liabilities to 

third persons and other losses not com-

pensated by insurance or otherwise. The Fed-

eral Government is obligated to indemnify 

the governmental unit only to the extent ex-

pressly provided for in the Federal award, ex-

cept as provided in subsection 22.d of this ap-

pendix. 
h. Costs of commercial insurance that pro-

tects against the costs of the contractor for 

correction of the contractor’s own defects in 

materials or workmanship are unallowable. 
23. Interest. 
a. Costs incurred for interest on borrowed 

capital or the use of a governmental unit’s 

own funds, however represented, are unal-

lowable except as specifically provided in 

subsection b. or authorized by Federal legis-

lation. 
b. Financing costs (including interest) paid 

or incurred which are associated with the 

otherwise allowable costs of building acqui-

sition, construction, or fabrication, recon-

struction or remodeling completed on or 

after October 1, 1980 is allowable subject to 

the conditions in section 23.b.(1) through (4) 

of this appendix. Financing costs (including 

interest) paid or incurred on or after Sep-

tember 1, 1995 for land or associated with 

otherwise allowable costs of equipment is al-

lowable, subject to the conditions in section 

23.b. (1) through (4) of this appendix. 
(1) The financing is provided (from other 

than tax or user fee sources) by a bona fide 

third party external to the governmental 

unit; 
(2) The assets are used in support of Fed-

eral awards; 
(3) Earnings on debt service reserve funds 

or interest earned on borrowed funds pending 

payment of the construction or acquisition 

costs are used to offset the current period’s 

cost or the capitalized interest, as appro-

priate. Earnings subject to being reported to 

the Federal Internal Revenue Service under 

arbitrage requirements are excludable. 
(4) For debt arrangements over $1 million, 

unless the governmental unit makes an ini-

tial equity contribution to the asset pur-

chase of 25 percent or more, the govern-

mental unit shall reduce claims for interest 

cost by an amount equal to imputed interest 

earnings on excess cash flow, which is to be 

calculated as follows. Annually, non-Federal 
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entities shall prepare a cumulative (from the 

inception of the project) report of monthly 

cash flows that includes inflows and out-

flows, regardless of the funding source. 

Inflows consist of depreciation expense, am-

ortization of capitalized construction inter-

est, and annual interest cost. For cash flow 

calculations, the annual inflow figures shall 

be divided by the number of months in the 

year (i.e., usually 12) that the building is in 

service for monthly amounts. Outflows con-

sist of initial equity contributions, debt 

principal payments (less the pro rata share 

attributable to the unallowable costs of 

land) and interest payments. Where cumu-

lative inflows exceed cumulative outflows, 

interest shall be calculated on the excess 

inflows for that period and be treated as a re-

duction to allowable interest cost. The rate 

of interest to be used to compute earnings on 

excess cash flows shall be the three-month 

Treasury bill closing rate as of the last busi-

ness day of that month. 
(5) Interest attributable to fully depre-

ciated assets is unallowable. 
24. Lobbying. 
a. General. The cost of certain influencing 

activities associated with obtaining grants, 

contracts, cooperative agreements, or loans 

is an unallowable cost. Lobbying with re-

spect to certain grants, contracts, coopera-

tive agreements, and loans shall be governed 

by the common rule, ‘‘New Restrictions on 

Lobbying’’ (see Section J.24 of Appendix A to 

2 CFR part 220), including definitions, and 

the Office of Management and Budget ‘‘Gov-

ernment-wide Guidance for New Restrictions 

on Lobbying’’ and notices published at 54 FR 

52306 (December 20, 1989), 55 FR 24540 (June 

15, 1990), and 57 FR 1772 (January 15, 1992), re-

spectively. 
b. Executive lobbying costs. Costs incurred 

in attempting to improperly influence either 

directly or indirectly, an employee or officer 

of the Executive Branch of the Federal Gov-

ernment to give consideration or to act re-

garding a sponsored agreement or a regu-

latory matter are unallowable. Improper in-

fluence means any influence that induces or 

tends to induce a Federal employee or officer 

to give consideration or to act regarding a 

federally-sponsored agreement or regulatory 

matter on any basis other than the merits of 

the matter. 
25. Maintenance, operations, and repairs. Un-

less prohibited by law, the cost of utilities, 

insurance, security, janitorial services, ele-

vator service, upkeep of grounds, necessary 

maintenance, normal repairs and alter-

ations, and the like are allowable to the ex-

tent that they: keep property (including Fed-

eral property, unless otherwise provided for) 

in an efficient operating condition, do not 

add to the permanent value of property or 

appreciably prolong its intended life, and are 

not otherwise included in rental or other 

charges for space. Costs which add to the 

permanent value of property or appreciably 

prolong its intended life shall be treated as 

capital expenditures (see sections 11 and 15 of 

this appendix). 

26. Materials and supplies costs. 

a. Costs incurred for materials, supplies, 

and fabricated parts necessary to carry out a 

Federal award are allowable. 

b. Purchased materials and supplies shall 

be charged at their actual prices, net of ap-

plicable credits. Withdrawals from general 

stores or stockrooms should be charged at 

their actual net cost under any recognized 

method of pricing inventory withdrawals, 

consistently applied. Incoming transpor-

tation charges are a proper part of materials 

and supplies costs. 

c. Only materials and supplies actually 

used for the performance of a Federal award 

may be charged as direct costs. 

d. Where federally-donated or furnished 

materials are used in performing the Federal 

award, such materials will be used without 

charge. 

27. Meetings and conferences. Costs of meet-

ings and conferences, the primary purpose of 

which is the dissemination of technical in-

formation, are allowable. This includes costs 

of meals, transportation, rental of facilities, 

speakers’ fees, and other items incidental to 

such meetings or conferences. But see sec-

tion 14, Entertainment costs, of this appen-

dix. 

28. Memberships, subscriptions, and profes-

sional activity costs. 

a. Costs of the governmental unit’s mem-

berships in business, technical, and profes-

sional organizations are allowable. 

b. Costs of the governmental unit’s sub-

scriptions to business, professional, and 

technical periodicals are allowable. 

c. Costs of membership in civic and com-

munity, social organizations are allowable as 

a direct cost with the approval of the Fed-

eral awarding agency. 

d. Costs of membership in organizations 

substantially engaged in lobbying are unal-

lowable. 

29. Patent costs. 

a. The following costs relating to patent 

and copyright matters are allowable: cost of 

preparing disclosures, reports, and other doc-

uments required by the Federal award and of 

searching the art to the extent necessary to 

make such disclosures; cost of preparing doc-

uments and any other patent costs in con-

nection with the filing and prosecution of a 

United States patent application where title 

or royalty-free license is required by the 

Federal Government to be conveyed to the 

Federal Government; and general counseling 

services relating to patent and copyright 

matters, such as advice on patent and copy-

right laws, regulations, clauses, and em-

ployee agreements (but see sections 32, Pro-

fessional service costs, and 38, Royalties and 
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other costs for use of patents and copyrights, 

of this appendix). 
b. The following costs related to patent 

and copyright matter are unallowable: Cost 

of preparing disclosures, reports, and other 

documents and of searching the art to the 

extent necessary to make disclosures not re-

quired by the award; costs in connection 

with filing and prosecuting any foreign pat-

ent application; or any United States patent 

application, where the Federal award does 

not require conveying title or a royalty-free 

license to the Federal Government (but see 

section 38, Royalties and other costs for use 

of patents and copyrights, of this appendix). 
30. Plant and homeland security costs. Nec-

essary and reasonable expenses incurred for 

routine and homeland security to protect fa-

cilities, personnel, and work products are al-

lowable. Such costs include, but are not lim-

ited to, wages and uniforms of personnel en-

gaged in security activities; equipment; bar-

riers; contractual security services; consult-

ants; etc. Capital expenditures for homeland 

and plant security purposes are subject to 

section 15, Equipment and other capital ex-

penditures, of this appendix. 
31. Pre-award costs. Pre-award costs are 

those incurred prior to the effective date of 

the award directly pursuant to the negotia-

tion and in anticipation of the award where 

such costs are necessary to comply with the 

proposed delivery schedule or period of per-

formance. Such costs are allowable only to 

the extent that they would have been allow-

able if incurred after the date of the award 

and only with the written approval of the 

awarding agency. 
32. Professional service costs. 
a. Costs of professional and consultant 

services rendered by persons who are mem-

bers of a particular profession or possess a 

special skill, and who are not officers or em-

ployees of the governmental unit, are allow-

able, subject to subparagraphs b and c when 

reasonable in relation to the services ren-

dered and when not contingent upon recov-

ery of the costs from the Federal Govern-

ment. In addition, legal and related services 

are limited under section 10 of this appendix. 
b. In determining the allowability of costs 

in a particular case, no single factor or any 

special combination of factors is necessarily 

determinative. However, the following fac-

tors are relevant: 
(1) The nature and scope of the service ren-

dered in relation to the service required. 
(2) The necessity of contracting for the 

service, considering the governmental unit’s 

capability in the particular area. 
(3) The past pattern of such costs, particu-

larly in the years prior to Federal awards. 
(4) The impact of Federal awards on the 

governmental unit’s business (i.e., what new 

problems have arisen). 
(5) Whether the proportion of Federal work 

to the governmental unit’s total business is 

such as to influence the governmental unit 

in favor of incurring the cost, particularly 

where the services rendered are not of a con-

tinuing nature and have little relationship 

to work under Federal grants and contracts. 
(6) Whether the service can be performed 

more economically by direct employment 

rather than contracting. 
(7) The qualifications of the individual or 

concern rendering the service and the cus-

tomary fees charged, especially on non-Fed-

eral awards. 
(8) Adequacy of the contractual agreement 

for the service (e.g., description of the serv-

ice, estimate of time required, rate of com-

pensation, and termination provisions). 
c. In addition to the factors in subpara-

graph b, retainer fees to be allowable must 

be supported by available or rendered evi-

dence of bona fide services available or ren-

dered. 
33. Proposal costs. Costs of preparing pro-

posals for potential Federal awards are al-

lowable. Proposal costs should normally be 

treated as indirect costs and should be allo-

cated to all activities of the governmental 

unit utilizing the cost allocation plan and in-

direct cost rate proposal. However, proposal 

costs may be charged directly to Federal 

awards with the prior approval of the Fed-

eral awarding agency. 
34. Publication and printing costs. 
a. Publication costs include the costs of 

printing (including the processes of composi-

tion, plate-making, press work, binding, and 

the end products produced by such proc-

esses), distribution, promotion, mailing, and 

general handling. Publication costs also in-

clude page charges in professional publica-

tions. 
b. If these costs are not identifiable with a 

particular cost objective, they should be al-

located as indirect costs to all benefiting ac-

tivities of the governmental unit. 
c. Page charges for professional journal 

publications are allowable as a necessary 

part of research costs where: 
(1) The research papers report work sup-

ported by the Federal Government; and 
(2) The charges are levied impartially on 

all research papers published by the journal, 

whether or not by federally-sponsored au-

thors. 
35. Rearrangement and alteration costs. Costs 

incurred for ordinary and normal rearrange-

ment and alteration of facilities are allow-

able. Special arrangements and alterations 

costs incurred specifically for a Federal 

award are allowable with the prior approval 

of the Federal awarding agency. 
36. Reconversion costs. Costs incurred in the 

restoration or rehabilitation of the govern-

mental unit’s facilities to approximately the 

same condition existing immediately prior 

to commencement of Federal awards, less 

costs related to normal wear and tear, are al-

lowable. 
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37. Rental costs of buildings and equipment. 

a. Subject to the limitations described in 

subsections b. through d. of this section, 

rental costs are allowable to the extent that 

the rates are reasonable in light of such fac-

tors as: rental costs of comparable property, 

if any; market conditions in the area; alter-

natives available; and the type, life expect-

ancy, condition, and value of the property 

leased. Rental arrangements should be re-

viewed periodically to determine if cir-

cumstances have changed and other options 

are available. 

b. Rental costs under ‘‘sale and lease back’’ 

arrangements are allowable only up to the 

amount that would be allowed had the gov-

ernmental unit continued to own the prop-

erty. This amount would include expenses 

such as depreciation or use allowance, main-

tenance, taxes, and insurance. 

c. Rental costs under ‘‘less-than-arm’s- 

length’’ leases are allowable only up to the 

amount (as explained in section 37.b of this 

appendix) that would be allowed had title to 

the property vested in the governmental 

unit. For this purpose, a less-than-arm’s- 

length lease is one under which one party to 

the lease agreement is able to control or sub-

stantially influence the actions of the other. 

Such leases include, but are not limited to 

those between divisions of a governmental 

unit; governmental units under common con-

trol through common officers, directors, or 

members; and a governmental unit and a di-

rector, trustee, officer, or key employee of 

the governmental unit or his immediate 

family, either directly or through corpora-

tions, trusts, or similar arrangements in 

which they hold a controlling interest. For 

example, a governmental unit may establish 

a separate corporation for the sole purpose of 

owning property and leasing it back to the 

governmental unit. 

d. Rental costs under leases which are re-

quired to be treated as capital leases under 

GAAP are allowable only up to the amount 

(as explained in subsection 37.b of this appen-

dix) that would be allowed had the govern-

mental unit purchased the property on the 

date the lease agreement was executed. The 

provisions of Financial Accounting Stand-

ards Board Statement 13, Accounting for 

Leases, shall be used to determine whether a 

lease is a capital lease. Interest costs related 

to capital leases are allowable to the extent 

they meet the criteria in section 23 of this 

appendix. Unallowable costs include 

amounts paid for profit, management fees, 

and taxes that would not have been incurred 

had the governmental unit purchased the fa-

cility. 

38. Royalties and other costs for the use of 

patents. 

a. Royalties on a patent or copyright or 

amortization of the cost of acquiring by pur-

chase a copyright, patent, or rights thereto, 

necessary for the proper performance of the 

award are allowable unless: 
(1) The Federal Government has a license 

or the right to free use of the patent or copy-

right. 
(2) The patent or copyright has been adju-

dicated to be invalid, or has been administra-

tively determined to be invalid. 
(3) The patent or copyright is considered to 

be unenforceable. 
(4) The patent or copyright is expired. 
b. Special care should be exercised in de-

termining reasonableness where the royal-

ties may have been arrived at as a result of 

less-than-arm’s-length bargaining, e.g.: 
(1) Royalties paid to persons, including 

corporations, affiliated with the govern-

mental unit. 
(2) Royalties paid to unaffiliated parties, 

including corporations, under an agreement 

entered into in contemplation that a Federal 

award would be made. 
(3) Royalties paid under an agreement en-

tered into after an award is made to a gov-

ernmental unit. 
c. In any case involving a patent or copy-

right formerly owned by the governmental 

unit, the amount of royalty allowed should 

not exceed the cost which would have been 

allowed had the governmental unit retained 

title thereto. 
39. Selling and marketing. Costs of selling 

and marketing any products or services of 

the governmental unit are unallowable (un-

less allowed under section 1. of this appendix 

as allowable public relations costs or under 

section 33. of this appendix as allowable pro-

posal costs. 
40. Taxes. 
a. Taxes that a governmental unit is le-

gally required to pay are allowable, except 

for self-assessed taxes that disproportion-

ately affect Federal programs or changes in 

tax policies that disproportionately affect 

Federal programs. This provision is applica-

ble to taxes paid during the governmental 

unit’s first fiscal year that begins on or after 

January 1, 1998, and applies thereafter. 
b. Gasoline taxes, motor vehicle fees, and 

other taxes that are in effect user fees for 

benefits provided to the Federal Government 

are allowable. 
c. This provision does not restrict the au-

thority of Federal agencies to identify taxes 

where Federal participation is inappropriate. 

Where the identification of the amount of 

unallowable taxes would require an inordi-

nate amount of effort, the cognizant agency 

may accept a reasonable approximation 

thereof. 
41. Termination costs applicable to sponsored 

agreements. Termination of awards generally 

gives rise to the incurrence of costs, or the 

need for special treatment of costs, which 

would not have arisen had the Federal award 

not been terminated. Cost principles cov-

ering these items are set forth below. They 
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are to be used in conjunction with the other 

provisions of this appendix in termination 

situations. 
a. The cost of items reasonably usable on 

the governmental unit’s other work shall not 

be allowable unless the governmental unit 

submits evidence that it would not retain 

such items at cost without sustaining a loss. 

In deciding whether such items are reason-

ably usable on other work of the govern-

mental unit, the awarding agency should 

consider the governmental unit’s plans and 

orders for current and scheduled activity. 

Contemporaneous purchases of common 

items by the governmental unit shall be re-

garded as evidence that such items are rea-

sonably usable on the governmental unit’s 

other work. Any acceptance of common 

items as allocable to the terminated portion 

of the Federal award shall be limited to the 

extent that the quantities of such items on 

hand, in transit, and on order are in excess of 

the reasonable quantitative requirements of 

other work. 
b. If in a particular case, despite all rea-

sonable efforts by the governmental unit, 

certain costs cannot be discontinued imme-

diately after the effective date of termi-

nation, such costs are generally allowable 

within the limitations set forth in this and 

other appendices of 2 CFR part 225, except 

that any such costs continuing after termi-

nation due to the negligent or willful failure 

of the governmental unit to discontinue such 

costs shall be unallowable. 
c. Loss of useful value of special tooling, 

machinery, and equipment is generally al-

lowable if: 
(1) Such special tooling, special machinery, 

or equipment is not reasonably capable of 

use in the other work of the governmental 

unit, 
(2) The interest of the Federal Government 

is protected by transfer of title or by other 

means deemed appropriate by the awarding 

agency, and 
(3) The loss of useful value for any one ter-

minated Federal award is limited to that 

portion of the acquisition cost which bears 

the same ratio to the total acquisition cost 

as the terminated portion of the Federal 

award bears to the entire terminated Federal 

award and other Federal awards for which 

the special tooling, machinery, or equipment 

was acquired. 
d. Rental costs under unexpired leases are 

generally allowable where clearly shown to 

have been reasonably necessary for the per-

formance of the terminated Federal award 

less the residual value of such leases, if: 
(1) The amount of such rental claimed does 

not exceed the reasonable use value of the 

property leased for the period of the Federal 

award and such further period as may be rea-

sonable, and 
(2) The governmental unit makes all rea-

sonable efforts to terminate, assign, settle, 

or otherwise reduce the cost of such lease. 

There also may be included the cost of alter-

ations of such leased property, provided such 

alterations were necessary for the perform-

ance of the Federal award, and of reasonable 

restoration required by the provisions of the 

lease. 

e. Settlement expenses including the fol-

lowing are generally allowable: 

(1) Accounting, legal, clerical, and similar 

costs reasonably necessary for: 

(a) The preparation and presentation to 

the awarding agency of settlement claims 

and supporting data with respect to the ter-

minated portion of the Federal award, unless 

the termination is for default (see Subpart 

l.44 of the Grants Management Common 

Rule (see § 215.5) implementing OMB Circular 

A–102); and 

(b) The termination and settlement of sub-

awards. 

(2) Reasonable costs for the storage, trans-

portation, protection, and disposition of 

property provided by the Federal Govern-

ment or acquired or produced for the Federal 

award, except when grantees or contractors 

are reimbursed for disposals at a predeter-

mined amount in accordance with Subparts 

l.31 and l.32 of the Grants Management 

Common Rule (see § 215.5) implementing 

OMB Circular A–102. 

f. Claims under subawards, including the 

allocable portion of claims which are com-

mon to the Federal award, and to other work 

of the governmental unit are generally al-

lowable. An appropriate share of the govern-

mental unit’s indirect expense may be allo-

cated to the amount of settlements with sub-

contractors and/or subgrantees, provided 

that the amount allocated is otherwise con-

sistent with the basic guidelines contained 

in Appendix A to this part. The indirect ex-

pense so allocated shall exclude the same 

and similar costs claimed directly or indi-

rectly as settlement expenses. 

42. Training costs. The cost of training pro-

vided for employee development is allowable. 

43. Travel costs. 

a. General. Travel costs are the expenses 

for transportation, lodging, subsistence, and 

related items incurred by employees who are 

in travel status on official business of the 

governmental unit. Such costs may be 

charged on an actual cost basis, on a per 

diem or mileage basis in lieu of actual costs 

incurred, or on a combination of the two, 

provided the method used is applied to an en-

tire trip and not to selected days of the trip, 

and results in charges consistent with those 

normally allowed in like circumstances in 

the governmental unit’s non-federally-spon-

sored activities. Notwithstanding the provi-

sions of section 19 of this appendix, General 

government expenses, travel costs of offi-

cials covered by that section are allowable 

VerDate Mar<15>2010 13:02 Mar 01, 2012 Jkt 226005 PO 00000 Frm 00182 Fmt 8010 Sfmt 8002 Y:\SGML\226005.XXX 226005pm
an

gr
um

 o
n 

D
S

K
3V

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R

408



173 

OMB Circulars and Guidance Pt. 225, App. C 

with the prior approval of an awarding agen-

cy when they are specifically related to Fed-

eral awards. 
b. Lodging and subsistence. Costs incurred 

by employees and officers for travel, includ-

ing costs of lodging, other subsistence, and 

incidental expenses, shall be considered rea-

sonable and allowable only to the extent 

such costs do not exceed charges normally 

allowed by the governmental unit in its reg-

ular operations as the result of the govern-

mental unit’s written travel policy. In the 

absence of an acceptable, written govern-

mental unit policy regarding travel costs, 

the rates and amounts established under sub-

chapter I of Chapter 57, Title 5, United 

States Code (‘‘Travel and Subsistence Ex-

penses; Mileage Allowances’’), or by the Ad-

ministrator of General Services, or by the 

President (or his or her designee) pursuant 

to any provisions of such subchapter shall 

apply to travel under Federal awards (48 CFR 

31.205–46(a)). 
c. Commercial air travel. 
(1) Airfare costs in excess of the customary 

standard commercial airfare (coach or equiv-

alent), Federal Government contract airfare 

(where authorized and available), or the low-

est commercial discount airfare are unallow-

able except when such accommodations 

would: 
(a) Require circuitous routing; 
(b) Require travel during unreasonable 

hours; 
(c) Excessively prolong travel; 
(d) Result in additional costs that would 

offset the transportation savings; or 
(e) Offer accommodations not reasonably 

adequate for the traveler’s medical needs. 

The governmental unit must justify and doc-

ument these conditions on a case-by-case 

basis in order for the use of first-class airfare 

to be allowable in such cases. 
(2) Unless a pattern of avoidance is de-

tected, the Federal Government will gen-

erally not question a governmental unit’s de-

terminations that customary standard air-

fare or other discount airfare is unavailable 

for specific trips if the governmental unit 

can demonstrate either of the following: 
(aa) That such airfare was not available in 

the specific case; or 
(b) That it is the governmental unit’s over-

all practice to make routine use of such air-

fare. 
d. Air travel by other than commercial 

carrier. Costs of travel by governmental 

unit-owned, -leased, or -chartered aircraft 

include the cost of lease, charter, operation 

(including personnel costs), maintenance, de-

preciation, insurance, and other related 

costs. The portion of such costs that exceeds 

the cost of allowable commercial air travel, 

as provided for in subsection 43.c. of this ap-

pendix, is unallowable. 
e. Foreign travel. Direct charges for for-

eign travel costs are allowable only when the 

travel has received prior approval of the 

awarding agency. Each separate foreign trip 

must receive such approval. For purposes of 

this provision, ‘‘foreign travel’’ includes any 

travel outside Canada, Mexico, the United 

States, and any United States territories and 

possessions. However, the term ‘‘foreign 

travel’’ for a governmental unit located in a 

foreign country means travel outside that 

country. 

APPENDIX C TO PART 225—STATE/LOCAL- 

WIDE CENTRAL SERVICE COST ALLO-

CATION PLANS 

TABLE OF CONTENTS 

A. General 

B. Definitions 

1. Billed central services 

2. Allocated central services 

3. Agency or operating agency 

C. Scope of the Central Service Cost Alloca-

tion Plans 

D. Submission Requirements 

E. Documentation Requirements for Sub-

mitted Plans 

1. General 

2. Allocated central services 

3. Billed services 

a. General 

b. Internal service funds 

c. Self-insurance funds 

d. Fringe benefits 

4. Required certification 

F. Negotiation and Approval of Central Serv-

ice Plans 

G. Other Policies 

1. Billed central service activities 

2. Working capital reserves 

3. Carry-forward adjustments of allocated 

central service costs 

4. Adjustments of billed central services 

5. Records retention 

6. Appeals 

7. OMB assistance State/Local-Wide Cen-

tral Service Cost Allocation Plans 

A. General. 

1. Most governmental units provide certain 

services, such as motor pools, computer cen-

ters, purchasing, accounting, etc., to oper-

ating agencies on a centralized basis. Since 

federally-supported awards are performed 

within the individual operating agencies, 

there needs to be a process whereby these 

central service costs can be identified and 

assigned to benefitted activities on a reason-

able and consistent basis. The central service 

cost allocation plan provides that process. 

All costs and other data used to distribute 

the costs included in the plan should be sup-

ported by formal accounting and other 

records that will support the propriety of the 

costs assigned to Federal awards. 

2. Guidelines and illustrations of central 

service cost allocation plans are provided in 

a brochure published by the Department of 
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Written August, 2004

Proposition 1A

Local Government Finance. Constitutional Amendment.

Background

Local Government Funding

California cities, counties, and special districts provide services such as fire and police protection,
water, libraries, and parks and recreation programs. Local governments pay for these programs and
services with money from local taxes, fees, and user charges; state and federal aid; and other
sources. Three taxes play a major role in local finance because they raise significant sums of general-
purpose revenues that local governments may use to pay for a variety of programs and services.
These three taxes are the property tax, the uniform local sales tax, and the vehicle license fee (VLF).
Many local governments also impose optional local sales taxes and use these revenues to support
specific programs, such as transportation. Figure 1 provides information on these major revenue
sources.

 

 
Figure 1

Local Government Taxes
 

Property Tax
   Local governments receive general-purpose revenues from a

1 percent property tax levied on real property.
   During the 2003-04 fiscal year, local governments received

approximately $15 billion in property tax revenues. (An additional
$16 billion in property taxes went to schools and community
colleges.)

   There is wide variation in the share of property taxes received by
individual local governments. This variation largely reflects
differences among local agency property tax rates during the mid-
1970s, the period on which the state’s property tax allocation
laws are based.

Vehicle License Fee (VLF)
   The VLF is a tax levied annually on the value of vehicles registered

in the state.
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   For about a half century, the VLF rate was 2 percent of vehicle
value. In 1999, the Legislature began reducing the rate charged
to vehicle owners, with the state “backfilling” the resulting city
and county revenue losses.

   During 2003-04, the VLF (set at a rate of 0.65 percent of vehicle
value) and the VLF backfill would have provided about $5.9 billion
to cities and counties. The state, however, deferred payment of
part of the backfill to 2006.

   Under current law, most VLF revenues are allocated to counties
for health and social services programs. Some VLF revenues are
allocated to cities for general purposes.

Local Sales Tax (Uniform)
   Cities and counties receive revenues from a uniform local sales

tax levied on the purchase price of most goods—such as clothing,
automobiles, and restaurant meals. This tax is sometimes called
the “Bradley-Burns” sales tax.

   During 2003-04, this tax was levied at a rate of 1.25 percent and
generated about $5.9 billion.

   Under current law, 80 percent of sales tax revenues are
distributed to local governments based on where sales occur—to
a city if the sale occurs within its boundaries, or to a county if the
sale occurs in an unincorporated area. The remaining 20 percent
of local sales tax revenues are allocated to counties for
transportation purposes.

   Beginning in 2004-05, local governments will receive additional
property taxes to replace some local sales tax revenues that are
pledged to pay debt service on state deficit-related bonds,
approved by voters in March 2004.

Local Sales Tax (Optional)
   Cities and counties can impose certain additional sales taxes for

local purposes.
   During 2003-04, 40 jurisdictions levied these optional sales taxes

and generated about $3.1 billion.
   Most revenues are used for transportation purposes.
 

State Authority Over Local Finance

The State Constitution and existing statutes give the Legislature authority over the taxes described in
Figure 1. For example, the Legislature has some authority to change tax rates; items subject to
taxation; and the distribution of tax revenues among local governments, schools, and community
college districts. The state has used this authority for many purposes, including increasing funding for
local services, reducing state costs, reducing taxation, addressing concerns regarding funding for
particular local governments, and restructuring local finance. Figure 2 describes some of these past
actions the Legislature has taken.

 
Figure 2

Major State Actions Affecting Local Finance
 

Increasing Funding for Local Services. In 1979, the state shifted
an ongoing share of the property tax from schools and community
colleges to local governments (cities, counties, and special
districts). This shift limited local government program reductions
after the revenue losses resulting from the passage of
Proposition 13, but increased state costs to backfill schools’ and
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community colleges’ property tax losses.

Reducing State Costs. In 1992 and 1993, the state shifted an
ongoing share of property taxes from local governments to
schools and community colleges. In 2004, the state enacted a
similar two-year shift of property taxes ($1.3 billion annually) from
local governments to schools and community colleges. These
shifts had the effect of reducing local government resources and
reducing state costs. The state also reduced its costs by deferring
payments to local governments for state mandate
reimbursements (most notably in 2002, 2003, and 2004) and for
a portion of the vehicle license fee (VLF) “backfill” (2003),
described below.

Reducing Taxation. Beginning in 1999, the state reduced the VLF
rate to provide tax relief. The state backfilled the resulting city and
county revenue losses.

Addressing Concerns Regarding Funding for Specific Local
Governments. In the past, the state has at various times
adjusted the annual allocation of property taxes and VLF
revenues to assist cities that received very low shares of the local
property tax.

Restructuring Local Finance. In 2004, the state replaced city and
county VLF backfill revenues with property taxes shifted from schools
and community colleges.

 

Requirement to Reimburse for State Mandates

The State Constitution generally requires the state to reimburse local governments, schools, and
community college districts when the state “mandates” a new local program or higher level of service.
For example, the state requires local agencies to post agendas for their hearings. As a mandate, the
state must pay local governments, schools, and community college districts for their costs to post
these agendas. Because of the state’s budget difficulties, the state has not provided in recent years
reimbursements for many mandated costs. Currently, the state owes these local agencies about
$2 billion for the prior-year costs of state-mandated programs. In other cases, the state has
“suspended” state mandates, eliminating both local government responsibility for complying with the
mandate and the need for state reimbursements.

Proposal

Limitations on Legislature’s Authority to Change Local Revenues

This measure amends the State Constitution to significantly reduce the state’s authority over major
local government revenue sources. Under the measure the state could not:

Reduce Local Sales Tax Rates or Alter the Method of Allocation. The measure prohibits the
state from: reducing any local sales tax rate, limiting existing local government authority to levy
a sales tax rate, or changing the allocation of local sales tax revenues. For example, the state
could not reduce a city’s uniform or optional sales tax rate, or enact laws that shift sales taxes
from a city to the county in which it is located.
Shift Property Taxes From Local Governments to Schools or Community Colleges. The
measure generally prohibits the state from shifting to schools or community colleges any share
of property tax revenues allocated to local governments for any fiscal year under the laws in
effect as of November 3, 2004. The measure also specifies that any change in how property tax
revenues are shared among local governments within a county must be approved by two-thirds
of both houses of the Legislature (instead of by majority votes). For example, state actions
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that shifted a share of property tax revenues from one local special district to another, or from
a city to the county, would require approval by two-thirds of both houses of the Legislature.
Finally, the measure prohibits the state from reducing the property tax revenues provided to
cities and counties as replacement for the local sales tax revenues redirected to the state and
pledged to pay debt service on state deficit-related bonds approved by voters in March 2004.
Decrease VLF Revenues Without Providing Replacement Funding. If the state reduces the
VLF rate below its current level, the measure requires the state to provide local governments
with equal replacement revenues. The measure also requires the state to allocate VLF revenues
to county health and social services programs and local governments.

The measure provides two significant exceptions to the above restrictions regarding sales and
property taxes. First, beginning in 2008-09, the state may shift to schools and community colleges a
limited amount of local government property tax revenues if: the Governor proclaims that the shift is
needed due to a severe state financial hardship, the Legislature approves the shift with a two-thirds
vote of both houses, and certain other conditions are met. The state must repay local governments
for their property tax losses, with interest, within three years. Second, the measure allows the state
to approve voluntary exchanges of local sales tax and property tax revenues among local
governments within a county.

State Mandates

The measure amends the State Constitution to require the state to suspend certain state laws
creating mandates in any year that the state does not fully reimburse local governments for their
costs to comply with the mandates. Specifically, beginning July 1, 2005, the measure requires the
state to either fully fund each mandate affecting cities, counties, and special districts or suspend the
mandate’s requirements for the fiscal year. This provision does not apply to mandates relating to
schools or community colleges, or to those mandates relating to employee rights.

The measure also appears to expand the circumstances under which the state would be responsible
for reimbursing cities, counties, and special districts for carrying out new state requirements.
Specifically, the measure defines as a mandate state actions that transfer to local governments
financial responsibility for a required program for which the state previously had complete or partial
financial responsibility. Under current law, some such transfers of financial responsibilities may not be
considered a state mandate.

Related Provisions in Proposition 65

Proposition 65 on this ballot contains similar provisions affecting local government finance and
mandates. (The nearby box provides information on the major similarities and differences between
these measures.) Proposition 1A specifically states that if it and Proposition 65 are approved and
Proposition 1A receives more yes votes, none of the provisions of Proposition 65 will go into effect.

Propositions 1A and 65
Propositions 1A and 65 both amend the State Constitution to achieve three
general objectives regarding state and local government finance. The
similarities and differences between the two measures are highlighted
below.

Limits State Authority to Reduce Major Local Tax Revenues
Effect on 2004-05 State Budget.
   Proposition 65’s restrictions apply to state actions taken over the last year,

and thus would prevent a major component of the 2004-05 budget plan
(a $1.3 billion property tax shift in 2004-05 and again in 2005-06) from
taking effect unless approved by the state’s voters at the subsequent
statewide election.
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   Proposition 1A’s restrictions apply to future state actions only, and would
allow the planned $1.3 billion property tax shift to occur in both years.

Effect on Future State Budgets.
   Proposition 65 allows the state to modify major local tax revenues for the

fiscal benefit of the state, but only with the approval of the state’s voters.
   Proposition 1A prohibits such state changes, except for limited, short-term

shifting of local property taxes. The state must repay local governments
for these property tax losses within three years.

Reduces State Authority to
Reallocate Tax Revenues Among Local Governments
Effect on Revenue Allocation.
   Proposition 65 generally requires state voter approval before the state can

reduce any individual local government’s revenues from the property tax,
uniform local sales tax, or vehicle license fee (VLF).

   Proposition 1A prohibits the state from reducing any local government’s
revenues from local sales taxes, but maintains some state authority to
alter the allocation of property tax revenues, VLF revenues, and other
taxes. Proposition 1A does not include a state voter approval
requirement.

Local Governments Affected.
   Proposition 65’s restrictions apply to cities, counties, special districts, and

redevelopment agencies.
   Proposition 1A’s restrictions do not apply to redevelopment agencies.

Restricts State Authority to Impose Mandates on 
Local Governments Without Reimbursement
   Proposition 65 authorizes local governments, schools, and community

college districts to decide whether or not to comply with a state
requirement if the state does not fully reimburse local costs.

   Proposition 1A’s mandate provisions do not apply to schools and
community colleges. If the state does not fund a mandate in any year, the
state must eliminate local government’s duty to implement it for that same
time period.

 

Fiscal Effects
Proposition 1A would reduce state authority over local finances. Over time, it could have significant
fiscal impacts on state and local governments, as described below.

Long-Term Effect on Local and State Finance

Higher and More Stable Local Government Revenues. Given the number and magnitude of past
state actions affecting local taxes, this measure’s restrictions on state authority to enact such
measures in the future would have potentially major fiscal effects on local governments. For example,
the state could not enact measures that permanently shift property taxes from local governments to
schools in order to reduce state costs for education programs. In these cases, this measure would
result in local government revenues being more stable—and higher—than otherwise would be the
case. The magnitude of increased local revenues is unknown and would depend on future actions by
the state. Given past actions by the state, however, this increase in local government revenues could
be in the billions of dollars annually. These increased local revenues could result in higher spending on
local programs or decreased local fees or taxes.

Lower Resources for State Programs. In general, the measure’s effect on state finances would be the
opposite of its effect on local finances. That is, this measure could result in decreased resources being
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available for state programs than otherwise would be the case. This reduction, in turn, would affect state
spending and/or taxes. For example, because the state could not use local government property taxes
permanently as part of the state’s budget solution, the Legislature would need to take alternative actions
to resolve the state’s budget difficulties—such as increasing state taxes or decreasing spending on other
state programs. As with the local impact, the total fiscal effect also could be in the billions of dollars
annually.

Less Change to the Revenue of Individual Local Governments. Proposition 1A restricts the
state’s authority to reallocate local tax revenues to address concerns regarding funding for specific
local governments or to restructure local government finance. For example, the state could not enact
measures that changed how local sales tax revenues are allocated to cities and counties. In addition,
measures that reallocated property taxes among local governments in a county would require approval
by two-thirds of the Members of each house of the Legislature (rather than majority votes). As a
result, this measure would result in fewer changes to local government revenues than otherwise would
have been the case.

Effect on Local Programs and State Reimbursements

Because the measure appears to expand the circumstances under which the state is required to
reimburse local agencies, the measure may increase future state costs or alter future state actions
regarding local or jointly funded state-local programs. While it is not possible to determine the cost to
reimburse local agencies for potential future state actions, our review of state measures enacted in
the past suggests that, over time, increased state reimbursement costs may exceed a hundred million
dollars annually.

Return to Propositions

Return to Legislative Analyst's Office Home Page
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December 19, 2013 

Hon. Kamala D. Harris 
Attorney General 
1300 I Street, 17th Floor 
Sacramento, California 95814 

Attention: Ms. Ashley Johansson 
 Initiative Coordinator 

Dear Attorney General Harris: 

Pursuant to Elections Code Section 9005, we have reviewed a constitutional initiative related 
to pensions for state and local governmental employees in California (A.G. File No. 13-0043). 

BACKGROUND 
Government Employee Compensation 

Three Main Elements of Compensation. State and local government employers compete 
with other government and nongovernment employers to attract workers in the labor market. As 
part of their compensation packages, government employers generally offer full-time employees 
a salary, retirement benefits (including pension and perhaps retiree health benefits, discussed in 
more detail below), and health benefits for employees and their dependents. 

Compensation for Most Employees Established Through Collective Bargaining. Through 
the collective bargaining process, government employer and employee representatives negotiate 
terms and conditions of employment generally culminating in a contract, or “memorandum of 
understanding.” (If an agreement is not reached, state and local collective bargaining laws 
sometimes provide for mediation and/or a fact-finding process from a neutral third party.) Under 
certain circumstances, when these efforts have been exhausted after good-faith efforts at 
negotiating, collective bargaining laws allow employers to declare an impasse and impose terms 
and conditions of employment for some groups of employees. The process can take several 
months and is subject to administrative and judicial appeals.  

Current law establishes the collective bargaining process for most nonmanagement state and 
local government employees. These laws establish who is subject to collective bargaining and 
what elements of compensation are within the scope of collective bargaining. Government 
employers generally have broad authority to establish compensation for employees who are not 
subject to collective bargaining. While pension benefits for members of the California State 
Teachers’ Retirement System (CalSTRS) and nonteaching school employees who are members 
of the California Public Employees’ Retirement System (CalPERS) are established by the 
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Legislature and generally not subject to collective bargaining, school and community college 
districts establish other terms and conditions of employment for these employees through the 
collective bargaining process. 

Government Employee Pension Benefits 
State and Local Governments Sponsor “Defined Benefit” Retirement Plans for Their 

Employees. As part of employment, the state provides defined benefit retirement plans for its 
employees and for those of public schools and community colleges. CalPERS administers the 
retirement plans for state employees, California State University (CSU) faculty and staff, and 
nonteaching school and community college employees. The University of California administers 
its own retirement plan for its faculty and staff. CalSTRS administers plans for school and 
community college teaching employees. Local governments generally also provide these types of 
plans for their employees. Some cities, counties, and special districts have their own retirement 
boards to administer their plans. Most cities, counties, and special districts have CalPERS or 
their county retirement systems administer their plans. 

Pension Benefits Based on Formula. When a government employee retires, he or she 
receives a pension that is determined using a formula. A typical formula is the number of years 
of service credited to the employee multiplied by a rate of accrual (determined by the employee’s 
age at the time of retirement) multiplied by the employee’s final salary level. Often, retirees 
receive a cost-of-living adjustment (COLA) each year to at least partially offset erosions in 
purchasing power resulting from inflation. For example, the rate of accrual for a typical state 
worker hired before 2007 who retires at the age of 55 years is 2 percent per year. If this 
employee earns $60,000 in his or her final year of service before retiring after working 18 years 
for the state, he or she will retire with an annual pension of $21,600 (18 x .02 x 60,000). This 
pension may increase by up to 2 percent each year, depending on actual inflation. (In the event 
that the employee’s pension allowance falls below 75 percent of its original purchasing power, 
the state provides additional inflation protection.) 

Contractual Benefits. Contracts related to pensions sometimes are included in collective 
bargaining agreements or in statutes. In other cases, however, they may be “implicit” (or 
unwritten) commitments based on an employer’s past practices. Both the U.S. and California 
Constitutions contain a clause—known as the Contract Clauses—that prohibit the state or its 
voters from impairing contractual obligations. Interpreting these Contract Clauses, California 
courts have ruled for many decades that pension benefits generally vest on the day an employee 
is hired. As a result, pension benefits for current and past public employees can be reduced only 
in rare circumstances—generally, when public employers provide a benefit that is comparable 
and offsets the pension contract that is being impaired or when employers previously have 
reserved the right to modify pension arrangements. In addition, in some cases, local governments 
may be able to alter contracts when they seek protection under Chapter 9 of the U.S. Bankruptcy 
Code. 

Defined Benefit Funding. Defined benefit plans have three main sources of funding. 

 Investment Returns. Investment returns are the biggest component of defined benefit 
funding. In the case of CalPERS, the system reports that most pension benefits paid to 
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retirees are paid from investment returns. Revenues from investment returns vary 
significantly year to year depending on market performance. In 2010-11, we estimate 
that pension systems expected to receive at least $40 billion from investment returns. 

 Employee and Employer Contributions for Normal Costs. The normal cost is the 
amount estimated to be necessary—combined with future investment returns—to pay 
for benefits earned by employees in that year. These costs typically are split between 
the employer and employee, with the employer paying about half (or somewhat more) 
of the total cost. Statewide in 2010-11, employers’ contributions to normal costs 
totaled over $8 billion. Total employee contributions to normal costs were in the 
range of several billion dollars. 

 Employer Contributions for Unfunded Liabilities. To the extent that a pension plan 
does not have enough money over time to pay for benefits, an unfunded liability 
results. Employers generally bear all of the responsibility to pay for unfunded 
liabilities. Pension boards typically set employer rates to pay off any unfunded 
liabilities over a specified number of years—known as an amortization period. The 
longer an amortization period, the lower an employer’s annual costs to pay off any 
unfunded liabilities but the higher the employer’s total costs over the entire 
amortization period. Because a fund can incur losses or gains in any given year, the 
unfunded liability—and consequently, the employer’s contributions—can vary year 
to year depending on investment returns. A plan is considered fully funded when 
actuaries determine that the plan—based on an assumed rate of future investment 
returns and other assumptions—has sufficient assets to pay for all future benefit 
payments earned to date. Statewide, public employer contributions for unfunded 
liabilities in 2010-11 exceeded $8 billion. 

In most cases, the amount of resources from each of these three sources fluctuates based on 
market conditions, actuarial assumptions, and other factors. In the case of funding for CalSTRS 
pension and related benefits, however, (1) state contributions provide a fourth source of funding 
(around $1.2 billion in 2010-11) and (2) all contributions (from the state, school or community 
college district employer, and employees) are fixed in statute. 

Large Pension and Retiree Health Unfunded Liabilities. The total unfunded liabilities 
associated with pension and retiree health plans offered by California government employers is 
in the range of hundreds of billions of dollars. To close this funding gap, most pension systems 
have required employers to make additional payments toward pensions. With regard to retiree 
health plans, most employers do not prefund their plans, but pay benefits to retirees on a pay-as-
you-go basis. These health care costs are significant and have generally been rising for most 
government employers as health premiums and the number of retirees increase. 

Efforts to Reduce Pension Costs. Many government employers have made efforts in recent 
years to reduce their annual pension costs by shifting some of the costs onto employees and/or 
reducing benefits for future employees. In some cases, these changes were negotiated with 
employee representatives. In 2012, the Legislature passed legislation making these types of 
changes for most government pension plans in California. In addition, some local government 
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employers—including the cities of San Diego and San Jose—have attempted to change benefits 
for current employees. These cities’ pension changes are the subject of ongoing legal challenges. 

Pension Boards as Fiduciary. In 1992, voters approved Proposition 162. This proposition 
amended the California Constitution to give the board of each public pension system plenary 
authority and fiduciary responsibility for investment of moneys and administration of the pension 
system. As a result of this proposition, the California Constitution makes a pension board the 
exclusive authority over the investment decisions and administration of its respective pension 
system. In managing the pension system, pension boards determine how much risk the pension 
fund should be exposed to by determining the fund’s investment asset allocation. The pension 
board also adopts all actuarial assumptions used to calculate normal cost and unfunded 
liabilities—including the amortization period of the unfunded liabilities and discount rate. In the 
case of the discount rate, the board’s decision is largely based on its investment strategy and 
assumed rate of return. 

Plan Termination. From time to time, government employers terminate their relationship 
with a pension board. While the procedures pension boards follow vary, some pension boards 
require the terminating agency to pay any unfunded liabilities in a lump sum and calculate the 
unfunded liability using a discount rate that is lower than the discount rate used for active plans. 
The lower discount rate, which increases the unfunded liability amount, reflects the pension 
board’s assessment that it must invest this portion of the plan’s assets to minimize risk. 

Government Retiree Health Benefits 
State and Many Local Governments Provide Retiree Health Benefits. The state and many 

local governments provide health benefits to retired employees. In some cases, these benefits 
expire when an employee becomes eligible to enroll in Medicare; in other cases, the employer-
sponsored retiree health benefit becomes a supplemental insurance to the coverage provided by 
Medicare. Some government employers—including the state—require employees to work for the 
employer for a specified number of years before the employee is eligible to receive employer-
sponsored retiree health benefits. 

Few Government Employers Prefund Retiree Health Benefits. Unlike pension plans, few 
government employers prefund retiree health benefits. That is, most government employers and 
employees do not make annual contributions to either the normal cost or unfunded liabilities 
associated with the benefit. Instead, employers pay premium costs for retiree health benefits as 
they incur after employees have retired—a method of payment referred to as “pay-as-you-go.” 
Some government employers recently have started prefunding these benefits. In 2010-11, the 
state paid about $1.4 billion towards these benefits for retired state and CSU employees. We 
estimate that local employers paid an equal or greater sum for these benefits for their employees 
and retirees. 

PROPOSAL 
This measure amends the California Constitution to expand the authority of state and local 

government employers to change public employee pension and retiree health benefits for work 
performed in the future. Under the measure, the Legislature is considered the government 
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employer for members of CalSTRS for purposes of pension benefits and school and community 
college districts are the government employer for purposes of retiree health benefits. 

Alters Automatic Vesting for Pension and Retiree Health Benefits for Future Service. 
Under the measure, pension and retiree health benefits for future government employees would 
be earned and vested as the employee performs work and only in proportion to the work 
performed. With regard to current government employees, the measure specifies that their 
pension or retiree health benefits generally would be considered vested contractual rights only 
for work the employees have already performed. 

Allows Employers to Reduce Pension and Health Benefits for Future Service. A 
government employer could reduce future pension and retiree health benefits for current and 
future employees if the government employer (1) finds its pension or retiree health care plan is 
substantially underfunded and at risk of not having sufficient funds to pay benefits to retirees or 
future retirees or (2) declares a fiscal emergency. With regard to pension and retiree health 
benefits, a government employer could (1) reduce the rate of accrual for benefits to be earned in 
the future, (2) reduce the rate of COLAs to be made in the future, (3) increase the retirement age 
for benefits earned in the future, (4) require employees to pay a larger share of the cost, or (5) 
make any other reductions or modifications agreed upon during collective bargaining. If any of 
the benefit changes are within the scope of collective bargaining, the measure requires the 
government employer to submit the changes to collective bargaining. If good-faith efforts at 
negotiating, mediation, and/or fact-finding have been exhausted, the measure appears to permit 
employers to impose—to the extent permissible under collective bargaining laws for some 
groups of employees—the benefit changes summarized above under numbers one through four. 
In cases where these changes are not within the scope of collective bargaining, the government 
employer could implement the changes directly. 

Requires Most Employers to Develop Pension and/or Retiree Health Care Funding Status 
Reports. The measure requires government employers to prepare a funding status report for any 
pension or retiree health plan with assets equaling less than 80 percent of its liabilities. The 
report must specify actions designed to fully fund the benefit plan within 15 years—including 
any changes in benefits or employer and employee annual costs. The government employer 
would be required to hold a public hearing on the funding status report (or reports) each year 
until the benefit plan’s actuary finds that it is fully funded. 

Restricts Pension Plan Administrator Authority in Certain Cases. The measure requires 
retirement plan administrators to use the same discount rate in their management of plans that 
have been modified, frozen, or terminated as they use for active plans. Pension boards could not 
use different discount rates to account for different asset allocations between plans. 

Requires Employers With Terminated Plans to Make Annual Payments. The measure 
requires retirement plan administrators to establish contributions for employers with terminated 
plans using the same amortization schedule and other methodologies that govern the retirement 
plan administrator’s other plans. This means that—instead of current practice where some 
terminating employers make a one-time payment of the unfunded liability calculated with a 
lower discount rate—terminating employers would make annual payments to the unfunded 
liability calculated with the same discount rate as other plans. 
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FISCAL EFFECTS 
There is significant uncertainty as to the measure’s fiscal effects on state and local 

governments. The measure gives government employers authority to reduce current and future 
government employee retirement benefits for work not yet performed. Many of these provisions 
could be subject to a variety of legal challenges, including suits alleging that the measure impairs 
contract obligations under the U.S. and/or California Constitutions. Our analysis discusses the 
possible fiscal effects for state and local governments assuming the measure’s provisions are 
fully implemented. 

Report Development and Plan Administrator Costs 
Developing Funding Status Reports. Based on the current funding status of government 

employee pension and retiree health plans, most government employers would be required to 
develop funding status reports for their pension and retiree health plans. Because California has 
several thousand public agencies and most employers have multiple pension and retiree health 
plans, the measure could require government employers statewide to prepare over 8,000 reports. 
The cost to government employers to develop these reports and update them annually until fully 
funded (possibly 15 years or longer) would depend on many factors, including the extent to 
which they relied upon actuarial and legal specialists to develop them or used standard cost 
estimating models developed by plan administrators. If the average cost to develop a report was 
in the range of $5,000 to $20,000, the total statewide costs to develop the reports would be in the 
range of tens of millions to hundreds of millions of dollars. The annual costs to government 
employers to update these reports likely would be less. 

Plan Administrator Costs. Pension and health plan administrators likely would experience 
some administrative costs to comply with the terms of the measure. These costs—which would 
be passed on to government employers—could include costs to (1) modify information 
technology systems to reflect reductions in benefits provided to employees for future work and 
(2) provide each agency in a “pooled” pension plan with agency-specific information regarding 
its funding status. (Plan administrators frequently pool the pension assets and liabilities of 
smaller government employers to achieve economies of scale.) Overall, these administrative 
costs to state and local governments are not known, but could total tens of millions of dollars 
initially and likely lesser sums annually thereafter. 

Potential Net Decrease in Annual Personnel Costs 
Potential Reduced Personnel Costs… The measure gives government employers the 

authority to reduce pension and/or retiree health benefits earned for future work performed by 
(1) employees hired after the date this measure is approved, (2) managers and supervisors not 
subject to collective bargaining, and (3) teachers and other employees whose pension and/or 
retiree health benefits generally are outside the scope of collective bargaining. In addition, the 
measure increases government employers’ authority to negotiate changes in benefits for other 
government employees through the collective bargaining process up to and including—when 
applicable—imposing such changes after negotiating efforts have been exhausted. Government 
employers could use this authority to reduce their costs for pensions and retiree health care by 
decreasing benefits and/or shifting a share of these costs to employees. Because government 
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employers currently pay over $20 billion each year for pensions and retiree health care, even 
small changes (such as reducing future benefits or shifting a share of the normal costs to 
employees) could result in major near-term savings by government employers, potentially in the 
range of hundreds of millions of dollars each year or more. Over the longer term, benefit 
reductions could result in savings in the billions of dollars annually. 

… Offset by Increases in Other Elements of Compensation. The potential savings discussed 
above would be at least partially offset by increases in salary and/or other elements of employee 
compensation. The magnitude of these potential offsetting costs relative to the savings from 
government actions discussed above would likely vary significantly by employer. In some cases, 
for example, a government’s annual savings from reducing its costs for retiree benefits could be 
fully offset by pressure to increase wages or other benefits paid to employees. In other cases, 
however, governments would only agree to compensation changes that resulted in net savings 
over time. 

Potential Long-Term Net Savings to Pay Unfunded Liabilities 
Potential Increased Costs to Implement Funding Status Reports. The total unfunded 

liabilities associated with pension and retiree health plans offered by California government 
employers is in the range of hundreds of billions of dollars. In the case of government pension 
plans, most employers are making payments towards these liabilities based on an approximately 
30-year amortization period. With regards to retiree health plans, most employers do not prefund 
their plans, but pay benefits to retirees on a pay-as-you-go basis. Under the measure, most 
employers would be required to create detailed funding status reports specifying actions designed 
to fully fund their pension and retiree health plans within 15 years. Using a 15-year amortization 
period to pay pension and retiree health unfunded liabilities would greatly increase government 
employer costs relative to what is paid today—possibly by tens of billions of dollars annually for 
at least the next 15 years. While the measure does not require government employers to 
implement the provisions in their reports, some government employers might take some actions 
to do so in response to the measure’s provisions enhancing public visibility of these unfunded 
liabilities. While the amount of these potential increased contributions by state and local 
government cannot be predicted with precision, the sum could be major—potentially hundreds of 
millions or billions annually over the next few decades if government employers choose to 
change their funding practices. 

Accelerating Payment of Liabilities Reduces Future Costs. To the extent that some 
government employers increase employer and/or employee contributions in the near term to 
accelerate payment of pension and retiree health liabilities, those government employers could 
increase their retirement funds’ assets and investment returns and dramatically reduce the 
amount of employer contributions needed over the long term. These state and local government 
savings would depend on the extent to which these government employers contribute additional 
resources to accelerate payment of their unfunded liabilities. These government employers would 
experience major savings, beginning in a few decades. Over time, this future savings generally 
would more than offset the higher near-term costs associated with accelerating payment of the 
liabilities. 
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Other Effects 
Savings and Long-Term Costs for Terminated Plans. The measure changes how pension 

plan administrators calculate unfunded liabilities for government employers that terminate 
pension plans in the future. Under the measure, pension plan administrators no longer could 
require these government employers to pay unfunded liabilities in a lump sum calculated using a 
lower discount rate. Instead, the plan administrator must establish employer contributions for 
unfunded liabilities using the same amortization schedule and other methodologies that they use 
for other plans. This change would have different fiscal effects on employers, depending in part 
on whether they were planning to terminate their pension plans under current law. Specifically, 
employers that would have terminated their plans under current law could experience short-term 
savings and higher long-term costs under the measure. It is not possible to determine the 
magnitude of these fiscal effects on these employers. In other cases, however, employers may 
decide to terminate their pension plans due to the measure’s provisions that reduce the up front 
costs associated with a plan termination. Over the long term, these employers terminating their 
pension plans could realize significant savings—particularly if the employers do not replace their 
terminated pension plans with other defined benefit pension plans. The amount of these savings 
would depend, in part, on other actions the employer takes to increase salary or other benefits to 
employees. 

Potential Broader Economic Effects. The potential reduction in government spending for 
pensions and retiree healthcare also could have broad effects on the economy that are difficult to 
predict. For example, some public employees might spend less of their salaries during their years 
of active employment and invest these funds in private retirement savings plans. This could 
affect the level of state and local tax revenues and the level of resources available for capital 
investment. Alternatively, some public employees might not increase their savings and find that 
they have insufficient funds to support themselves in retirement. This could increase the 
likelihood that some government retirees eventually rely on health or social services funded in 
part by state and local governments. The magnitude of these indirect economic effects would in 
all likelihood be smaller than the direct effects on employer costs and employee wages. 

Summary of Fiscal Effects 
This measure would result in the following major fiscal effects for state and local 

governments. 

 Potential net reduction of hundreds of millions to billions of dollars per year in state 
and local government costs. Net savings—emerging over time—would depend on 
how much governments reduce retirement benefits and increase salary and other 
benefits. 

 Increased annual costs—potentially in the hundreds of millions to billions of 
dollars—over the next two decades for those state and local governments choosing to 
increase contributions for unfunded liabilities, more than offset by retirement cost 
savings in future decades. 
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 Increased annual costs to state and local governments to develop retirement system 
funding reports and to modify procedures and information technology. Costs could 
exceed tens of millions of dollars initially, but would decline in future years. 

Sincerely, 
 
 
 
_____________________________ 
Mac Taylor 
Legislative Analyst 
 
 
 
_____________________________ 
Michael Cohen 
Director of Finance 
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February 17, 20066

Retiree Health Care: A Growing Cost For
Government
The costs of providing health care to retired state employees and their dependents-now approaching $1 billion per
year-are increasing significantly. Many other public employers (including the University of California, school
districts, cities, and counties) face similar pressures. This report discusses health benefits provided to retired public
employees, focusing on state retirees. We find that the current method of funding these benefits defers payment
of these costs to future generations. Retiree health liabilities soon will be quantified under new accounting
standards, but state government liabilities are likely in the range of $40 billion to $70 billion-and perhaps more. This
report describes actions that the Legislature could take to address these costs.

Introduction
Background. Like many employers, governments in California often pay for health and dental insurance for their
employees and eligible family members after retirement. Costs for retiree health benefits have been rising rapidly-
increasing faster than both inflation and the overall growth rate of government spending.

Retiree Health Benefits Are Not Prefunded…Unlike Pensions. Almost all public entities in the United States pay
for retiree health benefits in the year the benefits are used by retirees. This is sometimes called the “pay-as-you-
go” approach, and it differs from the prefunding model used for most pension benefits-where most costs are funded
in advance during employees’ working years and invested until paid to retirees. The pay-as-you-go approach has
led to the accumulation of massive financial liabilities to pay for future retiree health benefits. These liabilities will
be quantified under new government accounting rules that come into effect in 2007-08.

Structure of This Report. This report focuses on the state’s costs for providing benefits to its own retired
employees, while also discussing similar issues for the University of California (UC), local governments, and school
districts. The report first describes existing benefits for retirees and then outlines the new accounting rules. We
then discuss the magnitude of financial liabilities for retiree health benefits and offer policy recommendations and
options for governments to address these liabilities.

State Retiree Health Benefits

History

In 1961, the Legislature for the first time appropriated funds to the State Employees’ Retirement System-the
predecessor to the California Public Employees’ Retirement System (CalPERS)-to provide health benefits to state
employees and retirees. The state paid most of the costs of a basic employee and retiree health plan-with state
contributions per employee set at $5 per month in 1961-62. Total costs at that time were $4.8 million (then under
0.3 percent of General Fund spending). The $5 state contribution mirrored the provisions of the new federal
employee health program, which began operations in 1960. Figure 1 lists key events in the evolution of the state’s
retiree health program over the past half century. Since 1974, the state has paid a percentage of health costs,
rather than a fixed amount.

Figure 1

State Retiree Health Benefits—Key Historical Events
Year Event

1961 State contributions of $5 per month begin.

1967 Local agencies begin contracting with CalPERS for health
benefits.

(Note: In April 2007, the Legislative Analyst's Office launched a web site, Retiree Health Care News and Reports,
which features noteworthy items concerning public sector retiree health benefits and costs across the country.)
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1974 State pays 80 percent of employee/retiree and 60 percent of
dependent costs.

1978 State pays 100 percent of employee/retiree and 90 percent of
dependent costs.

1984 State costs exceed $100 million. Legislature increases years
required for employees to vest in retiree health benefits.

1991 State begins to pay less than 100/90 formula for current
employees. The 100/90 formula continues for retirees.

2006 The 2006‑07 Governor's Budget projects that costs will exceed
$1 billion.

 

The 100/90 Formula

Current law provides state contributions for retiree health benefits on the basis of a “100/90 formula.” Under the
formula, the state’s contributions are equal to 100 percent of a weighted average of retiree health premiums and
90 percent of a similar weighted average for additional premiums necessary to cover eligible family members of
retirees. The formula bases payments on the weighted average of premium costs for single enrollees in the four
basic health plans with the largest state employee enrollment during the prior year. The formula applies to all
eligible retirees, including those from the California State University system.

Vesting Requirements for State Contributions. Most state employees hired since 1985 receive full state
contributions only after a period of vesting. Retirees and their eligible family members generally receive no state
health contributions with less than ten years of service. They receive 50 percent of the contribution with ten years
of service, increasing 5 percent annually until the 100 percent level is earned after 20 or more years of
employment. State employees hired prior to 1985 are fully vested for health benefits upon retirement.

2006 State Contribution Levels. Legislative approval of funding for retiree health and dental benefits occurs in
the budget act, following CalPERS’ negotiation of health plan rates for the upcoming calendar year. For 2006, the
100/90 formula contributions are based on the premium costs for the four largest CalPERS health plans: Blue
Shield’s health maintenance organization (HMO), Kaiser Permanente’s HMO, the PERSCare preferred provider
organization (PPO), and the PERS Choice PPO. This results in a 2006 required state contribution of $394 per month
for a single retiree, $738 per month for a retiree and a family member, and $933 per month for a retiree family, as
shown in Figure 2.
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State Benefits and the Individual Retiree

Retirees Under Age 65. A retiree’s vested state contribution amount may or may not cover the entire premium
cost for a desired health care plan. For instance, for a fully vested 60-year-old retiree with a spouse or domestic
partner of the same age, the 100/90 formula results in state contributions of $738 per month. In 2006, the state
contribution for this couple covers all premiums for the Kaiser Permanente HMO plan. To join a Blue Shield HMO plan
in 2006, the couple must pay $33 extra per month above the state contribution. To join PERSCare-with its flexible
PPO options, including the ability to switch physicians or see specialists without referral-the family must pay $609
extra per month. (The 2006 monthly premiums for selected health plans administered by CalPERS are listed in
Figure 3. Retirees under age 65 enroll in the basic plans listed in the top part of the figure.)

 

Figure 3

2006 Monthly Premiums for Selected State
Employee Health Plans

 Single
Two-
Party Family

Basic Plan Premiums    
Kaiser Permanente Basic HMO $365 $730 $949
Blue Shield Basic HMO 386 771 1,003
PERS Choice Basic PPO 401 801 1,042
PERSCare Basic PPO 674 1,347 1,752

Medicare Plan Premiums    
Kaiser Permanente HMO Medicare

Advantage $219 $437 $656
Blue Shield HMO Medicare Supplement 286 573 859
PERS Choice PPO Medicare Supplement 322 644 966
PERSCare PPO Medicare Supplement 347 694 1,042

 
    HMO  = Health Maintenance O rganization. P PO  = P referred P rovider O rganization.

 

For many retirees from state service who are between the ages of 50 and 65, retirement brings no immediate
change in health plans or coverage. These persons can remain in the same CalPERS basic health plan they had
when they worked for the state. Rather, the changes they experience after retirement are largely financial. During
their working years, these individuals and their family members probably received health benefits under 80/80 or
85/80 state contribution formulas included in collective bargaining agreements between the state and employee
bargaining units. After retirement, the new retirees and their families typically receive benefits under the more
generous 100/90 formula. Upon retirement, therefore, an individual may experience a reduction in the premium
expenses he or she pays-with the state contributing an increased share.

Retirees, Age 65 and Over. Upon reaching age 65, most state retirees receive coverage under the federal
government’s Medicare Part A program (for hospital and similar benefits). Eligible state retirees must join Medicare
Part A and Part B (for outpatient benefits), and at that time, they become eligible for coverage under one of
CalPERS’ Medicare health plans. These CalPERS plans supplement the federal government’s health coverage and
reduce the out-of-pocket costs required under Medicare-including premiums, deductibles, and copayments.
Because the federal government covers a significant portion of health costs for retirees on Medicare, the premiums
for CalPERS’ Medicare plans are lower than those of CalPERS’ basic health plans for current state employees and
retirees under age 65. Monthly premiums in 2006 for some of CalPERS‘ Medicare plans are listed in the bottom part
of Figure 3.

Retirees over age 65 and eligible family members receive the same monthly state contribution for health premiums
as younger retirees. For a fully vested 67-year-old state retiree with a spouse or domestic partner of the same
age, for example, this means that the state contribution for 2006 covers all monthly premium costs for the four
CalPERS Medicare plans listed in Figure 3. After providing for these premium costs, $301 of the state contribution is
unused if the couple enrolls in the Kaiser Permanente Medicare Advantage plan, and $44 is unused if the couple
enrolls in the PERSCare Medicare Supplement plan. State law provides that this unused portion of the state
contribution may be used to pay all or part of Medicare Part B premiums for retirees and eligible family members. (In
2006, monthly Medicare Part B premiums are just under $89.) If any portion of the state contribution remains
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unused after paying these costs, it will remain unused since the retiree does not receive a refund for any remaining
amount.

Some state retirees-including some who were first hired before 1986, when Medicare taxes became mandatory for
most state and local government employees-are not automatically eligible for Medicare Part A coverage when they
reach the age of 65. These retirees and some others can remain in CalPERS’ basic health plans.

Soaring Costs

Figure 4 shows that state costs for retiree health and dental benefits have increased rapidly in recent years. They
have more than tripled in the last nine years, reaching $895 million in 2005-06. The 2006-07 Governor’s Budget
projects that retiree health and dental costs will exceed $1 billion in 2006-07. Since 2000-01, retiree health
expenditures have increased an average of 17 percent annually, or more than five times the rate of growth of state
spending.

Why Are Costs Increasing?

Health Care Costs Have Risen Rapidly. For the last four decades, national health expenditures consistently have
grown at a faster rate than the overall economy. Since 1999, health spending has increased by more than three
times the rate of inflation. Federal data show that the cost drivers in California’s health care system mirror those of
the nation as a whole: principally, prescription drugs, physicians and other professional services, and hospital care.
The bargaining power of hospitals has increased in recent years, and a limited supply of nurses has also contributed
to cost increases.

Employer Health Premiums Rising Even Faster. In recent years, employer health premiums-such as those
negotiated for the state by CalPERS-have risen even faster than the rate of overall medical expenditures.
Employers’ expenditures to purchase health coverage reflect the general costs of medical care, other costs
associated with a private insurance market (insurer reserves, the pricing of pooled risk, and a return on capital),
and the health care industry’s shifting of costs not paid by the large, but typically unprofitable, Medicare and
Medicaid programs. As shown in Figure 5, the state’s premiums in most recent years have risen faster than the
national average for public and private employers. The growth each year, which is determined by annual
negotiations with health plans, can be quite volatile. Some recent years have seen double-digit increases.
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Research shows that trends in the rate of growth of employer premiums follow a cyclical pattern, characterized by
some experts as an insurer underwriting cycle. Many, if not most, researchers believe that U.S. health insurers are
entering a lull in this underwriting cycle, when annual premium growth will be slower than in recent years. Recent
cost containment actions of CalPERS (summarized in Figure 6) and other purchasers of health coverage seem to
have contributed to a slowdown in premium growth since 2004. In our fiscal outlook for the state, we project that
CalPERS premiums will continue to grow through 2010-11, but moderate and move closer to the overall rate of
medical inflation over time.

 

Figure 6

Selected CalPERS Cost Saving Measures Since 2002
Action Comment

Ended relationship with Health Net
and PacifiCare Health Maintenance
Organizations (HMOs) in 2003.

Avoided $77 million cost
increase for state and local
health programs.

Raised office visit copayments to $10
in 2002, as well as other copayment
increases.

First changes in copayments for
HMO members since 1993.

Eliminated high-cost hospitals from
Blue Shield provider network
beginning in 2005.

Saved an estimated $45 million.

Adopted regional pricing. Prevented large-scale exodus of
local participants in Southern
California, which would have
diminished health plan's
bargaining power.

Provided incentives to purchase over-
the-counter drugs and refill
prescriptions by mail.

Saved an estimated $27 million.

Moved certain age 65 and older
members from basic to Medicare
plans.

Saved an estimated $19 million.

Building large purchaser coalition, May produce uniform standards
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Partnership for Change, to enhance
bargaining power.

for hospital quality and pricing.

Encouraging health plan partners'
disease management programs.

May produce savings and
improved care for conditions
like diabetes and asthma.

 

More Retirees: The Other Cost Driver. The number of retirees that the state covers in its health programs
continues to rise. Californians are living longer, and the large “baby boom” generation has begun to retire.
Consequently, state employees are entering retirement faster than prior retirees and family members are dying.
Figure 7 shows that the number of retirees covered by state health plans has increased an average of 3.6 percent
annually since 1998.

We estimate that 35 percent to 45 percent of the state’s active workforce will retire within the next ten years.
Assuming this level of retirements and retirees’ increasing longevity, we forecast that the number of retirees and
dependents covered by the state’s health program will increase by almost 4 percent annually through 2010-11. This
trend, combined with continued premium growth, results in our projection of continued double-digit growth in the
cost of state retiree health and dental benefits. We project that these costs will increase from $1.0 billion in 2006-
07 to $1.6 billion in 2010-11.

Other Public Retiree Health Benefits
In addition to state health benefit programs provided through CalPERS, other public agencies in California offer a
wide variety of health benefit programs for current employees, retirees, and eligible family members. Some offer
coverage until retirees (and, in some cases, family members) reach the age of eligibility for Medicare-usually age
65. Some provide benefits to supplement Medicare after age 65. Below, we summarize selected characteristics of
some of these plans.

University of California

The UC administers its employee and retiree health program separately from CalPERS. As a result, there are some
differences in plan options and premiums. One difference is that, unlike CalPERS, UC benefit plan documents
explicitly state that retiree health benefits are not vested or accrued entitlements and that the Regents may
change or stop benefits altogether.
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2006 UC Contributions. The UC’s maximum retiree health contribution-provided based on years of service-covers
most premium costs. For single UC retirees in California under age 65, UC’s maximum 2006 health plan contributions
cover all but $18 to $27 of monthly HMO premiums and all but $70 to $75 of monthly PPO and point of service
(POS) plan premiums. The UC also offers a high-deductible fee-for-service plan-for which the maximum UC
contribution covers all premium costs-designed to provide some protection in the event of a catastrophic illness.
For UC retirees over age 65 and on Medicare, UC’s supplement plans generally have premiums that are entirely
covered by the maximum UC contribution (which also typically pays all Medicare Part B premiums).

Costs Growing Rapidly. In 2004-05, UC retiree health and dental benefit costs totaled $193 million, or 1 percent
of total university revenues. Between 1997-98 and 2004-05, as illustrated in Figure 8, these costs grew an average
of 12 percent annually. The UC retiree population grew at a rate of 2.2 percent annually during this period.

K-14 Education

A Wide Variety of Benefit Packages. Hundreds of California school districts and community college districts offer
varying levels of health benefits to employees and retirees. Premiums, employer contributions, copayment levels,
deductibles, covered services, and retiree benefits differ based primarily on collective bargaining agreements with
certificated employees (that is, teachers and other licensed staff) and classified employees. In contrast to the
standardized management of pension benefits offered to school employees-through the California State Teachers’
Retirement System (CalSTRS) and CalPERS-administration of school district health plans varies widely.

As of 2004, 114 school and community college districts (out of a total of almost 1,100) contracted with CalPERS for
employee and retiree health coverage. About 265 districts purchased coverage through 11 benefit trusts, which
allow multiple districts to join together to achieve economies of scale. In addition, the Kern County Office of
Education administers the Self-Insured Schools of California joint powers agency, which provided benefits to more
than 250 school employers in 31 counties, as of 2004. The remaining districts either secure health benefits on their
own or do not provide these benefits.

CalSTRS Survey of Benefits. A survey conducted by CalSTRS in 2003 revealed more information about the variety
of health benefits offered to retired teachers. The CalSTRS estimated that districts covering 57 percent of retired
teachers statewide pay all or a portion of retirees’ health insurance premiums. The survey, however, showed that
only about 7 percent of districts offer lifetime benefits, such as those offered by the state, UC, and by some of the
largest school districts, including the Los Angeles Unified School District. In more than half of responding districts
retired teachers were required to pay all of their own health insurance premiums beginning at age 65.

Legislative Actions to Enhance Retired Teachers’ Benefits. Since 1985, the Legislature has taken several
actions to enhance health benefits of retired teachers. Districts that provide health or dental benefits for current
teachers must permit retired teachers and their spouses to enroll in the same plan, pursuant to a series of laws
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that began with enactment of Chapter 991, Statutes of 1985 (AB 528, Elder). Chapter 991 does not include a
requirement for districts to contribute to retirees’ coverage, and the law also allows plans to set higher premiums
for retired members (compared to current employees) based on retirees’ typically higher utilization of medical
services. Many districts offer only the minimum required benefits to retirees under Chapter 991 and subsequent
legislation. A CalSTRS program authorized by Chapter 1032, Statutes of 2000 (SB 1435, Johnston), also pays
Medicare Part A premiums for 6,000 retired teachers not automatically eligible for this federal program.

Counties, Cities, and Special Districts

Counties, cities, and special districts offer a wide variety of retiree health benefits. Most appear to offer some type
of health benefit to retired employees through a publicly administered health program also offered to current
employees. Many offer benefits through CalPERS.

In September 2005, the California State Association of Counties surveyed county officials on retiree health
benefits. Of 49 counties responding (including eight of the ten largest counties), 48 reported that retired
employees are eligible for some type of health benefits. (Modoc County was the only one reporting that retirees
received no health benefits.) An estimated 117,000 retired employees of responding counties currently
receive health benefits at a combined cost of around $600 million per year. In more than two-thirds of counties,
retirees pay the same premium rates as active county employees. Of the 49 counties, 43 continue to offer health
benefits to retirees after the age of 65, and 44 extend coverage to retirees’ dependents. Of the total cost for
county retiree health benefits, about half is paid directly from county operating budgets, and another one-fourth is
paid from funds of retirement systems or county trusts. Almost all counties use a pay-as-you-go approach for part
or all of their retiree health benefits. We did not locate similar surveys of cities or special districts during our
research.

GASB 45: New Accounting Rules
The rules that govern how governments account for retiree health benefits are in the process of changing. The
Governmental Accounting Standards Board (GASB) establishes accounting rules for state and local governments
(and related entities, such as public universities and retirement plans). Audited financial statements of governments
prepared according to GASB rules are most closely scrutinized by investors in state and local bonds and the rating
agencies that make judgments on the likelihood those bonds will be paid off as required. The board was created in
1984 as a parallel to a similar board that governs corporate accounting. In that same year, the Legislature enacted
a law requiring the state’s financial statements to comply with GASB’s rules.

To bring governmental accounting standards more into line with those of private companies, GASB has implemented
a series of accounting rules, known as statements, concerning governmental liabilities related to retirement
benefits. In 2004, GASB released Statement 45 (GASB 45) concerning health and other non-pension benefits for
retired public employees. These benefits, collectively, are known as “other postemployment benefits,” or OPEB.
Retiree health programs are, by far, the most costly of these benefits.

The GASB has no power to change how governments fund retiree health, pension, and other benefits. Instead, the
GASB governs the rules that auditors must follow in providing opinions on the reliability of government financial
statements.

What Is Required to Comply With GASB 45?

The new accounting rule dramatically increases the amount and quality of information included in government
financial reports with respect to retiree health and other retiree benefits. State and local governments-working
with their accountants and actuaries-must take a series of steps that include quantifying the unfunded liabilities
associated with retiree health benefits. Results of the actuarial valuations must be reported in government audits
and updated regularly. The accounting standard sets deadlines requiring large governments (including the state,
most counties, many cities, and some school districts) to comply beginning with release of their 2007-08 financial
reports. (The state’s financial reports usually are released in February or March following the end of the fiscal
year.) Smaller governments will implement GASB 45 in the following two years.

Under GASB 45, government financial statements will list an actuarially determined amount known as an annual
required contribution. This contribution, with regard to health and related benefits, is comprised of the following
two costs:

The “normal cost”-the amount that needs to be set aside in order to fund future retiree health benefits
earned in the current year.
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Unfunded liability costs-the amount needed to pay off existing unfunded retiree health liabilities over a period
of no longer than 30 years.

New Rules Similar to Existing Pension Requirements

Retiree health benefits, like pension benefits, are a form of deferred compensation-that is, compensation earned by
employees during their working years, but paid to (or used by) individuals after they retire. Pension systems
typically are funded by governments paying normal costs each year-as employees earn this type of deferred
compensation-and the funds are invested so that they generate returns and grow until required to be paid to the
employees after retirement. This is known as “prefunding,” and pension accounting standards focus on how well
retirement systems are prefunded. To the extent that funds set aside each year (with assumed, future investment
earnings) are insufficient to cover projected benefit costs, the system has an “unfunded liability.” Retiree health
programs now will have accounting standards that are very similar. GASB 45 will result in calculation of an unfunded
liability for retiree health programs similar to the comparable figure for pension systems.

For governments that fund retiree health benefits on a pay-as-you-go basis (such as the state), 100 percent of
retiree health liabilities will be unfunded. (In contrast, the average state pension system currently has about a
20 percent unfunded liability. Although this unfunded liability totals tens of billions of dollars in the cases of CalPERS
and CalSTRS, more than 80 percent of their liabilities have been funded in advance from investment returns and
contributions by employees and employers.)

The liabilities for retiree health benefits-like those for pension systems-will be determined by actuaries and
accountants based on certain assumptions of future health care cost inflation, retiree mortality, and investment
returns. This unfunded liability can be characterized as an amount which, if invested today, would be sufficient
(with future investment returns) to cover the future costs of all retiree health benefits already earned by current
and past employees.

GASB 45 and Other States

All 50 states offer health benefits to their retirees in some or all age groups. As of 2003, 17 states, including
California, covered up to 100 percent of health benefit costs for some retirees. Only 11 states reported any
prefunding of retiree health benefits at all (most of these with only a tiny amount of funds set aside). The GASB 45
accounting requirements likely will lead to an increase in the number of states prefunding these benefits. Only a
few states have completed the actuarial valuations needed to determine unfunded retiree health and other
liabilities, as well as the annual contributions, required by GASB 45. We discuss the status of two states below and
corporate responses to similar rules in the nearby box.

Corporate America’s Retiree Health Liabilities

Sharp Decline in Retiree Health Coverage. Since corporations began to account for retiree health liabilities in
1990 (due to a change in business accounting standards), investors have pressured them either to fund the
liabilities or drop the benefits altogether. The percentage of large private U.S. firms offering health benefits to
retirees has dropped from about 66 percent in 1988 to about 33 percent in 2005. The trend among California
companies has been similar, with 32 percent of large firms here continuing to offer retiree benefits.

Even companies continuing to offer benefits have cut costs in some cases by: imposing caps on the amount they
will pay toward retiree health care; increasing copayments, deductibles, and drug costs paid by retirees;
aggressively bargaining with health insurers and providers; and making many other changes. Companies also may
seek bankruptcy protection to restructure retirement benefits. (Local governments and school districts also can
do this under state law.)

General Motors Corporation (GM). The second largest purchaser of employer health benefits in the United
States, GM ranks behind the U.S. government and ahead of CalPERS (the third largest purchaser). As of
September 2004, GM reported in financial statements that its unfunded retiree health and related liabilities
exceeded $61 billion. Retiree health expenses add significantly to the costs of GM cars and trucks and are
believed to have contributed to a decline in the company’s finances. Ratings of GM bonds have dropped to junk
status, and some have speculated that a bankruptcy filing may be inevitable.

In October 2005, GM and the United Auto Workers (UAW) reached agreement to cut retiree health liabilities by
$15 billion. The company agreed to start a new defined contribution health plan to offset other reductions in the
health benefits provided to retired workers. While UAW’s rank-and-file employees approved the agreement,
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implementation awaits a U.S. District Court review of objections from a retiree claiming that UAW lacks the
authority to negotiate concessions of retiree health benefits. The retiree claims the benefits are vested
contractual rights.

Maryland: Considering How to Finance a Large Liability. The State of Maryland-which has a AAA bond rating
(the highest possible)-assessed its situation relative to the GASB 45 requirements through a valuation completed in
October 2005. The state’s unfunded liability under GASB 45, principally for retiree health benefits, was valued at
$20 billion, or about twice the size of the state’s general fund budget. Maryland currently pays $311 million per year
for retiree health benefits on a pay-as-you-go basis. Maryland’s state workforce and retirees number about one-
fourth of California’s, and the state annually pays about one-third of the amount California pays for retiree health
benefits. Maryland’s annual retiree health contribution under GASB 45, according to the October 2005 valuation, is
just under $2 billion. (This consists of $634 million in annual normal costs for retiree health benefits earned each
year and more than $1.3 billion in annual costs to amortize Maryland’s existing unfunded liabilities.)

Ohio: Already Prefunding Some Retiree Health Liabilities. The State of Ohio generally has been recognized as a
leader in addressing retiree health liabilities. A portion of public employers’ retirement system contributions is set
aside for funding of retiree health care. The system’s actuarial accrued liability for retiree health and similar benefits
was pegged at $19 billion, as of December 31, 2002. The Ohio system already has set aside $10 billion to fund
these benefits, significantly reducing the unfunded portion of the liability that eventually will be reported under
GASB 45.

California’s Liabilities: Large and Growing
As discussed above, the state and many other public entities (in California and elsewhere) have made retiree health
benefits an important part of the overall compensation package offered to government workers. These benefits,
however, have become significantly more costly than they used to be.

Policy Makers Need Much More Information

Up until recently, policy makers have had little information with which to evaluate key characteristics of retiree
health benefit programs. These characteristics include the programs’ long-term costs, how benefits compare with
the vast array of retiree health plans offered by other governments, and how other public agencies are addressing
these costs. The GASB’s new accounting rules will result in important new tools for policy makers to use in
evaluating retiree health programs.

State Government Liabilities: Likely $40 Billion to $70 Billion…Or More

Over the next year or two, actuaries and accountants will be the experts making complex calculations concerning
the size of GASB 45 liabilities for the state and local governments. Our educated guess is that unfunded retiree
health liabilities for state government will total in the range of $40 billion to $70 billion and perhaps more. (This is
based on the results of other liability valuations.) The unfunded retiree health liability may exceed the combined
unfunded liabilities of CalPERS’ and CalSTRS’ pension systems-which were $49 billion, as of June 30, 2004.

Using Maryland’s valuation as a potentially comparable example, we can make a rough guess about the state’s
annual contribution for retiree health benefits, as defined by GASB 45. This amount might be in the range of
$6 billion. This would consist of about $2 billion in normal costs (the value of retiree health benefits estimated to be
earned by current employees each year) and around $4 billion more in yearly payments to retire the unfunded
retiree health liability over 30 years. Compared to the state’s current funding of $1 billion, the normal costs under
this scenario would be about twice the amount the state now spends each year for benefits under a pay-as-you-
go system.

Other Public Liabilities: Very Large

We expect that UC, most local governments, and school districts also will obtain actuarial valuations of their retiree
health liabilities. Combined, their liabilities could exceed those of the state itself, but there will be significant
variation among governments. Some local governments and school districts will have relatively small liabilities and
others will have very large ones. (The significant liabilities of the school districts in Los Angeles and Fresno, as an
example, are discussed in the nearby box.)

Retiree Health in Two School Districts
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Los Angeles Unified School District (LAUSD). The LAUSD is one of the few districts offering comprehensive
lifetime health benefits to its retirees. The LAUSD health program covers 32,000 retirees and 18,000 of their family
members. The cost to the district is about $200 million annually.

Like the state, LAUSD pays retiree health benefits on a pay-as-you-go basis. Retiree health benefits have grown
from 2.6 percent to 3.9 percent of general fund spending since 2001-02. A July 1, 2004 actuarial valuation pegged
the unfunded retiree health liability of the district at $4.9 billion. Normal costs-the amount needed to keep the
liability from growing-were estimated to be $326 million per year. The actuarial valuation estimated that annual
spending of $529 million would be needed to pay off the unfunded liability within 30 years. Currently, this would
raise retiree health expenditures by 8 percent of general fund spending.

Fresno Unified School District (FUSD). The FUSD had an unfunded retiree health and other benefits liability of
approximately $1.1 billion before the district ratified a new agreement with the Fresno Teachers Association in
August 2005. Previously, retirees with at least 16.5 years of service received premium-free benefits, which
continued as supplemental coverage to Medicare after age 65. The new agreement includes various employee
concessions, such as a new requirement for retirees under age 65 to pay the same portion of their benefit costs
as active employees-reportedly $40 to $80 per month-and a cap on the amount FUSD will pay in the future for
benefits.

A group of FUSD retirees has indicated that it may file suit regarding the health benefit changes. The group says
it was not invited to participate in negotiations on the new agreement.

State and Other Public Entities Defer Costs to Future Years

Retiree health benefits, like salaries, are earned during an employee’s working years. The benefits, however, are
paid out after retirement. Unless enough funds (with assumed, future investment earnings) are set aside to cover
normal costs of benefits while an employee is working, future taxpayers pay all or a part of the costs of the
employee’s health care after retirement.

An Example of Shifting Liabilities to Future Generations. For example, take a state employee earning a $25,000
salary in 1985. In addition to this salary compensation, the employee was promised in 1985 that the state would
pay 100 percent of his or her health benefits during retirement (if the employee worked at least 20 years). The
state, however, did not set aside any funds for those future health costs in 1985 or in any year thereafter. If that
employee retires this year, taxpayers of today and the future must pay about $5,000 per year for the employee’s
retirement health costs. While these benefits were earned doing work for the prior generation of taxpayers, the
current generation of taxpayers will bear the financial burden of paying for them. In the same way, today’s state
workforce is earning future retirement health benefits. While paying for current retirees’ health costs, the state is
not setting aside any money for future costs. The next generation of taxpayers will be left paying this bill. Because
health care costs are rising and retirees are living longer than ever before, the future costs will be much higher
than the current $5,000 per year. In this way, each generation shifts a growing liability to the next generation.

Current Taxpayers Should Pay for Current Expenses. The state (and nearly every other public entity
nationwide) does not pay its current (or normal) costs for retiree health benefits each year. Consequently, the
state fails to reflect in its budget the true costs of its current workforce. Since 1961, the state has been shifting
costs to future taxpayers. The tens of billions of dollars in unfunded liabilities now owed by the state is the result
of this approach. For this reason, the pay-as-you-go approach to retiree health care conflicts with a basic principle
of public finance-expenses should be paid for in the year they are incurred. This principle requires decision makers
to be accountable-through current budgetary spending-for the costs of whatever future benefits may be promised.

Addressing Retiree Health Costs: Recommendations and
Options
In this section of the report, we:

First discuss the need for the Legislature to take action to ensure that the vast amount of information about
retiree health liabilities soon to be released under the new accounting rules is disclosed publicly. By doing so,
the Legislature will improve the information available to it (and to local and school district leaders) as these
issues are considered over the next few years.

Next, we recommend prefunding retiree health benefits in order to begin addressing the state’s massive
unfunded liabilities.
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Finally, we discuss a range of options that the Legislature may consider if it wishes to reduce future cost
increases in retiree health benefits.

More Disclosure and Planning Needed

Currently, the Legislature-and other elected officials throughout the state-lack much of the information needed to
develop a concrete, long-term strategy for addressing retiree health care liabilities. We recommend the Legislature
take several actions to make information on these liabilities easily accessible to policy makers, researchers, and the
public. Legislative actions also should promote efforts by governments to plan for payment of future retiree health
costs.

Actuarial Valuation. The State Controller has requested $252,000 in the 2006-07 Budget Bill to obtain a retiree
health actuarial valuation for the state, consistent with GASB 45’s requirements. The valuation would provide
important information for the Legislature on the magnitude of the state’s unfunded liabilities and possible funding
options. We recommend approving the State Controller’s funding request.

Inventory of Retiree Health Liabilities Statewide. As state officials begin the process of evaluating state
government’s retiree health liabilities, local officials also are beginning the process of complying with GASB 45’s
requirements. As discussed earlier, GASB 45 will result in government financial statements having information on
retiree health liabilities similar to the information already provided for pension systems.

The State Controller already compiles audited reports of state and local pension systems. We believe it would be
valuable to have GASB 45 liabilities publicly disclosed in a similar fashion. For this reason, we recommend enactment
of legislation requiring governmental entities in California to submit their actuarial valuations to the State Controller.
We also recommend that the State Controller be required to post the valuations on the Internet (if governments
choose to submit them electronically) and produce a report annually on retiree health liabilities similar to the one
produced on the finances of public pension systems. (Any reimbursable state mandated costs under this proposal
should be minimal because local governments voluntarily obtain valuations.)

School District Recommendations. For some school districts, the size of retiree health benefit liabilities will be so
large that unless steps are taken soon to address the issue, it seems likely that districts will eventually seek
financial assistance from the state. For this reason, we reiterate our recommendations in the Analysis of the 2005-
06 Budget Bill (please see page E-50) that the Legislature require county offices of education (COEs) and school
districts to take steps to address school districts’ long-term retiree health liabilities. Specifically, we recommend
that the Legislature enact legislation to require districts to provide COEs with a plan to address retiree health
liabilities. We also recommend that the state’s school district fiscal oversight process (the AB 1200 process) be
modified to require COEs to review whether districts’ funding of retiree health liabilities adequately covers likely
costs. We will discuss this issue further in the Education chapter of the upcoming Analysis of the 2006-07 Budget
Bill.

UC Recommendations. The UC, independently of the state, negotiates with its employees concerning
compensation and retirement benefits. Historically, the Legislature has opted to appropriate funds to UC to cover
increased health benefits costs. Like the state, UC is expected to release its own retiree health valuation (under
the terms of GASB 45) by 2008. We recommend that the Legislature request UC-upon completion of the valuation-
to propose a long-term plan for addressing unfunded retiree health liabilities. Such a plan would provide the
Legislature with information regarding the long-term costs of the existing benefits and any measures UC plans to
take to lower these costs. Upon receipt of such a plan, the Legislature would be in a much better position to
consider whether additional General Fund resources should be provided to address any portion of UC’s future retiree
health costs.

Recommend Creation of Working Group on State Retiree Health Funding. Just as we recommend increased
planning and disclosure by school districts and UC, we also recommend the state plan for how it might fund retiree
health benefits in the future. Consequently, we recommend that the Legislature establish a working group-
consisting of representatives from key state agencies-to advance the state’s planning. Tasks for this working group
might include consideration of and recommendations concerning: the types of prefunding vehicles available under
state law and federal tax law, possible choices for a state agency or other entity to manage these funds,
investment guidelines, the viability of issuing bonds to reduce retiree health liabilities, strategies to increase the
funding for retiree health benefits paid from federal funds, and options to reduce state costs.

We would suggest that the working group provide an interim report to the Legislature on these subjects by January
1, 2008 and a final report by January 1, 2010-following its consideration of the state’s first actuarial valuation. In
considering the valuation, the working group should review the actuarial assumptions used (for health care inflation
and retiree mortality, for example). Rosy assumptions about future health care inflation or investment return could
result in a valuation that understates the true magnitude of state liabilities by tens of billions of dollars. For this
reason, in its final report, the working group should be required to provide its opinions to the Legislature on the436
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valuation’s overall reliability, considering the actuarial assumptions that are used.

Funding Retiree Health Benefits

As discussed above, the state (and almost all other governmental entities in California) pays for the health benefits
of retired employees on a pay-as-you-go basis. This means that retiree health services are funded when retirees
use them. The alternative is to prefund benefits.

If the state and other governments were starting from scratch today and offering retiree health benefits for the
first time, prefunding could be accomplished by paying the normal costs each year-the estimated amount that
needs to be set aside and invested to pay for health services after employees enter retirement. However, since the
state and other governments have offered these benefits for decades and have not set aside funds, they would
have to pay considerably more to fully prefund all benefits. As noted previously, GASB 45 requires the calculation of
a full prefunding annual contribution consisting of: (1) estimated normal costs and (2) an amount needed to retire
the unfunded liability for unpaid past normal costs within 30 years.

Prefunding Is the Approach Used for Pension Systems. Prefunding is the approach the state uses for its current
pension systems. The board of CalPERS, for example, requires the state to pay an amount each year that is set
aside and invested to prefund future retiree benefits. This annual amount paid to CalPERS is similar to the full
prefunding annual contribution that will be calculated under GASB 45.

There is virtually no dispute that prefunding is the best way to fund a pension system. The Legislature-and
California’s voters-have mandated a prefunding policy for state employee pensions for decades. In 1947, the
Legislature adopted a prefunding policy for state employee pensions. At that time, the Legislature enacted laws
that began to require actuarially determined contributions to the Public Employees’ Retirement Fund. In 1972, the
Legislature passed a statute that began to prefund CalSTRS pension benefits under a long-range plan.

Reasons to Prefund Retiree Health Benefits. As noted earlier, a pay-as-you-go approach to funding retiree
health benefits is problematic in that it shifts current costs to future taxpayers. The alternative-prefunding
benefits-not only avoids this problem, but also results in the following:

More Economical Over Time. Over the long term, investment earnings would supplement state and any
employee or retiree contributions for retiree health costs. This would allow the state to pay for a given level
of benefits with fewer budgetary resources and retire unfunded liabilities for retiree health care. Figure 9
illustrates the long-term benefits of fully prefunding retiree health benefits by contributing the full annual
contributions (normal costs and costs to retire unfunded liabilities) specified by GASB 45. Paying more now
can dramatically reduce costs over the long term.
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Helps Secure the Benefits Expected by Employees. Prefunding creates a pool of assets with which to
support future benefits that public employees expect to receive. These assets would strengthen the state’s
ability to provide these benefits over the long term.

Contributes to Higher Bond Ratings. Bond rating agencies, whose evaluations help determine the interest
rates paid on state debt, monitor the funding status of the retiree health program. There is no indication that
rating agencies will rush to downgrade ratings once GASB 45 reveals large retiree health liabilities. However,
unfunded pension and retiree health obligations are viewed by bond analysts as similar to debt. For rating
agencies and bond investors, more debt can be a negative consideration. As more states and local
governments address retiree health liabilities, rating agencies may compare those governments that have
acted with others that have not.

Partially Prefunding Retiree Health Benefits Is an Option. As noted earlier, our rough guess of the state’s cost
for full prefunding under GASB 45 is in the range of $6 billion annually. That amount would cover the future costs of
today’s employees, plus pay off the state’s unfunded liability over 30 years. Clearly, given the state’s budget
situation, immediately moving to this level of funding is unrealistic. Another option is funding part of the GASB 45
annual contribution. Any amount of prefunding reduces the exposure of the state to future increases in health
costs. Investment earnings from funds set aside today would help reduce future budget pressures.

LAO Recommendation. For the reasons discussed above, we recommend that the Legislature-after receiving the
state’s actuarial valuation-begin partially prefunding retiree health benefits. Recognizing the state’s current fiscal
condition, we recommend that the state ramp up to an increased level of contributions over a period of several
years. The near-term target should be the state’s normal cost level under GASB 45-the amount estimated to cover
the cost of future retiree health benefits earned each year by current employees. This amount might be in the
range of about $1 billion above what the state spends under the current pay-as-you-go approach. Funding a
minimum of the normal cost each year would help reduce the burden of future taxpayers to pay for benefits earned
today. Over the much longer term, the state could then begin to address the unfunded liability that has been
accumulated over the past half century.

Options to Reduce Future Retiree Health Costs

The Legislature and other public policy makers-confronted with an accurate accounting of the long-term costs of
retiree health benefits under GASB 45-may wish to consider options to reduce costs. In this section, we discuss
such options. Some options would allow continuation of current benefit levels, but perhaps require that employees
or retirees bear more of the costs of the benefits. Other options involve reduced benefits.

Whether the Legislature would want to pursue these options would depend on a variety of factors, such as: (1)
the desired level of compensation provided to state employees, (2) the amount of the unfunded liability, and (3)
other funding priorities. Consequently, at this point, we make no recommendations as to these options.

For Current and Past Employees, Options May Be Limited. The ability of companies and governments to cut
retiree health benefits for current and past workers is an evolving area of law, according to sources we consulted
during our research. To the extent that the state has promised employees-in statute, collective bargaining
agreements, or elsewhere-that it will pay a portion of their health care during retirement as deferred compensation,
these benefits may be a vested contractual right of the employee, just as pensions are. The Legislature may have
little or no ability to unilaterally alter such vested benefits.

For Future Employees, Extensive Options. The Legislature has much more extensive options within the law to
reduce or alter retiree health benefits for employees that begin state service in the future. There are many such
options, including:

Changing the current 100/90 formula for retiree health benefits for future hires and their dependents.

Increasing the share of retiree health benefit costs paid by employees (during their working years) and
retirees (through premiums, copayments, deductibles, and similar mechanisms).

Raising the number of years required to vest in retiree health benefits.

Establishing a defined contribution program, to which the state would agree to contribute a set amount of
money. This would eliminate the risk of unfunded state liabilities, but shift financial risk to retirees.

These types of actions would reduce the state’s normal costs for retiree health benefits. Reducing benefits for
future hires, however, would not change the unfunded liability already incurred for current and past state
employees. Moreover, if the state continued paying for retiree health benefits on a pay-as-you-go basis, changing
benefits for future hires would only result in savings decades into the future.

438



2/28/2014 Retiree Health Care: A Growing Cost for Government

http://www.lao.ca.gov/2006/ret_hlthcare/retiree_healthcare_021706.htm 15/16

Reducing state costs by taking the types of actions discussed above may create a “two tier” system of retiree
benefits (where one group of state retirees receives a richer benefit package than the other). Such systems can
be difficult to administer and can cause conflicts between groups of employees and retirees. In addition, since
providing retiree health benefits has been an important component of the state’s compensation package for its
employees, actions to significantly reduce these benefits could affect the state’s ability to recruit and retain
employees in the future without offsetting compensation increases.

Conclusion
Unfunded retiree health care liabilities of the state and other public agencies in California are significant, and over
the next several years, these liabilities will be quantified by actuaries and accountants pursuant to GASB 45.
Because of the recent, rapid rise of health care costs, this category of state liabilities has been growing very
rapidly in recent years. Figure 10 summarizes our recommendations for the Legislature to develop a strategy that
will begin to address these unfunded liabilities and reduce costs imposed upon future taxpayers.

Figure 10

Summary of LAO Findings and Recommendations On
Retiree Health Liabilities
 

»  Unfunded Liabilities
State government retiree health liabilities are likely $40 billion to
$70 billion and perhaps more.

Combined liabilities for the University of California (UC), local
governments, and school districts could exceed those of state
government.

»  More Disclosure and Planning
Recommend approving State Controller's request for $252,000 in
2006‑07 to obtain a retiree health actuarial valuation for the
state, consistent with GASB 45.

Recommend requiring public entities choosing to obtain valuations
to submit them to the State Controller.

Recommend requiring State Controller to report on retiree health
benefits, costs, and liabilities statewide.

Recommend requiring school districts to develop plans to address
retiree health liabilities.

Recommend requesting UC to propose a plan to address its retiree
health liabilities.

Recommend establishing state working group to report to the
Legislature on options for funding and reducing costs of retiree
health benefits.

»  Funding Retiree Health Benefits
Recommend beginning to partially prefund retiree health benefits
after receipt of state's retiree health actuarial valuation, ramping
up to an increased level of contributions over several years.

»  Options to Reduce Future Retiree Health Costs

Extensive options exist to reduce costs for state employees hired
in the future.
For costs related to current and past employees, options may be
limited.
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By  

Claudia Ortega

“I firmly believe state funding is the best way to go. Stable adequate funding 

in every court in every county is a responsibility the state as a whole must and 

should bear.”
— Chief Justice Malcolm M. Lucas 

Address to California Judges Association, October 1, 1995

“Quite simply, state funding allows courts to cope in coordinated fashion with 

change and the public’s needs…. It has given us room to think ahead and to 

plan …. Our courts can look at current circumstances, project future needs, 

and decide how best to meet them in orderly fashion. And we also are better 

positioned to deal with the inevitable crises that occasionally confront our court 

system.”
— Chief Justice Ronald M. George 

State of the Judiciary Address to the Legislature, March 20, 2001

“Our goal isn’t to be comfortable; our goal is to see that the public has access to 

justice and that the court system can be held directly accountable by our other 

two branches of government for the fair and effective administration of justice 

in the state.”
— William C. Vickrey 

Administrative Director of the Courts

j
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salaries for municipal and justice court judges; 
retirement benefits for justice court judges; ex-
penses related to all nonjudicial court person-
nel; and all operational and facilities costs of the 
superior, municipal, and justice courts. The state 
paid the salaries of superior court judges and 
retirement benefits of superior and municipal 
court judges, and it also funded the appellate 
courts, the Judicial Council, and the Administra-
tive Office of the Courts.

As a result of this longstanding disparate fund-
ing structure, court services varied by county 
and the ability of courts to fulfill their mandated 
mission was at risk. In his 2001 State of the Judi-
ciary address to the California Legislature, Chief 
Justice Ronald M. George painted this picture:

The pre-existing system, with funding bi-
furcated between the counties and the 
state, bred uncertainty for the courts and 
discouraged a sense of commitment by 
either funding partner. Disparities in the 
quality of justice dispensed across the state 
were common and erratic. Local courts 
were on the verge of closing, with staff cut-
backs and unfunded payrolls, facilities in 
a state of dangerous disrepair, services to 
the public drastically curtailed, and, ulti-
mately, the entire administration of justice 
at risk. 

Early Efforts to Achieve 
State Funding

In May 1969, Chief Justice Roger J. Traynor was 
faced with a delicate problem. Assembly Mem-
ber James A. Hayes had introduced a proposed 
constitutional amendment that would require 
the state to provide for the “funding, operation 
and administration” of the trial courts. Hayes, 
chair of the Assembly Judiciary Committee, an 
ex officio member of the Judicial Council, and 
a Long Beach lawyer, had long pushed for the 
ambitious concept, and the measure, Assembly 
Constitutional Amendment 66 (ACA 66), was 
coming up before his committee.

Hayes made it clear that he wanted the coun-
cil’s “specific view” on the measure rather than 
blanket opposition. Traynor, who had been Chief 
Justice for five years and was preparing to retire, 
knew there would be tremendous outcry from 
California’s judges if the state suddenly took 
over control of the trial courts. So a compromise 
was reached: the council opposed inclusion of 
the words “operation and administration” in the 
proposed measure. The council did support the 
concept of state funding of the trial courts.

The measure did not pass the Legislature 
that year, but Hayes would be back. By the time 
Donald R. Wright succeeded Traynor as Chief 

We are indebted to Larry L. Sipes, whose book Committed to Justice: The Rise of Judicial Administration in Cali-
fornia (Administrative Office of the California Courts, 2002) provided material for this article. 

For most of  

California’s history,  

the quality of justice rendered  

by the trial courts was dependent on the  

discretion and financial health of the state’s 58 county  

governments. Supplemented by extremely limited state funding,  

the counties had primary responsibility for major costs of the court system:
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Justice, the council had developed a 
plan. The council had already hired the 
consulting firm of Booz, Allen & Ham-
ilton to engage in a broad study of the 
municipal and justice courts. The firm 
was directed to supplement its work by 
studying the feasibility of a completely 
unified trial court system.

The 1971 Booz Allen report recom-
mended total state funding of the trial 
courts. Calling the current system of 
funding “a patchwork,” Booz Allen con-
cluded that state funding “provides an 
opportunity to use the state’s broader 
revenue base to avoid underfunding of 
courts in counties with marginal finan-
cial resources for supporting judicial 
services or in counties which are un-
willing to provide adequate financing.”

“It reinforces the fact that judicial 
services, although provided locally, are 
of statewide importance,” the report 
added.

Not surprisingly, the Booz Allen 
report stirred up a hornet’s nest of op-
position. Nearly 200 members of the 
Conference of California Judges (the 
precursor to the California Judges 
Association) turned out en masse at 
Los Angeles International Airport on a 
Saturday to debate the report’s recom-
mendations. A plebiscite found judges 
fairly evenly divided on a proposal to 
create a single-level trial court: 258 
were in favor and 221 against. The 
judges made it clear that they pre-
ferred local control of their courts, vot-
ing against the concept of statewide 

administration of the trial courts by 
a margin of 387 to 89. But the judges 
voted overwhelmingly in favor of state 
financing of all trial court operating 
costs with a margin of 334 to 134.

At the Judicial Council meeting a 
month later, council members voted 
on whether to approve or disapprove 
the Booz Allen recommendations. Los 
Angeles Superior Court Judge Joseph 
A. Wapner, who later gained televi-
sion fame as the People’s Court judge, 
moved to disapprove state funding of 
the trial courts. His motion failed on a 
tie vote.

The die was cast. The Judicial Coun-
cil has supported state funding of the 
trial courts ever since, and every Chief 
Justice since then has called for the 
Legislature to adopt it. Under Chief 
Justice Wright, the council proceeded 
cautiously, recommending only that 
the state assume the costs for “salaries 
and fringe benefits of all judges and 
court-related personnel in the county 
court system.”

However, persuading the Legisla-
ture to go along proved difficult, with 
various proposals for a major increase 
in state funding failing to obtain legis-
lative approval.

Proposition 13—
An Impetus
Had California voters not adopted 
Proposition 13 in 1978, state funding 
for trial courts probably would not have 

occurred for many more years. Propo-
sition 13 reduced the primary source of 
funding for local governments by limit-
ing their ability to raise property taxes. 
With new strains on their budgets, the 
counties could not afford the costs 
of running the courts. While they re-
ceived revenue from the local courts—
filing fees, fines, forfeitures, penalties, 
and other charges—the courts’ oper-
ating expenses had always exceeded 
revenue. The counties started to look 
to the state for trial court funding.

The Momentum Shifts
In 1984, Senator Barry Keene intro-
duced the Trial Court Funding Act 
of 1984 (Senate Bill 1850 and Assem-
bly Bill 3108 [Robinson]). Under this 
proposed legislation, counties could 
elect whether or not to participate. If 
a county chose to participate, the state 
would provide a block grant (a set sum 
per year, adjusted for inflation) for ev-
ery superior court and municipal court 
judgeship and for each subordinate 
judicial position. In return, the county 
would relinquish to the state the great 
bulk of the revenues it received from 
filing fees, fines, and forfeitures. The 
Legislature joined and passed the bills, 
but Governor George Deukmejian ve-
toed them. Although the act did not 
pass, the legislative findings in the pro-
posed bill would lay the groundwork 
for future debates and policymaking:

1950
Six types of lower 

courts reorganized into 

municipal and justice 

courts 

1977
Jurisdictional and pro-

cedural differences 

between justice and 

municipal courts 

eliminated 

1978
Proposition 13 approved

1984
Trial Court Funding Act 

of 1984 vetoed

1985
Trial Court Funding Act 

of 1985 adopted

1988
Brown-Presley Trial 

Court Funding Act 

enacted
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The trial of civil and criminal actions 
is an integral and necessary func-
tion of the judicial branch of state 
government.

All citizens of this state should enjoy 
equal and ready access to the trial 
courts.

Local funding of trial courts may cre-
ate disparities in the availability of 
the courts for resolution of disputes 
and dispensation of justice.

Funding of trial courts should not 
create financial barriers to the fair 
and proper resolution of actions.

This legislation promotes the gen-
eral welfare and protects the public 
interest in a viable and accessible 
judicial system.

The dialogue about state funding 
for the trial courts continued into the 
next year, during which the Trial Court 
Funding Act of 1985 (Assem. Bill 19 
[Robinson]) was enacted, albeit with-
out implementing appropriations. In 
1988, with the enactment of the Brown-
Presley Trial Court Funding Act (Sen. 
Bill 612 [Presley]; Assem. Bill 1197 [W. 
Brown]), partial state funding for trial 
court operations was achieved. The act 
gave the counties the option of par-
ticipating and guaranteed state block 
grants if they chose to do so. This legis-
lation was funded with approximately 
$300 million. The act also established 
the Trial Court Improvement Fund 

(TCIF), which would allow the Judi-
cial Council to distribute grants to the 
trial courts to improve their efficiency 
and management. However, the Leg-
islature did not fund the TCIF when it 
passed the bill.

By 1989, all counties had opted 
to participate under the terms of the 
Brown-Presley Trial Court Funding 
Act. That year the state distributed $527 
million to the counties in the form of 
block grants or other appropriations 
for trial court expenses. While the state 
was not assuming full responsibility for 
funding of trial court operations, the 
momentum had shifted significantly in 
that direction.

Making a Stronger Case
The $527 million in state funds pro-
vided to the counties in 1989 covered 
only 44 percent of total trial court costs. 
The recession that began in 1990 re-
duced the appropriation to 38 percent. 
In 1991, the Legislature established the 
goal of achieving 70 percent state fund-
ing of the trial courts by 1995–1996. 
But the recession of the early 1990s and 
the cumulative effects of Proposition 
13 imposed continuing restraints on 
fulfilling that goal. In 1991, state fund-
ing provided 51.4 percent of trial court 
costs, fell to 50.6 percent in 1992, and 
returned to 44 percent in 1993. 

Recognizing the clear pattern of 
inadequate state funding, in 1992 
the Judicial Council created the Trial 

Court Budget Commission. The com-
mission’s membership consisted of 26 
trial judges representing 10 geographic 
regions. Serving in the capacity of ad-
visory members were 4 court admin-
istrators and 2 county administrators. 
The commission was delegated the 
new responsibility of preparing annual 
budget submittals for the trial courts. 
It was also given the authority to real-
locate funds to the extent authorized 
by the annual budget and determine 
procedures for submission of budget 
information by the trial courts. 

The commission created 11 func-
tional categories of trial court budget 
purposes to replace block grant fund-
ing and established baseline budget 
requests for each trial court. 

In 1994, for the first time, the judicial 
branch, through the work of the com-
mission, presented a consolidated trial 
court budget proposal to the Governor 
and Legislature. Trial court needs were 
projected at $1.75 billion, an amount 
that far exceeded the approximately 
$526 million estimated in 1982. Al-
though Governor Pete Wilson and the 
commission had different estimates 
of trial court costs, the Governor pro-
posed a $400 million increase in state 
support for a total of $1.017 billion, an 
amount that represented 58 percent 
of trial court costs as estimated by the 
commission.

Also in 1994, with the leadership of 
Assembly Member Phillip Isenberg, 
the Legislature passed Assembly Bill 

1991 
Trial Court Realign-

ment and Efficiency Act 

adopted

1992
First branchwide strate-

gic plan approved

Trial Court Budget Com-

mission formed

1993
Publication of Justice 

in the Balance: 2020, 

Report of the Commis-

sion on the Future of the 

California Courts

1994
First consolidated 

budget proposal to the 

Legislature presented by 

the Trial Court Budget 

Commission
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2544, which declared its intent to cre-
ate a budgeting system for the judicial 
branch that would protect its indepen-
dence while preserving financial ac-
countability. Based on the Trial Court 
Budget Commission’s recommenda-
tions, the legislation also implemented 
the transition from block grants to fund-
ing based on specific court functions.

Over the next few years, the judicial 
branch faced additional reductions 
in state funding and, along with other 
state entities, continued to weather the 
financial storm. In the 1994–1995 fiscal 
year, the state provided only 34 percent 
of trial court funding and the Legisla-
ture was forced to enact emergency 

legislation to keep courts operating in 
several counties. The Judicial Council 
continued to make the argument for 
full state funding. 

Full State Funding 
Achieved
Through collaboration with justice sys-
tem stakeholders—the council, trial 
court presiding judges and executive 
officers, the California State Association 
of Counties, the Department of Finance, 
and key legislative members—the long-
held and monumental goal of full state 
funding was finally reached. In October 
1997, Governor Pete Wilson signed the 
Lockyer-Isenberg Trial Court Funding 
Act of 1997 (AB 233). This legislation 
enacted major systemic changes by

Consolidating all court funding at 
the state level, giving the Legislature 
authority to make appropriations 
and the Judicial Council responsi-
bility to allocate funds to the state’s 
courts

Capping counties’ financial respon-
sibility at the 1994 level, to be paid 
quarterly into a statewide trust fund

Requiring the state to fund all fu-
ture growth in the cost of court 
operations

Authorizing the creation of 40 new 
judgeships, contingent on an appro-
priation made in future legislation

Requiring the state to provide 100 
percent funding for court opera-
tions in the 20 smallest counties be-
ginning July 1, 1998

Raising a number of civil court fees 
to generate about $87 million annu-
ally for trial court funding.

Trial Court Unification
The effort to achieve full state funding 
was running parallel with the effort 
to unify the trial courts. Historically, 
California’s trial courts were made 
up of numerous lower courts within 
every county. From 1950 to 1994, the 
trial courts were made up of superior 
courts, municipal courts, and justice 
courts, each with its own staff and op-
erational systems. 

The branch undertook an impor-
tant step toward unification with the 
Trial Court Realignment and Effi-
ciency Act of 1991 (Assem. Bill 1297 
[Isenberg]). The legislation focused on 
three major areas of change in Califor-
nia’s trial court system: administrative 
and judicial coordination within and 
across county court systems to share 
resources, improve public access, and 
reduce operating costs; realignment of 
funding; and state funding increases 
to approximately 50 percent. Judicial 
Council advisory committees set about 
developing standards for implement-
ing coordination between superior, 
municipal, and justice courts in areas 
such as judicial resources and calen-

1994 continued
Judicial branch budget-

ing system and  funding 

based on functions 

instituted by AB 2544 

 

Justice courts con-

verted to municipal 

courts by Proposition 

191

1997
Lockyer-Isenberg Trial 

Court Funding Act 

adopted

Center for Children and 

the Courts established 

1998
Proposition 220 

approved

Governor Pete Wilson signs the Lockyer-Isenberg Trial Court Funding 

Act of 1997 as Senator Martha Escutia (left), Senator Bill Lockyer 

(behind Wilson), and others who worked for the measure look on.
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daring, and the courts developed co-
ordination plans. By 1996, the Judicial 
Council had approved the plans of all 
58 counties.

Meanwhile, in 1992, proposed Sen-
ate Constitutional Amendment 3 (SCA 
3) revisited the concept of trial court 
unification, and it was exhaustively 
studied by presiding judges, court ad-
ministrators, and the National Center 
for State Courts. That measure ulti-
mately failed in the Assembly. Then, in 
1994, Proposition 191 (SCA 7), which 
would create a single level of limited 
jurisdiction court statewide, came be-
fore the voters. Proponents argued that 
the justice courts had become identi-
cal to municipal courts in every as-
pect except name. The voters agreed, 
and the result was a trial court system 
made up of two courts—superior and 
municipal. 

Finally, in 1998, Californians voted 
to adopt Proposition 220 (SCA 4), 
which would provide for voluntary 
unification of the superior and mu-
nicipal courts of a county. The ap-
proval of judges was critical to the 
implementation of this amendment; 
a majority vote of the municipal and 
superior court judges in each county 
was needed to approve unification. By 
2001, all 58 counties had unified their 
trial courts into a single, countywide 
superior court. 

Further Reforms

Of course, the transition from county-
level funding to state funding was 
not without its challenges. Declining 
revenues and disputes as to what ac-
tually were court costs emerged, but 
over time greater fiscal stability was 
achieved. 

Equally important, the passage 
of the Lockyer-Isenberg Trial Court 
Funding Act demonstrated the critical 
role of strategic planning. The coun-
cil’s 1992 Strategic and Reorganization 
Plan had lent further credibility to the 
branch’s requests for state funding, 
and it had contributed significantly 
to the passage of the act. The judicial 
branch has continued to refine its vi-
sion and goals for the future. The cur-
rent plan, Justice in Focus: The Strategic 
Plan for California’s Judicial Branch, 
2006–2012, echoes many of the priori-
ties established in the early 1990s and 
sets forth new objectives to meet the 
public’s changing needs.

While the Lockyer-Isenberg Trial 
Court Funding Act allowed for the ma-
jor shift from disparate county fund-
ing to more stable state funding for 
the trial courts, it did not resolve two 
significant issues. Should county em-
ployees working for the trial courts 
remain county employees or become 
court employees? Should the coun-
ties continue to own their courthouses, 
or should ownership transfer to the 
judicial branch? Over the years, as 

the system of state funding evolved, 
these questions repeatedly resurfaced. 
They were soon answered. In 2000, 
the Trial Court Employment Protec-
tion and Governance Act (Sen. Bill 
2140) changed the status of the courts’ 
17,000 workers from employees of the 
county to employees of the court. And 
in 2002, the Trial Court Facilities Act 
(SB 1732) transferred governance of lo-
cal courthouses to the judicial branch, 
which meant that the Judicial Council, 
through the AOC, was given the re-
sponsibility of operating, maintaining, 
designing, and building courthouses. 
The task was formidable: 529 court 
facilities were spread throughout the 
state, and many buildings had suffered 
decades of neglect. In fall 2008, the 
Legislature passed Senate Bill 1407, a 
$5 billion court construction bond that 
will fund high-priority facilities proj-
ects throughout the state.

With these key structural changes 
in place—along with those that came 
before—the judiciary was prepared 
to meet its future responsibilities as a 
co-equal, independent branch of state 
government.

Claudia Ortega is a senior court ser-
vices analyst in the AOC’s Office of 
Communications.

1999 

One-day or one-trial jury 

service instituted
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Trial Court Employment 

Protection and Gover-

nance Act enacted

Strategic plan updated
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and Southern Regional 
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By  

Philip R. Carrizosa

which state government assumed full responsi-
bility for funding the operation and administra-
tion of California’s trial courts in all 58 counties. 
It was a gigantic step for California’s judicial 
branch, one that promised to pave the way for re-
solving the major problems plaguing the courts 
since the 1950s.

From the broadest perspective, the branch—
through the Chief Justice, the Judicial Council, 
and the presiding judges and court executives—
is now truly charting its own course rather than 
following one set by the Legislature or county 
governments. Slowly but surely, the state’s leg-
islative and executive branches are recognizing 
the judicial branch as a co-equal, independent, 

and accountable arm of gov-
ernment instead of simply 
another state agency like the 
Department of Motor Vehi-
cles. The judicial branch’s new 
course fulfills a vision held by a 
long line of Chief Justices and 
Administrative Directors. As 
Chief Justice Malcolm M. Lucas 

offered in his 1990 State of the Judiciary address, 
“We need to anticipate change and plan for ac-
tion. We need to lead and not wait to be led into 
the next millennium.”

State funding of the trial courts was foun-
dational for the judiciary’s progress, allowing 
the branch to set priorities, establish long-term 
planning, and embark on important reforms. 
Other measures were important as well: trial 
court unification, transfer of court staff from 
county to court employment, and the judicial 
branch’s assumption of responsibility for the 
state’s courthouses. But these measures would 
not have been possible without stabilized state 
funding.

 What a difference a decade makes.  

It has been a full 10 years since California 

adopted state funding of the trial courts. Starting 

on January 1, 1998, the Lockyer-Isenberg 

Trial Court Funding Act became effective and 

California’s courts entered a new era, one in 

What Have All These 
Reforms Meant?
Priorities, Planning, and Better 
Service
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Phoenix Financial System 

initiated
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California Civil Jury 
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and Management 
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More Stable Funding 
Before 1998, the effects of resource allocation 
across courts were largely disconnected from 
one another. Once state funding became avail-
able, the Judicial Council directed the Admin-
istrative Office of the Courts (AOC), Office of 
Court Research to develop workload measures 
(the Resource Allocation Study) to assist branch 
leaders in prioritizing funding to assist chroni-
cally underfunded courts. State funding has 
also provided the courts with the opportunity to 
take advantage of the state appropriations limit 
(SAL), which has been a part of the State Budget 
since 1979. Under SAL, adopted by the Judicial 
Council in 2005, trial court budgets are automat-
ically adjusted based on factors such as changes 
in the state’s population and the cost of living to 
provide a fair, year-to-year funding adjustment.

In addition, passage of the trial court fund-
ing act gave trial courts the ability to carry over 
funds from one fiscal year to the next, which is 
unique in California government. Thus, trial 
courts may use remaining fund balances to meet 
their current needs rather than returning the 
funds to the state.

Direct Services to the Courts and 
Long-Term Planning
The changes in funding meant that the courts 
could no longer depend on the counties to pro-
vide essential business services. Legal services, 
for example, had been the responsibility of 
county counsel. Presiding judges asked the Judi-
cial Council to assume this function, and, as a re-
sult, the AOC Office of the General Counsel now 
provides the courts with assistance in litigation 
management, litigation defense, and transac-

tions and offers legal advice on labor, employ-
ment, and judicial administration issues. 

As the policymaking body of a unified, unitary 
branch of government, the Judicial Council has 
increased the number and variety of other ser-
vices it provides to local courts. Three regional 
offices were created in Burbank, Sacramento, 
and San Francisco to provide operational ser-
vices directly to the local courts, particularly in 
the areas of technology, finance, legal matters, 
and human resources. Other services to the 
courts include research, communications, jury 
service improvements, grant administration, 
and innovative court programs. 

The branch’s greater fiscal stability paved the 
way for long-range, strategic planning so that lo-
cal courts could work toward the judiciary’s over-
all goal of improving access to justice. Two of the 
first reforms were the one-day or one-trial rule 
in jury selection and improvements to assist 
families and children involved in the court sys-
tem. As part of its strategic plan, the Judicial 
Council and the Administrative Office of the 
Courts formed the Center for Children and 
the Courts in 1997. The center was eventually 
merged with the Statewide Office of Family Court 
Services to create within the AOC the Center for 
Families, Children & the Courts, which provides 
research, advice, general support, and other ser-
vices for the superior courts.

Education and Training 
Standards
An education and training program for trial 
court employees was made possible by the Trial 
Court Employment Protection and Governance 
Act of 2000, which transferred court staff from 

California Courts 
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