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ITEM 9

TEST CLAIM
FINAL STAFF ANALYSIS

Pena Code Sections 264.2, 13519 and 13701
Statutes 1998, Chapters 698, 701 and 702

Domestic Violence Arrests and Victim Assistance (98-TC-14)

County of Los Angdes, Clamant

EXECUTIVE SUMMARY

Pend Code section 264.2 requires law enforcement officers who investigate and assst victims of
specified sex crimes to, among other things, give the victim a Victim of Domegtic Violence card
(victim card). The test claim statute (Stats. 1998, ch. 698) amends section 264.2 to add two crimes
for which avictim card is given: victims of spousd battery, and victims of corpord injury on a
spouse or other specified victim. Section 13519" requires the Commission on Peace Officer
Standards and Training (POST) to implement a domestic violence training course and response
guiddines with specified content. Section 13519 was amended (by Stats. 1998, ch. 701) to add
subdivison (c)(5), “[t]he Sgns of domedtic violence’ to the course content and response guidelines.

Statutes 1998, chapter 702 amends section 13701, law enforcement’ s domestic violence policy, to
add: (1) transportation to a hospital and safe passage out of the victim’ s residence, and (2) contact
information for the Cdiforniavictims' compensation program. It aso adds two provisonsto the
content of the victim card: (1) phone numbers or county hotlines for loca battered-women shelters,
and (2) a stlatement that domestic violence or assault by a person known to the victim, indluding
domestic violence or assault by the victim’s pouse, isacrime. Thistest clam Statute dso amends
subdivision (b) of section 13701 by adding ordersissued by other states, tribes or territories to the
list of enforceable protective orders in the domestic violence arrest palicy.

The Commission on State Mandates (Commission) hasissued five decisions on prior versions of
these test claim statutes within the past 17 years, as explained in the andysis.

For reasons stated in the andysis, saff finds that section 13701, subdivision (¢)(9)(D) and (H) (as
amended by Stats. 1998, ch. 702), and section 264.2, subdivision (a) (as amended by Stats. 1998, ch.
698), impose a reimbursable state-mandated program on loca agencies within the meaning of

section 6, article X111 B of the Cdifornia Congtitution and Government Code section 17514 for the
following activities

! Statutory references are to the Pena Code unless otherwise indicated.
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Providing victim cardsto victims of the following crimes. (1) Pend Code section 243,
subdivision (e), battery against a spouse, a person with whom the defendant is cohabiting, a
person who isthe parent of the defendant's child, former spouse, fiance, or fiancée, or a
person with whom the defendant currently has, or has previoudy had, a dating or engagement
relationship;? and (2) Pend Code section 273.5, willful infliction of corporal injury ona
spouse, former spouse, cohabitant, former cohabitant, or the mother or father of hisor her
child® (8§ 264.2, subd. (a)).

The one-time cogt of printing victim cards to add the following new information: (1) phone
numbers and/or local county hotlines of battered-women shelters; (2) a statement that
domedtic violence or assault by a person who is known to the victim, including domestic
violence or assault by a person who isthe spouse of the victim, isacrime. (8 13701, subd.
@©O)(H)() & (iv)).

The one-time cost of adding to the domestic violence response policy two new crimes

(88 243, subd. (€), & 273.5) to those for which avictim card is given out (§ 13701, subd.
©9)(H)).

The one-time cogt of adding the following to the description of the victim card in the
domestic violence response policy: (1) phone numbers and/or loca county hotlines of
battered-women shdlters, (2) a statement that domestic violence or assault by a person who is

known to the victim, including domestic violence or assault by a person who is the spouse of
thevictim, isacrime. (8 13701, subd. (c)(9)(H)(i) & (iv)).

Staff dso finds that al other amendments to the test claim Statutes, as discussed above, do not
condtitute a reimbursable state- mandated program under article X111 B, section 6 of the Cdifornia
Condtitution.

Recommendation
Staff recommends that the Commission partidly approve this test claim and adopt this andysis.

2 Pend Code section 243, subdivision (e).
3 Pena Code section 273.5.
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STAFF ANALYSIS

Claimant

County of Los Angeles

Chronology

05/21/99 Claimant files test daim with the Commission

06/28/99 Department of Finance (DOF) files comments on test claim with the Commission

01/11/01 Clamant requests an extenson to file areply to DOF s comments until 30 days
after the Cdifornia Supreme Court' sdecision in Carmel Valley Fire Protection
District v. Sate of California (2001) 25 Cal. 4th 287 (Carmel Valley I1)*

01/16/01 Commission gtaff grants damant’s request for an extenson

04/05/01 The Cdifornia Supreme Court issuesthe Carmel Valley Il decison

05/03/01 Claimant files response to DOF s comments

04/09/02 Commission gaff, damant, and DOF dipulate to stay proceedings until judicia
determination of County of Los Angeles v. Commission on State Mandates

07/28/03 Decison issued in County of Los Angeles v. Commission on State Mandates
(2003) 110 Cal.App.4th 1176

11/26/03 Commission gtaff issues draft Saff andyss

12/22/03 ﬁlgjmmt filestest dlam amendment, accepted by Commission gtaff astimdy

iled.

10/15/04 Commission daff issuesrevised draft saff andyss

11/05/04 Clamant files comments on the revised draft saff andyss

11/19/04 Commission gtaff issuesfind daff analyss and Proposed Statement of Decision

Background

A. Test Clam Lepidaion

In 1998, the Legidature enacted the test claim legidation to amend three Pena Code sections that
address domestic violence. Section 264.2° requires law enforcement officers who investigate and
assg victims of specified sex crimes to, among other things, give the victim avictim card. Thetest
clam statute adds two crimes for which avictim card is given. The new groups to receive acard are
victims of spousal battery, and victims of corpord injury on a spouse or other specified victim.

Section 13519° requires the Commission on Peace Officer Standards and Training (POST) to
implement adomestic violence basic training course and response guideines with content as

4 J Tyler McCauley, County of Los Angeles, letter to Paula Higashi, January 11, 2001.
> Section 264.2 was amended by Statutes 1998, chapter 698 (see §§ 1.5 & 4 of ch. 698).
® Section 13519 was amended by Statutes 1998, chapter 701.

3
98-TC-14 Domestic Violence Victim Assistance
Final Saff Analysis



specified.” Thetest daim statute adds subdivision (c)(5), “[t]he signs of domestic violence” to the
course content and response guidelines. Section 13519, subdivision (€), also requires supplementary
training as prescribed and certified by POST. Subdivision (g) requires nonsupervisory officers who
are“assigned to patrol duties and would normally respond to domestic violence calls™ to complete,
every two years, an updated domestic violence course that includes the specified content of the
response guidelines and basic training course,

Section 13701, which contains the policies and standards for officers responses to domestic
violence calls, was amended by Statutes 1998, chapter 702.1° Chapter 702 amends the policies and
dandards for asssting domegtic violence victims & the scene and the information given to the

victim. Specificdly, it addsto law enforcement’s domestic violence palicy: (1) transportation to a
hospitd and safe passage out of the victim’s resdence, and (2) contact information for the Cdifornia
victims compensation program. It aso adds two provisons to the content of the victim card: (1)
phone numbers or county hotlines for local battered-women shelters, and (2) a statement that
domestic violence or assault by a person known to the victim, including domegtic violence or assaullt
by the victim’ s spouse, isacrime. Further, the test claim statute amends subdivision (b) of section
13701 by adding ordersissued by other states, tribes or territories to the list of enforceable protective
ordersin the domestic violence arrest policy.

B. Prior Rdlated Commisson Decisons

The Commission has issued five decisons on prior versons of these test claim statutes within the
past 17 years, asfollows.

1. Penal Code section 13519 — Domestic Violence Training

Domestic Violence Training test claim: 1n 1991, the Commission denied atest dlam filed by the
City of Pasadenarequiring new and veteran peace officers to complete a course in how to handle
domestic violence complaints as part of their basic training and continuing education courses
(Domestic Violence Training, CSM-4376).1* The Commission found that the test dlaim legidation:
(1) does not require local agencies to implement a domestic violence training program and to pay the
cost of thetraining; (2) does not increase the minimum number of basic training hours, nor the
minimum number of advanced officer training hours, so no additiond cogts are incurred by loca
agencies, and (3) does not require local agenciesto provide domestic violence training.

Domestic Violence Training and Incident Reporting test claim: In 1998, the Commission
decided the Domestic Violence Training and Incident Reporting test claim (96-362-01), finding that

" See <http://ww.post.cagov/training/tps_bureau/domestic_violence/domestic-violence-
manua_wv.pdf> (as of September 24, 2004); attached in Exhibit F.

8 Penal Code section 13519, subdivision (g).
¥ Section 13701 was amended by Statutes 1998, chapter 702 (88 3.3 & 6, subd. (c)).

10 Claimant originally pled Statutes 1998, chapters 698 and 701, but amended the test claim to add
Statutes 1998, chapter 702.

1 Penal Code section 13519, subdivisions (b) and (c) (Stats. 1984, ch. 1609).
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Pena Code section 13519, subdivision (€)'? (amended by Stats. 1995, ch. 965) is not areimbursable
state-mandated program. This statute requires loca law enforcement officers below the rank of
supervisor who normaly respond to domestic violence calls to complete an updated domestic
violence course every two years. The Commission found that because law enforcement officers are
aready required to take 24 hours of continuing education every two years, requiring the two-hour
course as part of the 24-hour requirement does not impose increased costs mandated by the state.

The Commission’s decision was upheld by the Second Didtrict Court of Apped in County of

Los Angeles v. California Department of Finance, holding that the statute did not impose a
reimbursable state-mandated program because it merely “directed local law enforcement agencies to
redllocate their training resources in a certain manner by mandating the inclusion of domestic
violence training.”*®

2. Penal Code section 13701 — Domestic Violence Response and Arrest Policies

Domestic Violence test claim [response policies]: In 1987, the Commission adopted the Domestic
Violence Statement of Decision (CSM-4222), finding that the test dlaim statutes™ are state-mandated
programs that require locad law enforcement agencies to: “devel op, adopt and implement policies

and standards for officer’ s responses to domestic violence cdls; ... [maintain] records and recording
systems, and ... [provide] specific written information ... to victims of domestic violence” The
Commisson's parameters and guiddines dlowed rembursement for, among other things: (1)
development, adoption and implementation of a domestic violence palicy; (2) preparing a statement

of information for incidents of domegtic violence and giving it to victims (not induding the victim

card™®); and (3) reporting to the Attorney Genera. Furnishing the victim with written information

when responding to domestic violence incidents is al'so rembursable.

Except for the 2003-2004 fisca year, however, the Legidature has suspended these activities (the
Domestic Violence mandate, Stats. 1984, ch. 1609) every year since the current test clam statute's
operative date (January 1, 1999) based on authority in Government Code section 17581.1°

12 Thisis currently section 13519, subdivision (g) as amended by Statutes 1998, chapter 701.
13 County of Los Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th 1176, 1194.
14 Statutes 1984, chapter 1609 and Statutes 1985, chapter 668 (Pen. Code, 88 13700-13731).

15 The victim card provision was added in 1991, which the Commission found reimbursable in the
Rape Victims Counseling Center Notice test claim, CSM-4426 (1993), attached in Exhibit E.

16 Except for the 2003-2004 budget (Stats. 2003, ch. 157), Statutes 1984, chapter 1609 and Statutes
1985, chapter 668 have been suspended by the Legidature pursuant to Government Code section
17581 every year Since the operative date of the current test claim statutes (January 1, 1999) as
follows: Statutes 1998, chapter 282, Item 9210-295-001, Schedule (8), Provision 2; Statutes 1999,
chapter 50, Item 9210-295-0001, Schedule (8), Provision 2; Statutes 2000, chapter 52, Item 9210~
295-0001, Schedule (8), Provision 3; Statutes 2001, chapter 106, Item 9210-295-0001, Schedule (8),
Provision 3; and Statutes 2002, chapter 379, Item 9210-295,0001, Schedule (8), Provison 3. The
Legidature did not suspend in 2003-2004, as of August 2, 2003, the date the 2003-2004 budget was
enacted. It was suspended again in the 2004-2005 budget: Statutes 2004, chapter 208, I1tem 9210-
295-0001, Schedule (3), Provison 5.
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Domestic Violence Arrest Policiesand Standardstest claim: In 1997, the Commission adopted
the Domestic Violence Arrest Policies and Standards Statement of Decision (96-362-02), finding
that Penal Code section 13701, (as amended by Stats. 1995, ch. 246) condtitutes a reimbursable
state-mandated program for devel opment, adoption, and implementation of domestic violence arrest
procedures.t’ The Commission distinguished between the domestic violence response proceduresin
the suspended statute discussed above, and domestic violence arrest procedures in the amended test
claim statute (now § 13701, subd. (b)), and concluded that the arrest procedures are not part of the

legidative suspenson of the response policy.
3. Penal Code section 264.2 — Victim Card Digtribution

Rape Victims Counseling Center Notice test claim: In 1993, the Commission adopted the Rape
Victims Counseling Center Notice Statement of Decision (CSM-4426), finding that Statutes 1991,
chapter 999 and Statutes 1992, chapter 224 (Pen. Code, 8§ 264.2, subds. (b)(1) & (b)(2), & Pen.
Code, § 13701) is a state-mandated program. The parameters and guiddineslist the following
reimbursable activities

[R]equiring loca law enforcement agencies to notify the loca rape victim counseling center
when the victim is trangported to a hospital for examination and the victim approves of that
notification; subject to the gpprova of the victim and ypon request from the treeting hospitd,
to verify whether the local rgpe victim counsding center has been natified; to revise the
“Victims of Domedtic Violence’ card by adding information to assist rgpe victims, and to
furnish argpe victim with a“Victims of Domestic Violence” card.

Claimant’s Position

Clamant contends that the test claim legidation congtitutes a reimbursable sate-mandated program
pursuant to article X111 B, section 6 of the Cdifornia Constitution and Government Code section
17514. Claimant requests rembursement for the costs of providing victim cards to new groups of
victims, giving additiona written information to victims, giving victims additional emergency
assstance, training officers, updating policies and procedures and modifying record- keeping
systems.

Claimant amended the test claim in December 2003 to add Statutes 1998, chapter 702, but pled the
same activities asin the origina test dlaim. The Commisson accepted the amendment asfiled ina
timey manner. Claimant concurred with the draft Saff andysis, as noted below.

State Agency Position

17 This mandate (Stats. 1995, ch. 246) currently has $1000 in the 2004-05 budget: Statutes 2004,
chapter 208, Item 8120-102-0268, Schedule (1). The parameters and guiddlines for thisclaim
identify auniform cogt alowance asfollows: A standard time of twenty-nine (29) minutes may be
clamed to identify the primary aggressor in any domestic violence incident. The standard time of
twenty-nine (29) minutes is broken down as follows. Seventeen (17) Minutes— Interview of both
paties. Tweve (12) Minutes — Consderation of the factors listed [in the reimbursable activities].
Thetotal cost will be determined by multiplying the number of reported responses x the average
productive hourly rate, including applicable indirect costs as specified in section V., paragraph B,
herein, x .48 (29 minutes divided by 60 minutes).
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The Department of Finance (DOF) comments regarding Statutes 1998, chapter 698, that “these
provisons would appear to result in a reimbursable state-mandated loca program ....” (Chapter 698
added two new groups of victims to those who receive avictim card). But DOF notes that the
Legidature has suspended the mandates imposed by Statutes 1984, chapter 1609 relating to law
enforcement responses to domestic violence, and argues that thisincludes the provisons of section
13701 requiring distribution of avictim card. According to DOF, “until such time asthe Legidature
may opt to remove its sugpension of this mandate, we believe any reimbursable provisons of

Chapter 698/98 at issue in the present matter would smilarly not be rembursable.”

Regarding Statutes 1998, chapter 701, DOF states that requiring the domestic violence training

course for law enforcement officers to include techniques for recognizing the signs of domestic
violence would be satisfied by POST. Asto the rest of chapter 701 (responding to domestic violence
cdlsto include emergency assstance to the victim’s children, transportation of the domestic

violence victim and children to a hospita for treetment if necessary, and police assistance in safe
passage out of the victim’s resdence), DOF believes “that these provisons may result ina
reimbursable state-mandated locad program.” However, based on the Legidature' s suspension of
Statutes 1984, chapter 1609, DOF believes “any provison of Chapter 701/98 at issue ... would not
be rembursable.”

No other state agencies commented on the test claim, nor on the amendment.

Discussion

The courts have found that article X111 B, section 6 of the California Congtitution'® recognizes the
state congtitutional restrictions on the powers of local government to tax and spend.*® “Its purposeis
to preclude the state from shifting financid respongbility for carrying out governmentd functionsto
local agencies, which are ‘ill equipped’ to assume increased financid respongibilities because of the
taxing and spending limitations that articles X111 A and XIIl B impose”®® A test dlaim Statute or

executive order may impose a reimbursable state-mandated program if it orders or commandsalocd
agency or school district to engagein an activity or task.?* In addition, the required activity or task

18 Article X111 B, section 6, subdivision (a), (as amended by Proposition 1A in November 2004)
provides:

(@ Whenever the Legidature or any state agency mandates a new program or
higher leve of service on any loca government, the state shal provide a subvention
of funds to remburse that loca government for the costs of the program or increased
level of service, except that the Legidature may, but need not, provide asubvention
of funds for the following mandates. (1) Legidative mandates requested by the locd
agency afected. (2) Legidation defining anew crime or changing an exigting
definition of acrime. (3) Legidative mandates enacted prior to January 1, 1975, or
executive orders or regulations initidly implementing legidation enacted prior to
January 1, 1975.

19 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735.

20 County of San Diego v. Sate of California (1997) 15 Cal.4th 68, 81.

21| ong Beach Unified School Dist. v. Sate of California (1990) 225 Cal.App.3d 155, 174.
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must be new, condtituting a“new program,” or it must create a“higher level of service” over the
previoudy required level of service

The courts have defined a* program” subject to article X111 B, section 6, of the Cdifornia
Condtitution, as one that carries out the governmenta function of providing public services, or alaw
that imposes unique requirements on local agencies or school digtricts to implement a ate policy,

but does not apply generdly to al residents and entitiesin the state®® To determine if the program is
new or imposes a higher leve of service, the test dlaim legidation must be compared with the legd
requirements in effect immediately before the enactment of the test dlaim legidation.?* A “higher
level of service’ occurs when the new “ requirements were intended to provide an enhanced service
to the public.”® Findlg/, the newly required activity or increased level of service must impose costs
mandated by the state.*®

The Commission is vested with exclusive authority to adjudicate disputes over the existence of Sate-
mandated programs within the meaning of article X111 B, section 6.2’ In making its decisions, the
Commission must drictly congtrue article X111 B, section 6 and not apply it as an “ equitable remedy
to cure the percaived unfairness resulting from political decisions on funding priorities”

Thistest dam presents the following issues:
Isthetest clam legidation subject to article X111 B, section 6 of the Cdifornia Condtitution?

Does the test clam legidation impose anew program or higher leve of service on locd
agencies within the meaning of article Xl111 B, section 6?

Doesthe test claim legdation impose “ costs mandated by the state” within the meaning of
Government Code sections 17514 and 175567?

Does the Commission have jurisdiction over activities decided in aprior test clam?

22 5an Diego Unified School Dist. v. Commission on Sate Mandates (2004) 33 Cal.4th 859, 878,
(San Diego Unified School Dist.); Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830,
835 (Lucia Mar).

23 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (resffirming the test set out in
County of Los Angeles v. Sate of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 Cal.3d
830, 835).

24 gan Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

2> San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

26 County of Fresno v. Sate of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

27 Kinlaw v. Sate of California (1991) 54 Cal.3d 326, 331-334; Government Code sections 17551
and 17552.

28 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. Sate of
California (1996) 45 Cal.App.4th 1802, 1817.
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If the Commission finds a reimbursable sate- mandate in the test claim Statute(s), does article
X111 B, section 6, subdivision (b)(5), apply to thistest clam?

Issue 1. Isthetest claim legidation subject to article X111 B, section 6 of the California
Congtitution?

A. Dothetest claim statutesimpose state-mandated activities on local agencies?

Domestic violence arrest policy (8 13701, subd. (b)): Statutes 1998, chapter 702 amended section
13701, subdivision (b),2° by adding ordersissued by other states, tribes or territoriesto the list of
enforceable protective ordersin the domestic violence arrest policy. Thetest clam statute amended
the preexisting law asfollows

These [domestic violence arredt] policies dso shdl require the arrest of an offender, absent
exigent circumstances, if thereis probable cause that a protective order issued under Chapter
4 (commencing with Section 2040) of Part 1 of Divison 6, Divison 10 (commencing with
Section 6200), or Chapter 6 (commencing with Section 7700) of part 3 of Divison 12, of the
Family Code, or Section 136.2 of this code, or any other date, tribe, or territory, has been
violated.

Loca law enforcement agencies must now amend their domestic violence arrest policies to include
these orders issued by other jurisdictions. Staff finds this amendment is not a state mandate because
it isincidentd to arequirement of federd law.

The legidative history of this amendment clearly indicates that it was enacted to bring Cdifornia

into compliance with the federd Violence Againgt Women Act (18 U.S.C. § 2265), which requires
any protective order issued by a court of one state or Indian tribe to be accorded full faith and credit
by the court of another state or Indian tribe and enforced asiif it were the order of the enforcing State
or Indian tribe*°

In San Diego Unified School District v. Commission on State Mandates,3! the California Supreme
Court considered whether the pupil expulsion hearing procedures of Education Code section 48918
are reimbursable. The court held that this Education Code provision was adopted to implement a
federa due process mandate, so the hearing costs were not reimbursable®? 1n doing o, the court
espoused the following rule.

[FJor purposes of ruling upon arequest for reimbursement, challenged state rules or
procedures[i.e., test claim statutes] that are intended to implement an gpplicable

29 This subdivision was added by Statutes 1995, chapter 246, which the Commission found is
rembursable in the Domestic Violence Arrest Policies and Standards, 96-362-02 (1996) test claim
(in Exhibit ).

30 Senate Judiciary Committee analysis, Assembly Bill No. 2177 (1997-1998 Rey. Sess.) as amended
March 26, 1998, page 1 (in Exhibit F).

31 san Diego Unified School Dist., supra, 33 Cal.4th 859.

321d. at page 888.
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federd law -- and whaose cogts are, in context, de minimis -- should be treated as part
and parcdl of the underlying federal mandate >

The reasoning of the San Diego Unified case gppliesto this claim because the amendment in the test
clam gatute was intended to implement afederd law (the Violence Againgt Women Act) and
contains a de minimis, one-time cost (inserting a phrase in the domestic violence arrest palicy).

Thus, gaff finds that the amendment to section 13701, subdivison (b), in Statutes 1998, chapter 702
does not impose a state-mandated activity on local agencies becauseit is “part and parcd of the
underlying federd mandate.”3*

Excluding the support person (Pen. Code, § 264.2, subd. (b)(4)): Section 1.5 of Statutes 1998,
chapter 698 adds subdivision (b)(4) to section 264.2 regarding sex-crimevictims

A support person may be excluded from amedica evidentiary or physica
examindion if the law enforcement officer or medica provider determinesthat the
presence of that individua would be detrimental to the purpose of the examination.

Preexisting law gives the victim of specified sex crimes™ the right to have a support person present
during any medicd evidentiary or physica examination.

Staff finds that subdivision (b)(4) does not impose a state-mandated activity on local agencies. The
statute’ s use of the word “may” makes this activity at the officer’s discretion.®® Therefore, Pendl
Code section 264.2, subdivision (b)(4), is not subject to article X 11 B, section 6.37

Basic training (8 13519, subd. (c)(5)): Section 13519 requires POST to implement a course for
training law enforcement officers in handling domestic violence complaints and developing
guidelines for response to domestic violence. Section 1 of the test claim statute (Stats. 1998,

ch. 701) amended subdivison (c)(5), to add “sgns of domestic violence’ to the list of basic training
procedures and techniques.

In 1991, the Commission, in the Domestic Violence Training decison, CSM-4376 (1991), found that
the basic training procedures and techniques of section 13519, subdivision (c), are not mandatory
because the test claim legidation: (1) does not require local agencies to implement adomestic

violence training program and to pay the cost of the training; (2) does not increase the minimum

number of basic training hours, nor the minimum number of advanced officer training hours, so no

331d. at page 890.
3 San Diego Unified School Dist., supra, 33 Cd.4th at page 890.

% These include rape (8 261) statutory rape (§ 261.5), spousal rape (8§ 262), sodomy (8§ 286), oral
copulation (8 288a), and forcible acts of sexua penetration (8 289).

3% Kern High School Dist., supra, 30 Cal.4th 727, 742; City of Merced v. Sate of California (1984)
153 Cal.App.3d 777, 783.

37 Alternatively, because claimant pled no activities related to subdivision (b)(4), thereisno
evidence in the record that excluding the support person imposes costs mandated by the State.
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additiond cogts are incurred by loca agencies, and (3) does not require locd agencies to provide
domestic violence training.3® The same andlysis appliesto thistest daim.

Staff finds that the statutory amendment pled by claimant does not mandate basic training activities
on locd law enforcement agencies because the requirement to implement the domestic violence
course ison POST, a state agency. Moreover, the requirement to complete the basic training course
on domestic violence is mandated only on the individua seeking peace officer datus.

Subdivision (c) of section 13519 dtates that “the course of basic training for law enforcement officers
shdl, no later than January 1, 1986, include adequate ingtruction in the [domestic violence]
procedures and techniques described below: ...." Thetest claim statute does not mandate local
agenciesto provide the course of basic training, nor does it specify who is required to provideit.

In addition, there are no provisionsin other statutes or regulations issued by POST that require loca
agencies to provide basic training to recruits. Since 1959, section 13510 and following have
required POST to adopt rules establishing minimum standards relating to the physical, mentd and
mora fitness governing recruitment of new local law enforcement officers®® Recruits may obtain
the required training at any intitution approved by POST.*® Moreover, “each applicant for
admission to abasic course of training certified by [POST] who is not sponsored by alocal or other
law enforcement agency . . . shdl be required to submit written certification from the Department of
Justice . . . that the applicant has no crimina history background. . . . "*

Since 1971, section 832 has required “ every person described in this chapter as a peace officer” to
satisfactorily complete an introductory course of training prescribed by POST before they can
exercise the powers of a peace officer.*> Subdivision (€)(1) requires any person completing the basic
training course “who does not become employed as a peace officer” within three yearsto passthe
basic training examination. POST may charge afee for the basic training examination to each
“gpplicant” who is not sponsored or employed by aloca law enforcement agency.*®

Because the test claim statute does not mandate local agenciesto incur cogts to provide basic
training, including the domestic violence course, staff finds that section 13519 (as amended by Stats.
1998, ch. 701), asit applies to basic training, does not impose a state-mandated activity on loca
agencies.

Continuing training (8 13519, subd. (c)(5)): Asdiscussed above, the test clam Statute
(Stats. 1998, ch. 701) amended subdivision (c)(5), to add “sgns of domestic violence” to thelist of
basic training procedures and techniques. Subdivision (g), the continuing training provision,

3 Thisfinding is consistent with the Commission’s decision in Law Enforcement Racial and
Cultural Diversity Training 97-TC-06 (2000).

39 These standards are found in Title 11 of the California Code of Regulations.
0 Penal Code section 13511, subdivision (a).
1 Penal Code section 13511.5.

42 See dso POST s regulation, California Code of Regulations, title 11, section 1005, subdivision
(@(9).
“3 Penal Code section 832, subdivision (g).
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requires specified peace officers to take the domestic violence course every two years “that is
developed according to the standards and guiddines developed pursuant to subdivision (d).”
Subdivison (d) states. “The guidelines developed by the commission [POST] shal dso incorporate
the foregoing factors” These foregoing factors are listed in subdivision (c), the subdivision that was
amended by the test clam statute to include the “signs of domestic violence’ to the course content.
Thus, the test claim amendment to subdivison (c) aso afects continuing training.

The Commission found that the domestic violence continuing education requirement of section

13519 is not a reimbursable mandate in the Domestic Violence Training and Incident Reporting
decison, 96-362-01 (1996). Thistest clam was litigated and the decision upheld by the court in
County of Los Angeles v. Commission on State Mandates (2003) 110 Cal.App.4th 1176. But the
court stated that POST certification for continuing educeation “is, for dl practica purposes, not a
‘voluntary’ program and therefore the County must, in order to comply with section 13519, add
domedtic violence training to its curriculum.” (1d. at 1194).

For this reason, staff finds that the amendment to section 13519, subdivision (c)(5), as applied to
continuing training, is mandated by the sate. It istherefore further andyzed under Issue 2 below.

Response palicy, victim assistance & information (8 13701, subd. (¢c)(7) & (c)(9)(D)): Thetest
clam gtatute added the following underlined provisions to section 13701’ s domestic violence
response policy:

(subd. (c)(7)): Include standards for “Emergency assistance to victims, such as medicd care,

trangportation to a shelter, or a hospitd for trestment when necessary, and police standbys for
removing persona property and assistance in safe passage out of the victim’'s resdence.”

(subd. (©)(9)(D)): Include in written information given to the victim “A statement that, “For
information about the Cdiforniavictims compensation program, you may contact  1-800-
777-9229.

Before the test claim statute, the domestic violence response policy was not required to include the
underlined provisions above.

Therefore, adding these statements to the domestic violence response policy is required based on the
plain language of section 13701, subdivison (8), which states. “ Every law enforcement agency in

this state shall develop, adopt, and implement written policies and standards for officers’ responses
to domestic violencecalls ... ."** [Emphasis added]

The Legidature, however, has suspended the underlying requirement to develop, adopt, and
implement policies and standards for officers responses to domestic violence calls. Asdiscussed in
the Background, the Commission approved the Domestic Violence test clam (CSM-4222) in 1987.
As dated in the parameters and guiddines, loca agencies are digible for rembursement for the
following activities (1) developing, adopting and implementing a Domegtic Violence Policy; (2)
preparing a satement of informetion for victims of incidents of domegtic violence; (3) preparing a
gatement of information for victims of domestic violence; and (4) reporting to the Attorney Generdl.
The Commission aso found that furnishing the victim with written information when responding to

4 This finding is consistent with the Commission’s decision in the Domestic Violence decision
(CSM-4222), attached in Exhibit E.
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domedtic violence incidents, as well as report writing and other specified costs are reimbursable.
Except for one year, the Legidature has suspended Statutes 1984, chapter 1609*° in each budget act
in fiscal years 1992- 1993 through 2004-2005.%° Although the budget acts do not mention Statutes
1985, chapter 668, (part of the Domestic Violence decison, CSM-4222), s&ff finds that the
Legidature suspended it also. As specified in the State Controller’ s Office Claiming Ingtructions for
CSM-4222, the entire domestic violence program as outlined in the parameters and guiddines was
suspended.*’

Thus, theissue here iswhat effect the sugpension of Domestic Violence CSM-4222 (§ 13701, Stats.
1984, ch. 1609, Stats. 1985, ch. 668) has on the analysis of the test claim amendments to Pend Code
section 13701.

DOF comments that the Legidature has suspended the mandates imposed by Statutes 1984, chapter
1609 relating to law enforcement responses to domestic violence. According to DOF, “until such
time as the Legidature may opt to remove its suspenson of this mandate, we believe any
reimbursable provisons of Chapter 698/98 at issue in the present matter would smilarly not be
rekmbursable.”

Claimant disagrees, arguing that the suspension of Statutes 1984, chapter 1609 does not include the
victim card provisions*® According to claimant, because chapter 1609's ‘ optional’ requirements are
different from the mandated requirementsin the test claim legidation, chapter 1609 is not relevant as
to whether the test claim isrembursable.

“5 Except for the 2003-2004 budget, Statutes 1984, chapter 1609 has been suspended by the
Legidaure since the operative date of the current test claim statutes (January 1, 1999), as follows:
Statutes 1998, chapter 282, Item 9210-295-001, Schedule (8), Provision 2; Statutes 1999, chapter 50,
Item 9210-295-0001, Schedule (8), Provision 2; Statutes 2000, chapter 52, Item 9210-295-0001,
Schedule (8), Provision 3; Statutes 2001, chapter 106, Item 9210-295-0001, Schedule (8), Provision
3; and Statutes 2002, chapter 379, Item 9210-295,0001, Schedule (8), Provision 3.

%% The Legidature did not suspend the mandate in 2003-2004. However, chapter 1609 was
suspended again in the 2004-2005 budget act (Stats. 2004, ch. 208): Item 9210-295-0001, Schedule
(3), Provision 5.

47 State Controller’s Office, County Mandated Cost Manual, Revised 9/94, page 1 (in Exhibit F).

48 Claimant cited the victim card provisions of Penal Code section 13701, but the arguments also

apply to the victim card provisions of Pena Code 264.2. It gppears claimant’ s comments implicitly

refer to the following prior Commisson decisons. (1) Domestic Violence, CSM-4222 (1987) [Stats.
1984, ch. 1609 & Stats. 1985, ch. 668]; and (2) Rape Victims Counseling Center Notice, CSM-4426
(1993) [Stats. 1991, ch. 999 & Stats. 1992, ch. 224] (in Exhibit E).
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For reasons stated below, staff finds that for yearsin which the Legidature suspends the mandate to
develop, adopt, and implement a domestic violence response policy, adding the provisonsin (c)(7)
and (c)(9)(D) to the response palicy is voluntary and not mandated by the state. But for years when
the Legidature does not suspend the mandate to develop, adopt, and implement adomestic violence
response palicy, the activity of adding the provisonsin (c)(7) and (c)(9)(D) to the response palicy is
mandated by the state.

Government Code section 17581, subdivision (a), governs mandate suspension. It makes complying
with test claim statutes optiona for loca agencies on two conditions. Firgt, the Commission (or the
Legidature or any court) must find that the test claim statute, or any portion thereof, isa
reimbursable state mandate. Second, the Legidature must specify in the budget that the test daim
datute is not reimbursable for the fisca year (by appropriating zero dollars for the program).
Government Code section 17581, subdivision (a), states the following:

No local agency shdl be required to implement or give effect to any Statute or
executive order, or portion thereof, during any fiscal year and for the period
immediatdy following that fiscd year for which the Budget Act has not been
enacted for the subsequent fiscd year if dl of the following gpply:

(1) The statute or executive order, or portion thereof, has been determined by the
Legidature, the commission, or any court to mandate a new program or higher
level of service requiring reimbursement of local agencies pursuant to Section
6 of Article X111 B of the Cdifornia Condtitution.

(2) The statute or executive order, or portion thereof, has been specifically
identified by the Legidature in the Budget Act for the fiscd year as being one
for which reimbursement is not provided for that fiscal year. For purposes of
this paragraph, a mandate shdl be considered to have been specificaly
identified by the Legidature only if it has been included within the schedule
of reimbursable mandates shown in the Budget Act and it is specificaly
identified in the language of a provison of the item providing the
gppropriation for mandate reimbursement.

The activity required by the test claim statute to amend the original domestic violence response
palicy isincluded within the suspended program. The test clam Statute requires adding
trangportation to “a hospital for treatment when necessary,” and “assistance in safe passage out of
the victim’sresidence’ to the emergency assistance provison of the domestic violence response
policy. It dso requires adding victim’'s compensation program contact informetion to the domestic
violence response policy. The underlying suspended program encompasses these emergency
assistance and victim information test clam amendments.

Since the underlying domestic violence response policy is voluntary in yearsthat it is suspended by
the Legidature, the local agencies obligation to amend the response policy isdso voluntary in years
the sugpendon isin effect. The Cdifornia Supreme Court, in Kern High School District, found that
“if aschool digtrict eects to participate in or continue participation in any underlying voluntary
education-related funded program, the digtrict’ s obligation to comply with the notice and agenda
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requirements related to that program does not constitute a reimbursable state mandate.”*® The court
further stated, on page 731 of the decision, that:

[W] ergect claimants assertion that they have been legally compelled to
incur notice and agenda costs, and hence are entitled to reimbursement from
the state, based merely upon the circumstance that notice and agenda
provisons are mandatory e ements of education-related program in which
claimants have participated, without regard to whether claimant’s
participation in the underlying program s voluntary or compelled.
[Emphasis added.]

The Commission isrequired to follow the holding of the Cdifornia Supreme Court in interpreting
state mandate i ssues.

Therefore, for fisca years when the Domestic Violence, CSM-4222 (1987) program is suspended,
gaff finds that adding the emergency assstance and victim information to the domestic violence
response policy, as required by Penad Code section 13701, subdivision (¢)(7) and (c)(9)(D), is part of
the suspended mandate, CSM-4222, and isoptiond. For fiscal years when the Legidature does not
suspend the program, staff finds that adding the emergency assistance and victim information to the
response policy is mandated by the state. Thus, the analysis continues under Issue 2 as to whether
the activitiesin Pena Code section 13701, subdivision (¢)(7) and (¢)(9)(D), condtitute a new

program or higher level of servicein yearsthat the Legidature does not suspend the underlying
domestic violence response policy program (CSM-4222).

Response palicy, victim card (8§ 13701 subd. (c)(9)(H)): Thetest claim statute requiresloca
agencies to add the following to the victim card provison in the domestic violence response policy:
“(i) The names and phone number of or local county hotlines for, or both the phone numbers of and
local county hatlinesfor, locd shelters for battered women and rape victim counsdling centers
within the county, including those centers specified in Section 13837 ... [1]...[1] (iv) A Staement
that domestic violence or assault by a person who is known to the victim, including domestic
violence or assault by a person who is the spouse of the victim, isa crime.”

The victim card provison was not part of the suspended domestic violence response policy mandate
because it was added to section 13701 in 1991, and was the subject of a prior test claim: Rape
Victims Counseling Center Notice (CSM-4426) that was approved by the Commisson. Init, the
Commission found that revising the victim card, and furnishing it to victims, isreimbursable. The
Commisson’sdecison in Rape Victims Counseling Center Notice has not been suspended by the
Legidaiure.

Therefore, gaff finds that adding the following to the domestic violence response policy is mandated
by the gtate: (1) phone numbers of or county hotlines for local battered women sheltersand (2) a
statement that domestic violence or assault by a person who is known to the victim, induding
domedtic violence or assault by a person who is the spouse of the victim, isa crime.

Providing the victim card (8 264.2, subd. (a)): Section 1.5 of Statutes 1998, chapter 698 amended
subdivision (a) of section 264.2 to require law enforcement officersto give victims of specified sex
crimesaVictim of Domestic Violence Card, or victim card. The test clam statute adds victims of

49 Kern High School Dist., supra, 30 Cal.4th at page 743.

15
98-TC-14 Domestic Violence Victim Assistance
Final Saff Analysis



two crimes--dleged battery or corpora injury on a spouse or other pecified victim--to theligt of
those for which avictim card is provided. Statutes 1998, chapter 698 amended section 264.2,
subdivision (a) as follows (added text underlined):

(8 Whenever there is an dleged violation or violations of subdivison (€) of Section 243, or
Section 261, 261.5, 262, 273.5, 286, 288a, or 289, the law enforcement officer assgned to
the case shdl immediatdy provide the victim of the crime with the "Victims of Domestic
Violence' card, as specified in subparagraph (G)° of paragraph (9) of subdivision (c) of
Section 13701 of the Pena Code.

Penal Code section 243, subdivision (€), involves battery againg “a spouse, a person with whom the
defendant is cohabiting, a person who is the parent of the defendant's child, former spouse, fiancé, or
fiancée, or a person with whom the defendant currently has, or has previoudy had, a deting or
engagement relaionship.” Pend Code section 273.5 involves willful infliction of corpord injury on
a"“spouse, former spouse, cohabitant, former cohabitant, or the mother or father of hisor her child.”

Staff finds that Penal Code section 264.2, subdivision (a), as amended by the test dlaim statute
imposes a state-mandated activity on locd agencies to provide two new groups of victims of
specified crimes with avictim card.

Summary: On the issue of whether or not the test claim statutes impose a tate- mandate activity on
loca agencies, 4t finds the following.

13701 (d): DV arrestpolicy - No. A de minimisactivity intended to implement afederd law.

264.2 (b)(4): Excluding the - No. A discretionary activity.

support person

13519 (¢)(5): Basctraning - No. Requirement ison POST and on person seeking peace officer
datus.

13519 (¢)(5): Continuing - Yes for dl practical purposes not voluntary. County of Los Angeles

traning v. Commission on State Mandates (2003) 110 Cal.App.4th 1176,
1194.

13701 (c)(7) & (c)(9)(D): - Yes, adding statements to the response policy is mandatory in years

regponse policy, victim in which the Legidature has not suspended the Domestic Violence

assstance and information mandate.

13701 (c)(9)(H): Response - Yes, amending the victim card provision in the response policy is

palicy, victim card mandatory.

264.2 (a): Providing the - Yes, providing victim cards is mandatory.

victim card

%0 The reference to subparagraph (G) of paragraph 9 of subdivision (c) of Penal Code section 13701
isin error, as (G) does not refer to the victim card. The correct reference to victim cardsis
subparagraph (H). Subparagraph (G) requires providing victims with a statement about the right to
file civil suit for certain losses and expenses. This subparagraph predates the test claim statutes and
isnot andyzed herein.
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B. Doesthetest claim legidation qualify asa program under article X111 B, section 6?

For the remaining test claim statutes (88 13519, subd. (c)(5), & 13701, subd. (c), & 264.2, subd. (a),
as amended by the test claim statutes) to be subject to article X111 B, section 6 of the Cdifornia
Condtitution, the legidation must condtitute a“program,” defined as a program that carries out the
governmental function of providing a service to the public, or laws which, to implement a date

palicy, impose unique requirements on loca governments and do not gpply generdly to dl residents
mgentities in the state. > Only one of these findings is necessary to trigger article X111 B, section

6.

The test daim datutes pertain to asssting and ditributing information to domegtic violence victims
and domedtic violence training for law enforcement. These activities are peculiarly governmenta
public safety functions administered by locd law enforcement agencies as a service to the public.
Moreover, the test claim legidation imposes unique requirements on local agencies that do not apply
generdly to dl resdents and entities of the sate. Therefore, Saff finds the test clam statutes
condtitute a“program” within the meaning of article XI11 B, section 6.

Issue 2: Doesthetest claim legidation impose a new program or higher level of service on
local agencies within the meaning of article X111 B, section 6 of the California
Congtitution?

To determineif the “program” is new or imposes a higher leve of service, a comparison must be
made between the test claim legidation and the legd requirements in effect immediately before
enacting the test daim legidation.®

Continuing training (8 13519, subd. (c)(5)): Staff found, under issue 1 above, that loca agencies
are required to include the “ signs of domestic violence” in the course content for the domestic
violence continuing education training course for “each law enforcement officer below the rank of
supervisor who is assigned to patrol duties and would normaly respond to domestic violence cdls or
incidents of domestic violence.”

In the Domestic Violence Training and Incident Reporting Statement of Decision (96-362-01), the
Commission found that the domestic violence continuing education course required by Pend Code
section 13519, subdivision (€)°* (amended by Stats. 1995, ch. 965) is not areimbursable state-
mandated program. The Commission determined that because nonsupervisory patrol officers are
aready required to take 24 hours of continuing training every two years, requiring the two- hour

®1 County of Los Angeles, supra, 43 Cal.3d 46, 56.
2 Carmel Valley Fire Protection Dist. (1987) 190 Cal.App.3d 521, 537.

®3 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

> Thisis currently section 13519, subdivision (g) as amended by Statutes 1998, chapter 701.
°> Cdifornia Code of Regulations, title 11, section 1005, subdivision (d)(1).
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dometic violence course>® within the existing 24-hour requirement does not impose increased costs
mandated by the State.

The Cdifornia Court of Apped upheld the Commisson’sdecisonin County of Los Angelesv.
Commission on State Mandates.>” Since the court’ s holding was based on the 1995 version of
section 13519, the issue is whether the test clam amendment could dter that conclusion.

The County of Los Angeles court stated,

[L]ocd law enforcement agencies may choose from a menu of course offerings to fulfill the
24-hour requirement. ... Adding domestic violence training obvioudy may displace other
courses from the menu, or require the adding of courses. ...However, merely by adding a
course requirement to POST’ s certification, the Sate has not shifted from itself to the County
the burdens of state government. Rather, it has directed locd law enforcement agenciesto
redllocate thair training resources ...by mandating the incluson of domestic violence
traning. ...[T]he dateisrequiring certain courses to be placed within an aready exising
framework of training. Thisloss of “flexibility” doesnat... require the County to expend
funds that previously had been expended on the POST program by the State.>®

Thus, the court concluded that the statute did not mandate a higher level of service™

In adding “the signs of domegtic violence’ to the domestic violence continuing training content, the
amendment to section 13519 is not ahigher leve of service because it does not dter the factors upon
which the court relied, nor doesiit increase the exigting framework of training. Loca law
enforcement’ s requirement to take the two-hour domestic violence course, and to take 24-hours of
training every two years, remain the same. The test claim Statute does not increase the hourly
requirement for continuing training. Therefore, Saff finds thet the test claim amendment to section
13519, subdivison (c)(5), asit relates to continuing training (amended by Stats. 1998, ch. 701) does
not condtitute anew program or higher leve of service.

Response poalicy, victim assistance (8 13701 subd. (¢)(7)): Statutes 1998, chapter 702 amended
section 13701, subdivision (c)(7), to add the one-time activity of amending law enforcement’s
policies and standards for officers responses to domestic violence calls. Specifically, chapter 702
added to the palicy, “trangportation to a hospita for trestment when necessary,” and “assstancein
safe passage out of the victim'sresidence.”®®  Although this activity is currently voluntary because it

is part of the legidatively suspended program, as discussed above, further andysisis necessary for
years when the underlying program is not suspended.

Preaxisting law did not require law enforcement’ s domestic violence response policy to include

“trangportation to a hospital for treatment when necessary,” and “ assistance in safe passage out of
the victim’'sresidence.” Therefore, Saff finds thet adding these provisions to the domestic violence

*6 California Code of Regulations, title 11, section 1081, subdivision (8)(25).

>" County of Los Angeles v. Commission State Mandates, supra, 110 Cal. App. 4th 1176.
*8 |d. at page 1194.

%9 |d. at page 1193.

%0 penal Code section 13701, subdivision (c)(7).
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response policy isanew program or higher leve of service only in years when the Legidature does
not suspend the underlying domestic violence response policy program
(CSM 4222).

Response policy, victim information (8 13701 subd. (c)(9)(D)): Thetest clam statute
(Stats. 1998, ch. 702, § 3.3) amended the domestic violence response policy by requiring local
agencies to include in the response policy the following:

Include in written information given to the victim “A gtatement that, “ For information about
the Cdliforniavictims compensation program, you may contact 1-800-777-9229.”

Although this activity is currently voluntary becauseit is part of the legidatively suspended
program, as discussed above, further analysisis necessary for years when the underlying program is
not suspended.

Preexigting law required the policy to include giving victims other assorted information, including
information about shelters, community services, restraint of the aleged perpetrator, and legal
information. Under prior law, however, the policy was not required to include giving the victim
information about the Cdiforniavictims compensation program.

Therefore, g&ff finds that the one-time activity of inserting this contact information for the victims
compensation program, as specified in the test dlaim datute, into the domestic violence response
policy, isanew program or higher level of service only in years when the Legidature does not

suspend the underlying program.

Response policy, victim card (8§ 13701 subd. (c)(9)(H)): Thetest claim statute amended
subdivison (¢)(9)(H) of section 13701, which contains the policy’s description of the victim card’s
contents. It was amended to add information to the card, asfollows:

(1) The names and phone number of or local county hotlines for, or both the phone numbers
of and loca county hatlines for, loca shelters for battered women and rape victim counsding
centers within the county, including those centers specified in Section 13837 ... [1]...[1]

(iv) A gatement that domedtic violence or assault by a person who is known to the victim,
including domestic violence or assault by a person who is the spouse of the victim, isa
crime”

Preaxigting law required the victim card to include the following specified information:

(1) The names and locations of rgpe victim counsding centers within the county,
including those centers specified in Section 13837, and their 24-hour counsding
service telephone numbers,

(i) A smple statement on the proper procedures for avictim to follow after a sexud
assault.

(iii) A statement that sexud assault by a person who is known to the victim, including
sexud assault by a person who isthe spouse of the victim, isa crime.

Prior law did not require the domestic violence response policy’ s description of the victim card to
include information about battered women shdlters or a satement regarding the crimindity of
domestic violence or assault by aspouse. Since the test claim statute atered the victim card to add
this information, new printing would be required.
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Therefore, saff finds that the one-time activities of inserting information about battered women
shdlters and a statement regarding the crimindity of domestic violence or assault by a person known
to the victim or a spouse, as pecified in the test claim Statute, into the domestic violence response
policy, %Td printing victim cards to include the new information, isanew program or higher leve of
service.

Providing thevictim card (8 264.2, subd. (a)): Section 1.5 of Statutes 1998, chapter 698 amended
subdivison (a) of section 264.2, which specifies the types of victims who must be provided with a
victim card.

The test claim statute adds victims of two crimes--alleged battery or corporal injury on a spouse or
other specified victim--to the list of those for which avictim card is provided. Statutes 1998, chapter
698 amended section 264.2, subdivision (a) as follows (added text underlined):

(8 Whenever thereis an aleged vidlation or violations of subdivison (€) of Section

243, or Section 261, 261.5, 262, 273.5, 286, 288a, or 289, the law enforcement officer
assigned to the case shall immediately provide the victim of the crime with the

"Victims of Domestic Violence" card, as specified in subparagraph (G)®? of paragraph
(9) of subdivison (c) of Section 13701 of the Pena Code.

Pena Code section 243, subdivision (€), involves battery againg “a spouse, a person with whom the
defendant is cohabiting, a person who is the parent of the defendant's child, former spouse, fiancé, or
fiancée, or a person with whom the defendant currently has, or has previoudy had, adating or
engagement relationship.” Pena Code section 273.5 involves willful infliction of corpord injury on
a"“spouse, former spouse, cohabitant, former cohabitant, or the mother or father of hisor her child.”

Prior law required law enforcement agenciesto provide avictim card to victims of the following
crimes: rgpe, sex with aminor, spousa rape, sodomy, ora copulation, and penetration by aforeign
object. The amendment to section 264.2, subdivision (), requires law enforcement to provide
victim cards to victims of an dleged battery or corpord injury on a gpouse or other goecified victim.
Because this amendment expands the universe of victim card recipients to include victims of two

new crimes -- spousa battery and willful infliction of corpord injury -- staff finds that section 264.2,
subdivison (a), as amended by Statutes 1998, chapter 698 condtitutes a new program or higher leve
of service.

Summary: Asto whether or not the test claim statutes are a new program or higher level of service
subject to article X111 B, section 6, gaff finds the following:

13519 (c)(5): Continuing - No, not anew program or higher leve of service. County of
training Los Angeles v. Commission on Sate Mandates (2003) 110
Cal.App.4th 1176, 1194.

61 Because the Legidature has not sugpended the Commission’s Rape Victims Counseling Center
Notice decision, CSM-4426 (1993), (in Exhibit E) sugpension is not an issue for victim cards.

62 As stated in footnote 50 above, the reference to subparagraph (G) of paragraph 9 of subdivision (c)
of Pena Code section 13701 isin error, as (G) does not refer to the victim card. The correct
reference to victim cards is subparagraph (H).
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13701 (c)(7): Response - Yes, the one-time activity of adding statements to the response policy

policy, victim assstance isanew program or higher level of service if the Legidature has not
suspended the Domestic Violence mandate.

13701 (c)(9)(D): Response - Yes, the one-time activity of adding contact information to the

policy, victim information response policy isanew program or higher level of serviceif the

Legidature has not suspended the Domestic Violence mandate.

13701 (c)(9)(H): Response - Yes, the one-time activities of amending the victim card provisonin

palicy, victim card the response policy and reprinting cards is a new program or higher
level of service.

264.2 (a): Providing the - Yes giving out victim cardsis anew program or higher leve of

victim card sarvice.

Issue 3: Doesthetest claim legislation impose “ costs mandated by the state” within the
meaning of Gover nment Code sections 17514 and 175567

In order for the activities listed above to impose a reimbursable state- mandated program under
aticle X111 B, section 6 of the Cdifornia Congtitution, two criteriamust gpply. Fird, the activities
must impose increased costs mandated by the state®® Second, no statutory exceptions as listed in
Government Code section 17556 can apply. Government Code section 17514 defines “cogts
mandated by the state” asfollows:

[A]ny increased costs which alocal agency or school didtrict is required to incur after July 1,
1980, as aresult of any statute enacted on or after January 1, 1975, or any executive order
implementing any statute enacted on or after January 1, 1975, which mandates a new
program or higher leve of service of an existing program within the meaning of Section 6 of
Article X111 B of the Cdifornia Condtitution.

Response policy, victim information (8 13701, subds. (c)(7) & (c)(9)(D)): Asdiscussed above,
for yearsin which “ Statutes 1984, chapter 1609"% is not suspended in the budget act, the one-time
activity of adding the following information to the domestic violence response policy is a mandated
new program or higher level of service:

Victim assistance provisons. “transportation to a hospital for treatment when necessary,” and
“assistance in safe passage out of the victim'sresidence” (8 13701, subd. (¢)(7).)

Victim notice: “A gsatement that, “ For information about the Cdiforniavictims
compensation program, you may contact 1-800-777-9229.” (8 13701, subd. (c)(9)(D).)

®3 Kern High School Dist., supra, 30 Cal. 4th 727, 736; Lucia Mar Unified School Dist., supra,
44 Cal.3d 830, 835; Government Code section 17514.

%4 The suspended budget provision states “ Statutes 1984, chapter 1609.” As discussed above, this
refers to the Commission’ s decison in the Domestic Violence test clam CSM-4222 (1991) (in
Exhibit E).
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Except for fisca year 2003-2004, the underlying program has been suspended by the L egidature
gnce the effective date of the test claim statute. According to a declaration provided by the

clamant, the claimant incurred cogs for this one-time activity between January 1, 1999, and

June 30, 1999, when the suspension was in effect and the state did not mandate the activities.®®
Therefore, there is no evidence in the record that the activity of adding victim assstance information
and information about the victims compensation program, as required by Penal Code section 13701,
subdivisons (¢)(7) & (€)(9)(D), to the domestic violence response policy resulted in * costs mandated
by the state,” within the meaning of Government Code section 17514, to the clamant or any other
local agency. Therefore, reimbursement is not required for Penal Code section 13701, subdivisions
©)(7) & (©)(9)(D).

Response palicy, victim card, and providing the victim card (8§ 13701, subd. (c)(9)(H), 264.2,
subd. (a)): Asindicated above, saff finds the following activities condtitute mandated new

programs or higher levels of service:

The one-time activities of amending the victim card provision of the domegtic violence
response palicy to include information about battered women shelters and a statement
regarding the crimindity of domestic violence or assault by aspouse, and printing victim
cards to include the new information, as specified in Penal Code section 13701, subdivison
©O)H);

Providing victim cards to victims of an aleged spousd battery and willful infliction of
corpora injury, asrequired by Penal Code section 264.2, subdivision (a).

In the test claim, the claimant states thet it would incur increased costs in excess of $200 per

annum,®® which was the standard under Government Code section 17564, subdivision (a), a thetime
the daim wasfiled. For the costs of printing the new cards, claimant estimated costs of $8,000.°7
There is no evidence in the record to dispute these costs.

Furthermore, none of the exceptions in Government Code section 17556 apply to this claim.

Therefore, staff finds there are costs mandated by the state within the meaning of Government Code
sections 17514 for these activities.

Issue4: Doesthe Commission havejurisdiction over activitiesdecided in aprior test claim?

Providing victim assistance & information (8 13701, subd. (c)(7)): Clamant requests
reimbursement to implement portions of the domestic violence response policy. For example, the
clamant requests rembursement for trangporting victims to a hospitd for trestment and assisting
victims out of the resdence. Staff finds that the Commission dready decided these “emergency

® Dedlaration of Martha Zavala, May 7, 1999, page 4, Schedule A (in Exhibit A).

®6 The current standard is $1000, amended by Statutes 2002, chapter 1124, effective September 30,
2002.

®7 Test Claim 98-TC-14, page 3.
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assigance’ activitiesin the Domestic Violence parameters and guidelines, CSM-4222 (1987), and
therefore has no jurisdiction over this activity for purposes of this claim.®®

The gatutory scheme for mandate determinations under article X111 B, section 6 establishes findlity
for decisions adopted by the Commisson. The Commission has no continuing jurisdiction over its
decisons, including the Domestic Violence decison (CSM-4222). Until 1999, the Commission did
not have any statutory authority to reconsider test claim decisions. In 1999, Government Code
section 17559 was amended to authorize the Commission to order reconsideration, on petition of a
party, within 30 days after the statement of decison isissued. (Stats. 1999, ch. 643.)

Thisfindity aso gppliesto parameters and guiddines. Once the parameters and guiddines are
adopted, the State Controller’ s Office has 60 days to issue claiming ingtructionsto assst loca
agenciesin daiming costs®® who then have 120 days from the date of the claiming instructions to
file their rembursement daims with the State Controller’s Office for initial fiscal year costs.™
Although the parties may request amendments to the parameters and guidelines, the request must be
filed with the Commission before the deadline for initid clamsto apply the proposed amendment
retroactively back to al years digible for rembursement.”! Requests to amend parameters and
guiddinesfiled after the deadline for initid claims must be submitted on or before January 15
following afiscal year in order to establish digibility for thet fiscdl year.”? Thus, Commission
adopted amendments may apply to the prior fiscd year if filed before January 15 following afiscd
year. A request to amend the parameters and guiddines for Domestic Violence could not be
retroactive to the initid reimbursement period of the origind decison unlessit were filed before the
due date for the initia rembursement daims.

Thetest clam statute in this case, Penal Code section 13701, subdivision (¢)(7), added the following
underlined provisons to section 13701’ s domestic violence response policy:

Include standards for “ Emergency assistance to victims, such as medical care,
trangportation to a shelter, or a hospital for trestment when necessary, and police
standbys for removing personal property and assstance in safe passage out of the
victim's resdence.”

In years when the underlying Domestic Violence program is not suspended, clamants are eigible to
receive reimbursement for, among other things: ‘(1) development, adoption and implementation of a
Domedtic Violence Policy.” The emergency assistance to victims, medicd care, and trangportation
to ashelter were dl included in the original test claim statute’ s response policy. Pena Code section

%8 The decision of the quasi-judicia administrative agency, if not challenged within the applicable
datute of limitations, binds the parties on the issues litigated. Hollywood Circle, Inc. v. Department
of Alcoholic Beverage (1961) 55 Cal.2d 728, 731-733.

%9 Government Code, section 17558, subdivision (b).

70 Government Code, section 17561, subdivision (d)(1).

"1 Government Code, section 17557; Cdifornia Code of Regulations, title 2, section 1183.2,
subdivison (b).

72 Government Code, section 17557; Cdlifornia Code of Regulations, title 2, section 1183.2,
subdivison (c).
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13701 origindly included “[€lmergency assstance to victims, such as....” [Emphasisadded.] The
phrase, “such as” means, “for example” or “of akind specified.””® Thus, the test daim statute in this
case merely adds further examples of assistance after the “such as” These amendments were cdled
“darifying” by the Assembly Public Safety Committee.™* Since the amendments are darifying only,
they do not increase the level of service required of local agencies.”

Thus, because the activities of emergency assstance, medical care, and transportation were aready
decided in the origind Domestic Violence statement of decison and parameters and guidelines, the
Commission has no jurisdiction over these activitiesin thisclam.

Claimant’s comments on the revised draft staff analys's state that claimant concurs with staff’s
andysis, and concurs that the program “may, in 2005-06 and subsequent fisca years, impose
additiona reimbursable costs in providing emergency assistance to domestic violence victims as
noted ... [in] saff’sanalyss” To darify, saff does not find reimbursable costs for emergency
assstance in future fiscal years. Rather, should the Legislature not suspend”® the Domestic Violence
mandate (CSM-4222), the activitiesin the parameters and guidelines, as mentioned on pages five
and 13 of thisandyss, and asliged in Exhibit E, would be reimbursable.

Claimant aso requested reimbursement for asssting children out of the residence, but this activity is
not in the enacted version of the test claim statute that amended section 13701 (Stats. 1998, ch. 702,
§§3.3& 6). Thelast chaptered hill is assigned the higher chapter number,”” which becomes law
when legidative hills are double or triple-joined, asthey werein thiscase.”® Neither chapters 698

73 See <http://dictionary.reference.com/search?y=such%20as> as of October 6, 2004.

4 Assembly Public Safety Committee, Analysis of Assembly Bill No. 2172 (1997-98 Reg. Sess.) as
introduced (in Exhibit F). Origindly, the bill referred to “guaranteeing” safe passage away from the
resdence, but was later changed to “assisting.” This bill was later double joined to Assembly Bill

No. 2177 (Stats. 1998, ch. 702), which was enacted as to section 13701.

7> San Diego Unified School Dist., supra, 33 Cal.4th at page 877.

7% Proposition 1A, enacted in November 2004, among other changes, adds subdivision (b) to article
XI1I B, section 6 of the Cdifornia Condtitution, as follows:

[F]or the 2005-06 fiscal year and every subsequent fiscd year, for amandate for
which the costs of alocd government claimant have been determined in a preceding
fisca year to be payable by the State pursuant to law, the Legidature shal either
appropriate, in the annual Budget Act, the full payable amount that has not been
previoudly paid, or suspend the operation of the mandate for the fiscal year for which
the annua Budget Act is gpplicable in amanner prescribed by law.

T See Government Code sections 9510 and 9605.

8 Double-joined hills are two hills that propose to amend the same code section, drafted so that the
amended bill does not override the provisions of the bill that affects the same section. Inthis case,
section 6, subdivison (c) of Statutes 1998, chapter 702 states:

(¢) Section 3.3 of this bill incorporates amendments to Section 13701 of the Pend Code
proposed by thisbill, AB 1201, and AB 2172. It shdl only become operativeif (1) dl three
bills are enacted and become effective on or before January 1, 1999, (2) al three billsamend
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nor 701, which include the provision regarding assisting children, amended or became law asto
Penal Code section 13701."° So gt&ff finds that the test claim statute does not mandate assisting
children out of the residence.

Issue 5 — If the Commission finds a reimbursable state mandate in the test claim statute(s),
doesarticle X111 B, section 6, subdivision (b)(5), apply to thistest claim?

On November 2, 2004, the voters enacted Proposition 1A, which among other changes, adds
subdivison (b) to article X111 B, section 6. Subdivison (b) Satesin relevant part:

(1) Except as provided in paragraph (2), for the 2005-06 fiscal year and every
subsequent fisca year, for amandate for which the costs of aloca government
clamant have been determined in a preceding fisca year to be payable by the State
pursuant to law, the Legidature shall either appropriate, in the annua Budget Act, the
full payable amount that has not been previoudy paid, or suspend the operation of the
mandate for the fiscal year for which the annua Budget Act is applicable in amanner
prescribed by law.

(2) Payable claimsfor costs incurred prior to the 2005-05 fiscdl year that have not
been paid prior to the 2005-06 fisca year may be paid over aterm of years, as
prescribed by law. [1] ... [1].

(4) Thissubdivison gppliesto amandate only asit affects acity, county, city and
county, or specia didtrict.

(5) Thissubdivison shdl not gpply to arequirement to provide or recognize any
procedural or substantive protection, right, benefit, or employment status of any loca
government employee or retiree, or of any locad government employee organization,
that arises from, affects, or directly relates to future, current, or past local government
employment and that constitutes a mandate subject to this section. [Emphess
added.]

Subdivison (b)(5) excludes specified types of mandates from the operation of subdivison (b). The
portions of thistest claim that staff finds to be reimbursable mandates, as listed below, do not apply
to the “employment status of any local government employee or retiree, or any locd government
employee organization, that arises from, affects, or directly relates to future, current, or past loca
government employment.” Rather, they are merely new local government duties. Therefore, Saff
finds that subdivision (b)(5) does not gpply to thistest claim.

Concluson

Therefore, staff finds that section 13701, subdivision (c)(9)(D) and (H) (as amended by Stats. 1998,
ch. 702), and section 264.2, subdivision (a) (as amended by Stats. 1998, ch. 698), impose a

Section 13701 of the Pend Code, and (3) this bill is enacted after AB 1201, [chapter 698]
and AB 2172, [chapter 701] in which case Sections 3, 3.1, and 3.2 of thishill shdl not
become operative. [Emphasis added. ]

79 Statutes 1998, chapter 698, sections 2.1, 2.3 and 5. Statutes 1998, chapter 701, sections 2, 2.1,
22,23& 3.
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reimbursable state-mandated program on loca agencies within the meaning of section 6, article X111
B of the Cdifornia Congtitution and Government Code section 17514.

Staff finds that the following activities are rembursable.

Providing victim cards to victims of the following crimes. (1) Pend Code section 243,
subdivision (e), battery againgt a spouse, a person with whom the defendant is cohabiting, a
person who is the parent of the defendant's child, former spouse, fiancé, or fiancée, or a
person with whom the defendant currently has, or has previoudy had, adating or engagement
rlationship;® and (2) Pend Code section 273.5, willful infliction of corpord injury on a
spouse, former spouse, cohabitant, former cohabitant, or the mother or father of his or her
child®! (§264.2, subd. (a)).

The one-time cogt of printing victim cards to add the following new information: (1) phone
numbers and/or local county hotlines of battered-women shelters; (2) a statement that
domedtic violence or assault by a person who is known to the victim, including domestic
violence or assault by a person who is the spouse of the victim, isacrime. (8 13701, subd.

@O)H)() & (iv)).

The one-time cost of adding to the domestic violence response policy two new crimes

(88 243, subd. (€), & 273.5) to those for which avictim card is given out (8 13701, subd.
(©O)H)).

The one-time cogt of adding the following to the description of the victim card in the

domedtic violence response palicy: (1) phone numbers and/or loca county hotlines of
battered-women shdlters; (2) a statement that domestic violence or assault by a person who is
known to the victim, including domestic violence or assault by a person who is the spouse of
the victim, isacrime. (8 13701, subd. (¢)(9)(H)(i) & (iv)).

Staff dso findsthat al other amendments to the test claim statutes, as discussed above, do not
condtitute a reimbursable state- mandated program under article X111 B, section 6 of the Cdifornia
Condtitution.

Recommendation
Staff recommends that the Commission partidly approve this test claim and adopt this andysis.

80 Penal Code section 243, subdivision (e).
81 Penal Code section 273.5.
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