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15] The attached Proposed Statement of Decision of the Comm ssion
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No. CSM 4377

11l Cl ai m oft
Educati on Code

Kern H gh School
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12 ern i
District Sections 60602, 60603, 60608
13 , Chapter 3675, Statutes of 1984
C ai mant Department of Education
14 Mermor andum  January | 989
School Test i ng- Physi cal
15 Fi t ness
16
17 PROPOSED STATEMENT OF DECI SI ON
1gff This claim was heard by the Commission on State Mndates

19| (Commission) on My 30, 1991, in Sacranento, California, during

Jofj @ regularly scheduled hearing.

21. |

f
!

22 | Ms. .Linda Sargent and M. Ron Valenti, hoth of Kern High School
Lo .

23 | District, —and M. Carol MIller, Education Mandated cost
|

24 | Network, appeared on behalf of Kern Hgh School District.
| .
(M. Patrick MCabe appeared on behalf of the Department of

25
2 !Education. M. James Apps appeared on behalf of the Departnent

27 ,|§ of Fi nance.
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1 Evidence both oral and docunmentary havi ng been introduced, the ,

2 matter submitted, and vote taken, the Commission finds:

4
5 ISSUES

6
7

g/ 60608, as amended by Chapt er 1675, St at ut es
9

10| program or provide a higher level of service in an

12

13
14| Do the provisions of the January 27, 1989, nenorandum

| Do the provisions of Education Code sections 60602, 60603, and

of 1984

' (Chapter 1675/84), reguire school districts to inplenent a new

exi sting

11 program wthin the nmeaning of Governnent Code section 17514

and section 6, article XIIIB of the California Constitution?

from the

15/ California Department of Education, require school districts to

16! implement a new program or provide a higher level of service in

17 an existing program wthin the nmeaning of Governnent Code

18
19| constitution?

201

f
-

21! If so, are school districts entitled to reinbursenent

1l

22 ; provisions of section 6 of article X IIB?
23 k //
24 //
25! //
26 ‘3"! //
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FINDINGS OF FACT

i
|

' The test claimwas filed wth the Comm ssion on Decenber 29,

¢ N

|
4 If 1989, by Kern H gh School District.

61 The elements for filing a test claim as specified in
" section 1183 of Title 2 of the California Code of Regulations,

¢ were satisfied.

1¢ The clainmant alleged that Education Code sections 60602, 60603,
11| and 60608 of the Education Code, as amended by Chapter 1675/84,
12 | and the January 27, 1989; menorandum from the California
13 | Department of Education (cDE), inpose state requirenents
14|l regarding  physical fitness testing which result in a

15| reimbursable state mandated program

17| The Departnent of Finance (DOF) argued that the physical
18 | education testing program as enacted by Chapter 1675/84, i s
19| only a reinbursable state nandated programif limted to the

20 | increased reporting requirements from biennially to annually.

22 The CDE asserted that the state has been enpowered since 1969
23 to designate the physical -fitness test to be administered by
24 ;f school districts.  Therefore, CDE concluded that the subject
25 legislation and its nemorandum of January 27, 1989, do not

26 constitute a reinbursable state mandated program by nerely

I

27 //
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1 anending Education Code sections and designating the use of the

2 Physical Best test.
3 l
4 Education  Mandated cost Net wor k (EMCN) stated t hat

5. Chapter 1e675/84 contained a reinbursable state nandated program
65’i for the reporting requirenment and constituted an increased

7! level of service because the testing changes mandate increased

¢ costs upon school districts.

1¢ The Conmission noted that Education Code section 60602, as
11| amended by Chapter 1675/84, contains definitions of five terms
12| that resenble the definitions which existed prior to 1975,
13| pursuant to f ormer Educat i on Code  section 12822 of

14 | Chapter 1552, Statutes of 1969 (Chapter 1552/69).

16 | The Commi ssion had taken notice of the definitions of the terns
17 | "physical performance test" and Vesting progrant contained in
18 | former Education Code section 12822, subdivisions (b) and (d),

19 | and the definition of Vesting program" contained in Education

o0 | Code section 60602, subdivision (c).

22 The Commission observed that the definition of Vesting
23 program" pursuant to Education Code section 60602, subdivision
24 ' (c), is essentially the same as under prior law and noted that

25 tdefinitions in and of  themselves cannot result in a

26 },i rei mbursable state mandated program

27 7/
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1 Regarding Education Code section 60603, the Conmi ssion found
2 that this section was previously nunbered as Education Code
section 12823 under Chapter 1552/69. This former Education

Code section 12823 provi ded various powers to the State Board

S

i
]l
t
i
i

it
I

5‘5 of Education.

4

7! The  Comm ssion further observed t hat Education.  Code
81 section 60603, as anended by Chapter 1675/84, authorizes the
9y State Board of Education to continue the -physical fitness

10 testing program in all school districts, including the

11} authority of the State Board or the Superintendent of Public

12 Instruction to designate the physical fitness test.

14;The Commi ssi on found that Education Code section 60603
15?; enunerates various powers of the State Board of Education

16 regarding testing prograns, Which are essentially the same as

17{| under pre-1975 statutes,

19 Wth respect to a physical fitness test admnistered by a

20l school district, the Conm ssion had taken notice of Education

21| «Code section 60608, as anmended by Chapter 1675784, and forner
22 ! Educati on Code section 12827 of Chapter 930, Statutes of 1972
23f§ (Chapter 930/72).
2. /7
25 //
26! //
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4

| of  Education. Simlarly, pursuant to the provisions of

5

- 6-

The Conmission noted that in 1972 former Education Code

"section 12827 required school districts to adninister physical

L. :
fitness tests to any three grades designated by the State Board

~ Education Code section 60608, Chapter 1675/84, school districts
fare still required to admnister the sane type of tests to any
!

three grades designated by the state.

6
7
8
9

107

X

1z
13
14
15
.6
17
18
19
20

The Conm ssion found that the legislation in question nerely

continues the physical fitness testing program that was

originally enacted before 1975.

The Conm ssion acknow edged that in subdivisions (a) through
(c) of section 6, article X IIB, of the state Constitution,
three exceptions are enunerated where a mandatory subvention of

state funds i s not required.

Al t hough Chapter 1675/84 slightly anended and re-nunbered the

Education Code relating to physical fitness testing, the
Comm ssion found that the substance of the wunderlying program

21
22
23
24
25
26

whi ch was enacted and nmandated by the Legislature prior to

January 1, 1975, has remained unchanged.

Wth respect to the reporting schedule for subm ssion of the
results of physical fitness testing to a school district%
governi ng board and the CDE, the Conmm ssion observed the .

27
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1 provisions of Education Code section 60608 of Chapter 1010,
2" Statutes of 1976, (Chapter 1010/76) and  Education Code
si} section 60608, asamended by Chapter 1675/84.

4

5 The  Commi ssion found  that prior to  Education Code
61 section 60608, as anended by Chapter 1675/84, school districts
7\{ were not required by the statute nor the CDE to submt the
8¢ results of physical fitness testing on a biennial basis to its
94 governing board and the CDE.

100
114 The Commission therefore found that wunder Education Code

12 | section 60608, Chapter 1675/84, school districts were required
13"t0 submt the results of physical fitness testing on an annual

|.4 | basis to its governing board and the CDE.

16 | Regarding the matter of the January 27, 1989, menorandum from
17 the CDE, the Comm ssion found that this nmenorandum was issued
18| pursuant to Education Code section 60608 and that the

19 || renorandum  designated the Physical Best test for school

200 districts to admnister.

| The Comm ssion further found that the CDE 1989 menorandum is an

|

I

23 f executive order as defined in CGovernment Code section 17516.
“E

25 The claimant alleged that the revision to the testing dates and
zegglthe inclusion of special education students in testing were

27 admnistrative changes which caused increased costs to be
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EN W CALIFORNIA
S 3 (REV a.72

8% 34769




...8...
1 incurred. Moreover, the claimant alleged that it incurred
2 equi pnent and admnistrative costs in inplenenting the Physical

3|Best fitness test program

5[ In its 1989 nenorandum the CDE stated that all of the Physical
¢ Best tests were included in the prior physical education test,

7 Also, in response to this test claim the CDE noted that its

¢ | menorandum sinply inplements a statute that was enacted prior
¢| to 1975, that the Physical Best test has fewer conponents than
1c| the previous test, and that requiring an updated, inproved test
11 | does not create a wholly new program or require a higher |evel

12| of service within the meaning of section 6 of article Xl |IB of

13| the California Constitution.

14
151 The Conm ssion conpared the previous physical fitness tests

16 || designated in the manual entitled Physical and Heal t h-Rel ated

17| Fitness Test for California wth the current test requirenents
18 || of the Physical Best test.

19
20 || The Conmi ssion found that the conponents of the Physical Best

21, test are simlar to the prior physical fitness test and no new

22 | testing program was inposed upon school districts. Mor eover,
23 the Commssion found that the CDE 1989 nenorandum  which
24 | designated the Physical Best test, nerely inplenents the sane

25 * program that the Legislature enacted before 1975.

26| //
271 //
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1 In further support of its position, Kern subnmitted that because
2 it incurred increased costs in response to the Physical Best
3, test, it therefore follows that a higher level of service in an
41 existing program has been inposed by the state. Such increased
£ costs were related to the purchase of wngit N Reach" boxes,
€| small mts, timer watches, skin calipers, the training of
"| teachers and other admnistration and recording of the physical
€| fitness tests to ninth graders, one of the selected three
¢ | grades.

10

11| The Commi ssion had taken notice of the California Suprene court
12| in its decision in county of Los Anaeles v, State of California
1311 (1987) 43 cal.3d 46. In this case, the applicable principle
14 || handed down by the court was that additional or increased costs
15| alone do not equate to a higher level of service in an existing
16 || program pursuant to article XIIIB, section 6 of the state
171 Consti tuti on.

18

191 In view of the county of Los Angeles case, the Commission noted
20 | that the claimant's contention was erroneous because the nere
21 | increase in cost, incurred by the clainmant in response to the
22 Physical Best test, does not denobnstrate the existence of a
23 hi gher |evel of service in an existing program Rat her, an
24 i ncreased or higher |evel of service nust relate to state
25/ mandated increases in the services provided by school districts
26 in the existing physical fitness testing program

NIA
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L. The Commission found that the CDE 1989 nenorandum whi ch
2 designated the Physical Best test, is fundanentally the same
.| physical. fitness testing program that existed under prior |aw

4% and no increased levels of service were provided by the school

£ districts,

€
7  Mreover, the Conmssion found the increased costs incurred by

8 ‘ the clai mant, including,, the purchase of "sit N Reach" boxes,
9| small mats, tinmer watches, skin calipers, the training of
10, teachers and other admnistration and recording of the physical
11] fitness tests are not reinbursable because such costs alone did
12| not denonstrate the existence of a higher |evel of service in
13| an existing program as provided under article X IIB, section 6

14 || of the state Constitution.

15
16 || None of the requisites for denying the existence of costs

17| mandated by the state, as specified in Governnent Code

18 | section 17556, were applicable.

19

20 APPLI CABLE LAWRELEVANT TO THE DETERMINATION

21 OF A REIMBURSABLE STATE MANDATED PROGRAM

22

93 Covernment Code section 17500 states, in pertinent part:

24 |

25 | ". . . . The Legislature finds and declares
| that the failure of the existing process to

o6 | adequately and consistently resolve the

conplex legal questions involved in the
27 determ nation of state-nmandated costs has
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1 led to an increasing reliance by 1ocal
agencies and  school districts on the
2' judiciary and, therefore, in order to
;, relieve unnecessary ~ congesti on of the
3 judicial system it is necessary to create a
i mechani sm whi ch is capabl e of
4| renderingsound quasi-judicial decisions and
providing an effective means of resolving
5 i di sputes over the exi stence of
i state-mandated |ocal prograns.
6!
"It is the intent of the Legislature in
7 enacting this part to provide for the
| npl ement ati on of Section 6 of
B Article X1l B of the California
‘ Constitution and to consol i dat e the
9 procedures = for reinbursenent_of _statutes
! specified in the Revenue and Taxation Code
10} wth those identified in the Constitution.
1 Further, the Legislature intends that the
1) Comm ssi on on State  Mandates, as a
| uasi -j udi ci al body, Wwill act in a
12 el i berative manner in accordance with the
requi rements of Section 6 of Article xIir B
13 of the California Constitution?
14 | Government Code section 17514 provides:
15 "/costs nmandated by the state’/ neans any
increased costs _which a |ocal  agency or
16 school district is required to incur after
July 1, 1980, as a result of any statute
17 enacted on or after January 1, 1975, or any
executive order inplementing any statute
18 enacted on or after January 1, 1&175, whi ch
mandates a new program or higher |evel of
19 service of an existing program within the
meaning of Section 6 of Article IIl B of the
20 California  Constitution/

21 CGovernnent Code section 17516 states, in pertinent part:

29 "/Executive order’ neans any order, plan,
requirement, rule, or regulation issued by

23 any of the follow ng:
24 "(a) The Covernor. o _

"(b) Any officer or official serving at the
25 pl easure of the Governor,

"(c) Any agency, depart nment, board, or
26‘ comm ssion of state governnent.

27‘ //
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"’/Executive order' does not include any
order, = plan, requirenent, rul e, or
regul ation issued by the State \Wate

Resources Control Boafd or by any reg|onaf
water quality control bpoard pursuant to
Division 7 (commencing wth Section 13000)
of the Water Code. . . .m

Government Code section 17519 provides:

"*school district' means any  school
district, community college district, or
county superintendent of schools.”

Government Code section 17551, subdivision (a), provides:

"The commission, pursuant to the provisions
of this chapter, shall hear and decide upon
a claim br a local agency or school district
that the [ocal agency or school district is
entitled to be reinmbursed by the state for
costs mandated by the state as required by
Section 6 of Article XII B of the California

Constitution?

Government Code section 17552 reads:

"This chapter shall provide the sole and
excl usive procedure by which a | ocal agenc

or school district may claim reinbursenen

for costs mandated by the state as required
by Section 6 of  Article IlIl B of t he
California Constitution.”

Governnent Code section 17557 provides, in pertinent part:

"If the comm ssion deternines there are
costs mandated by the state pursuant to
Section 17555, it "shall deternine the anount
to be subvened to |ocal agencies and schoo

districts for reinbursement. |n so doing it
shal | adopt paraneters and guidelines for
rei mbursenent of any clains relating to the
stdtute or executive order. . .

| Governnent Code section 17561, subdivision (a), provides:

"The state shall reinburse each |ocal agency
and school district for all 'costs mandated

by the state,’ as defined in Section 17514."
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15
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Section 6, article XIIIB of the California Constitution reads:

"Whenever the Legislature or any state
agency mandates a new program or -higher
| evel  of service on any |ocCal governnent,

the state shall provide a subvention of
funds to reimburse such |ocal governnment for
the costs of such program or increased |evel

of service, except that the Legislature may

but need not, provide such subvention of
funds for the follow ng mandates:

n(a) Legislative mandates requested by the
| ocal a%ency af f ect ed, _

"(b) Legislation defining a new crime or
changing an existing definition of a
crim; or ,

n(c) Legislative mandates enacted prior to
January 1, 1975, or executive orders
or regulations initially inplenenting
| egi sl ation enact ed prior to
January 1, 1975."

The state Suprene Court in county of Los Angeles v.
California (1987) 43 cal.3d 46, 55, 56, discussed

17
18
19
20
21
22 |
23
24
2%
2%
27
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"hi gher level of service" as follows:

". « .« |f the Legislature had intended to
continue tO equate ‘'increased |evel of
service * with ‘'additional costs,’ then the
rovision would be circular: 'costs nandated

y the state’ are defined as 'increased
costs' due to an ‘'increased |evel of
service/ which, in turn, would be defined
as 'additional costs." W decline to accept
such an interpretation. Under the repeal ed
provision, ‘'additional costs' my have been
deened tantanmount to an 'increased |evel of

service,' but  not under the post-1975
statutory scheme. :

"
» . o o . . s s & e e e s . . . . . . . . o

"Looking at the |anguage of section 6 then,
It seems clear that by itself the term
"higher level of service' is neaningless.
I't must be read in conjunction with the

//

State of

the term
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predecessor phrase ’new programl to give it

1 . -
meaning. Thus read, it is apparent that the
9 subvention requirement  for =~ increased or
‘ higher level of service is directed to state
3 mandat ed i ncreases in the services provided
| by | ocal agencies in existing’programs.’"
A
5 |
6l CONCLUSION
8? The Conmi ssion determnes that it has the authority to decide
g/ this claim under the provisions of  Government  Code
10"sections 17500 and 17551, subdivision (a).
11
12 || The Conmission concludes that Education Code sections 60602 and
13 || 60603, as amended by Chapter 1675, Statutes of 1984, do not
14 | impose a new program or a higher |evel of service in an
15| existing program upon school districts within the neaning of
16 | Governnent Code section 17514 and section 6, article xr1IB Of
1T§ the California Constitution.
18
19' The Conmm ssion concludes that the provisions of Education Code
o0 Section 60608, as amended by Chapter 1675/84, related to the
o1 ! admnistration of physical fitness tests, do not inpose a new
225 program or a higher level of service jn an existing program
93+ upon school districts within the meaning of CGovernnent Code
o4 Section 17514 and section 6, article XIIIB of the California
o5 Constitution.
od ! 7/
27 //
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1 The Comm ssion concludes that the CDE 1989 nenorandum which

2 designated the Physical Best test, does not inpose a new ,
3 program or a higher level of service in an existing program
4| wupon school districts within the nmeaning of Governnent Code

5/ section 17514 and section 6, article X 11B of the California

6! Constitution.

52 The Comm ssion concludes that Education Code section 60608, as

9| amended by Chapter 1675/84, related to the subm ssion of
physical fitness test results to a school district% governing

11| board and the CDE, | nposes an annual reporting requirement
wi thin the meaning of Government Code section 17514

12§ program,
13! and section 6, article XIIIB of the California Constitution.
14‘

15 Accordingly, only those costs related to the submssion of the
16| annual physical fitness test results, pursuant to Education
17| Code section 60608, Chapter 1675/84, are costs mandated by the

. state and are subject to reinbursenent within the meaning of

19| section 6, article XIIIB of the California Constitution.

Therefore, the claimant is directed to subnmt paraneters and

|
" guidelines, pursuant to Governnment Code section 17557 and
22 ; Title 2, California Code of Regulations, section 1183.1, to the

23 Commission for its consideration.

24
25 The foregoing determ nation pertaining to the subnission of

26{? physical fitness test results is subject to the follow ng

27 conditions:
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a rei nbur sabl e state

1 The determ nation of
all increased

2 mandat ed program does not nean that
costs clainmed will be reinbursed.

subj ect to Conm ssion approval of
gui delines for reinbursenent of
of a statew de

Rei mbur senent

4 if any, is
5 paranmeters and
6 t he mandated program  approval

1 cost estimte: a specific | egi sl ative

for such purpose; a tinely-filed

8 appropriation
and subsequent review of

9 claim for reinmbursenent;
the claimby the State Controller's Ofice.

16 WP0O131j
17L
18!
19
20
21 |
22
23
24
25
26

27
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