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Executive Summary

The Conm ssion on State Mandates at its hearing of April 26, 1994,
determ ned that reinbursable state nandated prograns exi st under
certain provisions of Health & Safety Code sections 324.2 and
324.3, enacted by Chapter 1208, Statutes of 1976, Chapter 373,
Statutes of 1991, and Chapter 759, Statutes of 1992. In addition,
the Conmm ssion determned that other changes nade to Health &
Safety Code sections 324.2 and 324.3, enacted by Chapter 1208,
Statutes of 1976, Chapter 373, Statutes of 1991, and Chapter 759,
Statutes of 1992, do not inpose reinbursable state nandated
prograns upon school districts.

Menber Sherwood noved to adopt the staff recommendation to find
that Health & Safety Code sections 324.2 and 324.3, enacted by
Chapter 1208, Statutes of 1976, Chapter 373, Statutes of 1991, and
Chapter 759, Statutes of 1992, inpose a new program or higher
| evel of service in an existing program upon school districts
within the neaning of section 6 of article XI11B of the California
constitution and Governnent Code section 17514, by requiring
school districts to furnish specified notice to parents or
guardians of <children enrolled in kindergarten; to report
specified information to county Child Health and D sability
Prevention prograns, the Departnment of Health Services and the
State Departnent of Education; to carry out the admnistrative
processes necessary to exclude certain first grade pupils from
school, as specified; to furnish specified notice to parents or
guardians of children enrolled in first grade who have not
recei ved such notice when enrolled in kindergarten; to take sone
action in addition to providing the notice required by statute to
obtain certificates or waivers from parents or guardians, and to
provi de paynent for the costs of reporting, to the extent that
exi sting reinbursenent does not cover the costs of this activity.
Menber Dorn seconded the notion. The vote on the notion was
unani nous. The notion carried.

Staff has prepared the attached proposed statenent of decision



which identifies the basis for the Conm ssion's deci sion.
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PROPOSED STATEMENT OF DEC Sl ON

This claim was heard by the Conmission on State Mandates
(Comm ssion) on April 26, 1994, in Sacranento, California, during

a regul arly schedul ed heari ng.

M. Keith Petersen appeared on behalf of the San Diego Unified
School District, M. Carol MIller appeared on behalf of the
Education Mandated Cost Network, and M. Janes Apps appeared on
behal f of the Departnment of Finance. Evi dence both oral and
docunent ary havi ng been introduced, the matter submtted, and vote

t aken, the Conm ssion finds:

| SSUE

Do the provisions of Health & Safety Code sections 324.2 and 324.3
of Chapter 1208, Statutes of 1976 (Chapter 1208/76), Chapter 373,
Statutes of 1991 (Chapter 373/91), and Chapter 759, Statutes of

1992 (Chapter 759/92), require school districts to inplenment a new
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program or provide a higher level of service in an existing
program wthin the neaning of section 6, article XIIIB of the

California Constitution and Government Code section 175147

BACKGROUND AND FI NDI NGS OF FACT

The test claimwas filed with the Conm ssion on Decenber 2, 1993,

by the San Diego Unified School District.

The el enents for filing a test claim as specified in section 1183

of Title 2 of the California Code of Regul ations, were satisfied.
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Chapter 373/91 anended Health & Safety Code section 324.2 as

foll ows:

"324.2 (a) In cooperation with the county child health
and disability prevention program the governing body
of every school district or private school which has
children enrolled in kindergarten shall provi de
information to the parents or guardians of all children
enrolled in kindergarten of the provisions of this
article. Every school district or private school which
has children enrolled in the first grade shall report
by January 15 of each year to the county child health
and disability prevention program the State Depart nent
of Health Services, and the State Departnent of
Education the foll ow ng i nformation

"(1) The total nunber of <children enrolled in
first grade.

"(2) The nunber of children who have had a health
screening exam nation, as evidenced by the
certificate required by Section 323.5.

"(3) The nunber of <children whose parents or
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guardian have given witten waiver pursuant to
Section 323.5 that they do not want their child to
receive a health screeni ng exam nation.

"b) Each county child health and disability prevention
program  shall rei mbur se school districts for
information provided pursuant to this section. The
Superi ntendent of Public Instruction may withhold state
average daily attendance funds to any school district
for any child for whom a certification or parental
wai ver is not obtained."
The Cormmi ssion noted that the anmendnents nmade by Chapter 373/91 to
Health & Safety Code section 324.2 of Chapter 1208/ 76 were

techni cal and nonsubstantive in nature.

The Conm ssion recognized that prior to Chapter 1208/ 76, Health &
Saf ety Code section 308.5 (later renunbered as Health & Safety
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Code section 323.5) stated that:

AOn and after July 1, 1975, each child eligible for
services under this article shall, upon enrollnent in
the first grade, give evidence satisfactory to the
governing body that he has received within the prior
two years the appropriate health screening and
eval uation services specified in Section 307, unless
the child' s parents or guardian has given witten
notice to the governing body that they do not want
their child to receive such health screening and
eval uation services. @

The Conmi ssion observed that Health & Safety Code section 324. 2,
of Chapter 1208/ 76, established requirenments to provide specified
notice to pupils enrolled in kindergarten, established a
statistical reporting activity, permtted the Superintendent of
Public Instruction to w thhold average daily attendance (ADA)

funds from school districts which do not receive either a
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certificate or a waiver fromevery first grade pupil, and to take
some action in addition to providing the notice required by
statute to obtain certificates or waivers from parents or

guardi ans of first graders.

The Conmi ssion found that, even though the notification activity
required in Health & Safety Code section 324.2, subdivision (a),
is very limted in scope, such notification was not required under

prior law when a pupil was enrolled in kindergarten.

The Conm ssion found that, although the statistical reporting

activity required in Health & Safety Code section 324.2,
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subdivision (a), contains a self-funding mnechanism which is
contained in subdivision (b), the funding provided by this
mechani sm may be insufficient to cover the actual reporting costs
experienced by school districts. The Comm ssion further found
that any costs incurred by school districts in excess of
rei mbursenents in the statistical reporting activity are costs

mandat ed by the state.

The Commi ssion found that the |oss of ADA revenue which nmay be
experienced by school districts as a result of the discretionary
action of the Superintendent of Public Instruction permtted in

Heal th & Safety Code section 324.2, subdivision (b), is not a cost
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mandat ed by the state.

The Conmmission found an inplied requirenent that school districts
take sone action beyond providing parents or guardians of first
graders with the notice required by statute to obtain health
screening certificates or parental waivers, and that this action
while limted in scope, was not required under prior |aw The
Conmi ssion further found that the scope of this inplied
requirement is to be determ ned when the paraneters and gui delines

are prepared.

Chapter 759/92 anended Health & Safety Code section 324.3 as
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foll ows:

"324.3. (a) This section shall be known and may be
cited as the AHughes Children=s Health Enforcenent
Act @

"(b) The Legislature recognizes the inportance of
health to learning and to a successful academ c career.
The Legislature also recognizes the inportant role of
schools in ensuring the health of pupils through health
education and the rmaintenance of m ninal heal t h
standards anong the pupil population. Therefore, it is
the intent of the Legislature that schools ensure that
pupils receive a health screening before the end of the
first grade.

"(c) The State Departnment of Health Services shall
compile district information, wusing the information
reported pursuant to Section 324.2, and report to the
Legislature the percentage levels of conpliance wth
Section 323.5 on an annual basis comrencing January 1,
1994, utilizing data fromthe prior school year.

"(d) The governing board of each school district shall
exclude from school, for not nore than five days, who
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has not provided either a certificate or a waiver, as
specified in Section 323.5, on or before the 90th day
after the pupil=s entrance into the first grade. The
exclusion shall comence with the 91st cal endar day
after the pupil's entrance into the first grade, unless
school is not in session that day, in which event the
exclusion shall commence on the next succeeding
schoolday. A child shall not be excluded under this
section if the pupil=s parent or guardian provides to
the district either a certificate or a waiver as
specified in Section 323.5.

"(e) The governing board of a school district may
exenpt any pupil from the exclusion described in
subdivision (d) if, at l|east twice between the first
day and the 90th day after the pupil=s entrance into
the first grade, the district has contacted the pupil=s
parent or guardian and the parent or guardian refuses
to provide either a certificate or a waiver as
specified in Section 323.5. The nunber of exenptions
from exclusion granted by a school district pursuant to
this subdivision may not exceed 5 percent of a school
district=s first grade enrollnent. It is the intent of
the Legislature that exenptions from exclusion be used
in extraordinary circunstances, including, but not
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limted to, famly situations of great dysfunction or
di sruption, such as substance abuse by parents or
guardi ans, child abuse, or child neglect.

"(f) It is the intent of the Legislature that, upon a
pupil=s enrollnment in kindergarten or first grade, the
governing board of the school district notify the
pupi | =s parent or guardian of the obligation to conply
with Section 323.5 and of the availability for |ow
incone children of free health screening for up to 18
nonths prior to entry into first grade through the
Child Health Disabilities Prevention Program

"(0) It is the intent of the Legislature that school
districts provide information to parents regarding the
requi rements of Section 323.5 within the notification
of immunization requirenents. Mreover, the Legislature
intends that the information sent to parents encourage
parents to obtain health screenings sinultaneously with
I mmuni zations. "

The Comm ssion recogni zed that Health & Safety Code section 324. 3,
of Chapter 373/91, prior to its anendnent by Chapter 759/92,
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required immediate exclusion from school for up to five days,
rat her than exclusion on the 91st day for not nore than five days,
and that the section as enacted by Chapter 373/91 was in effect
from July 1, 1992 to Septenber 21, 1992 (the effective date of
Chapter 759/92).

The Conmi ssion observed that Health & Safety Code section 324. 3,
subdivisions (a), (b), and (g) express legislative intent, and do
not establish a new program or higher |evel of service in an
exi sting program upon school districts within the nmeaning of
section 6 of article XI11B of the California Constitution and

Gover nnent Code section 17514.
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The Conmmi ssion also observed that Health & Safety Code section
324.3, subdivision (c), directs that specified actions be taken by
the Departnent of Health Services, and does not establish a new
program or higher |evel of service in an existing program upon
school districts within the meaning of section 6 of article XI1IB

of the California Constituti on and CGover nnent Code section 17514.

The Conmi ssion observed that Health & Safety Code section 324. 3,
subdivisions (d), (e), and (f), of Chapter 759/92, established
requirements to exclude pupils who have not provided either a

certificate of health screening or a parental waiver from school
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on a schedul e specified in each chapter, allowed school districts
to exenpt pupils fromexclusion if attenpts to contact the parents
were nade, as specified, and required school districts to provide
specified notice to pupils upon the pupil's enrollnment in

ki ndergarten or first grade.

The Conmi ssion found that the exclusion of pupils as specified in
Health & Safety Code section 324.3, subdivision (d), was not
required under prior law, and that the adm nistrative process
required to exclude pupils as specified is a new program or higher
| evel of service in an existing program within the neaning of

section 6 of article XIIIB of the California Constitution and
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Gover nnent Code section 17514.

The Comm ssion noted that when pupils are excluded as specified in
Health & Safety Code section 324.3, subdivision (d), schoo
districts wll experience a loss of ADA funding through the
operation of the Education Code for those days when the excl uded

pupils is not in class.

The Commi ssion found that the |oss of ADA revenue which nmay be
experienced by school districts as a result of the exclusion of
pupils as specified in Health & Safety Code section 324.3,

subdivision (d), is not a cost nandated by the state.
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The Commi ssion found that attenpting to contact parents in order
to avoid or waive the exclusion of the pupil from school, as
permtted in Health & Safety Code section 324.3, subdivision (e),
is a discretionary activity, and that the costs of naking such

contacts are not costs mandated by the state.

The Conm ssion found that school districts nmay exenpt some pupils
from exclusion subject to nuneric limts and expressions of
legislative intent in Health & Safety Code section 324.3,
subdivision (e), that this exenption of specified pupils from

exclusion is a discretionary activity, and that the costs of
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maki ng such exenptions are not costs nandated by the state.

The Comm ssion noted that Health & Safety Code section 324. 2,
subdivision (a), requires school districts to provide specified
notice to pupils enrolled in kindergarten, and that the notice
requirement contained in Health & Safety Code section 324. 3,
subdivision (f), would therefore apply only to first grade
enrollees who had not previously received the notice when they

were enrolled in kindergarten

The Conmi ssion found that, even though the notification activity

required in Health & Safety Code section 324.3, subdivision (f),
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is very limted in scope, such notification was not required under
prior law when a pupil was enrolled in first grade, and that the
specified notification activity is a new program or higher |evel
of service in an existing programw thin the neaning of section 6
of article XI1IB of the California Constitution and Governnent

Code section 17514.

APPL|I CABLE LAW RELEVANT TO THE DETERM NATI ON

O A REI MBURSABLE STATE NMANDATED PROGRAM

Governnent Code section 17500 and following, and section 6,

article XIIIB of the California Constitution and rel ated case | aw.
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CONCLUSI ON
The Commi ssion determines that it has the authority to decide this
claim under the provisions of Governnent Code sections 17500

and 17551, subdivision (a).

The Comm ssion concludes that the provisions of Health & Safety
Code sections 324.2 and 324.3, of Chapters 1208/ 76, 373/91, and
759/ 92, do not inpose a new program or higher level of service in
an existing program wthin the nmeaning of section 6 of
article XI11B of the California Constitution and CGovernnent Code

section 17514 by permtting the Superintendent of Publ i c
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Instruction to withhold ADA funds for first grade pupils who have

not submtted certificates or waivers, by allowng school
districts to contact parents or guardians of pupils to be excl uded
pursuant to Health & Safety Code ' 324.3, subdivision (e), by
all owi ng school district to waive exclusion of pupils who have not
submtted a certificate or parental waiver pursuant to Health &
Saf ety Code ' 324.3, subdivision (e), subject to the nunmeric and
reason |imts specified, and through ADA revenue 1|0ss which
results from the operation of the Education Code when pupils are

excl uded.

The Comm ssion concludes that the provisions of Health & Safety
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Code section 324.2, of Chapter 1208/ 76 and 373/91, do inpose a new

program or higher level of service in an existing program w thin
the neaning of section 6 of article XIIIB of the California
Constitution and Government Code section 17514 by requiring schoo

districts to furnish specified notice to parents or guardi ans of
children enrolled in kindergarten; to report specified information
to county CHDP prograns and to the Departnent of Health Services
and State Departnent of Education; and to take sonme action beyond
provi ding parents or guardians with the notice required by statute
to obtain health screening certificates or parental waivers
pursuant to Health & Safety Code ' 324.2, subdivision (a), wth

the degree to which such action(s) are reinbursable to be
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det ermi ned when paraneters and gui delines are prepared.

The Comm ssion concludes that the provisions of Health & Safety
Code section 324.3, of Chapter 373/91 and 759/92, do inpose a new
program or higher level of service in an existing program wthin
the neaning of section 6 of article XIIIB of the California
Constitution and Government Code section 17514 by requiring schoo

districts to carry out the admnistrative processes legally
necessary to exclude certain first grade pupils from school, as
specified; and to furnish specified notice to parents or guardi ans
of children enrolled in first grade who have not received such

noti ce when enrolled in kindergarten.
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Accordi ngly, costs incurred related to the aforenentioned
rei mbursabl e state mandated prograns contained in Health & Safety
Code sections 324.2 and 324.3, are costs mandated by the state and
are subject to reinbursenment within the nmeaning of section 6,
article XI1I1B of the California Constitution. Therefore, the
claimant is directed to submt parameters and guidelines, pursuant
to Governnent Code section 17557 and Title 2, California Code of
Regul at i ons, section 1183. 1, to the Conmi ssi on for its

consi der ati on.

The foregoing conclusion pertaining to the requirenents contai ned
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in Health & Safety Code sections 324.2 and 324.3, is subject

the follow ng conditions:

The determination of a reinbursable state nandated
program does not nean that all increased costs clained
will be reinbursed. Rei nbursenent, if any, is subject
to Comm ssion approval of paraneters and guidelines for
rei mbursenent of the mandated program approval of a
statewi de cost esti mat e; a specific legislative
appropriation for such purpose; a tinmely-filed claim
for reinbursenent; and subsequent review of the claim
by the State Controller's Ofice.

As provided in Chapter 373/91, if the statew de cost
estimate for this mandate does not exceed one mllion
dol l ars ($1, 000,000) during the first twelve (12) nonth
period follow ng the operative date of the mandate, the
Conmi ssion shall certify such estinmated anount to the
State Controller's Ofice, and the State Controller
shall receive, review, and pay clains from the State
Mandat es d ai s Fund as cl ai s are recei ved.
(Gover nment Code section 17610.)

to



