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EXECUTIVE SUMMARY
Background

This test claim addresses issues within the collective bargaining process of the Educational
Employment Relations Act (EERA) and employee and employer relations in California’s K-14
' public school systems. Specifically, the test claim statutes require the payment of “fair share
.  service fees” by non-union members to the exclusive representative organization. Under prior
law, the payment of fair share service fees was the subject of the collective bargaining process.
The test claim legislation created a statutory requirement for the payment of such fees, thus
removing the basic issue from the collective bargaining process.

In addition, this test claim has been filed on regulations adopted by the Public Employment

Relations Board (PERB). PERB is the state agency responsxble for the administration of the
EERA.

Conclus ion _

Staff concludes that Government Code section 3546, subdivisions (a) and (f), and California
Code of Regulations, title 8, sections 34030, subdivision {a), and 34055, subdivision (a), unpose

new programs or higher levels of service for K-14 school districts within the meaning of

article XIII B, section 6 of the California Constitution, and impose costs mandated by the state

pursuant to Government Code section 17514, for the following specific new activities:

¢ Upon receiving notice from the exclusive representative of a classified public school
employee who is in a unit for which an exclusive representative has been selected, the -
employer shall deduct the amount of the fair share service fee authorized by this section
from the wages and salary of the-employee and pay that amount to the employee
organization. (Gov. Code, § 3546, subd. (a).)'

. ! As added by Statutes 2000, chapter 893, operative January 1, 2002.
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* School district employers of a public school employee shall provide the exclusive '
. representative of a public employee . with the home address of each member ofa : .
bargaining unit. (Gov. Code, § 3546, subd. (f).)*

* Within 20 days following the filing of the petition to rescind or reinstate an
organizational security arrangement, the school district employer shall file with the
regional office of PERB an alphabetical list containing the names and job titles or
classifications of the persons employed in the unit described in the petition as of the last
date of the payroll period immediately preceding the date the 3petition was filed. (Cal. -
Code Repgs,, tit. 8, §§ 34030, subd. (a), and 34055, subd. (a).)

Staff concludes that Government Code sections 3543, 3546, subdivisions (b) through (&), and
3546.3, as added or amended by Statutes 1980, chapter 816, Statutes 2000, chapter 893, and
Statutes 2001, chapter 805 are not reimbursable state-mandated programs within the meamng of
article XIII B, section 6, and Government Code section'17514.

Recommendation

Staff recommends that the Commission adopt this analysis and approve the test claim for the
activities listed above.

2 As amended by Statutes 2001, chapter 803, operative January 1, 2002. - I

3 As amended and operative on January 1, 2001.
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STAFF ANALYSIS -

" Claimant
Clovis Unified School District

Chronology
06/27/01 Claimant files original test claim (00-TC-17) with the Commission
. 07/02/01 - Commission staff issues ‘completeness review letter |
08/06/01 California Commumty Colleges Chancellor’s Office ﬁles comments on the test
claim
08/06/01 . Department of Finance files comments on the test claim
09/10/01 Claimant files rebuttal to state agency comments :
05/15/02 Claimant files test claim amendmgnt' (01-TC-14) with the Commission
(5/20/02 Commission staff issues completeness review letter on test claim amendment
.- 06/19/02 Department of Financerequests an extensmn of time to file comments on the
amendment o
06/20/02 Commission staff grants extension request '
07/31/02 Department of Finance files comments on the amendment 1o the test claim

08/07/02 - Claimant declines to file a rebuttal to Department of Finance’s comments on the
: - test claim amendment :

08/ 1‘_2/02 Claimant representative files a declaration from the Vice Chancellor, Fiscal
 Services of the San Bernardino Community College District, alleging costs
incurred pursuant to the test claim legislation

10/07/05 Commission staff issues the draft staff analysis
10/31/05 . Claimant file§ comments on draft staff analysis
11/21/05 _Commissioﬁ-staff issues final staff analysis
Background |

The Agency Fee Arrangements test claim, filed by Clovis Unified School District, addresses
issues within the collective bargaining process and employer-employee relations in California’s
K-14 public school systems. Specifically, the test claim legislation focuses on the payment of
fees by non-union member (or “fair share™) employees to exclusive representative orgamzatlons
In 1975, the Legislature enacted the Educational Employment Relations Act (EERA) In doing

4 Statutes 1975, chapter 361. Pursuant to Government Code section 3541.3, subdivision (g) the
Public Employment Relations Board (PERB) is vested with the authority to “adopt... Tules and
regulations to carry out the provisions and effectuate the purposes and policiés” of the EERA.
(Government Code sections 3540 et seq.). Accordingly, in Code of Regulations, title 8, section
32001, subdivision (c), PERB has declared that **[s]chool district’ as used in the EERA means a
school district of any kind or class, including any public community college district, within the

3 Test Claim 00-TC-17, 01-TC-14
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s0, the Legislature sought to “promote the improvement of: personnel management and
employer-employee relations within the pubhc school systems in the State of California.™* Tl'us .

policy aimed at fm‘thermg the public interest in “mamtammg the continuity and quahty of ™
educational services. »6

The EERA imposes on school districts the duty to “meet and negotiate” thh an employee .-
organization selected as the excluswe representative of an employee bargaining unit on matters
within the scope of representation.” The scope of representanon is limited to “matters relating to
wages, hours of employment, and other terms and conditions of employment.”® ‘The EERA
explicitly includes * orgamz.a’oonal security” within the. scope, of representation. ?

Government Code section 3540, 1, subdivision (i), provides two definitions for * orgamzatlonal
security.” The first describes orga.mz.atlonal security as:

[aln arrangement pursuant to which a public school employee may declde

whether or not to join an employee orgamzanon but wllnch requires him or her, as

a conditioni of continuéd employment; if he-of ke’ does join, fo-maintifi his ot her
-:-membershxp in good standing for the duration of the written agreement...

i

Thus, such.an arrangement-would provide that once an employee, organization has been selected.

| ~ byan employee bargalmng unit as exclusive representative, each employee has the option-of

either joining or not joining the employee organization.
Alternanvely, the second deﬁmnon describes orgamzauonal secunty as

[a]n arrangement that requ1res an employee asa eondmon of eontmued
employment, either to join th€ tecognized ot certified employee orgamza’oon or
to pay the organization a service fee in an amount not to excegd the 'standard

initiation fee, periodic dues, and general’ assessments of the- organlzatlon for the
duration of:the agreement..:! Sew e bl e T e

This type of organizational security arxféﬁgement ‘dictates that an employée in a bargaining unit
for which an employee organization has been selected as exclusive: representanve must either (a)
join the employee organization, or (b} pay such orgamzatlon a service fee or agency fee
arrangement. The EERA explicitly deelares that the ¢ employee orgamzatlon reoogmzed or

state”) )

3 Govemment Code section 3540

6 San’ Dzego Teachers A.s'sn 2 Superzor Caurt (1979) 24 Cal 3d 1 11
7 Government Code section 3543 3.

8 Government Code section 3543.2.

4 Former Govemment Code section 3546 prov1ded that “orgamzanonal seeunty . shall be within

the scope ¢ of representanon d (Stats 1975,¢ch. 961, § 2). In 2000, former Govemment Code

section 3546 was repealed (Stats 2000 ch. 893), but s1m1lar language was added via the same

bill to Government Code section 3540 1, subdnusron (i), which naw provrdes that .
“‘Orgamzatmnal secunty is within the scope.of representanon
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certified as the exclusive representatwe for the purpese of rneetmg and nego‘uatmg shall fa1rly
. represent each and every employee in the appropriate unit.”

Under prior law, organizational security arrangements were. subject to the collective bargarmng
process. Statutes 2000, chapter 893 created a statutory orgamzatmnal security arrangement —
removing the basic issue from the ba:gammg process :

Claimant’s Posntlon

Claimant, Clovis Unified School District, ﬁled a test claim on Ju.ne 27, 2001 1w alleglng
. Government Codé sections 3543 and 3546, as amended by Statutes 2000, chapter 893, impose
reimbursable state-mandated activities on K-14 school districts for aet1v1t1es 1nclud1ng '
establishing and mplementmg ‘payroll procedures for collectmg fair share serv1ce fees, and
remitting the fees to the cettified employee orgamzatmn Claimant alleges a néw activity to:
“Draft, approve ‘and digttibuté an appropriaté anid neufral notice to existing notni-member
employees and new employees, which explains the additional payroll deduction for-‘fair share -
services fees’ for non-member employees of a certified employee organization.™ T

Additionally, claimant allegés that Government Code section 3546.3:as added by Statutes 1980,
chapter 816, requires school districts to “Establish and implement procedures to determinewhich
employees claim a conscientious objection to the withholding of ‘fair share services fees,’” and

establish and implement payroll procedures to prevent automatlc deductrons from the wages of
such conscientious objectors, ~ i : :

Clannant also_‘alleg.es the Cahforma Code of Regulatlons ‘title 8, sectlons_ 3403.0 and 3405 5,
ol distiic , 2

) ~ On May 15, 2002 2 claunant ﬁled a test claun amendment allegmﬂ the. fallowmg rermbursable
state-mandated activities from amendments by Statutes 2001 chapter 805 e

annually, ‘that payrnents to nonrehgmus nonlabor chart ble orgamzatlons have -

been made by employees who have claimed conscrentlous obJectlons pursuant to’
Government Code section 3546:3. - . .., -~ .. I grdr

o Adjust payroll w1thholdmgs for rebates or thhholdmg reductlons for that portlon ‘
of fair share service fees that are not germane to the-employee organizdtion
funcnon as the excluswe bargammg representaﬁve when so0 deterrmned pursuant

10 Government Code section 3544.9.

H Potential reimhburserient. period for thls clmm begins no earller than July 1, 1999 (Gov Code,
§ 17557, subd..(c).) S

12 Potential reimbrirsemeént period for any newly alleged test claim leg1sla_t10n begirs no earher
than January 1, 2002, the operative date of Statutes 2001, chapter §05.
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to regulations adopted by PERB, pursuant to Government Code section 3546,
subdivision (a).

Take any and all necessary acu'ons,-'when necessary, to recover reasonable legal
fees, legal costs and settlement or judgment liabilities from the recognized )
employee organization, arising from any court or administrative action relating to
the school district’s compliance with the section pursuant to Govemment Code
section 3546 subdnnsron (e),

. Prov1de the exclusive representatlve of 2 pubhc school employee a hst of home

employees commenced employment, and pencdmally update and correct the list
to reﬂeot changes of address, additions for new employees and deletlons of

Claimant’s complete detarled allegatlons are found in the Amendment to the Test Claun Fllmg,
pages five through nine; received May 15,2002,

Claimant filed comments on.the: draft staff analysis-on October 31* 2005 The substantlve
comments will be summanzed in'the analysts below ;

Department of Finance’s Pos:tmn

Department of Finance filed comments on August 3, 2001 and July 30,2002, addressmg the
allegations, stated in the test clarm and subsequent amendment. ARegardmg clalmant’s a.llegatmns

prior to the enactrnent of Statutes 2000 chapter 893 are Justrﬁed in clmmmg m“" dated costs
However, those employers who did negotlate and nnplement orgamzatlonal secunty
arrangements prior to-the endctment of Statutes 2000, chapter 893 are:not justified in making
similar claims for reimbuisémentDepartment of Finasice :argies that those employers who did
negotiate and implement such arrangements prior to the 2000 .a.rnendments “would presumably

have already estabhshed“ such payroll gprocedures and th ;

employers should not “he .
reimbursed for costs they voluntanly mcurred " N .

Department of Finance has similar arguments regardmg elalmant’s allegatlons oncosts incurred
in complying with PERB’s regulations in the event a petmon to resemd ot reinstate an-
“organizational secunty arrangement is ﬁled

Regarding claimant’s-allegation that-it must draft. notices explammg the fee deducnons to
employees paying fair share service fees, Department of Finance argues that no such mandate
exists. Department of Finance relies on California Code of Regulations, title 8, section 32692
which provides that each employee “required to pay an agency fee shall receive vmtten notice’
from the exclusive representatwe” regarding the fee deduction.

Likewise; resporiding to claimant’s allegation that it must incur costs intaking the necessary

actions in recovering legal fees from an exclusive representative under Government Code

section 3546, subdivision (e), Department of Finance asserts that the subdmsxon by 1ts plam

language, does not impose aly ¢ dutles on the pubhc school employer ) , : .
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Department of Fmance s other comments and arguments will be add.ressed in the analyszs below,
where pertinent. "

California Commumty Colleges Chancellor’s Office Position

The California Community Colleges Chancellor’s Office (“Chancellor’s Office™) filed comments
regarding this test claim on July 30, 2001. The Chancellor’s Office begins by noting that
community colleges are subject to PERB’s jurisdiction. Secondly, looking to the statutes
regarding organizational security, the. Chancelior’s Office believes that “the provisions of
Government Code [sections] 3540.1 and 3546 and the related implementing regulations in the
Code of Regulations impose a mandate of specific tasks for community college district staff.”

The Chancellor’s Office concludes by stéiting that no funds have been appropriated for costs
incurred in performing these activities, and that none of the provisions of Government Code
section 17556 apply to commumty colleges “complying with the mandate.”

Discussion

The courts have found that article X1II B, section 6, of the California Constltuuon reco 1zes
the state constltutlonal restrictions on the powers of local government to tax and spend.’ “[ts

' Claimant argues that the Department of Fm'ance s comments are “incompetent” and should be -
stricken from the record since they do not comply with section 1183.02, subdivision (d), of the

. Commission’s regulations, That regulatlon requires written responses to be signed at the end of

~ the document, under penalty of perjury by an authorized representative of the state agency, with
the declaration that it is true and complete to the best of the representative’s personal knowledge,
information, or belief. The claimant contends that the Department of Finance’s response “is

' _signed without certification” and the declaration attached to the response “simply stipulate[s] to
+ the accuracy of the citations of law in the test claim.” (Claimant's comments to draft staff

- analysis, page 1-2.) :

Determining whether a statute or-executive order constitutes a reimbursable state—mandated
program within the meaning of article XIII B, section 6 of the California Constitution is a pure
question of law. (City of Jose, supra, 45 Cal.App.4ﬂ1 at p. 1817; County of San Diego, supra, 15
Cal.4th at p. 109). Thus, any factual allegations raised by a party, including the Department of
Finance, regarding how a program is implemented is not relied upon by staff at the test claim
phase when recommending whether an entity is entitled to reimbursement under articie XIII B,
section 6. The Department’s response contains comments on whether the Commission should
approve this test claim and is, therefore, not stricken from the administrative record.

'* Article XIII B, section 6, subdivision (a), provides: (a) Whenever the Legislature or any state
agency mandates a new program or higher level of service on any local government, the state
shall provide a subvention of funds to reimburse that local government for the costs of the .
program or increased level of service, except that the Legislature may, but need not, provide a
subvention of funds for the foIlowmg mandates: (1) Legislative mandates requested by the local
agency affected, (2) Legislation defining a new crime or changing an existing definition of a
crime. (3) Legislative mandates énacted prior to January 1, 1975, or executive orders or
regulations initially implementing legislation enacted prior to January 1, 1975.

'3 Department of Finance v. Commission on State Mandates (Kern High School Dm‘ J (2003) 30
Cal.4th 727, 735.
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purpose is to preclude the state from ’shiftingsﬁnancial responsibility for carrying out .
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial”
' respons1b111t1es because of the taxing and spending limitations that artlcles X Aand XTI B
impose.”"® A test elmm statute or executive order méy 1mpose a réimbursable state-mandated
program if it orders of commands alocal agency or-schigol! dlstnct to éngdge ir an activity or'
task.!” In‘addition, thé réquired activity of'task inust-be neW; constititing a “new program,” or 1t
~ must create a “hxgher level of semee" -over the prevmusly requued level'of service.'® -

The courts have deﬁned a program sub_]ect to artlcle XIII B sectlon 6, of the Cahforma _
Constltutlon as one that carries out the govemmental functmn of prov1dmg pubhc semces or a

- law that i imposes unique requuements on local agencies or school districts to 1mp1ement a state
policy, but does not apply generally 'to all residents and-étititiés ini-the state.'® "To determnine if the
prograrm is new of iniposes a-highér 1ével'of service, the tést claimi legislatisn niust be compared -
with the le%al requirements in-éffect immediately before the enactment of the test ¢ldim

legislation.™ A “higher level of service” occurs when the new “requirements were intended to. -
provide an enhanced serv1ce to the pubhc n2l

Fmally, thze newly reqmred actwlty or mcreased level of serv1ce must unpose costs mandated by .
the state, :

The Comxmssmn is vested with exclusive. authority, to ad_]udlcate dlsputes over the existence of
state-mandated programis within the meaning of article X111 B, section 6.2 In makmg 1ts :
decisions, the Comrmssmn must strictly construe article XIH B sectlon 6, .and not apply. it as.an

eql.utable remedy to. cure. the percelved unfalrness :esu.ltmg from pohtlcal deelsmns on fundmg
priorities.™ _ - A :

g et

.....

7 Long Beach Umf‘ed School Dist. V. State ofC‘alzﬁera (1990) 22_5 Cal. App.Sd 155, 174,

1% San Diego Unified School Dist. v. Commission on State.Mandates (2004) 33 Cal.4th 859, 878,

(San Diego Unified School Dist. ), Lucza Mar Umﬁed Schaol Dls! \ Hamg (1988) 44 Cal 3d
830, 835.(Lucia Mar) :

1 San Dze‘g’fd Un;ﬁed School Dist., .s'upra, 33 Cal 4th 859 874 875 (reafﬁrmmg the test set out m

County af Los Angeles V. State of Calg"ornza (198‘7) 43 Cal 3d 46 56 see also Lucza Mar supra i
44 Cal3d 830,835)

20 San Diego Umﬁed School Dm supra, 33 Cal:4th 859, 878; Lucza Mar, Supra 44 Cal. 3d 830,
835.

2 San -Diego Umﬁed School Dtst supra, 33 Cal. 4-th 859; 878

2 County of Frésno v. State af Caszorma (1991) 53 Cal.3d 482, 487 County of Sonoma yo
Conmmission on State Mandates (2000) 84 Cal.App. 4t]1 1265 1284 Govemment Code sections
17514 and 17556.

2 Kinlaw v, State of Calz_}"orma (1991) 54 Cal. 3d 326, 331-3 34 Govermnent Code sectlons .
17551 and 17552. R s :

. County of Sonoma, supra, 84 Cal. App 4th 1263, 1280 cntmg Czty of San Jose v. State of . .
California (1996) 45 Cal.App.4th 1802, 1817 (City of San Jose). : :
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Issue 1: - Is the test claim-legislation subject to article XIII B, sectwn 6, of the
California Constltutron? : . :

Government Code Secnon 3543

¥

Government Code sectlon 3543 was rewntten by Statutes 2000 chapter 893 Statutes of 2001,
chapter 805 amended one sentence, as indicated by underline below:

.{a) Pubhc school employees shall have the right to form join, and partrmpate in
the activities of employee organizations of their own.choosing for the purpose of
representation on all matters of. employer-employee relations.. If the exclusive
representative of a unit provides.notification. as specified by.subdivision (&) of
Section 3546, public school employees who are in a unit for which an exclysive
representatxve has been selected, shall be required, as a condlhon of continued
employment, to Jom the reco gmzcd employee orgamzatlon Or 1o’ pay the
orga.ulzatlon a fair share services fe€, as requ:lred by Sectlon 3546 ifa majonty
‘of the 'embers of a bargammg it t‘rescmd that arrangement e1ther of the o
following optxons shall bé apphcable e '

(1) The recogmzed employee orgamzahon may petrtlon for the rernstatement ot‘
the arrangement descrlbed in' subchwsmn (a) of Section 3546 pursuant to the
procedures in paragraph (2) of subdwrsron (d) of Sectlon 3546

(2) The employees may negotrate elther of the two forms of orgamzatlonal
secunty described,in subdmsron (i) of Section 3540.1. :

(b) Any employee may at any time present grievances to his:or.her employer and .
have such gnevances ‘adjusted, without the intervention of the exclusive
representatwe as long as'the-adjustment is reachéd prior to arbitration’ pursuant to
Sections:3548.5, 3548.6, 3548.7, and 3548.8 arid'the adjustment isnot
inconsis’terit-—,with_ the terms of.a written agreemient then in effect; pro_vided that
the public:school employer shall not agree to aresolution of the grievance until
the exclusive representative has recewecl a copy-of the grievance and-the proposed
- resolution.and has been:given. the- opportumty to-file a response.

Before the amendment m 2000 pnor law provrded “Pubhc school employees shall have the
right to form, ]om], and parhcrpate in'the actwmes of employee organ'i" ,i'ons‘ of their own
choosing for'the purpose of representatton on all matters of cmployer-employee relatlons "Public
school employees shall also have’ the nght to reﬁ.lse to ] Jom or partrclpate in ‘the activities of
employee orgamza ns and: shall have thé rlght 16 represent thethselves’ mdlvrdually’m'theu
employment relatrons w1th the pubhc school employer ‘except that once ‘thé employees in an
appropriate unit have selected an’ exclusive ‘Tépresentative and it has been’ fecognized pursuant to
Section 3544.1 or certified pursuant to Section 3544.7, no employee in that unit may meet and
negotiate with the public school employer.” Current subdivision (b) is identical to pnor law.

In order to be subject to article XIII B, section 6, of the Cahforma Constltutton the test clalm
legislation must 1mpose a state-mandated ‘activity on a local agency or sthool district.?® Courts

%5 Kern High School Dist., supra, 30 Cal.4th 727, 740.
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have adopted a “strict construction” interpretation of article XIII B, section 6.2 Consistent with
this narrow interpretation, the term “mandate” has been. construed according to its commonly
understood meaning as an “order” or “command.”?’ Thus, the test claim legislation must require

a local government entlty to perform an activity in order to fall thhm the scope of artlcle X1 B,
section 6. . :

According to the well-settled rules of statutory construction, an examination of a statute claimed
. to constitute a reimbursable state mandate begins with the plain language of the statute, and

“where the language is clear there is no room for interpretation 28 Where the Legislature has
not found it appropriate to.include express requu'ements in a statute, it is inappropniate for a court
to write such réquirements into the statute.”’ The courts have noted that “[w]e cannot... read a
mandate into language which is plainly discretionary.”

Beginning with the plain lariguage of section 3543, subdivision (a), there is no activity 1mposed
on the public school employer. While public school employees “shall be required” to either join
~ the employee orgamzatlon selected by the unit as exclusive representative or to pay such -
orgamzatlon a service fee, there is nothing in the language of section 3543, subdivision (a),
imposing upon the public school employer the obligation to perform any activities.

Government Code section 3543, subdivision (a), by its plain language, fails to impose any
activities on school districts. Section 3543, subdivision (b), contains the same language found in
former section 3543 and therefore is not new, nor does the plain language of subdivision (b)
impose any duties upon school districts. ‘Accordingly, staff finds that Government Code

section 3543 is not subject to article XTI B, section 6, of the California Constitution.

Government Code Sectzon 3546.3:
Government Code section 3546.3 was added by Statutes 1980, chapter 816, as follows

Notwithstanding subdivision (1), of Section 3540.1, Section 3546, or any other
provision of this chapter, any employee who is a member of a religious body
whose traditional tenets or teachings include objections to joining or financially
supporting employee organizations shall not be required to join, maintain
membership in, or financially support any employee organization as a condition
of employment; except that such employee may be required, in lieu of a service
fee, to pay sums equal to such service fee either to a nonreligious, nonlabor
organization, charitable fund exempt from taxation under Section 501(c) (3) of
Title 26 of the Internal Revenue Code, chosen by such employee from a list of at -
least three such funds, designated in the organizational security arrangement, or if
the arrangement fails to designate such funds, then to any such fiind chosen by the
employee. Either the employee organization or the public school employer may

2 City of San Jose, supra, 45 Cal. App.4th 1802, 1816-17.

27 Long Beach Unified.School Dist., supra, 225 Cal.App.3d 155, 174.

28 City of Merced v. State of California (1984) 153 Cal.App.3d 777 '

2 Whitcomb Hotel, Inc. v. California Employment Commission (1944) 24 Cal App.2d 753, 757.

30 City of San Jose, supra, 45 Cal.App.4th 1802, 1816. ' .
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require that:proof of such payments be made on-an annual-basis to the public
school-employer as a condition of continued exemption from the requirement of
financial support to the recogriized employee organization: If such employee who
holds conscientious objections pursuant fo this se¢tion requests the employee
organization to use the grievance procedure or arbitration procedure on the
employee 8 behalf the employee orgamzattou i§ authonzed to charge the

Claunant asserts that sec’non 3546 3 requtres school dlstncts to estabhsh and mamtam .

" procedures for-deterthining which employees may claim a conscientious objection, establish
procedures to ensure that fair share service fee deductions are not made from the wages of those
employees, clmmmg such obJectmns, and to establish procedures to ensure, af least annually, that
those employees are makmg payments {0. chantable orgamzauons 1n heu of service fee .
deduc iC ns. Clatmant asserts ‘that if section 3546 3 was determined ) not i impose any state-
mandated activities onl school districts, then it must also be mterpreted that “there is no
requirement for religious objectors to pay any sutn of money to either their employee
organization or the specified alternative approved organizations. »31

e

-Department of Finance; in its August 3, 2001 comments, argues that séhioo] districts that”
. negotiated and unplemented organizational security arrangements prior toithe enactment of the
. 2000 amendrherits ate'riot justified in claiming mandated costs, but that school districts that did
" not negotxate such-atfangettients are justified in'claiming matidated costs. Department of
Finarice’s position is groiihded in the discrétionary nature of the collective’ bargauung process,”
and that employers Who hegotiated ‘organizational security arrangemerits prior-to the enactment”'
of thé’ 2000 amenduwnts should not “be reimbursed for costs: they voluntanly incurred:»32 -

For. the reasons below, staff ﬁnds that ¢ lovemment Code sectlon 3546.3 is, not sub_]ect to artlcle
- XIII B, sectlon 6, of the Cahforma Consututnon because sectlou 3546 3 does not impose any
state-mandated activities on school stncts '

N leg151at10u must 1mpose a state-mandated actmty on a local agency or school dlstnct Courts »
have adopted a “stnct constructtou” interpretation of artlcle XIII B, section 6.> Coumstent thh'
this narrow, mterpretatlon, the term “mandate” has been construed accordmg to its commonly
understood meamng as. an “order” or ¢ command ”35 Thus, the test claim leglslatmn must Tequire

a local goverument entity to perform an act1v1ty in order to fall within the scope of article XI]I B,
- section 6,

According 1o the well-settled rules of statutory constructlon an examlnatlon of a statute clanned
to constitute a relmbursable state mandate begins with the plain language | of the statute ‘and

*! Claimant’s comments to draft staff analysis, page 3.

*2 Department of Finance, August 3, 2001 Commeénts, page3.

33 Kern High School Dist., supra, 30 Cal.4th 727, 740.

** City of San Jose, supra, 45 Cal. App.4th 1802, 1816-17.

3% Long Beach Unified School Dist., supra, 225 Cal.App.3d 155, 174.
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“where the language is clear there is no room for interpretation #% Where the Legislature has
not found it appropriate to.include express requu'ements in a-statute, it is inappropriate for a court
to write such requirements into the statute.>’” The courts have: noted that “[w]e cannot.. read a
mandate into language which is plainly dlscretlonary n38

Just as discussed above regardmg Govemment Code sectlon 3543 the plam language of
Government Code section 3546.3 | is also dlseretlonary Seetlon 3546 3 states only that an
employee holdmg a conscientious objeenon to joining or ﬁnanelally supportmg an employee
organization “may be reqmred” to make. payments:to a nonreligious, nonlabor;-charitable:
organization‘in lien of' p paymg a fair share servree fee to.such organization. (Emphasis added).

 Section 3546.3 does not 1mpose any obhgatlon on school drsmcts Secnon 3546.3 provrdes that
“fe]ither the’ employee orgamzanon or the pubhc school employer may’ reqmre that proof of such

payments be made on ad annual basis nf’__'(Emphasrs added) ‘Section’ 3546 3, by 1ts plam meanmg,

. does not requu'e or command schoo. districts to perform an aet1v1ty Acoordmgly, staff ﬁnds that

Government Code seetlon 3546, 3 is not subJect to article XIII B, seetton 6 of the Cahforma
Constitution,

Remaining Test Clazm Legrslarzon

. In order for the remalmng test ela.un leglslatmn to-be sub_]eet to artrcle XIII. B sectlon 6 of the
California Constitution; the legislation must constitute a “program.*- Government Code: .
section 3546 provides, in part, that “the:employer;shall. deduct the.amount of:the fair share
service fee authorized by this section from the wages.and salary.of the employee and pay that
amount to the- employee organization;” and that “[t]he;employer-of a public:school employee.
shall provide the exclusive representative of a public employee with the home address of-each
member of a barga.mmg unit.,. .” California Code of Regulatmns tltle 8, sections 34030 and
34055 requn‘e that a sehool dlstnct employer ﬁle an alphabetleal hst eonta.mmg the names ancl
job titlés or classifications of the' peérsons employed in the unit wrthm 20 days after a pet:tron 1s
filed to rescind or reinstate an orgamzatlonal security arra.ngement "

In Caunty of Los Angel'es V- State of C’al lforma the California Supreme Court deﬁned the word
“program” thhln the i meanmg of article XIII B, section 6 as one that garries out ‘the _
governmental funetlon of provrdmg a serv1oe 10 the pubhc or laws wl'ueh to 1mplement a state
pohey,kr‘mpose umque reqmrements on local governments ‘and do not apply generally to all

residents and enhtles m the state. 3 The eourt has’ held that only on‘ehof these ﬁndmgs rs "

necessary. "

Deparl:ment of Finance asserts that Govemrnent Code section 3546, subdrwsron (a), as it relates
“to rebates and reduetlons 10 the fair share servree fee do riot ¢onstitute & program because it
neither provrdes 4 service 16 the pubho nor qualifies as a fuhction utiique to povernmerital

© 38 City of Merced, supra, 153 Cal.App.3d 777, « S

3 Whitcomb Hotel, Inc., supra, 24 Cal.App.2d 753, 757.

¥ City of San Jose, supra, 45 Cal. App.4th 1802, 1816. -

3 County of Los 'Angeles, supra, 43 Cal.3d at page 56. -

4 Carmel Valley Fire Protection Dist. v.-State of CaIi]’ornia-(l987) 190 Cal.App.3d 521, 537. ~
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entities. Department of Finance claims that the United States Supreme Court’s holding in

- Communication Workers v. Beck (1988) 487 U.8. 735, which addresses fair share service fees,
applles to both private and public employees. . The Court in Beck interpreted and applied the-
provisions of the National Labor Relations Act (NLRA). However, the NLRA by its own terms
expressly excludes public employees from its coverage. Section 2, subdivision (2), of the NLRA
(29 U.S.C. § 152(2)) provides, in pertinent part, that “[tJhe term ‘employer’ ... shall not
include... any State or political subdivision thereof...” Furthermore, section 2, subdivision (3),
of the NLRA (29 U.S.C. § 152(3)) provides that “{t]he term ‘employee’ ... shall not include any
individual employed... by any... person who is not an employer as hereln defined.”"

Staff finds that Government Code section 3546 and California Code of Regulations, title 8,

sections 34030 and 34055, impose a program within the meaning of article XIII B, _

section 6 of the California Constitution under the second test, to the extent the test claim

legislation requires school districts to engage in administrative activities solely applicable to

public school administration. The test claim legislation imposes unique requirements upon:
_school districts that do-not apply generally to all residents and entitiés of the state.

Accordingly, staff finds that the remaining test claim legislation constitutes a “program” and,
thus, may be subject to subvention pursuant to article XIII B, section 6 of the California

Constitution if the legislation also imposes a new program or higher level of service, and costs
mandated by the state.

Issue 2: Does the rema_ining test claim legislation impose a new program or higher
level of service on school districts within the meaning of article XIII B,
section 6 of the California Constitution, and impose “costs mandated by the
state” within the meaning of Government Code sections 17514 and 175567

Test claim legislation imposes a new program or higher level of service within an existing
program When it compels a local agency or-school district to perform activities not previously

: requlred The courts have defined a “higher level of service” in conjunction with the phrase

“new program” to give the subvention requirement of article XIII B, section 6 meaning.

Accordingly, “it is apparent that the subvention requirement for increased or higher level of
service is directed to state-mandated increases in the services provided by local agencies in
exlstmg programs.” 3 A statute or executive order i imposes a reimbursable “higher level of
service” when the statute or executive order, as compared to the legal requirements in effect
immediately before the enactment of the test claim legislation, increases the actual level of
governmental service provided in the existing program. “

! See Carmen v. San Francisco Unified School District (1997) 982 F.Supp. 1396, 1409

(concluding that “school districts are considered ‘political subdivisions® of the State of California

within the meamng of 29 U.S.C. § 152(2), and therefore are exempt from coverage urider the
RA”) .

* Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 836.

Y County of Los Angeles, supra, 43 Cal.3d 46, 56; San Diego Unified School Dzstrzct supra, 33
Cal.4th 859, 874.

“ San Diego Unified School Dist., supra 33 Cal.4th 859, 878, Lucza Mar, supra, 44 Cal. 3d &30,
835.
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Goverhmenf Code Section 3546:

Government Code section 3546 as enacted by Statutes 2000, chapter 893, and amended by .
Statutes 2001, chapter 805, follows:

(a) Notwithstanding any other provision-of law, upon receiving notice from the
exclusive representative of a public school employee who is in a unit for which an
exclusive representative has been selected pursuant to this chapter, the employer
shall deduct the amount of the fair shareé service fee authorized by this section
Jfrom the wages and salary of the employee and pay that.amount to the employee
organization. Thereafter, the employee shall, as a condition of continued
employment, be required either to join the recognized employee organization or
pay. the fair share service fee. The amount of the fée shall not exceed the dues
that are payable by members of the employee organization, and shall cover the

_cost of negotiation, contract administration, and other activities of the employee
organization that are germane to its functions as the exclusive bargaining '
representative. Agency fee payers shall have the right, pursuant to regulations
adopted by the Public Employment Relations Board, to receive a rebate or fee

- reduction upon request, of that portion of their fee that is not devoted to the cost

of negotiations, contract administration, and other activities of the employee -

organization that are germane to 1ts function as the excluswe bargaining
representative.

(b} The costs covered by the fee under this section may include, but shall not
necessarily be limited to, the cost of lobbying activities designed to foster
.collective bargaining negotiations and contract administration, or to secure for the
represented employees advantages in wages, hours, and other conditions of

employment in addition to those secured tbrough meetmg and negotiating with
the employer.

(¢} The arrangement described in subdivision (a) shall remain in effect unless it is
. rescinded pursuant to subdivision (d). The employer shall remain neutral, and -

shall not participate in any election conducted under this section unless required
to do so by the board. '

(d)(1) The arrangement described in subdivision (a) may be’ rcscmded bya
majority vote of all the employees in the negotiating unit subject to that
arrangement, if a request for a vote is supported by a petition containing 30
percent of the employees in the negotiating unit, the signatures are obtained in one
academic year, There shall not be more than one vote taken during the term of
any collective bargaining agreement in effect on or after January 1, 2001.

(2) 1f the arrangement described in- subdivision (a) is rescinded pursuant to
paragraph (1), a majority of all employees in the negotiating unit may request that
the arrangement be reinstated. That request shall be submitted to the board aiong
with a petition containing the signatures of at least 30 percent of the employees in
the negotlatmg umt The vote shall be conducted at the worksite by secret ballot,

45 Reworded subdivision (a), and added subdivisions (e) and {f).
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and shall be conducted no sooner than one year after the rescission of the
arrangement ‘under this subdivision.

(3) If the board determines that the appropriate mimber of mgnatuxes have been
collected, it shall conduct the vote to rescind or reinstate in a manner that it shall
prescribe in accordance with this subdivision.

(4) The cost of conducting an election under this subdivision to reinstate the
organizational security arrangement shall be borne by the petitioning party and
the cost of conducting an election to rescmd the arrangement shall be borne by the
board.

. (e) The recognized employee organization shali indemnify and hold the public
school employer harmless against any reasonable legal fees, legal costs, and
settlement or judgment liability arising from any court or administrative action
relating to the school district's compliance with this section. The recognized
employee organization shall have the exclusive right to determine whether any -
such action or proceeding shall or shall not be compromised, resisted, defended,
tried, or appealed. This indemnification and hold harmiess duty shall not apply to
actions related to compliance with this séction brought by the exclusive
representative of district employees against the public school employer.

(f) The employer of a public school employee shall provide the exclusive
representative of a public employee with the horne address of each member of a
bargaining unit, regardless of when that employee commences employment, so
that the exclusive representative-can comply with the notification requirements set

- forth by the United States Supreme Court in Chzcago Teachers Umon v. Hudson
(1986) 89 L.Ed. 2d 232. (Emphasisadded:)

The test claim allegations regarding Government Code section 3546 will be analyzed in order of -
subdmsnon below.

Govemment Code Section 3546, Subdivision (a):

Claimant alleges that subdivision (a) of Government Code section 3546 constitutes a
reimbursable state mandate in two respects by requiring school districts to (1) establish,
implement, maintain and update payroll procedures to determine those employees from whose
paychecks service fees must be deducted, and to make such deductions and transmit those fees to
the employee organization; (2) “adjust payroll withholdings for rebates or withholding
reductions” pursuant to the rebate or fee reduction provision of subdivision (a); and (3) provide
notice to employees explaining the payroll deduction for the fair share service fees.

Department of Finance agrees that subdivision {a) requlres school districts to deduct service fees
from the wages of its employees, and then fransmit those fees to the employee organization.
However, Department of Finance also argues that those school districts that did establish
organizational security arrangements prior to the enactment of the test claim legislation are not
justified in claiming any mandated costs because those districts voluntarily chose to incur such
costs, and so nothing new is mandated upon them by the test claim legislation. Staff disagrees.
Government Code section 17565 clearly provides that: “If a local agency or a school district, at
its option, has been incurring costs which are subseguently mandated by the state, the state shall
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reimburse the local agency or school district for those costs mcun'ed after the operative date of

~ the mandate.” : : .

Department of Finance also argues that the rebate and fee reduction provision imposes no
activities on school districts. Department of Finance asserts that PERB’s regulations squarely
place the burden of issuing fee rebates to employees on the employee organization.

Under prior law, a school district could voluntarily enter into organizational security
arrangements with an employee organization. Orgamzatmnal security has been within the scope
of representation since the EERA’s enactment.*® This results in a duty upon-the school district to
meet and negotiate in good faith with the exclusive representative upon request.*’ Prior to the
2000 amendments, the EERA, while imposing a duty to bargain, did not compel the parties to
reach agreement on organizational security. Thus, any agfeement ultimately reached through the
bargaining process was entered'into voluntarily by both sides. '

Government Code section 3546, subdivision (a), requires ‘what was once voluntary. :
Section 3546, subdivision (a), bypasses the discretion of a school district, and instead compels
.the district to institute an organizational security arrarigement “upon receiving notice from the
exclusive representative.” This new requiremenit thdt school districts shall implement
organizational security arrangements requires school districts to make service fee deductions
from the wages of employees, and consequently transmit those fees tothe employee
organization. Such fee deductions and payments to the employee organization were never
required immediately preceding the enactment of the test claim legislation, and thus impose a
new program or higher level of service on school districts.:

In addition, under prior law, certificated and classified employees could pay the service fees
directly to the certificated or recognized employee orgamzanon in lieu of havmg the-school
district deduct the service fees from the employee’s salary-or wage order.*® Claimant argues that
Government Code section 3546, subdivjsion (a), expressly states that its terms apply :

notwﬁhstandmg any other provision of law,” Thus, claimant argues that the employee’s right to
pay the service fee directly to the employee orga.mzatmn is “nullified.” Claimant contends the
school districts are now required to make the service fee deductions from the wages of all -
employees that work in a unit for which an excluswc representative has been selected and
transmit those fees to the employee organization.”

Staff agrees with claimant. Government Code section 3546, subdivision (a), states the following:

Norwithstanding any other provision of law, upon receiving notice from the

- exclusive representative of a public school employee who.is in a unit for which an
exclusive representative has been selected pursuant to this chapter, the employer
shall deduct the amount of the fair share service fee authorized by this section

% Former Government Code section 3546 (added by Stats 1975, ch. 961, and repealed by Stats.
2000, ch. 893); Gov: Cade, § 3540.1, subd. (i) (as amended by Stats. 2000 ch. 893).

41 Government Code section 3543.3.
8 Education Code sections 45061, 45168, 87834, and 88167. ‘
# Claimant’s response to draft staff analysis, page 4. .
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n " from the'wages and salary of the employee and pay that amount to the employee
. orgamzatlon (Emphasis added.) : : :

The phrase “notwithstanding any other provision of law” has expressly been interpreted by the
courts as “an express legislative intent to have the specific statute control despite the existence of
other law which might-otherwise govern.”*® Thus, any other. provxsxon of law that is contrary or
inconsistent with the statute “ls subordinated to-the latter-provisioh” containing the
“notwithstanding” language.®' In'this casg, the sections in the Education Code allowing.the
employee to directly pay the-service fee to the employee organization is ihconsistent with the test
claim statute that requires, without exception, the employer to.deduct the service fee from the ‘
wages of the employee that works in a unit for which an exclusive representative has been
selected. Accordmgly, staff ﬁnds that Government C.ode section 3456, SubleISlOIl (a), imposes
4 NeW, Program or, h.lgher level of service by requlnng school dlsixwts to make service fee "~
deductions from the wages of all cemﬁcated and classified employees that work ina umt for

which an exclusive representatlve has been selected, and transmit those fees o the employee )
orgamzahon

However in order to be subject to the subventmn reqmrernent of artlcle X111 B, sectlon 6, of the
' Cahforma Consutu‘uon, the test claim. leglslatlon must also impose upon a local ‘agency or school
dlstnct “costs mandated by the state,” Government Code section 175 14 deﬁnes “costs mandated“

by the state” to mean “any mcreased costs Whloh alocal agency or school dxstrlct is. reqmred to
incur, , . : Ny :

Government Code section 175 56 hsts several exceptlons v‘Wthh preclude the:Commission from .
. finding:costs mandated by the:state, Specifically, “The commission shall not find costs ... -
- mandafed'by:the state; as-défined in Section 17514, in"any claim submitted by a:local agency or
school:district, if; after a:héaring, the commission finds that: ... (d) The-local;agency or:school:
district has the authority to levy service charges, fees-,-‘or assessments sufficient to pay for thé -
, mandated  program or mcreased level of servme

......

Pursuant4o Education Code sections:45061 and- 87834 K-14 school dlstnets retaln the authorlty
to levy the charges necessary to cover any costs.incurred in making service fée deductions from-
the wages:of certificated employees choosing notto join the employee organization. - Education
Code section 45061 applies‘to:elementary and:secondary districts, while Education Code
section 87834 is for community colleges. Education Code section 45061 follows:

The governing-board of each school district when drawing an order for.the salary . -
or'wage payment-due to a certificated employee 6f the:district shall, with or

without charge; reduce the order for the paymerit of service fees to the certified or .
recognized:organization as required by-an organizational security arrangement
between the exclusive representative and a public-school:employer-as.provided::.
under Chapter 10.7 (commencing with Section 3540) of Division 4 of Title 1 of.

the Government Cede. However, the. orgamzatlonal security arrangement shall
prov1de that any employee may pay service fees directly to the cemﬁed or

. 50 People v. Tillman (1999) 73 Cal. App.4th 771, 784-785
A page 786.
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recognized employee organization in lieu of havmg such service fees deducted -
from the salary or wage order.

If the employees of a district do not authorize the board to make a ded'uction- to
pay-their pro.rata share of the costs of making deductions for-the payment of
service fees to the certified-or.recognized organization, the board shall:deduct
from the amount-transmitted to the organization:on whose account the payments
- were deducted thie actual costs, if any, of making the deduction. No.charge shall
exceed the actual cost to the district of the deduction. These actual costs shall be
determmed by:the board and shall include startup and ongoing costs.

Education Code sectlon 87834 is nea.rly identical, the only difference bemg that section 87834
" substitirtes the words “commumty college dlstnct” for the words “school dlstnct” in the first
sentence of sectlon 45061 Asis evident from the plam language of sectlons 45061 and 87834

school dlstncts may deduct serv1ee fee.s frmi the wages of certlﬁcated employees “wzth or
without charge.” (Emphas1s added)

The language of Government Code section 17556, subdivision (d), is clear and unamblguous In
Connell v. Superior Court (1997) : 59 Cal. App 4th 382 401, the court found that ‘“the plain
language of the stafiite precliides feimbursement where the 10cal agency has the authonty, i. e "
the nght or the power to levy fees sufficient to eover the costs of the state-rnandated program’”
In making suchi a détermination, the court exphcltly tejected the arglment that the term '
“authority” should be construed as meaning “a practical ability in light of surrounding economic
circumistances.”*2- Accordingly,thé focus is.not whether a-local agency or school district-chooses
to exercise an authority to levy service charges or fees; butrather whether such authority exists-at .
all.~ Section 17556, subdivision (d); explicitly declares that if the local-agency.er school:district
“has-the authority™to:assess fees, then the commission shall beé precluded from findingié‘costs -
mandated by the state.” “Here, school-districts do possess such:authority. . -+ 4 . -

According to the Education Code sections, “No charge shall exceed the actual cost 16 the district
of the deduction,”but the costs for which the governing bdard is authorized: to assess charges-
“shall ‘be'determined by the board and shall include startup and ongoing-costs.” - Thus, the school
district may assess charges for costs.it must incur in establishing, maintaining, and adjusting its

" service fee deduction: procedures in addltlon to transrmttmg those fees to the employee o
organization. ca :

Education Code sections 45061 and 87834:provide school districts with “the authority to:levy
service charges, fees; or:assessments sufficient to pay for the: mandated' ‘program,” within the
meaning of Government Code section 17556, subdivision (d). Accordingly, staff finds that -
Government Code:section 3546, subdivision (&), does not constifute a reimbursable state
mandate because the test claim:legislation does not nnpose “costs mandated by the state™ as to
activities regarding certificated employees. - , !

This same fée authonty does not apply for classified employees Subdivision Cb) of both
Education Code sections 45168 and 88167 (for K-12 districts and cotithunity ¢ollege districts,
respectively), provide:
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The governing board of each [ ] district, when drawing an order for the salary or |
wage payment due to a classified employee of the district may, without charge,
reduce the order ... for the payment of service fees to the certified or recognized
organization as required in an organizational security arrangement between the
exclusive representative and a [ ] district employer as provided under Chapter
10.7 (commencing with Section 3540) of Division 4 of Title 1 of the Government
Code. [Emphasis added.]

Thus, staff finds that Government Code section 3546, subdivision (a) imposes a new program or
higher level of service upon school districts within the meaning of article XIII B, section 6 of the
California Constitution, and imposes costs mandated by the state pursuant to Government Code
section 17514, for-the following new activity:

¢ Upon recelvmg notice from the exclusive representative of a classified public school
employee who is in a unit for which an exclusive representatlve has been selected, the
employer shall deduct the amount of the fair share service fee authorized by this section

from the wages and salary of the employee and pay that amount to the employee
organization. '

This activity does not apply for certlﬁcated employees; fee authority is available pursuant to -
Education Code sections 45061 and 87834.

Claimant furthér alleges that Government Code section 3546, subdivision (a), reqmres school

. districts to make payroll adjustments for service fee deductions to account for fee reductions or.
rebates to which the fee—-paymg employees may become entitled. Claimant alleges that this
activity'is mandated since school districts are required to teport accurate payroll information to
their employees and the state and federal governments.”

Government Code section 3546, subdivision (a), recognizes the right of employees paying fair
share service fees “to receive a rebate or'fee reduction upon request, of that portion of their fee”
determined to be beyond the permissible scope of the employee organization’s role as exclusive
‘bargaining representative. To implement these provisions, PERB regulations require the = -
exclusive representatwe to provide annual notice to nonmembers that are requued to pay the fair
share service fee of the amount of the service fee deduction and the calculation used to arrive at
the amount of the fee.** If the employee disagrees with the amount of the service fee deduction,
the employee may file an agency fee objection and the exclusive representative is required to
administer an-agency fee appeal procedure.” Staff finds that the requirement imposed by
Government Code section 3546, subdivision (a), on school districts to deduct the correct amount
from the wages of the employee after receiving notice from the exclusive representative of the
amount, applies when the agency fee objection is resolved and it is determmed that the employee
is entitled to a reduction of future agency fee deductions. '

But there is no mandate in the statutes or regulations plead by the claimant requiring the school
district to make payroll adjustments for rebates. Rather, any rebates are paid by the exclusive

$ Claimant’s response to draft staff analysis, page 5.
5 California Code of Regulations, title 8, section 32992, subdivision (a).
5 California Code of Regulations, title 8, section 32994,
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* representative. Under PERB regulations, once an agency fee objection is filed, the exclusive

representatlve IS required to hold any disputed agency fees in an escrow account for the duration
of the dispuite.’® Escrowed agency fees that are being chalienged shall not be released until after
there is a mutual agreement between the agency fee objector and the exclusive representative, or

an impartial decisionmaker has made a dEGlSlO]‘l 57 Interest at the prevailing rate shall be pa1d by
the exclusive representatlve on all rebated fees.’®

Finally, claimant requests reimbursement to “draft, approve, and distribute an appropnate and

" neutral notice to €xisting nonmember employees and new employees which explains the
additional payroll deduction‘for ‘fair share service fees’ for nonmember employees of an
employee organization.” Claimant argues that these activities are “implicit in the legislation”
and are necessary since the employer 18 respon51ble for changes to employee payroll amounts. -
Claimant asserts this activity is required since there is no statutory requirement for the exclusive
representative to provide such notices'to employees about these payroll adjustments. * Neither
Government 3546, nor the PERB regulations, require school districts to provide notice to its
employees regarding the service fee deduction, If this test claim is approved, however, the
Commission can consider claimant’s request at the parameters and guidelines stage and .-
determine whether the fequested activities are a reasonable method of complying with the

mandate to déduct the fair share service fee in an -amount: authonzed by Government Code
section 3546.% .

Government Code section 3546. subdivisions (b) through (e):

Government Code section 3546, subdivision (b), describes the perm.1551ble costs towards which .
an employee orgamzatlon may apply the fair share service fees. Nothmg in the language of
subdivision (b), imposes any activities upon sehool districts. )

Subdivision (c) provides that the “employer shall remain neutral, and shall not partlmpate n any
election conducted under this section unless required to do so by the board.” Claimant alleges
that subdivision (c) requlres the public school employer to supply “administrative sﬁpport”
required by PERB.° However PERB has not enacted any rules or regulations requiring a school
district’s participation in an organizational security election. Therefore, subdivision (c) does
not impose any required activities on school districts.

Government Code section 3546, subdivision (d), contains four subpa.rts .Subdivisions (d)(1)
and (d)(2) describe the process by which employees in a bargaining unit may either rescind or
reinstate, respectively, an organizational security arrangement. Such a process includes the

56 California Code of Regulaﬁoﬁs, title 8, section 32995, subdivision (a).

5T California Code of Regulations, title 8, section 32995, subdivision (b). -
5% California Code of Regulations, title 8, section 32995, subdivision (c).

% Claimant’s response to draft staff analysis, pages 5 and 6.

8 California Code of Regulatlons title 2, section 1183.1, subdivision (a)(4).

8! First Amendment to the Test Claim, page 6; claimant’s response to draft staff analysis, page 6.

6 See California Code of Regulations, title 8, division 3, chapter 2, subchapter 2 for PERB’s .
regulations governing organizational security arrangements under the EERA.
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submission of a petition to PERB and a consequent election among the employee‘s if the petition
meets PERB’s requirements as promulgated by its regulations. Claimant alleges that °
subdivisions (d)(1) and (d)(2) require school districts to adjust payroll procedures when the
organizational security arrangement is rescinded or reinstated to comply with the requirement to
deduct fair share service fees in the appropriate amount from the employee salaries. Government
Code section 3546, subdivisions (d)(1} and (d)(2), however, do not impose any state-mandated

activities on school districts and, therefore, rexmbursement is not required to comply with these
subdivisions.&

Subdivision (d)(3) provides that PERB shall conduct' a vote to either rescind or reinstate an
organizational security arrangement if the required number of employee signatures on a petition
have been collected. Claimant alleges that subdivision (d)(3) requires school districts to “supply
any required administrative support as may be required by PERB. 84 Claimant asserts that “it
can be reasonably anticipated that if, for example, the Board determines that the appropriate
number of signatures have not been collected, there may be some inquiry as to the content of the
list of employees the school district is required to provide to PERB pursuant to Title 8, CCR,
Sections 34030 and 34055 Government Code section 3546, subdivision (d)(3), however,
does not require anythmg of school districts, thus any mandated activities related to this
subdivision would only arise from an executive order. No such executive order is included in
this test claim, therefore no findings can be made that school districts have reimbursable state-
mandated costs to supply administrative support to PERB.

Subdivision (d)(4) states that the costs of conducting an election to rescind an organizational
security arrangement “shall be borne by the board,” while the costs in an-election to rescind .
“shall be borne by the petitioning party.” Staff finds that nothing in the plain language of
section 3546, subdivision (d)(4), requires school districts to perform any activities. -

. Finally, Government Code section 3546, subdivision (e}, requires that the “recognized employee
organization shall indemnify and hold the public school employer harmless against-any
reasonable legal fees, legal costs, and settlement or judgment liability arising from any court or
administrative-action relating to the school d1stnct’s compliance with this section.”

Claimant argues that subdivision (&) requires school districts to take any and all necessary
actions... to recover reaso_nable legal fees... from the recognized employee organization.”
Claimant also contends that “the right to indemnification stems from this subdivision and the
‘cause of civil action which may result in the indemnification of the school district arises from

% The requirement for school districts to deduct the fair share service fees from employee wages
in the appropriate amount is mandated by Government Code section 3546, subdivision (a), and
not subdivision (d). Thus, the requested activity to adjust payroll procedures to the reflect the -
amount required to be deducted from an employee’s salary because of a rescission or
reinstatement of the organizational security arrangement may be considered by the Commission
as a reasonable method of complying with Government Code section 3546, subdivision (a), at
the parameters and guidelines stage. (Cal. Code Regs., fit. 2, § 1183.1; subd. (a}(4).)

® First Amendment to the Test Claim, page 6.
8 Claimant’s response to draft staff analysis, page 6.
% First Amendment to the Test Claim, page 8: I
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this code section, thus making it s a source of costs mandated by the state, »67 Department of

Finance rebuts this argument by asserting that the plam language of subdivision (e} does not
impose any activities on school districts.

Staff finds that the plain language of subdivision (g) does not impose any duties on school
districts. Rather, subdivision (¢) imposes a requirement on the employee organization to
indemnify and hold harmless a schoo! district for any legal expenses incurred in complying with
implementing an organizational security arrangement. “If a schoo! district asserts its legal right to
indemnification, that action is a decision of the school district and not a mandate by the state.

Accérdingly,' staff _ﬁ.nds'that Government Code section 3546, subdivisions (b), (¢), (d), and (e} do
not mandate a program, or impose a new program or higher level of service upon school districts
within the meaning of article XIII B, section 6, of the California Constitution.

Government Code Section 3546, Subd1v1s1on (i)

Statutes 2001, chapter 805 added subdivision (f) to Government Code section 3546 “so that the
exclusive representative can comply with the notification requirements set forth by the United
- States Supreme Court in Chicago Teachers Union v. Hudson (1986) 89 L.Ed. 2d 232.”

Claimant asserts that Government Code section 3546, subdivision (f) imposes a state-mandated
activity on school districts for providing a list of employee home addresses to the exclusive -
representative. Department of Finance, on the other hand, claims that the activity “consists of
producin & a report which should readily be available through the school district’s payroll
system,”” and that any costs incurred by the claimant in providing such a list are de minimis, and
should therefore not be reimbursable because clalmant' s costs would be unlikely to reach the
threshold for a claim., - -

Government Code sectlon 3546, subdivision (f) requires school districts to file a list of employee
home addresses with an employee organization selected by an employee bargaining unit to act as
exclusive representative. Prior to the enactment of Statutes 2001, chapter 805, no statutory or
regulatory requirement obligated a school district to provide a list of home addresses to the
exclusive representative. The requirements imposed upon school districts by Government Code
section 3546, subdivision (f), impose a new program or higher level of service within the
meaning of article XIII B, section 6, of the California Constitution for the following new
activity:

¢ . School district employers of a public school employee shall provide the exclusive
representative of a public employee with the home address of each member of a
bargaining unit. .

Government Code section 3546, subdivision (f), also imposes “costs mandated by the state”
upon school districts as defined in Government Code section 17514, Government Code section
17556, states, in pertinent part: :

67 Claimant’s response to draft staff analysis, page 7.
58 Department of Finance, July 30, 2002 Comments, page 3. -
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The commission shall not find costs ma'ndated by the state, as-defined in:Section
17514, in any claim submitted by a local agency or school dxstnct ifyaftera
hearing; the commission finds that s é . . 3 :

(b). The statute or executlve order affirinied for the state a mandate that had been
declared ex1stmg Taw or regu.latlon by actlon of the courts.

(c) [t]he statute or executive order.i 1mposes a requirement that is ma.ndated by a
federal law or regulation-and results in costs mandated by the federal government,.
unless the statute or executive order mandates costs that exceed the mandate in
that federal law or regulatlon :

However, staff ﬁnds that Government Code section 17556 subd1v1s1ons (b) and (c) do not apply
in this ¢ase,

In Chicago Teachers Umon V. Hudson supra 475 U S 292 305 07, the Umted States Supreme
Court heid that employee organizations must: (1) establish procedures prior to malc.mg agency
fee deductions Which w111 érisire that the fiinds ﬁ:om siich fees are not used to finance idéological
activities beyond 1 the scope of collective bargammg, (2) prov1de agency fee payers with the
methods used for’ ealculatmg the amount of the agency fee and (3) estabhsh an appeals process

to ensure that | agency fee ob_]ectlons ars addressed i mn a timely and fair | manner by an impattial

- decision maker. -

In order to, facxlltate the exclusive representatlve 8 responmbrhty to provrde notlce to nonmember
employ&és regardmg the service fee deductlons and the methods used t6 ealculate the amount of
such feés, Government Code section 3546, stibdivision (i) 1mposes upon school districts ‘the
obligation to provide a list'of employee home addresses to the exclusive representative.

Although subdivision'(f) aims at imposing certain notification requirements upon:the employee
organization in order to comply with federal case law, the requirement that school-districts
provide the employee organization with a list of employee home addresses goes beyond mere
compliance with federal case law »

In County of Los Arzgeles V. Commtsszan on Srare Mandates (1995) 32 Cal App.4th 805,817, the
court found that Penal Code section 987.9, which requn'es counties to provide ancillary
investigative services when providing defense services to,indigent criminal defendants, .
constituted a federal mandate . The, court determmed that the. right to counsel under the Sixth
Amendment and the: due process clause of the "Fourteenth Amendment of the Umfed States
Constltutlon include “the right to reasonably necessary anc111ary serv1ces N Accordmgly, Penal
Code sectlon 987 9 “merely codlfied these constltutlonal guarantees ” and thius section 987 9

In San Dzego Umﬁed School Dzsmcr supra 33 Cal 4th 859 889, the Cahforma Supreme Court
adopted the reasoning that procedural protections that are merely incidental to the codification.of -
a federal rlght and whzch add only a de minimis ﬁnanc:lal impact, constltute an 1mplernentatlon
of federal law; not relmbursable under artlele X111 B, sectlon 6, of the Cahforma Constltutlon

% County of Los Angeles supra 32 Cal.App.4th 805, 815
70
Ibid ’ oy !

(]
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Here, however, while the notification requirements imposed on the employee organization are
mandated by the United States Supreme Court’s holding in Hudson, nothing in the Hudson
decision imposes any required activities on school districts. Thus, because Government Code
section 3546, subdivision (f) imposes a new required activity on school districts beyond
compliance with federal case law, Government Code section 17556, subdivisions (b) and (c) do
not apply. Nor are any other provisions of Government Code section 17556 applicable here;
therefore, staff finds that Government Code section 3546, subdivision (f) imposes costs
mandated by the state pursuant to Government Code section 17514.

California Code of Reculations, Title 8 Sections 34030 and 34055

PERB has enacted regulations implementing the procedures for filing petitions to either rescind
or reinstate an organizational security arrangement. Title 8, section 34030, was added to the

California Code of Regulattons in 1980, and subsection (b) was added, eperatwe January 1,
2001:

(2) Within 20 days following the filing of the petition to rescind an organizational
security arrangement, the employer shall file with the regional office an
alphabetical list containing the names and job titles or classifications of the
persons employed in the unit described in the petition as of the last date of the

payroll period immediately preceding the date the petition was filed, unless
otherwise directed by the Board.

(b) If after initial determination the proof of support is insufficient, the Board may
allow up to 10 days to perfect the proof of support.

(c) Upon completion of the review of the proof of support, the Board shall inform
the parties in writing of the determination as to sufficiency or lack thereof
regarding the proof of support.

Title 8, section 34055, was added to the California Code of Regulatlons, operative

January 1, 2001, and is nearly identical in language to section 34030, except that it provides that
the employer shall file the required list “Within 20 days followmg the filing of the petition fo
reinstate an organizational security provision ..

Claimant alleges that section 34030, subdivision (a), and section 34055, subdivision (a), impose
state-mandated activities on school districts to file a list of employee names and job titles with
PERB. Department of Finance, on the other hand, contends that only those districts that did not
negotiate and implement organizational security arrangements prior to the 2000 amendments are
justified in claiming mandated costs. Department of Finance alleges that districts that did
negotiate organizational security arrangements prior to the 2000 amendments should not be
reimbursed for voluntarily assumed costs.

California Code of Regulations, title 8, section 34030, subdivision (a) was enacted by PERB in
1980. Prior to the enactment of Statutes 2000, chapter 893, any organizational security
arrangement entered into between a school dlstrlct and employee organization was the product of
a voluntary agreement resulting from the collective bargaining process. Statutes 2000, chapter
893, however, required the parties to implement an organizational security arrangement.

Under prior law, a school district retained discretion on entermg into an organizational security
arrangement with an employee organization. Thus, the provisions of section 34030,
subdivision (a), requiring school districts to file a list of names and job titles to PERB upen the
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submission of an employee petmon to rescind an organizational secunty ‘arrangement would not
have been state-mandated or required. This conclusion flows from the fact that the decision to
participate in the undetlying program was within the school district’s dlscretlon and thus any
downstream requirements imposed within such a program were also voluntary.”' Accordingly, if

the-district did enter into an organizational security arrangement, compliance with PERB’s filing
" requirements in section 34030; subdivision (a), did not constitute a mandate by the state until
January 1, 2001, the operative date of Statutes 2000, chapter 893. ‘

Government Code section 3546, subdivision (d)(1), as added by Statutes 2000, chapter 893,
recognizes the right of public school employees in a unit for which an employee organization has
been selected as exclusive representative to rescind an organizational security arrangement.
Subdivision {d)(1), states that the organizational security arrangement required by subdivision (a)
of section 3546 “may be rescinded by a majority vote of all the employees in the negotiating unit
subject to that arrangement, if a request for a vote is supported by a petition containing 30
percent of the employees in the negotiating unit.” If the organizational security arrangement is
rescinded pursuant to such a vote, subdivision (d)(2) allows that “a majority.of all employees in
the negotiating unit may request that the arrangement be reinstated.””

Sections 34030 and 34055 implement the provisions of Government Code section 3546,
subdivision.(d).. California Code of Regulations, title 8, sections 34030 and 34055 require that
within 20 days of the submission of a petition to either rescind or reinstate an organizational
security arrangement, the public school “employer shall file with the regional [PERB] office an
alphabetical list containing the names and job titles or classifications of the persons employed in
. the unit described in the petition.” Staff finds that California Code of Regulations, title 8,
sections 34030, subdivision (a), and 34055, subdivision (a), impose a new program or higher
level of service on school districts within the meaning of article XIII B, section 6 of the
California Constitution for the following new actw1ty

s . Within 20 days following the filing of the petition to rescind or reinstate an ‘
organizational security arrangement, the school district employer shall file with the
regional office of PERB an alphabetical list containing the names and job titles or -
classifications of the persens employed in the unit described in the petition as of the last
date of the payroll period immediately preceding the date the petition was filed.

None of the provisions of Government Code section 17556 are applicable; therefore, staff finds
that California Code of Regulations, title 8, sections 34030, subdivision (a), and 34035,
subdivision (a) impose costs mandated by the state pursuant to Government Code section 17514.

" Kern High School Dist., supra, 30 Cal.4th 727, 742. The California Supreme Court addressed
the issue whether legislation imposing certain notice and agenda requirements on school site
councils administering various school-related educational programs constituted a reimbursable
state mandate. The Court concluded that mandatory “downstream™ requirements flowing from a

local government entity’s voluntary decision to partlc1pate in an underlying program do not
constitute reimbursable state mandates.

™ Government Code section 3546, subdivision (D)(2).
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CONCLUSION

Staff concludes that Government Code section 3546, subdivisions (a) and (f), and California
Code of Regulations, title 8, sections 34030, subdivision (a), and 34055, subdivision (a), impose
new programs or higher levels of service for K-14 school districts within the meaning of article

. XIII B, section 6 of the California Constitution, and i impose costs mandated by the state pursuant

~ to Government Code section 17514, for the following spec1ﬁc new activities:

» Upon receiving notice from the exclusive representative of a classified public school
employee who is in a unit for which an exclusive representatwe has been selected, the
employer shall deduct the amount of the fair share service fee authorized by this section
from the wages and salary of the employee and pay that amount to the employee
organization. (Gov. Code, § 3546, subd. (a);)"” :

e School district employers of a public school employee shall provide'theéxclusive
representative of a public employee with the home address of each member of a
bargaining unit. (Gov. Code, § 3546, subd. (£).)™

+ Within 20 days following the filing of the petition to rescind or reinstate an
organizational security arrangement, the school district employer shall file with the
regional office of PERB an alphabetical list containing the names and job titles or -
classificatioris of the persons employed in the unit described in the petition as of the last
dte of the payroll period immediately preceding the date the _}Jetmon was filed. (Cal.
Code Regs., tit. 8, §§ 34030, subd. (a), and 34055, subd. (a). )?

Staff concludes that Government Code sections 3543 3546, subdivisions (b) through (e),

and 3546.3, as added or amended by Statutes 1980, chapter 816, Statutes 2000, chapter 893, and
Statutes 2001, chapter-805 are not reimbursable state-mandated programs within the meaning of
article XIII B, section 6, and Government Code section 17514. :

Recommendatmn

Staff recommends that the Commission adopt this analysis and approve the test claim for the
activities listed above

™ As added by Statutes 2000; chapter 893, operative January 1, 2002.
" As amended by Statutes 2001, chapter 805, operative January 1, 2002,
> As amended and operative on January 1, 2001.
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6 of Article Xll| B.of the California Constltutlon " Clovis Unified School District i isa

*school district” as defined in Government:Code section 17519."

PART Il. LEGISLATIVE HISTORY OF THE CLAIM
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districte, county offices of edocation,_ and community'c_ollegeldi_s;triots.to A
automat_ioally withhoid trom the wages ofﬂ'employees who are.not membere ofa-: -

certified-employee organization “fair share{seryioes fees”, remit-the fees:withheld

‘to the certified employee organization and, when a petition is filed to-either rescind

or reinstate a collective bargaining arrangement, to file with the regional office of

- PERB an alphabetical list containing the hamesahd -job titles or classification of

the persons: employed in. the unit:described i inthe- petltlon as of the last date of the ‘

M

payroll perlod |mmed|ately precedmg the date the petltlon was t' led unless

,othervvlse dlreoted by the Board

SECTION 1 LEGISLATIVE HISTORY PRIOR T@ JANUARY 1 1975 ;:_ _

thalr nght mdlvl,_ a ly to' refuse to jomlor partucnpate in- the act:wtles of employee A

|\,.

orgamzatlons. i here was no. reqmrement for non-umon member employees to

o Government Code Sectron 17519 as added by Chapter 1459!84

“School drstnct” means any school dlstnct communlty oollege dlstnot or oounty
eupenntendent of schools.
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statutory req uirement that school dlstncts county offices of educat:on or

community college districts withhold any fair share service fees from employees’

wages.

' SECTION 2. LEGISU-\TIVE HISTORY AFTER JANUARY 1, 1975

Chapter 961, Statutes of 1975 (also 'known as the Rodda Act) enacted
Chapter 10.7 (*Meeting and Négdtiatiﬁg in Public Educational Empioyment”) of the
Government Code. The Rodda Act, as enacted in 1975, was the subject bf the
ariginal Board of Control test claim that established reimbursement for public
school Collective Bargaining.

Chapter 816, Statutes of 1980, Section 1, added Govemment Code Section
3548.3% which provided an exemption to employees who objected, based upon

membership in a religious body whose traditi'onal tenets or teachings included

2 Government Code Section 3546. 3, as added by Chapter 816, Statutes of 1980
Section 1:

“Notwithstanding subdivision (i) of Section-3540.1, Section 3546, or any other
provision of this chapter, any employee who is 8 member of a religious body
whose traditional tenets or {eachings include objections to joining or-financially
supporting emglogee organizations shall not be required to join, maintain
membarship in. or-financially support any employee orgamzapon as.a condition of
employment: except that such emp_loyee may be required. in lieu of a service fee,
to pay sums equal to such service fea aither to a nonreligious, ‘nonlabor
organization, charitable fund exempt from taxation under Section 5§01(¢)(3) of Title
26 of the Internal Revenue Code. .chosen by such employee from a list of at least
three such funds, designated in the organizational security arrangement, or if the
arrangement fails to designate such funds.‘then to any such fund chosen by the
emplovee. Eithar the emplovee organization or the public schoot employer may
require that proof of such payments be made on an annual basis to the public
school emplover as a condition of continued exemption from the reguirement of
financial support fo the recognized employes organization. If such employea who

holds conscientious objections pursuant to this section requests the employee
organization to use the grievance procedure or arbjtration rocedure on the
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objectlons to jormng or fi nanmally supportlng employee organlzatrons to joining,

marntalnmg membershlp in, or- ﬂnancrally supportlng any employee orgamzatron.

subject to belng requrred to pay sums: equal to any servrce fees to a nonrelrglous

nonlabor organrzatron charrtable fund Erther the employee orgamzatlon or. the

publlc school employer could requtre that proof of such payments be made on. an

e i

annual basrs to the publlc sohool employer asa condrtron of contmued exemptron

from the requnrement of t'rnanclal support to the recognlzed employee organlzatlon

The |dentrﬁcatron\of such objectors and the annual venﬁcatlon of the objector‘s

payment to a nonrel |g|ous nonlabor organlzatron charrtable fund created a new

program or hrgher Ievel of service: of an- exrstmg program subject to

relmbursement L '.

Section 3540.1%to provide.that ! organrzatronal securlty S deﬁned to be wrthrn the

scope of: representatron S i

o
. l_-p,

| mp_loyee 5. behalf, the emgloyee orgamzatlon is: authonzed to charge the

employee for the reasonable cost of- usrng_such procedure

3 Government Code Sectron 3540 1.@8. amended by Chapter 893 Statutes of
2000:

"As used in this chapter T el

- {a) 'Board":means- the Publrc Employment Relatlons Board created
pursuant fo. Sectron 3541 . iy e

: orgamzatlon Wthh has been certlﬁed by. the board as; the exclusrve representatrve

of the:public-school employees:in. an: approprrate unit after.a proceedrng under
Artlcle 5 (commencing:with Section 3544).--

+(c) "Confidential.employee” means any employee who in the regular ,
course of his or her duties, has-access to, or possesses information relatlng to, his
or her employer's employer-employee relations:

(d) "Employee organization'.means:any. orgamzatron whlch mcludes
amployees of a public school employer and which has as one of its primary
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purposes representing those employees in their relations with that public school
employer. "Employee organization" shall-also includa any person such an
organization authorizes to act on its behalf, _
~ (e) "Exclusive representative” means the employse organization, recognized
or certified as the exclusive negotiating representative of certificated or classn" ed
employees in an appropriate unit of a public school employer. '
(f) "Impasse” means that the parties to a dispute over matters within the
scope of representation have reached a point in mesting and negotiating at which
their differences in positions are so substantlal or prolonged that future meetings
would be futile. -
{g) "Management employee" means any employee ina posatlon having
significant responsibilities for formulating district policies or administering district
~ programs. Management positions shall be designated by the public school
employer subject to review by the Public Employment Relations:Board.

(h) "Meeting and negotiating” means meeting, conferring, negotiating, and
discussing by the exclusive representative and the public school employer.in a
good faith effort to reach agreement on matters within the scope of representation .
and the execution, if requested by either party, of a written document incorporating
any agreements reached, which document shali, when accepted by the exclusive
represantative and the public school employer, become binding upon both parties
and, notwithstanding Section 3543.7, shall not be subject o subdivision 2 of
Sectlon 1667 of the Civil Code. The agreement may be for a period:of not to
exceed three years.

(i) "Organizational security" is within the scope of representation. and
means either of the following: o
(1) An arrangement pursuant to which a public'school employee may
~ decide whether or not to join an employee organization, but which requires
him or her, as a condition of continued employment, if he or she does join,
to maintain his or her membership.in good standing for the duration of the
written agreement. However, no such arrangement shall deprive the -
employee of the right to terminate his or her obligation to the employee

organization ‘within a period of 30 days following the expiration of a written .

agreement.

(2) An arrangement that requires an employee, as a condition of
continued employment, either to join the recognized or certified employse
organization, or to pay the organization a service fee in an-amount not to
exceed the standard initiation fee, periodic dues, and general assessments

~ of the organization-for the duration of the agreement, or a period of three .
years from the effective date of the agreement; whichever comes first.

(i) "Public school empioyee" or "employee” means afy person employed by
any public school emplayer except persons elected by popular vote, persons -
appointed by the Governor of thls state. management employees -and conﬂden'ual
employees.

(k) "Public school employer" or “employer" means the governing board of a
school district, a school dletnct a county board of educatlon a county
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Chapter 893, Statutes of 2000, Section 2, amended Government Code-

$ection 3543* to eliminate an individual-employee's right to refuse.to associate

supenntendent of schoots ora charter schoot that has declared itself a pubhc
school' employer’ pursuant to subdivision {(b) of Section 47611.5 of the Education
Code. '

Iy "Recognized organlzatron" or: "recognlzed employeé organization™ means

~ an employee organization which has been recognized by an employer as the

exclusive representative pursuant o Article 5 (comimencifg with Section 3544),
(m) "Superwsory employee” means any employee, regardless of job
description. having authority‘in‘the interest of the employer to hire, transfer,
suspend, lay off, recall, promote, d|scharge assign, reward, or dlsmphne other
employees, orthe responmbnluty {0 assign‘work to and'direct them; or to-adjust
their grievances, or effectavely recommend such action, if, in connection with the
foregoing functions, the exercise of that Atithority i$hiot 6f & Mmérély routiné or

clerical nature, but reqmree the use of lndependent judgment "

4 Govemment Code Section 3543 as amended by Chapter 893 Statutes of 2000 _
Section 2; ' R, : - e

= {a):Public.school empioyees shall-have. the right o form, join; and
participate.in: the:activities: of amployae orgamzatlons of.their.own choosing for the .

" purpose of representatlon on all matters of employer—employee relatlons Pubhc

melover: selected, shall
‘Lte om the reco mzeda

ecunty descnbed in’ SUdeVI§ oti{i):of: Sectlen 3540 1- C

(b) Any employee mayat: any time present grievances to: hlS orher her o
employer;‘and-havé such grievances adjusted, without-the intervention-of the
exclusive representative; as long as the adjustment is reached priorito arbitration
puretiantito?sec':tione'-35218;5;-8548.6,' 3548.7, and 3548.8 and the adjustment is
not inconsistent with the terms of a written agreement then in effect; provided that
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with the employee organizations and, instead, requires public school employees,
who are in a unit for which an exclusive representative has been selected, as a
condition of employment, to join the recognized employee organization or.t.o pay
the ofg’anization a fair share services fee®. The amended section also provides for
alternative forms of organizational security in the event a majority of the members
of the .bargaining unit rescind their writien agreement. |
Chapter 893, Statutes of 2000, Séction 3, repealed former Government

Code Section 35465, which contained the terms and conditions for “organization

security” as now found in Government Code Section 3540.1,

the public school employer shall ndt agree to a resolution of the grievance until the
~ exclusive representative has received a copy of the grievance and the proposed
resolution and has been given the opportunity to file a response.”

* Pursuant to Title 8, California Code of Regulations Section 32990(d), “fair share”
and “agency shop” forms of organizational security shall be known as “agency
fee”.

8 Government 'Code Section 3546, as added by Chapter 961, Statutes of 1975,
Section 2 operative July 1, 1976-and repealed by Chapter 893, Statutes of 2000:
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1 Chadter 893, Statutes of 2000, Section 4, added: new Government Code

.2 Section 35467 which, at subdivision (a), requires any pubiic school employes who

-

7 Government Code Section 3548, added by Chapter 893, Statutes of 2000,
Section 4:

. “(a) Notwithstanding any other provisions of law. any public school
employee who.is in:a:unit:for which-an exclusive representative has.been selected

pursuant to this chggtar shall be required. as a condition.of continued emgloyman .
exther to joiii: the recoanized:employee:organization. or: {o-pa the:

negotiation, contract administration, and other actlﬁltles of the emgloye
. organization:that:are germane to:its functions.asthe exclusive: barqammg

reprasentative. Upon notification to the employer by the exclusive representative,
the amount:of the fee-shall:be:deducted:by.the employer.from the wages or salary
of the employee and paid to the employee organization.
. {b):The costs covered:by. the:feeunder this .section:may.include;:but shall

- not necessaniy be ||m|ted to. the cost of Iobbymg actlwttes desngned to fgsta

egresented emgloyees advantages in wages, hours, and other condltnons of
employment.in :addition to those secured through:meeting and negotlatmgswnh the
emplover.
¢) The:arrangement described-in:subdivision:(a) shall remain.in: effe
uniess it is rescinded pursuant to subdivision (d). The employer shall remain
neutral, and shall not participate in any election conducted.under this section-

nless re unred to. do so.by the board. ... _

may request that the arrangement be remétated That'regueé.t shall be
submdted to the board :along with a| '

aition cantamlng tha signaturés.of at
the: , The vote shall be

'subdlwsnon &
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isina uni_t for which an exclusive representative has been selected pursuant to

this chapter, as a condition of continued employment, either to.join the recognized-

. ‘'employee organization or to pay the organization a fair share service fee.

Subdivision (a)-also requires the employer, upon notification by the exclusive

-representative to deduct the fair share service fee from the'wages' or salary of the

employee and pay such WltthldlngS to the employee organlzatlon

f

Subdlwswn (c) of néew Seotlon 3546 reqmres the employer to part|c1pate in.:

P

an electlon conducted under the Sectlon when requnrecl to:do so by PERB -

)-:.f_; ¢

othervwse the employer shall remain neutra!

ST

Subdlvnsaon (d)(‘l) of new Sectron 3546 allows the collectwe bafgalmng

arrangement to. be resclnded by a majonty vote of all the employees in: the

negotlatmg umt i a request for a vote i supported by a petmon contammg 30

percent of the employees in the negotlatmglun:b Only one resc:ssmn vote may be

B .g-' -ﬁ' B -‘:" 'J.‘ _',. )

taken. dunng the term of any cotlectwe bargatnmg -agreement in effect on or after

January 1 2001 Pursuant to: Sectlon 340303 of Tltle 8 Callfomla Code of

+ (3) If the board: determmes that-tha approonate number of smnatures

have been colleoted Jit-ghall.conduct the vote to rescind or réinstaté.in:a
'manner that it:shall prescnbe*ln aocordence with.this.subdivision:« .
* (4) The cost-of conducting anslection.under this subdivigion to.
reinstaté the organizational s&curity: arandemént: shall be borne by the

“petitioning party and the cost of condugting.an etectlon to resc:nnd the
arrangement shall be bome by the bgard ” x5 AN

P I ;-“'.

8 Caln‘orma Code of Regulatlons Sectlon 34030
“§34030: Board Determmahon Regardlng Proof of Support UL

- (a) Within 20 days following the filing of the petition to rescxnd an =
orgamzatlonal security arrangement, the:employer shall file with the. reglonal office
an alphabetical list:containing the names:and job'titles or: classification:of the
persons employed in the unit described in the petition as of the last.date of the
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Regulations, within 20 days followmg the filing of the petition to rescind an-
organizational security arrangement, the district shall file with the regional office of
PERB‘- an-alphabetical list containing the names and job ..titles‘.or;,cl‘assiﬁca_tion.‘fof-'.i E
the persons employed-in the unit desoribed in the petition as of the last date of the
payroll pe_riod,immediately preceding the date the petition was ﬁled,_ uniess -
otherwise directed by the Board.

Subdivision (d)(2) provides that if the collective bargainihg arrangement is
rescinded pursuant to subdivision (d){1): the arrangement may be reinstated by a
majority vote of all the employees’in the negotiating unit, if a request for a vote is

supported by a petition signed by at least 30 percent of the employees in the:

- negotiating unit. - The reinstatement vote shall be conducted no sooner than one

year. after the rescission. Pursuant to Section 34055° of Title 8, California Code of

ToLosih

payroll penod |mrned|ate|y precedlng the date the petltlon was f Ied unless
othenmse diracted bythe Board. ' '
' (b) If after initial determination the proof of support is msufﬁclent the Board
may allow up'to 10 days to perfect the 'proof of support.” = - -

(c) Upon compiletion of the review of the proof of support the Board shal!
inform the parties in writing of the determination as to sufficiency or lack thereof
regarding the proof of support.” :

® Title 8, California Code of Regulataons Section 34055

| “§ 34055 Board Determmatton Regardlng Proof of Support

....

alphabetlcal list contammg the. names and job tltles or classif catlons of the,
persons-employed.in.the.unit-described in the petltlon as of the-last- date of the
payroll period immediately- preced:ng the date the- petltuon was: ﬁled unless 3
otherwise directed by the Board. :

(b) If after initial determination the proof of support is msufﬁcxent the Board
may.allowup to 10 days to perfect the proof-of suppart.

(cy'Upon complétion:of the review .of the proof of support; the Board shall
inform the parties in writing of the determinatien as to sufficiency or lack of thereof -
regarding the proof of support.”
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Regulations, within 20 days following the filing of the petition toreinstate an

organizational secuﬂ'ty provision, the employer'shall'ﬁle with:the"r'egional office-of -
PERB:‘-‘a'h_ a"lphabetica‘l' list containing the .name's'.'a'nd job titles or classifications of. ..
the persons employed inthe unit described:in the petition as of the last date of the
payroll period immediately preceding the date the petition was filed;-unless

otherwise directed by the Board.

_-PART lll. STATEMENT OF THE-CLAIM

'SECTION 1. COSTS-MANDATED BY THE STATE+

The Statutea;'Government Code sections, and California Cede of
Regulations sections referenced in this test claim resultin‘school districts incurring
costs mandated by the state; as défined rin'Govemment- Code section. 17514, by'~
creating new state—mandated dutles related to the umquely govemmental functlon

of prowdlng pubilc educatlon to students and these statutes apply to scheol

districts and do not apply generally to all re3|dents and entltles in the state "o

' Government Code sectnon 17514 as added by Chapter 1459/84

"Costs mandatéd by the state" means any increased costs which-a Iocal agency or
school dlstrlct is‘réquired to i incurafter-July 11980, as-atesult'ofany statute -
enacted on or aftef January 1, "1975; or any executwe ordér: mplementmg any.
statute enactéd ori‘origfter January 1,-1975, which mandates a‘new program or
higher levél'of sefvice 6f an existing program Wlthln the meanmg of Sechon 6 of
Artlcle Xlll B of the Cahforma Constltutlon " SRRl :

M Pubilc schools are a Article XIII B, Sectlen B "program ! pursuant to Long Beach
Unified :School. Dlstrlct A State of Callfornla (1990) 275 Cat Rptr 449 225
Cal.App.3d 155: - |

12




10
11
12

13

14

15
16
17

18

. Test Claim of Clovis Unified School District
893/00 Agency Fee Arrangement

The new dutres mandated by the state upon school districts, county offices

of education and community colleges requure state reimbursement of the direct

and indirect costs of labor, materials and supplies, data processing services.and

software; contracted services and consultants, equipm,_ent_ and capital assets, staff

and student training and travel to implement the following activities:

-« A)

B)

‘ Establlsh periodically update -and- malntaln employee payroll records

-which identify those employees who-cheose not to, be members of a

certified empioyee organization. Pursuant to Government Code
Section 3546(a),:‘ establish payroll.{procednres and thereafter

implement such procedures 'so' that automatic payroll deductions for

~*fair share services. fees” will be m,ad_e-v.from‘ the wages of non-exempt

employees-who choose not to.be:members of a cerified employee

'~ organization and to.report and:remit the withheld fees to the

appropriate certified employes organization.
Draft,-approve and distribute an appropriate and neutral notice to
existing non-member.employees and new.employses, which

expldins.the additional payroll:deduction for “fair share services fees”

for non-member employees of a certified empleye_e_. Drganizatien.

I the instant case, although numerous private school$ exist, education in our

society is considered to be a peculiarly.government function. (Cf. Carmel Valiey
Fire Protaction Dist. v. State of California (1987) 190 Cal.App.Bd at p. 537)

Further, public education is administered by local agencres 1o provide service to

Section 6.

the public. Thus pubhc educatron const:tutes a program within the meamng of
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C)

In the event a petition to rescind the collective bargéi'ning agreement
is filed pursuant to Government Code Section 3546(d)(1), withiry 20
days of the filing of the petition, to file with the regional office of

PERB an alphabetical list containing the-names and job titles or

classifications of the persons‘employed in the unit as of the last date

of the payroll pariod immediately preceding the date the petition was
filed pursuant to Titie'8,-California’Code of Regulations, Section

34030(a), and to supply any other required administrative support as

- required by PERB, pursuant o Go’tremment Code Section 35486,

subdivisions(c) and-(d)(3).

In the event thé collective ‘bargaining: agresment is rescinded -

~ pursiiant to Government:Code Section 3546(d)(1), establish new

payroll procedures-and-thereafter |mplement such’ procedures SO that

automatlc payroll deductions for “fair share services: fees are no

Iongerlmade from the wages of non-exempt employees who choose
-hot to be -members of a certified employee organization andtono

longer report and remit feesto the 'appropriate cartified employee

grganization,

In the event.a petition to reinstate the collective bargaining

: egreement is filed pursuant to Government Code Sectlon 3546(d)(2)
' W|th|n 20 days of the fi iting of the petmon to f Ie w1th the reglonal

-fofﬂce of PERB an alphabetloal list contatmng the names and ij

Jrese

~ fitles or ctaeelﬁcations of the persons emptoyed in the umt as of the -
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F) .

G)

- last date of the payroll period immediately preceding the date the

. petition was filed pursuant to Title 8, California Code of Regulations,

Saction 34055(a), and to supply any required.-administrative support. |
as may‘be"r'equir'ed by PERB, pursuar'lt‘.‘to Government Code Section
3546;-.subdivisions (c) and (d)(3).

In the :event the collective bargaining agreement is reinstated

pursuant to Government Code Section 3545(d)(2), reestablish

.zipayrau procédures and thereafter implement such reestablished-.

procedures SO that automatlclpayroll deductlons for “fair share

sewlces fees will agam be made from the wages of non-exempt

employees who choose not to be. members of a certlt' ad employee

.\l';‘.':l:a

:‘“orgamzatlon and agaln report and remlt the w:thheld feesto. the

appropnate certlt' ed employee orgamzatlon

e

Establlsh and :mplement prooedures to determlne which employees

clalm a conscnentrous objectlon to the wrthholdlng of “falr sharg

T N

=sennces fees pursuant to Government Code Sectlon 3546 3.

' EStabllSh payroll prooedures and thereafter |mplement such

prooedures so that automatlc payroll deductlons for falr share -

: serwces fees will not be made from the wages of those clalmmg

: oonsc:entlous objectlons pursuant to Govemment Code Sectlon

' N

’35463

-Establlsh procedures and thereafter lmplement such prooedures to-

venfy, at Ieast annually. that payments to nonrelsglous nonlabor
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charitable organizations have been made by employees who have

claimed conscientidus objections pursuant to Government Code
" Sactlion 3546.3.- - NPT
SECTION 2. EXCEPTIONS TO MANDATE REIMBURSEMENT. -
None of the Government Code Section 17556‘2 statutory: exceptlons to a

finding of costs mandated by the state apply to thls test clalm ‘Note; that-to the

12 Gevemrne'nt Code section:17556 as last amended by Chapter 589/89:

“The commission shall not find costs mandated by the state,-as:defined in Section -
17514, in any claim submitted by 2 Iocal agency or school district, if, after.a
hearing,-the commission finds:that:

(a) - The claimis submitted by a focal agency or school dlstnct which
requested.legisiative authority-for:that:local agency:or. school.district to implemant
the program spacified in the statute; and that statute imposes costs upon that local
agency ofschoolidistrict requesting the legislative authority:: : A reselution from the
governing body or a letter from a delegated representative of the governing body-
of a local agency or school district which: requests authorization for-that local
agency or school district to implement a gwen program shall constltute a request
within the:meaning-of this-paragraph:-. SRS B RS

(b)  The statute or executive order aff rmed for the state that which had
been declared existing law.or regulation-by-action of the courts. -

(c)  The statute or executive order implemented a fedsral law or
regulation and resulted in:costs mandated by the federal government, uniess the
statute or executive order mandates costs whlch exceed the mandate in that
federal {aw or-regulation.’ i '

(d) The local agency or scheol drstnct has the authorlty to levy sarvice
charges, fees, or assessments sufficient: te pay for-the mandated program or
increased lavel of service.

(&)~ =The statute or:executive: order provsdes for offsetting savings to local
agencies or school districts which result in no net costs to the local agencies or
‘school districts,-or.includes additional revenue that was specifically intended to
fund the costs of the state mandate in an amount sufficient to fund the cost of the
. state mandate.

() The statute or executlve order imposed duties whlch were expressly
inciuded-in‘a-ballot: measure approved by:the.voters in a statewide election.

(g) The statute created a new crime or infraction, eliminated a crime or
infraction, or changed the'penalty for a crime:or infraction;, but only for that portion
of the statute relating directly to the enforcement of the crime or infraction.”
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extent school districts may have previously. performed functions similar to those

mandated by the referenced code sections, such efforts did not establish a

preexisting duty that would' relieve the state of its constitutional réqui_remen_t_ tp

later reimburse school districts when these activities became mandated.®

SECTION 3. FUNDING PROVIDED FOR THE MANDATED PROGRAM
- No funds aré appropriated by the state for reimbursement of these costs

mandated by the state and thers is no other provision of law for recovery of costs

- from any other source.

PART IV. ADDITIONAL CLAIM REQUIREMENTS
The following elements of this claim are provided pursuant to Sec{ion 1183,

T_itle 2, California Code of Regulations:
Exhibit 1!  The Declaration of William C. McGuire
Exhibit 2 Gopies of Code Sections Cited

Government Code Section 3543

Government Code Sectioh 3546

. quernment Code Section 5546.3

Exhibit 3:  Copies of Statutes Cited

Chapfer 893, Statutes of 2000

Chapter 8186, Statutes of 1980

®  Government Code section 17565:

“If a local agency or school district, at its option, has been incurring costs which
are subseguently mandated by the state, the state shall reimburse the local

agency or school district for those costs incurred after the operative date of the
mandate.” - ‘ '
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Test Claim of Clovis Unified School District

893/00 Agency Fee Arranqements

Exhibit 4:

Copies of Title 8, Califonia Code of Regulations Cited

Secti_on 34030

Section 34055
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" Test Claim of Clovis Unified School District -
893/00 Fair Share Fees -

2 PART V. CERTIFICATION .
3 | certify by my signature below, under pénalty of perjury, that the statements - - -
4 made in this document are true and complete of my own knowiedge or information and
5 belief. o e
B ‘Executedon June 2| 2001, at ':C'Iovis. Californja, by:
7 :
8 . L .
9 § > i i
10 _ \Mlham C McGunre
11 L Assocnate Supenntendent
12 '
13

14 Voice: (559) 327-9110
15 Fax' (559)327-9129

16
17
18
19 / o :
.20' : : PART VI. APPOINTMENT OF REPRESENTATIVE
21 ' '

22  Clovis Unified School District appoints Keith B. Petersen, SixTen and As-'soc:iates,‘ as its

23 representative'for this test claim.

‘W% 444‘

William C. McGuire . . " Date
29 Assocxate Supermtendent :

30

31

32

33

34
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EXH—I-BIT 1 |

DECLARATI.N OF
WILLIAM C. McGUIRE

Exhibit1 .
Declaratlon of Wllllam C McGuire
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35

DECLARATION OF WILLIAM c McGUlRE
o ASSOCIATE SUPERINTENDENT
CLOVIS UNIFIED SCHOOL DISTRICT

COSM No.

TEST CLAIM:OF CLOVIS UNIFIED SCHOOL DISTRICT

Chapter 893, Statutes of 2000
Chapter 816, Statutes of 1980

Government Code Sectnons 3543 3546 and 3546, 3

- Title 8, Callfomla Code of Regulatrons Sectrone 34030 end 34055

Agency.Fee Arrangements - T L

l Wlham‘c McGerre Aesocrate Supenntendent Clov:s Unlﬁed School
Dlstnct make the followrng declaratlon and etetehent |

l hold a Bachelor S Degree from Cehtral Washmgton Umversuy (1981) in
Economlcs and Acc:ountmg and a Master‘s Degree from Pepperdme University
(2000) in School Busmess In my capac:ty as Assocrate Supermdendent I direct

and admlnlster the busmess affa:rs of the Drstnct and manage the f nancral

reeources avaltable to the DlStl‘ICt m a manner to ma)amrze resources devoted to

educational services.
In my capacity as Associate Superintendent, | am also responsible for
implementing the requirements of Government Code Sections 3543, 3546,

3546.3 and Sections 34030 and 34055 of Title 8, California Code of Regulations,

121




10

11

12

13

" 14

15
16
17
18
19
20
21

22

- .which requnre the District to automatlcally withhold from the wages of employees

who are not members of a certlf ed employee organlzatlon ‘fair share servnces
fees”, remit the fees wsthheld to the oertlf ed employee organlzatuon and, when a -
petition'is filed to either resomcl or relnstate a collectlve bargalnlng arrangement,
to file'with the regional office of PERB an alphabetical list containing the names
and job titles or classification of the persons employed in the onit described in the
petition as of the iast date of the payroll period immediately preceding the date

the petition was filed, unless otherwise directed by the Board.

ACTlVlTlES REQUIRED TO IMPLEMENT THE MANDATE
A) Establish, penodlcally update and mamtaln employee payroll

records which identify those employees who choose.not to.be

members of a cerln" ed employee organlzauon Pursuant to
Govemment Code Sectlon 3546(3) estabhsh payroll procedures
and thereafter lmplement such procedures SO that automatlc payroll |
deductlons for “falr share servnces fees W|ll be mede from the
weges of non-exempt employees who ohoose not to be members
of a certlﬁed employee organlzatlon and to repor'l and remlt the
Iwﬁhheld feee to the appropnate certifi ed employee orgamzetlon
B) Draft approve and distribute an appropnate and neutral notice to _

emstmg non-member employees and new employees which

| explains the additional payroll dBdUCthl‘l for "falr share servnoes
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C)

D)

E)

- fees” for non-member employees of a certified employee

organization.

: In the event a petition to rescind the collective bar‘g'ainlihg

agreement is filed pursuant o Government Code Section

. 3546(d)(1), within 20 days of.the filing of the peti_tio'n, to file with the

regional office of PERB an aiphabetical list containing the names

. and job titles or classifications of the persons employed in the unit

as-of tha:last date of the payroll period immediately preceding the
date the petition was filed pursuant to Title 8, California Code of
Regulations, Section 34030(a), and to supply any other required

administrative suppbrt as required by PERB, pursuant to

Government Code Section 3546, subdivisions () and (d)(3).

+ In the-event the collective bargaining. agreement is rescinded

pursuant‘to-Govemment Code Section 3546(d)(1); establish new
payroll procedures and thersafter implement such procedures so
that automatic.payroll deductions for “fair share services fees” are
no longer made-from the wages of non-exempt employees who
choose not-to be members of a certified employee organization and
to no longer report and remit fees ’-to‘ the appropriate certified
employee organization.

In the event a petition 1o reinstate the collective bargaining
agreement is filed pursuant o Government Code Saction

3346(d)(2), within 20 days of the filing of the petition, to file with the
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G) .

H)

s employees*-whorchooser-.not-to‘bea-memberé of:a certified employee

reg'ionall office of PERB an alphabstical list containing the names

and job tities or classifications of the persons employed in the unit
as of.the'last:date of the payroll period immediately preceding the

date.-th'e:pe’tition was filed pursuant to Title 8, California: Code of

: Regulations_,-*S’ection"34055(5), and to-supply any required

administrative support as may be-required by’ PERB, pursuant to
Government Code Section 3548, subdivisions (c) and.(d)(3).

In the event the collective bargaining agreement is reinstated

pursuant to:Government Code Saction 3546(d)(2), reestablish .

" payroll procedures.and‘thereafter implement such reestablished

pr%cedures sO that.lautomatic.-p'ayroll ‘deductions for “fair share

services fees™will:again'be‘made from:the wages of nén—éxempt

organization and again report and remit the -Withheld fees to fhe

appropriate certified employee .organiiation. '

Establish and implement procedurés to determine-which employees
- claim a:conscientious objection to the withhoiding of “fair share

services fees” :'pu@uant to Government:CodeSection 3546.3.

. Establish payroll procedures and thereafter implement such

procedures so that automatic payroll deductions for fair share

- services fees will not be:made from the wages of those claiming

' cbns'cientious,objections pursuant toc Government Code Section

3546.3.
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1) -Establish procedureé and thereafter implement such procedures to
verify, at least annually, that payments to nonreligious, nonlabor
" charitable orQanizations have been made by employees who have
claimed conscientious objections pursuant to Government Code |

Section 3546.3.

ESTIMATED ‘QNFUNDED COST TO IMPLEMENT THE MANDATE

It is estimated that the District wiil incur more than approximately $9,300 in
staffing and other costs each fiscal year to implement these new duties
mandated by the state for the purpose of implémenting this mandate, and for

which .it cannoct otherwise obtain reimbursement.

/

."'

/

125 -




Declaration of William C. McGuire -
Test Claim of Clovis Unified School District
893/00 Agency Fee Arrangements ;

CERTIFICATION
The foregoing facts are kh'own fo me Ipersonally and if so required, | could testify
to the statements rﬁade herein. | hereby declare under penalty of perjury that the
foregoing is true and correct except where stated upon info-rmation and belief
and, where so stated, | declare that | believe them to be true.

EXECUTED this__Z-! _ day of June, 2001 in the City of Clovis,

William C. McGuire

California.”
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ATTACHMENT TO THE DECLARATION OF
WILLIAM C. McGUIRE :
ASSOCIATE SUPERINTENDENT — BUSINESS SERVICES
: - FOR
TEST CLAIM CF CLOVIS UNIFIED SCHOOL DISTRICT

Chapters 893/2000; 816/1980
Government Code Sections 3543, 3546 and 3546.3
Agency Fee Arrangements

FOR FISCAL YEAR 2000-2001

Aciivity : : Estimated Cost

In the event of agreement rescission, to supply required $1,000

support as requested by PERB.

* In the event of agreement reinstatement, to supply required $1,000
support as requested by PERB. :

Respond to disputes concerning District's right and/or '$ 400
obligation to withhold fair share service fees.

Establish and maintain payroll records which identify those $1,000
employees who choose not to be members of union.

Draft, approve and distribute notice to existing employees $1.000
which explains additional payroll deduction.

Draft, approve and distribute notice to new employees which $ 500
explains additional payroll deduction.

(Text continues on next page)

Attachment to Declaration of William C. McGuire
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Establish and implement procedures so that fair share service $1,000
fees will be made from the wages of non-exempt non~unton
employees. ,

Establlsh and |mplement procedures S0 thathfalr share service $1,000
fees will be reported and remitted to employse organization. :

Establish and implement procedures to identify conscientious $ 900
objeciors so that fair share service fees are not withheld from
the wages of conscientious objectors. (See attached)

Establish and implement procedures to verlfy at jeast annually . -~ $1,500
that employees claiming to be conscientious objectors have
made required payment to charitable organizations. .

Totals: $9,300

Attachment to Declaration of William C. McGuire
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ATTACHMENT

Computation of estimated costs {o establish and implement prdcedures to
identify conscientious objectors so that fair share service fees are not withheld
from the wages of conscientious objectors: :

Preparation:
Job Description
Associate Superihtendent

HR Systems Application Specialist
Payroll Supervisor ;-

Notification:

Job Description" ‘

Associate Su perih'fénden-t .

HR Systems Application Specialist

Administrative Secretary

Subtotal:

implementation:

Job Description

Payroll Supervisor
Payroll Assistant
Mar. Systems and Programming

_Subtotal:

Grand Total:

 ~Subtetal:”

Hours

2
8
12

- Wage Rate

$80.57
$34.98

$40.01°

' Wage Rate |

'$80.57

'$34.98
$26.64

Wage Rate

$40.01
$22.03
$55.86

Attachment to Declaration of William C. McGuire‘
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Est. Cost

$161.14
$279.84
$ 80.02
$5621.00

Est. Cost

$100.71
$ 34.98
$133.20
$268.89

Est. Cost

$ 20.01
$ 33.05
$ 55.86

$108.92

$898.81



'EXHIBIT 2

~ CODE SECTIONS CITED

Government Code Section 3543
' Government Code Section 3546
| Government Code- Seetion 354&3

' Exhlblt 2
Code Sectuons Cited
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§ 8543. Rights of public school employees

Public school employees shall have the right to form, join, and particlpate in the activities of
emp. nyee organizations of their own. choosing for.tha purpose of representation on all matters of
employer- employee relations. Publie school employees * * * who are in a unit for which an excluaive
repreaentative * * *hasbeen * * * selected, shall be required, rs a condition of continued employment,

Lo join the recognized employee organization or to.pay the orgenization 8 {mir BRere services fee, AS
required by Section 3646, If & majority of the mambers of 8 bargalning urift rescind that arrangemen

a
(1) The recuﬁgzed emglo¥ee erganization may petition for the rexhst.st.ement of tha arrengement
desenbed in subdivision (2) o ecl.tnn 3646 purnmmt to the pmceduree in paragraph (2) of subgivision (d)

~of Sechun -3046,

(2) "['he amployees may negohate either uf the two I'nrme of urgamzahona] aeeuntv desct‘lbed in

-subdivision !lg of Bection 3540.1.. i .
'g'r]@ “Any employee may at any Aimé present gnevances :to his or. her. emplnyer, and’ heve such
g

T e

VANCES arhusted ‘withott the intervention of the exciusive representative, as long.as.the nd,]uatment ia
renched prior to aFbitration purruant to.Sections 3H48.6, 36486, 3548.7, .and 35488 ind the adjustment ia
not inconsistent with the terms of a written agreement then in effect, prowde that the pub]m ‘Bthool

. amployer'shali;not agree to a reaulutmn of the grievince. untll the exclusive reprenentahve has received a
copy of the grievance and.the propesed resclution and has’ been givan ‘the’ apportunity to l'ile a respnnse

(Armended by Stats.2000,.c. B3 (S.B.1860), § 2.)
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Article 7
:QRGANIZA'Q_I“ON.'A.L' SECURITY

E Section

3545. Member, of recogmzed effiployee urgamza-
“tion of payment of fair share service fed;
condiﬁan qf ng!uy'r_r)anL :

. (a) Notw‘Ithstanding any uther pruvialona af isw, any public achoul emplnyee who 14 {4 unit fur which
an ‘exelusive represéiitative hes been selected pursuant to this chapter shall be required, as 3 condition of
con m':ad amploy'ment. eithar to join the recognized employea organization or.10.pay the orgmiznﬂun a
filr t?hare senrio.e feg 'The smount of the fee shnll not. exceed the !:luas that.gre payable by membére of

_Orguniz it gre germane to -itg’ l'unctinns s the exc]uswe bargmmng
representatw’e Upon notification to thé emplover by the ekcliidive Fapresentative, the'amoitnit of the lee
shall be deducted by the employer from the wages or sulary of the employee and puid .to the empluyee
organization,

{b) The costs covered by Lhe fee under'this section may include, but shall nat necessarily be limited tn,
the cost of lobbying activiticr designed to foater enllective barguining negotintions and contract adminig-
tration, or to secure for the represented employees advantages in wages, hours, end other conditions of
employment in addition to those secured through mecting und negotiating with the employer.

(e} The arrangement deseribed in subdivision {a) shall remain in effect unless it is reseinded pursuant
te subdivision {d). The empleyer shall remain neutral, and shall not participate in any election ennducted
under-this sectinn unless required to do o by the board.

{d)1} The arrangement described in subdivision (1) muy bhe reseinded by o majority vote of all the
employees in the negotiating unit subject to thut srrangement, if a request for a vote {6 supported by a
petition containing 30 percent of the emplayees in the negotisting unit, the slgnatures are obtained in one
academic yeur. There shall not be more than ane vote tuken during the torm of any collestive bargaining

agreement in effect on or after January 1, 2001.

{2) If the arrangement described in subdivision (a) is rescinded pursuanl to parugraph (1), 1 majority
of all employees in the negotiating unil muy request that the arrangement be reinstated. That request
shall be submitted to the bourd along with a petition containing the signutures uf ut least 30 percent of
the employees in the negotiating unit. The vote shull be conducted at the worksite by secret ballot, and
shall be conducted no suorner than one year sfler the reseission of the urrangcment under this
subdivision .

(3} 11 the bourd determines that the a appropriute number uf signatures huve been callected, it shall
conduct the vote lo reseind or reinstate in a manner that it ghall preserihe in uncordance with this
subdivisian.

(4) The cost of conducting an. election under this subdivision t reinstate the organizational security
arrengement ahall be borne by the petltioning party und the cnst of econdueting an clection to re.t,cmd the
urrangement shul) be borne by the board.

{Added by Stats.2000, c. 893 (5.B.1960}, § 4.
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' § 3546.3. Religious objections to employee organizations; membership ex.

ception; alternative fees

Notwithstanding subdivision (i) of Section 3540.1, Section 3546, or any other
provision of this chapter, any employee who is a member of a religious body
whose traditional tenets or teachings include objections to joining or financially
supporting employee organizations shall not be required to join, maintain
membership in, or financially support any employee organization as a condi-
tion of employment; except that such employee may be required, in lieu of a
service fee, to pay sums equal to such service fee either to a nonreligious,
nonlabor organization, charitable fund exempt from taxation under Section
501(c) (3) of Title 26 of the Internal Revenue Code, chosen by such employee
from a list of at least three such funds, designated in the organizational security
arrangement, or if the arrangement fails to designate such funds, then to any
such fund chosen by the employee. Either the employee organization or the

public school employer mav require that proof of such pavments be made on an
annual basis to the public school employer as a condition of continued exemp-
tion from the requirement of financial support to the recognized employee
organization. If such employvee who holds conscientious objections pursuant to
this section requests the employer organization to use the grievance procedure
or arbitration procedure on the employee’s behall, the employee organization is
authorized to charge the employee for the reasonable cost of using such
procedure.

(Added by Sials. 1980, c. 816, p. 2558, § 1)
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EXHIBIT 3

STATUTES CITED

Chapter 893, Statutes of 2000
Chapter 816, Statutes of 1980

- Exhibit 3
Statutes Cited
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1979-1980 REGULAR SESSION Ch. 816

SCHOOL OFFICERS AND EMPLOYEES—
ORGANIZATIONAL SECURITY

CHAPTER B16

SENA’I'E BILL ND 2030

An aot to add Sactlon 3546.3 to the Gavarnment Code, relating 1o puhlln sohool em-
ployar-emplnyes relations, .
LEGISLATIVE COUNBEL'S DIGEST

Existing law permits a publie school employer gid the exely-
sive representative to agree to an organizational securlty arrange-
ment that requires no employee, B8 o condltlon of continued em-
ployment, either .to join the. employee arganization, ot to pay the
organizatlon n service fee in an amount not to exceed the atandard
Initiation fea, periodic dues; and general £iaesaments of sueh organ-
lzaticn for the duration. of the agreement; or a period of :3 years
from the effective date of such agreement, whichever comes first.

This bill would, |n addition, provide thet an employee who s
4 member of o religlous:body whose traditlonal tenets or teachings
include objectlons to supportlng employee organlzatlons shall not
be reduired to join, maintaln mémbershlp in; or financlally support
any employee Drgunlzntlon a8 @, cundltlnu of employment. Such em-
ployee cnuld .be required to pay Bums equal to the sarvice fee toa .
nonrellgiuus, nonlabor organlzatlon, charitable. !u.nd‘ exempt. Arom
" federdl inéome tax, puriuant to specified procédures, If guch em-
ployes requeats the employee organizntlnn to represent the em:
. ployee In i grlévance of !n- arbltration]the employee orgnnlzntlon

“eould ‘charge’ the employee for the reasonnble cost.s of such pro~.
-cedure. - .

The people of the Slate of California do enact.oa Followa;

BECTION 1, Secl:lnn 3548.3 Ig added. to :he Government Code, to read:
3546.3. :
Notwithatandlng subdivision:{{} of Bectinn 35401 Rection 3548, or aliy other pro-
vislon of thls chapter, uny employee whe Is 2 member of a rellglous body whose
traditional tenets or teachings lnclude’objectlcns to jolning or findnciilly supporting
employee organjzations shell not be requlred to joln; meinteln membership Ia,
or financially support any employee arganization as e condltlon of employment;
axcept that such employee may be required, In liex of a service fee, to pey sums
eqgual to such service fee elther to a nonreligious, nonlabor organization, charitable
fund exempt from taxation under Section §01(c)(3) of Title 28 of the Internal Reve-
nue Code, chosen by such employee from a list of at least three such funds, deslg-
nated in the organizational security arrangement, or If the arrangement falls to
designate such funds, then to any such fund choren by the employee. Etither the
employee orgapization or the publlc school employer mey require that proof of .
such payments be made on an annuil basls to the public Bchool employer a8 a con-
dition of continued exemption from the requirement af financlal support to the
recognized employee organization, If suck employee who holds comsclentlous ob-
Jectlons pursuant to this section requests the smployee organization to use the
© grlevance procedure or arbitration pracedure on the employee's bahalf, the em-

ployee organization |s autharized to charge the employee for the reasonable coat of
uBing such procedure.

Approved and filed July 28, 1880,
deletions by nsteriska * * *

2587
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SCHOOLS AND SCHOOL DISTRICTS—EMPLOYEE
ORGAN IZATIONS—-—JOIN OR PAY FEES

CHAPTER 893
S.B. No. 1960

AN ACT t¢ amend Sections 3540.1, 3543, and 3583.5 of, and to repeal nnd add Section 3546 Inf. ithe
Government Code, relatmg to puhlu. school employees. (e

[Fﬂed w‘lth Sectet.avy of State Septembex 297 2000. ]

. LEGISLATIVE _CDUNSEL’S DIGEST

5B 1960, Buiton.- Public schoal employee labor relations.

(1) Under existing:law, public school.employees have the right to form, join, and participate
in the activities of employee organizations of their--own choosing flor the puipose of
representation on all. matters of employer-employee relations, .- Pursuant to that existing law,
public school employees also may enter-inte an organizational security arrangement under
which they either -have the :'lght to refuse to join or-participate in'the activities of employee
organizations or-the rightto join the recognized employee o, ganization or pay the organiza-
tion a service fee, Exdsting law,? ‘suhject ‘ta ‘ceitain hmxt.atmns_, p) rovides’ that mgamzahonal .
security is within the scope of representation- and ‘défines” “ot gamzatlonal security” in
accordance with’ those rights. Exsting law pr ovides'that an organizational, security arrange-
ment, to be effective, must be agreed upcm by heth partles to the agreement, and authorizes

_the pubhc employex when the issue is being, negotxat.ed to, require that the organizational
security arrangement be severed from the remainder of. the ploposed agreement and cause
that arrangement to be vuted upon separ at.ely by all members in the appropriate negotiating
unit,

This bill would delete those provisions pertaining to the effectivéness of the organizational
security arrangement. The bill would instead require public school employees who are in a2
unit for which an exclusive representative has been selected to be required, as a vondition of,
continued employment, either to join the recngmzed employee orgamzahon or to pay the

4988 Mdlliuns or changus fndlcatad by undarllna, dalelluns by aslarisks * * °.

13_6'




Ch. 893, § 1 ' - * STATUTES OF 2000

{g) “Management employes”. means any employee in a-position having significant responsi-
bilities forr formulating distriet policies or administering distriet programs. Management
" ‘positions shall be designated by the public schoal employer subject to review by the Public

Employment Relations Board. . . :

{h) "Meeting and riegotiating” means meeting, conferring, negotiating, and discussing by
the exclusive representative and thé puhblic school employer in-a good faith- effort to reach
agreement-on matters within-the scope of representation and the execution, if requested by
either party; of & written document incorporating any agreements reached; which document
shall, when accepted by the exclusive representative and the:public school employer, become
binding..upon both parties and, notwithstanding Section 3543.7, shall not be subject to .
subdivision.2 of Section 1667 of the Civil Code. The agreement may be for & period of not to
exceed three years. ' : ’

(i) “Organizational security” is within the scope of representation, and means either of the
following: . oo :

(1} An arrangement pursuant to which a public school employee may decide whether or not
to join an employee organization, but which requires him:or-her, as a condition of continued
employment, if he or she does join, to maintain his or her membership in good standing for
the- duration of the written agreement. However, no.such,arrangement shall deprive the
employee of the right to terminate his or her obligation to the employee organization within a
period of 30 days following the expiration of a written agreament. .

(2). An arrangement that requires-an employee, 28 & condition of continued employment,
either to jéin’the recognized or certified employee organization, or to pay the organization a
service fee in an amount not to exceed the standard initiation feé, periodie dues, and general -
assessments of the organization for the duration of the agreement, or a period of three years
from the effective date of the agreement, whichever comes first.

(j) “Public 'school employee"” or “employee” means any. person empleyed by any public '
school.employer-except persons elected by popular vote, persons appointed by the Governor
of this state, management employees;:and confidential employees. . )

(k) “Public 5chool employer” or “employer” means the governing board of & school distriet,
& school district, a_county board of educatiod, 4 toiinty superintendent of-schools, or a charter
achiool that has declared itself a public school empioyer pursuant to subdivision (b) of Section
47611.5 of the Education Code, - :

(!) “Recognized organization” or “recognized employee organization” meéans an: employee
organization which has been recognized by an employer as the exclusive representative

pursuant to Article 5 (commeneing with Section 3544).

(m) “Supervisory employee” means any .employee, regardless of job deseription, having
authority in the interest of the employer to hire, transfer, suspend, lay off, recall, promote,
discharge, assign, reward, or discipline other employees, or the responsibility to assign work
to and direct them, or to adjust their grievances, or effzctively recomimend such action, if, in
- eonnection with the foregoing functions, the exercise of that uuthority is not of a merely

rou'_tine or clerical natpre,i‘bdt réqu_i.t‘es _t.he use of independent judgment.

SEC.2. Section 3543 of the Governiment Code s amended to read:

3543. (a) Public school employees shall have the right to form, join, and participate in the
activities of employee organizations of their own choosing for the pwrpese of representation
on all matters of employer-employee relations, Public schogl employees * * * who-are in a
unit for which an exclusive representative * * * has béen * * * gelected, shall be required, as
a condition of continued employment, to join the recopnized employee organization or to pay
the'qr;za‘nizatiu’n a'fair share services fee, as required by Section 3546, . If a majority of the
members of 8 bargaining unit rescind that arrangement, either of the following options shall
be applicable: : ST . . :

{1) The recopnized employee organization may petition -for the reinstatement of the
arrangernent described in subdivision (a} of Section 3646 pursuant to the procedures in
paragraph (2) of subdivision (d) of Section 3546, e

(2) The employees may negotiate either of the two fortne of grpanizational security
desc:r_ibed in subdivigion (i) of Section 3540.1. - -

4990 ' fdditions or cha:_me's indicated by undacline; deletions 'hy__asterisks e

g
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1999-2000 REGULAR SESSION . B Ch. 893, § 1 .

nrgamzahcm 8. fnu- ghare service fee, and would make conformmg thanges “in. related
pmmlans E

“The.'bill would- establish ‘a procedure for- employees to petmon for the rescission or
rematatement of this form of arrangement, would provide that the cost of conducting the
reacigsion’ election would be borne by the Public Employment Relations Board and that the
" cost of a reinstitement election would be horne by the petitioning party, and would require
the élection for réinstatement to be conducted at the worksite by secret ballot.

The bill would also provide that if the arrangerent is rescinded, employees could choose to
negotiaté either of the 2 forms of organmamonal security perm1tted under existing law. The
bill would require the employer to remain neutral in an election to reseind that arrangement
and would prohibit the employer from participating in any such election conducted under
those prowsmns unless required to do so by the Public Employee Labor Relations Board. By
requu'mg the employer to participate in the election 1f required to do so by the board the bill
would impose a stabe-mandated local program;

- (2 Exlstlng law requires employees of the ‘California State: Umvemty and employees of
the University of- Cahforma, other than faculty of the University. of Califérnia who are:eligible
for membership in the Acadermc Senate to either join the employee organization or to pay
the organization a fair shaie 8ervice fes.” Existing law establishes a procedure for employees
to petition for rescission or reinstatement of this form of organizational security, and provides
that the cost of conducting:an election to rescind or reinstate.that organizational security
arrangement be borne by the petitioning party.

This bill would instead réqiiire the Public Employment Relatmns Board to bear. the eost of
conducting an election te reséind that arrangement,

The Califorriia Constitutionl -requires the- state to retmburse local agencies and school
districts for certain costs mandated by the.state, .Statutory provisions-establish procedures
for making that reimbursement, including-the creation of:a Stata Mandates Claims Fund to
pay the costs of mandates that do not exceed $1 000 co0 statevmde and other procedures for
claims whose statewide costs exceed $1,000,000.. -

This bill would provide that, if the Commlssmn on State Mandates determines that the bill
containg costs mandated by the state, reimbursement for those costs shall be made pursuant
to these stat:ubory prowswns

The people of the Sta!,e of California do enact as follows:

SECTION 1. BSection 3540.1 of the Government Code is amended to read:
3540.1. As used in this chapter:

(a) “Board” means t.he Public Employment Relatlons Board created pursuant to Section
3b41.

(b) “Certified organization” or “certified employee orgamzatlon means an orgamzatlon
which has been certified by the board as the exclusive representative of the public school
employees in an appropriate unit after a pruceedmg under Articie b (commencmg with
Section 3544).

{c}. "Confidential employee” means any employee who, in the regular course of his or her
duties, has access to, or possesses information relating to, his or her empluye1 s employer-’
emp]oyee ralations, .

.{d) “"Employee organization” means any orgam'iatmn whlch 1nc1ude=; empluyeeq of a.public
schiool employer and-which has as:one of its:primary purpeses representing thore employees
in their relations with that publie sehool employer. “Employee organization” shall also include
any person such an organization authorizes to act on ita behalf.

(&) "Bxclusive representative” means the emplnyee orgunization recognized or certified as
the exclusive negotiating representative of’ certificated or clagsified employees in' an appropri-
ate unit of a pubhe school employer.

(f) “Impasse” means that the parhes to a dispute over matters w1t,hm the scope of
representation have reached a point in meeting and negotiating at whlch their differénces in
pasitions are so substantial or prolonged that future meetings would bt futile.

AddMions or changss lndicated by underliing; deletions by asterisks * * * 4989
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) Any employee may at any time. ‘present grievances to his or_her employer, and have
such grievances adjusted, without the intervention of the exclusive repr e representative, as long as
the adjustment is reached prior to arbitration pursuant to Sections 3648.5, 3548.6, 3648.7, and
3548.8 and the adjustment is not inconsistent with the terms of a written agreement then in
effect; provided that the public school employer shall not agree to a resolution of the
grievance until the exclusive representamve has received a copy of the grievance snd the

: prnposed resolution and has been given the opportunity fo file a response.

SEC. 8. ‘Section 3546 of the Government Code is repealed.
SEC. 4. Section 3646 i is added to the Govemment Code, to read:

36486, (a) Notwithstanding any other provnswns of law, any pubhc school employee who is
in a unit for which an exclusive representative has been selected pursuant to this chapter
.shall be required, 2s.a condition of continued employment, either to join the fecognized
employes organization or to pay the organization ‘a fair share service-fee. The amdunt of the
fee-ghall not exceed the dues that are paydble by members of the employee mgamzatmn, and
" shall eover the cost of negotiation, contract administration, and other activities of.the
employee organization that are germane to its functions as the'eXelusive bargaining represen-
tative. Upon. notification to the employer by the exclusive representative, the amount of the
fee shall be-deducted by the employer from the wages or salary of the employee and pald to
the employee organization..
(b} The costs covered by the feé under this section may mc}ude, but shall not necessanly be
liftiited to, the cost of lobbying dctivities designed to foster collective bargaining negotiations
and contract administration, or to secure for the represented employees advantages in wages,
hours, and other conditions of employment in addition to those secured through meeting and
nego’matmg with the employer. -

{c) The arrangement described ‘in subdivision- (a) sha]l remain in effect unless it is
reseinded pursuant to subdivisioni-(d). The employer shall remain neutral, and shall not
partlmpate in any election conducted under this section unless required to do so by the board.

(d)(1) The a.rrangement ‘deseribed in subdivision (a} may bé féscinded by a majority vote of
all the employees in the nepotiating unit subject to that arrangement, if a request for a vote is
supported by a petition contammg 30 percent of-the employees in-the negatiating unit, the
signatures are obtained in ofie académic year. There shall not be more than one vote taken
during the term of any collective bargaining agreement in effect on or after January I, 2001.

{2) If the arrangement described in subdivision {a) i8 rescinded pursuant to paragraph (1),
a majority of all employees in the nepotiating unit may request that the arrangement be
reinstated. That réquest shall be sitbmitted to the board along with a petition containing the
signatures of at least 30 percent of the. employess in the negotxatmg umt.. The vote shall be
conducted at the worksite by secret ballot, and shall be conducted no sooner than one year
after the rescission of .the arrangement under this subdwlsmn )

(3) If the board determines that the appropriate number of pignatures have been collected,
it shall conduct the vote to rescind or remst.ate in a manner that it shall prescribe in
accordanee with this subdivision. - e

(4) The cost of conducting an election under thls qubdmsmn to reinstate the organizational
security arrangement ghall be borne by the petitioning party and the cost of conducting an
election to rescind the arrangement shall be borne by the board.

SEC. 5. Section 3583.5 of the Government Code is amended to read:

3583.5. (a)(1) Notwithstanding any other provision of law, any employee of the California
State University or the University of California, other than faculty of the University of
California who are éligible for membership in the Academic Senate, who is in a unit for which
an exclusive representative has been selected pursuant to this chapter, shall be required, as a
condition of continued employment, either to join the recognized empioyee organization or ta
pay the organization a fair share service fee. The amount of the fee shall not exceed the dues
that are, payahle by memhers of the emplnyee organization, and shall cover the cost of
nepotiation, contract administration, and other activities of the employee orgunizution that are
germane to its functions as the exclusive bargaining representative. Upon notificatinn to the
employer by the exclusive representative, the amount of the fee shall be deducted by the
employer from the wages or salary of the employee and paid to the employee organization,

Addilions or changes indicated by underline; delelions by aslerisks * * * 4991
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{2) The costa eovered by the fee under this section may mclude, but shall not necessanly be
limited to, the cost of lobbying activities designed to foster collective bargaining, negotiations
and contract administration, or to secure for the repr esem:ed employees advantages in wages,
hours, and othgr conditions of. employment in addition to those secured thruugh meetmg and

conferring with the higher educatwn employen _ i

(b) The organizational seeurity arrangement desmbed in subdivision (a)“shall remain in
effect unless it is reseinded pursuant te subdivision (¢). The higher edication’ employer shall
remain neutral, and shall not pmticipate in any election conducted under this section. unless
required-to do-so by the baard.

(e){1) The organizational security arr angementldescmbed in subdmsmn (a) may be rescmd- ’
edl by a majority vote of all the employees in the.negotiating. unit subject to that arrangement,
~ if a request for a vote is supported by a petition containing the ‘signatures .of at least 30

percent-of the employees-in the negotiating unit, the signatures are obtained in one academic
yéar * * *: There shall not be more than one vote taken during the term of any
memorandum of understanding in effect on or after January 1, 2000,

@ if the orgapizational security arrangement described in subdivision (a).is rescinded
pursuant to paragraph (1), a majority of all the employees in the negotiating unit may request
that the arrangement be reinstated. That request shall be submitted to the board along with
a petition containing the- signatures of :at least 30 percent of the employeés in the negotiating
unit. The vote shall be conducted at the worksite by secret ballot, and shall be conditeted no
sooner than one year. after the rescission of the organizational seeu.nty arrangement under
this subdivision.

{3 If the board determines: thet the appropnate number of mg'natures hdve been coligeted,
it shall conduct the vote-to rescind or reinstate.in.2 manner that it shall prescribe in
accordance with this subdivigion.

(4) The cost of conducting -an-election under t}us subdivision t.n" * * % reinstate the
org'amzamonal security arrangement shall be borne by the petitioning party, and the cost of
conducting an election to reseind the arrangement shall be borne-by the hoard.

8EC.-6. Notwithstanding Section 17610 of the Government Code, if the Commission on
State Mandates determines that this act containg costs’ tnandated by the state, reimbursement
to local apencies and achool’ districts for those costs¥shall be-made pursuant to Part 7
(eommencing ‘with Section 17500) of Division 4 of Title 2 of the- Government Cede. If the
statewide cost of the claim for reimbursement does not exceed one million dollara ($1 000 ,000),
reimbursement shall be made from the State Mandates Claims Fund.
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sentative was recognized or certified, and the effective date and the expi-
ration date of any current agreement covering employees in the estab-
lished unirt:

{(4) A concise statement setting forth support of or opposmon to the
unit proposed by the request.
NOTE: Authority cited: Section 3541.3(g}), Government Code. Reference: Sec-
tions 3541,3(a), 3544 and 3544.1(b), Govemnment Code,

HisTORY

1. Editorial comection of NOTE filed 9-20-82; effective upon filing pursuant to

Governmerit Code Section 11346.2(d) (Register 82, No. 19),
2. Qme:)dment of subsection (a) filed 12-29-88; operative 1-28-89 (Register 85,

0. &),

- 3. Repealer of subsection (c) filed 1--25-93; operative 2-27-95 (Register 95, No.
4), :

Subchapter 2. Organizational Security
Arrangements

§ 34000, Emplnyef Request.

NOTE: Authority cited: Section 31541.3(g), Government Code. Refsrence: Section
3546, Government Code.
HISTORY
1. Amendment filed 6-18—80; effective thinieth day thereafter (Register 80, No.
25). For prior history, see Regxst:rs 76, No. 13 and 76, No. 31.

2. Repealer of chapter 2 (section 32900) and renumbering and amendment of chap—
Iex 4 (articles 12, sections 3400034040, not consecutive) to chapter 2 (articles
1-2, sections 34000-34040, not consecutive) filed 9-20~82; effective upon fil-
ing pursuant lo Government Code section 11346.2(d) (Reglstcr 82, No. 39). For
prior history, see Registers 78, No. 42; 78, No. 27; and 78, No. 11,

3. Amendment fled 10—10—85. effective thirticth day thereafter (Register RS, No.
41). '

4. Amendment of subgection (a) and NOTE md new subsection (c) ﬁled 6-3-94;

tive 7-35-94 (Register 94, No. 22).
;5. chcgz of former article 1 (sections 34000-34010), rcpealer uf section and

nt of Notz filed 1-3-2001 as an emergency; operative 1-1-2001
(Register 2001, No. 1), A Certificate of Compliance must be transmitted to OAL

by 5-1-2001 or emergency lanpuage will bc repealed by operation of law on
the following day.

§34010. Employee Vote.

NOTE: Authority cited: Section 3541.3{g), Government Code. Reference: Section
1546(a), Government Code. ‘
HisTory

l. Amendment of subsection (b) filed 7-10-78 as an emergency; effectjve upon
fiing (Register 78, No. 28).

2. Reinstatement of subsection (b) as it existed prior to emergency amendment
%G%J 7-13(:)3—78 . by operation of Section 11422.1(b), Government Code {Register
0. 33)

3. Amendment filed 1-15-80 as an emergency; effective upon filing (Register 80,
No. 3), A Certificate of Compliance must be filed within 120 days or :m:rgcncy
language will be repzaled on 5-15-80.

4, Cenificate of Compliance tmnsrmu:d 10 OAH 5-15-80 and filed 5-21-80
(Register BO, No, 21).

5. Ar?cudmr.m filed 6-18-8B0; effcctive thirtieth day lhe.nnftcr (Register B0, No.

6 Amendment filed 9-20-82; effective upon filing pursuantto Government Code
- o, i1346,2(d) (Register 82, No, 39),

ed 1-3=2001 as an emergency; operatve 1-1-2001 (Register 2001,
ertificate of Compliance must be transmitted o QAL by 5-1-2001
or € ergency language will be repealed by operation of law on the following
day.

Article 1. Rescission of Organizational

Security Arrangement

§ 34020, Employee Petition.

{a) A group of employees in an established unit may file with r,hc re-
gional office a petition to rescind an existing organizational security ar-
rangemenlt pursuant to Government Code Section 3546(d).

(b) The petition shall be filed utilizing forms provided by the Board
and shall be signed by an authorized representative of the gmup of em-
ployees.
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(c) Proof that at least 30 percent of the employees in the unit desire a
vote to rescind the existing organizational security arrangement shall be
filed with the regional office concurrent with the petition. Proof of sup-
port shall conform to the requirements of Section 32700(b) {c), (eX3),
(©) and (g). '

{d) Service of the petition, excluding the proof of at least 30 per
support, and proof of service pursuant to Section 32140 are regnired.

NOTE: Autherity cited: Section 3541.3(g), Government Code. Reference: Section
3546(d), Government Code.

- HisTOrY
1. %Tcndmcnt filed 6-18-80; effective thinieth day theresfter (Register B0, No.

2. Amendment filed 9-20-82; effective upon filing pursuant to Gov:rnm:nt Code
Section 11346.2(d) (chu»:u:r 82, No. 39).

3. Amendment of subsection (¢} filed 4-12-2000; operative 5—12—2000 (Register
2000, No. 15).

4. Renumbering of former article 2 to new article 1 (sections 34020-34040),
amendment of subsections (a) and {c) and mmendment of NOTE filed 1-3-2001
28 an emergency, operative 1-1-2001 (Register 2001, No. 1). A Cernificate of
Compliance must be transmitted to QAL by 5-1-2001 or emergency language
will be repealed by operation of law on the following day.

§ 34030. Board Determination Regarding Proof of Support.
(a) Within 20 days following the filing of fhe petition to rescind an or-
panizational security arrangement, the employer shall file with the re-
gional office an alphabetical list containing the names and job titles or
classifications of the persons employed in the unit described in the peti-
tion as of the last date of the payroll perod immediately preceding the
date the petition was filed, unless otherwise directed by the Board,

(b) If after initial determination the proof of support is insufficient, the
Board may allow up to 10 days to perfect the proof of support.

(c) Upon completion of the review of the proof of support, the Board
shall inform the parties in writing of the determination as to sufficiency
or lack thereof regarding the proof of support.

NOTE: Authority cited: Section 3541.3(g), Government Code. Reference: Section
3546(d), Government Code. .
1. ?S?mmm filed 6-18-80; cffective thirtieth day thereafter (ch]stcr 80, I

2. Amendment filed 9-20-82; effective npon filing pursvant to Government Code
Section 11346.2(d) (Register 82, No. 39).

3. New subsection {b), subsection releftering and amendment of NOTE fiicd
1-3-2001 as an emergency; operative | ~1-2001 (Register 2001, No. 1). A Cer-
tificate of Compliance must be transmitted to OAL by 5-1-2001 or emergency
language will be repealed by operation of law on the following day.

§ 34035. Empioyee Vote.

(a) Provided the rescission pettion is timely and properly filed pur-
suant to this Articie 2, and the proof submitted in support of the petiiion
is determined to be adequate pursuant to Section 34030, arescission elec-
tion among the employees in the established unit shall be conducted un-
der procedures established by the Board, and in accordance with eleclion
procedures described in these regulations.

(b) The orgenizational security provision shall be rescinded if a major-
ity of the empioyees in the negotiating unit covered by the provision vote
to rescind the provision.

NOTE: Authority cited: Section 3541 .3(g), GovemrncnlCode. Referenc- Section
3546(b), Government Code.

HisTORY

HISTORY

1. New section filed 6-18-80; effective thirtieth day thereafier (Register 80, No.
25).

2. Amendment filed 9~20-82; sffective upon filing pursuant to Govermment Cade
Section 11346.2{d) (Register 82, No. 39),

§ 34040, Barto Rescission.

The Board shall dismiss any petition to rescind the existing organiza-
tional security arrangement if the results of a prior election concernin
an crganizational security arrangement in the same unit were cemﬁed‘
the Board during the term of the written agreement in effect at the u

the petition was filed.
NOTE: Authority cited: Section 3541.3(g), Govemment Code. Reference: Scetion
3546(d). Government Code,

Regiter 2001, No. 1 1-5-2001
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HIS'TOIi.Y .
1. Amsndment fled 6-18-80; effective thirtieth day thereafter (Register 80, No.

25). . .
2. Editorial comrection of NOTE filed 9-20-82; effective upon filing pursuanl to
Government Code seetion 11346.2(d) (Register 82, No. 39).

No. 22). . .

; A.mem‘!)ment of section and NOTE filed 1-3-2001 &S an emergency, operative
1-1-2001 {(Register 2001, No, 1). A Cenificate of Cu:_nplianu must be trens-
mitted to OAL by 5-1-2001 or emergency language will be ropealed by opare-
tion of law on Lhe following day. :

.. Amendment of section and NoTE filed 6-3-94; operutive 7-5-94 (Register 94,
4

Articie 2. Reinstatement of Organizational
Security Arrangement

§34050. Petition. '

() The recognized employee organization of an established unit may
file with the regional office & petition to reinstate an organizational secu-
rity provision that was rescinded by employee vole pursuant to Article
1 of this subchapter. ' :

(b) The petition shall be filed utilizing the form titled BERA Fair Share
Fee Reinstatement Petition (PERB-2320 (1/01)} and shall be signed by
an authorized representative of the employee organization,

(c) Proofthat at least 30 percent of the employees in the unit desire to
reinstate the orgenizational secerity provision shell be filed with the re-

gional office concurrent with the petition. Proof of support shall conform -

to the requirements of Section 32700(b), (c), (=)(3), (D) and (g).
(d) Service of the patition, excluding the proof of at least 30 percent
support, and proof of service pursuant to Section 32140 are required.

NOTE: Authortty cited: Section 3541,3(g), Govemment Code. Reference; Sec-
tiona 3543(a)(1) and 3546(d), Govermnment Code.

History

1. New article 2 (sections 34050-340635) and section filed 1-3-2001 as an emer-
gency; operative 1-1-2001 (Register 2001, No. 1), A Centificate of Compliance
must be transmitted to OAL by 5-1-2001 or emergency language will be re-

.p:alcd by operation of law on the following dey,

§ 34055, Board Determination Regarding Proof of Support.
(=) Within 20 days following the filing of the petition to reinstate an
" orgenizational security provision, the employer shall file with the region-
al office an alphabetical list containing the names and job titles or classi-
fications of the persons employed in the unit described in the petition as
of the last date of the payroll period immediately preceding the date the
petition was filed, unless otherwise directad by the Board. .

(b) If after initial determination the proaf of support is ingufficient, the
Board may allow up to 10 days to perfact the proof of support.

{c) Upon compietion of the review of the proof of support, the Board
shall inform the parties in writing of the determination as to sufficiency
or lack thereof regarding the proof of support. :

NOTE: Authority cited: Section 3541.3(g), Govemment Code. Reference; Sec-
lions 3543{a)(1) and 3546(d), Government Code, )

. HisTORY
- New section filed 1-3-2001 as an emergency; operative 1-1-2001 (Register
2001, Ne. 1). A Certificate of Compliance must be ransmitted to QAL by

3-1-2001 or emergency langiuage will be repeaied by operation of law on the
following day. :

§ 34060. Employee Vote. :

(a) Provided the reinstatement petition is timely and properly filed pur-
suant to this Article 2, and the proof submitted in support of the petition
is determnined to be adequate pursuant to Section 34055, an election
among the employees in the established unit shall be conducted.

(b) The election shall be conducted in accordance with election proce-
dures described in these regulations.

(c) The orgenizational security provision shall be reinstated if 8 major-

of all the employees in the nzgotiating unit eovered by the provision
te to reinstate the provision,

OTE: Authority cited; Section 3541.3(g), Govemnment Code. Reference; Sec-

tions 3543(a)(1) and 3546(d), Government Code,

emment Code,

HISTORY

1. New section filed 1-3-2001 as an emergency; operative 1-1-2001 (Register
3001, No. 1). A Certificate of Complience must be transmitted to OAL by
5-1-2001 or emergency language will be repealed by operation of law on the
following day.

§ 34065. Bar to Reinstatement Petition.

The Board shall dismise any petition {o reinstate an organizational se-
curity provision if the results of an election concerning the organizational
security provision in the same unit were certified by the Board within the
12 months immediately preceding the filing of the petition, .
NOTE: Autherity cited: Section 3541.3(g), Government Code. Reference: Sec-
tons 3543(e)(1) and 3546(d), Government Code,

HIsTORY
1. New section filed 1-3-2001 as an emergency; operative 1-1-2001 (Register

2001, No. 1). A Cenificate of Comgpliance must be transmitted to OAL by

5-1-2001 or emergency lenguage will be repeeled by operation of law an the

following day. - :

Subchapter 6.. Impasse Procedures

NOTE: Authority cit=d: Sections 3513(g); 3541.3(g) (n); 2563(f) (n}, Government

Caode, Reference: Sections 3541.3(g), 3548, Government Code.

1. New Chapter 6 (Sections 36000-36100, not consecutive) filed 5-10-77 as an
emergency; effective upon filing (Register 77, No. 20).

2. New Chapter 6 {Sections 3600036100, not consecutive) refiled 5-19-77 as an
emergency; effective upon filing. Certificate of Compliance included (Register
77, No. 39).

3. Amendment filed 6-18-80; effective thirticth day tbmaﬁ:r (Register B0, No.

25).

4. Repealer of Chapter 6 (Sections 36000-360935, not consecutive) fited 9-20-82;
efiective upon filing pursuant to Government Code Section 11346.2(d) (Regis- -
ter 82, Nao. 39}. For prior history, see Register 79, No. 39),

Subchapter 7. Public Notice Proceedings
INOTE: Authority cited: Sections 3513(g); 3541.3(g)(n); 3563(f)(m), Goverament
Code. Reference: Section 3547, Government Code,

. History

1. New Chapter 7 {Sections 37000-37100) filed 7-1-77 s an emergency; effec-
tive upon filing (Register 77, No. 27).

2, Certificare of Compliance filed 9-19-77 (Register 77, No. 39).
3 iAsx?cndmcnt filed 6-18-80; sffective thinieth day thereafter (Register 80, No.

4, Rsp}:al:t of Chapter 7 {Sections 3700037100, not consecutive) filed 10-22-82
by OAL pursuant to Government Code Section 11349.7(j); effective thirtieth
day thereafter (Register 82, No. 43), For prior history, see Registers 78, Nos. 45,
42 and 27.

Subchapter 8.  Arbitration Procedures
NOTE: Authority cited: Section 3541.3(d), (g), (k), Government Code, Reference:
Sections 3548.5 and 3548.6, Govarmment Code. :

HisTORY
1, Now Chapter B (Sections 38000-38050, not consecutive) filed 12-29-78: effec-
tve thirtdeth dey thereafter (Register 78, No. 52).
2. Repealerof ter B (Sections 38000-38030, not consecutive) filed 9-20-82;

effective upon filing pursuant to Government Code Section 11346,2(d) (Regis-
ter B2, No. 39). For prier history, ses Register B0, No. 25.

Subchapter 9. Request for Injunctive Relief

in Cases of Work Stoppages or Lockouts

NOTE: Authority cited: Sections 3513(g); 3541.3(g)(n); 3563(N(m), Government
Code. Reference: Sections 3541.3(b), (g), (), (i}, (n), 3543.5(e), 3543.6(d), Gav-

HISTORY '
1. Now Chapter § (Sections 28100-38120, not consecutive) filed 5-21-79 as an
emergency; effective upon filing (Register. 7%, No. 21). Certificate of Com-
pliance filed 8-28-79 (Register 79, No. 35).

2. :I.m;l;c)imcnt filed 6-18-80; effective thirticth day thersefier (Register B0,
a, 25).

3. Repca_lcrof Chepter § (Sections 3810038120, not consecutive) filed 9-20-82;
;ﬁc;iv§ up;gn)l‘ﬂing pursuant to Government Code Section 11346.2(d) (Regis-
T 0. 39},

[The next page is 1481.)
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_ EXHIBIT B
' STATE OF CALIFORNIA s
COMMISSION ON STATE MANDATES
. B0 NINTH STREET, SUITE 300
CRAMENTO, CA 85814
dONE: (916) 323-3552
X: (816) 445-0278
E-mall: csminfo@csm.ce.gov

July 2 2001

Mr. Keith Petersen

Slecn and Assocmtes o
5252 Balboa Avenue, Suite 807 '
San Drego, CA 92117

And Affected Parties gpd State Agencies (See Enclosed Mailing List)
Re: Aoency Fee Alrangements 00-TC-17 .
Clovis- Umﬁed School Drstrlct Clalmant
Statutes’ of 2000 Chapter 893,
Statutes of 1980, Chapter 816 '
.Goverument Code Sectlons 3543, 3546, and 3546 3
. Dbaf Mi‘l ‘PefErsen:

The Comnnssron on State Mandates detenmned that the sub_]ect test clalm submlttal is

......

The ey iséues bé‘f_on:' the Commission aré:

e Do the prowswns listed above i mrpose a new program oI hrgher ]evel of service
within an existing program upon local entities within the meaning of séction B,
article XIIT B of the California Constitution and costs mandated by | the state

, pursuant to ‘séction 175 14 of the Government Code”

° Does Goverument Code sectron 17556 preclude the Commission from ﬁndmg
that any of the test claim provisions impose costs mandated by the state?
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Mr, Keith Petersen
July 2, 2001
Page 2

The Commission requests your participation in the following activities concerning this - .
~ test claim;

» Informal Conference. An informal conference may be scheduled if requested

by any interested party. See Title 2, California Code of Regu]atlons SECUDIJ
1183.04 (the regulations).

State Agency Review of Test Claim. State agencies receiving this letter are
requested to analyze the merits of the enclosed test claim and to file wiitten
comments on the key issues before the Commission. Alternatwely, if a state .
agency chooses not to respond to this request, please submit a writtén statement
of non-response to the Commission. Requests for extensions of time may be
filed in accordance with sections 1183.01 (c) and 1181.1 (g} of the regulauons
State agency commients are due 30 days from the daté of this letter. -

Claimant Rebuttal. The claimant and mterested parhes may file rebittals to
state agencies’ comments under section 1183. 02 of the regulatlons The -
rebuttal is due 30 days from the service date of wrltten eomments "’

Hearing and Staff Analysis A hearing on the test claim will bé det Wwhen the
record closes. Pursuant to section 1183.07 of the Commission's regulations, at
least eight weeks before the hearing is conducted, a draft staff analysis will be
., issued to, partles interested parties, and mterested persons for comment. -
Comments are due 30 days followmg recelpt of the analysm Followxng recelpt
of any comments and before the hearmg, a final staff analysis will be 1ssued

Malhng Llsts Under sectlon 1181, 2 of the Comnnsmon 8 regulatlons the
Commission will promulgate a mailing list of parties, initerested parties, and
interested persons for each test claim and provxde the list to those included on
the list, and to anyone who requests a copy. Any written inaterial filed on that
claim with the Comrmssmn shall be smlultaneously served on the or.her parties
llsted on the claim. -

Dismissal of Test Clalms Under section 1183. 09 of the Cormmssmn S
regulations, test claims filed after May 5, 2001, may be disrhissed if postponed
or placed on mactlve status by the claimant for more than one year. Prior to
dlsrmssmg a test clann the Commxssxon will’ prov1de 150 days nonce and '
opportunity for other partles to take over the claim,

“YIANIE DNDIOM
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Mr. Kelth Petersen 't .
July 2, 2001
Page 3

If the Commission detérmines that a reimbursable state mandate exists, the claimant is
responsible for submitting proposed parameters and guidelines for reimbursing all
eligible local entities. - All interested parties and affected state agencies will be given an
opportunity to comment on the claimant’s proposal before consideration and adoption
by the Conunission. -

Finally, the Commission is required to adopt a statewide cost estimate of the
reimbursable state-mandated program within 12 months of receipt of an amendéd test
claim. This deadline may be extended for up to six months upon the request of either
the claimant or the Cornmlssmn

Please contact Nancy Patton at (916) 323-8217. if you have @y questi_oﬁs.

Sincerely, -
| \\Q""‘ “bQ == J& 4
SHIRLEY OPIE .
Assistant Executive Director

Enclosures: Mailing List and Test Claim

f:fmandates/2000/tc/00tc17/completeltr
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List Date' 06/27/2001 Malhng Informatlon

Mailing List

Claim Number . 00-TC-17 Claimant Clovis Unified School District
Subjact R Statutes of 2000 Chapter 893, Statutes of 1980 Chaptsr Gov. Code Sec 3543 3546 and
3546.3
Issus Agency Fee Arrangements
Harmeet Barkschat, »

Mandate Resource Services

8254 Heath Peak Place Tel:  (916) 727-1350
Antelope CA 95843 FAX: (916) 727-173¢

Interested Pa'rson

Dr. Caro} Berg, Ph. D, : '
Education Mendated Cost Network

1121 L Street  Suite 1060 Tel: (916) 446-7517
Sacramento CA 95814 FAX: (916) 446-2011 r

Interested Person

Mr. Glenn Hanms, Bureau Chief (B-B)

Stete Controller's Offics
Divigion of Accounting & Reporting
3301 C Street  Suite 500 Tel:  (916)445-B756
Sacramento CA 95816 : : FAX: (916) 323-4B07

State Agency
Mr. James Lombard, Principal Analyst (A-13)
Depantment of Financs
D015 L Street: Tel: (916)445-8513
Sacramento CA 95814 FAX: (916)327-0225

State Agency

1
Mr. Bill MeGuire, Assistant Superintendznt
Clovis Unified Schoo! District
1450 Herndan . Tek  (559)327-9000
Clavis CA 5361 1-0599 FAX: (559)327-9129
Claimant
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Ctaim Number - 00-TC-17  Claimant Clovis Unified School District

.jéct Statutes of 2000, Chapter 893, Statutes of 1580, Chapter, Gov. Code Sec. 3543, 3546, and
3546.3 ) ’

_lssua ) Agency Fee Arrangements

Mr. Paul Minney, ]
Spector, Middleton, Young & Minney, LLP

7 Park Center Drive .- Tel: (916) 646-1400

Secramento Ca 95825 FAX: (916) 646-1300
Interested Person

Mr. Keith B. Petersen, President
! Sixten & Associates

5252 Balboa Avenue  Suite 807 ) Tel: (85B) 514-B605 -
Sen Diego CA 92117 _ F4X: {B58) 514-B645
imant Representative '

Ms, Sandy Reynolds, President  (Interested Person}
Reynolds Consulting Group, Inc,

F.0. Box 987 . Tel:  (509) 672-9964 !
Sun City CA 92586 - FAX: (509) §72-3963

Interested Person

:

Mr. Patrick Ryan, —‘
California Community Colleges
Chancellor's Office

1102 Q Street  Suite 300 ‘ Tel: (916)327-6223
Sacramento CA 95814-6549 - F4X: (918) 3222798

, Mr. Gerry Shelton, (E-B)

Department of Educatlon
School Business Services
560 ] Street  Suite 150 Tel: (D16)322-1466
Sacramento CA 95814 FAX: (916) 322-1485
' State Agency
M. Steve Smith, CEO }
Mandated Cost Systems, Ine,
2275 Walt Avenue  Suite C Tel: (916) 4874435
Sacramento CA 95825 FAX: {916) 487-0662
L ‘ Interested Persen
2
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Claim Number -00-TC-17 Claimant’ Clovis Unified School District
Subjsct ' - Statutes of 2000, Chapter 893, Statutes of 1980, Chapter, Gov. Code Sec, 3543, 3546, and
3546.3
Issus Agency Fee Arrangements
Jim Speno,
State Contraller's Office
Division of Audits (B-8)
300 Capitol Mall, Sulte 518 P.O, Box 942850 Tel: (916) 323-5849

Sacramento CA 95814

FAX: (916) 324-7223
State Agency

Public Employment Relations Bosrd

1031 18th Streat
Sacramento CA 95814-4174

Mr. Bob Thompson, Deputy Genera! Counsel

Tel: (916)322-3198 -
FAX: (916)327-7955

150




EXHIBIT C
. STATE OF CALIFORNIA

CALIFORNIA COMMUNITY COLLEGES-
CHANCELLOR'S OFFICE

1102 Q STREET
SACRAMENTO, Ca 95814-6511

(916) 445-8752
HTTP/IWWW.CCCCO.EDU
RECEIVED
July 30, 2001 .
y AUG 0 6 2001
Ms. Paula Higashi
Executive Director- : COMM|SS_ION ON -
Commission on State Mandates STATE MANDATES

980 Ninth Street, Suite 300
Sacramento, CA 95814

Dear Ms. Higashi:

This letter is in reference to the test claim 00-TC-17 for Agency Fee Arrangements,
submitted by Clovis Unified School District.

The transmittal Ietter dated July 2, 2001, from you to Keith B. Petersen refers to
questions to be answered by interested state agencies.

. « Do the subject statutes, executive orders, standards and procedures result in a new
program or a higher level of service within an existing program upon local agencies
within the meaning of Government Code, section 17514, and section &, Article XIIIB -
of the California Constitution? If so, are there associated costs mandated by the
state that are reimbursable?

o Do any of the provisions of Government Codé. section 17558, preciude the
Commission from finding that the provisions of the subject statutes impose a
reimbursable state mandated program upon local districts?

In addition, the question has arisen whether the provisions of Government Code,
section 3540.1, include a community college district as a “public school employer”
subject to the authority of the Pubiic Employment Relations Board.

Upon reviewing the test claim with these three questions in mind, the Chancellors
Office has the following comments.

First, the comr_hunity college districts are indeed subject to the jurisdiction of the Public
Employment Relations Board, as indicated in Notes of Decisions #5 under section
3540.1 in the West's Annotated California Government Code.
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Paula Higashi 2 _ July 30, 2001

Second, we believe that the provisions of Government Code 3540.1 and 3546 and the
related implementing regulations in the Code of California Regulations impose a
mandate of specific tasks for community college district staff. No funds are
appropriated by the state to reimburse community college districts for the costs of those
activities. :

Third, we believe that none of the provisions of the Government Code, section 175586,
apply to community college districts in complying with the mandate.

If you have questions about the Chancellor's Office comments on this test claim, please
call Patrick Ryan of my staff at (916) 327-6223.

Sincerely,

il & e

Frederick E. Harris, Director
College Finance and Facilities Planning

Attachment: Proof of Services List
ce: Patrick Lenz

Ralph Black
Patrick Ryan
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CA GOVTS3540.1 - : f ‘ Page 1
West's Ann.Cal.Gov.Code § 3540.1

WEST'S ANNOTATED CALIFORNIA CODES
GOVERNMENT CODE
TITLE 1. GENERAL
DIVISION 4. PUBLIG OFFICERS AND EMPLOYEES
CHAPTER 10.7. MEETING AND NEGOTIATING IN PUBLIC EDUCATIONAL EMPLOYMENT
ARTICLE 1. GENERAL PROVISIONS

Copr. © West Group 2001. All rights reserved.

Current through end of 1999-2000 Reg.Sess.
and 1st Ex.Sess. and Nov. 7, 2000, election.

§ 3540.1. Definitions
As used in this chapter:

(a) "Board" means the Public Employment Relations Board created pursuant to Section 3541.

(b) "Certified organization" or "certified employee ofganization" means an organization which has been certified
by the board as the exclusive representative of the public school employees in an appropriate unit after a
proceeding under Article 5 (commencing with Section 3544).

(¢) "Confidential employee" means any employee who, in the regular course of his or her duties, has access to,
or possesses information relating to, his or her employer's employer-employee relations.

(d) "Employee organization” means any organization which includes employees of a public school employer and
which has as one of its primary purposes representing those employees in their relations with that public school

employer. "Employee organization” shall also include any person such an organization authorizes to act on its
behalf.

(¢) "Exclusive representative” means the employee organization recognized or certified as the exclusive

negotiating representative of certificated or classified employees in an appropriate unit of a public schoal
employer.

(f) "Impasse” means that the parties to a dispute over matters within the scope of representation have reached a

point in meeting and negotiating at which their differences in positions are so substantial or prolonged that future
meetings would be futile.

(g) "Management employee" means any employee in a position having significant responsibilities for formulating
district policies or admuustcnng district programs. Management positions shall be designated by the public school
employer subject to review by the Public Employment Relauons Board.

(h) "Meeting and negotiating" means “meeting,’ confernng, negotiating, and discussing by the exclusive
representative and the public school employer in a good faith effort to reach agreement on matters within the
scope of representation and the execution, if requested by either party, of a written document incorporating any
agreements reached, which document shall, when accepted by the exclusive representative and the public school |
employer, become bioding upon both parties and, notwithstanding Section 3543.7, shall not be subject to

subdivision 2 of Section 1667 of the Civil Code. The agreement may be for a period of not to exceed three years.

(i) "Organizational security" is within the scope of representation, and means either of the following:
(1} An arrangement pursuant to which a public school employee may decide whether or not to join an émployee

Copr. © West 2001 No Claim to Orig. U.S..Govt. Works
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CA GOVT 5-3540.1 Page 2
organization, but which requires him or her, as a condition of continued employment, if he or she does join, to
maintain his or her membership in good standing for the duration of the written agreement. However, no such
arrangement shall deprive the employee of the right to terminate his or her obligation to the employee organization
within a period of 30 days following the expiration of a written agreement,

(2) An arrangement that requires an employee, as a condition of continued employment, either to join the
recognized or certified employee organization, or to pay the organization a service fee in an amount not to exceed
the standard initiation fee, periodic dues, and general assessments of the organization for the duration of the
agreement, or a period of three years from the effective date of the agreement, whichever comes first.

() "Public school employee” or "employee” means any person employed by any public school employer except
persons elected by popular vote, persons appointed by the Governor of this state, mapagement employees, and
confidential employees. '

(k) "Public school employer" or "employer" means the governing board of a school disn"ict, a school district, a
county board of education, a county superintendent of schools, or a charter school that has declared itself a public
school employer pursuant to subdivision (b) of Section 47611.5 of the Education Code.

(I) "Recognized organization” or "re;cognized employee organization" means an employee orgenization which has
been recognized by an employer as the exclusive representative pursuant to Article 5 (commencing with Section
3544).

(m) "Supervisory employee" means any employee, rcgardleés of job description, having authority in the interest
of the employer to hire, transfer, suspend, lay off, recall, promote, discharge, assign, reward, or discipline other
employees, or the responsibility to assign work to and direct them, or to adjust their grievances, or effectively
recommend such action, if, in connection with the foregoing functions, the exercise of that authority is not of a
merely routine or clerical nature, but requires the use of independent judgment.

CREDIT(S)
1995 Main Volume

{Added by Stats, 1975, ¢. 961, p. 2248, § 2, operative July 1, 1976. Amended by Stats.1977, c. 1159, p. 3761, §
6, operative July 1, 1978; Stats.1985, c. 661, § 2.) :

2001 Electronic Update

(Amended by Stats.1999, c. 828 (A.B.631}, § 5; Stats.2000, c. 135 (A.B.2539), § 63; Stats.2000, c. 893
(S.B.1960), § 1.)

< General Materials (GM) - References, Annﬁtations, or Tables >
HISTORICAL AND STATUTORY NOTES
2001 Electronic Update
.1999 Legislation

Section 7 of Stats.1999, c. 828 (A.B.631), provides:

"SEC. 7. Section 3.5 of this bill incorporates amendments to Section 3540.1 of the Government Code proposed
by both this bill and AB 1. It shall only become operative if (1) both bills are enacted [A.B.91 was vetoed] and
become effective on or before January 1, 2000, (2) each bill amends Section 3540.1 of the Government Code, and

Copr. © West 2001 No Claim to Orig. U.S. Govt. Works
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CA GOVT § 3540.1 g ‘ ' " Page3

(3) this bill is enacted after AB 91, in which.case Section 5 of this bill shall not become operative."

2000 Legtslatton

Subordination- of leglslanon by- Stats.2000, c.- 135 (A B.2539), to other 2000 legxslatwn, see I-hstoncal and

~ Statutory Notes under Business and Professmns COdE § 651.

Section affected by two or more acts at mq same session of the legis}amre. see Government Code § 3605.
1995 Main Volume

Derivation: Educ.C.1959 former § 13081, added by Stats.1965, c. 2041, p. 4661, § 2, amended by Stats 1970
c 1412 B. 2680§ 3 Stats 1970 c. 1413 p. 2684, §2

LAW REVIEW AND JOURNAL COMMENTARIES

" Agency fees in educational employment Joseph G. Schumb, Ir., 18 Santa Clara vL.Rév_. 909"(_1‘9.?8).

A M i
Cahforma supreme court survey, a review of demsxons December 1982-March 1983. 11 Pepp.L.Rev, 187
(1983). :

Public employee legislation. 13 San Diego L.Rev. 931 (1976).
- LIBRARY REFERENCES
1995 Main Volume

Legal Jﬁnsprudcnééé
Cal Jur 3d Sch § 366.

Treatzses and Pracnce Axds
Witkin, Snn‘unary (ch ed) Agency §§ 464, 466 467 470, 471.

NOTES OF DECISIONS

Construction with other laws 1 Relations Act were to be considered in cohstruing

Exclusive representative 2
Meeting and negotiating 3

Organizational security 4
Public school employer 5

1. Constructicn with other laws

Government Code §§ 3540.1, 3543.2, 3543.3, and
3546. controlling union organizational security
agreements prevailed over nonmembers' more
general rights under § 3543 to refuse to participate
in activities of employee organizations. Cumero v,
Public Employment Relations Bd. (1989) 262
Cal.Rptr. 46, 49 Cal.3d 575, 778 P.2d 174.

Federal authorities including Labor Management

state statutes, particularly for further guidance in
determ.lmng what is meant by term "meet and confer
in good faith," Lipow v. Regents of University of
California (App. 1 Dist, 1975) 126 Cal Rptr. 515,

54 Cal.App.3d 215.

2. Exclusive representative

Negotiating council created by Winton Act for
school districts where certificated public school

employees are represented by more than one

organjzation was not exclusive bargaining agent for
employees.  California Federation of Teachers,
AFL-CIC v. Oxnard Elementary Schools (App. 2
Dist, 1969) 77 Cal.Rptr. 497, 272 Cal. App.2d 514. -

Copr, © West 20.(.)1..N°. Claim to Orig. U.S. Govt. Works
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CA GOVT §:3540.1 -
3. Meeting and negotiating

"Public school employer may not act unilaterally
with respect to a matter as to which employer is then

meeting-and conferring . with. representatives of ‘the. -
employee organizations uniess the employer has .-

complied with this section which defines "meet and
confer," or a bona fide emergency compels such
unilateral action. San Juan Teachers Ass'n v. San
Juan Unified School Dist. (App. 3 Dist. 1974} 118
Cal.Rptr. 662, 44 Cal. App ad 232.

All iﬁatiers relating to the -implementation of

counseling program, including qualification criteria
for, and selection of, the counselors themselves,
except as provision prescnbmg quahﬂcauons may be
applicable, were necessarily included within
inherently broad'. scopc of "all mattérs relating to
employment conditions, and employer-employee

relations” ‘Within prOVlSlOl‘l -of Bdic.C, § 13085

(repealed) which penerally defines the scope of
representation and in provision of this section which

Page 4

security” does mot prescribe a remedy at-all for
failure to either join union or to pay it a service fee,
let alone the exclusive remedy of termination,: and
thus union properly filed common-lew civil action in
small-claims court against certificated: employees of
school district' who refused to.either join.union or
pay service fee. San Lorenzo Educ. Ass'm v.
Wilson (1982) 187 Cal.Rptr. 432, 32 Cal.3d 841,
654 P.2d 202,

5. Public school ernploycr

Agent is nut mcluded in deﬁmhon of "employer"
under’ the Educational Employment Relations Act,
for purpose of determining whether school district
may be’ held liable for unfair labor practice
committed by supervisor. Inglewood Teachers Assn.

v. Public Employment Reldtions Bd. (App. 2 Dist.

defines the scope of representation in context of the. -

"meet and confer" process. San Juan Teachers

Ass'n v. San Juan Unified School Dist. (App. 3

Dist, 1974) 118 Cal.Rptr, 662, 44 Cal.App.3d 232.
4. Organizational secufity

This chapter gave teacher, who was nonmember of
union, right to refuse to pay service fee under
orgamzatmnal security agreement for support of
union's activities that were beyond scope of unior's
representational obligations. Cumero v. Public

Employment Relations Bd. (1989) 262 Cal.Rptr. 46,

49 Cal.3d 575, 778 P.2d 174.

Provision of this section’ defining "organizational

1991) 278 Cal.Rptr. 228, 227 Cal.App.3d 767.

Community college district was "public school
employer" within meaning of this chapter and, thus,
Public Employmient Relations Board had jurisdiction
over dispute between district and public employees
union;’  altbough district and city were joint
employers of classified employees in question and
district utilized civil service system, it acted as
employer with regard to hiring, firing, dlsclplme
certain fringe benefits and amployee supervmmn
United Public Employees v. Public -Employment
Relations Bd. {App. 1 Dist. 1989) 262 Cal. Rpir.
158 213 Cal App 3d 1119, réview demed '

West's Ann. Cal. Gov. Code § 3540.1
CA GOVT § 3540.1

END OF DOCUMENT

Copr. © West 2001 No Claim to Orig. U.S. Govt. Works
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Statutes of 2000, Chapter 893, Statutes of 1980, Chapter, Gov.'Code Sec. 3543, 3546, and’

List Date: Mmhng Infnrmatmn
® Mailing List
Ctaim Number - 00-TC-17 “Claimant
Subject
3546.3
Issue Agency Fee Arrangements
Harmeet Barkschat,
Mandate Resource Serviees
8254 Heath Peak Place Tel: {916) 727-1350
Antelope CA 95841 FAX: (916) 727-1734
' Interested Person:
Dr. Caral Berg, Ph. D,
Education Mandated Cost Network
1121 L Strect Suite 1060 Tel:  (916) 446-7517 '
Sacramento CA 95814 FAX: (916) 446-2011
Interested Person
Mr. Glean Haas, Bursau Chief (B-8)
Stale Contmll:g‘s Office
Division of Accounting & Reporting
3301 C Strezt  Suite SQO Tel: (916)445-R756
Sacramento CA 95816 FAX: (916) 3234807
State Agency
Mr. James Lombard, Principal Analyst (A-15)
Department of Finance
915 Street Tel:  (916) 445-8913
Sacramento CA 95814 -FAX: (916) 327-0225
State Agency
Mr. Bill McGuire, Assistanl Superintendent
Clevis Unified School District
1450 Herndon Tel:  (559)327-9000
Clovis CA 936110599 FAX: (559)327-9129 °
Claimant
157
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«Mamber © - 00-TC-17 - Claimant  Clovis Unified School District

Subject . Statutes of 2000, Chapter 893, Statutes of 1980, Chapter, Gov. Code Sec. 3543, 3 546, and
] 3546.3 ' ' .
Issue . Agency Fee Amangements

rhdr. Paul Minncy,
Spestor, Middleton, Young & Minney, LLP

7 Patk Center Drive ) Tel: (916) 646-1400
Sacramenlo Ca 95825 FAX: {916) 646-1300
Interested Person

Mr. Keith B. Petersen, President

Sixten & Associates
5252 Balboa Avenuc  Suite 807 ’ © Tel: (858) 514-8605
San Diego CA 92117 . FAX: (858) 514-3645
imant Representative ‘ -

Ms, Sandy Reynolds, President  (Intsresied Person)
Reynolds Consulting Group, Inc,

P.O. Box 987 Tel+  (909) 672-9964 :
Sun City CA 92586 FAX: (909) 672-9963

Interested Person

Mr, Patrick Ryan,

California Community Colleges

Chancellar's Office

1102 Q Street  Suite 300 ) Tel: (916) 327-6223
Sacramento CA 95814-6549 FdX: (916) 322-2798

Mr. Gerry Shelton, {E-8)

Depertment of Education
School Business Scrvices
560 ) Streel  Suite 150 : Tel:  (918) 322-1466
Sacramento CA 95814 FAX: (916) 322-1465
L State Agency
Mr. Steve Smith, CEO - ’ ]
Mendated Cost Systems, Inc.
2275 Watt Avenue  Suite C Tel:  (916) 4872435
Sacrarnento CA 95825 ) FAJ_C: {216} 487-9662
' Interested Person
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Aumber 00-TC-17 : ‘Claimant Clovis Unified School District

subject Statutes of 2000, Chapter 893, Statutes of 1980, Chapter, Gov. Code Sec. 3543, 3546, and
- 35463 :
58U . Apgency Fee Arrangements

Jim Spang,

-State Controller's Office

Division of Audits (B-8)

300 Capitol Mall, Suitc 518 P.O. Box 942850 Tel:  (916)323-5849 -

Sacramenio CA 95814 , FAX: (916)324-7223

- State Agency

Mr. Bob Thompson, Deputy Generel Counsel
- Public Employment Relations Board

1031 18th Street : Tel: (916)322-3198
Sacramento CA 958144174 ' FAX: (916)327-7955
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August 3, 2001 - M RECEIVED

AUG 08 2001
Ms. Paula Higashi - | COMMISSION ON
Executive Director STAYE MANTATES

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Dear Ms Higashi:

As requested in your Ietter of July 2, 2001, the Department of Finance (Finance) has reviewed
the test claim submitted by the Clovis Unified School District (claimant) asking the Commission
to determine whether specified costs incurred under Chapter No. 838, Statutes of 2000,

(SB 1980, Burton), are reimbursabie state mandated costs (Claim No. 00-TC-17 "Agency Fee

Arrahgements"}. :

Commencing with page 12 of the test claim, the ciaimant has identified the following new duties,
which it asserts are reimbursable state mandates for school districts, county offices of education
and community college districts. Foliowing each of the enumerated duties is Finance’s
response:

1. Establish, periodically update and maintain employee payroll records which identify
those employees who choose not to be members of a certified employee organization.
Pursuant to Government Code Section 3546(a), establish payroll procedures and
thereafter implement such procedures so that automatic payroll deductions for “fair
share service fees” will be made from the wages of non-exempt employees who choose
not to be members of a certified employee organization and to report and remit the
withheld fees to the appropriate certified employee organization.

Prior to the enactment of Chapter 838, Statutes of 2000, Government Code Section 3546
(added by Chapter 961, Statutes of 1875) authorized school districts, county offices of
education and community college districts (known as “public school employers”), to negotiate
“organizational security arrangements” with the exclusive representatives of public school
employees. -

Government Code Section 3540.1 defines “organizational security” as either (a) an arrangement
pursuant to which an employee may decide whether or not to join an employee crganization, but
which requires the employee, provided they choose to join an employee organization, fo
maintain their membership as a condition of continued emplcyment, or (b) an arrangement that
requires an employee, as a condition of continued employment, to either join the recognized or
certified employee organization, or to pay the organization a fair share service fee that is not to
exceed the standard fee charged to members. The same Section defines “exclusive
representative” as the employee organization that has the exclusive right to negotiate W|th a
public school employer on behalf of either certlﬁcated or classified employees
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Pursuant to Education Code Section 45168 (b), a public school employer had the option,
pursuant to either a request submitted by the employes, or to an organizational security
arrangement negotiated with an exclusive representative, of deducting, at no charge, a fair
share service fee from the paychecks of classified employees, and of then providing the
deducted amount to the exclusive representative. Education Code Section 45061 authorized
public school employers to deduct, either with or without charge, a fair share service fee from
the paychecks of certificated employees pursuant to an organizational security arrangement
negotiated between the public school employer and the exclusive representative. Education
Code Section 3546.3 stipulates that public school employees shall not be required to join or
remit fair share service fee payments to exclusive representatives if doing so is contrary to their
religious beliefs, but shall instead be allowed to remit an amount equal 1o the fair share service
fee to either a nonreligious, nonlabor organization, or to a tax-exempt charitable fund.

Consequently, prior to the enactment of Chapter 8, Statutes of 2000, public school employers
could both (a) voluntarily deduct, at no charge, fair share service fees from the paychecks of
classified employees pursuant to either the employees’ individual requests, or to an
organizational security arrangement freely negotiated between the public school employer and
the exciusive representative, and (b) voluntarily deduct, either with or without charge, fair share
service fees from the paychecks of certificated employees pursuant to an organizational security
arrangement freely negotiated between the public school employer and the exclusive
representative. Moreover, public school employers were required to determine which public
schoo! employees who were covered by an organization security arrangement had relfigious
objections to the payment of fair share service fees, and to devise a way to allow those
employees to remit an amount equal to the fair share service fee that they would otherwise pay
to a qualifying organization. :

In this test claim the claimant alleges reimbursable costs associated with the requirement,
contained in Section 4 of Chapter 8, Statutes of 2000, that public school empleyers, upon the
request of an exclusive representative of classified or certificated employees, deduct a fair
share service fee from the paychecks of all represented employees, and provide the deducted
funds fo the exclusive representative. This is a departure from previous law, which only
required public school employers to deduct fair share service fees from the paychecks of
represented classified or certificated employees pursuant to an organization security
arrangement freely negotiated between the public school employer and the exclusive
representative.

Finance concurs that public school employers may, in certain instances, incur mandated costs
through their implementation of the requirements speciﬁed in Chapter 8, Statutes of 2000. We
believe, however, that certain mandated costs detailed in this test claim are not justified for
public school employers that were deducting fair share service fees from the paychecks of
classified and/or certificated employees pursuant to an organizational security arrangement that
was negotiated between the public school empioyers and the exclusive representatives prior to
the enactment of Chapter 8, Statutes of 2000.

In regard to the specific duties detailed in this portion of the test claim, Finance's position is as
follows;

s Public schoo| employers that did not negotiate and implement organizational security

arrangements prior to the enactment of Chapter 8, Statutes of 2000, are justified-in
claiming mandated costs associated with the periodic updating and maintenance of
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employee payroll records that identify those employeés who choose not to be members
of a certified employee organization

Public school employers that did negotiate and implement organizational security
arrangements prior to the enactment of Chapter 8, Statutes of 2000, are not justified in
claiming mandated costs associated with the updating and maintenance of employee
payroll records for the purposes of Chapter 8, Statutes of 2000, during the term of the
organlzatlona! secunty arrangement.

Finance's position is based on the fact that public school employers that negotiated and
implemented organizational security arrangements prior to the enaciment of Chapter 8,
Statutes of 2000, would incur costs for record upkeep and maintenance for fair share

_ service fee collection purposes regardless of whether or not that Chapter was
implemented. Consequently, it is not appropriate to reimburse them for costs that they
would have already incurred through acticns of their own choosing.

Public school employers are justified in claiming miandated costs associated with the
establishment of payroll procedures to automatically deduct fair share service fees from -
the paychecks of represented employees. However, these costs are only justified if the

public school employer and the exclusive representative(s) had not, before the
 enactment of Chapter 8, Statutes of 2000, negotiated organizational security
arrangements that required the public school employer to withhold fair share service fee
payments from the paychecks of their employees, and to then provide those payments
to the exclusive representative(s). : :

If an organizational security arrangement was negotiated before the enactment of
Chapter 8, Statutes of 2000, the public'school employer would presumably have aiready
established payroll procedures to automatically deduct fair share service fees from the
paychecks of their employees. Consequently, Finance does not believe those
employers should be reimbursed for costs they voluntarily incurred.

Public school employers that did not negotiate and implement organizational security
arrangements prior to the enactment of Chapter 8, Statutes of 2000, are justified in
claiming mandated costs associated with the reporting and remittance of withheld fair
share service fees to exciusive representatives.

Public school employers that did negotiate and implement organizational security
arrangements prior to the enactment of Chapter 8, Statutes of 2000, are not justified in
claiming mandated costs associated with the reporting and remittance of withheld fair
share fees during the term of the organizational security arrangement,

Finance's pos:tlon is based on the fact that public school employers that negotiated and

. implemented organizational security arrangements prior to the enactment of Chapter 8,

- Statutes of 2000, would incur costs for the reporting and remittance of fair share fees to
the exclusive representatives regardless of whether or not that Chapter was

implemented. Consequently, it is not appropriate to reimburse them for costs that they
would have already incurred through actions of their own choosing.
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2. Draft, approve and distribute an appropriate and neutral notice to existing .
non-member employees and new employees, which explains the additional payroll .

deduction for “fair share services fees” for non-member employees of a certified
“employee organization. o

Title 8, Califernia Code of Regulations, Section 32892 requires the exclusive representative of
public school employees who are required to pay fair share service fees to notify those
employees, in writing, of the amount of the fee, the basis for the fee calculation and the
procedure for appealing all or any part of the fee.

As the exclusive representatives are required to provide employees with written notification
regarding the payment of fair share fees, Finance does not believe that public school employers
are justified in claiming mandated costs associated with the draft, approval and distribution of
neutral notices to either existing non-member employees or new employees regarding the
deduction of fair share service fees. In addition, Finance is aware of no lega! requirement that
public school employers provide such information to their employees.

3. In the event a petition to rescind the collective bargaining agreement is filed pursuant
to deernment Code Section 3546 (d) (1), within 20 days of the filing of the petition, to file
with the regional office of the Public Employees Relations Board (PERB) an alphabetical
list containing the names and job titles or classifications of the persons employed in the
unit as of the last date of the payroll period immediately preceding the date the petition
was filed pursuant to Title 8, California Code of Regulations, Section 34030 (a}, and to
supply any other required administrative support as required by PERB, pursuant to
Government Code Section 3546, subdivision (¢) and {d) (3). ‘

Public school employers that did not negotiate and implement organizational security
arrangements prior to the enactment of Chapter 8, Statutes of 2000, would be justified in
claiming mandated costs in the event they are ever required to {a) provide the PERB an
alphabetical list with impacted employee names and job classifications pursuant o the filing of a
petition to rescind a fair share service fee, or (b) supply any other administrative support
required by the PERB. ‘ :

However, public school employers are not justified in claiming mandated cests associated with
providing the PERB an alphabetical list with impacted employee names and job classifications,
or any other administrative support, pursuant to. the filing of a petition to rescind a fair share
service fee resulting from an organizational security arrangement that was negotiated and
implemented prior to the enactment of Chapter B, Statutes of 2000.

Finance’s position is based on the fact that public school employers that negotiated and
implemented organizational security arrangements prior to the enactment of Chapter 8,
Statutes of 2000, would, regardless of the requirements of that Chapter, incur costs associated
with providing the required information and services to the PERB if a petition to eliminate fair
share service fees were filed. Consequently, it would not be appropriate to reimburse them for
costs.they would incur through actions of their own choosing. :

4. In the event the collective bargaining agreement is rescinded pursuant to Government
Code Section 3546 (d) (1), establish new payroll procedures and thereafter implement
such procedures so that automatic payroll deductions for “fair share service fees” are no

longer made from the wages of a certified employee organization and to no longer report .
and remit fees to the appropriate certified employee organization.
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Public school employers that did not negotiate and implement organizational security
arrangements prior to the enactment of Chapter 8, Statutes of 2000, would be justified in
claiming mandated costs in the event they are ever required to establish and implement
procedures to stop the automatic deduction of fair share service fees from the paychecks of
employees whose exclusive representative voted to end the collection of those fees.

However, if a public school employer negotiated and implemented an organizational security
arrangement prior to the enactment of Chapter 8; Statutes of 2000, it is not justified in claiming
mandated costs in the event it is required to establish and implement procedures to stop the
automatic deduction of fair share service fees from the paychecks of employees whose
exclusive representative voted to end the collection of those fees. :

Finance does not believe, however, that the aforementioned public schoel employer would be
justified in claiming mandated costs for the estabiishment of procedures to stop the automatic
deduction of fair share service fees from the paychecks of employees whose exclusive
representative votes to end the collection of those fees. This is based on the fact that public
school employers that negotiated and implemented crganizational security arrangements prior
to the enactment of Chapter 8, Statutes of 2000, would presumably have established
procedures to use in the event that it ever became necessary for them to terminate the
collection of fair share service fees from the paychecks of their employees. We conseguently
do not believe it appropriate to reimburse these entities for costs they previously incurred.

5. In the event a petition to reinstate the collective bargaining agreement is filed
pursuant to Government Code Section 3546 (d) (2), within 20 days of the filing of the
petition, to file with the regional office of PERB an alphabetical list containing the names
- and job titles or classifications of the persons employed in the unit as of the last date of
the payroll period immediately preceding the date the petition was filed pursuant to Title
8, California Code of Regulations, Section 34055 (a), and to supply any required
administrative support as may be required by PERB, pursuant to Government Code -

" Section 3548, subdivisions (c) and (d){3).

Public school employers that did not negotlate and implement organizational security
arrangements prior to the enaciment of Chapter 8, Statutes of 200C, would be justified in
claiming mandated costs in the event they are ever required to (a) provide the PERB an
alphabetical ist with impacted employee names and job classifications pursuant to the filing of a

petition to reinstate a fair share service fee, or (b) supply any other administrative support
required by the PERB. .

However, public school employers are not justified in claiming mandated costs associated with
providing the PERB an aiphabetical list with impacted employee names and job classifications, .
or any other administrative support, pursuant to the filing of a petition to reinstate a fair share
service fee resulting from an organizational security arrangement that was negotiated and
implemented prior to the enactment of Chapter 8, Statutes of 2000.

Finance's position is based on the fact that public school employers that negotiated and
implemented organizational security arrangements prior to the enactment of Chapter 8, Statutes
of 2000, would, regardless of the requirements of that Chapter, incur costs associated with
providing the required information and services to the PERB If a petition to reinstate fair share

service fees were filed, Consequently, it would not be appropriate to rexmburse them for costs
they would incur through actions of their own choosing.
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6. In the event the collective bargaining agreement is reinstated pursuant to Government .
Code Section. 3546 (d) (2), reestablish payroll procedures and thereafter implement such
reestablished procedures so that automatic payroll deductions for. “fair share services
fees” will again be made from the wages of non-exempt employees who choose not to be
members of a certified employee organization and again report and remit the withheld
fees to the appropriate certified employee organization.

Public school employers that did not negotiate and implement organizational security
arrangements prior to the enactment of Chapter 8, Statutes of 2000, would be justified in
claiming mandated costs in the event they are ever required to establish and implement
procedures to reinstate the automatic deduction of fair share service fees from the paychecks of
employees whose exclusive representative voted to end the collection of those fees.

However, if. a public school employer negotiated and implemented an organizationat security
arrangement prior to-the enactment of Chapier 8, Statutes of 2000, it is not justified in claiming
mandated costs in the event it is required to establish and implement procedures to reinstate
the automatic deduction of fair share service fees from the paychecks of employees whose
exclusive representative voted to end the collection of those fees.

Finance does not believe, however, that the aforementioned public schoeol employer would be
justified in claiming mandated costs for the establishment of procedures to reinstate the
automatic deduction of fair share service fees from the paychecks of employees whose
exclusive representative votes to end the collection-of those fees. This is based on the fact that
public school employers that negofiated and implemented organizational security arrangements
prior to the enactment of Chapter 8, Statutes of 2000, would.presumably have established

~ procedures for the collection of fair share service fees from the paychecks cf their employees.

We consequently do not believe it appropriate to reimburse these entities for costs they
previously incurred. )

7. Establish and implement procedures to determine which employees claim a
conscientious objection to the withholding of “fair share services fees” pursuant to
Government Code Section 3546.3.

Public school employers that did not negotiate and implement organizationai security
arrangements prior to the enactment of Chapter 8, Statutes of 2000, would be justified in
claiming mandated costs associated with the establishment and implementation of procedures
to determine which employees claim a conscientious objection to the withholding of fair share
service fees from their paychecks. However, if a public school employer negotiated and
implemented an organizational security arrangement prior to the enactment of Chapter 8,
Statutes of 2000, it is not justified in claiming mandated costs associated with establishing and
implementing the aforementioned procedures.

Prior to the enactment of Chapter 8, Statutes of 2000, Education Code Section 3548.3
stipulated that public school employees are not required to join or remit fair share service fee
payments to exclusive representatives if doing so is contrary to their religious beliefs. This -
Section stipulated that such employees would instead be allowed to remit an amount equal to
the fair share service fee to either a nonreligious, nonlabor organization, or to a tax-exempt

charitable fund. .
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If a public school employer.were w1thho|dmg fair share service fees.from the paychecks of
employees prior to the enactment of Chapter.8; Statutes:of 2000, it would.presumably have- .
established and implementéd procedures to determine which employees claim a conscientious
objection to the withholding of fair-share service fees for the purpose of complying with
‘Education Code Section 3546.3. Finance consequently does not believe it appropnate to
renmburse these entities for costs they prewously mcurred

8. Establish payroll procedures and thereafter lmplement such procedures so that
automatic:payroll deductions for fair share services fees will not be made.from the wages
of those claiming conscientious objections pursuant to Government Code Section
3546.3.

Public school employers that did not negotlate and implement orgamzatlonal security -
arrangements prior to the enactment of Chapter 8, Statutes of 2000, would be justified i in
claiming mandated costs associated with the establishment and implementation of payraoll
procedures to ensure that fair share service fees are not deducted from the paychecks of
employees who claim a conscientious objection to the withholding of such fees.

Public school employers that did negotiate and implement organizational security arrangements
prior to-the enactmiént of Chapter. 8, Statutes of 2000, would at-no time.be justified. in-claiming
mandated costs:associated with: establishing payroll:procedures to ensure that fair share service
fees are not deducted from the paychecks of employees who claim a conscientious objection to
the withholding of such fees. This is because these employers would presumably have already
estabhshed such procedures in: order to comply with Educatlon Code Section 3546.3.

However the aforementloned public school employers woukd be Justlﬂed in clalmmg mandated
costs associated with the implementation of payroll procedures to ensure that fair share service

fees are not deducted from the paychecks of employees who claim a censcuennous objection to
the withholding of such fees ‘

Our position is based on the fact that a public schoo! employer that negotiated and implemented
organizational security arrangement(s) prior to the enactment of Chapter.8, Statutes of 2000, -
voluntarily placed itself in a position to incur costs associated with the implementation- of payroll
procedures to ensure that fair share service fees are not deducted from the paychecks of
employees who claim a conscientious objection to the withholding of such fees. Consequently,
these employers should not be reimbursed for the associated costs.

9. Establish procedures and thereafter implement such brocedures to verify, at least
annually, that payments to nonreligious, nonlabor charitable organizations have been

made by employees who have claimed conscrentrous objections pursuant to
Government Code Section 3546.3.

Public school employers that did not negotiate and implement organizaticnal security
arrangements prior to the enactment of Chapter 8, Statutes of 2000, would be justified in
claiming mandated costs associated with the establishment and implementation of procedures
to verify that employees who claim a conscientious objection {o the withholding of fair share

service fees from their paychecks are making the payments required by Education Code
Section 3546.3.

Public school employers that did negotiate and implement organizational security arrangements
prior to the enactment of Chapter 8, Statutes of 2000, would at no time be justified in claiming
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. conscientiols 6bjection to the withhelding of fair share.service fees from their paychecks .are
making the payments required by Education Gode Section 3546.3.:This is because these
employers would presumably have already establlshed such procedures in order to comply with .
Education Codé Section 3546.3.

mandated costs associated with establishing procedures-to verify that employees who claim a .

However, the aforementioned public school employers woulcl be justified in clalmlng mandated
costs assotiated with the implementation of payroll procedures to ensure that fair share service
fees are not deducted from the paychecks of employees who cla|m a consmentloue objectlon to
the withholding ofsiich fees ‘ SIS e -

Our position is based on the fact that a public school employer that negotiated and implemented
crganizational security arrangement(s) prior to the enactment of Chapter 8, Statutes of 2000,
voluntarily placed itself in a position to incur costs associated with the implementation of payroll:
procedures {o ensure that fair share service fees are not-deducted from:the paychecks of
employees who claim @ conscientious:objection to the withholding of such fees. Consequently,
these employers should not be’ relmbursed for the associated costs.-

As requ-.red by the Commission's-regulations, we are mciudmg a “Proof of Service" indicating
that the parties included on the mailing list which.accompanied your July 2; 2001, letter have
been- prowded with copies of this-letter via elther Unlted States Mail or, |n the case of other state
agenmee Interagency Mall Servlce : :

If you have any’ questlons regardlng this Ietter please contact Mike: Wllkenlng, Principal _
Program Budget Analyst at (816) 445-0328 or Jim Lombard, state mandates claims coordlnator
forthe Department of Flnance at (916) 445 8913 ‘ . : .

Smcerely,

{A@AA/%

Kathryn Radtkey-Gaither
Program Budget Manager

Attachment
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. _ Attachment A

DECLARATION OF
DEPARTMENT OF FINANCE
CLAIM NO. 00-TC-17

1. | am currently employed by the State of California, Department of Finance (Finance), am
familiar with the duties of Finance, and am authorized to make this declaration on behalf
of Finance.

2. We concur that the Chapter No. 838, Statutes of 2000, (SB 1980, Burton) sections
relevant to this claim are accurately quoted in the test claim submitted by claimants and,
therefore, we do not restate them in this declaration.

| certify under penalty of perjury that the facts set forth in the foregoing are true and correct of
my own knowledgé except as to the matters therein stated as information or belief and, as to
those matters, | believe them to be true. c

Agunnts 2 2oar , herdin A % /&%
. at Sacramento, CA - Mike Wilkening ™
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PROCF CF SERVICE

Test Claim Name:  "Agency Fee Arrangements”

- Test Claim' Number: 00-TC-17

I, the undersigned, declare as fdifows

I am employed in the County of Sacramento, State of Califernia, | am 18 years of age or older

and not a party to the within entitled cause; my business address is 915 L Street, 7

Sacramento, CA 95814,

Fioor,

On August 3, 2001, | served the attached recommendation of the Department of Finance in said
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof: -
(1) to claimants and nonstate agencies enclosed in a sealed envelope with postage thereon fully
prepaid in the United States Mail at Sacramento, California; and (2) to state agencies in the
normal pickup location at 915 L Street, 7" Fioor, for Interagency Mail Serwce addressed as

follows:

A-16

Ms. Paula Higashi, Executive Director

Commission on State Mandates
S80 Ninth Street, Suite 300
Sacramento, CA 95814

Al

B-29

Legislative Analyst's Office
Attention Marianne O'Malley
925 L Street, Suite 1000
Sacramento, CA 95814

Sixten & Associaies

Attention: Keith Petersen
5252 Balboa Avenue, Suite B07
San Diego, CA 92117

Mandated Cost Systems, Inc.
Attention: Steve Smith

2275 Watt Avenue, Suite C
Sacramento, CA 85825

G-01

Mr. Patrick Ryan

California Community Colleges
Chancellor's Office

1102 Q Street, Suite 300
Sacramento, CA 95814

Spector, Middletbn, Young & Minney, LLP

Attention: Paul Minney

7 Park Center Drive
Sacramento, CA 95825

E-8

Department of Education
School Business Services
Attention: Gerry Shelton
E60 J Street, Suite 150
Sacramento, CA 95814

Reynolds Consulting Group, Inc.
Attention: Sandy Reynolds

PO Box 987

Sun City, CA 92586

| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on August 3, 2001 at Sacramento.

California.

Qy »&A\{\f&ﬂw
6 Jennifer Nelson .
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o . EXHIBIT E
SixTen and Associates
Mandate Reimbursement Services

QEITH B. PETERSEN, MPA, JD, Prasident Telephone: (858) 514-8605
252 Balboa Avenue, Suite B07 _ Fax: (858) 514-8B645
San Diego, CA 92117 E-Mall: Kbpsixten@aol.com

September 10, 2001

RECEIVE]

Paula Higashi, Executive Director <9 .
Commission on State Mandates oFp 1 ¢ 2008

U.S. Bank Plaza Building '
980 Ninth Street, Suite 300 , o &%ﬁ?ﬁ&%ﬁ?gs
Sacramento, California 95814 - .

re: Test Claim 00-TC-17
Clovis Unified School District
Chapter 893, Statutes of 2000
Chapter 816, Statutes of 1980
. Government Code Sections 3543, 3546, 3546.3
Agency Fee Arrangements

Dear Ms. Higashi:

| have received the response of the Department of Finance dated August 3, 2001 and
. the response of the California Community Colleges Chancellor's Office dated July 30,
2001 to which | now respond on behalf of the test claimant.

The Depariment of Finance's position is that the test claim legislation does, in fact,
result in a new program or a higher level of service but that, somehow, the new
legislation only applies to school districts that had not entered into an organizational
security arrangement prior to January 1, 2001, the effective dats of the test claim
iegistation. The position of the Chancellor's Office of the California Community Colleges
is that the test claim legislation and the implementing regulations in the California Code
of Regulations impose a mandate of specific tasks for community college district staff

and no funds have been appropriated by the state to reimburse the colleges for the
costs of thoss activities.

1. The Comments of the DOF are Incompetent and Should Be Stricken

Test claimant objects fo the response of the Department of Finance (‘DOF”) dated
August 3, 2001, in total, as being incompetent and ask that they be stricken from the
record. Title 2, California Code of Regulations, Section 1183.02(d) requires that any:

“...written response, opposition, or recommendations and

supporting documentation shall be signed at the end of the
. _ - document, under penaity of perjury by an authorized representative
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Paula Higashi, Executive Director
Commission on State Mandates
: September 10, 2001

of the state agency, with the declaration that it is true and compiete
to the best of the representative’s personal knowledge or
information and belief”.

The DOF response daes not comply with this essential requirement.

2. W[!én the Organizational Security Arrangement is Est_gbiiéheﬂ is Irrelevant

The primary thrust of DOF's response is that although Chapter 893, Statutes of 2000,
imposes new reimbursabie dufies on those public school employers which had not
negotiated organizational security arrangements prior to the enactment of the test claim
legislation, those which had negotiated such an arrangement containing an obligation to

pay fair share service fees' prior to the enactment of the test claim legisiation would not
be entitled to reimbursement: '

Subdivision (a) of new Government Code Section 3546 provides that, notwithstanding
any other provisions of law, any public school employee “who is in a unit for which an
exclusive representative has been selected” shall be required to either join the
recognized employee organization or pay the organization a “fair share service fee”.
The use of the italicized language, i.e. “who is in a unit for which an exclusive
reprasentative has been selected” proves that the legislature intended the new
requirements to apply both to employees aiready in a labor organization and to any
employees affected by new representation agreements.

Therefore, the primary argument of DOF that the test claim legisiation does not apply to
organizational security agreements entered into prior to the enactment of the test claim
iegislation is clearly erroneous. The threshold test is whether there is a unit for which an
exclusive representative has been selected. The date and, indeed, the existence of any
organizational security agreement is irrelevant.

| DOF mistakenly refers to all fees withheld as “fair share service fees”. Prior to
the test claim legislation, the fees withheld were referrad to only as “service fees”.
Government -Code Section 3540.1{1)(2) The test claim legislation, when making the
withholding of fees mandatory, refers to the mandatory fees as “fair share service fees’.
Govermnment Code Sections 3543, 3546 Tharefore, by statutory usage, “service fees”
are the fees withheld pursuant to the voluntary provisions of Section 3540.1 and “fair
share service fees” are those required by Government Code Sections 3543 and 3546.
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Paula Higashi, Executive Director
Commission on State Mandates
September 10, 2001

3. The Mandate is Trigaered by the Unilateral Action of the Unio

After subdivision (a) of new Government Code Section 3546 provides that it applies to a
unit for which an exclusive representative has been selected, it goes on to provide that
the “fair share service fee” shall be deducted from the wages or salary of the employee
and paid to the employee organization “upon notification to the empioyer by the
exclusive representative’. Therefore, the obligation to withhold and pay is no longer
subject to any agreement freely negotiated between the public school employer and the
exclusive representative. The test claim legisiation makes it mandatory. Upon
notification by the exclusive representative, the public school employer is required to
withhold the “fair share service fees’.

4. The Test Claim Legislation Creates a New Mandated Duty

The DOF “believes” that previous payroll deduction requirements preclude
reimbursement of new duties: : '

Finance concurs that public school employers may, in certain instances,

_ incur mandated costs through their implementation of the requirements
specified in Chapter 8 (sic), Statutes of 2000. We believe, however, that
certain mandated costs detailed in this test claim are not justified for public

- school employers that were deducting fair share service fess (sic) from the
paychecks of classified and/or certificated employees pursuant to an
organizational security arrangement that was negotiated between the
public school employers and the exclusive representatives prior to the
enactment of Chapter 8 (sic), Statutes of 2000.” Department of Finance
Response. Page 2 '

Prior to the test claim legislation, Section 45061 of the Education Code? required the

* Education Code Section 45061, added by Chapter 1148, Statutes of 1982,
Section 2: :

“The govarning board of each school district when drawing an order for the salary
or wage payment due to a certificated employee of the district shall, with or without
charge, reduce the order for the payment of service fees to the certified or recognized
organization as required by an organizational security arrangement between the
exclusive representative and a public school empioyer as provided under Chapter 10.7
{commencing with Section 3540) of Division 4 of Title 1 of the Government Code.
However, the organizational security arrangement shall provide that any employee may
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Commission on State Maundates .
September 10, 2001

~ governing board of each school district to deduct “service fees” from the wages of a
certificated employee and paid to the certified or recognized organization as required by
a negotiated security arrangement. However, the organizationa! security arrangement
was required to also provide that any employee may pay his or her service fees directly
to the certified or employee organization in lieu of having such service fees deducted
from his or her salary or wages. Therefore, as to certificated employees, the employee

could opt to by-pass the agreement and the employer would not be requwed to deduct
the service fea thersafter. _

Prior to the test claim legislation, Section 45168 of the Education - Code® authorized

pay service fees directly to the certified or recognized employee organization in lieu of
having such service fees deducted from the salary or wage order.

If the employees of a district do not authorize the board to make a deduction to
pay their pro rata share of the costs of making deductions for the payment of service
fees to the certificated or recognized organization, the board shall deduct from the
amount transmitted to the organization on whose account the payments were deducted
the actual costs, if any, of making the deduction. No charge shall exceed the actual cost
to the district of the deduction. These actual costs shall be determined by the board and
shall include startup and ongoing costs.”

! Education Code Section 45168 (former Education Code Section 13604.2 added
by Chapter 1360, Statutes of 1974, Section 1, recodified and renumbered by Chapter

1010, Statutes of 1978, Section 2), as amended by Chapter 1175, Statutes of 1980,
Section 1.5:

“(a) Except as provided in subdivision (b), the governing board of each school
district when drawing an order for the salary or wage payment due to a classified
employee of the district may, without charge, reduce the order by the amount which it
has been requested in a revocable written authorization by the employee to deduct for
the payment of dues in, or for any other service provided by, any bona fide organization, |
of which he is a member whose membership consists, in whole or in part, of employees
of such district, and which has as one of its objectives improvements in the terms or
conditions of employment for the advancement of the walfare of such employees.

The revocable written authorization shall remain in effect until expressly revoked
in writing by the employee, Whenever there is an increase in the amount required for .
such payment to the organization, the employee organization shall provide the empioyee
with adeguate and necessary data on such increase at a time sufficiently prior to the
effective date of the increase to allow the employee an opportunity to revoke the written
authorization, if desired. The employee organization shall provide the public school .
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the governing board of each school district to deduct service fees from the wages of a
classified employee and paid to thé certified or recognized organization as required by a
negotiated organizational security arrangement. However, the organizational security
arrangement was required to also provide that any employee may pay his or her service
fees directly to the certified or employee organization in lieu of having such service fees
deducted from his or her salary or wages. Therefore, as to classified employees, with
withholding of “service fees” was discretionary and, when impiemented, the employse
could opt to by-pass the agreement and the employer would not be required to deduct
the service fee thereafier.

employer with notification of the increase at a time sufficiently prior to the effective date
of the increase to allow the empiloyer an opportunity to make the necessary changes
and with a copy of the notification of the increase which has been sent to ali concerned
employees. -

Upon receipt of a properly signed authorization for payroll d_eductions by a
classified employee pursuant to this section, the governing board shail reduce such
employee's pay warrant by the designated amount in the next pay period following the
closing date for receipt of changes in pay warrants,

The governing board shall, on the same designated date of each month, draw its
order upon the funds of the district in favor of the organization designated by the
employee for an amount equal to the total of the respective deductions made with
respect to such organization during the pay period.

The governing board shall not require the completion of a new deduction
authorization when a dues increase has been effected or at any other time without the
express approvai of the concermed employee organization. '

(b) The governing board of each schoo! district when drawing an order for the
salary or wage payment due to a classified employee of the district may, without charge,
reduce the order for the payment of dues to, or for any other service provided by, the
certified or recognized organization of which the classified employee is a member, or for
the payment of service fees to the certified or recognized organization as required by an
organizational security arrangement between the exclusive representative and a public
school employer as provided under Chapter 10.7 (commencing with Section 3540)
Division 4 of Title 1 of the Government Code. However, the organizational security

-arrangement shall provide that any employee may pay service fees directly to the
certified or recognized employee organization in lieu of having such service fees
deducted from the salary or wage order,

(c) This section shall apply to districts that have adopted the merit system in the

same manner and effect as if it were a part of Article 6 (commencing with Section
45240) of this chapter.”
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The test claim legislation, at Government Code Section 3546(a), provides that, upon
notification to the disirict by the exclusive representative, the amount of the “fair share
service feg" shall be deducted from the employee's wages and paid to the employes
organization. The employee no ionger has the option to pay the “fair share service fee”
directly to the employee organization. The test claim legislation therefore creates a new
mandated duty for the employer, upon nctification, to withhold the “fair share service
fee" from the emplioyee’s wages.

5. Petitions to Rescind ins cur" reements
A Petitions to Rescind

Test Claimant seeks reimbursement for activities “(In the event a petition to rescind the
collective bargaining agreement is filed pursuant to Government Code Section 3546
Again, DOF argues that public school employers are not justified in claiming costs
pursuant to the filing of a petition to rescind a “fair share service fee" (sic) resulting from
an organizational security arrangement that was negotiated and implemented prior o the
enactment of the test claim legislation. The DOF’s argument is irrelevant.

Subdivision (d)(1) of Government Code Section 3546 allows a majority of the employees
to rescind the arrangement described in subdivision (a). As stated in issue 2 (supray),
the arrangements in subdivision (a) apply to every represented unit, regardless of when
the agreement was made, or if any agreement existed.

The additional mandated duties upon such a rescission are found in Titie 8, Califoria
Code of Regulations, Sections 34020 through 34040. Subsection (a) of Section 34020 5
makes its clear that the rescission regulated is one of an existing organization security
arrangement pursuant to Government Code Section 3546(d). California Code of
Regulations section 34030(a) then requires the employer to file with the regional office
an alphabetical list containing the names and job titles or classifications of the persons
employed in the unit described in the petition as of the last date of the payroll period

‘ Test Claim, page 13, lines 1 through 18, paragraphs C) and D).

i Title 8, California Code of R'egulations' section 34020(a), as amended to be
effective January 1, 2001: ' .

““A group of employees in an established unit may file with the regional office a petition to
rescind an existing organizational security arrangement pursuant to Government Code

Section 3546(d).” .
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immediately preceding the date the petition was filed, unless otherwise directed by the
Board. :

Therefore, when a schodl district's employees file a petition to rescind an organizational
security arrangement, the district is entitled to seek reimbursement for the mandated
duties which result from the filing of the petition.

B.  Petitions to Reinstate

Test Claimant seeks reimbursement for activities “(I)n the event a petition to reinstate a
collective bargaining agreement is filed pursuant to Government Code Section 3546(d).°
Again, DOF argues that public school employers are not justified in claiming costs
pursuant to the filing of a petition o reinstate an organizational security arrangement
containing a “fair share service fee” (sic) that was negotiated and implemented prior to
the enactment of the test claim legislation. The DOF's argument is irrelevant.

There:are two separate methods of filing a petition for reinstatement. The recognized
employee organization (presumably, the unit leadership) may do so under Government
Code Section 3543(a}(1), or a majority of all employees (presumably, the unit “rank and
file") may do so under Government Code Section 3546(d)(2). Both methods refer to the
reinstatement of an arrangement described in subdivision (a) of Section 3546. As stated
inissue 2 {supra), the arrangements in subdivision (a) apply to agreements made both
before and after the enactment of the test claim legisiation.

The additional mandated duties upon such a reinstatement are found in Title 8,
California Cods of Regulations, Sections 34050 through 34065. Subsection (a) of
Section 34050 makes its clear that the reinstatement by the recognized employee
organization is limited to one rescinded pursuant to Article 1 (sections 34020 through
34040), i.e., an arrangement pursuant {o Government Code Section 3546(d).
Subdivision (d) of Government Code Saction 3546 makes it clear that the reinstatement
petition by the employees in the negotiating unit (or by the recognized employee
organization by way of Section 34050) is fimited to reinstatements of arrangements

~ ®Test Claim, page 13, line 19 through page 14, line 13, paragraphs E and F.

" Title 8, California Code of Regulations, Section 34050(a):

“(a)_ The recognized employee organization of an established unit may file with the
regional office a petition to reinstate an organizational security provision that was
rescinded by employee vote-pursuant to Article 1 of this subchapter.”
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described in Subdivision (a).

California Code of Regulations section 34055 then requires the employer to file with the
regional office an alphabetical list containing the names and job titles or classifications of
the persons employed in the unit described in the petition as of the last date of the

payroll period immediately preceding the date the petition was filed, unless otherwise
directed by the Board.

Therefore, when a recognized employee organization or a majority of employees in a
negotiating unit of a school district file a petition to reinstate an organizational security
arrangement, the district is entitled to seek reimbursement for the mandated duties
which result from the filing of the petition.

6. Costs to Process Conscientious Objections Are Reimbursable

Test claimant seeks reimbursement for activities related to the determination of which

employees claim a conscientious objection, payroll procedures exempting them from fair

share service fees, and verification of charitable contributions. As it did with the other

issues, DOF admits that these activities are reimbursable for public school employers

that did not negotiate and implement organizational security arrangements prior to .
enactment of the test claim legisiation. And, DOF argues that those public school

employers who had negotiated and implemented organizational security arrangements

should not be reimbursed. The DOF’s argument is irrelavant. :

The conscientious objector provisicns were enacted by Chapter 816, Statutes of 1980.
This provision was applicable 20 years prior to the other test claim legislation,
“notwithstanding...Section 3546" and is most certainly applicable to all organizational
security agreements in place today. As stated in issué 2 (supra), the arrangements in

Section 3546 apply to agreements made both before and after the enaciment of the test
claim legislation.

7. The Test Claim Legislation implicitly Requires a Neutral Notice to
Employees ' . :

Test claimant seeks to claim reimbursement for drafting, approving and distributing an
appropriate and neutral notice to existing non-member employees and hew smployees
regarding new payroll deductions for the payment of fair share service fees. DOF
argues that this nofice is not necessary because Title 8, California Code of Regulations,
Section 32992 requires the exclusive representative to give notice. - '

Section 32992 requires the exclusive representative to give annual notice of (1) the
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amount of the fee expressed as a percentage of annual duas per member, (2) the basis
~ for the calculation and (3) a procedure for appealing all or any part of the fee. Such
notice shall be sent or distributed to the non-member either (1) 30 days prior to
collection of the fee, or (2) concurrent with the initial agency fee.

Note that there is no procedure for sending notice to a new employee, other than
concurrent with the initial agency fee. And, the notice required of Section 32892 goes
only to how much and the calculation of the amount preparatory to an appeal process.

The giving of an appropriate and neutral notice to affected employees is implicit in the
legislation. By way of example, Education Code Section 45169° requires public school -
employers fo give each classified empioyee, upon initial employment and upon each
change in classification, salary data including annual, monthiy or pay period, daily,
hourly, overtime and differential rate of compensation. And, Education Code Section
45187° requires the employer to give notice of correction and supplemental payment

% Education Code Section 45169 (former Education Code Section 13607)
recedified and renumbered by Chapter 1010, Statutes of 1976, Section 2;

“Upon initial employment and upon each change in classification thereafter, each
classified employee shall be furnished two copies of his class specification, salary data,
assignment or work location, together with duty hours and the prescribed workweek.
The salary data shall include the annual, monthly or pay period, daily, hourly, overtime
and differential rate of compensation, whichever are applicable. One copy shall be
retained by the employee and the other copy shall be signed and dated by the employee
and returned to his supervisor.

The provisions of this section shall not apply to short-term, limited-term, or
. provisional employees, as those terms are defined in this chapter. :

This section shall appiy to districts that have adopted the merit system in the

same manner and effect as if it were a part of Article 6 (commencmg with Section
45240) of this chapter.”

? Education Code Section 45167 (former Education Code Section 13604.1)
recodified and renumbered by Chapter 1010, Statutes of 1976, Section 2:

“Whenever it is determined that an error has been made in the calculation or reporting in
any ciassified employee payroll or in the payment of any classified employee's salary,
the appointing authority shall, within five workdays following such determination, provide

the employee with a statement of the correction and a supplemental payment drawn
against any available funds.”
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whenever it is determined that an error has been made in the calculation or reporting in-
any classified employee payroll. Can it then be said that an employer is not required
implicitly to give notice when payroll deductions will be made from an employee’s wages
or salary for fair share service fees and an appropriate and neutral notice explaining why
the organizational security arrangement is required by law and offering to answer any
guestions the employee may have concerning deductions made from his paycheck.?

Conclusion

For the reasons herein stated, the test claimant respectiully requests the Commission to

find that the activities described in the test claim result in school districts incurring costs'
mandated by the state, as defined in Government Code Section 17514, by creating new
state-mandated duties as set forth in the test claim, without exception.

CERTIFICATION

I certify by my signature below, under penalty of perjury, that the statements made in
this document are true and complete to the best of my own personal knowledge or
information or belief.

Sincerely, ;

Keith B. Petersen

C: Per: Distribution List Attached
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PROOF OF SERVICE

Re: CSM 00-TC-17 .
Test.Claim of Clovis Unified School District
Chapter 893, Statutes of 2000, Chapter §16, Statutes of 1980
Agency Fee Arrangements

I, the undersigned, declare as follows:

| am employed in the County of San Diego, State of California. |1 am 18 years of age or
older and am not a party to the entitled action. My business address is 5252 Balboa
Avenue, Suite 807, San Diego, CA 92117.

On September 10, 2001, | served the attached rebuttal ietter to Paula Higashi from Keith
B. Petersen and SixTen and Associates, on behalf of test claimant, and to the interested
parties shown on the attached Mailing List, by placing a true copy thereof to the
Commission on State Mandates and other state agencies and persons in the United
States mail at San Diego, California, with first-class postage thereon fully prepaid.

| declare under penalty of perjury under the laws of the State of Califomia that the
foregoing is true and correct.

Executed on September 10, 2001 at San Diego, California.

(e st

Leoc Shaw
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List Date: 06/27!2001 Mallmg Informatlon

Mailing 'List

Claim Number 00-TC-17

Claimant -Clovis Unified School District
Subject Statutes of 2000, Chapter 893, Statutes of 1980, Chapter, Gov. Code Sec. 3543, 3546, and
3546.3
Issue Agency Fee Arrangements
Harmeet Barkschat,
Mendete Resource Services
8254 Heath Peak Piact Tel:  (916) 727-1350
Antelope CA 95843‘ FAX: (916) 127-1734
Interested Person
Dr. Carol-Berg, Ph. D,
Education Mandated Cost Network
1121L Steet Suite 1060 Tel:  (916) 446-7517
Sacramznto CA 95814 FAX: (916) 446-2011
" Interested Person
Mr. Glenn Hass, Buresu Chief  (B-8) 1
State Controller's Office .
Division of Accounting & Reporting
3301 € Street  Suite 500 Telr (916)445-8756
Sacramento CA 25816 FAX: (916)323-4807
State Agency
Mr, James Lombard, Principal Analyst {A-15} - W
Department of Finance
915 L Strest , Tel:  (916) 445-8913
Sacremento CA 95814 FAX: (916) 327-0225
L State Agency

Mr. Bill McGuire, Assistant Superintendent
Clovis Unified School District

1450 Herndon ‘ Tel:  (559)327-9000
Clovis CA 93611-0599 FAX: (559)327-2120
Claimant
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Ciaim Numbar ) "~ 00-TC-. f Claimant " Clovis Unifie .JJchoDl District

jact Statutes of 2000, Chapter 893, Statutes of 1980, Chapter, Gov. Code Sec. 3343, 3546, and
3546.3
Issug Agency Fee Arrangements
Mwir. Paul Minney,

Spector, Middiston, Young & Minney, LLP

7 Park Center Drive ) Tel: (B16) 646-1400
Sacramento Ca 95825 . FAX: (916) 646-1300

Interested Person

Mr. Keith B. Petersen, President
Sixten & Associates

5252 Balboa Avenue  Suite 807 Tel: (B58) 514-B&05
San Dicgo CA 92117 FAX: (B5B) 514-B645
imant Representative

Ms. Sandy Reynolds, President  (Intzrested Person)
Reynolds Consulting Group, Inc.

P.O. Box 987 Tel:  {209) 6725964

Sun City CA 92586 - T FAX (909) 6725963

Interested Person

Mr. Patrick Ryan,

California Community Colleges

Chencellor's Office

1102 Q Street  Suite 300 ) Tel:

(916) 327-6223
Secramento CA 95814-6549 FAX: (916) 322-279%

Mr. Gerry Shelton, (E-8)

Department of Education

School Business Services

560 J Street  Suite 150 Tel: (D16} 322-1466

Sacramento CA 95814 FAX: (916)322-1465

L State Agency

Mr. Steve Smith, CEQ
Mendated Cost Systems, Inc.

2275 Watt Avenue  Suite C Tel:  (916) 487-4435

Sacramento CA 95825 ' FAX: (916) 487-9662

Interested Person
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Claim Number

00-TC-. Claimant Clovis Unifiew -thool District

Subject
3546.3
Issus Agency Fee Arangements
Jim Speno,
State Controller's Office
Division of Audits (B-8) :
300 Capitol Mall, Suite 518 P.O, Box 542850 Tel: (916)323-5849

Sacramento CA 95814

FAX: (916) 324-7223

State Agency

Public Employment Relations Board

1431 18th Streat
Sacramento CA 958144174

Mr, Bob Thompsan, Deputy General Counsel

Tel: (916}322-3198
FAX: (916) 327-7955
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State of California

" COMMISSION ON STATE MANDATES Far Qfficial Use gﬂnl . EXHIBIT F
280 Nifth Street, Suite 300 , RECoior o
Sacramento, CA 95814
(516) 323-3562 . .

CSM 2 (1/91) MAY 15 2002
. o o SCT%:M:SSION ON
TEST CLAIM FORM | EMAMDATES |

Claim No. O=TCHH

Local Agency or School District Submitting Claim

CLOVIS UNIFIED SCHOOL DISTRICT

Contact Parson Telephone Numbar
Keith B. Petersen, President \Voica: 858-514-8605
SixTen and Associatas Fax; 85_8-514-8645

5252 Balboa Avenue, Suite 807
San Diego, California 82117

Claimant Address

William C. McGuire

Clovis Unified Schoal District
1450 Hemdon Avenue
Sacramento, CA 95814

Representative Organization to be Notified

. Dr. Carof Berg, Consuitant, Educaticn Mandated Cost Network ~ Voice: 916-446-7517
cfo School Servicas of California © Fax: 916-4486-2011
1121 L Street, Suita 1060 '
Sacramento, CA 95814

This claim alleges the existence of a reimbursable state mandated program within the meaning of section 17514 of the
Govemment Code and section 6, article Xiil B of the California Constitution. This test claim is fied pursuant to section
17551(a) of the Govermment Cods,
identify specific section(s) of the chaptered bill or executive order alleged to contain a mandate, including tha particular
statutory code citation(s) within the chaptered bill, if applicable.

Agency Fee Arrangements Flrst Amendment

Chapter 805, Statutes of 2001 " Government Code Saction 3543

Chapter 893, Statutes of 2000 Government Code Section 3546
Chapter 816, Statutes of 1980 Government Code Saction 3548.3

Title 8, Califomia Code of Regulations
Sections 34030 and 34055

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING TEST CLAIM ON
THE REVERSE SIDE.

Name and Title of Authorized Representative Telephone No.
William C. McGuire (658) 327-9110
Associate Superintendent, Business Services FAX: {558)327-5129
. Signature of Authorizad Represe atlve : Déte
X May k 2002
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First Amendment to the Test Claim of Clovis Unified School District

Chapter 893, Statutes of 2000, Agency Fee Arrangements

Certification
I certify by my signature below that the statements made in this document and its
exhibits are true and correct of my own knowledge or, as to all other matters,

based upon information and belief. This first amended request to amend Test

Claim 00-TC-17, Agency Fee Arrangements, was executed on May £ |, 2002, at

Clovis, California, by:

@ o

William McGuire, ASsociate Superintendent, Business Services
Ciovis Unified School District

1450 Herndon Avenue

Clovis, CA 93611-0599

(559) 327-9110

(559) 327-9129 (FAX)

/ _

/

APF’O]NTMENT OF REPRESENTATIVE

The Clovis Unified School District appoints Keith B. Petersen, SixTen and

Associates, as its representétive for this request to amend Test Claim 00-TC-17,

Agency Fee Arrangements.

W S—lp—268 -

William McGuire, Associate Superintendent Date
Business Services
{

!
)
!
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Clai e :
. Keith B. Petersen
SixTen and Associates
5252 Balboa Avenue, Suite 807
San Diego, CA 92117
Voice: (858) 514-8605
Fax: {858) 514-8645

BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

TG
CSM No.oeér-ﬂ?;-ﬁ L{
Chapter 805, Statutes of 2001
Chapter 893, Statutes of 2000
Chapter 816, Statutes of 1980

FIRST AMENDMENT TO THE -
Test Claim of:

Ciovis Unified School District

Government Code Section 3543
Government Code Section 3546

Test Claimant. Government Code Section 3546.3

Title 8, Code of Regulations
Sections 34030 and 34055

Agency Fee Arrangements

. AMENDMENT TO THE
TEST CLAIM FILING

PART I. -ORIGINAL TEST CLAIM AND COMM!SSION ACTION
The original test claim was submitted to the Commission on State Mandates on
June 25, 2001 and-asgigned case number CSM 00-TC-17. In the Commission letter
dated July 2, 2001, the claimant was notified that the original test ciaim submission was

complete. The purpose of this filing is to amend the original test claim filing to add a
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statute subseqﬁently enécted. effective, or operative on or after January 1, 2002 to the
original test ¢laim submitted on June 25, 2001. | |
F'AléT Il. LEGISLATIVE HISTORY OF THE CLAIM
SECTION 2. LEGISLATIVE HISTORY AFTER JANUARY 1, 1975
/Add o the end of this section: |
Chapter 805-, Statutéé of 2001, Section 1 amended Go\remment Code Section

3543" to clarify that the employees' requirement to either join the recognized employee

" Government Code Section 3543, as amended by'Chapter 805, Statutes of
2001, Section 1: ' ‘

“(a) Public school employees shall have the right to form, join, and participate in
the activities of employee arganizations of their own choosing for the purpose of
representation on all matters of employer-employee relations. [f the exclusive
representative of a unit provides notification, as specified by subdivision {a) of Section
3546, Ppublic school employees who are in a unit for which an exclusive representative
has been selected, shall be required, as a condition of continued employment, to join the
recognized employee organization or to pay the organization a fair share services fee,
as required by Section 3546. If a majority of the members of a bargaining unit rescind
that arrangement, either of the following options shall be applicable:

(1) The recognized employee organization may petition for the
reinstatement of the arrangement described in subdivision (a) of Section

3546 pursuant to the procedures in paragraph (2) of subdivision (d) of

Section 3546. _ .

(2) The employees may negotiate either of the two forms of organizational

security described in subdivision () of Section 3540.1,

(b) Any employee may at any time present grievances to his or her employer, and
have such grievances adjusted, without the intervention of the exclusive representative,
as long as the adjustment is reached prior to arbitration pursuant to Sections 3548.5,
3548.6, 3548.7, and 3548.8 and the adjustmant is not inconsistent with the terms of a
written agreement then in effect; provided that the public school employer shall not
agree to a resolution of the grievance until the exclusive representative has received a
copy of the grievance and the proposed resolution and has been given the opportunity

to file a response.” - .
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organization or to pay the organization a fair share services fee is conditio'nal upon

notification to the public school employer by the exclusive representative to deduct the

amount of the fair share service fee and pay that amount to the employee organization.
Chapter 805, Statutes of 2001, Section 2 amended Government Cdde Section

3546 subdivision (a), and added subdivisions () and ()%

2(.‘:overnment Code Section 3546, as amended by Chapter 805, Statutes of 2001
Section 2:

"(a) Notwithstanding any other provisions of law, ey upon receiving notice from
the exclusive representative of a public school employee who.is in a unit for which an
excluswe representatlve has been selected pursuant to this chapter, the emplovyer shall
: 3-8 onof-contir ert deduct the amount of the fair share

service fae auj;honzeg by this section from the wages and salary of the employee and
pay that amount to the emplovee organization. Thereafter, the employvee shall. as a
condition of continued employment. be required either to join the recognized employee
organization or pay the erganization-a fair share service fee. The amount of the fee shall
not exceed the dues that are payable by members of the employee organization, and
shall cover the cost of negotiation, contract administration, and other activities of the
employee organlzatlon that are germane to its functlons as the excluswe bargalmng

i ree-ard-paidto-theemploeye - ncy fee ers shall have the
nght, pursuant to regulatlons gg_o_g'_ted by_r the Publlg Employment Relations Board, to
receive a rebate or fee reduction upon request, of that portion of their fee that is not
devoted to the cost of negotiations. contract administration. and other activities of the
amployee organization that are germane to its function as the exclgswe bargaining
representative, '

(b) The costs covered by the fee under this section may inciude, but shall not
necessarily be limited to, the cost of lobbying activities designed to foster collective
bargaining negotiations and contract administration, or to secure for the representsd
employees advaniages in wages, hours, and other conditions of employment in addition
to those secured through meeting and negotiating with the employer. :

{c) The arrangement described in subdivision (a) shall remain in effect unless it is
rescinded pursuant to subdivision (d). The employer shall remain neutral, and shall not

participate in any election conducted under this section unless required to do so by the
board.
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Subdivision (a) was amended to provide fair share service fee payers the right,

pursuant to regulations adopted by the Public Employment. Relations Board, to request a

rebate or fee reduction of that portion of their fair share services fee that is not devoted

(d) (1) The arrangement described in subdivision (8) may be rescinded by a

majority vote of all the employees in the negotiating unit subject to that
arrangement, if a request for a vote is supported by a petition containing 30
percent of the employees in the negotiating unit, the signatures are obtained in
academic year. There shall not be more than one vote taken during the term
collective bargaining agreement in effect on or after January 1, 2001,

(2) If the arrangement described in subdivision (a) is rescinded pursuant to
paragraph (1), a majority of all employees in the negotiating unit may request that
the arrangement be reinstated. That request shall be submitted to the board
along with a petition containing the signatures of at least 30 percent of the
employees in the negotiating unit. The vote shall be conducted at the worksite by
secret ballot, and shall be conducted no sooner than one year after the rescission
of the arrangement under this subdivision.

(3) If the board determines that.the appropriate number of sugnatures have
been collected, it shall conduct the vote to rescing or reinstate in a manner that it
shail prescribe in accordance with this subdivision,

(4) The cost of conducting an election under this subdivision to relnstate
the organizational security arrangement shall be borne by the petitioning party

and the cost of conductmg an eiection to rescind the arrangement shall be borne
. by the board.

(e) The recognized employee oLgamzatlon shall indemnify and hold the public
school empioyer harmless against any reasonable iegal fees. legal costs, and sefileme
or judgment {iability arising from anv court or inistrative action refating fo the schoo
district's compliance with this section. The recognized employee organization shall have
the exclusive right to determine whether suc ion or proceeding shall or shall
be compromised, resisted, defended, tried, or appealed. This indemnification and hoid

armiess duty shall no ly to actions relate iance with this section brou
by the exclusive representative of district emplovees against the public s¢ empiover.
The employer of a public school employee shall provide the exclusive

one
of any

representative of ic employee with the ho ress of each member of a
bargaining unit, regardless of when en ee commences employment, so that the
exclusive representative can comply with the notification requirements set forth by the
United States S Court in Chicago Teachers Union v. Hudson (1986) 8¢ L.Ed.2d
232" :
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to the cost of negotiations, contract administration, and oth'er activities of the employee
organization that are germane to its function as the exclusive bargaining representative.

Subdivision (&) was adaed to provide inde’mniﬁcation of the school employer by
the recognized employee organizaﬁon for any legal fees, legal costs, and settlement or
judgment liability arising from court or administrative action relating to the scheol
district's compliance with this section.

Subdivision (f) was added to require-the employer of public school employees fo
provide the home address of each member of a bargaining unit to the exclusive
representative of those employees, so that the representative can comply with its
notification requirements as set forth by the United States Supreme Court in Chicago
Teachers Union v. Hudson{1986) 89 L.Ed.2d 232.

PART 3. STATEMENT OF THE CLAIM
SECTION 1. COSTS MANDATED BY THE>STATE

The original test claim alleged mandated costs subject to reimbursement by the
state for school districts, county offices of education! and community college districts to:

A) Estabilish, periodically update and maintain employee payroll records which

identify those employees who chooss not to be members of a cerified
employee organization. Pursuant to Government Code Section 3546(a),
establish payroll procedures and thereafter implement sulcﬁ procedures so
that automatic payroll deductions for “fair share services fees” will be made

from the wages of non-exempt employees who choose not to be members
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of a certified employee organization and to report and remit the withheld
fees to the appropriate certified employee organization.

B) Draft, approve and distribute an appropriate and neutral notice to existing
non-mermber employees and new employees,. which explains the additional
payroll deduction for “fair share services fees” for non-member employees
of a certified employee organization.

C) in the event a petition to rescind the collective bargaining agreemerit is
filed pursuant to Government Code Section 3546(d)(1), within 20 days of
the filing of the petition, to file with the regional ofﬁce of PERB an
alphabetical list containing the names and job titles or classifications of the
persons employed in the unit as of the last date of the payroll period
immediately preceding the date the petition was filed pursuant to Title 8,
California Code of Regulations, Section 34030(a), and to supply any other
required administrative support as required by PERB, pursuant to
Govarnment Code Section 3546, subdivisions (c) and (d)(3).

D) In the event the collective bargaining agreement is rescinded pursuant to
Government Code Section _3546(d)(1), establish new payroll procedures
and thereafter implement such procedures so that automatic payroll

- deductions for “fair share services fees’ ére no langer made from the
wéges of non-exempt employees who choose not to be members of a

ceﬁiﬁ_ed employee organization and to no longer report and remit fees to
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E)

F)

G)

H)

First Amendment to the Test Claim of Ciovis Unified School District
h 893 es of 2000 ency Fee ements

the appropriate certified employee organization.
In the event a petition to reinstate the collective bargaining agreement is
filed pursuant to Government Code Section 3546(d)(2), within 20 days of

the filing of the petition, to file with the regional office of PERB an

alphabetical iist containing the names and job titles or classifications of the

persons employed in the unit as of the last date of the payroll period
immediately preceding the date the petition was filed pursuant to Title 8,
California Cdde of Regulations, Section 34055(a), and to supply any
réquired administrativg support as may be required by PERB, pursuant fo
Govemment Code Section 3546, subdivisions (c) and (d)(3).

In the event the collective bargaining agreement is reinstated pursuant to
Government Code Section 3546(d)(2), reestablish payroll procedureg and
thereafter implement such reestablishéd procedures so that automatic
payroll deductions for “fair share services fees” will again be made from
the wages of non-exempt employaes who choose not to be members of a
certified employee organization and again report and remit the withheld
fees to the appropriate certified employee organization.

Establish and implement procedures to determine which employees. claim
a conscientious objection to the withholding of “fair share services fees” .
pursuant to Government Code Section 3546.3.

Establish payroll procedures and thereafter implement such procedures so
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Chapter 893, Statutes of 2000, Agency Fee Amangements -

that automatic payroll deductions for fair share services fees will not be

- made from the wages of those claiming conscientious objections pursuant

to Government Code Section 3546.3.

Estabiiéh procedures and thereafter implement such procedures to verify,
at least annually, that payments to nonreligious, nonlabor charitable |
organizations have been made by employees who have claimed

conscientious objections pursuant to Govefnment Code Section 3546.3.

New Costs Mandated by the State:

This amendment to the original test claim adds the following allegations:

J)

K)

L)

To adjust payroll withholdings for rebatés or withholding reductions for that
portion of fair share service fees that.are n'ot germane to the employee
organization function as the exclusive bargaining representative when so
determined pursuant to regulations adopted by the Public Employment
Relations Board,-pursuant to Government Code section 3546(a).

To take any and ail necessary actions, when necesséry, to recover
reasonable legal fees, legal costs and settlement or judgment liabilities
from the recognized employee organization, arising from any court or
administrative action relating to the school district’'s compliance with the
éection pursuant to subdivision (e) of section 3546.

Provide the exclusive representative of a public school employee a list of

home addresses for each employee of a bargaining unit, regardless of
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Chapter 893, Statutes of 2000, Agency Fee Arrangements

when the employees conimenced erﬁpioyment, and periodically updaie
and correct the list to reflect changes of address, additions for new
employees and deletions of former employees, pursuant to subdivision (f)
" of Section 3546.
SECTION 2.- EXCEPTIONS TO MANDATE REIMBURSEMENT
~ No modiﬁcation nécessary
| SECTION 3. FUNDING PROVIDED FOR THE MAN.DATED PROGRAM
No modification necessary |
PART IV. ADDITIONAL CLAIM REQUIREMENTS
The foliowing additional elements of this claim are provided pursuant to
Section 1183, Title 2, California Code of Regulations: |
Exhibit 1: No additional declaration required.
Exhibit 2: Copies of Code Sections Cited
Government Code Section 3543, as amended
Govemment Code Section 3546, as amended
Exhibit 3: Copies of Statutes Cited

Chapter 805, Statutes of 2001
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Certification
| certify by my signature below that the statements made in this
" document and its exhibits are true and correct of my own knowledge or, as to all
other matters, based upon' information and belief. This amended request to

amend the parameters and guidelines was executed on April Z&, 2002, at

Clov:s Callfomla by: /

W”;Iham McGwre Associate Superintendent, Business Services
Clovis Unified School District

1450 Herndon Avenue

Clovis, CA 93611-0599

(559) 327-9110

(5659) 327-9120 (FAX)

/

/

APPOINTMENT OF REPRESENTATIVE

The Clovis Unified School District appoints Keith B. Petersen, SixTen and - '

Associates, as its represéntative for this fequestuto amend the parameters and..

gmdellnes .
%@% / A fr fessn
William McGuire, AssGCiate Superintendent /' /Date

Business Services
/

/
/
/
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EXHIBIT 1
NO ADDITIONAL DECLARATION REQUIRED
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EXHIBIT2 @
CODES SECTIONS CITED
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T . . °.5thoﬁs:ng fot tha ' piitpose ‘of.
'loyeé ralahuns. - t.he Bxclumve esantatxve of & mﬁt '

ﬂescﬂb d ini:
of Seﬁ'don 5546

(2) ,’I‘he empluyaes n@y nagﬁﬁate 'either ‘of ‘the two~forms uf orgamzatwnal aeeurity dasc:ribad in

subdivisi on' ()1

: ’not'jnconsi.stent -with’ the: tﬁrms of & wﬂtten agreement than m aﬂect" prcvided that hhe pub].lc school

emplqyer ahall not agres tp a regolition of the grievance untll tha,axclumve representative has recelved a - '

= cnpy oﬁthe gnavan.ce and the propoaed Jesoiutaon md h,s,a;been gryen the opportumty 14 file. a‘respcmse
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' Mﬁde71 '.“",_‘ o e
ORGANIZATIONAL SECURI'I'Y SR

Section” ) ' SRR o R

3546 ‘Membar- of recogmzed emp]oyae arganiza- - . )
. wion- or payment -of fair shara sarvu:a fae' s M e

cundlt;mn ofemployment S i T e e

,:" "l) 'li

o R S R0y
. ember ‘of récognized émployee orgmdzation or payment of fair share semce fee'
e cnndjtion Ofempioymen o G or-Hraa

W
s
KRR DA I-" s

& (a_)"NotmﬂiB‘tandmg any. " other Ero ioh™ of law NS upon receimng notwe from ﬂhe exclumve; .
répreserit; gt_vg of g public'sehoal: employeé wiio'#8n a unit for which an-axclusive representstiva has been-
Sejected: pursuant to thig chi ter; the emplgiter Ghall * *+* dedhibtthis ‘amotrit"af the fait share-serice
~ feg’ gutharizad: byth:s’sedﬁﬁ ‘from the wages and salary of the employes &ng pay that @mount t the
employee. organization. . Thereafter, the emploves shall as a condition-of conktinusd etgp_lownent. be
‘required either {o join the recognized employee organization or pay the * * * fair share service fee. -The
amount of the fee shall not excesd the dued that-ire payableby thembers. of the ampluyae or tion,
and shall cover the cost of negotwtion, contract administration, and other, activities of the gmp pyee
-urg'anma’hon that &ré gprmane-to itg fubictions o ‘as the-exclusive ba;gmnmg ;epressntaﬁvé b %_1
fee pavers ghall have the right, pirsdant Yo regulations adoptad by the Public Employment. Relitions
.Board, to receive a rebate or feeYedurtion, upon reguest, of that nl;iomnf‘th&in.‘fa‘e,thatia not:devoted to
_ the cost of ndgbilations, confract admirigtration, and vther metivities of the ergmr,rea org‘gnmuﬁnn that
' BrE germans to. its functmn. as tlis exelusiys. Eaa:gahﬂ_ng representatlve o

(®) . The costs coverad by the fee iindar this section may 1nclude, bzt sha.ll not n‘ecesamﬂy'be lnmted to,.
" thig'eokt of lobbying stivities designedto foster collective bargaininy negotlatiohd dnd confract Bdminis-
" tratlon, or tb secure for the represented ‘employees adyantages in wages, hours, and pther conﬁitglans of
.employment in addition to those secured th.rough meetlng and negohaﬁng with ths ‘emp'loyer

(¢) The arrangeinent described in subdhnsion () ahall remain in affect unle.ss it'is rescmded purahant

- to subdivision (d). - The employer ghall remain neutral; and shall not pm‘l:lmpate in any eleutmn cunducted -;“
under this'section {inleas requirad to do 8o by the board

(d)(1) The mahgement described Hhiv'dihdtvilon (aj may be resctndéd by a maaority vota of a1l the
emplpyaes in the negotiating. unit subject.to. that :arrangement, i arequest. for & vote. is supported by &
petition containing 80 perdent of the. .employees. ip-the negetiating unlt; the. signatures, are cbtained.in"one

academic year, There shall not be more than one vote taken clunng the term of any cnllectxve bargmmng
agreement in effect on or efter January 1, 2001, - '

(2) If the arrangemant described in subdwision (a).1s fescinded pursuant to paragraph (1), a majority

of all employees. in the negotiating unit may request that the, arrangement be reingtated.- Thaf request
- shall be submitted to-the board dlong with a pétition contalning the signatures of at least 30 percext of
the emglpyees An. the negotiating unit. The vote shail be: ponducted at, the worksite by.secret ballot; and
ghall-be conduct.ed no sooner than one year after the rescission of the arrangement under this subdivision.

. (3) 1f the board detemﬁnes Hidt the appropmta numsher of signatures have.been-collected, it shall

: conduct the vote' to rescmd or remstate in ‘a ‘manner that it shall prescribe in accbrdatice withsthis
subdivision, .

{4) The cost of conductmg an alec’aon under this subdivigion to remsta.te the orgamahona.l sacunty

arrangement shall be borne by the petitioning parby and 'Ehe cost' of: comduchng an "elertion 10 reséind the,
arrangement shall be borne by-the board. : -

(e) The recogmzed emplovee orgahization ahall mdemnify and hold the puhhc schonl smployer
harmless against any reasonable.  fees, leral costs, and settlement or judgment. liability arising:from
any court.or administrative sction relating to the school distriet’s compliamcs :with. this section. . The
racognized. employee orpanization shall have the axcluswe ight to.determine whether an such acunn or .
proceeding shall or's .

|

- tion and hold harmieds duty’shall ﬁo;:-a to actions' ralabed to compliance’ wit.h this. aection brou : hﬁ by
.the bxclusive ranreaentaﬁve of dmt.ﬂct employeea agsinst the nubhe school amulgyar '

{f) The em) Io' ar of ‘a public achool em Yo 'a ehall rovide tha ﬂxclumve pac) resentauvg of & 'ubhc
"'employee with the home address of each member of a-bargaining. rej ess of when that emplovee
" eommences emplovment, 8o that the exclusive representative egn compl . with the notification. re

‘mente set forth by the United States Supreme .Court in Ghicag‘o Teachers Umon v. Hudson (1986) 89
LEd 2d 282, . .

(Added by Stats.2000,.c. 898 (S.B. 1960), § 4 Amendqd by Stats.ZODl c. 805 (S .B. 614), § 2)
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STATUTES CITED
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R - 'LEGISLATIVE bOUNSEL’S DIGEST N
SB 614 Bm'ﬁon School employeee labor relatmns

L Emetmg law prowdee tﬁhat fuhllc echqol' employeee who are um umt for thban excluswe e

. repreeentahve hag been sele

- to,_ jofn the’ recogmeed employee organﬂemap or o, pay ‘the- orgamzaﬁen a fuir'share: service, .-
. fee) - Exdsting: law farther- provides that upon - notlﬁcatnonrto ‘thé. employer by the exclasive. .
. representatlve, the amotmt of' the fee is required to b deducted by the: employer from ‘the

- wages:of ealery of the emplo‘yee b.nd pald to the employee ;-ga.mzatwn, end preecribee
. _releted matvere :

Thzs ,hxll would mstead reqm.re t;hat notmtbﬁta.ndmg any other provwon of law, upon -
. reeemng notme from fhe exclusive. representative of a’public: schoel employag:who 4s in'a wnit:- -
" for ‘which an ;excliisive, nepreseni;euve Tias.bieen gelected, the-braployer would. be requived:to
'-deduct thé amount-of afair.sharg service fee fz-om the wages-and salary’ of thé ‘efployee and”

éted, are reqmred, a8 B, coﬁd:tmn of contlnued employment, gither .

pay that amount.to the employee organization.. Thé.bill-would also. prowde ‘that the employee.

+ would, théresfter, be required, 'ak ‘a condmon of employment, ‘either to' joifi-the recogmized:-
" emplgyes orgamzatmn or-pay: that fair share service fee, would preecmbe related ma‘cters, and '
-~ would rgake confomung changes in ‘telated provisions. - cer :

.. 'I‘he bl woulcl reqmre the empleyer ef & pubhe echool employee tu prrmde the exclueme -
__representatWe of:4 .publio employee iith:the home address of éach member of a bargaining” -
" unit, rega.rdleee of when:that- employee commences. employment,. ir: order msatlsfysepeelﬁed o

... notifieation reéquirements. . By lmposmg.new duues On schoal dmtnets the bﬂl Weuld 1mpose a . -
' '-__..-sta.te-mandata‘d loeal program. -5 i " '

oo PHe Galiformis:: Cenetlmtlon reqmree "thewstate tu :r-eu'nburee local egenclee and scheol'.:-’ '
“--s-'dmimete for- tertain :costs. mandated by the:state:! Statutory ‘provisions. establish . _procedures:

-.,,‘-..

forlmelung that reunbureement meluclmg the, creatmn of 4, St,ete Mandatee Glmms Fund-te. -

l,ﬁljl;[éz mumﬁonswnrmnangns,lndrcatad h!r:undeginaz. deleﬂnnspwmsterlsks- ?' ﬁv* SRS d
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' pay:the eosts of mandates that.. «o not exceed: $1,f0[10 Oﬂl}L etatemde endr other procedureo for '
_claims whose. etatewxde costs: exceed $1,000,000u0x: - i sih, wran oy

“ ThlB blll would provide’ ‘that] rt‘ the Gonmusmon on Slate Mendates defermmee {hiat the b1ll
' cont;ains costs mandated by the state re' i vbureemen‘b for those ooste eha]l be mhde pursuant
to these stamtory prowsmne, e AR S e .

The pedple of the Sto.te of C.‘dl'z.fomw do e'n,act u,sfollows " .'» 5j . ':- L
SECTION 1. Sectlon 3543 of the Government Gode s amended to reed. e

8648, - (a) Pubhe sehool employees shall hiave, the nghtxto formwaom, aznd partlmpate in the _
actmtles of employee organizations .of their own choosing for the. purpese of representation |
on. all ‘matters of -employer-employee relations.. ., If the exelusive representative of a unit *

. prondee ‘notification, ns specified. by ‘subdivigion L) of.Section ‘8546, public school employees -
who &% in &, pnit for which an exclugive representative hds beed, selectad,. shiall, {be. required,
ag. 3 condmop af. contm‘oed employment to join: the reoogmzed employee orgamzatlon or to’
pay, t,he orgamzaﬁon & fair ghare:seryices fee, ag required by’ Sectlon 3646, . If 4:majority-of -
the ‘mérnbers of a ba.rgmnmg umt reecmd that arrangement, e1ther of l‘.he follovnng optlons o
shall be applicable:. KO o

QY The.. recogmzed employee orgamzatlon may petltlon for the remetatement of the .

- arrangement described in subdivision (a)..of Section: 3646 pursua.nt to the proceduree in-s
' paragrape(zlofeubmwmon“(o)of%ectaoﬂor;ﬁ.,, ,,,,”ﬁ. ,,y v T x TR

© . (2) The employeee may negol:mte e1ther of the two forme of orgamzatmnal ‘eeeurlty.

descnbedmsubdmemn (i) of Section 3540. 11, ey '

_ [OF -Any -employee - may at any time preeeni gnevances to l:us or her employer, and have ’
" such grievances adjusted, without the mtervent;on of the ‘exelusive representative, as. long as .
" the adjustment is reached prior to arbitration purstant.fo’ Sections 35485, 8548.6, 3548.7, and
~ 3648.8.and, the: adjustment 15 not- inconsistent with;the terms.of-a.written. agreement then in -
.effect; prowded that ‘the’ publlc school employer shall not agree to a resohition' of the .
. grievance until the exclusive repreeentatwe has received -2"copy-of ‘the. gnevance and the -
. ‘proposed resolution and has been ‘given the- opporhuuty tofilea response

"SEC. 2" Section 3546 of the Government Gode wamended ‘tor read:

3546, (a) Notmthetandmg any other pro vision -of - law; % * ”‘«upon reeewmg Tmotide ﬁ'om .
. the exclusive representative of a. pubhc School - employee who is.in a. umit for which an
exclusive representative has been. selected pm-euant to this chapt-.er1 the emplover shall e
dediict the amoint of the. faﬂ' ‘share gervice fee avthorized by this seetion from: the Wages and_’
salary of .the. employee and pay that améunt 1o the employee. orgamzetlon Thereafter, the -
employee shall; as-a’.condition of continiied eémbloyment;, be. reqmred either; t0 join the .
recogmzed employee orgamization or. pey the™ ¥ :* fair share service fee. The a‘mount of the
feb"ahall Hot éiceéd the-dues ‘that are payable by ‘nembers of the emmployee Orgemzehon, and:
shall cover the cost of negot:atzon, contract administration, and other’ activitigs of ‘the.
"employes. orgamzamon that-are germans ‘tocits fiifictions 4s the excluslve ba.rgaamng repreeen-
tative: * ** Apency fee pavers shall: have the- nght pursnart.to regulations adopted by the
Public. Employment Relationg Board, to reeeive s rebate or fee reduction upon reguest, of -
that: portion. of their fee that 4s nof devetad: to”the cost of negotiations, eontract administra- -

tion, and: other” activities ' of the employee organmataon that are germane to xte func‘oon as the- .

- exclusive bargaining representative. . "6

. (b) The costs covered by the fee under th.le eectlon may mclude, but shall fot: neceesanly be

. limited to, the cost of lobbying activities dasignedto foster.colléctive bargaining. negotiations
and contract administration, or tg-secure for.the represented employees advantages in-wages, .

‘hiours, and .other conditions. of. employment in: eddltmn to thoee secured through meetmg and -

i negotlatmg with the- employek.,. e A

(@ The errangement descnbed in- eu’odxvmon (a) ehall remam in effect unleee 1t 1e‘;-
- rescmded pursuant. to subdivision (d). . The employer ‘shall remain - neutral and &hall “not ,
. participate.i in dny. eleetion cpnducted under $his section unless, requrred to do’su,by the, bpard, - "

- {d)().The arrangement descnbed ini-siabdivision- -{d)-may be: rescinded by & maJomoy wobelof. . -

‘ vall the: employeee in'the negotlatmg f.mlt subject-to'that: am-angement, ifd request for.a véteiss
e - 'Addl!lons* or- nhengeeu lm:llcmed hyrunderllne.wdeietlnne By eeteﬂskm B2y SO 53l15 s
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‘»‘Chﬂ@&,r.§f2 R e mm&m' zmn

? supportedsabr artpéﬁltmmemtammg %ﬁ*peﬂ&nt*of —thé empio BES; mfhe’ negotm’ting-wut, the-
signatures ave obteified in-one-academic year+*Fhere shal mbevxnormhmﬁane vote:talen
dunng theﬁé'rm.ﬁf auy colleetw@ bargammg qgreement*m eﬁt‘ect On’Or, aﬁer January 1, 2001,

{2), Iﬂwthemangémentdescnbea i stibﬂmsmm{a} ia ragcinddd:: puxsuantwtci -Pearagraphi41),
@ majority. of all employees in thé negotiating-uhit. may . request: that-the  arrangement be . -
_reinstated.” That;Fecuiest shall be sibmitted to the board along with s petition containing the

_ Bignatures- of at Ieést 80 pevient of ﬁhemplayees inthe ‘negatiating wpit. ~TFhe vete-shallbe -

" conducted” at-‘t}w"wwksitg‘:by secret baﬂcrt, gnd shall ‘be- coﬁducted 10 Sogner tha.n gng-year
after the reamsmon‘bfﬂh% ii'raﬁgement und vigivr, . S

) ';.‘ AR IR
' 1"5. dﬁﬁ"ﬂ"‘"co 2

of s -have'heen col;lected :
",ng'n that 1t ahali prescnbe in

cih £, aDpropriste

g 0?.&7-“'3?!1?;.. b

N Jroi® N : '
L erj;h;s;sﬁbdmmon( Lo reinsts _ej o;‘gam_ze.hon&l.
: ;semm rfangezmeni; Shallwbﬂqque by the ‘atitioriagi party. and the, cost of ﬂndumng an.’
:glect ,rﬁmn&*thei*an&ng&menﬁ ﬂhan hg borne; b;r the; hoari Dl
»«*(e}q’l‘he Peebgnizin Ae:rggleyee—u@gamzahm gkl indemnify »and-hold he: pnhhc ftmhoel -
employer harmless againet any- reasonable legal fees, legal costs, and settlement: orjudetment -
lLisbilify ‘arising:ifrom” any eeurt:.ets.administrative .action relating: 4o the:schaol. district's '~
mm‘bhzme. wikh, BEIS, Sertion.. "Ll Thexrecogpgzad emplbyee organization shatkhawk the.exchisiva -
- right to determine whether any Such'action or-prataeding’shiall on;shall: nta‘ts BE cogmpronsised; -
resﬁ&*defendeﬂz;’méﬂwf*aﬁtﬁa}ed* T R aRtncatioti e o hblO R AEss ULy :ehal-hot :
- apphE toractions el sted 0. compliafice 'with thisEention b u,gﬂﬁﬁ’ny“‘ﬁhe »emh“fsﬁre re;;rasentar o
twe of district. employaes agamst the public school emplover ' -

U e emp‘Iaver of 5 piiblit sehool evipioyes shall provide. the exciusxve representamve a

Ebhc emplnyee Wlt'h d’.he ﬁome adda:esseof ‘ehgh vigmber of & bargaiiing Anit, mgaxdless of -
. _}7}{?1 gﬁh‘at.;em )yee ComImen T '_ e "éo th_at the_'excluswe e 'resentatwe can com. 1

SEO 3 Notwithstaxpdmg Sectmn E?ﬁ&ﬂ'ﬁ}ﬂm;i@

State Mandates’ detérm g ﬂma.tghq et pap’gmszcm 5 et by tat,&,éuﬂbm
‘-to lpca‘l mgencies. and'stheok dighriéey’ for ﬁhﬁsv. ‘chktelEb A he & ',?u}stﬁ.nf, 671
If GRS cﬁ%ﬂ:ﬁ.ﬁéﬁﬁlﬁ{%d’}%ﬂm fﬂ‘h@'ﬁﬁe‘“ﬁb‘f '_‘.‘G'Eavérnnmht C‘od‘e
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EXHIBIT G

STATE OF CALIFORMIA
COMMISSION ON STATE MANDATES
880 NINTH STREET, SUITE 300

CRAMENTO, CA 95814

‘ONE: {518} 323-36562

X: (818) 445-0278

E-mail: csminfo @csm.ca.gov

May 20, 2002

Mr. Keith Petersen

SixTen and Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

And Affected Parties and State Agencies (See 'Enclosed Mailing List)

Re:  Agency Fee Arrangements, Test Claim Amendment
01-TC-14 (Amendment to 00-TC-17)
Clovis Unified School District, Claimant
Statutes of 2001, Chapter 805 (SB 614)
Statutes of 2000, Chapter 893,
Statutes of 1980, Chapter 816
) " Government Code Sections 3543, 3546, and 35463

Dear Mr. Petersen:

Commission staff has reviewed the above-named test claim amendment and determined
that it is complete, A copy of the amendment is belng provided to affected state
agencies and interested parties bécause of their interest in the Commission's

. determination. Sincé comments have already been filed on the test claun we request
that state agency cornments be lnmted to the amendment.

The key issues before the_,Commmsmn are;

e Do the provisions listed above in the test claim amendment impose a new
program or higher level of service within an existing program upon local entities
-within the meaning of section 6, article XIII B of the California Constitution and
costs mandated by the state pursuant to section 17514 of the Government Code?

¢ Does Governmént Code section 17556 preclude the Commission from finding

that any of the test claim amendment provisions impose costs mandated by the
state?
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Mr. Keith Petersen
May 20, 2002
Page 2

The Comumission requests your participation in the following activities concerning this
test claim:

¢ Informal Conference. An informal conference may be scheduled if requested.

by any party. See Title 2, California Code of Regulations, section 1183.04 (the
regulations).

o State Agency Review of Test Claim Amendment. State agencies receiving
this letter are requested to analyze the merits of the test claim amendment and to
file written comments on the key issues before the Commission. Alfernatively,
if a state agency chooses not to respond to this request, please submit a written
statement of non-response to the Commission. Requests for extensions of time
may be filed in accordance with sections 1183.01 {c) and 1181.1 (g) of the’
regulations, State agency comments are due 30 days from the date of this letter,

« Claimant Rebuttal. The claimant and mterested parties.may file rebuttals to
‘state agencies’ comments under section 1183.02 of the regulatmns The rebuttal
is due 30 days from the service date of written comments.

¢ Hearing and Staff Analysis. A hearing on the fest clalm and the amendment
will be set when the draft staff analysis of the cldim is being prepared. At least .
eight weeks before a hearing is conducted, the draft staff analysis will be issued
to parties, interested parties, and interested persons for comment. Cemments
are due at least five weeks prior to the hearing or on the date set by the
Executive Director, pursuant to section 1183.07 of the Commission's
regulations. Before the hearing, a firial staff analysis will bé issued.

» Mailing Lists. Under section 1181.2 of the Commission’s regulations, the
Commission will promulgate a mailing list of parties, interested parties, and
interested persons for each test claim and provide the list to. T.hose inciuded on

_ the list, and to anyone who requests a copy. Any written matenal filed on that
claim with the Commission shall be sunultaneously served on the other partles
listed on the claim. :

» Disniissal of Test Claims. Under séction 1183.09 of the Commission's
regulations, test claims filed after May 5, 2001, may be dismissed if postponed
or placed on inactive status by the claimant for more than one year. Prior to
dismissing a test claim, the Commission will provide 150 days notice and
opportunity for other parties to take over the claim.

——— " yaANId ONDRROM
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Mr Keith Petersen
May 20, 2002
Page 3

If the Commission determines that a reimbursable state mandate exists, the claimant is
responsible for submitting proposed parameters and guidelines for reimbursing all
eligible local entities. All interested parties and affected state agencies will be given an-
opportunity to comment on the claimant’s proposal before consideration and adoption
by the Commission.

Finally, the Commission is required to adopt a statewide cost estimate of the
reimbursable state-mandated program within 12 months of receipt of an amended test
claim. This deadline may be extended for up to six months upon the request of either
the claimant or the Commission.

Please contact Nancy Patton at (916) 323-3562 if you have any questions.

Sincerely,

Assistant Executive Director

Enclosures: Mailing List and Test Claim

J\mandates\2001uc\01-te- 14 (amdmt.to 00-tc-17Rcompleteltr. doc
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List Date: 05/01/2002 Mailmg Informatmn Completencss Detenmnatlon

‘Mailing List

Claim Number 01-TC-14 (Amendment to 00-TC-17) Claimant County of Orange
Subject Statutes of 2001, Chapter 805; Statutés of 2000, Chapter 893; Statutes of 1980, Chapter 816 (SR 614)
Gov. Code Government Code Sections 3543, 3546, and 3546.3
Issue " Agency Fee Arrangements
M5, Harmeet Berkschat, . Mr. Tom Lutzenberger, Principal Analyst (A-15)
Mandate Resource Services ) . . . Department of Finance '
5325 Elkhorm Blvd. #307 - . 915 L Street, 6th Floor
Sacramento CA 95842 ) ' Sacramento CA 95B14
Tel: (916)727-1350  Fax; (916)727-1734 ) 1mgrested Person Tel; (916)445-8013  Fax: (916)327-0225 State Agency
Dr. Carol Berg. _ Mr. Bill McGuire, Assistant Superintendent
Education Mandated Cost Network . Clovis Unified Schoao! District
1121 L Strest  Suite 1060 1450 Herndon
Sacramento CA 93814 . _ , Ciovis CA 93611-0559 '
Tel: (9161446-7517  Fax: (916)446-2011 Interested Person | Tar: {559)327.9000  Fax: (559)327-9129 Claiman.
Ms. Susan Geanncou, Senior Steff Attomney (A-15) | . .| Mr. Paul Minney,

Department of Finance

915 L Street, Suite 1190
Sncremenio CA 35814

Tef: (916} 445-3274

Fax: (916)327-0220 State Agency J

Spector, Middleton, Young & Minney, LLP

! *. 7 Park Center Drive
Sacramento CA 95825

Tef:  (916)646-1400  Fax: (D16} 646-1300

Interested Person

L RPN -

Mr. Glenn Haas, Bureau Chiel {B-8) Mr. Keith B. Petersen, Pr:si(_icm

State Controliers Office

Division of Accounting & Reporting

SixTen & Associntes

3301 C Street  Suite 500 5252 Balboa Avenue Suite BO7

Sacramento CA 33816
. Tel: (B18)445-8757

. I Son Diego CA 92117
Fax: (516) 323-4807 State Agency Tel: (B58)514-8605  Fax: (B5B)3514-B643

Claimant
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Ms. Sandy Reynolds, President
Reynolds Consulting Group, inc.

P.C) Box 987

: ity CA 92586
(909) 672-9964  Fax: ' (909) 672-9963

Ms5. Patricia Ryan,
California Mental Health Direclors Assacintion

2030 J Strest
Sactamento CA 95814

Tel: (916)556-3477  Fax: ({916)446-4519

Interested Person

Interested Person

Mr. Gerry Shelton, Administrator  (E-8)}
, Depertment of Education

Schoo! Fiscal Services
i 560 Strest  Suite 15D

Sacramento CA 25814

CTel: (916)323-2068  Fax: (916)322-5102

Mr. Steve Shields,

’ﬁ Consulting Group, Inc.
1390 36th Street

Sacramento CA 95816
' Tel: (916)454-7310

Fox: (216)454-7312

Mr. Steve Smith, CEO
Mandated Cost Systema. Inc.

11130 .Sun Center Drive  Sulte 100
Ranecho Cordove CA 95670

| Tel:  (916) 669-0888  Fax: (916) 669-0889

Interested Person

State Agency

Interested Peraon

Mr. Jim Spano, (B-8)
State Controller's OfTice
Division ol Audits (B-8)
100 Capitol Maell, Suite 518
Sacrsmente CA 95814

"~ Tel: (916) 323-5849  Fax: (916)327-0832

State Agency
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Ms. Pam Stane, Legal Counsel
MAXDMUS -

4320 Auburn Blvd.  Suite 2000
| Secramento CA 95841

| Tel: (916)485-8102  Fax: (916)4B5-0111
L

Interested Person

o

Mr. Bob Thampson, Deputy General Coungel (D-12)
Public Employment Relations Baard

1031 1Bth Street
Sacramento CA 95814-4174

Tel: (916)322-1198  Fax: (916)327-7955

State Apency

‘Mr. David Wellhouse,
David Wellhouse & Associates, Inc,

9175 Kiefer Blyd  Buite 121
Sacramento CA 95826

Tel:  (916) 368-9244

Fax: (916) 368-3723

Interested Person







EXHIBIT H

. Gray Davig, GOVERNDR
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. RECEIVED
BERNUREY.

~ GOMMISSION ON
- STATE MANDATES _

June 19, 2002

Ms. Paula Higashi

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

Dear Ms Higashi:

~ As requested in your letter of May 20, 2002, the Department of Finance has reviewed the test
claim submitted by the Clovis Unified School District (Claimant) asking the Commission to
determine whether specified costs incurred under Chapter 805, Statutes of 2001, are
reimbursable state mandated costs (Claim No. 01-TC-14 "Agency Fee Arrangements, Test
Claim Amendment"). Due to the time commitments involved in completing the State budget, we
are requesting until July 19; 2002, to prepare our response.

" As required by the Commission’'s regulations, we are inciuding a “Proof of Service” indicating
that the parties included on the mailing list which accompanied your May 20, 2002, letter have
been provided with copies of this letter via either United States Mail or, in the case of other state
agencies, Interagency Mail Service.

If you have any. questions regarding this letter, please contact Michael Wilkening, Principal
Program Budgst Analyst, at (916) 445-0328 or Jim Lombard, state mandates claims coordinator
for the Department of Finance, at (916) 445-8913.

incerely,

eannie Oropeza
rogram Budget Manager

Attachment
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PROOF OF SERVICE

Test Claim Name:  “Agency Fee Arrangements Test Clalm Amendment” -
Test Claim Number: CSM-01-TC-14

I, the undersigned, declare as follows:
I am employed in the County of Sacramento, State of California, ! am 18 years of age or older

and not a party to the within entitied cause; my business address is 915 L Street, 7th Floor,
Sacramento, CA 95814.

On June 19, 2002, | served the attached recommendation of the Department of Finance in said
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof:
- (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage thereon fully
prepaid in the United States Mail at Sacramento, California; and (2) to state agencies in the

normal pickup location at 915 L Street 7% F[oor for Interagency Mail Service, addressed as
follows:

A-16 B-8

Ms, Paula Higashi, Executive Director State Controtler's Office
Commission on State Mandates Division of Accounting & Reporting
980 Ninth Street, Suite 300 Attention: Glenn Haas
Sacramento, CA 95814 3301 C Street, Room 500

Sacramento, CA 95816

B-28 . Education Mandated Cost Network

Legislative Analyst's Office
Attention Marianne O'Malley
925 L Street, Suite 1000
Sacramento, CA 95814

Sixien & Associates

Attention: Keith Petersen
5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mandated Cost Systems, Inc.
Attention: Steve Smith

11130 Sun Center Drive, Suite 100
Sacramento, CA 85670

C/O School Services of California -~
Attention: Dr. Carol Berg, PhD
1121 L Street, Suite 1060
.Sacramento, CA 95814

E-8 .

Department of Education
School Business Services
-Attention: Gerry Shelton -
560 J Street, Suite 150
Sacramento, CA 95814

B-8

State Controlier's Office
Division of Audits
Attention: Jim Spano

30 Capitol Mall, Suite 518
Sacramento, CA 95814
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Spector, Middleton, Young & Minney, LLP
Attention: Paul Minney

7 Park Center Drive

Sacramente, CA 95825

Reynoids Consulting Group, Inc.
Attention. Sandy Reynolds

PO Box 987

Sun City, CA 92586

‘Shields Consulting Group, ‘Inc.
Attention: Steve Shields
1536 36" Street

. SBacramentc, CA 95816

California Mental Health Directors Association
Attention: Patricia Ryan

2030 J Street

Sacramento, CA 95814

David Wellhouse & Associates, Iinc.
Attention: David Wellhouse

9175 Kiefer Blvd., Suite 121
Sacramento, CA 95826

Mandate Resource Services
Aftention: Harmeet Barkschat
8254 Heath Peak Place
Antelope, CA 95843

Clovis Unified School District
Attention: Bill McGuire

1450 Herndon

Clovis, CA 93611-0598

" DMG-MAXIMUS

Attention: Pam Stone
4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

Public Employment Relations Board
Attention: Bob Thompson

1031 18" Strest

Sacramento, CA 95814

| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on June 18, 2002 at Sacramento,

California.

Jennifer Nelson
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BTATE OF CALIFORNIA

COMMISSION ON STATE MANDATES
880 NINTH STREET, SUITE 300
SACRAMENTO, CA 95814

NE: (516) 323-3562
: (916) 445-D278
-mall: ceminfo@csm.ca.gov

June 20, 2002

Ms. Jeannie Oropeza

Program Budget Manager
Department of Finance

915 L Street, 6" Floor
Sacramento, California 95814-3706

And Affected State Agencies and Interested Parties (See Enclosed Mailing List)

Re:  Request for Extension
Agency Fee Arrangements, 01-TC-14 (Amendment to 00- TC-17)
Clovis Unified School District, Claimant
Government Code Sections 3543, 3546, and 3546.3
Statutes 2001, Chapter B80S (SB 614)
Statutes 2000, Chapter 893,
. - Statutes 1980, Chapter 816

Dear Ms. Oropeza:

h

Your request for an extension of time to file comments on the above-named test claim
“*is approved for good cause. Comments are now due on or before July 19, 2002.

Please contact Nancy Patton at (916) 323-8217 if you have questions.
Sincerely, .
PAULA HIGASHI

Execut_ive Director

Enclosure: Mailing List

j:\mnndntcs\ZQDl\:c\Gl-tc-l4(amdmt.m 00-te-17\dofextok.doe
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Original List Date: 05/01/2002

Last Updated: 06/20/2002
List Print Date: 06/20/2002

Cleim Mumbar 01-TC-14 (Amendment to 00-TC-17)

Issua: Agency Fee Arrangements

l M5, Harmezt Borkschat,
Mandate Resource Services

5325 Elkhorn Bivd., #1307
- Sacramento CA 95842

D et (9|5)7271350 Fax:

(916} 727-1734 Interested Person

Mnlllng Informutmn Other

Mailing List

Mr, Bill McGuire, Assistant Superintendent
Clovis Unified Schoo! District.

1450 Hemdon
Clovis CA 9361 1-0599 ’

Tei:. (559)327-9000 Fox:r (559)327-912%

Claimant

Or, Carol Berg,
Education Mandated Cost Network

{ 1120 L Steet  Suite 1060
Sacramento CA 95814

Tel: (016)446-7517  Fax: (916)446-2011 Interested Person

Mr, Pau! Minnay,
Spector, Middleton, Young & Minncy, LLP

7 Park Center Drive
Sacramento CA 95825

Tel: (916) 646-1400  Fax: (916) 646-1300

Interested Person

l:m Geanacou, Senior Staff Attorney (A-15)
) ent of Finance )

| 915 L Street, Suite 1 190
i Socramento CA 95814

l Tel: (916)445-3274  Fax: (916)327-0220 State Agency
‘ Mr. Glenn Haas, Bureau Chief (B-B)
Stote Controller's Office
| Division of Accounting & Reporting
|| 3301 C 8treet  Suite 500
| Sacramento CA 55816
| Tel: (916)445-8757  Fax: (916)323-4807 State Agency
! .
Mr. Tom Lutzenberger, Principal Analyst (A-15)
Depertment of Finance '
915 L Street, 6th Floor
Sacmmento CA 95814
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Mr, Keith B, Petersen, President '
SixTen & Associales

5252 Balboa Avenue  Sults 807
Sen Diego CA 92117

Tel: (858)514-8605 Fax; (R5B)514-B64s

Claimant

Ms. Sandy Reynolds, President
Reynolds Consulting Group, Inc.

P.O. Box 987
Sun Cley CA 92586

Tel: (909) 672-9964  Fax: (309) 672-9963

Imerestcd Person

M. Patricia Ryen,
Cn]lfom:u Mentsl Health D:rcctnrs Assocmlmn '

2030 J Streat
Sacramento CA 35814

Tel: (916) 556-3477  Fax: (916) 4464519

Interested Person




Original List Date: 05/01/2002 Mailing Infnrmaﬂnn Other
Last Updated: 06/20/2002
List Print Date: - 06/20/2002 Malllng LlSt

Claim Number: 01-TC-14 (Amendment to 00-TC-17)

Issus; Agency Fee Arrangements

Mir. Gerry Shelton, Administrator  (B-8) : Mr. Bob Thompson, Deputy General Counsel (D-12)

Department of Edueation ’ - Bublic Employment Relations Board

Schaso! Fiscal Services

560 J Street  Suite 150 1031 18th Strest

sacramento CA 95814 Seoramento CA 95814-4174

Tei: (916)323-2068  Fax: (916)322-5102 - State Agency | Tel: (916)322-3198  Fax: (916)327-7955 State Apency J
Vir. Steve Shields, Mr. David Wellhouge,

Shields Consulting Group, Inc. David Wellhouss & Aassociates, Inc.

1536 36¢h Strest 9175 Kiefer Blvd  Suite 121

Sacramento CA 95816 Sacramenta CA 95826 ‘

Tal:  (916)454-7310  Fax: (916)454-7312 Interested Person Tel: (D16)368-5244  Fax: (916) 368-5722 Interested Person

Mr Slave Smlth CEO . l .

Mandaled Cost Systems, Inc. : . .

11130 Sun Center Drive  Suite 100
Ranche Cordove CA 93670

Tel: (916)669-0888  Fax: (916)669-0888  Interested Person

Mr. Jim Spsano, (B-8)
Stats Cantroller's Office
Division aof Audits .
300 Capito} Mall, Suite 518
Sacramento CA 95814

Tel: '(916)323-5849  Fox: (916)327-0832  State Agency

Ms, an Stone, Legal Counsel
MAXIMUS

4320 Aubum Bivd, Suite 2000 . '
Sweramento CA 95841

Tel: (916)4R5-8102 Fax: (916)485-0111 Interested Person

218




Orlginal List Date. 05/01/2002 Malling Information Other

' : Last Updated: 06/20/2002
. L] » [ ]
List Print Date; 06/20/2002 Malllng List
Clatm Number: 01-TC-14 (Amendment to 00-TC-17) -

Issua: Agency Fee Anéngements

"TO ALL PARTIES AND INTERESTED PARTIES: Each commission mailing list is continuously updated as requests are received
to include or remove any party or person on the meiling list. A current mailing list is provided with commission correspondence, and a
copy of the current mailing list is available upon request at any time. Except as provided otherwise by commission rule, when a party or
interested party files any written material with the commission concerning e claim, it shall simultancously serve a copy of the written
material on the parties and interested parties to the claim identified on the mailing list provided by the commissien. (Cal. Code Regs.,
tit. 2, § 1181.2.)
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Sl o EXHIBIT J

. . GRraY Davig, GOVERNDOR
o“‘.wua\""F l N AN B D15 L STREET @ SACRAMENTD CA 8 95814-3706 § www.DOF.CA.GOV

RECEIVED

July 30, 2002 )
AUG 0 2 200
| - COMM!oSION ON
Ms. Paula Higashi o - . ,S ATE MANDATES

" Execuitive Director .
Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

~ Dear Ms. Higéshi:

As requested in your letter of May 20, 2002, the Department of Finance (Finance) has reviewed
the test claim submitted by the Clovis Unified School District (Claimant) asking the Commission
to determine whether specified costs incurred under Chapter 805, Statutes of 2001, are
reimbursabie state mandated costs (Claim No. 01-TC-14 “Agency Fee Arrangements, Test
Claim Amendment").

Commencing with page 8 of the test claim, Claimant has identified the following new duties,
which it asserts are reimbursable state mandates. Following each of the enumerated duties is
Finance's response: :

1. To adjust payroll withhoidings for rebates or withholding reduetions for that portion of
fair share service fees that are not germane to the employee organization function as the
exclusive bargaining representative when so determined pursuant to regulations

adopted by the Public Employment Relations Board (PERB) pursuant to Government
Code Section 3546 (a).

Government Code (GC) Section 3543 requires employees of school or community college
districts (public school employees) who are members of a unit for which an exclusive -
representative has been selected to either join the employee organization, or to remit to-it a fair
share service fee. Upon the request of the exclusive representative, GC Section 3546 requires
school or community college districts (public school employers) to deduct the fair share service
fee from the wages of all represented employees.

Senate Bill 614 (Chapter 805, Statutes of 2001) amended GC Section 3546 (a) to allow '
represented public school employees to request a rebate or fee reduction of any portion of the
fair share service fee that is not devoted to the cost of negotiations, contract administration or

any other activities of the employee-organization that are germane to its function as the
" exclusive bargaining representative.

Based on the aforementioned amendment to GC Section 3546 (a), Claimant alleges

reimbursable costs associated with adjusting their payroll withholding system to both provide
rebates to, and to reduce future fair share service fee withholdings for represented public schocl
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employees who request that they be refunded that amount of their fair share servin;:e fee that is
not germane to the employee organization’s function as the exclusive bargaining representative.

Pursuant to the United States Supreme Court's ruling in Chicago Teachers Union v. Hudson

. (1986) 89 L.Ed.2d 232, the PERB adopted regulations in 1980 gaverning the withholding of fair
share service fees from the paychecks of public school employees, It is the opinion of the
PERB that these regulations also suffice for purposes of the amendments to GC Section 3546
{a) contained in Chapter 805, Statutes of 2001.

These regulations, a copy of which are attached, place the full burden of activities relative to the
settlerment of questions concerning the appropriateness of fair share service fees on the
_ exclusive representatives. Consequently, as the PERB regulations do not require public school

employers to perform additional activities, it is inappropriate for Claimant to seek reimbursement
for associated costs. :

Finance further asserts Claimant's allegation of mandated costs (should any such costs actually

be incurred) would fail the tests for mandated costs that have been established by the California
Supreme Court. : '

in County of Los Angeles v. State of California, 43 Cal. 3d 46 (hereafter County of Los Angeles),
the California Supreme Court established that, in order for costs to be considered reimbursable,
local entities must incur those costs through (a) the provision to the public of a new or higher
level of service via a'new or an existing program, or (b) the performance of unique requirements
that do not apply generally to all residents or entities in the state. :

Finance asserts that Claimant's allegation of mandated costs associated with the adjustment of
their payroll withholding system pursuant to GC Section 3546 (a) does not meet the first test the
California Supreme Court established in County of Los Angeles. By adjusting their payroll
withholding system to reduce the fair share service fees deducted from the paychecks of
specified employees, or to provide refunds to those employees, Claimant is in no way providing
the public a new ar higher level of service. . Instead, Claimant is simply adjusting their internal
accounting procedures, with no direct benefit for the public. . : :

Finance additionally asseﬁs that Claimant's allegation of mandated costs associated with the
adjustment of their payroll withholding system pursuant to GC Section 3546 (a) does not meet
the second test the California Supreme Court established in County of Los Angeles.

In Communications Workers v. Beck, 487 U.S. 735 (1988) (hereafter Communications
Workers), the United States Supreme Court established that, as regards fair share service fees,
Section 8 (a) (3) of the National Labor Relations Act “...authorizes the exaction of only those
fees and dues necessary to ‘performing the duties of an exclusive representative of the
employees in dealing with the [487 U.S. 735, 763] employer on labor-management issues™.

A copy of this ruling is attached.

Since Chapter 805, Statutes of 2001, amends State law in a manner that conforms to the United
States Supreme Court’s ruling in Communications Workers, and since that ruling applies to all
public and private employers in the state whose employees are represented.by exclusive
representatives, Claimant cannot aliege the requirement that they adjust their payr_oll _
withholding system pursuant to GC Section 3546 (a) imposes upon them a unique requirement
that does not apply generally to all residents or entities in the state.
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2. To take any and all necessary actions, when necessary, to recover reasonable legal
fees, legal costs and settlement or judgment liabllities from the recognized employee
organization, arising from any court or administrative action relating to the school
district's compliance with the section pursuant to subdivision () of Section 3546.

Chapter 805, Statutes of 2001, amended GC Section 3546 (e) to require exclusive
representatives to indemnify and hold public school employers harmless for any legal fees, legal
costs and settiement or judgment liability arising from ahy court or administrative action resulting
from the public school employers’ compliance with GC Section 3546. Pursuant to GC

Section 3546 (e), however, this indemnification and hold harmless duty shall not apply to
actions related to compliance with GC Section 3546 that are brought against the public school
employer by the excluswe representatrve

Claimant alleges mandated costs assocrated with the recovery of legal fees, legal costs and
settlement or judgment liabilities from exclusive representatives that may arise from any court er
administrative action relating to the public school employer's compliance with GC

Section 3546 ().

Subdivision (e) of Section 3546 places duties on the exclusive representative, not the school

. district. The only instance when the indemnification of the school district would not apply is in
_an instance where the exclusive representative brings suit against the school district. We-

~ believe that this would rarely, if ever, occur. Even in this instance, subdivision (&) of Section
3546 does not place any duties on the school district, therefore this subdivision does not result

in mandated activities. '

Finance further asserts that Claimant's allegation of mandated costs (should such costs actually
be incurred) would fail the tests established by the California Supreme Court in County of Las
Angeles. Specifically, in filing suit against an exclusive representative to recover legal fees,
legal costs or settlement or judgment Fiabilities, Claimant would neither be providing a new or
higher level of service to the public or be perferming a unigue activity that does not apply to all

residents or entities in the state. Claimant would simply be asserting its general employer's
duty,

3. Provide the exclusive representative of a public school empioyee a list of home
addresses for each employee of a bargaining unit, regardless of when the employee
commenced employment, and periodically update and correct the list to reflect changes

of address, additions for new employees and deletlons of former employees, pursuant to
subdivision (f) of Section 3546.

Claimant alleges reimbursable costs associated with the requirement in GC Section 3546 (f)
that public school employers provide exclusive representatives with the home addresses of all
represented employees so the exclusive representatives may. provide those employees with
information detailing their rights as they pertain to the payment of fair share service fees.-

The activity .reqmred by subdivision (f) of Section 3546 consists of producing a report which
should readily be available through the school district's payrol! system, Even factoring in the
_potential of programming to produce a report, should one not already exist, Finance estimates

that these costs would not reach the $200 threshold, and would therefore not be reimbursable
as the costs are de minimis.

223




As required by the Commission’s regulations, we are including a “Proof of Service” indicating
that the parties included on the mailing list which accompanied your May 20, 2002, letter have
been prowded with copies of this letter via either United States Mail or, in the case of other state
agenc;es Interagency Mail Service.

If you have any questions regarding this letter, please contact Mlchael Wllkenlng, Pr|n0|pal
Program Budget Analyst at (816} 445-0328 or Tom Lutzenberger, state mandates claims
coordinator for the Department of Finance, at (916) 445-8913.

Jeanrﬁe Oropeza
Program Budget Manager

Sincerely, .

Attachment
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Attachment A

. DECLARATION OF

DEPARTMENT OF FINANCE

CLAIM NO.

1. | am currently employed by the State of California, Depariment of Finance (Finance), am
familiar with the duties of Finance, and am authorized to make this declaration on behalf
of Finance.

2. . We concur that the sections relevant to fhis claim are accurately quoted in the test claim |

submitted by claimants and, therefore, we do not restate them in this declaration.

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct of

my own knowledge except as to the matiers therein stated as information or belief and, as to
those matiers, | believe them to be true.

DA I, 2002 Ak L:./Q\_‘7

. , ¢ at Sacramento, CA Michael Wilkening

- 225




PROOF OF SERVICE

Test Claim Name:  Agency Fee Arrangements, Test Claim Amendment

Test Claim Number: 01-TC-14

I, the undersigned, declare as follows:

| am employed in the County of Sacramento, State of California, | am 18 years of age or older
and not.a party o the within entitled cause; my business address is 915 L Street, 7" Flear,

Sacramento, CA 95814.

On July 30, 2002, | served the attached recommendation of the Depariment of Finance in said
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof:
(1) to claimants and nonstate agencies enclosed in a sealed envelope with postage thereon fully
prepaid in the United States Mail at Sacramento, California; and (2) to state agencies in the
normal pickup location at 915 L Street, 7" Floor, for Interagency Mail Service, addressed as

foliows:

A-16 .

Ms. Paula Higashi, Executive Director
Commission on State Mandates

980 Ninth Street, Suite 300
Sacramento, CA 95814

B-29
Legislative Analyst's Office
. Attention Marianne O'Malley
1925 L Street, Suite 1000
Sacramento, CA 95814

Sixten & Associates

Attention: Keith Petersen

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mandated Cost Systems, Inc.
Attention: Steve Smith

11130 Sun Center Drive, Suite 100
Sacramento, CA 95670

B-8

State Controller's Office

Division of Accounting & Reporting
Attention: Glenn Haas

3301 C Street, Room 500
Sacramento, CA 95816

Education Mandated Cost Network -
C{0 School Services of California
Attention: Dr. Carol Berg, PhD
1121 L Street, Suite 1080
Sacramento, CA 95814

E-8

Department of Education
School Business Services
Attention: Gerry Shelton
560 J Street, Suite 150
Sacramento, CA 95814

B-8

State Controller's Office
Division of Audits

Attention. Jim Spano .
300 Capitol Mall, Suite 518 -
Sacramento, CA 95814
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Spector, Middleton, Young & Minney, LLP
Attention: Paul Minney -

7 Park Center Drive

Sacramento, CA 95825

Reynolds Consulting Group, Inc.
Aftention: Sandy Reynolds

PO Box 987 -

Sun City, CA 92586

Shields Consulting Group, Inc..
. Attention: Steve Shields

1536 36" Street

Sacramento, CA 95816

California Mental Health Directors Association

Attention: Patricia Ryan
2030 J Strest
Sacramento, CA 95814

David Welihouse & Associates, Inc.
Attention: David Wellhouse

8175 Kiefer Blvd., Suite 121
Sacramento, CA 95826

Mandate Resource Services
Attention; Harmeet Barkschat
5325 Elkhorn Bivd., Suite 307
Sacramento, CA 95842-

Clovis Unified School District
Attention: Bill McGuire

1450 Herndon

Clovis, CA 83611-0599

DMG-MAXIMUS - -
Attention: Pam Stone .
4320 Auburn Blvd., Suite 2000
Sacramanto, CA 95841

Public Employment Relations Board
Attention: Bob Thompson

1031 18" Street

Sacramento, CA 95814

| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on July 30, 2002 at Sacramento,

California.

Qm«fﬁﬂ« et oty

Jennifer Nelson

227




32990, Agency Pee,

(a) Pursuant to Government Code Section 3502.3, an'exclugive representative may enter into
an agreement with a public agency that provides for an "agency shop" form of organizational
security or. aliernatively, an excluatve represenrative may causa en “agsncy shop” grrangemeant

10 be placed in effect upon approval of a majority vote of those affected cmplo_yees voting in a
secrer ballog election,

(1) Pugsuant to Geverninent Cods Scctions 3515.7, 3540.1 and 3543, ap exclusive
represeniative may enter Into.an egreemsnt with un employer which provides for the "fmr
ghare” sr "ageney shop" form of organmnu enal security. '

(¢) Porauant to Government Code Section 3548, an exclusive representative of a bargaining
unit including public school employees may initiate implementarion of an organizational
security proviaion for the payment of "fhir share" or "agency shop" fess by covered employess.

(d} Pursuent 1o Gavernmant Code Section 3583.5, an exclusive reprasentative of a bargaining
unit including employees of the University of Californiz, other than a unit including facuity
who are eligible for membership in the Academic Saenate, or employees of the California State
University may initiate implementation of an organizational security provision for the payment
of “fair share” or “agency shop" fees by covered employees.

(¢) “Fuir share™ and “agency shop” forms of organizational security shall be known herein as
“agency fee.” All such agency fee agreaments and provigions shall be administered in
accordance with the following regulations.

£l

32951.0 - Amount of Agency Fee.

The agency fee shall not exceed the srmotints get farth in Governmeant Code Sections 3502.5(a),
3513(k), 3540,1(i)(2), 3546, and 3583.5.

32992, Notification of Nonmember,

(2) Each nonmember who will be required to pay an agency fee shali annually receive wniten
notica from the exclusive representative of:

(1) The amount of the agency fee which is to be expressed as & percentage of the annual dues
per member based upon the chargeable cxpcndjtures identifizd in the notics;

(2) The basis for the calculaton of the agency fee; and
(3) A procedure for appealing all or any par of the agency fea.

{t) All such calculaticns shall be made on the ‘basis of en indepemdent audit that shall be made
. available to the nonmembar,
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~ (c) Such writen notics shall be sent/distributed to the nonmember either:

(1) Ar least 30 days prior to collection of the agency fee, after which the exociusive
representative shall place those fees subjact to objection in ascrc.w, pursuant to Section 32995
- of these regulaﬂom' or

(2) Concurrent with the inirial ageney fee collection, provided hawever, that all agency fess so
noteed shall be held in escrow in tote until all objectors are identified. Thersafter, only the
-agency fees for agency fee objectors shall be hald in eserow, pursuant to Section 32935 of
thess ragulations.

32993.’ : Piling ofvPinagciévl Report. |

Each exclusive representatlve that has agreed to or has had implemented an agency fee
provision shall, a3 part.of the financial report required by Government Code Sections
3502.5(F), 3515.7(6). 8546.5, 3584(b); and 3587, alss include (a) the amount of metmbership
dues and agency fees paid by cmployees in the affesicd bargaining unit, and (b) identfy the
expenditure(s) that constitute{s) the basis for tha amount of the ageney fee.

32994, Agency Fee Appeal Procadurs,

(8) If an apency fe= payer disagrees with the sxclusive represantadve g determination of the
agency fee amount, thar empioyes (hereinaftar known as an "agency fee objecter”) may file an
agency fee objection. Such agency fee objection shall be filed with the exclusive
representatve. An agency fes abjector may-flle an unfair practice charge that challenges the
amount of the agency fee; however, no complaint shall issue until the agency fee objector has
first cxhausted the exclusive repressniadve’s Agency Fee Appeal Procedure. No abjector shall
be required to axhanar the Ageney Fee Appeal Procedure where it-is insufficient on its face,

(b) Each exclusive representativa that has an agency fee provision shall administer an Agency
Fee Appeal Procedurs in accordance with the following:

(1) A agency fee objection shall be initiated in writing and shall be filed with an official of the
exclusive representative who has authoriry 1o resolve agency fee objectiona.

(2) An agency fee objection shall be filed not Jater than 30 days follawing distribution of the
notice required undet Section 32992 of these regulations,

(3) Within 45 days of the last day for filing an objecr.lon under Secuon 32994(b)(2) of these
reguladons and upen receipt of the employec's agency fee objection, the sxclusive
represeniative shall request a prompre hearing regarding the agency fee baforc an impartial
dcoiaionmaker

{(4) The impartial decisionmaker ahall be selected by the Public Employment Relations Board,

the American Arbitration Association, or the California Stare Mediaton Service. The selection
among these encities shall be made by the exclnsive representative.
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(5) Any party may raske a request for a congolidated hearing of multiple agency fee objections
based on ¢ase similarities, inclwding but not limited to, hearing location. At any time prior to
the start of the haaring, any party may make & motion to the Impartial declsionmaker-
¢hallenging any congolidation cf the hearing, '

(8) The exclusive reprasentative bears the burden of establishing the reasonabieness af the
amount of the agency fee. S

(7) Agency fes objection hearings shall be fair, informal proceedings conducted in
conformance with hagio precepls of due process.

(8) All decisiona of the agency fee Impartial decisionmaker shall be in writing, and shall be-
rendered no later than 30 days after the close of the hearing,

(9) All hearing costs shall e borne by the exelugive !rcprcﬁcntativc','unlcss the exclusive .
representative and the agency fee objector agree otherwise,

. 320035, Escrow of Agency Fees in Dhispute.

(2) The exclusivs representative shall open an account in any independent financial institution
in which to place in escrow either:

{1} Agency fees to be collecied from nonmembers who have filed timely agency fee
objections puraliant ta Seetion 32994(h)(2) of these regillations; or

{(2) Agency fees collectzd from nonmambers recsiving concurrent notice with the initial
zgency fee collection provided in Ssction 32952(c)(2) of these regulations.

(b) Escrowed agency fees that arc being challenged shall not be released until after aither:

(1) Mutial agreemant between the agency fee objector and the exclusive representative has
been reached on the proper amount of the agency fee; or

(2) The impartial decisionmaker has made his/her decision, whichever comes first.

{c) Interest at the prevailing rate shall be paid by the exclusive representative on all rebated
feea. : :

32996, MMWUM-

An exclusive representative with an agency fcc agreement or provision s.ha.ll' filc a copy of its
Agency Fee Appeal Procedure with the Board within 30 days after entering into &n 8gency fee
agrecment, or within 30 days of its notification to the cmp‘loly:?r that u'?ﬂml.les the collectio‘n‘ of i
agency faes, or within 30 days after an election result is certfied that initates the collecuon o
agency fees. For agency fee arranpements in effect under MMBA on July 1, 2001, the

4 cue2 304 LLES-LZE-9T6 YEITT 2002827100
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exclusive representative shall file its Ageney Fes Appeal Procedure with the Board no later
than July 31, 2001, :

32007, Compliance,

It shall be an unfair practics for an exclusive repmscnmnvc to eollect ageney foes In violadon
of these reguiationa.

i
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108 8.Ct, 2641

101 L.Ed.2d 634, 56 USLW 4857, 128 LR.R. M (BNA) 2729, 109 Lab.Cas. P 10,548

(Cite as: 487 1.8, 735, 108 5.Ct. 2641)

o
Supreme Court of the United States

COMMUNICATIONS WORKERS OF AMERICA
and its Locals 2100, 2101, 2108 and 2110,
Petitioners
¥,

Harry E. BECK, Jr., et al.
No. 86-637.

Argued Jan. 11, 1988.
Decided June 29, 1988,

.Bargaining unit employees who chose not to

become union members brought suit challenging
union's use of their agency fees for purposes other
than collective bargaining, contract administration
or grevance. adjustment. The United States
District Court for the District of Maryland, 468
F.Supp. 93, granted injunctive relief and order for
reimbursement of excess fess. The United States
Court of Appeals for the Fourth Circuit, 776 F.2d
1187, affirmed in part, reversed in part .and
remanded. On rehearing en banc, the Court of
Appeals, 800 F.2d 1280, affirmed in part, reversed
in part and remanded, and certiorari was granted.
The Supreme Court, Justice Brennan, held that: (1)
courts had jurisdiction over claims that exaction of
agency fees beyond those necessary to finmance
collective bargaining activities violated judicially
created duty of fair representation and nonunion
members' First Amendment rights, and (2) section
of National Labor Relations Act permitting
employer and exclusive bargaining representative to
enter into agreement requiring all employees in
bargaining unit to pay pericdic union dues and
initition fees as condition of continued
employment, whether or not employees otherwiss
wish to beceme union members, does not also
permit union, over objections of dues-paying
nonmember employess to expend funds so collected

on activities unrelated to collective bargaining

activities,
Affirmed.

Justice Blackmun, concurred in part and dissented
in part and filed an opinion in which Justices
O'Connor and Scalia joined. .

Page 2 of 27

~ Justice Kennedy did not participate.

West Headnotes

[1] Labor Relations €510
232Ak510 Most Cited Cases

National Labor Relations Board had primary
jurisdiction over claim that unjon, by collecting and
using agency fees for nonrepresentational purposes,
contravened express terms of section of National
Labor Relations Act pgoverning agency fess,
National Labor Relations Act, § 8(a)(3), as
amended, 29 U.S.C.A. § 158(a)(3). '

- [21 Labor Relations €=135.1

232Ak!135.1 Most Cited Casés
(F ormerly 232Ak135)

Courts had Junsdxctmn over claims that exactions of
agency fess beyond thoge necessary to finance
collective bargaining activities violated judicially
created duty of fair representation and First
Amendment rights of bargeining unit employees
who chose not to become union members, insofar as
decision was necessary to disposition of duty of fair
representation challenge. U.8.C.A. Const.Amend. 1.

{3] Labor Relatons €=511
232Ak511 Most Cited Cases

Federal courts may resolve unfair labor practice
questions that emerge as collateral issues in suits
brought under independent federal remedies, and
one such remedy over which federal jurisdiction is

-well settled is judicially implied duty of fair

representation; this jurisdiction to adjndicate fair
representation  claims encompasses challenges
leveled not only at union's contract administration
and enforcement efforts, tut at its negotiation
activitias ag well.

[4] Labor Relations €510
232Ak510 Most Cited Cases

Whether or not National Labor Relations Board
entertains constitutional claims, such claims would
not fall within Board's primary jurisdiction.

[5) Labor Relations €104
232Ak104 Most Cited Cases

Page 2
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Section of National Labor Reletions Act permitting
employer and exclusive bargaining representative to
enter into agreement requiring all employees in
bargaining unit to pay periodic union dues and
imtiation fees as condition of . continued
employment, whether or not employees otherwise
wish to become union members, does not also
permit union, over objections of dues-paying
nonmember employees, to expend funds &0
collected on activities unrelated to collective
bargaining activities. National Labor Relations Act,
§ 8(a)(3), as amended, 29 U.5.C.A. § 158(a)(3).

[6] Constitutional Law €=48(3)
92%48(3) Most Cited Cases

Federal statutes are to be construed so as to avoid
serious doubts as to their conmstitutionality, and
when faced with such doubts, court will first
determine whether it is fairly possible to interpret
statute in manner that renders it congtitutionally
valid. .
: **2643 Syllabus [FN*]

. FN* The syllabus constitutes no part of the
opinion of the Court but has been prepared
by the Reporter of Decisions for the
convenience of the reader. A

- Stares v, -Deirojt Lumber Co., 200 U.S,

. 321,337,26 S.Ct. 282,287, 50 L.Ed. 499,

*735 Section 8(a)(3) of the National Labor
Relations Act (NLRA) permits an employer and a
union to enter into an agreement requiring all
employees in the bargaining unit to pay union dues
as a condition of continued employment, whether or
not the employees become union members.
Petitioner Communications Workers of America
(CWA) entered into a collective-bargaining
agreement that contains & union security clause
under which all represented employees who do not
become union members must pay the union "agency
fees" in amounts' equal to the dues paid by umion

members, Respondents, bargaining-unit employses’

who chose not to become vnion members, filed this
suit in Federal District Court, challenging CWA's
use of their agency fees for purposes other than
collective bargaining, contract administration, or
grievance adjustment (hereinafter
"collective-bargaining” activities), They alleged

that expenditure of their fees on activities such as

Page 30f 27

1

Pége_ 3

organizing the employees of other employers,

. lobbying for labor legislation, and participating in

social, chartable, and political events violated
CWA's duty- of ‘fair representation, § 8(2)(3), and
the First Amendment. The court concluded that
CWA's collection and disbursement of agency fees
for purpeses other than collective-bargaining
activities violated the associational and free speech
rights of objecting nonmembers, and granted
injunctive relief and an order for reimbursement of

" excess fees. The Court of Appeals, preferring to

rest its judgment om a ground- other than the
Constitution,. ultimately concluded, inter alia, that
the collecton of nonmembers' fees for purposes
unrelated to collective bargaining violated CWA's
duty of fair representation. .

Held:

1. The courts below properly exercised jurisdiction
over respondents’ claims that exactions of agency
fees beyond those necessary to finance collective-
bargaining activities violated the judicially created

duty of fair representation and respondents' First
Amendment rights. Although the National Labor

_ Relations Board (Board) had primary jurisdiction

See United

over respondents' § 8(a)(3) claim, ¢f San Diego
Building Trades Council v. Garmon, 359 U.8, 236,
79 S.Ct. 773, 3 L.Ed.2d 775, the courts below were
not precluded from deciding the merits of that claim
insofar as such a decision was necessary *736 to the
disposition of respondents’ duty-of-fair
representation challenge. Federal courts may
resolve unfair labor practice questions that emerge
8s collateral issues in suwits brought under
independent federal remedies. Respondents did not
attempt to circumvent the Board's primary
jurisdiction by casting their statutory claim as a
violation of CWA's duty of fair representation.
Instead, the necessity of deciding the scope of §
8(a)3) arose because CWA and its copetitioner
local unions sought to defend themselves on the
ground that the statute authorizes the type of
union-security agreement in issue, Pp, 2646-2647.

2. Section 8(a)(3) does not permit a union, over the
objections of dues-paying nonmember employees,
to expend fimds collected from them on activities
unrelated to collective-barpaining activities. Pp.
2648-2657. '

(a) The decision in Machinists v. Street, 367 U.S.
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740, 81 5.Ct. 1784, 6 L.Ed.2d 1141—-holding that §
2, Eleventh of the Railway Labor Act (RLA) does
not permit a union, over the objections of
monmembers, to expend agency fees on political
causes—is controlling, for § B8(a)(3) and § 2,
Eleventh are in all material respects identical.
Their nearly identical language reflects the fact that
in both Congress authorized compulsory unionism
only to the extent necessary to ensure that those
who enjoy union-negotiated benefits contribute to
their cost. Indeed, Congress, in 1951, *+*2644
expressly modeled § 2, Eleventh on § 8(a)(3),
which it had added- to the NLRA by the
Taft-Hartley Act only four years earlier, and
emphasized that it was extending to railroad labor
the same rights and ptivileges of the union shop that
were . .contained in - the Tafi-Hartley -Act. "Pp.
2648-2649.

(b) Section 8(a)(3) was intended to correct abuses
of. compulsory unionism that had developed under
"closed shop" agreements and, at the same time, to
require, through union-security clauses, that
nonmember employees pay their share of the cost of
benefits secured by the union through collective
bargaining, These same concerns prompted
Congress' later amendment of the RLA. Given the
paraliel purpose, structure, and language of §
8(a)(3) and § 2, Eleventh, both provisions must be

interpreted in the same manner. Only the most’

compelling evidence would support & contrary
conclusion, and petitioners have not proffered such
evidence hcre Pp. 2649-2653.

© Pcuuoners claim that .the umnion-security
provisions of the RLA and NLRA should be read
differently in light of the different history of
unionism in the regulated industries—that is, the
tradition of voluntary uvnionism in the railway
industry prior to the 1951 amendment of the RLA
and the history of compulsory unionism in
NLRA-regulated  industries pror to 1947

Petitioners contend that because agreements:

requiring the payment of vniform dues were not
among the specific abuses Congress sought to

remedy in the Tafi-Hartley Act, § 8(a)(3) cannot
plausibly be read to prohibit the collection of fees in
excess of those *737 necessary to cover the costs of
collective  bargaining.  This  ergument  is

unpersuasive because the legislative history of § -

8(a)(3) shows that Congress was concemed with
numerous and systemic abuses of the closed shop

Page 4 of 27 -
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and therefore resolved to ban the closed shop |

eltogether; to the extent it permitied umon-sccunty
agreements at all, Congress was guidsd--as it was in
its later amendment of the RLA-by the principle
that those enjoying ‘- the benefits of union
representation should contribute their fair share to
the expense of securing those benmefits. Moreover,

it is clear that Congress understood its actions in -

1947 and 1951 to bhave placed the respective
regulated industries on an equal footing insofar as
compulsory unionism was concerned Pp.
2653-2654. :

(d) The fact that in the Taft-Hartley Act Congress
expressly considered proposals regulating union
finances but ultimately placed only a few limitations
on -the collection and wse of dues and fees, and
otherwise left unions free to arrange their’ ﬁnanc:ai
affeirs as they saw fit, is not sufficient to compel a
broader construction of § 8(a)(3) than that accorded
§ 2, Eleventh in Street The legislative history of §
8(a)(3) shows that Congress was concerned with the
dues and rights of union members, not the agency
fees and rights of nonmembers. The absence, in
such legislative history, of congressional concem
for the rights of nonmembers is consistent with the
view that Congress understood § 8(a)(3) to afford
nonmembers adequate protection by authorizing the
collection of only those fees necessary to finance
collective-bargaining activities. Nor is there any
merit to the contention that, because unions had
previously used members' dues for a variety of
purposes in  addition to collective-bargaining
agreements, Congress' silence in 1947 as to the uses
to which unions could put nonmembers' fees should
be understcod as an acqmescence in such union
practices. Pp. 2653-2653.

(e) Street cannot be distinguished on the theory that
the construction of § 2, Eleventh was merely
expedient to avoid the constitutional question—as to
the use of fees for political causes that nonmembers
find objectionable—that otherwise would have been
raised because the RLA ({(unlike the NLRA)
pre-empts state laws banning union-security
agreements and thus nonmember fees were
compelled by “govemmental action.” Even
assuming that the exercise of rights permitted,
though not **2645 compelled, by § 8(a)(3) does not
involve state action, and that the NLRA and RLA
therefore differ in such respect, nevertheless the
absence of any comstitutional concerns in this case
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would not warrant reading the nearly identical
language of § 8(a)}3) and § 2, Eleventh dlfferently
Pp. 2655-2656.

800 F.2d 1280 (CA 4 1986), affirmed.

+738 BRENNAN, J., delivered the opinion of the
Court, in which REHNQUIST, C.I., and WHITE,
MARSHALL, apd STEVENS, I, joined
BLACKMUN, I, filed an opinicn, concurring in
part and dissenting in part, in which O'CONNOR
and SCALIA, JJ., joined, post, p. —. KENNEDY,
I, took no part in the consideration or decision of
the case.

Laurence Gold argued the cause for petitioners.

" With him on the .briefs were Thomas 8. Adair,

James Coppess, and George Kaufinann.

Edwin  Vieira, Jr, argued the cause for
respondents. With him on the brief was Hugh L.
Reilly.* .

* David M. Silberman filed & brief for the
American Federation of Labor and Congress of
Industrial Organizations as amicus curige urging
reversal:

Briefs of amici curige urging affirmance were filed
for the Landmark Legal Foundation by Jerald L. Hill
and Mark J. Bredemeier; for the Pacific Legal
Foundation et. al. by Ronald 4. Zumbrun and
Anthony T. Caso; and for Senator Jesse Helms et
al. by Thomas A. Farr, W. W. Taylor, Jr., and
Robert A. Valois,

Solicitor General Fried, Deputy Solicitor General
Cohen, Norton J. Come, and Linda Sher filed a
brief for the United States as amicus curiae.

Justice BRENNAN delivered the opinion of the
Court.

Section 8(a)(3) of the National Labor Relations Act
of 1935 (NLRA), 49 Stat. 452, as amended, 29
US.C. § 158(a)(3), permits an employer and an
exclusive bargaining representative to enter into an
agreement requiring all employees in the bargaining
unit to pay periodic union dues and initiation fees as
a condition of continued employment, whether or

not the employees otherwise wish to become union
members, Today we must decide whether this
provision also permits & union, over the objections
of dues-paying nonmember employees, to expend
funds so collected om activities wunrelated to
collective bargaining, contract administration, or
prievance adjustment, and, if so, whether such
expenditures violate the union's duty of fair
representation or the objecting employees' First
Amendment rights.

*7391
In accordance with § 9 of the NLRA, 49 Stat. 453,

as amended, 29 U.S.C. § 159, a majority of the
employees of American Telephone and Telegraph

* Company. and several of its subsidieries selected’

petitioner Communications Workers of America
(CWA) as their exclusive bargaining representative,
As such, the union is empowersd to bargain
collectively with the employer on behalf of all
employees in the bargaining unit over wages, hours,
and other terms and conditions of employment, §
9(a), 29 U.5.C. § 159(a), and it accordingly enjoys
"broad authority .. in the negotiation and
administration  of [the] collective bargaining
contract." Humphrey v. Moore, 375 U.S. 335, 342,
B4 S.Ct. 363,-367, 11 LEd.2d 370 (1964). This
broad authority, however, is tempered by the

" union's "statutory obligation to serve the interests of

all members without hostility or discrimination
toward any," Vaca v. Sipes, 386 U.8. 171, 177, 87
S.Ct. 903, 910, 17 L.Ed.2d 842 (1967), a duty that
extends not only to the negotiation of the
collective-bargaining "agreement itself but- also to
the subsequent enforcement of that agreement,
including the administration of any grievance
procedure the agreement may establish. /bid, CWA
chartered several local unions, copetitioners in this
case, to assist it in discharging these statutory
duties. In addition, at least i part to help defray
the considerable costs it mcurs in performing these
tasks, CWA negotiated 2 union-security clause in
the collective-bargaining agreement under which all
represented employees, including those who do not
wish {0 become union members, must pay the union
"agency fees" in "amounts equal to the periodic
dues" paid by wunion members. Plaintiffs'
Complaint § 11 and Plaintiffs' Exhibit A-1, 1
Record. Under the clause, failure to tender the
required fee may be grounds for. discharge.
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In June 1976, respondents, 20 employees who
chose not to become union members, initieted this
suit challenging CWA's use of their agency fees for
purposes other than **2646 collective barpaining,
contract administration, or grievance adjustment
*740  (hereinafter - "collective-bargaining” or
"representational” activities),
respondents alleged that the union's expenditure of
their fees on activities such as organizing the
employees of other employers, lobbying for labor
legislation, and. participating in social, charitable,
and political events violated petitioners' duty of fair
representation, § 8(a)(3) of the. NLRA, the First
Amendment, end various common- law fiduciary
duties. In addition to declaratory  relief,
respondents sought an injunction barring petitioners
from exacting fees above those necessary to findnce
collective-bargaining activities, as well as damages
for the past collection of such excess fees.

The District Court conciuded that the union's
collection and disbursement of agency - fees for
purposes other then bargaining unit representation
viclated the asscciational and free speech rights of
objecting nonmembers, and therefore enjoined their
fumure collection. 468 F.Supp. 93 (Md.1979).
Applying & "clear and convincing" evidentiary
- standard, the District Court concluded that the
union had failed to show that more than 21f its
funds were expended on collective-bargaining
matters. App. to Pet. for Cert. 119a. The court
ordered reimbursement of all excess fees
respondents had paid since January 1976, and
directed the union to imstitute a recordkeeping
systemy to segregate accounts for representational
and nonocollective-bargaining activities. Jd., =t
1252, 108a-109a.

A divided panel of the United States Court of
Appeals for the Fourth Circuit agreed that
respondents stated a valid claim for relief under the
First Amendment, but, preferring to rest its
judgment on a ground other than the Constitution,
concluded that the collection of nonmembers' fees
for purposes unrelated to collective bargaining
violated § 8(a)(3). 776 -F.2d 1187 (1985). Tuming
to the specific activities challenged, the majority
noted that the District Court's adoption of a "clear
and convincing" standard of proof was improper,
but found that for certain categories of
expenditures, such *741 as lobbying, orgenizing
employess in other companies, and funding various

Specifically, -
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community services, the emror was harmless
inasmuch as the activiies were indisputably
unrelated to bargaining unit represeniation. The
majority remanded the case for reconsideration of

the remeining expenditures, which the union

claimed were made in connection with valid
collective-bargaining  activities.  Chief Judge
Winter dissented, Jd., at 1214. He concluded that §
8{a)(3) authorized exacticn of fees in amounts
equivalent to full union dues, including fees
expended on nonrepresentational activities, and that
the negotiation and enforcement of agreements
permitiing such exactions was private .conduct
incapable of violating the constitutional rights of
objecting nonmembers, .

On reﬁeariﬁg,- 't.hé en banc' court vacated: the panel
opinion and by a 6-to-4 vote egain affirmed in part,

reversed in part, and remanded for further -

proce:dings. 800 F.2d 1280 (1986). The court
explmned in a brief per curiam opinion that five of
the six majority judges believed there was federal
jurisdiction’ over both the § 8(a)(3) and the
duty-of-fair-representation  claims, and  that

respondents were entitled to judgment on both.

Judge Mumaghan, casting - the deciding vote,
concluded that the court had jurisdiction over only
the duty-of-fair-representation claim; although he
believed that § 8(a)(3) permits union-security
clauses requiring payment of full union dues, he
concluded that the collection of such fees from

‘nonmembers to finance activities unrelated to

collective bargaining violates the umion's duty of
fair representation. All six of these judges agreed
with the panel's resolution of the specific allocations
issue and accordingly remanded the action. Chief
Judge Winter, joined by three others, again
dissented for the reasons set out in his earlier panel
dissent,

The decision below directly conflicts with that of
the United States Court of Appeals for the Second
Circuit. See **2647Price v. Auto Workers, 795
F.2d 1128 (1986). We granted certiorari to resolve
the important question concerning the *742 validity
of such apreements, 482 U.S. 904, 107 S.Ct. 2480,
96 L.Ed.2d 372 (1987), and now affirm. -

I

At the outset, we address briefly the jurisdictional
question that divided the Court of Appeals.

Copr. © West 2002 No Claim to Orig. U.S. Govt. Works

: 236 _
http:/lprint.westlaw.comfdelivery.htn]?dest=atp&dataid=80055800000025290003597 162E... 7/24/2002

Page 6 '




108 5.Ct. 2641

101 L.Ed.2d 634, 56 USLW 4857, 128 LR.R.M. (BNA.) 2729, 109 Lab.Cas. P 10,548

(Cite as: 487 U.8. 735, 108 S.Ct. 2641)

Respondents sought relief on three separate federal
claims: that the exaction of fees beyond those
necessary to finance collective-bargaining activities
violates § B(a)(3); that such exactions violate the
judicially created duty of fair representation; and
that such exactions violate respondents' First
Amendment rights, We think it clear that the

.courts below properly exercised jurisdiction over

the latter two claims, but that the National Labor
Relations Board ‘(NLRB or Board) had primary
jurisdiction over respondents' § 8(a)(3) claim.

[1] In San Diego Building Trades Council v.
Garmon, 35% U.S. 236, 79 S8.Ct. 773, 3 L.Ed.2d
775 (1959), we held that "[wlhen an actvity is
arguably subject to § 7-or § 8 of the [NLRA], the
States as.well as the federal courts must defer td the
exclusive competence of the [Board] if the danger
of state interference with national policy is to be
averted." Id.,, at 2435, 79 S8.Ct, at 780 (emphasis
added). A simple recitation of respondents' §
8(a)(3)_claim reveals that it falls squarely within the
primary jurisdiction of the Board: respondents
contend that, by collecting and using agency fees
for -nonrepresentational purposes, the union has
contravened the express terms of § B(a}(3), which,
respondents argue, provides ‘a limited authorization

“ for the collection of only those fees necessary to

finance collective-bargaining activities. There can
be no.,doubt, therefore, that the challenged fee-
collecting activity is "subject to" § 8.

While the five-judge plurality of the en banc court
did not explain the basis of its jurisdictional
bolding, the panel majority concluded that because
courts have jurisdiction over challenges to
union-security clauses negotiated under § 2,
Eleventh of the Railway Labor Act (RLA), 64 Stat,
1238, 45 U.S.C. § 152, Eleventh, which is in all
material respects identical to § 8(a)(3), there must
be a parity of federal jurisdiction *743 over §
8(a)(3) claims. Unlike the NLRA, however, the
RLA establishes no agency charged with
adminisiering its provisions, and instead leaves it to
the courts to determine the validity of activities
challenged under the Act. The primery jurisdiction
of the NLRB, therefore, cannot be diminished by
analogies ‘to the RLA, for in this regard the two
labor statutes do not parallel one another. The
Court of Appeals erred, then, to the extent that it
concluded it possessed jurisdiction to pass directly
on respondents' § 8(a)(3) claim.

Page 7

[2]{3][4] The -court was mnot precluded, however,
from deciding the merits of this cleim insofar as
such a decision was necessary to the disposition of
respondents’ duty-of-fair-representation  challenge.
Federal courts may resolve unfair labor practice
guestions that "emerge as collateral issues in suits
brought under independent federal remedies,”
Connell Construction Co. v. Plumbers, 421 US.
616, 626, 95 S.Ct.-1830, 1837, 44 L.Ed.2d 418
(1975), and one such remedy over which federal
jurisdiction is well settled is the judicially implied
duty of fair representation. Faca v. Sipes, 386 U.S.
171, 87 S.Ct. 903, 17 L.Ed.2d 842 (1967). This
jurisdiction to adjudicate fair-representation clakmns
encompasses challenges leveled not only at a
union's contract administration and enforcement
efforts, id., at-176-188, 87 S.Ct, at 909-915, but at -
its negotiation activities as well. Ford Motor Co.
v. Huffman, 345 U.S. 330, 73 5.Ct. 681, 97 L.Ed.
1048 (1953). Employees, of course, may not
circumvent the primary jurisdiction of the NLRB
simply by casting statutory claims as wviolations of
the umion's duty of fair representation.

- Respondents, however, have done no such thing

here; mather, they claim that the union failed to
represent their interssts fairly **2648 and without
hostility by negotiating and enforcing an agreement
that allows the exaction of funds for purposes that
do not serve their interests and in some cases are
contrary to their personal beliefs. The necessity of

deciding the scope of § B8(a)(3) arises because

petitioners seek to defend themselves on the ground .
that the statute authorizes precisely this type of
apreement. Under these circumstances, the Court
of Appeals *744 had jurisdiction to decide the §
B(a)(3) question raised by respondents' duty-of-
fair-representation claim. [FNN1]

FNI1. The courts below, of course,
possessed  jurigdiction over respondents’
constitutional challenges. Whether or not
the NLRE entertains constitutional claims,
see Florida Gulf Coast Building &
Construction Trades Council (Edward J.
DeBartolo Corp,), 273 N.LRB. 1431,
1432 (1985) (Board "will presume -the
constitutionality of the Aot [it]
administer{s]"); Handy Andy, Inc, 228
N.L.R.B, 447, 452 (1977)Board lacks the
authority "to determine the
constitutionality of mandatory language in
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the Act"); see also Johnson v. Robison,
415 U.S. 361, 368, 94 S.Ct. 1160, 1166,
39 L.Ed.2d 389 (1974) ("Adjudication of
the constitutionality of congressional
enactments has pgenerally been thought
beyond the jurisdiction of administrative

agencies™); cf. NLRB v. Catholic Bishop

of Chicago, 440 U.S. 490, 495-499, 99
S.Ct. 1313, 1316~ 1318, 59 L.Ed.2d 533
(1979) (reviewing Board's history of
determining. its jurisdiction over religious
schools in light of Free Exercise Clause
concernts), such claims would not fall
within the Board's primary jurisdiction.

g II[ . . -

[5] Added as part of the Labor Management
Relations Act, 1947, or Taft- Hartley Act, § 8(2)(3)
makes it an unfair labor practice for an employer
"by discrimination in regard to hire or tenure of
employment .. - to encourage or discourage
membership in any labor orgenization.” 29 U.S.C. §
158(n)(3). The section contains two provisos
without which all union-security clauses would fall
within this otherwise broad condemnation: the first
states that nothing in the Act "preclude(s] an
employer from making an agreement with a labor
organization .. to Tequire as a condition of
employment membership therein" 30 days after the
employee attains employment, ibid.; the second,
limiting the first, provides:
"[M]o employer shall justify any discrimination
against an employes for nonmembership in a
labor organization (A) if he has reasonable
grounds for believing that such membership was
not available to the employee on the same terms
and conditions generally applicable to other
members, or (B) if he has reasonable grounds for
believing that membership was denied or
terminated for reasons other than the failure ... to
tender the periodic *745 dues and the initiation
fees uniformly required as a condition of
acquiring or retaining membership." fbid.

Taken as & whole, § 8(a)(3) permits an employer
and ‘a union [FN2] to enter into an agreement
requiring all employees to become union members
as a condition of continued employment, but the
“membership” that may be so required has been
"whittled down to its financial core NLRE v

~Page 8 of 27 -
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General Motors Corp., 373 U.8. 734, 742, 83 5.CL
1453, 1459, 10 L.Ed.2d 670 (1963). The statutory
question presented in this case, then, is whether this
"financial core" includes the obligation to support
union activities beyond those germane to collective
bargaining, contract administration, and grievance
adjustment. We think it does not.

FN2. Section 8(b}(2) makes it unlawful for
unions "to cause or attempt to cause an
employsr to discriminate against an
employee in  violation of subsection
(@)3)" 29 USC. - § 158(b)2)
accordingly, the provises to § 8(a)(3) also
allow unions to seek and enter into union-
security agreements. )

Although we have never before dslineated the
precise limits § 8(a)(3) places on the negotiation

and enforcement of union-security agreements, the .

question the parties proffer is not an entirely new
one. Over a quarter century ago we held that § 2,
Eleventh of the RLA does not permit & union, over
the objections of nonmembers, to expend compelied
agency fees on political causes.” Machinists v
Street, 367 U.S. 740, 81 S.Ct. 1784, 6 L.Ed.2d
1141 {1941). Because **2649 the NLRA and RLA
differ in certain crucial respects, we have frequently
wamed that decisions construing the latter often
provide only the roughest of guidance when
interpreting the former. See, eg., Street, supra, at
5; First National Maintenance Corp. v. NL.R.B.,
452 1J.8. 666, 686, 0. 23, 101 8.Ct, 2573, 2585, n.
23, 69 L.Ed.2d 318 (1984). QOur decision in Street,
however, is far more than merely instructive here:
we believe it is controlling, for § 8(a)(3) and § 2,

Eleventh are in all material respects identical, [FN3]

Indeed, we heve previously described *746 the two
provisions as "statutory equivalemt{s]," Ellis. v
Railway Clerks, 466 1,5, 435, 452, n. 13, 104 3.CL
1883, 1894, n. 13; 80 L.Ed.2d 428 (1984), and with
good reason, becsuse their nearly identical language
reflects the fact that in both Congress authorized
compulsory unionism only to the extent necessary
to ensure that those who enjoy. union-megotiated
benefits contribute to their cost. Thus, in amending
the RLA in 1951, Congress expressly modeled § 2,
Eleventh on § 8(a)(3), which it bad added to the
NLRA only four -years earlier, and repeatedly
emphasized that it was extending "to railroad labor
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. the same rights and privileges of the union shop that
are contained in the Taft-Hartley Act" 96
Cong.Rec. 17055 (1951) (remarks of Rep. Brown).
[FN4] In *747 these circumstances, **2650 we
think it clear that Congress intended the same
language to have the same meaning in both statutes.

FN3. Section 2, Eleventh provides, in
pertinent part:
"Notwithstanding any other provisions of
this chapter, or of any other statute or law
of the United States, or Territory thereof,
or of any Smte apy carrier Or carriers as
defined in this chapter and a labor
_ organization or labor organizations duly
-, designated and authorized to represent
employees in  accordance with the
requirements of this chapter shall be
permitted--

" "(a) to make agreements, requiring, as a
condition of continued employment, that
within sixty days following the beginning
of such employment, or the effective date
_of such agreements, whichever is later, all
employees shall become members of the
labor orgenization representing their craft
or class; Provided, That no such

agreement shall require such condition of

employment with respect to employses to
whom membership is not available upon
the same terms and conditions as are
generally applicable to any other member
or with respect to employees to whom
membership was denied or terminated for
any reason other than the failure of the
employse to tender the periodic dues,
initiation fees, and assessments (not
including fines and penalties) uniformly
required as a condition of =zcquiring or
refaining membership." 45 U.S.C, § 152,
Eleventh. .

Although § 2, Eleventh allows termination
of an employee for failure to pay "periodic
dues, initiation fees, and assessments (not
including fines and penaliies)" the
italicized language was added to the RLA
only because some railway unions required
only nominal dues, and financed their
‘bargaining  activities through monthly
assessments; having added "assessments"
as a proper eclement of agency fees,

Congress simply. clarified that the term did
not refer, as it often did in the parlance of
other industries, to fines or penalties. See
Machinists v. Street, 367 U.5., at 766, 81
S.Ct., at 1798. In eddition, § 2, Eleventh
pre-empts state laws that would otherwise
ban umion shops, This difference,
however, has no bearing on the types of
union-security agreements that the statute
permits, end thus does not distinguish the
union shop authorization of § 2, Eleventh
from that of § 8(a)(3).

FN4. See aiso S.Rep, No. 2262, 8lst

Cong., 2d Sess, 3 (1930), U.S. Code

Cong.Serv. 1950, p. 4319 ("{T]he terms. of
[the bill] are substantislly the same as
those of the Labor-Management Relations
Act™; H.R.Rep. No. 2811, 81st Cong., 2d
Sess., 4 (1950) (the bill allows unions "to
negotiate agreements with railroads and
airlines of a character permitted in the case
of labor organizations in the other large
industries of the country™); 96 Cong. Rec.
15737 (1950} (remarks of Sen. Hill) ("The
bill ,., is designed merely to extend to
¢mployees and emplovers subject to the
[RLA] rights now possessed by employees
and employers under the Tafi-Hartley
Act"); id, at 15740 (remarks of Sen,
Lehman) ("The raifroad - brotherhoods
should have the same right that any other
pnion has to negotiste for the union
shop"); id, at 16267 (remarks of Sen.
Taft). ("[T)ke bill inserts in the railway
mediation law almost the exact provisions
.. of the Tafi-Hertley law"); id, at 17049
(remarks of Rep. Beckworth) (the bill
permits railway unions "to bring about
agreemuents with carriers providing for
union shops, a principle enacted into law

.in the Taft-Hartley bill"); id., at 17055

{remarks of Rep. Biemiller) ("[The]
provision ... gives to rajlway labor the right
to bargain for the union shop just as any

. other labor group in the country may do");

id, at 17056 (remarks of Rep. Bennett)
("The purpose of the bill is to amend the
[RLA] to give railroad workers ... the same

_ right to enjoy the benefits and privileges of

a8 union-shop arrangement that is now
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accorded to all workmen in most other

types of employment"); ibid, (remarks of

Rep. Heselton) (“[Tthis bill primarily
provides for the same kind of treatment of

railroad and airline employees as is now
accorded employees in all other industries

under existing law"); id, at 17059
(remarks of Rep. Harris) ("The
fundamental proposition involved in the

bill [is to extend] the national policy
expressed” in  the Taft-Hartley Act
regarding the lawfulness of ... the union

shop .. to .. railroad and airline labor
organizations™); id.,, at 17061 {remarks of

Rep. Vursell) ("This bill simply extends to

the milrcad workers end employers the

benefit of this provision now. enjoyed by

all “other laboring men under the
Taft-Hartley Act"). : o

A

Both the structure and purpose of § 8(a)(3) are best
understood in light of the statute's historical origins,
Prior to the enactment of the Taft-Hartley Act of
1947, 61 Stat. 140, § 8{a)(3) of the Wagner Act of
1935 (NLRA) permitted majority unions to
negotiate  "closed shop” agreements requiring
employers to hire only persons who were already
union members. *748 Sec Algoma Plywood Co. v.
Wisconsin Employment Relations Board, 336 U.S.
301, 307-311, 69 S.Ct. 584, 588-589, 93 L.Ed. 691
(1949). By 1947, such agreements had come under
mereasing  attack, and after extensive hearings
Congress determined that the closed shop and the
abuses associated with it "create{d] too great a
barrier to free employment to be longer tolerated."
S.Rep. No. 105, 80th Cong., 1st Sess., 6 (1947)
(S.Rep.), Legislative History of Labor Management
Relations Act, 1947 (Committee Print compiled for
the Subcommittee on Labor of the Senate
Committee on Labor and Public Welfare), p. 412
(1974) (Leg.Hist.), The 1947 Congress was equally
concerned, however, that without such agreements,
many employees would reap the benefits that unions
negotiated on their behalf without in any way
contributing financial support to those efforts. As
Senator Taft, one of the authors of the 1947
legislation, explained, "the argument ... against
abolishing the closed shop ... is that if there is not a
closed shop those not in the union will get a free
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ride, that the union does the work, gets the wages .

raised, then the man who does not pay dues rides
along freely without any expense to himself.” 93
Cong.Rec. 4887 (1947), LegHist. 1422. [FNS5]
Thus, the Tafi-Hartley Act was

FN5. This sentiment was repeated
throughout the hearings and lengthy debate
that preceded passage of the bill. See, e.p.,

93 Cong. Rec. 3557 (1947), Leg. Hist.
740 (remarks of Rep. Jennings) (because
members of the minority "would get the
benefit of that contract made between the

majority of their fellow workmen and the -

_mapagement ... it is not unreasonable that
they should 'go along and contribute dues
“like the others"); 93 Cong Rec. 3558, Leg.
Hist. 741 (remarks of Rep. Robison) ("If
[union-negotiated] benefits come to the
workers all alike, is it not only fair that the
beneficiaries, whether the majority or the
minority, contribute their equal share in
securing thegse benpefits?); 93 Cong. Rec.
3837, Leg. Hist. 1010 (remarks of Sen.
Taft) ([Tlhe legislaton, "in effect, ...
say(s], that no one can get a free ride in
such a shop. . That meets ome of the
- arguments for a umion shop. The
employee has to pay the union dues™);
S.Rep, at 6, Leg.Hist. 412 ("In testifying
before this Committee, leaders of
organized labor have stressed the fact that
in the absence of [union-security]
provisions many employees sharing the
benefits of what unions are gble to
accomplish by collective bargaining will
refuse to pey their share of the cost"). Ses
‘also HR.Rep. No. 245, 80th Cong., 1lst
Sess., 80 (1947) (HR.Rep.), Leg.Hist. 371
("[Closed shop] agreements prevent

ponunion workers from sharing in the

benefits resulting from union activities
without also sharing in the obligations™).

*749 "intended to accomplish twin purposes. On
the one hand, the most serious abuses of
compulsory unionism were eliminated by
abolishing the closed shop. On the other hand,
Congress recognized that in the absence of a
union-security provision 'many employees sharing
the benefits of what unions are able to accomplish
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by collective bargaining will refuse to pay their
share of the cost' " NLRE v. General Motors
Corp., 373 UK, at 740-741, 83 S5.Ct., at 1458

(quoting S.Rep., at 6, Leg Hist. 412),

The legislative solution embodied in § 8(a)}(3)
aliows employers tc enter into agreements requiring
all the employees in.**2651 = given bargaining unit
to become members 30 days after being hired as
long as such membership is available to all workers
on a nondiscriminatory basis, but it prohibits the
mandatory discharge of an employes who is
expelled from the union for any reason other than
his or her failure to pay initiation fees or dues. As
we have previously observed, Congress carefully

tailored this solution to the evils at which'it was,
. aimed:

"Th[e] legmlatwe l:ustory clearly mdu:ates that

Congress intended to prevent utilization of union
security agreements for any purpose other than to
compel payment of union dues and fees, Thus
Congress recognized the wvalidity of unions'
concerns about 'free riders,’ i.e., employees who
receive the benefits of union representation but
are unwilling to contribute their feir share of
financial support to such union, and gave unions
the power to contract to meet that problem while
withholding from unions the power to cause the
discharge of employees- for any other reason.”
Radio Officers v. NLRB, 347 US. 17, 41, 74

5.Ct. 323, 336, 98 LEd. 455 (1954) (cmaphasis
edded).

*750 Indeed,” "Congress' decision to allow
union-security agreements af alf reflects its concern
that .. the parties to a collective bargaining

agreement be allowed to provide that there be no
employees who are getting the benefits of union
representation  without paying for them." Oil
Workers v. Mobif Oil Corp., 426 U.S. 407, 416, 96
8.Ct. 2140, 2144, 48 L.Ed. Zd 736 (1976) (emphasis
added).

This same concern over the resentment spawned by
"free riders" in the railroad industry prompted
Congress, four years after the passage of the Taft-
Hartley Act, to amend the RLA. As the House
Report explained, 75 to 80% of the 1.2 million
railroad industry workers belonged to one or
another of the railway unions. H.R.Rep. No. 2811,
B1st Cong., 2d Sess,, 4 (1950), These unions, of
course, were legally obligated to represent the

interests of all workers, including those who did not
become members thus nonunion workers were able,

~ at no expense to themselves, to share in all the

benefits the unions obtained through collective
bargaining, Jbid. Noting that the "principle of
authorizing agreements for the union shop and the
deduction of union dues has now become firmly
established as & national policy for all industry

.subject to the Labor Management Relations Act of

1947," the House Report conciuded that “"[n]o
sound reason exists for-continuing to deny to labor
organizaticns subject to the Railway Labor Act the
right to negotiate agrecments with railroads and
airlines of & character permitted in the case of labor
orgenizations in the other large industries of the

. country. " Ibid.

In’ draﬁmg what was to become § 2, Eleventh,
Congress did not lock to § 8(a)(3) merely for
guidance, Rather, 25 Senator Taft argued in
support of the legislation, the amendment "insents in
the railway mediation law almost the exact
provisions, so far as they fit, of the Taft-Hartley
law, so that the conditions regarding the union shop
and the check-off are camied into the relations
between railroad unions and the railroads." *751
96 Cong.Rec. 16267 (1950). [FN6] This was the
universa] understanding, among both supporters and
opponents, of the purpose and effect of the
amendment. **2652 See n. 4, supra. Indeed,
railroed union representatives themselves proposed
the amendment that incorporated in § 2, Eleventh, §
8(a)(3)s prohibition against the discharge of
employess who fail to obtain or maintain union
membership for .any reason other than nonpayment

© of periodic dues; in offering this proposal the

unions argued, in terms echoing the language of the
Senate Report accompanying the Taft-Hartley Act,
that such a prohibition "remedies the alleged abuses
of compulsory union membership ..., yet makes
possible the elimination of the 'free rider’ and the
sharing of the burden of maintenance by all of the
beneficiaries of union activity,” Hearings on H.R.
7789 before the House Committee on Interstate and
Foreipn Commerce, 81st Cong., 2d Sess., 253
(1950).

FN6. Although Senator Taft qualified his
comparison by explaining that the
provisions of the Taft-Hartley law were
incorporated into the RLA "so far as they
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fit," this qualification merely reflected the
. fact that the laws were not identical in all
.respects, their chief difference inhering in
their preemptive effect, or lack thereof, on
“all state regulation of union- security
agreements. See n. 3, supra  This
difference, of course, does not detract from
the near identity of the provisions insofar
as they confer on unions and employers
authority to- enter intc union-security
agreements, nor does it in any way
undermine the force of Senator Tafi's
comparison with respect to this authority.
Indeed, Taft himself explained that he
initially "objected to some of the original
terms of the bill, but when the [bill's)
proponents agreed to accept - amendmients
which made the provisions identical with'
the Teft-Hartley law,” he decided to

support the law. 96 Cong. Rec. 16267
{1950) {emphasis added).
In Street we concluded "that § 2, Eleventh

contemplated compulsory unionism to force
employees to share the costs of negotiating and
administering collective agreements, and the costs
of the adjustment and settlement of disputes,”" but
that Congress did not intend "to provide the unions
with a means for forcing employees, over their
objection, to support political causes which they
oppose.” 367 U.S., at 764, 81 S.Ct, at 1798,
Construing * *752 the statmte in light of this
legislative history and purpose, we held that
although § 2, Eleventh on its face authorizes the
collection from nonmembers of "periodic dues,
initiation fees, and assessments uniformly
required as a condition of acquiring or retaining
membership" in a union, 45 U.S.C. § 152, Eleventh
(b) (emphasis added), this aunthorization did not
"ves(t] the unions with unlimited power to spend
exacted money.” 367 US., at 768, Bl S.Ct, at
1800. We have since reaffimed that "Congress
essential justification for authorizing the unicn
shop" limits the expenditures that may properly be
charged fo nonmembers under § 2, Eleventh to
those "necessarily or reasonably incurred for the
purpose of performing the duties of an exclusive
[bargaining] representative, Eflis v. Railway
Clerks, 466 U.S., at 447-448, 104 S.Ct, st 1892
Given the parallel purpose, structure, and language
of § 8(a)(3), we must interpret that provision in the

. the nearly

Page 12'0'-f2:‘[ ]
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same manner. [FN7] Like § 2, **2653 Eleventh,
*753 § 8(a)(3) permits the collection of "periodic
dues and ‘initiation fees uniformly required as a
cendition of acquiring or retaining membership" in

the union, [FN8] and like its counterpart in the -
RLA, § 8(a)(3) was designed to remedy the "

inequities posed by “"free riders" who would
otherwise unfairly profit from the *754 Taft-Hartley
Act's abolition of the.closed shop. In the face of
such statutory congruity, only the most compelling
evidence could persuade us that Congress intended
identical language of these” two
provisions to have different meanings. Petmoners
havc not proffered such evidence here.

_FN7. We note that the NLRB, at least fora -
also took the position that the

time,
eniform “periodic dues and initiation fees"
required by § 8(a)(3) were limited by the
congressional concermn with free riders to
those fees  necessary to  finance
collective-bargaining activities, In
Teamsters Local Ne. 959, 167 NLREB.
1042, 1045 (1967), the Board explained:
“[Tlbe right to charge 'periodic dues'
granted unions by the proviso to Section
8(a)(3) is concemned exclusively with the
concept that those enjoying the benefits of
coliective bargaining should bear their fair
share of the costs incurred by the
collective-bargaining agent in representing
them. But it is manifest that dues that do
not contribute, and are not intended to
contribute, to the cost of operation of a
union in its capacity as
collective-bargaining agent cannot be
justified as necessary for the elimination of
‘free riders.' "
The Bonrd, bowever, subsequently
repudiated that view. See Detroit Mailers
Union No. 40, 192 NL.R.B. 951, 952
(1971). Notwithstanding this unequivocal
language, the dissent edvises us, post, at 5,
n. 5, that we have misread Teamsters Local,
Choosing to ignore the above-quoted
passage, the dissent asserts”that the Board
never "embraced ... the view," ibid,, that
periodic dues and initiation fees" are
limited to those that finance the union in its
capacity as collective- bargaining agent,
becanse in Teamsters Local itself the
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Board concluded that the dues in question
"were actually 'special purpose funds,’ "
and were thus " ‘assessments’ mnot
contemplated by the proviso to § B(a){3)."
Post, at 5, n. 5 (quoting Teamsters Local,
" supra, at 1044). This ocbservation,
however, avails the dissent nothing;

obviously, once the Board determined that

the dues were mnot used for
collective-bargaining purposes, the
conclusion that they were not dues within
the meaning of § B8{a)(3) followed
sutomatically. =~ Under the  dissent's
reading, had the union simply built the
increase into its dues base, rather than
initially denominating it as a
assessment,” it would have been entitled to
exact the fees as "periodic dues" and spend
them for precisely the same purposes
without running afou] of § 8(a)(3). The
Board made entirely clear, however, that it
was the purpose of the fee, not the manner
in which it was collected, that controlled,

and thus explained that "[m]onies collected

for & credit union or building fund even if
regularly recurring, as here, are obviously
not 'for the maintenance of the' [union] as
an organization, but are for a ‘'special
purpose' and could be terminated without
affecting the continued existence of [the
union] as the bargaining representative.”
Teamsters Local, supra, at 1045 (emphasis
added). Finally, the dissent's portrayal of

"special -

Teamsters Local as part of an unbroken .

string of consistent Board decisions on the
issue is belied by the dissenting statement
in Detroit Mailers, in which member
Jenkins, who joined the decision in
Teamsters Local, charged that the Board
had ignored the clear holding of that
earlier case. 192 N.L.R.B., at 952- 953,

FNB. Construing both § 8(a)3) and § 2,
Eleventh as permitting the collecticn and
use of only those fees germane to
collective  barpaining does not, as
petitioners seem to believe, .read the term
"uniform" out of the statutes. The
uniformity requirement mekes. clear that

the costs of representational activities must.

be bome equally by all those who benefit;

Page 13 of 27 .

Pag_e 13

without this language, unions could
conceivably establish different dues rates
both among members 8Bnd between
members and nonmembers, and thereby
apportion the costs of collective bargaining
unevenly, Indeed, the . uniformity
requirement jpures to the benefit of
dissident union members as well, by
ensuring that if the union discriminates
against them by cherging higher dues, their
failure to pay such dues cannot be grounds
for discharpe. See § 8(b)(2), 29 US.C. §
158(b)(2) (making it an unfair labor
prectice for 8 union "to cause or attempt to
cause an employer to discriminate against
an employee .. with respect to whom
" membership in [the union] has been denied
or terminated on some ground other than
Tthe] failure to tender the periedic dues and

initiation fees uniformly required”)
(emphasis added).

B

n

Petitioners claim that the union-security provisions
of the RLA and NLRA can and should be read
differently in light of the vastly different history of
unionism in the industries the two statutes regulate.
Thus they note that in Street we emphasized the
"long-standing tradition of voluntary unicnism" in
the railway industry prior to the 1951 amendment,
and the fact that in 1934 Congress had expressly
endorsed an "open shop" policy in the RLA. 367
US., & 750, 81 S.Ct, at 1790. It was this

* historical background, petitioners contend, that led

us to conclude that in amending the RLA in 1951,
Congress "did not completely abandon the policy of
full freedom of choice embodied in the 1934 Act,
but rather made inroads on it for the limited purpose
of eliminating the problems created by the 'free
rider.! " Jd, at 767, 81 S.Ct, at 1799, The history
of union security i industries governed by the
NLRA was precisely the opposite: under the
Wagner Act of 1935, all forms of compulsory
unionism, including the clesed shop, were
permitted. Petitioners accordingly argue that the

_inroads Congress made in 1947 on the policy -of

compulsory unionism were likewise limited, and
were designed to remedy only those
"garefully-defined" abuses of the union shop system
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that Congress had expressly identified. Brief for
Petitioners 42. Because agreements requiring the
payment of uniform dues were not among these
specified abuses, petitioners contend that § 8(2)(3)
cannot plausibly be read to prohibit the collection
of fees in excess of those necessary to cover the
costs of collective bargaining,

*785 We find this ergument unpersuasive for
several reasons, To begin with, the fact that

Congress sought to remedy "the most serious abuses
of compulsory union membership," S.Rep., at 7, .

Leg.Hist. 413, bardly suggests that the Taft-Hartley
Act effected only limited changes in union-security
practices, Quite to the contrary, in’ Street we
concluded that Congress' purpose in amending the
RLA was "limited" precisely because Congress™ did
not perceive voluntary unionism ‘as the source of
widespread and flagrant abuses, and thus modified
the railroad industry's open shop **2654 system
only to the extent necessary to eliminate the
problems associated with ‘“free riders,” That
Congress viewed the Wagner Act's regime of
compulsory unionism as seriously flawed, on the
other hand, indicates that its purposes in
overhauling that system were, if anything, far less
limited, and not, as petitioners and the dissent
contend, equally circumspect. Not surprisingly,
therefore--and in stark contrast to petitioners'
"limited inroads" theory--congressional opponents
of the Taft-Hartley Act's union-security provisions
understoad the Act to provide only the most
grudging authorization of such agreements,
permitting "union-shop agreement[s] only under
limited and administratively burdensome
conditions." S.Rep., pt. 2, p. 8, LegHist. 470
(Minority Report). That understanding comports
with our own recoguition that "Congress' decision
to allow union-gsecurity agreements at all reflects its
concern that ... the parties to a collective bargaining
- agreement be allowed to provide that there be no
employees who are getting the benefits of union
representation  without paying for them." Oil
Workers v. Mobil Oil Corp., 426 U.8,, at 416, 96
8.Ct., at 2144 (emphasis added). Congress thus did
not set out in 1947 simply to tinker in some limited
fagshion with the NLRA's suthorization of
unjon-security agreements. Rather, to the extent
Congress préserved the status quo, it did so because
of the considerable evidence adduced at
congressional hearings indicating that "such
agreements promoted stability by eliminating 'free

Page 14 of 27
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riders,’ " SRep., at 7, %756 Leg.Hist. 413, and
Congress accordingly "gave unions the power to
contract t0 meet that problem while withholding
from unions the power to cause the discharge of
employees for any other reason." Radic Officers v.
NLRB, 347 U.S., at 41, 74 S.Ct., at 336 (emphasis
added). We therefore think it not only permissible
but altogether proper to read § 8(a)(3), as we read §
2, Eleventh, in light of this animating principle.

Finally, however much union-security practices
may have differed between the railway and
NLRA-governed indistries prior to 1951, it is
abundantly clear that Congress itself understood its
actions in 1947 and 1951 to have placed these
respective_industries on an equal footing insofar as
compulsory unionism was concerned. Not only did
the 1951 proponents of the union shop propose
adding to the RLA language nearly identical to that
of § 8(a}3), they repeatedly insisted that the
purpose of the amendment was to confer on railway
upjons precisely the same right to negotiate and
enter into. union-security agreements that all unions
subject to the NLRA enjoyed. See n. 4, supra
Indeed, a subtheme running throughout the
comments of these supporters was that the inequity
of peérmitting "free riders” in the rmilroad industry
was especially egregious in view of the fact that the
Taft-Hartley Act pgave exclugive bargaining
representatives in all other industries adequate
means to redress such problems. It would surely
come as a surprise to these legislators to leam that
their efforts to provide these seme means of redress
to railway unions were frustrated by the very
historical disparity they sought to eliminate.

(2

Petitioners also rely on certain aspects of the
Tafi-Hartley Act's legislative history as evidence
that Congress intended to permit the collection and
use of full union dues, including those allocable to
activitics other than collective bargaining. Again,
however, we find this history insufficient to compel
a *757 broader construction of § B(a)(3) than that
accorded § 2, Eleventh in Sireet.

First and foremost, petitioners point to the fact that

. Congress expressly considered proposals regulating

union finances but ultimately placed only a few
limitations on the collection and use of dues an.d
fees, and otherwise left unions free to arrange their

_ financial affairs as they saw fit. In light of this
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history and the specific prohibitions Congress did
enact, petitioners argue that there is no warrant for
implying any further limitations on the amount of
dues equivalents that unions may collect or **2655
the manner in which they may use them. As
originally passed, § 7(b) of the House bill
guaranteed union members the "right to be free
from unreasonable or discriminatory financial
demands of' unions. Leg.Hist, 176. Similarly, §
8(c) of the bill, the so-called "bill of rights for union
members," HR.Rep, at 31, Leg.Hist. 322, set out
10 protections against arbitrary action by union
officers, cne of which made it an unfair labor
practice for a union to impose initiation fees in
excess of $25 without NLRB approval, or to fix
dues in amounts that were wunreascnable,
nonuniform, or not approved by majority vote of the
members. Jd., at 53. In addition, § 304 of the bill
prohibited unions from making contributions to or
expenditures on behalf of candidates for federal
office. Id., at 97-98. The conferees adopted the
latter provision, seePipefitters v. United States, 407
U.S. 385, 405, 92 S.Ct. 2247, 2259, 33 L.Ed.2d 11
(1972), and agreed to a prohibition on “excessive"
initiation fees, see § 8(b)(5), 29 U.5.C. § 158(b)(5),
but the Senate steadfastly resisted any further
attempts to regulate intemal union affairs. Referring
to the House provisions, Senator Taft explained:
"[Tlhe Senate conferees refused tc agree to the
inclusion of this subsection in the conference
agreement since they felt that it was unwise to
authorize an apency of the Government to
undertake such elaborate policing of the internal
affairs of unions as this section contemplated....
In the opinion of the Senate conferses the
- language *758 which protected an employee from
losing his job if a union expelled him for some
reason  other than nonpayment of dues and
initiation fees, uniformly required of all members,
was considered sufficient protection." 93
Cong.Rec. 6443 (1947), Leg Hist. 1540.

Petitioners would have us infer from the demise of
this "bill of rights” that Congress " 'rejected ...
general federal restrictions on either the dues
equivalents that employees may be required to pay
or the uses to which unions may put such
dues-equivelents, " and that aside from the
prohibition om political expenditures Congress
placed no limitations on union exactions other than
the requirement that they be equal to uniform dues,
Brief for Petitioners 39-40 (quoting Brief for United

.Page 15 of. 27 |
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States as  .Amicus Curiae 19). We believe
petitioners' reliance on this legislative compromise
iz misplaced. The House bill did not purport to set
out the rights of nonmembers whe ars compelled to
pay union dues, but rather sought to establish a "bill
of rights for urnion members " vis-a-vis their union
leaders. H.R.Rep., at 31, Leg.Hist 322 (eraphasis
added), Thus, § B8(c) of the House bill sought to
regulate, among other things, the ability of unions to
fine, discipline, suspend, or expel members; the
manner in which unions conduct certain elections or
maintain financial records; and the extent to which
they can compel contributions to insurance or other
benefit plans, or encumber the rights of members to
resign. Leg.Hist. 52-56. The debate over these
provisions. focused on the desirability of
Government oversight of internel inion affairs, and
a myriad of reasons having nothing whatever to do
with the rights of nonmembers eaccounted .for
Congress' decision to forgo such detailed
regulation. In rejecting any limitation on dues,
therefore, Congress was not concemed with
restrictions on "dues-equivalents,”" but rather with
the administrative burdens and *759 potential threat
to individual liberties posed by Government
regulation of purely internal union matters. [FN9]

FN%. See, eg, HRRep., at 78-77,
Leg Hist. 367-368 (Minority Views)
(charging that-Government regulation was
essentially impossible; that the
encroachment on the rights of voluntary
organizations such as unions was "without
parallel”; and that such regulation invited
haressment by rival unjons and employers,
and ultimately complete governmental
control over union affairs).

It simply does not follow from this that Coungress
left unions free to exact dues equivalents from
nonmembers 'in any amount they please, no matter
how unrelated those fees may - be to
collective-bargaining activities. On the contrary,
the **2656 complete lack of congressional concern

" for the rights of nonmembers in the debate

surounding the House "bill of rights" is perfectly
consistent with the view that Congress understood §
8(a)3) to afford nonmembers adequate protection
by authorizing the collection of only those fees
necessary to finance collsctive-bargaining activities:
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because the amount of such fees would be fixed by
their underlying purpose—defraying the costs of
collective bargaining—~Congress would have every
reason to believe that the lack of any limitations on
union dues was entirely irrelevant so far ss the
rights of nonmembers were concerned. In short,
we think it far safer and far more appropriate to
construe § B(a)(3) in light of its legisiative
justification, Le., ensuring that nonmembers who
obtain the benefits of union representation can be
made to pay for them, than by drawing inferences
from Congress' rejection of a proposal that did not
address the rights of nonmembers at all.

Petitioners also deem it highly significant that prior
to 1947 unions " 'rather typically' " used their
members' dues for a " 'variety of purposes ... in
addition ' to meeting the .. costs of collective
bargaining,' " Retail Clerks v. Schermerkorn, 373
U.8, 746, 754, 83 S5.Ct 1461, 1465-1466, 10
L.Ed.2d 678 (1963), and vet Congress, which was
presumably well aware of the practice, in no way
limited the *760 uses to which unions could put
fees collected from nommembers. This silence,
petitioners  suggest, should be understood as

congressional acquiescence in these practices. The -

short answer to this argument is that Congress was
equelly well aware of the same practices by railway
unions, see Street, 367 US., at 767, 81 S.Ct, at
1799 ("We may assume that Congress was ... fully
conversant with the long history of intensive
invalvement of the railroad unions in political
activities"); Ellis, 466 U.S., at 446, 104 S.Ct, at

1891 ("Congress was adequately informed about the .

broad scope of union activities"), yet neither in
Street nor in any of the cases that followed it have
we deemed Congress' failure in § 2, Eleventh to
prohibit or otherwise regulate such expenditures as
an endorsement of fee collections unrelated to
collectwe-bargammg expenses. We see no reason to

give greater weight to Congress' silence in the

NLRA than we did in the RLA, particularly where
such silence is again perfectly consistent with the
rationale underlying § 8(a)(3): prohibiting the
collection of fees that are not germane to
representational  activites would have ~ been
redundant if Congress understood § B(a)(3) simply
to enable unions to charpe nonmembers only for
those activities that actually benefit them,

Finally, petitioners rely on a statement Senator Taft
made during floor debate in which he explained

Page 16

how the provisos of § 8(a)(3) remedied the abuses
of the closed shop. "The great difference [between
the closed shop and the union shop],” the Senator
stated, "is that [undcr the union shop] 2 man can-get
a job without joining the union or asking favors of
the union.... The fact that the employee has to pay
dues to the union seems to me to be much less
important,” 93 Cong.Rec. 4886 (1947), Leg.Hist
1422, On its face, the statement—made during a
lengthy legislative debate—is somewhat ambiguous,
for the reference to "union dues” could connote
"full union dues" or could es easily be a shorthand
method of referring to
“collective-bargrining-related dues." In any, event,
a3 noted above, Senator Taft later described§ 2,
Eleventh as "almost the exact provisions ... of the
Taft-Hartley law,” 96 . Cong.*761 Rec. 16267
(1950), and we have construed the latter statute as
permitting the exaction of only those dues related to
representational ectivities. In view of Senator
Taft's own comparison of the two statutory
provisions, his comment in 1947 fails to persuade
us that Congress intended virtually identical
language in two statutes to have different meanings.

&)

We come- then to petitioners' final reason for

distinguishing - Street. Five vyears prior to our
decision in that case, we ruled in Railway
Employees v. Hanson, 351 U.8. 225, 76 S.Ct, 714,
100 L.Ed. 1112 (1956), **2657 that because the
RLA _ pre-empts all state laws  banning
union-security agreements, the pegotiation and

. enforcement of such provisions in railroad industry

contracts involves "governmental action" and is
therefore subject to constitutional [imitations.
Accordingly, in Street we interpreted § 2, Eleventh
to zvoid the serious ¢onstitutional question that
would otherwise be raised by a construction
permitting unions to expend governmentally
compelled fzes on political causes that nonmembers
find objectioneble. Ses 367 U.S., at 749, 81 S.Ct.,
at 1789. No such constitutional questions lurk
here, petitioners contend, for § 14(b) of the NLRA
expressly preserves the authority of States to cutlaw
union-security  agreements. Thus,  petitioners’
argument runs, the federal pre-emption essential to
Hanson 's finding of governmental action is missing
in the NLRA context, and we therefore need not
strein to avoid the plain meaning of § B(a)(3) as we
did with § 2, Eleventh.
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{6] We need not decide whether the exercise of
rights permitted, though not compelled, by § 8(a)(3)
involves state action. Cf  Steelworkers v,
121, n. 16, 102 S.Ct
2339, 2350, n. 16, 72 L.Ed.2d 707 (1982) (union's
decision to adopt an internal rule governing its
clections does not involve state actiom);
Steelworkers v. Weber, 443 1.8, 193, 200, 99 S.Ct
2721, 2725, 61 L.Ed.2d 480 (1979) (negotiation of
collective- bargaining agreement's
affirmative-action plan does not involve state
action). Even assuming that it does not, and *762
that the NLRA and RLA therefore differ in this
respect, we do not believe that the absence of any
constitutional concems in this case would warrant
reading the nearly identical language of § B(a)(3)

and.§ 2, Eleventh differently. It is, of course, “true

that federal statutes are to be construed so as to
avoid serions doubts as to their constimtionality,

-and that when faced with such doubts the Court will

first determine whether it is fairly possible to
interpret the statute in a manuner that renders it
constitutionally valid. Edward J. DeBartolo Corp.
v. Florida Guif Coast Building & Construction
Trades Council, 485 U.5. 568, 108 S.Ct, 1392, 99
L.Ed.2d 645 (1988); Crowel!l v. Benson, 285 U.5.
22, 62, 52 S.Ct. 285, 296, 76 L.Ed. 598 (1932).
But statutory construction may not be pressed " "to
the point of disingenuous evasion,' " United States
v. Locke, 471 U.S. 84, 96, 105 8.Ct. 1785, 1793, 8BS
L.Ed2d 64 (1985) (quoting George Moore Ice
Cream Co. v. Rose, 28% U.8. 373, 379, 53 S.Ct
620, 622, 77 L.Ed. 1265 (1933)), and in avoiding

. constitational questions the Court mey not embrace

a construction that "is plainly contrary to the intent
of Congress." DeBartolo, supra, 485 U.S., at 575,
108 S.Ct, at 1397. In Sireet, we concluded that
our interpretation of § 2, Eleventh was "not only
'fairly possible’ but entirely reagonable,” 367 U.S,,
at 750, 81 S.Ct,, at 1790, and we have adhered to
thet interpretation since. We therefore decline to
construe the languape of § 8(a)(3) differently from
that of § 2, Eleventh on the theory that .our
construction of the latter provision was merely
constitutionally expedient. Congress enacted the
two provisions for the same purpose, eliminating
"free riders," and that purpose dictates our
construction of § 8(a)(3) no less than it did that of §
2, Eleventh, regardless of whether the negotiation of
union-security agreements under the NLRA
partakes of governmental action, ’

v

We conclude that § B8(a)(3), like its statutory
equivalent, § 2, Eleventh of the RLA, authorizes the
exaction of only those fees and dues necessary to
"performing the duties of an  exclusive
representative of the employees in dealing with the
*763 employer on labor-management issues." Eilis,
466 U.S., at 448, 104 S.Ct,, at 1892, Accordingly,
the judgment of the Court of Appeals is

Affirmed,

Justice KENNEDY took no part in the

consideration or decision of this case.

Justice BLACKMUN, - with whom Justice
O'CONNOR and Justice SCALIA join, concurring

in part and dissenting in part.

I agree that the District Court and the Court of
Appeals properly exercised jurisdiction **2658
over respondents'’ duty-of-fair-representation and
First Amendment claims, and that the National
Labor Relations Board had primary junsdiction
over respondents' claim brought under § 8(a)(3) of
the National Labor Relations Act of 1935, 49 Stat.
452, as amended, 29 U.S8.C. § 158(a)(3). I also
egree that the Court of Appeals had jurisdiction to
decide the § 8(a)(3) question raised by respondents'
duty-of-fair-representation cleim. [FN1] I therefore
join Parts I and II of the Cowrt's opinion.

FN1. Like the majority, I do not reach the
First Amendment issue raised below by
respondents, and therefore similarly do not
address whether a union's exercise of rights
pursuant to § 8{a)(3) involves state sction.
See ante, at 2656,

My agreement with the majority ends there,

however, for 1 cannot agree with its resolution of
the § 8(a)(3) issue. Without the decision in
Machinists v. Street, 367 U.S. 740, 81 S.Ct. 1784, 6
L.Ed.2d 1141 (1961), involving the Rajlway Labor
Act (RLA), the Court could not reach the result it
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does today. Our accepted mode of resolving
statutory questions would not lead to a construction
of § 8(a)(3) so foreign to that section's express
language and legislative history, which show that

Congress did not intend to limit either the amount .

of "agency fees" (or what the majority labels
"dues-equivalents") a .union may collect under a
union-security  agreement, or the union's
expenditure of such funds, The Court's excessive
reliance on Street to reack a *764 contrary
conclugion i3 manifested by its unique line of
reasoning. No sooner is the language of § B(a)(3)
intoned, than the Court abandons all attempt at
construction of this statte and leaps to its
interpretation over a quarter century ago of another
. statute enacted by a different Congress, a statute
with a distinct history and purpose. See anté, at
2647-2648. . 1 am unwilling: to offend our
established doctrines of statutory construction and
strain the meaning of the language used by
Congress in § 8(e)(3), simply to conform § 8(a)(3)'s
construction to the Court's interpretation of similar
language in a different later-enacted statute, an
interpretation which is itself "pot without -its
difficulties." Abood v. Detroit Board of Education,
431 U.S. 209, 232, 97 S.Ct. 1782, 1798, 52 L.Ed.2d
261 (1977) (characterizing the Court's decision in
Streer ). 1 therefore dissent from Parts I and IV of
the Court's opinion.

1

Az the Court observes, "we have never before
deiineated the precise limits § 8(a)(3) places on the
negotiption and enforcement of union-security
agresments." Adnte, at 2648, Unlike the majority,
- however, I think the issue is an entirely new one, I
shall endeavor, therefore, to resolve it in accordance
with onr well-settled principles of statutory
construction. '

A

As with any question of statutory interpretation, the
- starting point is the language of the statute itself.
Section 8(a)(3) makses it unlawful for an employer
to "discriminat[e] in regard to hire or tenure of
employment or any term or condition of
employment to  encourage or  discourage
membership in any labor organization." 29 U.S.C. §
158()(3). Standing alone, this proscription, and
thus § 8(b)(2)'s corollary proscription, [FN2]
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effectively would outlaw union-security agreements.
The proscription, however, is qualified by two

- provisos. The first, which appeared initially in §

8(a)(3) of the *765 NLRA a3 originally enacted in
1935, 49  Stat. 452, geperally excludes
union-security  egreements  from statutory
condemmnation by explaining that . '

FN2. Section 8(b)(2) makes it unlawful for
2 umion "f0 cause or attempt to cause an
employer” to violate § 8(a)(3). 29 US.C §
158(b)(2).

"nothing in [the NLRA] or in any other statute of
the United States, shall preclude an employer
from making an agreement with a : Jabor
organization .. to reguire as a condition of
employment membership therein ... if such labor
organization ig the rtepresentative of the
employees as provided in section 159(a) of this
title...." § 8(a)(3), 29 U.S.C. § 158(a)(3).

*%2659 The second proviso, incorporated in §
8(a)(3) by the Tafi-Hartley Amendments of 1947,
61 Stat. 141, [FN3] circumscribes the first proviso's
general exemption by the following limitations:

" FN3. The Taft-Hartley Act mlso amended
the first provise to prohibit the application
of a union-security agreement to an
individual until he has been employed for
30 days. See 29 U.S.C. § 158(a)(3).

"[NJo employer shall justify amy discrimination
against an employee for nonmembership in a
labor organization ... if he has reasonable grounds
for believing that membership was denied or
terminated for reasons other than the failure of
the employee to tender the periodic dues and the
initiation fees uniformly required as a condition
of acquiring or retaining membership."

The plain language of these statutory provisions,
read together; permits an employer and union to
enter into an agreement requiring a// employees, &s
a condition of continued employment, to pay
uniform pericdic dues and initiation fees, [FN4]
The second proviso expressly allows an employer to
terminate any ‘"employee,” pursuant to a
union-security agreement permitted by the first
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proviso, if the employee *766 fails "to tender the
periodic dues and the initiation fees uniformly
required as a condition of acquiring or retaining
membership" in the union. 29 U.S.C. § 158(a)(3).
term "employee," as statutorily defined,

membership. See 29  US.C. § 152(3).
Union-member employees and nonunion- member
employees are treated alike under § 8(a)(3).

FN4, This reading, of course, flows from
the fact that "membership" as used in the
first  proviso, ‘means - not  actual
membership in the union, but rather "the
payment of initiation fees and monthly
dues." NLRB v. General Motors Corp.,
373 U.S. 734,742, 83 S.Ct. 1453, 1455,
10 L.Ed.2d 670 (1963).

“[W]e assume 'that the legislative purpose is
expressed by the ordinary meaning of the words
used.' " American Tobacco Co. v. Palterson, 456
U.S. 63,68, 102 8.Ct. 1534, 1537, 71 L.Ed.2d 748
(1982), quoting Richards v. United States, 369 U.S,

1, 9, 82 5.Ct. 585, 591, 7 L.Ed.2d 492 (1962). The . .

terms "dues" and "fees," as used in the proviso, can
refer to nothing other than the regular, periodic duss
and ipitiation fees paid by “voluntary" union
members. This was the apparent understanding of
the Court in those decisions in which it held that §
8(a)(3) permits union-security agreements. See
NLRB v. General Motors Corp., 373 U.S, 734, 736,
83 S.Ct 1453, 1456, 10 L.Ed2d 670 (1963)
(approving a union-security proposal that would
have conditioned employment "upon the payment of
sums equal to the ipitiation fee and regular monthly
dues paid by the union members"); Retail Clerks v.
Schermerhorn, 373 U.8. 746, 753, 83 S.Ct. 1461,
1465, 10 L.Ed.2d 678 (1963) (upholding agreement
requiring nonmembers to pay & "service fee [which]
is admittedly the exact equal of membership
initiation fees and monthly dues™. It also has been
the consistent view of the NLRB, [FN5] "the
agency **2660 entrustedby *767 Congress with the
authority to administer the NLRA." Edward J.
DeBartolo Corp. v. Florida Gulf Coast Building &
Construction Trades Council, 485 1.8, 568, 574,
108 8.Ct. 1392, 1397, 99 L.Ed.2d 645 (1988). The
provisos do not give any employee, union member
or not, the right to pay less than the full amount of

. regular dues and initiation fees charged to all other
" bargaining-unit employees.

FNS. See, eg., In re Union Starch &
Refining Co., 87 N.LRE. 779, (1949),
enf'd, 186 F.2d 1008 (CA7), cert. denied,
342 U.S, 815, 72 5.Ct. 30, 96 L.Ed. 617
(1951); Detroit Mailers Union No. 40,
192 N.LRB. 951, 951-952 (1971). In
Detroit Mailers, the Board explained:
"Neither on its face nor in the
congressional purpose behind [§ 8{a)(3) ]
can any warmant be found for making any
distinction here between dues which may’
be allocated for collective-bargaining
purposes ‘and those  earmarked | for
institutional expenses of the union...
[Djues collected from members may be
used for a variety of purposes, in addition
to meeting the union's costs of collective
" bargaining,' Unions ‘rather typically' use
their membership dues to do those things
which the menbers authorized the union to
do in their interest and on their behalf!
By virtue of Section 8(a)(3), such dues
may be required from an employee under a
union-security contract o long as they are
periodic and uniformly required and are
not devoted to & purpose which would
make their mandatory extraction otherwise
inimical to public policy.” Id, at 952,
quoting Retail Clerks v. Schermerhom,
373 U8, at 753-754, 83 S.Ct, at
1465-1466 (internal quotations omitted).
The United States, appearing here as
amicus curige, maintaing that position in
this case.
Contrary to the Court's suggesfion, the
NILRB has not' embraced and then
‘repudiated” the view that, for purposes of
§ 8(a)(3), "periodic dues and imitiation
fees" mean only "those fees necessary to
finance collective- bargaining activities."
Ante,. at 2652, n. 7. Teamsters Local No.
- 959, 167 N.LR.B. 1042 (1967), does not
demonstrate otherwise, In  Teamsters
Local, the NLRB held that "working dues"
designated to fund a union building
program and a credit umion were actally
“sssessments" not contemplated by the
provise to § 8(a)(3). Id, at 1044, The
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Board found that the union itself regarded
the levy as a “temporary assessment,”
clearly distingt from its "regular dues."
Ibid, Moreover, because the financing for
the programs was constructed in such a
way that the union treasury might never
have received 90% of the moneys, the
Board concluded that the "working dues"
were actually "special purposes funds,”
and that "the support of such funds cannot
come from 'periodic dues' as that term is
used in § 8(@)3)." Jbid In Derroit
Mailers, the NLRB distinguished such
assessments frorme “periodic and uniformly
required” dues, which, in its view, a union
is pot precluded frem demanding of
nonmembers pursuant to § 8{a)(3) 192
N.L.R.B, at 952,
While the majority credits an interpretation
of Teamsters Local propounded by =&
dissenting member of the Board in Derroir
. Mailers, ante, at 2652, n. 7, [ prefer to take
the Board's word at face value: Teamsters
Local did not' create "controlling
. precedent" endorsing the view of § 8(a)(3)
enunciated by the Court today. 192
N.L.R.B., at 952, Significantly, the
meajority cannot cite one case in which the
Board has held that uniformly required,
periodic dues used for purposes other than
"eollective bargaining" are not dues within
the meaning of § 8(a)(3).

*768 The Court's conclusion that § 8(a)(3)
prohibits petitioners from requiring respondents te
pay fees for purposes other than those "germane” to
collective bargeining, contract administration, and
grievance adjustment simply cannot be derived
from the plain language of the statute. In effect,
the Court accepts respondents' contention that the
words "dues" and "fees," as used in § 8(a)(3), refer
not to the periodic ‘amount a union charges its
members but to the portion of that amount that the
union expends on statutory collective bargaining.
[FN6] See Brief for Respondents 17-20. Not cnly
is this reading implausible as a matter of simple
English usage, but it is also contradicted by the
decisions of this Court and of the NLRE
interpreting the section. Section 8(a)3) does not
speak of "dues" and "feeg" that employees covered
by a *769 union-security egreement may be
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required to tender to their union réprescntahve

rather, the section speaks only of "the periodic dues

end the initiation fees uniformly required as a
condition of acquiring or retaining membership "
(emphasis added). Thus, the section, by its terms,
defines "periodic dues" and "initiation fees" as

"those dues and fees "uniformly required" of all

members, not as a **2661 portion of full dues. As
recognized by this Count, "dues collected from
members may be used for & variety of purposes, in
addition to mesting the union's costs of collective
bargaining, Unions rather typically use their
membership dues to do those things which the
members anthorize the union to do in their interest
and on their behalf." Retail Cleris v. Schermerhorn,

373 US., at 753.754, 83 5.Ct, at '1465-1466
(internal guotations omitted). By virtue of -§.

8(a)(3), such dues may be required from any
employee under a union-security agreement.
Nothing iz § 8(a)(3) limits, or even addresses, the
purposes to which a union may devote the moneys
collected pursuant to such an agresment. [FN7]

FN6. The Court's insistence that it has not
- changed the meaning of the term
“uniform," see gnte, at 2652, n, 8, misses
the point. The uniformity requirement
obviously requires that the unmion can
collect from nonmembers wunder =
union-security agreement . only those
"pericdic dues and initiation fees"”
collected equally from its members. But
this begs the question: what "periodic
dues and initistion fees"? It is .the

mcam'ng of those terms which the Court .

misconceives.

Under our settled doctrines: of statutory
construction, were there any ambiguity in
the meaning of § 8{a)(3)—which there is
not—the Court would be constrained to
defer to the interpretation of the NLRB,
unless the agency's construction were
contrary to the clear intent of Congress.
Chevron U.S.4. Inc. v. National Resources
Defense Council, Inc, 467 U.S. 837,
842-843, and n. 9, 104 S.Ct. 2778, 2781,
and n 9, 81 LEd2d 694 (1984).
Although the Court apparently finds such
ambiguity, ‘it fails to apply this doctrine.
By reference to a narrow view of
congressional "purpose" pgleaned from
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isolated statements in the legislative
history, and in reliance upon this Court's
interpretation of another statute, the Court
constructs an interpretation that not onmly
finds no support in the statutory language
- or legislative history of § 8(2)(3), but also
contradicts the Board's settled
interpretation of the statutory provision.
The- Court previously has directed:
"Where the Board's construction of the Act
is reasonable, it should not be rejected
'‘merely because the courts might prefer
another view of the statute.! " Fattern
Makers v. NLRB, 473 U.8. 95, 114, 105
5.Ct. 3064, 3075, 87 L.Ed.2d. 68 (1983),
quoting Ford Motor Co. v. NLRB, 441
U.S. 488, 497, 99 S.Ct. 1842, 1849 60
L.Ed2d 420 (1979). Here, the only
apparent motivation for holding that ths
Board's interpretation of § B8{a)(3) is

impermissible, is the Court's view of
another statute:
FN7. The Court's answer to the absolute

lack of evidence that Congress intended to
regulate such expenditures is no emswer at
all, the Court simply reiterates that in
Machinists v. Swreet, 367 U.S. 740, Bl
S.Ct. 1784, 6 L.Ed.2d 1141 (1961), it did
not give weight to congressional silence in
~the RLA on this issue, See ante, at
2655-2656. The point, however, is not
that the Court should give weight to
Congress' silence in the NLRA; the point
is that the Court must find some support in
the NLRA for its proposition. Congress
silence simply highlights that there is no
support for the Court's: mterpretatmn of .the
1947 Congress' intent.

B

The Court's attempt to squeeze support from the
legislative history for its reading of congressional
intent contrary to the plain language of § 8(a)(3) is
unavajling. As its own discussion of the relevant

legisiative materials reveals,. ante, at 2649-2650,

there is no indication that the 1947 Congress
intended to limit the union's authority to collect
from nonmembers the same periodic dues and
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initiation fees it collects from members. Indeed, on
balance, the legislative history reinforces *77¢ what
the statutory language suggests: the provisos
neither limit the uses to which agency fees may be
put nor require nonmembers to be charged less than
the "uniform" dues and mitiation fees,

In Machinists v. NLRB, 362 US. 411, 80 S.Ct.

822, 4 L.Ed.2d 832 (1960), the Court stated: :
"t is well known, and the legislativa histery of
the 1947 Taft-Hartley amendments plainly shows,
that § 8(s)(3)—~including its proviso--represented
the Congressional response to the competing
demands of employee freedom of cheice and

_ union security. Had Congress thought one or the
other overriding, it would doubtless have found
words adequate to express that judgment. ‘It did
‘not do so; it accominodated both interests,
doubtless in a manner unsatisfactory to the
extreme partisans of each, by drawing a line it
thought reasonable, It is not for the

. administrators of the Congressional mandate 10
approach either side of.that line grudgingly." Id.,
at418,n.7, 80 8.Ct., at 827, 0. 7.

The legislative debates surrounding the adoption of
§ 8(a)3) in 1947, show that in crafting the proviso
to § 8(a)(3), Congress was attempting "only to
remedy -the most serious sbuses of compulsory
union membership...' " NLRB v. General Mptors
Corp., 373 U.S,, at 741, 83 8.Ct,, at 1458, quoting
from the. legislative history. The particular
"abuses” Congress identified and attempted to
correct were two: the closed shop, which "deprives
manggement of any real choice of the men it hires”
and gives union leaders "a method of depriving
employees of their jobs, and in some cases [of] a
means of securing a livelihood in their trade or
calling, for purely capricious reasons,” S.Rep. No.
105, 80th Cong., Ist Sess, 6 (1947) (5.Rep.),
Lepislative History of the Labor Management
Relations Act, 1947 (Committee Print compiled for
the Subcommittee on Labor of the Senate
Committee on Labor and Public Welfare), p. 412
(1974) (Leg.Hist.); and those union shops in which
the union sought to obtain indirectly the sams *771
result as that obtained through a closed shop by
pegotisting a4  umion-shop  agreememt and
maintaining a2 "closed" union where it was free to
deny membership to an individual arbitrarily or
discriminatorily and then compel the discharge of
that . person because of his nonmembership, 93
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Cong.Rec. 3836-3837, 4193, 48854886 (1947),
Leg.Hist. 1010, 1096-1097, 1420-1421 (remarks of
Sen. Taft); 93 Cong.Rec. **2662 4135, LegHist.
1061-1062 (remarks of Sen. Ellender). Senator
Taft, the chief sponsor of the Senate bill, in arguing
ageinst an smendment to proscribe zll forms of
union-security agreements, stated that it was unwise
to outlaw unijon-security agreements altogether
"since there had been for such a long time so many
unjon shops in the United States, [and] since in
many trades it was entirely customary and hed
worked satisfactorily,” and that therefore the
appropriate approach was to "meet the problem of

dealing with the abuses which had appeared 93

Cong.Rec. 4885, Leg.Hist, 1420, [FN8] "Congress [
%772 also] recognized that in the absence of a
‘union-security -provision 'many employees shdring
the benefits of what unions ere eblé to accomplish
by collective bargaining will refuse to pay their
share of the cost.' " NLRB v. General Motors Corp.,
373 U.8, at 740-741, 83 S.Ct., at 1458, quoting
S.Rep., at 6, Leg Hist. 412. B

FNB. See also,- g, 93 Cong.Rec. 3837
(1947, LegHist. 1010 (remarks of Sen.
Taft) ("[Blecause the union shop has been
in force in many industries for so many
years .. fto upset it today probably would
destroy relationships of long standing and
probably would bring on more strikes than
it would cure"}.
Despite & legisiative- history rife with
unequivocal statements to the contrary, the
Court concludes that the 1947 Congress
did not set out to restrict union-security
agrecments in & "limited. fashion." Ante, at
2653, Quite =apart from the Court's
unorthodox reliance on representations of
those opposed to the Tafi-Hartley
amendments, the majority's observation
that "Congress viewed the Wagner Act's
regime of . compulsory unionism as
seriously flawed," ibid., begs the question,
The perceived flaws were embedded in
the closed-shop system, not the union-shop
system. Thus, as is characteristic of the
majority's opinion, its comparison to the
RLA, under which there was no
closed-shop system, is beside the point.
See ibid. Congress was aware that under
the NLRA, "the one system [the closed
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shop] ha[d] led to very serious gbuses and
the other system [the union shop] ha [d]
not led to such serious abuses.” 93
Cong.Rec, 4886 (1947), -Leg.Hist. 1421
{remarks of Sen. 'Taft).
Congress banned 'closed shops altogether,
but it made only limited inroads on the
union-shop system that had been in effect
pror to 1947, carefolly describing its
limitations on such agreements, H.R.Rep.
No. 245, 80th Cong., 1st Sess, 9,
Leg.Hist. 300; S.Rep., at 6-7, Leg.Hist.

412413, It could not be clearer from the °

legislative history that in enacting the
provisos to § 8(a)}{3), Congress attempted
to deal only with specific abuses in the
union-shop system, “only the “actual
problems that ha[d] arisen." 93 Cong.Rec.
4886 (1947), Leg.Hist. 1421 (remarks of
Sen. Taft); accord, 93 Cong.Rec.
3836-3837 (1947), LegHist. 1010-1011
(remarks of Sen. Taft). Congress'
philosophy was that it had "to decree either
an oper shop or an open union. [It]
decreed an open umion, .. [which would]
permit the continuation of existing
relationships, and [would] 'not violently
tear apart & great many long-existing
relaticnships and make trouble in the labor
movement; and yet at the same time it
[would) meet the abuses which exist." 93
Cong, Rec. 4886 (1947), Leg.Hist. 1420

. (remarke- of Sen. Taft). Union-security
agreements requiring the payment of
uniform periodic dues and standard
initiation fees were not among the
specified abuses. There was no testimony
reparding problems arising from such
arrangements. Indeed; the subtext of the
entire debate was that such amrangements
were acceptable. The Court's sugpestion
to the contrary is simply untenable.

Congress' solution was to ban the closed shop and
to permit the enforcement of union-shop agreements
as long as union membership is available "on the
same terms and conditions” to all employees, and
mandatory  discharge is required only for
“nonpayment of regular dues and initiation fees."
S.Rep., at 7, 20, Leg.Hist. 413, 426, Congress was
of the view, that, as Senator Taft stated, "[t]he fact
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that the employee will have to pay dues to the union
seems .. to be much less important. The important
thing is that the man will have the job." 93
Cong.Rec. 4886 (1947), Leg.Hist. 1422. "[A] man
can get a job with an employer and can continue in
that job if, in effect, he joins the union and pays the
unicn dues. '

ko

"If he pays the dues without joining the union, he
has the right to be employed." 93 CongRec.
4886 (1947), Leg.Hist. *773 1421-1422. There
is no serious doubt that what Congress had in
mind was a sitvation in which the nommember
employse would "pay the same dues as other
members of the union." 93 Cong.Rec. 4272
(1947), Leg.Hist. 1142 (remarks of Sen. Taft);
accord, 93 Cong.Rec. 3337 (1947), Leg.Hist. 740
(remarks of Sen. Jennings) (members of the
minerity **2663 "should go along and contribute
dues like the others"), In their financial
obligations, therefore, these employees were “in
effect,’ union members, and could not be
discharged pursuant to a union- Security
agreement as long as they maintained this aspect
of union "membership” [FN9] This solution
was viewed as "tak[ing] care" of the free-rider
issue. 93 Cong.Rec. 4887 (1947), Leg.Hist. 1422
(remarks of Sen. Taft).

FN9, The Semate Report explained:
Congress "did not desire to limit the labor
organization with respect to either its
selection of membership or expulsion
therefrom. But [it] did wish to protect the
employee in his job if unreasonably
expelled or denied membership. The tests
provided by the amendment are based

upon facts readily ascertainable and do not |

require the employer to inquire into the
internal affairs of the union." S.Rep, at
20, Leg Hist. 426,

Throughout the hearings and lengthy debate on one -

of the most hotly contested issues that confronted

the 1947 Congress, not once did any Member of

Congress suggest that § 8(a)(3) did not leave
employers and unions free to adopt and enforce
union-security agresments requiring all employees
in the bargaining unit to pay an amount equal to full
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umion dues and standard initiation fees. Nor did
anyone suggest that § 8(a)(3) affected a union's
expenditure of such funds.

Indeed, the lepisiative history indicates that
Congress affirmatively declined to place limitations
on either the amount of dues a union could charpe
or the uses to which it could put these dues. The
Court dismisses as irrelevant the fact that Congress
expressly rejected the House proposal that would
have empowered the NLRB to regulate the
"reasonableness" of union dues and expenditures,
The Court finds meaningful the fact that "[t]he
House bill did not purport to set out the ¥774 rights
of nonmembers who are compelled to pay union
dues, but rather sought to establish a 'bill of rights
for union members' vis-a-vis their union leaders.
HE. Rep., at 31, Leg.Hist. 322 (empliasis added).”
Ante, at 2655, But this is a distinction without a
difference. Contrary to the Court's view, Congress
viewed this proposal as directly related to § 8(a)(3);
Congress clearly saw the nonmembers' interests in
this context as being represented by union members,
[FN10] Thus, Senator Taft explained -the Senate
conferees’ reascms for refusing to accept the
provisions in the House bill:

FN10. The Court appears to believe that
Congress intended § 8(a)(3) to protect the
interests of individual nonmembers in the
uses to which the union puts their moneys.
See ante, at 2655, It could not be clearer,
however, that Congress did not have this in
mind at all. As Senator Taft explained to
his colleague who complained that
requiring a man to join a union he does not
wish to join (pursuant to § 8{a)(3)) was no
less restrictive than a closed shop: in
enacting § B(a)(3), Congress was not trying
"to go into the broader fields of the rights
of particular persoms.” 93 Cong.Rec. 4886
(1947), Leg Hist. 1421.
The only “rights" protected by the §
8(a)(3) provisos are workers' employment
rights. As the legislative debates reflect,
Congress was. principally concerned with
insulating workers' jobs from capricious
-actions by union leaders. "The purpose of
the vnion unfair laber practice provisions
added to § B(a)}(3) was to 'preven[t] the
union from inducing the emplayer to use
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the emoluments of the job to enforce the
union's rules.' " Pattern Makers v. NLRB,
473 U.S, at 126, 105 S.Ct, at 3081
(dissenting opinion), quoting Scofield v.
MNLRE, 354 U.S. 423, 429, B9 S.Ct. 1154,
1157,22 L.Ed.2d 385 (1969).

"In the opinion of the Senate conferees[,] the
language which protected an employee from
losing his job- if & union expelled him for some
reason other than nonpayment of dues and
injtiation fees, uniformly required of all members,
wes considered sufficient protection." 93
Cong.Rec. 6443 (1947), Leg.Hist. 1540,

Congress' decision, in the course of the
well-documented Senate-House compromise, nét to
place any general federal restrictions on the levels
or uses of union dues, [FN11] indicates *775 that it
did not intend **2664 the provisos to limit the uses
to which apency fees may be put.

FN11. Congress pldced only one limitation
on the uses which can be made of union

dues. "[W]ith little apparent discussion or °

opposition,” the Senate conferees adopted
the House bill's prohibition limiting what
unions may spend from dues money on
federal elections. Pipefitters v, United
States, 407 U.8. 385, 405, 92 5.Ct. 2247,
2259-2260, 33 L.Ed.2d 11 (1972), In §
304 of the Labor Management Relations
(Taft-Hartley) Act, 61 St 159-160,
which is now incorporated in the Federal
Election Campaign Act of 1976, 90 Stat..
490, 2 U.S.C. § 441b(a), Congress made it
unlawful for a umion "to make a
contribution or expenditure in connection
with" certain political elections, primaries,
or political conventions.

The Senate conferees also agreed with the
House that some safeguard was needed to
prevent unions from charging new
members exorbitant initiation fees that
effectively "close" the wunion, thereby
"frustrat[ing] the intent of {§ 8(a)(3) 1." 93
- Cong. Rec, 6443 (1947), Leg. Hist. 1540
(remarks of Sen.” Taft). Hence, § 8(b)(5)
was added to the final bill, which makes it
an unfair laber practice for a union which
has negotiated a union-security agreement
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to require initiation fees that the NLRB
"finds excessive or discriminatory under
all the circumstances." 29 US.C. §
158(b)(5). The Senate passed § B8(b)(S)
only after receiving assurances from
Senator Taft that it wounld not allow the
NLRB to regulate union expenditures,
See 93 Cong. Rec, 6859 (1947), Leg.Hist.
1623 (stressing that the provision “ig
limited to initiation fees and does not
cover dues"),

The Court invokes what it apparently sees as a
singleminded legislative purpose, namely, the
eradication of a "free-rider" problem, and then
views the legislative history through this narrow

‘prism. The legislative materials demonstrate,

however, that, contrary to the impression left by the
Court, Congress was not guided solely by a desire
to eliminate "free riders," The 1947 Congress that
carefully crafted § 8(a)(3) was focusing on a quite
different problem—the most serious abuses of
compulsery unionism. As the majority observes,
"Congress carefully tailored [its} solution to the
evils at which it was aimed." 4dmte, at 2650. In

serving its purpose, Congress went only so far in .

foreclosing compulsory unionism. It outlawed
closed shops altogether, but banned unions from

- using union-security provisions only where those

provisions exact more than the injtiation fees and
"periodic dues" uniformly required as conditions of
union *776 membership. Otherwise, it determined
that the regulation of union-security agreements
should be left to specific federal legislation and to
the legislatures and courts of the several States,

‘[FN12] Congress explicitly declined to mandate the

kind of particularized regulation of union dues and
fees which the Court attributes to it today.

FN12. "It wes never the intention of the
[NLRA] .. to preempt the field in this
regard $0 as to deprive the States of their
powers to prevent compulsory unionism."
H.R.Conf.Rep. 510, 80th Cong., lst Sess,
60 (1947), U.8. Code CongServ. 1947,
pp. 1135, 1166, LegHist. 564,
Accordingly, Congress added § 14(b) to
the final bill, which, as enacted, expressly
preserves the authority of the States to
regulate union-security
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including the use of funds collected from
employees pursuant to such an agreement.
See Retail Clerks v. Schermerhorn, 373
. U.S, at 751-752, 83 S.Ct., at 1464-14635.
Many * States in fact have imposed
limitations on- the  union-security
agreements that are permitted in their
jurisdictions. See 2 C. Morris, The
Developing Labor Law 1391-1392 (24 ed.
1983). .

I

By suggesting that the 1947 Congress was driven
principally by 2 desire to eradicate a "free-rider”
problem, the Court finds the means not only to
distort the legislative justification for § 8(2)(3) and
to ignore the provision's plain language, but also to
draw a controlling parallelism to § 2, Eleventh of
the RIA, 64 Stat, 1238, 45 US.C. § 152. As
mistakenas the Court is in its view of Congress’
purpose in enacting § 8(a)(3), the Court is even
more mistaken in its reliance on this Court's
interpretation of § 2, Eleventh in Machinists v.
Street, 367 U.8. 740, 81 S.Ct. 1784, 6 L.Ed.2d
1141 (1961).

The text of § 8(a)(3) of the NLRA is, of course,

. very much like the text of the later enacted § 2,

Eleventh of the RLA. This similarity, however,
does not dictate the conclusion that the 1547
Congress intended § 8(a2)(3) to have a meaning
identical to that which the 1951 Congress intended §
2, Eleventh to have, The Court previously has
held that the scope of the RLA is not identical to
that of the NLRA and that courts should be wary of
drawing parallels between the two statutes. *777
See, eg, First National Maintenance Corp. v,
NLRBE, 452 U.S. 666, 686, n, 23, 101 5.Ct. 2573,
2583, n. 23, 69 L.Ed.2d 318 (1981); Railroad
Trainmen v. Jacksonville Terminal Co., 394 U.S,
369, 383, 89 5.Ct. 1109, 1117, 22 L.Ed.2d 344
(1569). Thus, parallels **2665 between § 8(a)(3)
and § 2, Eleventh, "like all parallels between the
NLRA and the Railway Labor Act, should be drawn
with the utmost care and with full awareness of the
differences between the statutory schemes."
Chicago & N.W.R. Co. v. Transportation Union,
402 U.S. 570, 579, n. 11, 91 S.Ct. 1731, 1736, a.
11, 29 LEd2d 187 (1971). Contrary to the

provisiens were not born of the "same concernfs]";
indeed, they were born of competing concems.
This Court's interpretation of § 2, Eleventh,

- therefore, provides no support for construing §

majority’s conclusion, anre, at 2650, the two -

8(a)(3) in a fashion inconsistent with its plain
language and legislative history. [FN13]

FN13. The dissent in the original panel
decision in this case appropriately
observed: "If the legislative purposes
behind § 8(2)(3) and § 2, Eleventh were
identical, one ‘would expect that [this)
Court in Street would have looked . to the
NLRA for guidance in interpreting § 2,
Eleventh, The Street opinion,  however,
does not significantly rely- on or discuss
‘either the NLRA or § 8(a)(3). Instead, it
focuses on the distinctive features of the
railroad industry and the Railway Labor
Act in construing § 2, Eleventh.," 776 F.2d
1187, 1220 {CA4 1985).

The considerations that ensbled the Court to
cenclude in Street, 367 U.8., at 750, 81 5.Ct, at
1790, that.it is " 'fairly possible’ " and "entirely
reasonable” to read § 2, Eleventh to proscribe
union-security  agreements requiring  uniform
payments from all bargaining-unit employees are
wholly absent with respect to § 8(a)(3). In Streer,
the Court stressed the fact that from 1526, when the
RLA was first cnacted, until 1951 when § 2,
Eleventh assumed its present form, that Act
prohibited all forms of union security and declared
a ‘"policy of complete freedom of .choice of
employees to join or not to join a union." /bid, By
1951, however, Congress recognized "the expenses
end burdens incurred by the unions in the
administration of the complex scheme of the
[RLAL" 367 U.S., at 751, 81 S.Ct., at 1790-1791.
The purpose advanced for amending the RLA in
1951 to authorize union-security agreements for the
first time was "the elimination *778 of the 'free
riders.’ " 367 U.8, at 761, 81 S.Ct., at 1796.
Given that background, the Court was persuaded
that it was possible to conclude that "Congress did
not completely abandon the policy of full freedom
of choice embodied in the .. Act, but rather made
inroads on it for the limited purpose of eliminating
the problems created by the 'free rider.’ " Jd, at
767, 81 5.Ct., at 1799, '
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The NLRA does not share the RLA's uaderlying
policy, which propelled the Court's interpretation of
§ 2, Eleventh in Street. Indeed, the history of the
NLRA points in the opposite direction: the original
policy of the Wagner Act was to permit all forms of
union-security agreements, and such agreements
were commonplace in 1947. Thus, in enacting §
8(a)3), the 1947 Congress, unlike the 1951
Congress, was not making inroads on a policy of
. full freedom of choice in order to provide "a
specific response,” id, at 751, 81 S.Ct, at 1790, to
a particular problem facing unions. Rather, the
1947 amendments to § B(a)(3) were designed to
make an inroad into & preexisting policy of the
sbsolute freedom of private parties under federal
law to negotiate unjon- security agreements, It was
-8 ."limited" inroad, responding to carefully defined
abuses that Congress concluded had arisen in the
union-security agresments permitted by the Wagner
Act. The 1547 Congress did not enact § 8(a)(3) for
the "same purpose" as did the 1951 Congress in
enacting § 2, Eleventh. Therefore, contrary to the
Court's conclusion, ante, at 2657, the latter purpose,
"eliminating 'free riders, " does nor dictate our
construction of § 8{a)(3), regardless of its impact on
our construction of § 2, Eleventh,

In order to overcome this inevitable conclusion, the
Court relies on remarks made by a few Members of
the Cengress in enacting the 1951 amendments to §
2, Eleventh of the RLA, which the Court contends
show that the 1951 Congress viewed those
amendments as identical te the amendments that
had been made to § 8(a)(3) of the NLRA in 1947
See ante, at 2653-2654; see also **2664 ante, at
2649, and n. 4, 2650-2651, 2655-2656. But even

assuming the Court's view of the legislative history.

of § 2, Eleventhis*779 correct (and the legisliative
materials do not obviously impart the message the
Court receives [FN141), it does not provide support
for the Court's strained reading of § 8(z)(3). Its
only possible relevance in this case is to evidence
the 1951 Congress' understanding. of a statute that
partxcular Congress did' not enact. The relevant
question here, however, is what the 1947 Congress
intended by the statute that it enacted. "[I]t is well
settied that ' "the views of & subsequent Congress
form a hazardous basis for inferring the intent of an
carlier one." ' " Russello v. United States, 464 U.S.
16, 26, 104 S.Ct. 296, 302, 78 L.Ed.2d 17 (1983),
quoting Jefferson County Pharmaceuncal Assn. v,
Abbott Laboratories, 460 U.8. 150, 165, n. 27, 103
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5.Ct. 1011, 1021, n. 27, 74 L.Ed.2d 882 (1983}, in
turn quoting United States v. Price, 361 U.S. 304,
313, 80 S.Ct. 326, 331, 4 L.Ed.2d 334 (1960). See
also United States v. Clark, 445 U.S. 23, 33, n. 9,
100 S.Ct. 895, n. 9, 63 L.Ed.2d 171 (1980). It *780
would "surely come as a surprise" to the legislators

- who enacted § B(2)(3) to learn thet, in discerning

their intent, the Court listens not to their voices, but
to those of & later Congress. 4nfe, at 2654, Unlike
the majority, I am unwilling to put the 1951
legislators' words into the 1947 legislators” mouths.

FN14. The Court overstates the clarity of
what wes said about § 8(2)(3) when § 2,
_Eleventh was amended in 1951. As the

Court's recitation of varions statements .

reflects, the extent to which the 1951
Congress saw itself enprafting onto the
RLA terms identical, in all respects, to the
terms of § B{a)(3) is uncertain. See ante,
at 2649, n. 4. The remarks are only
genergl comments about the similarity of
the NLRA unicn- security provisions,
rather than explicit . comperisons of §
8(a)(3) with the provisions of the RLA.
For example, Senator Taft explained: "In
effect, the bill inserts in the railway
mediation law aimost the exact provisions,
so far as they fit, of the Taft-Hartley law,
30 that the conditions regarding the union
shop and the check-off are carried into the
relations between railrcad unions and the
railroads." 96 Cong. Rec. 16267 (1950)
{(emphesis 'added). See also, eg,
H.XR.Rep. No. 2811, 81st Cong:, 2d. Sess.,
4 (1950) (§ 2, Eleventh allows agreements
"of a character" permitted in § B(a)(3)); 96
Cong. Rec. 17049 (1951) (remarks of Rep.
Beckworth) (§ 2, Eleventh extends to
railroads "a prncipie" embodied in §
8(a)(3)). Especially when it is
remembered that Conpress was extending
to unions in the railroad industry the
authority to enter into agreements for

* which they previously had no authority,.

whereas the 1947 Congress had rescinded
authorization for certain kinds of
. union-security agreements, the import of
these statements is ambiguous. To borrow
a phrase from the majority, I "think it far
safer and far more appropriate to construe §
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. B(e)(3) in light of its" language and
legislative history, “than by drawing
inferences from" ambiguous statements
made by Members of a later Congress in
enacting a different statute. Ante, at 2655.

The relevant sources for pgleaning the 1947
Congress' intent are the plain language of § 8(a)(3),
and, at least to the extent that it might reflect a clear
intention contrary to the plain meaning of the
statute, the legislative history of § 8(a)(3). Those
sources show that the 1947 Congress did not intend
§ 8(a)(3) to have the same meaning the Court has
attributed to § 2, Eleventh of the RLA. I therefore
must disagree with the majority’s assertion that the
- Court's decision in Street is "controlling” here. See
anie, at 2648,

1)

In sum, I conclude that, in enacting § 8(2)(3) of the
NLRA, Congress did not intend to prohibit
union-security agreements that require the tender of .
full union dues and standard union initiation fees
from nonmember employees, without regard to how
the union expends the funds so collected. In

. finding controlling weight in this Court's
interpretation of § 2, Eleventh of the RLA {o reach
a contrary conclusion, the Court has not only
eschewed our well- established methods of statutory
construction, but also interpreted the terms of §
8(a}3) in a manner inconsistent with the
congressional purpose clearly expressed in the
statutory language and amply documented in the
legislative history. I dissent.

108 5.Ct. 2641, 487 U.8. 735, 101 L.Ed.2d 634, 56
USLW 4857, 128 LRRM, (BNA) 2729, 109
Lab.Cas. P 10,548

END OF DOCUMENT
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EXHIBIT K

-SixTen and Associates |
Mandate Reimbursement Services

EITH B. PETERSEN, MPA, JD, President Telephone: (858)514-8605
252 Balboa Avenue, Suite 807 : Fax: (858) 514-8645
SanDiego, CA 92117 _ E-Mail: Kbpsixten@aol.com

August 9 2602- ‘ . RECENED

Paula Higashi, Executive Director G 12 un
Commission on State Mandates ‘ N ON
980 Ninth Street, Suite 300 CO§§ﬁgl?n ATES
Sacramento, California 95814 S STA

Re: CSM No. 00-TC-17
: CSM No. 01-TC-14
Test Claims of Clovis Unified School District
ency Fee ements

Dear Ms. Higashi:

. Please find enciosed a copy of the Declaration of Robert J. Temple, with Proof of
Service attached.

. This document was previously sent to you under cover of a letter dated July 23, 2002
without a proof of service.

Sincere_ly,

[/

Keith B. Petersen

C: Mailing List updated June 20, 2002 |
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DECLARATION OF ROBERT J. TEMPLE

San Bernardino Community College District

Test Claim of Clovis Unified School District
Chapter 893, Statutes of 2000 - Test Claim No. 00-TC-17

Chapter 805, Statutes of 2001 - First Amendment - 01-TC-14
e ants

deemment Code Section 3543

" Government Code Section 3546
Government Code Section 3546.3

Title 8, California Code of Reguiations, Section 34030
Title 8, California Code of Regulations, 34055

I, Robert J. Temple, Vice Chancalior, Fiscal Services, San Bernardino
Community College District, make the following declération and statement: -

in my capacity as Vice Chancelior, Fiscal Services, | am familiar with the

requirements of the law relative to Agency Fee Arrangments arising out of the above

described Government Code Sections and Title 8, Caiifomia Code of Regulations.
These Government Code and Title 8 Reguiations require the San Bernardino

Community College District to: |

1) Pursuant to Govemmant Code Section 3546(a) fo estéblish, periodically update
and maintain employee payroll records which identify thosé_ employees who |
choose not to be members of a certified employes organization. Pursuant to
Govemment Code Section 3548(a), establish payroll procedures and thereafter
| implement such procedures so that éutomatic payroll deductions for “fair share
services fees” will be made from the wages of non-exampt employees who

choose not to be members of a certified employee organization and to report and

remit the withheld fees to the appropriate certified employee organization. | .
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2)

3)

_.4)

S)

Draft, approve and distribute an appropriate and neutral notice to existing non-
member employees and new employees, which explains the additional payroll
deduction for “fair share services fees” for no_n-rriember employees of a certified
employee organization.

Pursuant to Government Code Section 3546(d)(1) and Title 8, Califomia Code of
Regulations, Section 34030(a), in the event-a petition to rescind the collectwe
bargaining agreement is filed, wnthm 20 days of the filing of the petition, to file with
the regional office of PERB an alphabstical list containing the names and job
titles or classifications of the persons employed in the unit as of the last date of
the payroll period immediately preceding _the date the petition was ﬁled. and to
supply any other required admihistxjative support as required by PERB, pursuant |
to Government Code Section 3548, subdivisions (¢) and (d)(3).

Pursuant to Govemment Code Section 3546(d)(1), in the event the collective
bargaining agreement is res;cinded, to establish new payroll procedures and
thereafter implement such procedures so that automatic payroll deductions for
“fair share services fees’ are no lenger made from the wageé of non-exampt

employees who choose not to be members of a certified employee organization

.and to no longer report and remit fees fo the appropriaie certified employee

organization.

Pursuant to Government Code Section 3546(d)(2) and Title 8, California Code of

Regulations, Section 34055(a), in the event a petition fo reinstate the collective
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's)

7)

8)

9)

bargaining agreement is filed, within 20 days of the filing of the petition, o file with .
the regional oﬁw of PERB an alphabetical list containing the names and job'

tittes or classifications of the persons employed in the unit as of the lést date of
the payroll period immediately preceding the date the petition was filed and to
supply any required administrative support as may be required by PERB,

pursuant to Government Code Section 3546, subdivisions {c) and (d)(3).

Pursuant to Government Code Section 3546(d)(2), in the event the collective

- bargaining agreemént is reinstated, to reestablish payroll procedures and

thereafter implement such reestablished procedures so that automatic payroll

deductions for “fair share services fees” will again be made from the wages of

non-exempt employees who choose not to be rﬁembers of a certified employee
organization and_ to agaih report and remit the witHheld fees to the appropriats
certified employee organization.

Pursuant to Government Code Section 3546.3, establish and implement
procedures to determine which employees claim a conscientious objection to the
withholding of *fair share services fees”.

Pursuant to Government Code Section 3546.3, establish payroll procedures and

thereafter implement such procedures so that automatic payroll deductions for

~ fair share services fees wilt not be made from the wages of those claiming

conscientious cbjections.

Pursuant to Government Code Section 3546.3, establish procedures and
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thereafter implement such procedures to verify, at least annually, that payments
to ndnreligious, nonlabor charitable organizations have been made by employees
who have claimed conscientious objections.

10) Pursuant to Government Code section 3546(a), to.adjust payroll withhoidings for
rebates or withholding reductions for that portion of fair share_servicé fees that
are not germane o the employée organization function as the exclusive _
ba@ainiﬁg representatiﬁe when so determined pursuant to reguiations adopted
by the Pubfic Employment Relations Boafd,.

11)  Pursuant to Government Code Section 3548, subdivision (g), té take any and all
necessary actions, when necessary, to.recover reasonable legal fees, legal costs

. and settlement or judgment liabilities from the recognized employee organization, '
~ arising from any court or administrative action relating to the school! district's
compliance with the section.

12) - Pursuant to Govemment Code Section 2548, Subdivision (f), to provide the'
exclusive representaﬁve of a public school employee a list of home addresses for
each employee of a bargaining unit, regardiess of when the employees

. commenced employment, and periodically update and correct the list to reflect
- changes of address, additions for new employeés and deletions of former
emptoyees.' pursuant to subdiviﬁon (f) of Section 35486.
It is- estimated that the district has incurred more than $200, annually,

imptementing the above described duties for the pefiod of July 1, 2000 through June 30,
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2002 for which the district has not been reimbursed by any federal , state of local
| government agency, and for which it cannot otherwise obtain reimbursemaent.

The foregoing facts are known fo me per’sonal!y and, if so required, | could testify
to the statements made herein. | hereby'declare under penalty of perjury that the
foregoing is true and correct except where stated upon information and belief and,
where so stated, | declare that | believe them to be true. |

EXECUTED this 1T 37 Day of July, 2002 in the City of San Bemardino, California.

TR

Robert J. Temple  *
Vice Chancellor - Fiscal Services
San Bernardino Community College District
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PROOE OF SERVICE

Re: CSM#00-TC-17
CSM #01-TC-14

Agency Fee Arrangements

|, the undersigned, declare as follows:

| am embloyed in the County of San Diego, State of California. | am 18 years of age or
older and am not a party to the entitied causes(s). My business address is 5252 Balboa
Avenue, Suite 807, San Diego, California 92117.

On August 9, 2002, | served the attached Declaration of Robert J. Temple dated July
17, 2002 on behalf of test claimant Clovis Unified School District, to the parties on the
attached CSM Mailing List for 01-TC-14 (Amendment to 00-TC-17), dated June 20,
2002, for this claim that was provided by the Commission on State Mandates, by placing
a true copy thereof to the Commission and other state agencies and persons in the
United States Mait at San Diego, California, with first-class postage thereon fully paid.

| declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct, and that this declaration was executed on August 9, 2002,
at San Diego, California.

Leo Shaw
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Original List Date: 05/01/2002

Last Updated: 06/20!2002
List Print Date: 06/20/2002

Clalm Numbar: 01-TC-14 (Amendment to'00-TC-17)

Issue; Agency Fee Arrangements

Ms. Harmeet Barkschat,
Mandate Resource Services

5325 Elkhorn Blvd., #307
Saeramento CA 95842

Tel:  (916)727-1350  Fax: (9]6) 727-1734 Interestad Pérson
Dr. Carcl Berg,
Education Mandated Cost Network
1121 L Street Suite 1060
Sacraments CA 95814
L Tal: (9 16) 446-7517  Fax: (916)446-2011 Interested Person
Ms. Susan Geanacou, Senior Staff Atltorn'uy (A-15)
Depariment of Finance
915 L Street, Suite 1150
. Sacramento CA 95814
Tel: (916)445.3274  Fax: (916) 327-0220 State Agency
Mr.-Glenn Heas, Burcau Chiel (B-8)
State Controller's Office
Division of Accounting & Reporting
1 3301 C Street  Sulte 500
Sacramento CA 95816
1 el (916)445-8757  Fax: (916)323-4807 State Agency
! :
| SO U —
Mr. Tom Lutzenberger, Pﬁncipal Analyst (A-15)
Department of Financs
915 L Street, 6th Floor
Sacramento CA 95814
| Tel: (916)445-8913  Fax: (916)327-0225 State Agency J

Mauing Information Other

Mailing List

Mr. Bill McGuire, Assistant Superintendent

Clovis Unified Schoel Disirict.

1450 Herndon

Clovis CA 93611-059% .

Tel: (559)327-9000  Fax: (559)327-912¢ Claimant
Mr. Paul Minney,

Spector, Middleton, Young & Minney, LLP

7-Park Center Drive

Sacramento CA 95825

Tel; - (916) 646-1400 ax: (916) 646-1300 Interested Person
Mr. Keith B. Petessen, Preaident

SixTen & Associates

5252 Balboa Avenue  Suits 807

San Diego CA 92117 )

Tel: (B58)514-8605  Fax: (B5B) 514-8645 Claimant
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Ms. Sundy Reynolds, Prasident
Reynoids Consulting Group, Inc.’

P.C. Box 987
Sun City CA 92586

Tel: (909)672-9964  Fax: (909) 672-9963

Interested Person

Ms. Patricis Ryan, .
Callfomia Mental Health Directors Association

2030 J Street
Bacramento CA 95814

Tel: (916)556-3477  Fax: (916) 4464519

Interested Pers'
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i

i Mr. Gerry Shelton, Administrator  (E-8)
Department of Education
School Fiseal Services

| 560 Street  Suite 150
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STATE OF CALIFORNIA ‘ E arnoLo scx EXHIBIT L

COMMISSION ON STATE MANDATES
880 NINTH STREET, SUITE 300

CRAMENTO, CA 85814
NE: (816) 323-3662"
. (B18) 445-0278

E-mall: csminfo@csm.ca.gov

Qctober 7, 2005

. Mr, Keith B. Petersen
SixTen and Associates ,
5252 Balboa Avenue, Suite 807 -
San Diego, CA 92117

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Draft Staff Analysis and Hearing Date
Agency Fee Arrangements (00-TC-17, 01-TC-14)
Clovis Unified School District, Claimant
Statutes 1980, chapter 816; Statutes 2000, chapter 893; btatutes 2001, chapter 805
Government Code sections 3543, 3546, and 3546.3

Dear Mr. Petersen:

The draft staff analysis of this test claim is enciosed for your review and cornment

Whritten Comments

.f" ~ Any party or interested person may file written comments on the draft staff analysis by Monday,
October 31, 2005. You are advised that comments filed with the Commission are required to be
~ simultaneously served on the other interested parties on the mailing list, and to be accompanied
by a proof of service, (Cal. Code Regs,, tit. 2, § 1181.2.) If you would like to request an
extension of time to file comments, please refer to section 1183.01, subdivision (c)(1), of the
Commission’s regulations,

Hearing

This fest claim is set for hearing on Friday, December 9, 2005 at 10:30 am. in Room 126 of the
State Capitol, Sacramento, California. The final staff analysis will be issued on or about
November 23, 2005, Please let us know in advance if you or a representative of your agency will
testify at the hearing, and if other witnesses will appear. If you would like to request

postponement of the hearing, please refer to section 1183.01, subdivision (¢)(2), of the
Commission’s regulations.

Please contact Camille Shelton at (916) 323-3562 w1th any guestions regardmg the above.

Sincerely,

PAULA HIGASHI
Executive Director

.) Enc. Draft Staff Analysis
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Hearing Date: Decctaber 9, 2005
FAMANDATES\2000\tc\00-tc-1 NTCtedreftsa.doc

ITEM__

TEST CLAIM |

DRAFT STAFF ANALYSIS
'Governmient Code Sections 3543, 3546, and 3546.3

Statutes 1980, Chapter 816
Statutes 2000, Chapter 893
Statutes 2001, Chapter 805

| California Code of Regulations, Title 8, Sections 34030 and l34_055
. Agency Fee Arrangements (00-TC-17, 01-TC-14)
- Clovis Unified School District, Claimant

- EXECUTIVE:SUMMARY
The Executive Summary will be included with the Final Staff Analysis.

Test Claim 00-TC-17, 01-rC-14
’ Draft Staff Analysis
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'STAFF ANALYSIS

Claimant -

Clovis Unified School District -

Chronology SULE - . v

06/27/01  Claimant files original test claim (00-TC-17) with the Commission

07/02/01 .Commission staff issues cnmpleteness rewew letter |

08/06/01 California Community: Colleges Chancellor 's Office files comments on the test
clatm _ o .

08/06/01 Department of Fiha.ucf‘:'(DOF) filés comments ori the test claim:-

09/10/01 . - Claimant files rebuttal to state agency comments- .

05/15/02.  Claimant files test claim amiéndment (01-TC-14) with the Commission

' 05/20/02  Commission staff issues completeness review letter on test claim amendment
06/19/02 - DOF requests an extens:on of tmae to, ﬁle comments on the amendment
06/20/02 Commission staff grants extensmn request

07/31/02 DOF files comments on the a.mendment to the test claini

08/07/02 * Claimant declmes to file a rebutta.l to DOF’s comments on the “test claifn’
' amendment .

08/ 12/02 Claimant representative ﬁles a declaration from the Vice Chancellor, Fiscal
Services of the San Bernardino Community College District, alleging costs
incurred pursuant to the test claim legislation

10/07/05 Commission staff issues the draft staff analysis
Background '

The Agency Fee Arrangements test claim, filed by Clovis Unified School District, addresses _
issues within the collective bargaining process and employer—emp_loyee relations in California’s
K-14 public school systems. Specifically, the test claim legislation focuses on the payment of
fees by non-union member (or “fair share™) employees to exclusive representative orgamzatlons
In 1975, the Legislature enacted the Educational Employment Relations Act (EERA).! In doing
so, the Legislature sought to “promote the improvement of personnel management and

! Statutes 19735, chapter 961. Pursuant to Government Code section 3541.3, subdivision (g), the
Public Employment Relations Board (PERB) is vested with the authority to “adopt... rules and
regulations to carry out the provisions and effectuate the purposes and policies” of the EERA.
(Government Code sections 3540 et seq.). Accordmgly, in Code of Regulations, title 8, section
32001, subdivision {c), PERB has declared that *“‘{s]chool district’ as used in the EERA means a
school chstnct of any kind or class, including any public community college district, w1thm the
state’). .

Test Claim 00-TC-17, 01- TC—M -

. Draft Stqﬂ' Analysis
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employer-employee relations within the pubhe school systems in the State of Cf:thfornra.”2 Tlns
policy airned at furthermg the public interest in “mmntammg the continuity and quahty of

educational services.”

The EERA imposes on sehool drstncts the duty to “meet and negohate” w1th an employee
orgenization selected as the exclusrve representative of an employee bargammg unit on matters
within the s€ope of representatlon The scope of representahon is litited to “matters relating to
wages, hours of employment, and other tefms and: conditions of employment.” 3 The EERA
expheltly meludes orgamzatronal secunty’ w1th1n the | seope 'of representatlon 6

: Government Cocle seetlon 3540 1 subdnnsron (1), prowdes two deﬁmtlons for “orgamzatlonal

security.” The. first desonbes orga.mzatronal security as:

[a]n arrangement pursuant to which 4 public.school employee may deelde
whether or not-tojoir an eriployee-orgafiization, but which réquires him or her;-as

- a condition of continued employment, if he.or she does join, to mamtam his or her
membershlp in good standmg for the duratlon of the wntten agreement

Thus; such an arrangement woilld provn:le thiit once an emp]oyee organization has been sélected
by an ernployee bargalmng it as'exclusive répresentative, each. employee has the option'of .
either joining or not joining the employee organization.

Alternatrvely, the second deﬁmhon descnbes orgamzatlonal secunty as:

[a]n an:angement that reqmres an employee as a condltron of. eontmued
.employment, elther to Jo‘ the recogmzed or cernﬁed employee orgamzatlon, or
_to pay the orgamzat_ton aseryice f fee in &l amount not to exceed the’ standard

initiation fee, penochc dues, and general assessments of 't'he orgamzatlon for the .
duration oflthe agreement

" This type of orgam:zanonal seeunty arrangement dlctates that an employee ina bargalmng umt

for which an employee orga.mzatlon has been sélected as exclusive representatwe nivst either (a)
join the emiployee organization, or (b) pay such organization a-sérvice fee or agency fee
arrangement: Theé EERA-explicitly decldres that the “employee organizationtécogiized or
certified as the ‘éxclusive representatwe for thé purpose of meeting and negotlatmg shall fan'ly

. represent each and every employee in the appropnate unit.’ i

2 Government Code see‘uon 3540 ) n

} San Diego Teacher.s' Assn. v, Supérior Court (1979) 24 Cal3d 1, 11:°
* Government Code section 3543.3.

5 Government Code- seetlon 3543‘ 2.

§ Former Govemment Code section 3546 provided that “organizational security... shall be within
the scope of representation.” (Stats. 1975, ch. 961, § 2). In 2000, forimet Government Code
section 3546 was repealed (Stats. 2000, ch. 893), but similar language wes added via the same
bill to Government Code section 3540.1, subdivision (i), which now provrdes that

_ “‘Orgamzatronal secunty is within the scope of mpresentatlon

? Government Code seetmn 3544 9.

' Test Claim 00-TC-17, 01-TC-14
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Under priot law, orgamzshonal security arrangeinents were silbject to the collecuve bargaining
process. Statutes 2000, chapter 893 created 4 statutory organizational seeunty arrangernent - .
removing the basic issue from the bargammg process. . )

Clalmant’s Posltlon

: Clmmant, Clows Umﬁed Sehool District, :ﬁled a- test claim on Ju.ne 27, 2001 8 ellegmg
Government Code sections 3543. and 3546, as. aménded by’ Statutes 2000, ehaptet 893, unpose
reimbursable state—mandated activities-on, K—I4 school dlstncts for activities mcludmg .

: estabhshmg and mplementmg payroll procedures for collectmg fair share service fees, and
remitting the fees to the' ceftifiéd eriployee orgamzatlon Claimant alleges & new activity to
“Draft, approve and distribute an appropriate and netral notice to existing non-member
employees and new employees, which explains the additional payroll deduction for ‘fair share

_services fees’ for non-member employees ofa. eeruﬁed employee organization.” . - -

Additionally, clalmen elleges that Government itﬁlode Section 3546.3 as added by Statutes 1980,
chapter 816, requiresschibol districts to “Bstablish and impleriétit procédures 1o detetmire which
employees clam:l 8 eonsclentlous obJeetmn to. the. mthholdmg of fair. share services fees,’” and -

......

such consmentlous objectors

Claimant also alleges the California Code of Regulatlons t1t1e 8, secuons 34030 a.nd 34055,

requires K-14 school districts, within 20 days of a filed petltlon to rescind or reinstate the

collectlve bargammg agreement ﬁle thh the reg10 al officé of 'the Pubhc Employment
th d

P . : P
- preceding the date thé petltton ind estabhsh new payroll procedures, as needed

On May 15, 2002,° claimant filed a test claim amendment allegmg the followmg reimbursable
state-mandated actm’nes ﬁ-om a.mendments by Statutes 2001 chapter 805 '

. Estabhsh procedures and:thereafter 1mplement such procedures, to verify, at least
- annually, that:payments to nonreligious, nonlabor: charitable organizations have..
been made by employees who have. cla]med conselenuous objections pursuant to
Government Code section 3546.3. - :

s Adjust payroll vatbholdmgs for rebates or withholding reductions for that portlon
of fair share service fees that are not germane to the employee organization
function as the exclusive bargaining representative when s0 determined piirsuant
to regulations adopted by PERB, pursuant to Government Code seetlon 3546
subdivision (a).

o Take any and all necessary actions, when necessary, to recover reasonable legal
fees, legal costs and settlement or Judgment liabilities from the- recogmzed

B Potentxal relmbursement period for this clmm begms no eérlier than July 1, 1999. (Gov Code,
§.17557, subd. (¢).)° . _

? Potential reimbursement period for any newly-alleged test claim leglslatlon begins no earlier
than January 1, 2002, the operative date of Statutes 2001, chapter 805. ' :

Test Claim 00-TC-17, 01-TC-14
: Draft Staff Analysis
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employee organization, arising from any court or administrative actlon relating to
~the:school district’s compliance with the section pursuant to Government Code
section 3 546 subdrvxsron (e),

» Provide the BXCIHS]VB representatlve of a public sehool employee a hst of home
. addresses for each employee of a bargaining unit, regardless.of when the -
employees commenced employment, and penodreally update and correct the list -
to reflect changes of address, additions for new employees and deletions of
former employees, pursuant to Government Code section 3546, subdivision (f).

Claimant's eomplete detailed allegations are found in the Amendment t0 the Test Claim Fllmg, :
pages | ﬁve through mne recerved May 15 2002 “

Department of Fmance 8 Posmon

DOF filed comments oh August 3 2001 and July 30, 2002 acldressmg ‘the allegatlons stated in
the test elaJm ‘it subsequent amendment Regardmg claimant’s allegahons that’ the test claitn

legislation mandates a vanety of activities ‘involving the'establishrhent and fnaintenance of

payroll procediires to account for deduetmg fair sharé service fées and-transmitting those feesto
the employes organizatiori, DOF.contends that public schoo! employers who did not riegotiate -
and implément orgamzanonal security arrangements prior ‘to:the enactment of Statutes 2000
chapter-893 are justified in clsummg mandated costs. However those employers who did _
nego’nate and. 1mplement orga.mzatlonal security arrangements prior to the enactment of Statutes -
2000 ehapter 893 are not Justlﬂed in malcmg sumlar cla.lms for relmbursement DOF argues that
amendments “would presumably have already estabhshed" such pay'roll proeedures and those -
employers should not “be reimbursed for costs they voluntarily incurred.”

. DOF has similar argumernts regarding claimant s aIlegations on costs ineurred in complying with

' arrangement is ﬂled

Regardmg clarmant’s allegation that it must draft notlces expla.mmg the fee cleductxons to
employees paying fair share servige fees, DDF argues that:no, suoh mandate exists. DOF relies
on Californid Code of Regulatwns, title 8, section- 32992 w]:uoh ;provides that each. employes

requu'ed to.pay an.agency. fee shall receive Wntten notlce from the excluswe representahve” i
regardmg the fee. deduc’non o . -

oyt - AT

Likewise, respondmg to claimant’s allegatmn thiait it inust 'mEur casts in takitig the necessary'
actions in recovering logal fees fromn an exclusive representative under Government Code section.

3546, subdivision (€), DOF asserts that the subdmsron by its plain language, does not imposé -
any duties on the public school employer

DOF’s other commerits and srguments will be addressed in the analy31s below, where pertment
Cahi'orma Communlty Colleges Chancellor 8 Ofﬁce Posrtmn

The Callforma Commumty Colleges Chaneellor § Ofﬁee (“Chancellor s Ofﬁce”) filed comments
regardmg this test claim on July 30, 2001. The Chancellor’s Office begins by noting that
community eolleges are subject 1o PERB’ Junschchon Secondly, looking fo the statutes
tegarding orgamzatlonal security, the Cha.ncellor 5 Offiee beheves that “the prthsmns ‘of

Test Claim 00-TC-17, 01-TC-14
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Government Code [sectmns] 3540.1 and 3546 and the related unplemenung regulations in the
. Code of Regulatlons impose a mandate of specific tasks for commumty oolIege district staff.”

The Chancellor’s Office concludes by stating that no funds have been Elppropnated for costs
incurred in performmg these actmt:es, and that norie of the provisions ‘of Government Cde
section 17556 apply to oommumty colleges “oomplymg with the mandate.”

Discussion

T e

The courts have found that article XIII B, sectlon 6 of the California Constxtut\on recognizes
the state constitutional restrictions on the powers of local government to tax ang- spend, 1 “Its
purpose is to preclude the stite from shifting financial respons1b111ty for carrying | out., ,
governmental functions to local agencies, which are ‘ill equipped’ to assure mcreased ﬁnanmal
responsxbﬂmes because of the taxing and spending limitations that-aiticles XTI A ‘and XIII‘B -
impose.'* A test claim statute or executive order may impoge a re1mbursab1e state-mandated -
program 1f it orders or comimarnds a local agency or school district to €Ngage. Ln an. aetlv1ty or .
task.”® In addlhon, the requued actiyjty or task: miiét be new, ‘constituting a “new, program,’ "orit
must create g “hlgher level of, service™ over the previously requlred level-of service.

The courts have deﬁned a “program" ‘'subjéct 1o articie XTI B, sedtion 6, of the Cahforma
Const:tuuon as orie that carries outithe govemmental funotlon of: provnd.mg pubhc services, or a
law that imposes unigue requiréments-on Jocal agerncies or school:districts: to ihplément'a stite’
policy, but does not- apply generally to all fésidents and entities‘in the: state.’® To determine if: the
program:is new or lmposes a l:ugher level of sétvice, the test cldim: legxslatxon must be- compared
w1th the legal requuements in effect 1mmed1ately before the enaotment of the test eleum

i

1% Article XIII B, sectton 6 subdnnswn (a) prowdes (a) Whenever the Leglslature or any state
agency-mandates a new program or higher level of service on any local govemment the state

shall prcmde asubvention of funds to reimburse that local govérnment, for thecosts of the
program or increased level of sérvice; eXcept:that the Legxslature may, but negd fiof,; prov1de 8-
subvention of fiinds for-the following ‘meandates:. (1) Legislative mandates requested- by the- Iocal '
agency affected: (2) Legislation defining'a new crime or changiiig an existing definition of 8™
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or-
regulations initially implementing legislation enacted.prior to.January-1, 1975. .

" Department of Financev. Commzsszon on State Mandate.s' (Kern Hzgh School Dz.s't ) (2003)- 30
Cal .4th 727, 735:

12 County of San Diego v, State of California (1997) 15 Cal.4th 68, 81
13 Long Bedch Umﬁea‘ School Dist. v. Srate of Calzﬁ)rma (1 990) 225 Cal App 3d 155 174

' San Diego Unified School Dist. v. Commiission ok Sz‘ate Mandares (2004) 33 Cal 4th 859 87.8
(San Diego. Unified School Dist,); Lucza Mar Umﬁed School Dist. v, Hamg (198 8) 44 Cal 3d
830, 835 (Lucia Mar).

13 San Diego, Umﬁed SchooI Dist., supra, 33-Cal. 4th 859, 874-875 (reafﬁrmmg the test set out in
County of Los Angeéles v. State of California (1987) 43 Cal 3d 46, 56, see dlso Lucia Mar, supra :
44 Cal3d 830, 835.))

1.

Test Claim 00-TC-17, 01-TC-14
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o Hf“""employment 0] _]01.1'1 the rebogmzed employee’ ol;gamzatlon or to pay the

legtsla‘non A "higher level of service” occurs when the new “requlrements were mtended to
provide an enhanced service to the pubhe »l Coa

Finally, the newly reqmred actmty or mereased level of service must unpose costs mandated by
the state.'® E : .

The Comrmssxon is vested thh exoluslve authonty ta adJuchcate dlsputesi over the existence of
state-mandated programs w1thm the meamng of article XIIT'B, section 6: ’ In makmg its’
decisions, the Comimission rust stnotly dohstrue arhcle XUl B, section 6, and not apply it as an

- “eqmtable remedy to cure the percewed unfatmess resultmg from polmcal decxslons on fundmg

pnonhes

Issue 1: . Is the test clalm leglslatlon sub]ect to artu:le XI[I B sect‘mn 6 of the
Cahforma ConStit'u’tlon? .

Goveriment C’ode Seonon 3543

Government Code sec’non 3543 Wwas rewritten by Statutes 2000 chapter 893. Statutes of 2001
chapter’ 805 amended one sentence as indicated by underlme below

: (a) Publ1c school employees shall have the right to form, join, | and partlclpate in_
the activities of employee organizations of their own choosmg for the purpose.of
. representatlon onall matters of employer-employee relanons If the exeluswe
representative of a unit.provides notificatior, s § secified by subdlwsmn ) of -
Seotton 3346, public school employses Who are in‘a unit for ‘which an exclusive
beeh sélected, shall be requin lm ied

ed, a5 8 condmon of con

orgamzatxon 4 fair share services ‘fee, as required by Section 3546 If a ma] ority
of the members of a bargaining unit resomd that arrangement elther of the -
followmg opttons shall be applqcable '

'(l) The recog:mzed employee orgamzatlon may pet1t10n for the remstatement of
T e_t_nent descnbed i subdllwswn (a) of Sectlon 3546 pursuant {0 the ‘
prooedures in. paragraph (2) of Sl.lbdlYlSan (d) of Seehon 3546

(2) The employees may negotxate exther of the two forms of orgamzattonal '
security described in subdivision.(i) of Section 3540.1. :

835.
1 San Diego Umf‘ed School Dm supra, 33 Cal, 4th 859 878.

' County of Fresno v. State af California (1991)'53 Cal.3d 482, 487; County of Sonoma-v.

Commission on State.Mandates (2000) 84 Cal.App.4th 1265 1284 (County of Sonoma),
Government Code sections 17514 and 17556.

¥ Kinlaw v. State of Cal:forma (1991) 54 Cal, 3d 326 331 334, Govemment Code sectlons
17551 and 17552 :

D County of Sorioma, supra, 84 Cal App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal. App 4th 1802, 1817, P

18 San Dzego Uny‘ied School Dzsr supra, 33 Cal 4th 859 878 Luc:la Mar supra, 44 Cal 3d 830,

Test Claim 00-TC-17, 0I-TC-14
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(b) Ariy employee may at any time present grievances to his or her employer, and -
have such grievances adjusted, without the intervention of the exclusive
representative, as long as the adjusiment is reached prior to arbitration pursuant to
Sections 3548.5, 3548.6, 3548.7, and 3548.8 and the adjustment is not

inconsistent with the terms of a written agreement then in effect; provrded that

the public schoal employer shall not agree toa resolution of the grievance until

the exclusive representatlve has réceived a copy of the grievance and the proposed
resolutlon ‘and has been grven the opportumty to file a response S

Before the amendment in 2000 pnor law provided: “Public school employees shall have the
right to form, join, and partxclpate in the activities of employee organizations of their own
choosing fof the purpose of representation on all matters of employer—employee relations. Public
schiool employees shall also have the right to refuse to join 'or participate in the activities of
employee orgamzauons and shall have the right to represent themselves individually in then‘
approptiate unit have se]ected BN exclus'ir'f'e representatrve and if has been recogruzed pursuant to
" Section 3544.1 or certified pursuant to Section 3544.7, no employee ini that uriit may meet and
negotiate with the pubhc school employer.” Current subdivision (b) is identical to prior law.

In-order to bé subJect to artrcle XIII'B, section 6, of the California Conshtutlon ‘the test claim
legislation must rmpose a state-mandated actrwty on'a local agency or school d:strrct ‘Courts
have adopted a “strict constructron” mterpretatlon of article X111 B, séction 6.7 Con31stent with
. this narrow mterpretatron the term © mandate” has been construed accordmg to its commonly
understood meamng as an order or command w23 Thus the test clar.m legrslatlon must require

a local government entlty to perform an actmty in ‘ordér to fa.ll w1thm the scope of artlcle XM B,
section 6. -

According to the well-settled rules of statutory constructron an exammatron of a statute claimed

to constitute a reimbursable state mandate begins with the plain language of the statute, and
“where the language ig clear there i 1s no room for mterpretatlou thre the Legrslature has.

not found it appropriate 16 inclide express requxrements ina statute it is mappropnate for a court

to write such requirements into the statute.®® The California Supreme Court has noted that “Iwle

cannot... read a mandate into language which is pla.mly drscretxonary

Begm.umg with the plain language of section’ 3543 subdivision (a), theré is no activity rrnposed
. on the public school employer. While public school employees “shall be required” to either join
the employee orgamzatron selected by the unit as exclusive representative or to pay such
orgamzutmn a service fee, there is nothing in the language of section 3543, subdivision (a),
imposing upon the public school employer the obligation to perform any activities.

2 Kern High School Dist., supra, 30 Cal.4th 727, 740.

% City of Scin Jose, supra, 45 Cél.App.4th 1802, 1816-17. h

® Long Beach Unified School Dist., supra, 225 Cal.App.3d 155, 174.

3 City of Merced v. State of California (1984) 153 Cal. App.3d 777. .

5 Whitcomb Hotel, Inc. v. California Employment Commission (1944) 24 Cal. App 2d.753,757. .
%6 City of San Jose, supra, 45 Cal.App.4th 1802, 1816: '
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Government Code section 3543, subdivision (a), by its plain language, fails to impose any -
activities on school districts.: Section 3543, subdivision (b);'contains the sdme langiage found in
former section 3543 and therefore is not new, nor does the plarn language of subdivision (b)
1mpose any-duties upon school districts. :Accordingly, staff finds that Government Code sectlon
3543 is niot subject to'article XIII B, section 6,-of the California Constitution.

‘Government Code Section 3546.3;

Govemment Code section 3546. 3 was added by Statutes 1980 chapter 816 as follows

Notwrthstandmg subdwrsron (1) of Sectlon 3540 1, Sectxon 3546 or any other
provisien of this chapter, any: employee who.is a member of a religious body
whose traditional tenets or teachings include ob_]ecuons to Joxmng or financially
supporting employee organizations shall not be required to join, maintain
membership in, or financially support any employee orgamzatlon is 4 condition

- of employment; excéptithat stich employee may be required; in lieu of'a'service
fee;:to pay.sums equal to:such service feegither to.a. nom'ehgmus nonlabor.

_ organization, charitable fund. exempt fror taxation under Séction 501(c) (3) of
‘Title 26 of the Internal Revenue Code, chosen:by. such, employee from a list-of at
least:three such: funds; designated in the organizational seclifity-arrangement, or if
the arrangement fails to désignate such funds, then to any sich furid chosen by.1 the
employee. Either the employe¢ organization or the. publlc school employer may
require that proof of such payments be'made on an annual basis,to the publlc
“schdcl employer as a condition’ of‘contmued exemption:from theitequirément of .
financial support to the recognized employee organization::If such- employee who
holds conscigntious objectlons pursuant to this section requests the employee
orgamzanon tg use the ¢ grievance, procedure or arb1trat10n procedure on the o

‘ employee‘s behal,f the ernployee orgamzatron is authonzed fo oharge the
emp oyee.for the reasonable cost.of uging s such procedu.re

Staff finds that Government Code sectiof 3546.345 tot subJeot to: artrcle )C[II B, section 6, of the

California Constitution because section 3546.3 does not impose any state-mandated activities on
school districts,

Claimant asserts that section 3546 3 requires ; sehool d1stncts to estabhsh and mamtam
procedures for determining-which. employees may claim a conscientious objection;. establish
proceduires {6 ensure that fair share service:fee deductions are not made from the wages of those -
employees claiming such objections, and to establish proéedures to ensure, at least armually, that
those employees are malung payments to charitable'organizations-in liew'of service fee
deductions.. DOF, in its August 3, 2001 commeits; argues that school distriéts that negotiated
and-implemented organizational security arrangements Prior.to the enactrnent of the 2000
amendments.are not justified in claiming'mandated costs, but that school districts that did not
negotiate such ditangements are-justified in claiming andated costs. DOPF’s ‘position is

grounded in the discretionary nature of the collective bargzumng process, and that employers . .

* who negotiated organizational security arrangements prior to the enactment of the 2000

amendments should not “be reimbursed for costs they voluntarily incurred.”™¥

" 27 Department of Finance, August 3, 2001 Comments, page 3.
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Just as discussed above regarding Government Code section 3543, the plain language of - :
Government Cede section 3546.3 is also dlscretronary Section 3546.3 states only that an - .
. employee holdmg a-conscientious objéction o joining or’ finaricially supporting an. employee

.- organization “may be reqmred” 1o make payments to & nonreligious, nonlabot, charitable

orgamz.atlon in liev of paying a fair share service fee to such organization. (Emphasis added).

Section 3546.3 doss not | impose any obligation on school districts: Seetlon 3546.3 provides that
“[e]ither the employee organization or the public school employer may require that proof of such-

payments be made on an anritial basis.” ('Emphasrs added). Section 3546.3, by its plam meaning,

does not require or.commandschool districts to do anyth.mg Accordmgly, staff finds that

Government Code section 3546.3 is hot subject to article XII B, sectron 6 of the Cahforma

. Constitution. = . : :

Remaining TestClazm Legi.s'lanan e P, e

In order for the’ remammg test claun leglslatlon to be subject to’ artlcle XII B, sectwn 6 of the
California Constitiition; the leglslatlon must-constitute a “program.” Govemment Code‘séction
3546 provides, in part, that “the emiployer shall deduct the amount of the fdir sharé sérvice fee
authorized by this section frori the wages and salary of the employee and: pay that ameuit to the
employee orgatiization,? and-that “[t]he:emiployér of a public school enployee shall provide the
exclusive representative of a public employee ‘with the homeé-address.of €ach-mémber of &
bargaining unit... .™Califorhia Code-of Regulationis, title 8, sections 34030 and 34055 require
that a school drsrtmct employer file an alphabeﬁcal list cotitaining the:names and: Job titles.or -
classifications of the persons employed intheunit within-20. days after a petrtlon is ﬁled to '
rescind or remstate an orgamzatlonaleecunty arrangement A . .

" In County of Los Angefes v. State af Calzfarma the' 'Cahforma Supreme Court cleﬁned the word
“program” within the meaning of article XIII B séction 6 as oné that carries ouf the.
governmental function'of prov1d1ng Y _che 1o the pubhc, or laws which, 10 mplement a state
policy, impose umque requu‘ements on 1d¢al goviértments and do 16t apply generally to'all
residents and entities in the state The court has held that only one ofithese ﬁndmgs is

ILBCBSSEI}'

DOF asserts that Government Code section 3546, subdivision (2), as it relates to rebateé and
reductions to the; fair share service fee:do not-constitute a program because:it neither provides a
service to the publi¢-nor qualifies as a function unique-to gévernmental entities. -DOF claims that
the United States Supreriie:Gourt’s holdmg in Communication Workers v. Beck:(1988) 487 U.8.
735, which addresses fajr share service fees, applies to both private and public employees. ‘The
Court in Beck interpreted and applied the 'p'rovisioﬁ's, of the Ndtional Lapor Relations Acét
(NLRA). However, the NLRA. by its own terms expressly excludes. public:émployees from its-
coverage. Section 2, subdivision (2), of-the: NLRA(29.U.8.C: § 152(2)) ptovideés; in pertinent
part, that “[t]he term. employer .. shall not inchide. .. any-State or political subdivision
thereof...” Furthermore section 2 subdwrsmn {3), of the NLRA (29 U: S C § 152(3)) provides

o
I8

%8 County of Los Angeles, supra, 43 Cal.3d at page 56.
2 Carmel Valley Fire Protection Dist. v. State of Cahfarma (1987) 190 Cal.App.3d 521, 537..
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that “[t]he term employee .. shall not include any individual employed... by any... person
who is not an employer as herem defined. »30

Staff finds that Government Code sectlon 3546 and Callforma Code of Regu.latxons, title 8,
sections 34030 and 34055, impose a program within the meaning of drticle XIII B,

section 6 of the Cahforma Constitution under the second test, to ‘the ‘extent the test claim
leglslatton réquires schooI districts’ to engage in admlmstratwe activities solely appheable to -
public schoo 'adx_mmstratlon The'test clmm leglslatlon 1mposes unique requlrements upon
school cl1s’mcts that do not apply generslly to: all res1.dents and enttttes of the state

Aocordmgly, staff ﬁnds that the remammg test elmm leglslatlon constltutes a “program” and,
thus, may be- subject to ‘subvention: ‘pursuant:to- article X111 B, section;6.of the California
Constitution if the 1eg151ahon also i 1mposes a new prog;ram or thher level of service, and costs
mandated by the. state . .

i it

Issue2: i Diied the remammg tést clalm legls'lahon mlpole a'new program or lugher

level'of semce ol s¢hodl dlstné'fs ‘withiin the* meaning: of article bq118 B,
seétion 6 of the California’ Constitutlon, Hnd lmpose “gosts mandated by the
state” w:thln the meaning of Govornment Codé’ sectmns 17514 and 17556?

Test claim leglslatton lmposes & NeW pProgram 01; h.lgher level of service, w1thm an ex.lstmg

program | when it compels a 1ocal agency, oL schoo] district 1 to perform aet1v1t1es I¢ prewously

requued The courts have defined a “higher level of service” in eon_]unctlon w1 h the ‘phrase
“‘new program” to give the subvention requirement of article XIII B, section 6 meaning.
Accordingly, “it is apparent that the'sifbvention” requn'ement for increased- ot hlgher level of

- service is dn*ected to state-mandated incrédsésin the' semces prowded by local’ agéncies in

{132

exxstmg programs A statute or executive order imposes a réimbursable: “highet level of -

- service” when the' Statute o executtve GFAES! as oompared 10 the legal reqmrements i1y effect.
- immediately before the enactrent of thé test'¢laim’ leglslatlon incredses the aetua] level of

govemmental service prov1ded in the exlstmg program

%0 See C’armen V. San Francisco Umf ed School District (1997) 982 F. Supp 1356, 1409

- (concluding that “school dzstncts are cons1dered pohtlcal subdivisions’ of the State of California

within the meaning of 29 U S C. '§ 152(2) and therefore are exempt frorn coverage "inder the
NLRA”)

* Lucia Mar Unified School Dzst supra, 44 Cal.3d 830, 836

32 County of Los Angeles supra, 43 Cal:3d, 46 56 San Dzega Umﬁed School Dzsz‘rzct supra, 33
Cal.4th B59; 874.

3 San Diégo Umﬁed School Dist., suprd, 33 Cal. 4th 859 878 Lucia Mar, supra, 44 Cal 3d 830,
835.
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Goverriment Code Secnan 3546

Government Code section 3546, as enacted by Statutes 2000, chapter 893, and a.mended by
Statutes 2001, chapter 805 ke follows: :

(2); Notwlthsta.ndmg any. other prov1s1on of law, upon recelvmg notlee ﬁ'om the
exclusive. representatwe ofa pubhc schogl employee who is in a unit for wluch an
| excluswe representatlve has been selected pursuant to this chapter, 1 the employer
shell deduct the amount of the fau' share service fee authorized by, thls section,

- from the wages and salary of the employee and pay that amount to the employee

orgamzatlon Theredfter; the employee shall, as-a condition of ¢ontinied
employtient, be: requlred either to join the recognized employee orgamzatlon or
pay the fair shite service fes. ‘The amiount of the feeshall not exceed the dues
that are payable by members of the employee organization, and shall-cover the

+cost of negotiation, contract. administration, and ather. actwmep of the. employee

L

orgamzanon that arg; germane to, its. func‘oons 1] the excluswe ba.rgamm

......

vof negotmnons contract admuustratlon, and other act1v1t1es of the employee .

'orga.mzatton that a.re germane to 1ts ﬂ.lnetlon as the excluswe bargalmng

representahve )
(b) The costs covered by the fee under this, sectlonmay mclude hut shall not

necessariiy be Inmted to, the cost, of lobbymg activities designed to foster ,
collective: bargammg negotratlons and contract admxmstratlon, or to secure. for the
represented employees advantages.in wages; hours and cther condlt.lons of
employment in addition to those secured through meetmg and negotxatmg w1th
the employer e

(c) The arrangement described in subdivision (a) shall remam in effect unless it is
rescinded pursuant to subdivision (d). The employer shall remain neutral, and
shall not participate in any election conducted under this sectlon unless reqmred

" .1o do so by the board

_ (d)(l) The a.rra.ngement described in subdivision (a) may be rescmded by a

majority vote of all the employees in the negotiating umt suhject to that

__acadermc year There shall not b _ more than one vote taken durmg the term of

any colléctive hargammg agreement m effect on cr after J anuary 1, 2001

(2) If the arrangement descnbed in subd1v1s1on (a) is rescinded pursuant to
paragraph (1), a majority of all employees in the negotxatmg unit may requést that -

* the arfangement be Teinstated, That request shall bé submitted to.the board along -

with a petition containing the signatures of at least 30 percent of the employees in
the negotiating unit. The vote shall be.conducted at the wortksite by secret bellot

34 Reworded subdivision (), and added suhdiyisions (e) and (f).
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and shall be conducted no: sooner than one year after the resclssmn of the
arrangement under this subdivision. :

" (3) If the board determines thaf the appropriate number of s1gnatures have been
collected, it shall conduct the vote to téscind or reinstate ini a manner that it shall
prescribe in accordance with this subdivision. :

(4) The cost of conducting an glection under thJS sitbdivision to remstate the

organizational security arrangement shall be borné by the petitioning party and

the cost of conducting an electlon to rescmd the arrangement shall be borne by the
- board. : : . S

(e) The récognized employee orga.mzatlon shall mdemmfy and hold the pubhc
school employer harmless agamst any reasonable legal fees, legal costs; and
settlement or Judgment lxablhty ansmg from any court or adnumstratlve action
relating to'the schiool district's compha.nce with this sectlon The recogmzed
employeé orgamza’uon shall have. the exclusive nght to determme ‘whether any
such action or proceeding shall or shall not be compromised, resxsted defended,
tried, or-appealed. This indemnification and-hold harmless duty shall not apply to
actions related to:compliance with-this section brought by the-exclusive '
representative of district employees B.gamst the public school employer

(f) The employer ofa. pubhc school employee shall prov1de the excluswe
representative of a pubhc employee with. the honie address of each hember of a
bargaining unit; regardiess of when that employee commences employment S0
that the exclusive representative cari comply with the notification Teqiiirements set
forth by the United. States Supreme Court in, C'hlcago Teachers Umon v. Hiidson
(1986) 89.I..Ed. 2d:232. ) : : 2

The test ¢ldim allegatlons regardmg Govemment Code SBGt]OD. 3546 will be analyzed n order of
subdivision below ' _

Government. Code sectlon 3546, subdmsmn ( a)

Claimant allégés that sibdivision' (a) of Goverimerit Code section 3546 constltutes a :
reimbursable-state mandate in"two- réspects. First, claithant argues that subdivision (a) requires
school districts to establish, implement, maintain and update payrdll proceédures to deterfnitie
those employees from whose paychecks service fees must be deducted and;to make such-
deductions and transmit those fees to the.employee organization.’ Secondly, claimant asserts
that school districts must “adjust payroll w1th.holdmgs for rebates or w1thholdmg reductlons“
pursuant to the rebate or fee reduction provision of subdivision (a). 36 :

DOF agrees that subdivision (2) requires school districts to deduct service fees from the wages of
its employees, and then transmit those fees to.the employee organization. However, DOF also-
argues that those school districts that did estabhsh organizational security arrangements prior to
the enactment of the test claim legislation are not justified in claiming any mandated costs .
because those districts voluntarily chose to incur such costs, and so nothing new is mandated

v '._'[ ~ ' ' .' .
35 First Amendment to the Test Claim, page 5.
3 1d. at page 6. '
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upon them. by the test claim leglslatwn Staff disagrees. Government Code section 17565

clearly provides that: “If a local agency or a school district, at its option; has been incurring

costs which are subsequently mandated by the state, the state shall reimburse, the local agency or
“school dlstnct for those costs mcurred after the operative date of the mandate »

DOF also argues that the rebate and fee reduetlon provision imposes no activities on school

districts. DOF asserts that PERB’s regulations squarely place the burden of issuing fee rebates to
employees on the employee orgamzatmn

Staff notes af the ‘outset that the scopé of the activitiés mandated on K-14 school dlstncts is
limited to only those employees participating in the fee deduction procedures of school districts.
Education Code sections 45061, 45168, 87834, and 88167 each prov1de that “the organizational
* security arrangermient shall provide | that any. employee may,pay service fees directly-to the
certified or recogmzed employee orgamzatlon in lieu of havmg_ such seryice feés deducted from
the salary or wage order Accordmgly, certlﬁcated and classified employees arg granted a
statutory nght fo bypass the fee deducnon procedures of the, school district; and instead make

such service fee payrnents themselves dlrectly to the employee orgamzatlon

Under prior-law, aschool district coulcl voluntanly enter ifito orgamzatlonal security :
arrangements with an: employee orgamzatlon OIgamzatlonal secunty has been within' the scope

of representation since the EERA’s enactment.” ThlS resulfs in a'duty upon. the school districtto -

meet and negotiate.in good faith-with-the exclusive representative upon request’® Prior to the
2000 amendments the EERA swhile,i imposing a duty to bargain, did not compel | the parties to
reach agreement on orgamzatxonal securlty Thus, any. agreement' ult1mate1y reached through the
bargaining process was, entered mto voluntanly by lJoth 51des &

Government Code sectian 3546, siibdivision (), requires whet was ence: volunta.ry Sectwn
3546, subdivision (&), bypasses the discretion of a school district, and instead cothpels‘the distriot
1o mstltute an orgamzatlonal security arrangement “upon recewmg notice from the exclusive
representanve " This new requ.lrement that school districts shall implement orgamzatlonal
security arrangements requires school districts to make service fee deductions from the wages of
employees, and consequently transmit those fees to the emiployee organization, Suchfee’
deductions and payments to the employee orgamzatlon were never reqmred meedlately

preceding the enactment of the test.claim leglslatmn, and thus unpose anew prog'ram or h.lgher
level of service on school d1311'10ts ,

pih

Howevet, in order to b’ subject: {0 the subventxon requu'ement ‘of erticle XIII B sectmn 6,0fthe -

California Constltutmn, ‘the test claif- legislation must also impose upon a local agency ot school

district “costs thatidated by the state.” - Government Code séction 17514 defines “costs mandated :

by the state” to mean “any mcreased costs which & local agency or school d:stnct is requu'ed to
incur.. : _

Government Code seetion 17556 hsts several exceptlons whleh preclude the Commlssmn from
finding costs mandated by the state Specxﬁca]ly, “The commlssmn sha]l not ﬁnd costs

.x_

3 Former Government Code section 3546 (added by Stats, 1975, ch. 961, and repealed b}{ Stats.
2000, ch, 893); Gov. Code, § 3540.1, subd. (1) (as amended by Stats. 2000, ch; 853):

3® Government Code section 3543.3.
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school district, if, after a hearing, the commission finds that: ... (d) The local agency or school
district has the authority to levy service charges, fees, or assessments sufﬁment to pay for the -
mandated program or increased level-of service.” -

Pursuant t¢ Edueatlon Codé sections 45061 and 87834, K—14 schioo} districts retain the authonty

" to levy the charges necessary to cover any costs incurred it making service fee deduotlons from

the wages of certificated employees choosing not to join the employee organization. Education
Code section 45061-applies to elementary and secondary districts, while Education Code section
87834 is for eommumty colleges. Education Code sectlon 45061 follows: NEEE

The govemmg board of each school district when d:awmg an ordet for the salary
or wage payment dueto d cemﬂcated employee of the dlstmet shall, with or
without charge, reduce the ordet for the payment of service fees to the certified or
recognized organization as required by an organizational secunty arrangginient
between the exclusive representative and a public school employer as provided
under:Chapter.10.7 (commencing-with'Section 3540) of Division 4 of Title 1 of
the Govemment Code. However the orgamzattonal security arrangement shall
reeogmzed employeeyorgamzation in'liew of hsvmg such service fees deducted
from the salar_v or wage order.

If the employees of a district do not. authonze the board to make a deduction to
pay theit-pto rata:share of the costs of making deductions for the payment of
service fees.to.the certified or recognized organization, the board shall deduct
from the amount transmitted to the organization on whose account.the payments -
were deducted the actual costs, if any, of making the deduction. No charge shall
exceed the actual eost to the dlStI‘lCt of the deduetmn These setual costs shall be

Education Code sectlon 87834 is nearly 1dentleal the only difference bemg thet section §7834
substitutes the words “commumty college district” for the words “school district” in the first
sentence of section 45061." As is evident from the plain language of’ sections 4506] and 87834,

school districts may deduct setvice fees frof the wages of cerhﬁeated employees “with or
without charge " (Empha51s added)

The Janguage of Government Code sectlon 17556, subdivision- (d) is elear and- unamb1guous In -

i

‘Connell v. Superior Court (1997) 59 Cal.App:4th 382, 401, the court found that “the plain

language of the.statute preciudes reimbursement where the local agency has the zuthority, i.e.,
the right or the power, to levy fees sufficient to cover the costs of the state-mandated program.”
In making such a determination, the court explicitly rejected the argument that the term
“authority” should be construed as meaning “a practical ability in light of surrounding economic

circumstances.” Accordingly, the focus is not whether a local-agency or school district chooses

to exercise an autherity to levy service charges or fees, but rather whether such authority exists at
all. Séction 17556, subdivision (d), exphcztly declares that if the local agency or schiool district
“has the authority” to assess fees, then the commission shall be precluded from ﬁndmg “costs
mandated by the state.” Here school d1stncts do possess sueh authonty

2 bid,
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According to the Education Code sections, “No charge shall exceed the actual cost to the district

of the deduiction,” but the costs for which the governing board is authorized to-assess charges
“shall be determined by the board and shall include startup and ongoing-costs.” Thus, the school

district may assess charges for costs it must incur in establishing, maintaining, and adjusting its

service fee deduction procedures, in addition to transmlttmg those fees to the employee
orgamzatlon ‘

Education Code sectlons 4506 1 ancl 87834 provide sohool drstncts with*the authonty to levy
service charges, fees, or assessments sufficient to pay. for the mandated program,” within the
meaning of Government Code. section 17556, subdivision (d) Accordingly, staff finds that
Government Code section-3546, subdivision (a), does not ‘constitute a re1mbu.rsable state

mandate because the test clatm leglslatlon does not impose “costs mandated by the state” as to
activities regardmg certificated employees,

This same fee authority does not apply for classified employees Subdswsmn (b) of both

Education Code sections 45168 a.nd 88167 (for K-12: dlstncts and commumty college districts,
respectively), prowde : S

The governmg board of esch [ ] dxstnct when drawmg an order fot the salary or
‘wage payment due to a classified employee of the dlstne_t may, wzthour charge '
reduce the order ... for the payment of service fees to Hhé certified or recognized
organization as required in an organizational security arrangement between the
exclusive representative and a [ ] district-employer as provided under Chapter’
10.7 (commencing with Section 3540) of Dwzslon 4 of Title 1 of the Govemment
Code [Emphas1s added ] Ce T

'hlgher level of servide upon school dtstncts w1th1n the meam.ng of artlcle XIII B, seotlon 6 of the
California Constitution, arid i nnposes costs mandated by the state pursuant to Govemment Code
section 17514, for the followmg new activity:: & :

. Upon reeewmg nohce ﬁ'om the exclusive representatlve of a classified pubhe school
' employee who i§ in a unit for whloh an exclusive representatwe has-been selected, the

employer” shall deduct the atriount of the fair share service fee authorlzed by thls sectlon
from the wages and salary of the employee and pay that amount to the employee
organization, except for those classified employees who eléct to pay service fees directly
to the certified or recognized employee organization in lieu of having such service fees

: deducted from the salary or wage order; pursuant to Education Code sections 45168 and
881 67i : _

- This act1v1ty does not apply for cerhﬁcated employees fee authority i 13 avaulable pursuant
to.Education Code sections45061 and 87834." :

Claimant fl.u'ther alleges that Government Code section 3546, subdivision (a), requires school
districts to ad_]ust any sefvice fee deductmns to account fgr _fee reduohons or rebates to which the
fee-paymg employees may beeome enhtled Subchvmon (2) reoogmzes the right of employees
paying fair share service fees “to receive a rebate or fee reduction upofi request, of thiat portion of
their fee” determined to be beyond the permissible scope of the employee organization’s rolé as.
exclusive bargaining representative. However, nothing in the plain language of the statute

requires the sehool dlstrlet to adjust its payroll procedures in the event the employees become
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entitled to a rebate or fee reduction. Another tational view is that the employee organization-is
ultimately responsible for refunding any excessive fees. In fact, as described below, PERB
reg'ulatlons hold the, employee organization responsrble for providing notrﬁoatxons and handlmg
disputed agency fees.

PERB has enacted various regulations, outlmmg nohﬁcatlon reqmrements and objection
procedures to accommodate and protect agency fee payers. Speclﬂcally, Cahforma Code of
Regulations, title 8, sectron 32992, subdivision (a) provides:

(a) Each nonmember who will be required to pay an agency fee shall annually
receive written notice from the. excluswe representative of:

(1) The amount of the agency fee ‘Which is to bé expressed s a percentage
- of the-annual dues per member based upon the chargeable expenditures
identified in the notlce

(2) The basrs for the calculatmn of the agency fee and.
(3) A procedure for appealmg all or any part of the agency fee,

Furthermore regardmg the appeals process referenced above, trtle 8, section- 32994 provrdes in
pertment part, - s

' _(a) If an agency fee payer dlsagrees with the exclusive representatlve §
‘ detenm.natron ‘of the agéncy fee amotuit, that employee (hereinafter known as an
agency fee obJector”) may file an agency fee objechon Such agency fee
' obJ ect\on shall be ﬁled with the exclusive representatwe

(b) Each exoluswe representatwe that has an agency fee provision shall
administer an Agency Fee Appeal Procedure

Adchtlonal]y, PERB has mlplemented regulatlons regardmg the handlmg of agenoy fees put m
dispute.by an agency. fee objection. California Code of Regulatlons title. 8, section 32995

tequires that the employee orgamzatron ‘shall open an account in any independent financial

institution in which to place in escrow” the disputed agency fees. The agency fees placed in
escrow shall not be released until elther 4 mutual agreement is reached between the agency fee
objector and’ employee orgamzetton, ofa de01s1on is rendered by an nnpartlal dec131on maker in’ .

accordance with' the- hearmg requuements lmposecl on the employee orgamzatlon by seotlon
32994, subdivision (b) :

Thus, PERB reqmres the employee orgamzatron actmg as the exclusive bargammg representatwe
to provide, at least an.uually, notification to éach nonmember employee regardmg the agency fee
deductioh'and the calculations used fo arrive st the amount of the fee. Addltmnally, any.
exclusive representative with an agency fee provision must implemerit an Agency Fee Appeal .
Procedure to process nonmember employee objections as to the amount of the fee.

The employee organization is required to provide notice to employees establish fair.and prompt
hearing procedures, and to hold disputed agency fees i in an escrow account for the duration of the
dispute. Although PERB hias not implemented any riles or régulations relating to th actual fee
reductions referenced in Government Code séction 3546, subdivision (a), thete is'fio evidence
that the public school employer is required to adjust its payroll procedures to-account for any
reduction in the amount of future service fee payments to be deducted ffom employee wages.
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Government Code seetton 3546 subdivigions throu""h e :

Government Code sectton 3546 subdms:on (b) desenbes the pertmss1ble costs: towards wlneh .
an employee orgamzahon may apply the fait shars Service fees. Nothmg ift the lang'uage of '
subdmswn (b), i imposes any act1v1t1es upon sehool drstrlcts

Subdmsmn (c) provrdes that the “employer shall remam neutral and shall not parh01pate in any
. electioh conducted under thi§ sectton unless requxred to do so by the boar Clannant alleges_

required by PERB.:*° However, RERB has iot enaeted any rules or reguilations fequifing a school
- district’s participation in an organizational/seciirity election.” Therefore, subdivision (¢) does
not impose. any requn'ed activities on school districts.

Government Code section 3546} subdivision (d); coritains fotir subparts Subdtvnuons G)EY)
and (d)(2) describe the process by which employees in a bargaining:init may éither rescind or
reinstate, respectively, an organizationa] security arrangement. Sugh a.process moludes the
submission of a petltton 10 PERB and a consequent electmn a.mong the employees if the petttton
meets PERB’s requlremente as promulgated by'its'fegulations,

- Subdivision (d)(3) provtdes that PERB shall:conduét a vote to0. e1ther rescmd orreinstate an-
organizational security arrangement if the required number of employee signatures on a petition
have been collected. Claimant alleges that subdivision (d)(3) reqmres school districts to, “supply

any reqmred administrative support.as may be required by | PERB, " Subdmslon (d)(3) «does not
' require anything of sehool dlsmcts, thus any mandated aet1v1t1es related to.this sub _,'

would only arise from an executive. order No-such executlve order.i is! mcluded in thig test claim,
" thérefore no findings can be made that sehool dlstnets have retmbursable state-ma.ndated costs to
supply administrative support t6 PERB. o

Finally, subdivision (d)(4) states that the costs of eonductmg an eleetton to rescmd an
orgamzanonal seeunty arrangement “*ghall be bome by the board:” wh.lle thie costs in & ‘élection
to rescind “shall Be borne by the petlttomng party » "Staff finds that nothmg inithe plam 1ang'uage
of seetton 3546 subdmsmn (d) reqmres school dlstnets 6 perform any aet1v1t1es'

Government Code sectlon 3546 subdtvrston (e) requues thet the reeogmzed employee
orgamzatlon shell mdemmfy and hold the pubhc sehool employer ha.rmle :‘egamst any .
reasonable legal fees legal costs, and settlement, or Judgment ltabrhty arising from any court. or
adtmmstratlve action relatmg to the school district’s comphe.noe ‘with this sectmn

Clmmant argues that subdrwsmn (e) requires school districts to take any and:all, necessary3 _
actions... to. reeover reasonable Iegal fees... from the reeogmzed employee orgamzatton »3 DOF

rebuts this argument by assertmg that the, platn language of subdivision. (e) does not meose any
: aetlvmes on sohool dtstncts o . ; . .

ORI

- First Amendment to the Teit Claim, page 6.

4 Séee California Code of Regulanons title §; dmsmn 3, chapter 2, subchapter 2 for: PERB’
regulatlons governing; orgamzattonel security errangements under the EFERA., :

42 Fn‘st Amendment to the Test Claim, page 6.
o Ftrst Amendment to the Test Clatm, page 8. -
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" Staff agrees with DOF; énd thus finds that the plain: language of subdmslon (e) does not impose

any duties on school districts. Rather, subdivision (¢) imposes a;requirement on:the employee
organization to indemnify and hold harmless a school district for any legal expenses mourred in
cotiiplying with implementing an organizational security arrangément.

Accordmgly, staff finds that Government Code section 3546, subchwsxons (b), (c) (d) and (e) do
noti impose & program Or 2 new program or higher level of service upon school districts within
the meamng of artrcle )CIZ[I B, seetlon 6 of the Cahforma Conshtunon )

Government Code sectlon 3546 subdmsron -:

States Supreme Court in Ch:cago Teac:her.s' Uman v. Hudson (1986) 89 L.Ed. 2d 232 »

Clalmant asserts that: Government Cods sectlon 3546 subdwrsmn D1 1mposes a state-mandated :
actmty on’ school dlstncts for’ providing'a list of employee home addresses to the exclusrve S

_ representatwe -DOF, on the other: hand,f claims that the Betivity “oGnsists of producmg a report
- which should readdy be available through thé school dxstnot’s payroll system,”44 and that any -
costs inicurred by the clalmant in prov1d1ng stich & list are de minimis; and should therefore not be

relmbursable beoause clalrnant s Costs would be unlrkely to reach the threshold for a cla.u:u

: Government Code section 3546 subd1v131on (t) requn‘es school dlsmcts to ﬁle a hst of employee
home addresses with an employee orgamzatron selected by an employee bargammg unit to act as
exclusive representatrve - Prior to the enal trnent of Statutes 2001 ohapter 805 no statutory or

sechon 3546, subdlvrsron (t) 1mpose a new program or lngher 1eve1 of semce w1th1n the

meamng of artlcle XI]I B, section's, of the Cahforma Constltutlon for the followmg new .
act1v1ty '

AN

. Sohool dlstmct employers of a pubhe sohool ernployee shall provrde the excluswe
~ representatlve of a public employee w1th the home address of each member ofa .
bargarmng unit,

Government Code sectlon 3546; subchvxslont{f) -also-i 1mposes costs mandated by the state” -

upon sohool drstnots as defined in Government Code eeetlon 17514. Government Code section
17556, states, in pertment part: :

' The comrmssron shall not ﬁnd costs mandated by the. state as. deﬁned in Secnon
175 14;in any claim submitted bya looal agency or school dlstnct if, after a’
heanng, the commission finds that; : :

- (b) The statute or executwe order afﬁrmed for the state a mandate that had been

(c) [t]he statute or exeoutwe order nnposes a requlrement that is, mandated by a:
federal law or regulation and results in costs mandated by the federal govemment,

“ Department of Finance, July 30, 2002 Comments, page 3.
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unless the statute or executwe order mandates costs that exceed the mandate in .
that féderal’ law or regulanon -

However, staff finds that Government Code sectxon 17556 subdmsmns (b) and (e) do not apply
in this case.

"In C'hzcago Teachers Umon V. Hucis‘on supra 47508, 292 305 07 the Umted States Supreme
*Coiirt held that” employee orgamzatlons must: (1) establish’ procedures prior to ma.long agency
fee deductions which will ensire that the furids from suéh fees are not used to finarice 1deolog1cal
activities beyond the scope of collective bargaining; (2) provide agency fee payers with'the ..
metheds.used for calculating the: amount of the agency fee; and (3) establish an appeals process

to ensure that agency fée obJectlons are addressed ina t1mely e.nd fan‘ manner by an unparttal
decision maker : : .

In order to. faelhtate the excluswe representative’s respons,lblhty to prov1de nottce to.nonmember
loyee g 1€ Hdmg the s serv1ce fee deductlons and the methods used to calculate the amount of
- such. fees, Govemment Code sectior 3546 sﬁbdmsmn (t) 1mposes upon | sehool districts the
obhgatlon to prowde a hst of employee home addresses :the extlusive representa‘ove

Although Subcl;wsmn (f) aims at unposmg certain notlﬁeatlon requ:rernents upoi | the employee

o orga.mzatlon in order to comply with federal case law, the reqmrement that school districts

provide the employee orgamzatlon witha hst of employee home addresses goes beyond mere
compliance w1th federal case law. = ¥

In Coumy of Los Angeies v, Cammzsszon on Siate Manda 'es (1995) 32 Cal App 4th 805 817, the

~court found that Penal Code seotlon 9879, wh1eh re'quu‘ ¢ounties to.prowde ary
i s when prov _ Se gervices t0 indigent criminal deferidafits

eonstltuted.affederal mandate The court deten'm'ned thiat the nght t6 courisé] utider the Slxth
Amendment and the due process elause of the Fourteenth Amendment of the Umted States
Constitution incélude “the right to reasonably nécessary ancillary services.”" Accordingly, Penal’
Code section 987.9 “merely codified these constitutional guarantees,” and thus section 987 9
simply requlred local comphanee w1th the federal: mandate

'In San Diego Unified School Dzsmct supra 33 Cal 4th 859 889 the Cahforma Supreme Court
- adopted the reasoning that procedural protecnons that are merely incidental to the codification of
a federal tighit;'and which add only a dé'minifis financial impact, ¢constitute an 1mplementat10n
of fedéral law not réiinbursablé under article XIII B, section 6, of the Cahforma Gonstttutmn e

~ Here, however, while the notlﬁeatlon requn'ements unposed on the emplojree orgamzatlon are
mandated by the United States Supretiie Court’s holding in Huidson, nothing in the Hudson
decision imposes any required activities on'school districts. Thus, because Governrment Code -
section 3546, subdivision (f) imposes a new required activity on schoo! districts beyénd :
compliance with federal case law, Government Code section 17556, subdivisions (b) and.(¢) do
not apply. Nor aré any other’ provlsmns of Government, Code section 17556 applicable here;
 therefore, staff finds that Governmesit Code section 3546, sibdivision (f) i imposes costs
mandated by the state- pursuant to Government Code section 17514, -

> County of Los Angeles supra 32 Cal. App 4th 805, 815. oL | .
“ Ibid. ‘ . | S o )
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California Code of Regylatzons, thle 8. Sections 34030 and 34035

PERB'has eriacted régulations implementing the procedures for filing petlnons to erther rescind
or reinstate an organizational security arrangement. Title 8, section 34030, was added to the
California Code of Regulatlons in 1980, and subsection (b) was added, operatwe January 1,
2001:

(a) Within 20 days followmg the ﬁhng of the petmon to rescmd an organizational
security arrangement, the employet shall file with the regional office an
alphabetical List containing the names and job titles'or classifications of the
persons enployed in-the unit described in the petition'as of the last date of the
payroll pericd imimediatély preceding the date- the petltlon Was ﬁled unless

~ otherwise directed by the Board:
{b) If after initial determination the proof of support is msufﬁcrent the Board ‘may
. allow up 1010 days to’ perfect the proof of* support S ;)

() Upon completlon of the rev1ew of the proof of support, the Board shaill, mform
. =the pa:tles in writing of: the determmatwn as to sufﬁclency or, lack thereof
regardmg the proof of support '

Title 8, séction 34055, was ‘added to the California Code of Regu.latlons operatlve January 1,
2001, and is nearly identical in language to section 34030; except that it provides that the
employer shall file the required list “Within 20 days fol]owmg the ﬁlmg of the: petltlon to
reinstate an organizational secunty provision ...

Claimant alleges that section 34030, subdivision (a), and section 34053, sibdivision (), itnpose
state-mandated activities on school districts to file a.list of employee names and job titles with
PERB .- DOF, on the-other hand, contends that. only those districts that did not negotiate and
mploment organizational security arrangements priorito the. 2000 amendments are justified in
claiming mandated costs. DOF alleges that districts that did negotiate organizational security

arrangements pnor to the 2000 amendments should not be reunbursed for ‘voluntarily assumed
costs, ' :

California Codc of Regulatlons, title 8, sectlon 34030 subd1v1s1on (a) was enaoted by PER.B in -
1980. Prior to the enactment of Statutes 2000, chapter. 893, any organizational security
arrangement entered into between a school district and employee organization was the product of
a voluntary agreement resulting from the collective bargaining process. Statutes 2000, chapter
893, however, required the parties to implement an organizational security arrangement.

Under prior law, a school district retained discretion on entering into an organizational security
arrangement with an empIOyee organization, Thus, the provisions of section 34030,

subdivision (a), requiring school districts to file a list of names and job titles to PERB upon the
submission of an employee petition to rescind an organizational security arrangement would not
have been state-mandated or required. This conclusion-flows from the fact that the decisien to
participate in the underlying program was within the school district’s discretion, and thus any
downst'ream requirements imposed within such a program were also volu.u‘ﬂary.‘ﬁ Accordiﬁgly, if

41 Kern High School Dzst supra, 30 Cal.4th 727, 742. The Cahforma Supreme Court addressed
the issue whether le glslatlon imposing certain notice and agenda requirements on school site
councils administering various school-related educational programs constitited a reimbursable
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the district did eriter into an organizational secrity drrangement, compliance with PERBs filing
requirements in section 34030, subdivision (a), did.not constitute a mandate by the state untll
January 1, 2001 the operative date of Statutes 2000, chapter 893, ‘

~ Government Gode section 3546, subdivision (d)( 1),as addéd by Statutes 2000 chapter 893,
recognizes the right of public school employees in a unit for which an employee organization has

been selected as exclusive repregentative to rescind an.organizational security arrangement.

Subdmsmn (d)(l) States that the, orgamzatlonal secunty a:raugement reqtured by subchvmmn (a)

.........

subject to that. arrangement 1f a request for a vote is supported by a petltlon contammg 3 0
percent of the employees in the negotlatmg unit.” If the'organizational. secunty arrangement is
rescinded pursuant to such a vote, subdivision (d)(2) allows that “a majority. of all employees in
- the ne gotlatmg umt may request that the ana.ngement be remstated il

Sections 34030 and 34055 1mp1ement the pro s1ons of Govamment Code seotlon 3546
* subdivision (d). California Code of Regulatlons title 8, sections 34030 and 34055 requu'e that

N within 20 days'of the submlssmn ofa petition 1o either rescxnd Of reinstats-an orgamzahonal

security arrangemieit; the pubhc séhool “emiployer shall file w1th the reglona.l [PERB] office an -
alphabetical list containing the names and job titles or classifications of thé'persons employed in
the unit described in:the-petition:” Staff finds that California Code of Regulations, title 8,
sections 34030, subd1v131on (2), and 34055; subchwsmn (a), impese a new program or higher
level of service on school dmtncts ‘within the meariing of article X1I1:B, section 6 of the
Cahforma Constitution for fhe followmg new activity; ;

. Wlthm 20 days:following the. filing. of the petition to resomd or reinstaté an:
.organizational security.arrangemnient; the school district employer shall file with'the -
regional office an alphabetical list containing the nanies.and job titles or classifications of -
the persons employed.in the unit.described in the. petition as of the last date of the payroll ‘
¢ period immediately preceding the date the petltlon was filed. Do

Nong of the provisions of Govettiment Code section 17556 are ‘applicable; therefore, staff finds
that California Code of Regulations, title 8, sections 34030, subdivision (a), and 34055,
~ subdivision (a) impose costs mandated by the. state pursuant to Government Code section 17514.

‘staté mandate. The Court concluded that mandatory “downstream” requirements flowing from a
local government entity’s voluntary decision to parttclpate in an underlying program do not
onstltute relmbursable state méndates. L l.

i Govemment Code sectlon 3546 subdtvlsmn (d)(2)

..H'
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CONCLUSION

3
Staff concludes that Government Code section 3546, subdivisions (&) and’ @, and Cahfonna !

- Code of Regulations, title 8, sections 34030, subdivision (a), and 340535, subdivision (), impose
new programs or higher levels of service for K-14 school districts w1th.1n the meaning of article ‘
X1 B, section 6 of the California Constitution, and imposé costs thandated by the state pursuant

- to Government Code sectlon 17514, for the following specific new activities:

¢ Upon receiving notice from the exclusive representative-of a classified public school-
' employee who is.in a unit fOI'hWh.lCh an exeluswe representahve bhas been seleeted the
from the wages and salary of the employee and: pay that amount to the employee
. organization, except. forthose classified employees who elect to pay service fees directly
 to'the certifisd of recoghized émployes-organization in liei of havitig sitch sétvice fees
deducted from the salary or wage order, pursuant to Educatton Code sechons 45168 and
88167: (Gov:-Code;:§:3546, subd: (a); )49 S

This activity does, not apply for certificated employees; fee authonty is ava.tlable pursua.ut
to Educetion Code seetlons 45 061 and 87834,

»  School district employers of a public school employee shall prov1de the exclusrve
representative of a public employee with the home address of each member ofa
© bafgaififig unit. (Gov. Code; § 3546, subd. ()~~~ ..

e Within 20 days followirg the: ﬁlmg of the petition to-rescind or reinstate an
organizational security arrangement, the school district employer shall file-with the’
regional office’an alphabetical list containing the names and job titles or classifications of

- the persons employed in the unit described in the petition as.of the last date of the payroll
period immediately preceding the date the Petmon was filed. (Cal Code Regs., tit: 8,
§§ 34030, subd.(a), and 34055, subd. (a).)"!

. Staff concludés that Govemment Code-sections 3543, 3546, subdivisions (b) through- (e), and,
" 3546.3, as added or amended by Statutes 1980, chapter 816, Statutes 2000, chapter 893, and .

Stamtes 2001, chapter’ 805 dfe not feimbursable state mandated proprais w1thm the ; mea.nmg of.
article XIII B, section 6, ~and Government Code section 17514.

Recommendatlon

Staff recommends that the Commxssmn adopt this analysis and approve the test elau:n for the
act1v1t1es hsted above . :

“ As added by Statutés 2000, chapter 893, operative January 1, 2002,

30 As amended by Stamtes 2001, chapter 805, operative January 1 2002.

. *! As amended and operatlve on January 1, 2001.
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Mr. Gerald Shalton
. Californla Department of Education (E-OB)

Fiscal and Administrative Senices Division
1430 N Street, Suile 2213
Sacramento, CA 85814°

Ms. Beth Hunter

Tel:  (916)445:0541

Fax:  (916) 327-8305

Centration, Inc.

8318 Red Cak Street, Suite. 101
Rancho Cucamonga CA 917’30

..... ) . L) ) i

. Tel:  (886)481:2642

| Fax  (866)4815383. - @

[ O L R S P
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1121 L Street, Suite 1060
Sacramento, CA 95814

e
' .

Tetl: {918) 446-7517

Fax.  (916)4456-2011

Mr Robert Thompson’ o '
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Tel:  (916)322-3198

Fax:  (918)327-7955

Ms. Harmeet Barkschat
Mandate Resource Senices

5325 Elkhorn BIvd. #307
Sacramento, CA 95842

Tel: (916) 727-1350

Fax:  (918) 727-1734

Ms. Sandy Reynolds
Reynolds Consulling Group, Inc.

P.O. Box 894058
Temecula, CA 92589

Tel: (951) 303-3034

Fax:
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Ms. Susan Geanacou
Dapartment of Finance (A-15)
915 L Street, Suite 1180
Sacraments, CA 95814

Tel:

(916) 445-3274

Fax:  (918) 324-4888

Wir, B MoGurs
Clovis Unified School District:

1450 Hemdon Avenue
Clovis, CA 93611-0599

Claimant
Tel: (652} 327-8000
Fax: (558) 327-9123

Mr. Keith B. Petersen
SixTen. & Associates

Claimant Represantative

o

®

' Tel: {B58) 514-8605
5252 Balboa Avenue, Suite BO7
San Diego, CA 92117 Fex: (B58) 514-8645
Mr. David Wellhouse _
David Welihouse & Associates, Inc. Tel:  (916) 368-9244
9175 Kiefer Biwd, Suite 121 :
Sacramento, CA 95828 Fax: (916) 368-5723
W, Jim Spano
State Controllers Ofice (B-08) Tel: (916) 323-5849
Division of Audits ‘ : '

. 300 Capitol Mall, Suite 518 Fax: (916) 327-0832
Sacramento, CA 95814 :
Mr. Steve Smlth .

-Steve Smith Enterprises, Inc. Tel: (916) 483-4231
4633 Whitney Avenus, Sulte.A '
Sacramento, CA 85821 Fax:  (916)483-1403
Mr. Steve Shialds
Shields Consulting Group, Inc. Tét- "(916) 454-7310
1536 36th Strest '
Sacramento, CA 85816 Fax: (918)454-7312
Mr. David E. Scrbner )
Scribner Consulting Group, Inc. :

' Tel: 916) 922-
3840 Rosin Court, Suiie 190 . (916) 922-2636
Sacramento, CA 85834 Fax: (816)B822-2719
Mr. Joe Rombold
School innovations & Adwocacy '

Tal: 0 -

11130 Sun Center Drive, Sulte 100 ° (B_ 0 48? 9234
Rancho Cordova, CA 95670 Fax: (B88) 487-8441

- Ms. Ginny Brummels
State Controller's Office (B-08) Tel: (916) 324-0256
Dhvislon of Accounting & Reporting o

Fax:
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~ 3301 C Street, SUG 500
Sacramento, CA'.95816 . -

Ms. Jeannte Oropeza B

Department of Finance (A-15)
Education Systsms Uit -
915 L Street, 7th Floor
Sacramento, CA 95814
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| | EXHIBIT M
SixTen and Associates
Mandate Reimbursement Services
KEITH B. PETERSEN, MPA, JD, President = ' . Tolephione: . (B5R)514-8605 -
" 5252 Balboa Avenus, Bulte 807 : Fax: {(B5B) 514-8845

San Diego, CA 92117 - : , h E-Mall: Kbpsixtén@aol.com

. Octobar 31, 2005 |

T RECEVED

Pauta Higashi, Exequtive Director

Commission on State Mandates OCT 3 12005 .-
1).8. Bank Plaza Bullding

980 Ninth Street, Suite 300 .- - é‘%ﬂ'}“&“ﬁf&%ﬁ?gs .

Sacrarnantn Canfomm 95814

| Re:' Test Claim 00-1'0-17

should,__etsi:ﬂcken T R

in my response of Septembar 10 2001 to the Department nf Finanue resp 5o dated

- August 3, 2001, l aesertad that’ the' Dapartmem of Finance:responase was incompatant
and asked ‘that: tha comimerits be- stricken from the vecord, pursuant fo. Titla 2, Caiifomia
Code of Regulétions, Secﬂon 4983.02 (d) which raquires that any‘ e

“ written response, opposition;:ar recommendations and Supportlng
documentatiun shall bé sigrigd at the erid of the document, under, penalty of
perjury by_‘;an authonzed representat[ve of the stats agency, .with tha declaration

.‘nu .ad“ or_,mfonnatlon and benef" -

. The draﬂ staff anaIysus did‘fot respond to this procedural issue. The July 30 2002
Depariment of Finanice |8tter in response to 01-TC«14 is also defectivein thls aspect.
The July 30, 2002-letter is signed without certification by Jaannie Oropeza, Thera is an .
aftachment "A" signed by Michael Wilkening which appears to simply stipulats fo the
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T

Paula nga shi, Exacutwe Director - . R L October31, 2605? ' .
accuracy of ghe ditations of law in the test claim. | :

The drait staff analysis does not indicate the authority of the Commission to waive this
procedural reguirement for the Department of Finance. Further, the test claimeant

objects to the Commission ignoring any assartion of fact or law made by any party fo |
this process, '

Issue 1 Whether the test claim legislation is subject to Article XIl B Section
' 6, of the California Constitutmn :

Government Code Sectio 3823 0
Statutes of 2000, Chapter 893 made- the fnllcwmg changes

(a) Public school employees shaI! heve the right to form join and
participate in the activities of employee organizations of thelr own choosing for
the purpose of representatlon on aII matters of amployer-empIOyee relatlons ,
F‘ubllc schnoi employeas ol _ e - e

1__1Any emplioyee: may at any time present; grlavances to his orher”
empinyer ‘&ind have such grievances acjusted, without the’ lntervantion of the
exclusive representative, as iong as the adjustment.i is reached, pnor to arbitratlon
pursuant to Sections 3548. 5, 3548.8, 3548.7, and 3548.8 and the ad}ustment is
- ot Inconigistentiwith the terms of a: wrltten agreement-then in.effect; provided
N that the- pubhc school empIOyer shall not agree io a. resoiution of the grievanoe
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Paula Higashi Executive Dirsctor .. October31, 2005

' Untli'the exclusivé representative has recelved a copy of the grievance and the.
proposed résolution arid has bsen glven the opportunity to file a responge.”

Commlssmn staff has concluded that this Section does not require school districts to
perfort any activity:” This Section:was:included in the test claim since.itisa .

legislatively established source of unilateral power for the barga}mng units and the
exclusive representatives to impose additiona! actwn'ﬂes SpeClﬂed elsewhere upon the
school dtstnct. L

The Commission staff has deten'mned that this new Sectian added by Statutesof

1880, Chapter 818, does not impose any state-mandated activities upon schacl
| districts: The cngmal test clalm alleged the followmg new actlvltles

"G)  Establish and mpiement pmoedures to determme which employees clasm
& conscientious-objection to the withholding of falr. share serwces faas
‘ pursuiant to Government:Code Section 3548.3. ... :
H) = Estéblist payroll procedurss and thereafter-implement such. procedures
" st'that'automatic payroll deductions for fair share services fees will not be
7 made fioi the:wages of those ciaimmg conscientlous objechons purSuant .

. *"tp Governiient Code Section 3646.8. - .

) - Estéblish procedures-and thereafter implement such procedu 5, to verify
at lsast annually, that payments to nonreligious, nonlabor, chantable
organizations have been made by employees who have claimed

T consclentious objectlnns pursuant to Gcwernment Ccde Section 3546, 3 '

Commiissieh staﬁ conéludes-that aince the code semlon does net require (that is, does .
not say “shall") the. employeg {0 make thesea:in-lisu. payments to oth-r orgamzatinns no .

activity is requirad of the ‘school districts. The draft: -steff analysis. asserts that this~,

Section provides an option to payment:of service fees, rathar than &, mandated

alternative to" the sarvice fees. The draft.staff analysis doss not, prowdn a Iegal basis to
© excludé mandetory altermative duties from the. constitutional. requirement for. "

reimbursement of costs mandated by the.state.- If the. Comm|ssion steff is correct thére :

is no requirement for religious objactors to pay any sum of money | to either thelr
,employee o 'nization or the specified alternative approved organizations. . in other
words, rehguous‘ objec:tors would be & class of employees which.nead not. maka any
payments to anyone o W :

The test dlaim alleges actwtties o lmplement the transfar of these funds to the .
recognized drganizations which is:a mandatory alternative to the. serwce fea. Even if
the Commission determines that the draft staff analysis Is corect in concluding that
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religious ebjectere arg not required to make any payments to.any organization, some "
these activitiss will still be requirad to establish and maintain the empleyee s umque
- payroll stetus o

ilssue 2 . Whether the test: cleim |egislet|on imposes Q new pregrem or higﬁer
Jevel of eerviee enr.l Imposes ceew mandated by the state. -

overnment Code Section. 3546

The draft staff analysis dstermined in.lssue 1 that parts of. Govemment Cade Section
3546 impose unique requiremants upon echeol dletricts thet clo not 2pply generelly to
ail residents and entrhes of l:he state B : . :

Regarding subdivision (e) as it epphee te eertlf ceted employees the dreft steﬁ’ anelysre |

3546, subdivision (e) etaies that notwithstendmg any other provrsrene oflaw, the
empleyer shall deduct‘ the & amotint of the félr:shera service fee authorized by this

Sectien frorn ployee wages.* This nullifies-the option in. Sections; 45061 and
87384 for empioyéss to riake’ payments: directly to the amployee-organization, thus
requiring thas school districts to change their peyroll procass for thosa employees to the
extant thet thie 2 _;‘prewousky occurring, es well as the assessment of costs to the
employes organ zatuon - T .

. Regardlng subdivigion (e) ] it apphes to clessrﬁed ernployees the draﬂ ene!ysls

representatl'\'}es.- Hdwever the frst sentenee of Sechen 3546 Subdivlsuon (a), weuld
seom to nullify thiis” drreot peyment option provided for in subdivielen (b) of Sections.
45168.ang 88167, thus requinng e school districts to change. thelr peyrnll pmeeee for
those<emp|eyeee to the extent thet thls wee prevrouely occurring e

Regerd_jng subdwueron (a], as it pertains to: the proceee te rebate the “polttlc.el” pertlon ,
of the sefvica'fas, the draft staff-analysis:conciudes that there is no requlrement for the

. school district to implement changes In these amounts. The political portion. of the-.
daduction is that part of the member fee which is not collected, Is an amount which _
changes upon notification &f thé extlusiveirepresentative; and such changes.can resutt

ina retroactive rebatd 1o the empleyeee, ell of which re enﬂcrpated by-the. Ianguage of
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this subdivision. Whrle the Commission staff asserls that PERB regulatuons require the

- axclusive representafive fo provide notice to members of the component parts of the

sarvica fee and how appeals by the empioyee against the exclusive representative
shall be conducted, staff aiso concedes there are no PERB ruies or regulations relating
to Section 3546, subdivision (a). That being the case, it is difficult to find a legal basis
for the Commission to exclude reimbursemsnt for this activity when subdivision (a)
statutorily compels school districts to deduct the appropriate amount of the service fee
from the employee's payroll, Further, sven if it is concluded that the collection or
payment of adjustments and rebates are the duty of the exclusive representative, the
Commission still has to make findings of fact and law of how any adjustment or rebate
paid by the exclusive organization would effect the duty of the school district to report
accurate payroll information to their employees and the state and federal governments.

Regarding the need for a school district notice to employees about the service fes -
deductions, the test ¢laim alleges an implicit activity to draft, approve, and distribute an
appropriate and neutral notice 1o existing. nonmember employees and new employses
which explains the additions| payroll deduction for “fair share services fees” for -
nonmember employees of an employee organization. The draft staff analysis does not

" appeasr to address this allegation directly, However, the Department of Finance asserts

that this Is not a new activity because Title 8, California Code of Regulations, Section
32992 requires the 'axclusive rapresentaiive 1o give notice {0 employees

~ Section 32992 requires the exclusive representative to give annual notice of (1) the

amount of the fee expressed as a percentage of annual dues per member, (2) the basis
for the calculation and (3) a procedure for appealing all or any part of the fee. Such
notice shall ba sent or distributed to the nonmember ejther (1) 30 days prior to
collection of the fes, or {2) concurrent with the initial agency fee. Note that there is no
procedure for sending notice to a new employee, other than concurrent with the initial
agency fee, and the notice speaks only to the calculatmn of tha amount preparatory to
an appeal process.

Section 32992 does not resolve the issus of school district responsibility for changas in
the employee payrnl! which is a statutory relationship between the empicyer and

employse. The giving of an appropriate and neutral notice to affected employees is

impliclt in the legisiation. By way of example, Education Code Section 451689 requires
pubiic school empioyers to give each classifisd employee, upon initial employment and
upon each change in classification, salary data including annual, monthly or pay

~ periad, daily, hourly, overtime and différential rates .of compensation. Education Code

Section 45167 requires the employer to give notice of correction and supplemental
payment whenever It is determinad that an error has been mede in the calculation or
reporting in any classified employea payroll. The employer is respansible for changes

- to employese payroll amounts, not the exclusive representatwe The employer has the
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duty to' changa the payroll deductlnns whenever thera isa prospectwa ar retroactlve
change to’ the' servlca fed amount; not theexclusive representative. There is no

_ statutory prowslon tipcn which the empioyer can rely which compels the axclualve N
representatlve to: provide notices o amplnyees preceding these payroll adjustmsnts or
specific to each typa of adjustment w3 :

Reglrdlng subdivlslons (c)sand (d) (3), the test claim alleges that schuol dlstrlcts w:ll
need to provide any requiréd ‘administrative support when requtred 1o do 59 by the
board.” The draft staff analysls.concludes that there are no adopteleERB rules and
regulatlons réguiring:theschool-district to. participate in an. organlzat onal sacurlnr
elacﬂon "Tha teet: claimant isi alleging that:school districts will be, reqqlr:ed‘ ta folloy

district to partlclpate in some manner, should PERB decide fo do 6o, The test Sialmant
cannot arillolpate the SpBCl‘ﬁC nature Qr form of any -such order, but does acknowladge o

' requwed to' prowde PERB pursuant to Tltle a cca Sec:tlons 3403‘0 and.34055;

Regarding subdlvlslon (d) (1), the test clalrn alleges that in the event the colleotive U
bargaining agreernant is rescindad pursuant to.Govemment Code Sactlon 3548 (d)(1). ..
school districts williéed to establish new payroil-procedures.and thereafter smplernent i
such progedires s that: automatic' payroll-deductions for “fair. shane servlces fge are
no Jonger mads from the wages of nonexempt emplayees‘who chcose not to pe” -
mambers of & cattified employee organization and to no longer report ancl rermt fees to
the approprlate certified amployee-organization. The draft staff analysls made no ' ‘
findings ofi thiess activities as: they relatedn subdw;smn (d) (1)....

Regarding subdivision {d) {2), the test claim alleges that in the event the collective
bargalnlng agreement i8- ralnstated pursuant to Government Cods Section 3548 (d)(2),‘
T :

wl'mheld fees’ to tne appropnate cartified employes organization The
analysis made no ﬂndlngs cn thesa actlvlties as they relate 1o, subdms on ;(d) (2)

Regardln| subdwlslon {8); the test clalm allegas school dlsfrlcls w1ll ne

and &ll'n ecessery gctions, when necessary, to recover reascnable legal, fees legal
costs ard séttlsment or jJudgmant liabrlltlas fromthe. !'acognlzed emplnyea nrganlzatton
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arising from any court or administrative action rslating to the school district's
complianca. The draft staff analysis asserts that the plain language of the subdivision
does not impose any duties because it is the duty for the employse organization to
indemnify the schoo! district. The fact that the employee organization has a duty fo
indemnify the schoal district does not mean that such indemnification will be
accomplished without a scheoi district asserting its legal right to indemnffication. The
right to indemnification stems from this subdlvision and the cause of civil action which
may result in the indemnification of the school district arises from this code section,
thus making it 2 source of costs mandated by the state

CERTIFICATION

1 hereby declare, under penaity of per]ury under the laws of the State of Callfornia, that
the information in this document is true and correct to the best of my own knowledge or
information or belief. -

Sincerely,

7

Keith B. Petersan

¢ - Per COSM Distribution List Attached
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