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Filed by County of Los Angeles 

EXECUTIVE SUMMARY 

Background 

Claimant, County of Los Angeles, submitted this test claim in June 2001 alleging a reimbursable 
state mandate for counties and local law enforcement in new activities and costs related to post 
mortem examinations or autopsies by coroners, and reporting requirements for law enforcement. 
Claimant attempted to amend this claim in its comments on the draft staff analysis to add Penal 
Code section 14250, subdivisions (b) and (c)(I), as added by Statutes 2000, chapter 822, and 
amended by Statutes 2001, chapter 467. Commission staff accepted the amendment, but severed 
it from the claim pursuant to the Executive Director's authority to expedite claims in 
Government Code section 17530 and consolidated it with claim OO-TC-27, DNA Database, 
which was previously filed on the same code sections. 

The Department of Finance (DOF) states that pursuant to Govemment Code section 27491, the 
decision by a coroner to examine unidentified remains (other than DNA sampling) is a 
discretionary act not required by the State, nor was it required prior to the test claim legislation. 
According to DOF, any subsequent requirements regarding autopsy procedures are only initiated 
when a coroner chooses to examine unidentified remains. DOF also argues that the investigating 
·law enforcement agency's report to the Department of Justice (DOJ) is discretionary because the 
report is initiated after the local agency exercises discretion to investigate the case. Thus, DOF 
concludes that this test claim has not resulted in a new program or higher level of service. 

Conclusion 

For reasons in the analysis, staff finds that Government Code section 27 521. l imposes a 
reimbursable state-mandated program on local law enforcement within the meaning of article 
XIII B, section 6 of the California Constitution and Govemment Code section 17514. The 
mandate is for local law enforcement investigating the death of an unidentified person to report 
the death to the DOJ, in a DOJ-approved format, within IO calendar days of the date the body or 
_human remains are discovered. The exception is for children under 12 or found persons with 

. evidence that they were at risk, as defined by Penal Code section 14213. 
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Staff finds that Government Code section 27521, Penal Code section 14202 and Health and 
Safety Code section 102870, as added or amended by Statutes 2000, chapter 284, dO not e 
constitute a reimbursable state-mandated program because they are not subject to article XIII B, 
section 6. · " ; 

Recommendation 

Staff recommends that the Commission adopt the staff analysis arid· approve the test claim for the 
law enforcement reporting activity in Government Code section 27521.1. 

'. 
'·? 
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STAFF ~AL YSIS 

Claimant 

County of Los Angeles 

Chronology · 

6/29/01 . 

8/8/0l . 

9/6/01 

614103 

6/24/03 

6/25/03 

717/03 

7/10/03. 

Cl~imailtCounty of Los Angeles files test clann with the Commission 
~ • ~ ~ I ' ,, ', 1 • • 

•· .'1 ,:- ..... ' .• 

DOF files-.comments on the test claim . " . . . 

Claimant County of Los Angeles files declaration in response to DOF comlnents 

Commission staff issues draft staff analysis· 

Clauµan,t files comments.on the dr~ staffiµia!ysis 

Claimant files' amendment to test claim to add Penal Code section 14250, 
subdivisions (b) ·and ( c )(1 ), as added by Statutes 2000;; chapter 822, and amended 
by Statutes 2001, chapter 467. 

Commission staff deems claimant's amendment complete, and notifies claimant 
that"itwill sever amendment from:the claim and consolidate amendment with:·.· 
claim OO-TC-27, DNA Database. · 

·r· . , . . . . . 
Commi~sion staff issues (mal staff analysis 

' . 

BACKGROUND 

Test claim legislation~ The test claim legislation1 states _that a postmortem examination or 
autopsy2 coriqucte4.at the discretion Of the coroner on an unidentified.body or human remains 
shall inchide th~· following activities:. . . ' . ' '' . 

. ·'-'-:.: ·- .. . ;.' 

(!}taking all available fingerprints and palm pri~ts; 
(2) a dental exam consisting of dental charts and dental X-rays;;_ 
(3) collection of tissue, including a hair sample, or body fluid samples for future DNA 

testing, if necessary; . 
(4) frontal and lateral facial photographs with the scale ip.dicated; ''' · 
(5) notation' and photos, with· a scale; o:fsigillficant scars, marks, ~attoos, Clothiilg items', or 

other personal effects _found with or near the body;. ' · . . · . · ·" ·· 
(6) notations of observations pertiii'eni'fr:i'the estiinatiori of the time of death; and 
(7) precise documentation of the location of the remailis: ' · ·· 

The test claim legislation authodzes the examination or autopsy to include full body X-rays, and 
requires the corciifor to prepare a final report of investigation in a format establish'ed by"the DOJ. 

,•,. .·:• . 

In addition, the jaws and other tissue samples must be rer!{~~~d and retained for ~ne year after 
identification of the deceased, and no civil or criminal challenges are pending, or incfofinitely/ If 

~I • •· 

I Statutes 2000, chapter 284; Govetrunent C~d~ sectfon6 27521, 27521.1, Health and Safety 
Code section 102870, Penal Code section 14202. ''' · 
2 The terms "autopsy" and "postmortem exam," both in the test claim statute, are synonymous~ 

· "Autopsy" is primarilyused hereafter. .·,_ 
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the coroner is unable to establish the identity of the deceased, the coroner must (1) submit dental 
charts and dental X-rays of the unidentified body to the DOJ on forms supplied by the DOJ - e 
within 45 days of the date the body or human remains were discovered; and (2) submit the_ final · 
report of investigation to the DOJ within 180 days of the date the body or remains were 
discovered. If the coroner cannot establish the identity of the body or remains, a dentist may. 
examine the boc!y qr ,i:emai,n~, and if tl~e b<;>dy still cannot be identified, the co~oner must prepare 
and forward the dental examination record to DOJ. Law enforcement mi.1st report the death of atl 
unidentified person to DOJ no later than 10 calendar days after the- date· the body cit remains are· -
discove!e4. -

The test claim legislation was sponsored by the California Society of Forensic Dentistry in 
response to years of volunteer consultant work by members of the Society helping DOJ identify 
more than 2,200 unidentified dead persons in California. The sponsors argued that the ways in -
which evidence was collected or retained was inconsistent, and that information.reported to the 
DOJ, varie& from very- inadequjite t9 extremely;detailed. The sponsors also indicated that 
unidentified bodies had been buried or cremated without retaining evidence that could later _assist 
in identifying tll~rp..3 _ _ _ ___ · _ 

• ' "> • ' 

Coroner duties: Each c01mty'in California performs the coroner's functions as defined in the 
California Government Code, the Health and Safety Code, the Penal Code and various other 
codes and regulations. The office of coroner may be elective or appointive,4 or lllay be abolished 
and replaced by the office of medical examiner~ 5 or may be consolidated with the' duties of the 
public administrator, district attorney or sheriff.6 Coroners and deputy coroners are peace" 
officers.7 - -

. .. ··· . .r.-J.·~:,· . .... , .' .·· ·. ,. :·._·. · .. ~-~.:-.·· .... :.,j~. 

Pre-197~, sta.rut~s ,reqliire cc;ironers t() JP.quire in!<;> and, determi.µe the circumstanC.e~, p'lanner an.-d. 
causes of certain types of deaths. The coroner's duty is to investig;ate these dea~ ~-d li~'?r11ahi. 
_the cause and time of death, which must be stated on the death certificate. 8 The types· of death 
over which the coroner has jurisdiction, as listed in Government Code se_ction-27491 and Health 
and Safety Code section 102850, are those 'that are: - ·: - · · : 

'' 
• Violent, sudden or unusual; - · -

' . . ' . 

• Unattended; _. . , _, - . _ 
• Wher~ ¢.e dyceased h!15 no(been attended by .a physieian in the 20 'days before death; 

•I, . •-•~ , I ,., · ' • . ,.._ , t - · ·, . ~ • 

• Self~induced or criminal abortion; .. · . _ _ -- _ . , 
• Known or, suspected homicide, suicide or accidental poisoning; ' ' 
• By recent or old ill.jury' or accident; . . -

- 'i - ' : ·• ' :; . . : ,: .1 .. ;.~: . ; . • : ' '·· . ' . .'. ' . . .:- • 

3 Senate Rules Conunitfo~, Office of Sei,J.ate Floor AIJ.alyses, Thirq Ref!.cj.ing analysis of Senate . 
Bill No.1736 ({999-2000 Reg. Sess.) as_amended August 8, ?,000? page 4. 

•, - .· . - . •' 

4 GovementCode section 24009. 
5 Government Code section 24010. Any reference to "coroners" in this analysis includes 
medical t;x~ro.iners, deputy coro_ners,.or positions that perfonl} the same duties. -

; ; ~ • ~ •< • • • 

6 Goveniment Code section 24300. 

1 Penal Code section 830.35, subdivision (c). 

8 Health and Safety Code sections 102855 and 102860. 
' ·.\' 
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• Drowning, fire, hanging, gunshot, stabbing, cutting, exposure, starvation, acute 
alcoholism, drug addiction. strangulation, aspiration;. 

• Suspected sudden infant death syndrome; 
• By criminal means; '. · . · 
• Associated with knoWrt or alleged rape or crime against nature; 
• fu prison or while under sentence; . . . . . 
• By known or suspect~d con~giotis disease constituting a public hazard; 
• By occupational disease or hazard; 
• Of state fuerital hospital patient; 
• Of developmentally disabled patient in state developmental services hospital. 
• Under circumstances as to afford a reasonable ground to suspect that the death was 

caused by the criminal act ofanother. 
• Where the attending physician and surgeon or physician assistant is unable to state the 

cause of death.9 

When the coroner investigates one of these types of deaths, he or she signs the death certificate. 10 

In deaths where it is reasonable to suspect criminal means, the.coroner must report the death to 
local law enforcement, along with all information received by the coroner relating to the ·death. 11 

In order to ci;my oti~ the duties of office in .investigating death in accordance with applicable 
statutes, it is. neCi'.SSary that the Coron.er hay~ wjde discretiQn in ordering an autopsy when, in the 
coroner's judgment, it is the appropnate means of asi;:~rl~g the cause of. death. 12 This is still 
true as evidenced by the express discretio'n granted th,e. coroner iri the statutory scheme. For 
example, the coroner has "discretion to determine the.extent of inquiry to be made into any death 
occurring under natural circumstances" and falling Within Government Code section 27491 (the 
types of death· over which the coroner has ~urisdiction). 13 · The coroner also "may, ip. his or her · 
discretion, take possession of the body .. .:~ 4 ancJ.!'allow removal of parts of the body by a. 
licensed physician and surgeon or .tra.ined transplant technician" for transplant or scientific 
purposes, under certain conditions. 15 Currently, the only instances in which an a,utopsy is. 
required_ by law, i.e., outside the coron.c~:r' s discretion, is if a spouse (or if none, surviving child or 
parent or next ofk4i) requests it in writing, 16 or if the suspected cause of death is Suddenlnf~nt 

...... 

9 Government Code section 27491 and Health and Safety Code section 102850. 
10 Government Code section 27491. 
11 Government Code section 27491. l ;· 
12 Huntley v. Zurich General Acc. & Liability Ins. Co. (1929) 100 Cal. App. 201, 213-214'. 20 
Opinions of the California Attorney General 145 (1952). · 
13 Government Code section 27491. 
14 Government Code section 27491.4. 
15 Government Code section 27491.45, subdivision (b). 
16 Government Code section 27520. This section states that the requestor pays the autopsy costs. 
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Death Syndrome (SIDS). 17 
,, Even in SIDS cases, the coroner has discretion in deciding whether 

to autopsy if the physician desires to certify the cause of death is SIDS. 18 . 

For unidentified bodies, existing law states that coroners shall forward dental examination 
records to the DOJ if all of the ,following apply: ( 1) the coron~r investigates the de~th, (2) ·the 
coroner is unable to establish the identitY of the body or remain~ by vi~ual means, fingerprints or 
other identifying data, and (3) the coroner l;t~s a dentist co.nciuct a denaj examillation of the body 
or remains and still cannot identify the deceased. 19 Preexistmg law authorizes bu~ does nqt · · 
require law enforcement to submit dental or skeletal X-rays to qOJfor f!llssing persons.20 

A coroner may be liable for'"omission of an official duty." 21 In Davila v. County of Los 
Angeles, 22 the county was found n'egligent for cremating a body without notifymg kin. The court 
held the that a coroner has a duty to act with reasonable diligence to locate a family member of a 
body placed in the coroner's custody before disposing of it. In Davila, the court started by 
restating and examining Government Code section 815.6: 

"[w]here a public entity is under a mandatory duty imposed by an enactment that is 
, designed to protect against the risk of a particular kind of injury; the public entity isJiable 
for aninjury of that kind proximately caused.by its failure to discharge the duty unless 
.the pµblic entity establishes tb~t it exercised reasonable diligence t.o discharge 1:he duty." 
For U.~~ility t~ a(tiich un~et thi~ stah!te, (1) there m~st be, an enactment' imposing a 
mapdatory diify, (2) the,enactnient musfbe intended tcl'ptoiect against the risk of the kind 
of injury suffereci by the iridi\ilct:ui(aiiserting ii~biJi'ty, ana (3) the breach ciftbe dutY inust 
be the cai:ise of the' injbfy suffered, [ citatjoii] . . . ' . 

In finding the man.datory duty tq notify the family1 the Davila conn stated: 

· [T]he existence of a mandatory duty is established by Goveriuilent Code section 27471 
subijivisioii (a):' "Whenever the' coroner takes:custody of a dead body p'ursuant to law, he 
or she shall make a reasonable attempt to locate the family." [FNI] (Italics added.) The 
same ·duty is reflected in Health an.d Safety Code sections 7104 (when the person with 
the duty of interment "canriot after reasonable' diligence be.found .... the coroner shall 
inter'the remafo.s .... ")and 7104.1 (if within "30 days aftet"the coroner notifies or 
diligently attempts to notify the person responsible for the interment ... the person fails, 
refuses, or neglects to inter the remains, the coroner may inter the remains"). (Italics 
added.) Quite clearly, the coroner bad a mandatory duty to make a reasonable attempt to 
locate deceden~'s family. [citation.]23 

. . . 

17 Government Code sections 27491, subdivision (a) and 27491.41; subdivision (c). 
18 Government Code sections 27491.41, subdivision (c) (~). 
19 Health and Safety Code section 102870. 
20 Penal Code section 14206, subdivisions (a)(2) and (b). 
21 Code of Civil Procedure section 339 states the statute oflimitations is two years. The duties 
are outlined in Government Code section 27491 and Health and Safety Code section 102850. 

22 Davila v. County of Los Angeles ( 1996) 50 Cal.App.4th 13 7, 143. 

23 Id. at page 140. 
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Davila implies a coronet also has a duty ofreasonable diligence to identify a body because it is 
necessary to identify the.deceased in.order to locate the deceased's family. . . 

Related programs: In 1979, California became the first state to implement a statewide Dental 
· Identification Program to process dental records submitted by law enforcement agencies and 
coroners in California and other states,, The DOJ classifies, index,es, and compares dental 
records of missing and unidentified persons against each other for matches.24 

. 
. . .- r • . . . ·: . . . , ~ . ·.. ·-· 

In 1998, the Legislature enacted the DNA and Forensic IdeI1tification Data .Base and Data Bank 
Act to assist in prosecuting crimes and identifying nli.ssing persons. This.database consists of 
DNA samples of those convicted of specified felonies. 25 · · · ' ' . · · 

The DOJ adiilinist~rs the Violent Crime Information Center to assist in ideµtifying and 
apprehending persons responsible for specific violent crimes, and for the disappearance and 
exploitation of°petson,s, particularly children and dependent adults.26 

. . . ' . 

The DOJ also keeps
1

a DNA ~~base in ~hich iaw .eriforcei;nent collects samples for DNA 
analysis volµntarily submitted by family members or relatives of a.missing person, and the. 
coroner collects siµnples.from the unidentified deceased. Those samples are.sent to D()J for 
DNA analysis and comparison.27 

Claimant's Position 

Claimant cqntends that the test claim legislation constitutes a reiPibursable stafC.-mruid~ted 
program pursuant to article XIII B, section 6 of the California Constitlltton and Govermiient 
Code section 17514. Claimant seeks reimbursement for the activities related to postmortem 
examinations 'of unidentified bodies and human remains and reporting the death of uhlderi.tified 
persons to the· DOJ. Specifically, claimant alleges the following ~ctivities 'ate· now required • · 
relating to a postmortem examination or autopsy:. · 

• Develop policfo~ and procedUreS for the initial and continukg implemenbition ofthe 
subject law; . ·· · ··, · · .. 

• Perform autopsies, including any required rnicroscopic,,toxicology, and 
microbiological testing, photographs, fing_erprints, tissue sampling for futµr~ DNA 
testing, X-ray notation at the time of death, location of the death, dental examination, 
and pr~maring the final report to the DOJ; . 

• Storage and autopsy samples under appropriate conditions, including tissue and 
fluids, in proper receptacles, arid allowing access as necessary f6r periods oftiine as 
required by the autopsy protocol; · 

24 California Department of Justice, Office ofthe Attorney General's website 
<http://www.ag.ca.gov/missing/content/dental.htm> [as of April 18, 2003]. Former Health and 
Safety Code section 10254 (Stats. 1978, ch. 462) was repealed in 1995 (Stats. 1995, ch. 415). 
25 Penal Code section 29~.et. seq. The list offelorues;is in Penal Code section 296 .. · 
26 Penal Code se~tion 14200 et. seq. 
27 Penal Code section 14250. California Department of Justice, Office of the Attorney General's 
website <http://www.ag.ca.gov/missing/content/dna.htm> [as of April. 18, 2003]. This program 
is the subject of the DNA database test claim filed by the County of San Bernardino (OO-TC-27). 
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• Death;scene investigation and related interviews, evidence collection, including 
specimens and photographs, and travel as required for the fulfillment· oftbe 
requirerpents, i11cluding travel to pick up a body for autopsy, and to return-the body to. 
the ori~al county, if it has been transported out of the county for autopsy; -

• Traih departmental personneJ'to'prepare the final report t6 the DOJ;· · 

• Participation in workshops within the state for ongoing p~ofessional training as 
necessary·to satisfy standar~srequired bythesubject .18.w. ., •-· 

Claimant notes-that ~imilar duties to those above were found reimpmsa.ble, as ev,idenced by the. -
State Controller's O~ce Claiming Instructions for the "Sudden Iiifant Death Syndrome (SIDS) -
Autopsy Protocol Pfo~am."28 

• - · 

Claimant also tesponds to the DOF's contention (stated below) that the activities of the test claim 
legislation are discretionary by_ argui~g that the coroner, -under Gove~ent_Code' section 27491, 
has a statutory duty'tc>"mquii'e int6-a-nd-1detemiliie'the Cifotifustahces; manfier, and ·cause of' 
death arid _conduct h~cessary 'inquiries fo deformine, among other thlngs, whether the death was 
"violent, silddeh,-or untisual," "unattended,'' and if the deceased had ''not been' attended by a 
physician in the 20 days before death." Claimant contends that this mandatory inquiry lias been 
supplemented, pursuant to Government Code section 27521 of the test claim statute, to 
determine the identity of the deceased. Claimant states that prior to the test claim legislation 
certain activities, ·such as takfu:g palin prints and harr samples, had been Iiili.ted to homi.dde: 
victims. -- - - ' · · · · 

Claimar;i.t, ~.its_ 6)23103 amen~ent .to -this test claim, comments that the _.c~roner's duties are 
mandatory, not discretionary. _Cla~ant states that irrespective of the type of postmortem 
inquiry, examination or autopsy employed by the corm1~r to complete the mandatory 
determination of the circumstances, manner and cause of death of an unidentified body or human 
remains pursuant to'Governmerit'Code section 27491; further mandatory duties fo identify the 
deceased.were added by Government Code section 27521. Those duties include: 

1. Taking all available fingerprints' and palm prints; - ' 
2. -A dental examination consisting ofdental chartS and dental X-rays of the deceased's 

teeth· · · '' .,,_ - · -- - · 
' 3. Collection of tissue, including a hair sample, or body fluid sampl~s for fufui:e DNA tests; 

4. Frof!.,!a_l ~nd late~a,I facial. phot9s with scale in~cated; _ _ _ 
5. Notation_ and photos, with a scale, of significant ~cars, marks, tattoos, clothing, or 

personal effects found with or near the body; , 
6. Notations of observations pertinent to estimating the time of death; 
7. Precise documentation of location of the remains. 

Claimant -further ·commented that the remaining provisions of section 27521, -as discussed below, 
are mandatory. Government Code section 27521, subdivision (b),which lists the seven.activities 
above, is explicit in what a postmortem examination, for purpo.ses of determining identity, shall 
include. According to claimant, before the test claim legislation, the following activities were 
not mandated: (1) frontal and lateral facial photos with scale indicated; (2) retention of jaws and· 

. : :. 

28 Clahnant refofs to CSM# 4393, a test claim on Statutes 1989, chapter 955, entitled Sudden 
Infant Death Syndrome Autopsies, which was found to be a reimbursable mandate, 
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other tissue samples for future possible use (as now required by subdivision (e) of section 
27521 ); (3) storage of material used in positive identification of the body. 

State Agency Position 

In its comments on the test claim, DOF states th.at pursu.ant to Government Code section 27491, 
the decision by a coroner to examine unidentified remains (other than DNA sampling) is a 
discretionary act that is not required by the State, nor was it required prior to .the test claim 
legislation. Any, su]:>sequent requirements, according to P9F, regarding autopsy procedures are 
only irµtiaied wQ.e11 .a coroner chooses to ~~anµne unidentified remains. 

DOF argues that the investigating law enforcement agency's report to DOJ is discretionary 
because it is only initiated after the local agency exerCises discretion to investigate a case. Thus, 
DOF concludes that this test claim does not contain a state mandate that has resulted in a new · 
program or higher level of service and a reimbursable cost. 

DOF did not comment on the draft s'taffanalysis. · 

DISCUSSfON 

In order for the test claim legislation to impose a reimbursable state-mandated program under 
article XIII B, section 6 of the California Constitution and Gover'n:inent Code section' 17514; the 
statutory language must.mandate a new program or an iricreased or higher level·of service over 
the former required level of service. "Mandates"· as used in article XIII B, section 6, is defined 
to mean "orders" or "conilnanas."29 The California Supreme Court has defined ~·program" . 
subject to article XIII B; section 6 of the California Constitution as a program that carries· out the 
governmental function of providing a service to the public, or laws which, to implement a state 
policy, impose unique req~µ-ements on local g<;>venun.!Jnts 8.9-d do notapply generally to all 
.residents and en~ties in the state.30 To 9etermine ifthe "program" is new or imposes a higher 
level of service, a comparison must be ma4e between the test clil.ifil legisl!';tion and the legal 
requirements in effect immediately before the enactment of the test claim legislation.31 Finally, 
the new program or increased level ofservice must impose "costs mandated by the state."32 

·.. . '1''. . 

This test claim presents the following issues: 

• Is the test claim legislation subject to· article XIII B, section 6 of the California 
Constitution? 

• Does the test claim legislation impose a ~ew program o.r higher level of ~ervice on local 
offidals within the meaning of article XIII B, section 6 of the California Ccinstittitio:il? 

• Does the test claim legislation impose "costs mandated by the state" within the meaning 
of Government Code sections 17514 and 17556? 

29 Long Beach Unified School District v. State ~f Callfornia (i990) 225 C~l.App.3d 155, 174. 
. . . 

3° County of Los Angeles v. State of California (1987) 43 Cal,3d 46, 56. 
31 Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830; 835. 
32 Government Code section 17514. 
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Issue 1: Is the test claim legislation subject to article XIlI B, section 6 of the 
California Constitution? ' 

A. Does the test claim legislation impose state-mandated duties? 

Article XIII B, section 6 of the California Constitution provides, with exceptions not relevant 
here, that "whenever the Legislature or any state agency mandates a new program or higher level 
of service on· any local-government, the state shall provide a subvention offurids." This 
constittitional provision wa.s sP,ecifica.lly int,~~de.d to prevent the state ~om forcing ~rof-ams ~n 
local government that reqwre expenditure l:iy local governments oftherr ta:x revenues,3 In this -
respect, the California Supreme Court and tlJ.e courts of appeal have held_ that arti~le xm B, 
section ·6 was not int~J1d~d to entitfo local agencies and school districts to reimbursement for all 
costs resulting from legislative enactments,. but only those costs "mandated" by a new program . 
or higher level of service imposed upon them by the state. 34 

_. - - _ _ · 

To implement article XIII B, section 6, the Legislature enacted section 17500 and following. 
Section 17514 defines "costs mandated by the state" as "any increased costs which a lo~al 
agency or school district is required to incur ... as a result of any statute .... which mandates a 
new program or higher .level of service of an existing prqgram within the meaning of Section 6 
of Articl_e XIII B of the California Const_itution.'' Mandate is defined.as !'orders" or 
"commands.''35 Thus, in order for a statute;: to be subject to article. XIII-B, section 6, the statutory 
language.must command or order an activity or task on local governmental.agencies. If the 
statutory language does not mandate coroner~ to perform a task, then compliance with the test 
claim statute is at the option of the coroner and a reimbursable state mandated program does not 
exist. . -

The question whether a test :Claim statute is a- stB.te'~mandated program within' the meaning of 
article XIII B, seeticin 6 is purely'a question oflaw.36 thus; base!f on the principles outlined 
below, when making tlie dete:hnination on 'this issue, the Commission, like the court, is bo\ind'by 
the rules of statutory' construction. ' ' . 

Health and Safety Code section 102s7o: This' section, enacted in 1995, requires coroners to 
forward dental examination records to the DOJ if all of the following apply: ( 1) the coroner 
investigates the death, (2) the coroner is unable to establish the identity of the body or remains 
by visual means, fingerprints or other identifying data, and (3) the coroner has a <fentist conduct a 
dental examination of the body or remains and still cannot identify the deceased. · 

The test claim statute (St;ts. 2000, ch. 284) technically ame~ded subdiyision (b) of section 
102870 to refer to Government Code section 27521 and to the Violent Crime Information 

33 County of Fresnp v. State of California (1991) 53 Cal.3d 482, 487; County of Los Angeles, 
(1987) 43 Cal.3d 46, 56. County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; 
County of Sonoma v. Commission on State Mandates (2000) 84 Cal.App.4th 1264, 1283-1284. 

- ' 
34 Lucia Mar Unified School Dist., supra; 44 Cai:3d 830, 834; City of San Jose v. State of 
California (1996) 45 Cal.App.4th 1802, 1816. ' 
35 Long Beach Unified School District v. State of California (1990) 225 Cal. App. 3d 155, 174. 

36 City of San Jose v. State of California, supra, 45 Cal.App.4th 1802, 1810. 
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Center.37 This amendment to the test claim statute does not.impose any state-mancia~ed duties on 
local agencies. Because this amendment.to section 102870 imposes no state-man~at~d duty, 
staff finds that section 102870, as amended by Statutes 2000, chapter 284, is not subject to article 
XIII B, section 6. · : · 

Penal Code section 14202: This section, operative since 1989, requires the A~ome)r General to 
maintain the Violent Crime h:iformation Center. The test 6iaim statute (Stats: 2000, cb.~- 284) 
tecbbically amdrided Peha1¢ode secti~n 14202 by adding !! reference to Govei:ninerif Cocie -' 
section 27521. This amendment to the' test claim stattlte does not impose ariy state-mandated 
duties on local agencies. Therefore, because this amendment imposes ho state-maridated duty, 
staff finds that Penal Code section 14202, as amended by Statutes 2000, chapter 284, is not 
subject to artjcle XIII B, ~ection 6. 

; . . ... ' ' ~ 

Government Code section 27521: This section specifies that autopsies co.nducted at the 
discretion of the coroner shall include collecting identifying data on theunidentified!.boP,y or 
human remains and reporting the data to DOL- Subdivision (a) states that any autopsy conducted 
"at the disc:rc;ition" of a coroner on an unidentified body _or human rem\ilns shaU b~ _subject to 
section27521. · ·· · - : - - · -

-Subdivision (b) states that county coroners are to include the following data in the discretionary. 
autopsies: -

" -' 1. All available fingerpriiits and palril prints; 
2. A dental examination consisting of dental charts and dental X-rays of the deceased 

person's teeth, which may be conducted on-the body or_human remains by a qualified ! 

dentist as determined by the coron.er; £:-

3. ' The collection of tissue, including·a hair sample, or-body fluid samples for future • 
DNA testing,- if necessary;· -

· A. FroritaJ. and later.al facial photographs with the scale indicated; 
5. Notation and photographs, with a:scale, of significant scars, marks,- tattpos, clothing 

items, or other personal effects found with or near the body; 
6. Notations of observatic1ns pertinent to t?-e estimation of the .time of deatJ:i; 
7. Precise doci.imentatioil oftlie location of the remains. . ' .. ' . ' . ~ -. ' -; . '' .. :· ., 

Subdivision (c) states that the examination or autopsy "may include full body x~rays." 

Subdivision ( d) states the coroner shall prepare a final report of investigation in a format 
established by DOJ, to include the autopsy information in subdivision (b). 

Subdivision (e) _states: . 
: - ' ' -- - 'j' 

The body of an unidentified deceased person may not be cre~ated or _b_uried until the 
jaws (rna~lla an~ mandible with teeth) an!f other tissue samples are retained for future 
possible use: Uritess

1 the coroµer ha.S. detemiineci that the body of the urudeiitifiecl' · 
deceased person has suffered sigrufiqant deterioration or decomposition; iliejaws shall 
not _b_e re:moved until inirnediately before the bod/ is cremated oi: buried. The coroner 

' . . . ,. ' .! •. • 

37 As stated above under related programs, the Violent Crime Information Center is administered 
by DOJ to assist in identifying and apprehending persons responsible for specific violent crimes, 
and for the disappearance and exploitation of persons. (Pen. Code, § 14200 et. seq.)._ 
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shall retain the jaws and other tissue samples for one year after a positive identification is 
made; and nci civil or crinlina!Chf:illenges are pending, or indefinitely. · 

Subdivision (~ states: . . 

Ifth¥_.coroner ~ith tlJ.e aid oftbe dent'!-1 examinatfon and any other identify_ing findings is. 
uµaj:ile fo establish the ideµtity of the body cir hunian remains, the coroner shall submit . 
dent~! charts and dental X-rays oftlie urudentified deceased persci~ to the pepartm,eilt:of' 
J11stice, on (or;i:ns sµpplied by the Dep~en~ 9f Justice Within 45 days of.the date the 
body, or~UJ11anremains were discovered .... , · , - .. , 

Subdivision (g) states: 

If the coroner with the aid of the dental examination and other identifying findings is 
unable to'establish the identity of the body or-human remains, the coroner shall submit•·r· 
the final report .of investigation to the Department of Ju8tice within 180 days of the date . 
the·body•or'human remains were discovered: · . : .. 

As noted ahoVe, the :o'O':F atgues' that pursuant fo Gciverririlent Cod~ section 27491 (a pte-1975 · 
statute that states the types of death over which the coroner has jurisdiction) the coroner's · · 
decision'to examine unidentified remains (other than DNA sampling) is a discretionary act that is 
not required by the State, nor was it required prior to the test claim legislation. Any subsequent 
requirements, according to DOF, regarding autopsy procedures are only initiated wh,en a coroner 
chooses to. exaµtin,e unidentified remains. · · . · . · 

Claimant responds toDOF by arguing that the coroner, under Government Code section 27491, 
has a statutory ·duty to '~inquire into and determine theicircurnstances, manner, and cause of' 
death and conduct necessary. inquiries to determine, aniong other things; whether the ·death was 
"violent, sudden, or unusual," "unattended," and ifthe deceased had."not been attended by a 
physician in the 20 days before.death~"· .Claimant contends that these requirements have been 
supplemented, pursuant to Government Code section 27521 of the test claim·statute,.to 
determine the identity of the deceased. · ··· · · 

Pursuant to the. ruies of statlitory construction, c6Urts a'nct aciministtative ageI1ci_es are. required, 
when the statutory language is plain, to enforce the statute according· to its terms. The California 
Supreme Courtexplained: , . ·· ·•· 

In stati.ttory construction cases,' our fundamental task is to ascertain the·intent of the 
lawmakers so as to effectuate the purpose of the statute .. We begin by examining the 
statutory language, giving the words their usual and ordinary meanirig. If the terms, of the 
statute are unambiguous, we presume the lawmakers meant what they said, and the plain 
meiilii!ig. 6fthe langtlage governs, [Citations onlitted]3

·
8

' · .. · • · · 

Subdiv1siop.(a),gf c;i9;ir~~e~~-~ode s~9tio11 .. ~~s,2.1 st.ate~, ''.ta]ny. po~h?ortem e~~~tlbn.or 
autopsy co11duct~d. ~t t~e discretion of .a corone~ upon ~ uru4c:inti~~d body or human .~ern;ams 
shall be subjecttci-tliis s,ectibn.'.' (~:mphasis ;ad4~4.) ·,:i1ie plain l~~age of subdixiSioii (a) is 
unambiguous in making the coroner's autopsy activities discretionary rather thari mandatory . 

·;;- .. ..... 

38 Estate of Griswald (2001) 25'Cal.4th 904, 910-911. 
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If a local agency decision is discretionary, no state-mandated costs will be found. In City of._ 
Merced v .. $t(lte of California, 39 in. which the ~ourt deteI1Ilitled that the city's decision to exerCise __ 
eminent domain was discretionary so that no state reimbursement :was required for loss of 
goodwill to businesses over which eminent domain was exercised, the court reasoned as follows: 

. , . :: . ',r. . .. · ',. . . ·; • , . 

: -We. agree that the Legislature intended for ,payment of goodwill to be discretionary. 
_ The above authorities rev~althat whether a city or county de~icies ~o, exercjse t:minent 
domain is, essentially, an option of the city or cqµnty rath~r th_an ~ mandat~ of the-state. 
Thefandamental concept is that the city or county is not required to exercise eminent -
domain. [Emphasis added.] 40 

_ _ _ 
' ~.: • '• ,, · . -1 . . • ' '. . . · ' I:,' . . ( 

The California Supreme Court has explained the G_ity of Merced cas~ as follows: 

(T]he core point articulated by the court in City' of Merced is that activities undertaken 
at the option or discretion of a local government entity (that is, actions undertaken 
without any legal compulsion or threat ofpenalty for nonpa:tticipation) do not trigger a 
state mandate and hence do not requi~e reinibursemetit ciffiiridS.:..: even if the loc~l enilty 
is obligated to incur costs.as a result ofits discretionary decision to participat,e,in a 
particular program or practice,41 

_ . " __ 

The legislative history pf Government Code section 27521 also indicates that its autopsy 
activities are not mandatory. -

As introduced, the test clairii legislation e'x.p1'essly required an autopsy in cases where the coroner 
could not otherwise identify the body. The original' version of Seiiate Bill No. 1736-(Stats~ 2000, 
ch. 284) amended Health and Safety Code section 102870, stating in relevant part: ., · 

SECTION ·t. Seetioi1T02870 of the Health and Safety Cod~ is amended to read: 
102870~ (a) In deaths investigated bi the corcinei: of medical eX:iimiiler where he or she is 
unabie to establish the identity of the body or human remains by visual'mearis;. ' '· 
fingerprints; or other identifying data, the cororier cir mediCal examiner may ha,·e a 
q'l:lalifiea aentist, as determ:iaed by ~e 60f,6Ji!¥° ,er J'BBdiea} ~lrnfil;iaer, 6aFf)' e'l:lt a aeatai _ 
emainiaatiea _ef the bedy ,er hilli1fil1 remai11s. s_ha/l ~onduc(a medical examinqtion on the 
body or human remairz.5' 'that in~l1.1cies, but i,5' riot limited to, all the following 
procedures:... , . -

The May 2~, ;2009. yersi_on 11111~nde~ fu.~ bill !q_ move. the_se un}dentipeq boqy autopsy procedures 
to Gov~rnment Coq.e ~i;;ctio11s 2,7521, and to:~~e ~e prQc_eci~es qiscr!ltjonary ... 

Rejection of a specific provision contained in an act-as·originally introduced is most persuasive 
that the act should not be in~erpr~_ted to h~plude wha,t was left out.42 Since the bill originally 

39 ' - ' ' : . - - -- ' - - ' - -·- - " ' - - .. ' 
City of Merced v~ Sta~e, of.Califqr:nia (1984) 153 Cal., App. 3d. 777, 783. 

• ' ·' ' ',, .,. I• ,·' : '"·' . ' ~· 

40 Ibid. ., : ... 
41 Department of Finance v. Commission_ on State Mandates (May 22, 2003, Sl09219) _Cal. 
4th -
42 ., ·\' . -: ' . . : '-i '~ . ~' i . 

Bollinger v. San Diego Civil Service Comm. (1999) 71 Cal. App. 4th 568, 575. Alsci see 
Robert Woodbury v. Patricia Brown-Dempsy (Jillle 3, 2003, E031001) _·_Cal. App~ 4th._. 
<http://www.courtinfo.ca.gov/opinions/documents/E03100 I .,PDF> 
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required an autopsy for unidentifiid decedentS, but was amended to make the decisfon" to 
perform an autopsy discretionary (keeping consistent with the statutory scheme), the autopsy 
should not be interJ)reted to be a requiied actiVify. " · ;-; ·· · 

• ' 1 . · .·.' • ; . . I : . , . • ' ~.! - !. .. . ', . : ,"' '· , ' _ . < 

Therefore, because Government Code section 27521 does not constitute a state mandate, staff 
finds that itis'ncit subject to article XIII-B, section 6. This inCludes all the activities of section 
27521 because they ate based'ori'the coroner's' d_iscretion ta autopsy, such as submitting autopsy 
data, sub:rilittingthe final report of investigation,· retention of jaws, and submitting dental records 
to DOJ; . 

Government Code section 27521.1: This section requires a local law enfo~cement ageri~y 
investigating the death' of an unidentified person to report the death to the DOJ no later than 1 O 
calendar clays after the date the body or human remains are discovered. Be.cause this section 
imposes a reportiµg requirerµent ori. a ~opai agency, staff finds tha~ Government Code s.~ction 
27 521. ljmposes a· state,manP,ateq ¢uty and is therefore sllbject to article XIII B, section 6. 
Therefore~ this statute is further cliscusse,d below. · 

B. Does Government Code section 27521.l qualify as a "program"? . 1 • '·. 

In order for the test claim legislation to be subject to article XIiI B, section 6 of the California 
Constitution, the legislation must constitute a "program," defined as a program that carries out· 
the governmental function of providing a service to the public, or laws which, to implement a 
state policy,, imp<;i_se unique requiremen~ on loc_al gpvenunent!j _and do not apply generally to. all 
resic.ients and.entities in the state. 43

. Only one ofthe!le findings iS necessa.ry to trigger article 
XIIIB,secti6n6.;'.' .. . 

1
• ,\. .· . ,· 

Government Cocle;~ectio:n, 27521. I involves the:cluty .<:>flaw .enforceil1ept agep.Cies investigating 
the death qf an Ul1identi.fie.d person to r~grt the ·aeath;to-PO~ .. n9 later J;Qari 10 days after the body 
or human remains_ are· discovered,, :'.!iris is a, progrllll,1 that·prqvl.des governriientai functio11s in the 
areas of public safety, criminal justice,:crirrte and vital statistjcs, .arid location of missllig persons. 

Moreove(G6veriiiri.ent Code' sectiofr2 7 521.1 'iinposes unique data' collectirig and reporting 
duties on local law enforcement agencies that do not apply generally" to affresidehts arid entities 
in the state. Therefore,''stafffinds thatilie test claim legislation constitutes a "programnwithin 
the meaning of article XIII B, section 6 of the California Constitution. 

Issue 2: . D6es Govern~erii Co4e sectfon 27521.1 impose.!' new program or higher . · 
level of serVice on· foc"ill agencies within the meaning of article XIII B,. section 

· 6 of the California Constitution?•, ~- ·. 

Article )CHI B, section 6' of the California Ccinstitutlcin stat~s. "wh6hever the Legislafure or any 
state agency mandates a new program or higher level of service on any local government, the 
state shall provide a subvention of funds~" To determine if the "program" i.s new or imposes a 
hlgher level of service, a comparison must be 'made between the test cfaiinlegislatiOn ario the 
legal requirements in effect immediately before the enactment of the test claim legislation.45 

43 County of Los Angeles, supra, 4_3 Cal.3d 46, ?~: , , 
44 Carmel Vall~ Fire Protection Dtst: (1987) 190 CaLApp.3d 521, 537. 
45 Lucia Mar Unified School Dist. v. Honig, supra, 44 Cal.3d 830; 835. 
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Gover~ment Code .section 27521.1, law enforcement agency report: This section req*es a 
law enforcement agency investigating the death of an unidentified person to report the death to 
the DOJ, in a DOJ-!ipproved format, within 10 days of discovery. · 

DOF stati::d that. ~h~ Investigating iaw ~nforcell}ent age~cy' s report to I;>OJ is discretionary 
because the local law enforcement agency first must choose to go fon¥ard with a cririiinal 
investigation. According to DOF, DOI' s report is only iriitiated after the local agency exercises 
discretion to investigate a case. . . . . . 

Staff disagrees ... F:aijure of peace offi~ers t~ investigate criminal activities w9uld he''a dereliction 
of duty.46 California law imposes on sheriffs the duty to "preserve ifeace,"47 arrest"all persons 
who attempt to commit or who have committed a public offense,"4 and "prevent and suppress 
any affrays, breaches of the peace, riots, and insurrections, and investigate public offenses which 
have been ·committed. "49 Police have the same duties. 50 These are mandatory duties, as 
evidenced by use of the word. ''shall" in the statutes.51

. · 

Preexisting law requires law;enfoi:ce~ent to rep~rtimmediately to.DOI when a person reported 
missing has been found. 52 Also, for found children under 12 or found persons with evidence that 
they were a:t risk, 53 a report must be filed within 24 hours after the persori is found. ·And if a 
missing persori' is ·foWld alive or dead within 24 hours and local law· enforcement has reason to 
belie.Ve the persoh wa8 allducted, focal law enforcement must also report that information to the 
DOJ. 54 These statutes do not require the person to be-foWld alive. 

Given that law enforcement already had to report to DOJ findings of missing persons, the new 
activities for finding a deceased person are limited to those in which the deceased is over 12 'and 
not a missing person with evidence of being at risk, as defined. 

Thus, staff finds that it is a new.pr,ogram or higher level of service for local law enforcement 
investigating the death of an unidentified person to report the death to the DOJ, in a DOJ
approved .format, within 10 calendar days of the date the body or human remains are discovered. 

46 People v. Mejia (1969) 272 Cal. App. 2d 486, 490. 
47 Government Code section 26600. 
48 Government Code section 2660 I; . 
49 Govemme~t' Code section 26602. 
50 Government Code section 41601. 
51 Government Code section 14. 
52 Penal Code section 14207. · 
53 Evidence that the person is at risk includes, but is not limited to, {l) The person missing is the 
victim of a crime or foul play. 2) The person missing is in need of medical attention. 3) The 
person missing has no pattern of running away or disappearing. (4) The person missing may be 
the victim of parental abduction. (5) The person missing is mentally impaired. (Pen. Code, 
§ 14213, subd. (b).) · 
54 Penal Code section 14207. 
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The exceptions is for children underT2 ot found persons with evidence that they were at risk;a:s· · 
defined by Penal Code section 14213. ·· · 

Issue 3: Does Government Code section 27521.1 impose "costs mandated by the 
state'' within the meaning of Government Code sections 17514 and 17556? 

" •' . ~: - ' ' . 

In or9er fpr the a,ctivities listed above to impose ~ re~bursable state-mandat~d. program under· 
article XIII B, section 6 of the California Constitution, two criteria mll!lt apply. First, the · 
activities must impose costs mandated by the state. ss Second, no statutory exceptions as listed in 
Govefninent Code section 17556 can apply. Goveninieri(Code section 17514 defines "costs 
mandated ·By the state' as follows: · · · 

' . · .. 
. ··llllYjncreased costs which a l.ocal !\gency or school district .. is require~ to iµcur after 
ju}y 1,, i980, ~s a resµlt of any statute enacted on. gr after Jaini~ 1, 1975, o~ any 
executive order implementing any statute enacted_ on or after January 1, 1975, which 
mandates a new program or higher level of service of an existiilg program within the · 
meaD.irig of Section 6 of Article XiII B of the California' Constitution.· · 

In its test cl:;ii~, tile c;:foiinant s_ta~~d it would incur cos~s of over $ioo per annum, 56 w.4ich was the 
standan;l µllder Goverrun<:nt Code section 17564,,~bdivision (a) at the time t.lw claimwas 
filed. 57 There is no evidence in tlie record to rebµt this declaratjon. In addition, staff finds that 
the exceptions to reimbursement in section 17556 do not apply hf?re. · · 

In summary, staff finds tl:l.at Government Code section 27521.1 impo§es costs mandated by the 
state pursu1111t to Gove!!lffient Code section 17514. 

CONCLUSION 

Staff finds that Government Code section 27521.1 imposes a reimbursable state-mandated 
program on local law enforcement within the meaning of article XIII B, section 6 of the 
California Constitution and Governrilent'Code section 17514. The mandate is for locallaw 

· enforcement investigating the death of an unidentified person to report the death to the DOJ, in a 
DOJ-approved format, within 10 calendar days of the date the body or human remains are 
discovered. The exception is for children under 1.2 or found persons with evidence that they . 
were at risk, as defined by Penal Code section 14213. · 

Staff finds that Government Code section 27521, Penal Code section 14202 and Health and 
Safety Code section 102870, as added or amended by Statutes 2000, chapter 28~; _do not . 
constitute a reimbursable state-mandated program because they are not subject to article XIII B, 
section 6. " 

RECOMMENDATION 

Staff recommends that the Commission adopt the staff analysis and approve the test claim for the 
law enforcement reporting activity in Government Code section 27521.1. 

55 Lu~i~ Mar Unified School Dist., supra, 44 Cal.3d 830, 835. Government Code section 17514. 

S6 Declaration of David Campbell, County of Los Angeles Coroner's Office. 

57 Currently the claim must exceed $1000 in costs. (Gov. Code,§ 17564; subd. (a).) 
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AUDITOR.CONTROLLER - ' 

COUNTY QF LOS ANGELES 
DEPARTMENT OF AUDITOR-CONTROLLER 

·'·I 

KENNETH HAHN HALL OFADMINISTRA TJON 
500 WEST TEMPLE STREET, ROOM 525 

• LOS ANGELES, CALIFORNIA 90012-2766 ·. 
,·PHONE: (213) 974-8301 FAX: (213) 626·5427 . . 

·-·' .. 
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· -·Rl;CEIVE0---1 ' -~ ... ii . 

June 26, 2001 

- JUN 2 9 2001 
s~OMM1ss10N ON 

L ATE MANOAT!:S 
I Ms. Paula Higashi 

Executive Director 
Commission ~n State Mandates 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

10·-.'s:~ 
I'"•·; :. 

Dear Ms. Higashi: 

County of Los Angeles Test Claim 
Chapter 284, .Statutes of 2000, Adding Sections 27~2.1 & 275~1.1 of 
the Government Code, Amending Section 102870 of the Health & 
Safety Code, Amending Section 14202 of the . P~µ~l Code: 
Postmortem Examinations: Unidentified Bodies. Human · Remains 

' .... . •\ . 

The County of La's Angeles submits and encloses herewith a test claim to obtain 
timely and complete reimbursement for the State-ml:lnda~~c:l locaf program, in the 

· captioned law. . · · . 

Leonard Kaye of my staff is available at (213) 974~Ss64 to ~sw~r questions you 
may have concerning this submission . 

. ;, 

JTM:JN:LK-HY 
Enclosures 

Very truly yo~h ·. . 

~ .. 4 ·-~ 
~J. Tyler McCaµle:x. 
· Auditor-Controller·· 
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County of Los Angeles Test Claim 
Chapter 284, Statutes of 2000, Adding Sections 27521 & 27521.1 of 

. the Government Code, Amending Section 102870 of the Health & 
Safety Code, Amending Section 14202 of the Penal Code: 
Postmortem Examinations: Unidentified Bodies, Human Remains 
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State of California 

COMMISSION ON STATE MANDATES 

980 Ninth Street, Suite 300 

Sacramento, CA 95814 

(916)323-3!)62 

CSM 1 (12/89) 

TEST CLAIM FORM 

Local Agency or School District Submitting Claim 

Los Angeles County 
Contact Person 

Leonard Kaye 
Address 

500 West Temple Street, Room 603 

Los Angeles, CA 90012 
Representative Organization to be Notified 

. I 

California State Association of Counties 

Claim No. 

For Official Use Onl 

RECEJVED 

JUN 2 9 2001 
COMMISSION ON 

ST A TE MANDA TES 

to' IS~ 

Telephone No. 

(213) 974-8564 

This test claim alleges the existence of" costs mandated by the state" within the meaning of section 17514 of the Government Code 

and section 6, article, XlllB of the Callfomla Constitution. This test claim Is filed pursuant to section 17551 (a) of the Government Code. 

Identify specific sectlon(s) of the chaptered bill or executive order alleged to contain a mandate, Including the particular statutory code 

sectlon(s) within the chaptered bill, If applicable. 

See page a 
IMPORTANT: PLEASE SEE INSTRUCTIONS ANO FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON 

THE REVERSE SIDE. 

Name and Title of Authorized Representative 

J. Tyler McCauley 

Auditor-Controller 

Signature of Authorized Representative 

. f1 ~-J.1,M·&-ltl 
~~ . 

Telephone No. 

(213) 974-8301 
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';, . ~ ' ~> ' 
.. - - · , __ _County. of Los Angeles Test Cl_aim ·-

Chapter 284; Statutes of2000,· Adding Sections 2.752.l & 27~21.l of 
the1:Government Code, Amending Section 102870 of _the .He!!lth .& .-. -
Safe,ty,i';Code, AJl)endirig. Section ,,,,J420_2 · of.' the:--· J?,.enah:_.Code:, -_ 
Postmortem Examinations: Unidentified Bodies, Human Remains 

Notice of Filing 

The County of Los Angeles filed the reference test claim ·on June 28, 2001 with the -
Commission on State Mandates of the State of California at . the Commission's . 
Office,980 Ninth Street; Suite 300, Sacramento; California 958.14. 

"; ; ::: 
;· ,.: 

Los Angeles County does herein claim full and prompt payment from tht;l, State in 
implementing the State-mandated local program found in the subject law . 

. . ~ . 
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County of Los Angeles Test Claim 
Chapter 284, Statutes: of 2000, Adding Sections 27521 & 27521.1 of 
the Gover'nnienf Cod'.e, Amending Sectiori 102870.!of,the Health'&,: 
Safety Code{ 'AmeridiD1f' Section: 14202 of the Penal ·Code:·~· 
·Postmortem Examinations: Unidentified Bodies; Human ·. Reinairis·> .. · 

.:, ·. 
' ·:"\ ' ~ .,: . \ ' 

The test claim legislation, Chapter 284, Statutes of 2000, adding Sections 27521 & 
27521.1 of the Government Code, amending Section I 02870 of the Health & Safety· 
Code; amending Section 14202-· of the ·Penal Code, sets forth requirements· for 
postmortem examinations of· unidentified bodies and· htiinan· .remains and ·.for .. 
reporting the death of an unidentified person to the State Department of Justice. Such 
requirem·ents are hot found in prior law. ; :, · ' · 

~· . ( .... 
' ·: 

With regard to postmortem examinations of unidentified bodies and human remains, 
the Los Angeles County [County] Department of Coroner is now required to comply- -
with Government Code Section 27521, added by Chapter 284, Statutes of 2000 
which specifies that: 

" ...... a postmortem examination or autopsy shall include, but shall not be 
limited to, the following: 

1) Talcing all available fingerprints and palms prints. 

2) A dental examination consisting of dental charts and dental 
X-rays of th(;: deceased person's teeth, which may . be 
conducted on the body or human remains by a qualified 
dentist as determined by the coroner. 

3) The collection of tissue; including a hair sample, or body 
fluid samples for future DNA testing, if necessary. 

4) Frontal and lateral facial photographs with the scale 
indicated. 
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. e 5) Nptation and photographs, with a scal.e, of significant scars, . 
marks, tattoos, clothing items, or other personal y_f[ects found . 
with or near the body. · 

6) Notl:!tions of observations pertinent to the estimation of the.· 
time of death. 

~ . . ~') 

7) Prycise 4,ocumentation of the lqcation of the:: rernai:r:i.s. . .. 

c) .The postmortem examination .or autppsy of the i.u~identified body' or 
re_mains may includ_e full body x-rays .. 

;<. • • < I ' • ' ~ • • ' •: • ~.; I ' 

d) The coroner shall_ prep~e ~ fin.al :report .of inves.tig~tipn in. a format. 
established· by the Depf;l.rtme;nt of Justice., The finaJ rep()rt sh,all list.gr 
describe -the information, coll.ected, pursuant to the postmortem 
examination or autopsy·conductedunder s.ul:>divisioq{b). .. 

e) The body of unidentified deceased person may not cremated or butjed 
until the jaws (maxilla' and mandible with teeth) and other tissue sampies 
are retainectfor future possible use .. ; Unless the- cqro11er has determffied -
that the. body of the unidentifi_ed deceased person has s4ffered, sign~fic~nt 
deterioration or decomposition, the jaws shall rtot be removed until 

. immediately before\'the: boi.;ly,-.is cremated-or buried. The coroner _))hall . 
retain .. the jaws.and other tissue sample~ for-ope, year af1;er-:.a pqsi~ive 

· identification is made; anci-no ciyil or criminal challen.ges"are pfip.ding, or 
indefinitely. -_ .. · ... .. _ 

-' f) If the comer:·with the~aicl, 9f the 9ental identity of dental e~~i.Qation 
,, . and any.0thel''identifyingJindil).gs is unable to estab,lish the ide.n.tity oftl)e. _ 

-· body or human ttemains, the coroner shall submit dental charts .and dental . . . . . .. , .. . '. ... . ·-~ -· ·. .. .. . . . 

X-rays of the unidentified deceased person to the Department, of. Justi9e -
on forms supplied by the Department of Justice within 45 days of the: date 
the body or hurnail'remains were discovereci, . .. - . _ ,.. . · 

c ~ii,;.. ,. ' . ' ·:1=: ;: .//'. . :' ·' •.. 

g) If the_ ·coroner with .. the aid- of the. d~ntat:e~ination.~d'.9iher 
identifying. findings -is unabJe. to. establish--the i!fentizy J>f the; b<;>dy, qr 

- human remains, the coroner. shalL_submit tlie final repqrt ·o( investig~tjqn 
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to the Depa.rtfuent 6f Justice within 180 days ·of the·'.'date the body or 
humari. remains were discovered.". . . . . 

With regard to dental examinations, Health & Safety Code Section 102870(a) further. 
specifies that: · · · · 

"In deaths investigated by the coroner or medical examiner where he or 
she is unable 'to· establish the "identit)' 6f'the body ot human remains by 
visual means, fingerprints, or other identifying data, the coroner or 
medical' examiner iriay have a qualified dentist, as . determined by the 
coroner or medical examiner, carry out a dental examination of the ·bedy 
or human remains. If the coroner or medical examiner with the aid of the 
dentai examinaticiri' and other identifying fihdmgs) is . still unable . to 
establish the' identity 'Of the body ·or human ·remains; he ·or she·· shall 
prepare artd'forward.the dental· examination records to the Department of 
Justice on forms supplied by th~ Department of Justice for that-purpose .. · 

Sheriffls New Duties · . ~ .· 
., 

' !L ·• 

The Los Angele's County Sheriff's Department has inctirred new duties· as a result of 
Government Code Section 27521. las amended by Chapter 284, Statutes of2000 .. 

' ~: ' ... ( . ' . ·' . . ' . . . .--: ; . . . .. 

Section 2752Ll·; as· amended by Ohapter-284, Stanites of2000, requires 'the Sheriffs 
DepartmenCto report the· death of an •unidentified person ·to the Departm·ent of 
Justice, in a format acceptabie to the Department of justice, no later than 10 calendar 
days after the date the body or human remains were discovered. 

Before the ·enactment of the subject law, there was· no requirement for the Sheriffs 
Department to,.report thei de'ath of an unidentified person to the 1Department of 
Justice. ·. lri· this regard',· the· °Legisl~tive Cowisel{ iri their Digest to· Chapter 284, 
Statutes· of 2000 note:: . ·· ' ·' · ' .. 

·•/ . 
·'-

-. : .. ·r 

"This bill would also require · any ·law enforcement agency 
investigating the death of an unidentified person to report the death to 
the departm.enftio later than· l O days aftet·the body: or human remain:s 
were d1sc6veted, . The imposition ·of this ·requitem·enf:on focal 
agerlcies would cre·afe a state•rriartdated local program.'!' · · · · '-· 
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Legislative Intent 
. . . . . 

The Legislature's intent in passing the test claim legislation is described at length in 
the Senate Judiciary Committee Report on SB 1736 [Chapter 284/84] for the April 
11, 2000 hearing [attached as ~xhibit E]. On pagel of this report, the Committee 
notes: 

"This bill. would prol;llbit the crema~ion of an unidentified , deceased . 
person unless specified samples are retained, for possible future 
identification. . The samples would be retained by the coroner or 
medical examiner indefinitely. 

This bill would require a coroner or medical examiner, where a 
deceased person cannot be identified, to conduct a medical 
examination with specified procedures, prepare a final report of the· 
inv.estigation, and forwa.rd this fina!. leport totlie Attorney General if. 
the deceased person remains unidentified 180 days after discovery. 

The bill would require an agency investigating the. death of an 
unidentified person to report the death to the Attorney General no later 
than 10 days after the investigation began. It would require a coroner: 
or medical examiner to forward the deceased person's dental . 
examination records to the Departm~ntof Justice within 45 ciays if the 
deceased person remains unidentified. · 

Lastly, the bill would require the Attorney General to develop and 
provide the :format. of.the .. reports (notice of ~nvestigation ~d fina) 
report of investigat~on). to be ·submitted regarding., an unidentified 
deceased person." 

The Legislature, in Chapter 284, Statutes of 2000, a9,dressed the problem. that there 
was no consistent manner by which evidence form unidentified bodies and human 
remains was collected. or · retained by local jurisdictions and reported to the 
Attorney General. In the [above cited] report, the Senate Judiciary Committee 
report, on page 2, that: · 

113 



"Sponsored by the California Society of Forensic Dentistry, this bill is 
the aftennath of years of volunteer consultant work done by members 
of :· 'the; _: Society, - 'helping the - Departm·ertt of Justice 

-· MissirigflJnidentified Persons· Unit track -down - identities 6f ·some 
2,200 unidentified dead persons in California; From their work, they 
say it has become clear that there is no consistent manner by which 
evidence is collected or retained, and that information reported to the 
Attorney General ·varies-- frdm - grossly · inadequate to · extremely 
detailed; - Further; unidentified 'bodies have been buried or cremated 
without the retention of evidence that: could assist in the identification: 
of the deceased at a future date." 

Changes to Prior Law 

The Senate Judiciary Corturiittee Report on SB 1'736 [Chapter 284/84] for the April 
11, 2000 liearing[attached as EXhibitE], indicates on pages 2-3 changes the lest' 
claim legislation, when passed, would make to then existing, now prior; law: 

" CHANGES,TO EXISTING LAW 

Existing law permits ·the coronet or · medical examiner to 
engage • the· services of a dentist to carry out - a· -dental 
examination - if the coroner -or medical 'examiner is unable to 
identify a deceased person by · visual - means; fingerprints or 
other identifying data. 

Existing law requires -the coroner ' -or - medical examiner to 
forward the dental examination records 'Of the unidentified de:ceased 
person to the Department of Justice (DOJ) on forms supplied by the 
DOJ, if the identity of the person still could not be established. 
Under current law, the DOJ acts as the repository or computer center 
for the dental examination records forwarded to it by coroners and 
medical'examine'rs in the'. state: '' 

... _·_,. 

This' bill'would·~xpand the efforts to identify deceased persons by: 
. ' ' . . ' 

.. ' i:·: ".', 

Requirirtg the coroner/medical examiner to conduct a specific rr1edica1 
examination of the unidentified deceased person, including body x-
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rays· and a dental ,examination conducte<;i by a. "qualified forensic 
dentist"; 

Requiring the.. agency investigating · the death of an 
unidentified pe.rson to notify the: Attorney .General within 10 days of 
the date the investigation began; 

Requiring the coroner/medical·.•.· .. examiner to forward the 
dental e:xaminatio.n records to the Departme~t of Justice jf the body 
remains unidi;mtified within 45 days of discovery. of the body, even 
after the medical and dental examination; 

Requiring · the coroner/medical exam~e.r to . prepare a final 
report of the investigation, and to submit the final report to the· 
Department of Justice, in a format acceptable to the Attorney General, 
if the deceased person remains unidentified after 180 days; 

... 
Requiring the coroner/medical examiner to retain and store the jaws 
(maxilla and. mandible with teeth) of the unidentified deceased person 
indefinitely. No cremation would be. allowed unless thejaws are 
retained." 

Accordingly, ·when SB: 1736 was enacted as Chapter 284" Statutes of 2000, the 
County,s .Sheri(f and Coroner Departments were required to perform new State
mandated duties. 

Coroner's New Duties 

The County Coroner's new State mandated duties are described in the declaration of 
David Campbell, Supervising Coroner Investigator II with the Coroner's Operations 
Bureau, Forensic Services Division, attached as Exhibit A. Attached to Mr. 
Campbell's declaration i~ description of :some of reimbursable activities necessary to 
comply with.the test claim legislation: · 

..... .··· .. 
0 1; · Develop policies and·procedures for the initial and continitlng 

implementation of the subject law. · 
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2. Perform autopsies,· including. any ·required microscopic, 
toxicology, and microbiological testing, photographs, 
fingerprints, tissue sampling for future DNA testing, x-ray, . 
·notation of the time of the death, location of the death, dental 
examination, and preparing the final report to the'·Departmerit of 
Justice. 

3. Storage .'of autopsy samples .. under ·. appropriate conditions, 
including tissue and fluids';.'ii:Cproper receptacles, and allowing 

. access as necessar)rJor periods of time as required by'the autopsy 
protocol. · 

4. Death scene .. investigation•. and related ·. interviews;· evidence 
collection, including specimens ·and photographs, and travel· as· 
required for the fillfillmerit of the requirements, including travel 
to pick up a body for autbpsy;r and to ·return the body 'to the 
original c~unty, if it has been transported out of the county for · 
autopsy.· 

5. Train departmental personnel to prepare the final report to the 
Department of Justice. 

6: · Participation in workshops within the · state for ·ongoing 
professional training as necessary to satisfy standards required by 
the subject law." 

It should be noted that similar duties have been .found to be. reimbursable as 
explained below. 

Similar Reimbursable Duties 
. ··.· ' . 

Similar· duties to the ones claimed herein, have been foilnd ·to ·be reimbursable. 
Specifically, the State Controller's Office Claiming lristructions for the· "Sudden 
Infant Death Syndrome [SIDS] Autopsy Protocol Program", attached as Exhibit F, 
indicates on page 1 that "Chapter 955, Statlites of 1.989, added Se6tiori 27491.41 to 
the Government Code to require counties"fo: .. · .. 
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I 1A. Perform an autopsy within 24 hours or as soon thereafter as feasible In any case where 
an Infant has died suddenly and unexpectedly. 

B. Follow autopsy protocols established by the State Department of Health Services 
(DHS) pursuant to Govemment Code Section 27491.41. Protocols established under 
Section 27491.41 currently Includes two OHS protocols: · 
(1) "Autopsy Protocol for Sudden Unexpected Infant Death" (OHS Form 4437 (9/91) in 

27 pages). 

(2) "Death Scene and Deputy Coroner Investigation Protocol" (OHS Form 4439 (9192) 
in 23 pages). 

On July 25. 1991, the Commission on State Mandates determined that Government 
Code Section 27491 .41, added by Chapter 955, Statutes of 1989, resulted In state 11 
mandated costs which are reimbursable pursuant to Government Code Section 17561. 

The State Controller's Office Claiming Instructions for the "Sudden Infant Death 
Syndrome [SIDS] Autopsy Protocol Program", attached as Exhibit F, indicates, on 
page 2, "reimbursable components", similar to the ones claimed herein, as follows: 

'
1 A. Develop policies and procedures for the initial and continuing Implementation of the 

OHS protocol requirements. 

B. Perform autopsies Including any required microscopic, toxJcology, and mlcroblological 
testing, photographs, x-rays, and neuropathology. · 

C. Storage of autopsy samples under appropriate conditions, Including tissue and fluids, 
In proper receptacles, and allowing access as necessary for periods of time as required 
by the autopsy protocol. 

D. Transportation of the body to another county If a coroner Is unavailable to perform the 
autopsy within the 24 hour requirement 

E. Death scene Investigation and related Interviews, evidence collection, Including . 
specimens end photographs, and travel as required for the fulflllment of the protocol 
duties, Including travel 10 pickup a body for autopsy, and to return the body to the 
original county, If It has been transported out of the county for autopsy. 

F. Preparation and filing of SIDS protocol forms with the state. 

G. Participation In workshops within the state for ongoing professional training as 
necessary to satisfy standards of the OHS autopsy protocols. 11 
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New Reporting Activities 
' • ·r 

The County Sherif:f s new .St!ite .man.dated duti~~ ;are described in the declaration of 
Frank Merriman, C:aptain,L'osl\ngel·~~-¢'c'.J~~nty Sh_eriffs'.H:omicid~ J:Ju'reau, I>~t~ctive 
Division, attached as Exhibit B. Attached to· Captain Merriman's declaration is 

· description of some· of reimbursable ,•activities necessary to comply with the test 
claim legislation: 

. '.: ,, ~'", '. ' ... 

"1. Dey~lpp po~i9Je~ fµld,pro<::edl;lres for implementing the subject 
reporting requirement. , -_ - _ , _ · . _ _ _ -• --

2. Preparing and filing of the DOJ reports. 

3. Train dep.artmental personn~l on pertinent DOJ reporting 
requiremep.t." 

Redirected Effort is Prohibited 
.. , ..... 

. -

When Chapter 284, Statutes of 2000, adding Sections 27521 & 27521.1 of the 
Government Codet- -amending 'Section 102870 ' of the Health & - Safety Code, 
amending Section 14202 of the Pena1 t:odtf, was enacted and set"forth tequirements 
for ostniori:em examinaHohs- 6f urtidb-itlf''foa l:iodie{fill'd. .. hiifucin.. remains. and for p .; ,••··.:,····•,.··.~·!~!"•··,:··,I'·".':;' .• I.:.·~\' .:'·,::~·:·:::::;t,~:.-':~•> .. :·.:.:i;'.•'l"h-:;~ .• .. .__. ,.~,.·,•····· :,· .... :'~• • .. ,q 

reporting the death of an unidentified person to the State Department of Justice, the 
County's-l:Uid locaLgoYernments' funds.were redirected to pay for the State's program . 

... •' ·.:: .- . ~ . 

The State has not been allowed·to circi.imvent·testrictions oh shifting its burden to. 
localities by d1r~s.~ihg th~d,{th shift theif ~ffo}i~:_\9 .cofu.ply with- ·s4lfe mandates 
however no tile they ·may be. : _ . -. .. - · - __ .,_ · -

' ~ . . . ' ' . 

This prohibitio11 qf · sul:>s~ituting the .. work -_agenda of_-_ the, -~tate for. that of. local 
government, without compensation, has- been -found .-by -many in _the ··California 
Constitution. On December 13, 1988, Elizabeth G. Hill, Legislative Analyst, Joint 
Legislative (California) Budget Committee wrote to Jesse Huff, Commission on 
State Mandates (Exhibit G) and indicated on page 6 that the State may not redirect 
local governments' effort to avoid reimbursement of local costs mandated by the 
State: 
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. "rA.rtjc;le XJH B, Sec.ti99 6 of ~e S~at~ Cqpstitu~io11 r~quire.s ~~ state to 
, . re~iPburs,e locaJ ei:ititif;lsfQr..new programs and higher levels, pf service . 
. It.Ci.oes not require coWities to reduce services.in one.area to pay for a 

• .\ 'J; '. ··' '' . ,. • - . •. 

· higher level of service in another." . , . .. . . . . . . 

Therefore, r.ei.mbu.rsem~ntfor the .subject program is required as claimed.herein . 
. .. ' . . ·~ . . . . . . . . . 

State Funding Disclaimers Are Not Applicable 

There are seven disc~a,igiers specified in GC Section 17556 which could·serve to bar 
reqovery .. of ~'cos.~§ ... mandate4 .by, the· $t~te"; as. defined in GC Section 17514. 

' • •.• - - .. , :.I · , - . ._I, . • • ,' • l . 

These seven disclaimers do not apply to the instant claim, as shpwn, in seriatim, for 
pertinent sections of GC Section 17556. · · · · ... 

·,,. 

''· : . . 1 . ( • :' '.~· ' . • • . . . . . - . . 

(a) "The. claim is submitted by a 1.ocal agenc;:y or school district ,which 
requested legislative authority for. that local agency or school 
district to implement the Program specified in the statute, and that 
~~~tl.lte )mposes cost,s., µpon .. that loc~l agency .. ,or school district 

;·; "reqµesting t1le legislative authoQty~ . ·.'.A resolutio.n , fi:om the 
gov.~ming .. body or a,·JetteJ:' .. from a delegated: represen~tiye 'of the 
govemi!).g body of~ local.agency or schoql, ciistript which requests 
authorizatfon for th;;iF,Jocali a_gency to .iµlplexnt'.~t a given program 
shall constitute a.request within the meaning of this paragraph." 

(a) .. f~ n,~t ~p.plic~bte ~~:.tl}.e s~b]ect law. '~~s not r~quested b; the Coilnty 
· claimant or any local agency or school district. 

(b { ,;The statut~ ~~ :x.ecutive. order .affirmed for the State that which. had 
been de,clared existing law~~ ~egulation by' acti~n ofth,e, co~." 

.. (b) is !JO~, applicable becaµs.e the S1.f)Jject l~w did not aftirm .wh~t had· been 
declared existing law or regulation by action oftpe courts. 
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(c) "The statuteor'execU:tive'order implemented a federal law orreg{ilation -
arid 'resulted In costs mandated by the i foderar government, unless the • 
stattite''or executive or&~r mandates costs which exceed the ·m.'aria'.ate in 
that federal law or regulation." · · · 

( c) · is ~ot applicable as no federal law or regulation is' implemented ·in the 
subject law. 

. '' ··.1.' ; . ~· .: . - .~ : .. 

(d) . "The local agency or school distnc(ha§ the authority to 'levy service 
: charges, fees or"assessinents suffiCient to pay for the mandated program. 

or increased' level of service." · · , · '· 

(d) is not applicable l;:>ecause the subject law did not provide or include any 
authority to levy any ·:service charges, foe's,'()t assessments .. 

' ' 

·' 

( e )· : ;'The statute ·or executive order provides' for offsetting' :savin'gs to local 

(e) 

(£) 

' agencies. or. s1chool districts: which result in nci 'net '.costs to the local 
agenCidi' or school districts,; or includes additional revenue that was 
spedfically mtended 1:6 fund the costs or°the State mandate m an amount 
_suffiCient to furid the:'c.ost'ofthe State mandate." · ·.·, · 

is not applicable as no· offsetting Sf,lVings are provided in the subject law 
arid 'no revenue to fund tpe subjectlaw\vas provided1by the'legisl~ture. 

. ,.: ··. < ~ : J • • • ' 

"The statute or executive order imposed duties which were expressly 
included in a ballot meast:ire1.approved• by _the voteis· in a. Statewide 

. ' . ' . 
·. election." 

. (£) ·'is rfot' applicable as·the duties· imposed' in the subject'faw were not 
included in: a ballot' measU.re."· ' ' '. 
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(g) "The statute created a new crime or infraction, eliminated a 
crime or infraction, . or : changed the penalty . .for· a crime or .•. 
infraction, but only for that portion of the statute relating directly 
to the enforcement of the crime or infraction." 

- ·• • I ' ~ .:: ' '.'I ' 

(g) is not applicable as the subject law did not cre!lte' or eliJl1in.'!-te a 
crime or infraction and did not change that portion of the statute 

· not relating directly to the pen.atty enforcement of. the crirrie or 
infraction. 

Therefore, the abov.e · .. seven disclaimers will not. -bar local, governments' 
reimbursement of. its ·costs in implementing the ,requirements set .forth in the 
captioned test claim legislation. as these disclaimers are all not applicable to the 
subject claim. 

Costs Mandated by the State 
'·1'". . '· . . . .~ , ' 

The C01,111ty hl:ls ·ipcurred costs in complying with, Chapter ).84, $tatu~es ,of. 2000, 
adding Sections 27521 & 27521.1 of the Government Code, amending Section 
102870 of the Health & Safety Code, amehdiIJ,g Section 1;4202 of the: Penal .Code, 
the test claim legislation. 

.·:. .-· 

The.County's costs ia·p_erforming specifi~d postmortem examinations of unideptified 
bodies .and human remains.and reporting deaths. of unidentifieci p~rsons to t)le State 
Department of Justice ar,e reimbursable ·"costs mandateci by the State" under Section 
6 of Article XIII B of the California Constitution and Section 17500 et seq of the 
Government Code. 

' . 

The County was required to provide a new State-mandi;ited program and.t)l.usjncur 
reimbursable "costs mandated by the State", as defined in Government Code section 
17514: 

" 
1 Costs mandated by the State' means any increased costs which a local 

agency or school district is required to incur after July 1, 1980, as a result of 
any statute enacted on or after January 1, 1975, or any executive order 
implementing any statute enacted on or after January 1, 1975, which mandates 
a new program or higher level of service of an existing program within the 
meaning of Section 6 of Article XIII B of.the California Constitution." 
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Accordingly, for the·Couilty's costs to be reimbursable "costs mandated by the State", 
three requirements rrnist be met: ' ' ' 

1. There are "increased costs which a local agency is required to incur 
aftet' July 1, 1980 11 ; and · 

. : .. · 

2. The c'osts are incurred "as a result of any stlirute enacted on--or after 
January 1, 1975"; and · -'· 

3. ',The costs are the result of "a new program or higher level of service· 
bf an existing program within the 'meaning of Section · 6' of 

· Article XIII B of the California Constitution''. 

All three of above requirements for finding cost mandated by the State are met herein. 
~ ' ' 

First, local government is jncurring increased postmortem examination and reporting- -
costs, -detailed above·, un:·i:ier'the test claim legislation in 2001, well after Jul?' L 1980. 

. ...... . .. --:- ~· . ); i , ' • : : . •. 

Second, the sthtute in the -test claim legislation is Chapter 284, Statutes of 2000,. 
enacted well after January 1. 1975. 

Third, the·-postmortetn examination and reporting program required under the test 
claim legislation, as 1detailed above, is new;: not required under prior law. Therefore, 
"a new program ot' higher level of· service ... " has been enacted dn ·the test claim 
legisiation. ' · 

Therefore, reimbursement of the County's "costs mandated by the State", incurred in 
implemeritiri:g the test claim legislation, as claimed herein, is required. 

' ,. . .. :.;· 

.. t. 
.. , 
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COUNTY OF LOS ANGELES 

DEPARTMENT OF CORONER 
1104 N. MISSION RD .. LOS ANGELES, CALIFORNIA 90033 

~,[ti'··.·" .. ---"'-~.·.. . A rt~, 
·£:, ·~;1 

:t •'" ·. ·. · .. ,, 

~nthony T. Hernandez 
IU!Cl0(· 

L. Sathyavag/swaran, M.D. 

County of Los Angeles Test Claim 
Chapter 284, Statutes of 2000 

Adding Sections 27521 & 27521.1 of the Government Code, 
Amending Section 10'2870 of the Health & Safety Code, 

Amending Section 14202 of the Penal Code 
__ Postmortem Examinations: Unidentified Bodies and Human Remains 

Declaration of David Campbell 

David Campbell makes the following declaration and statement under oath: 

Chief Medical Examiner-Coroner 

I, David Campbell, Supervising Coroner Investigator II, of the Los Angeles County 
Department of Coroner's Operations Bureau, Forensic Services Division, of the County 
of Los Angeles, am responsible for implementing the .subject law. e 
I declare that the Department of Coroner has incurred new duties as a result of the test 
claim legislature, captioned above. 

I declare that these new duties to contact a postmortem examination or autopsy upon an 
unidentified body or human remains are subject to Government Code Section 27251: 

" ...... a postmortem examination or autopsy shall include, but shall not be 
limited to, the following: 

1) Taking all available fingerprints and palms prints. 

2) A dental examination consisting of dental charts and dental 
X-rays of ·the deceased person's teeth, which may be 
conducted on the body or human remains by a qualified 
dentist as determined by the coroner. 

3) The collection of tissue, including a hair sample, or body fluid 
samples for future DNA testing, if necessary. 
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4) Frontal and lateral facial photographs with the scale indicated. 

5) Notation and. photographs, with a scale, of significant .scars, 
marks, tattoos, clothing items, or other personal effects found 
with or near the body. 

6) .Notation.s of observations pertinent to the estimation of the 
time of death. 

7) Precise:documentation of the location of the. remains. 

c) .The postmortem examination or autopsy of the unidentified body or 
remains may include full body x-rays. 

d) The coroner shall prepare a final report of investigation in a format 
established by the Department of Justice; The final report· shall list or. 
describe the information collected pursuant to the postmortem examination 

· or autopsy conducted under subdivision (b ). · 

e) The body of unidentified deceased person may. not be cremated or buried 
until the jaws (maxilla and mandible with teeth) and other tissue samples are 
retained for future possible use. Unle~s the coroner' has determined thaf the' · 
body of the unidentified deceased person · has . suffered significant 
deterioration or decomposition, the jaws shall not be removed until 
illUl)ediately before the body is cremated or buried. The coronet shall retain 
the j~ws and othei:tissue samples for one year after a positive identification 
is made, and no civil or criminal challenges are pending, or indefinitely; 

f) If the coroner with the aid of the dental identity of dental examination and 
any other identifying findings is unable to establish the identity of the body 
or human remains, the'corbrier 'shall submit dental' charts ·arlff'dental :X>rays •. 
of the unidentified deceased person to the Department of Justice on fotms 
supplied by the Department of Justice within 45 days of the date the body or 
human remains were discovered. 

g) If the coroner with the aid of the dental examination and other identifying 
findings is unable to establish the identity of the body or human remains, the 
coroner shall submit the final report of investigation to the Department of 
Justice within 180 days of the date the body or human remains were 
discovered." 
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f declare that the.above duties perfonned :by the Los Angeles County Department of 
Coroner pursuant to the subject law are reasonably necessary in complying with the 
subject law, and cost the County of Los Angeles in excess of $200 per annum, the 
minimum cos.t that must be incurred to file a claim in accordance with Government 
Code Section 17564(a). 

r declare that I have prepared the attached description of reimbursable activities 
reasonably necessary to comply with the subject law. 

Specifically, I declare that I am infonned and believe that the County's State mandated 
duties and resulting costs in implementing the subject law require the County to provide 
new State-m.andated services and thus.incur costs which are, in my opinion, reimbursable 
"costs mandated by the State", as defined in Government Code section 17514: 

11 
' Costs mandated by the State' means any increased costs which a local 

agency or school district is required to incur after Juiy 1, 1980, as a result· of 
. any s.tatute enacted on or after January 1, 1975, o{ any· ·executive order 

implementing any statute enacted on or after January 1, 1975, whieh mandates 
a new program or higher level of service of an existing program within the 
meaning of Section 6 of Article XIII B of the·.California Constitution. 11 

I am personally conversant with the foregoing facts and ·if required, I could and would 
testify to the statements made herein. 

·.' 

I declare under penalty of perjury under the laws of the State of California that the.foregoing 
is true and correct of my own knowledge, except' as to matters which are stated as 
infonnation and belief, and as to those matters I believe them to be true. 

~L~~·~ .• 
Date and .Place Signature· 

•• 1. <: 
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Description of Reimbursable Activities 
Declaration of David Campbell 

l. Develop policies and procedures for the initial and continuing 
implementation of the subject law. 

2. Perform autopsies, including any required microscopic, toxicology, 
and microbiological testing, photographs, fingerprints, tissue_ 
sampling for future DNA testing, x-ray, notation of the time of the 
death, location of the death, dental examination, and preparing the 
final report to the Department of Justice. 

3. Store autopsy samples under appropriate conditions, including tissue 
and fluids, in proper receptacles, and allowing access -as necessary· 
for periods of time as required by the autopsy protocol. 

4. Conduct death scene investigation and related interviews, evidence 
collection, including specimens and photographs, and travel as 
required for the fulfillment of the requirements, including travel to 
pick up a body for autopsy, and to return the body to the original 
county, if it has been transported out of the county for autopsy. 
Utilize dentist, anthropologist, and/or other specialists to meet 
identification requirements. 

5. Train departmental personnel to prepare the final ·report to the 
_Department of Justice. · 

6. Participate in workshops within the state for ongoing professional 
training as necessary to satisfy standards required by the subject law. 
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LEROY 0. BACA". SHERIFF 

<.!Iount!! of i!Ioa 1\nge{eg 
~heriffs 11Bep_artineitt ilijafaoqu«frters 

4700 3R~it1cin~ 3Jioule1:taro 

jlfi9nterr_!! J~rlt,. <!!nlifo~n~~ .91J;54- 2w.~ 

1e 

.~. I 

County of Los··Angeles Test Claim,·i · •· 
, . Chapter -284, Statutes· of 2000. · -

Adding Sections 27521 ~ ·27521.1 of the Government Code, 
Amending Section 102870 of the Health & Safety Code, 

. Amending Section 14202·:of.,the Penal. Code ... , . 
Postmortem Examinations: Unidentified Bodies and Human 

' ~ .. · Remains .. 

Declaration of· Frank Merriman 
: .. · .. ;.' : 

Frank Merriman makes the following declaration and statement under oath: 

I, Frank Merriman, Captain; Los Angeles County; Sheriffs· Homicide aureau, 
Detective Division, am responsible for implementing the subject-law. 

I dedare that ·the Sheriffs Department· has incurred new duties ·as. a result of .. 
GovetnmentCode Section 27521. l as arriended by Chapter284, Statutes of 20.0Q .. 

' ·~ . . .) , . ·, -~ .- ~ 

I declare that the Government Code Section 27521. l as amended by Chapter 284, 
Statutes of 2000 requires the Sheriffs Department to report the death of an 
unidentified person to th~ Department of Justice, in a format acceptable to the 
Department of justice, nolater thihi·l Q calendar days after the date the body or human 
remains were discovered.: · . . ··· .. · · 

I declare that before the enactment of the subject law, there was no requirement for 
the Sheriffs Department to report the death of an unidentified person to the 
Depart~ent of Justice. 

I declare that the above duties performed by the Los Angeles County Sheriffs 
Department pursuant to the subject law are reasonably necessary in complying with 
the subject law, and cost the County of Los Angeles in excess of $200 per annum, the 
minimum cost that must be incurred to file a claim in accordance with Government 
Code Section 17564(a). 
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I d~ci1:1re. that I have prepared the atta.ched descripti.~ri ofreimburseable activit·i~s , 
reas~p_?~l·x necessary to comply with ~.h~ subje~t la)"'... · ··<~~.:·,:'.> .. ... 

Specifically, I declare that lafu informed ~hd b~iieve th.~t the Coority• s State mandat~·d 
· duties and resulting costs in implementing the subject law require the County to 
prov.ide new State-mandated services and thµs incm"costs which are, in my opinion, 
reimbursable "costs mandated by the State",· as defined in Government Code section 
17514: / . ! .,, ,,,,' 

.- ... , ' .·• .. ·; 
' .i ,. . ~-

" Costs mandated·by the State' means.arty inci:'eased:costs.which a local 
agency or school district is tequiredto;incur.aftet ~uly l ,sl 980, ·a~. a result 
of any statute enacted on or after January :l,·1975, or any executive order 
implementing any statute enacted on or after January l, 1975, which 
mandates a new program or highedevel 'of service•of an existing program 
within the meaning of Section 6 of Article XIII B of the California . 
Constitution." . ,, 

I am personally conversanfwith the· foregoing facts and if required, I could and would . 
testify to the statements made herein.' '' , ... , e 
I dedare 'tinder penalty. of perjury under the laws·of the State of California thai the 
foregoing·. istrue•artd cortectof my own knowledge, except as.to matters which are stated 
as information and belief, and as to those matters I believe them to be true. 

' / ··, .. .. . ~·":"· .. '/ . 

J ;'.. ' .. 

( 
~·· •"\ . .· . . , 

June 19, 200 l at Commerce, CA . 

!", 

-,;:· . 
. ~ ·. .-

. -~ .- :·~~ 

'' 
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Description of Reimbursable Activities 
Declaration of Frank Merriman 

! . Develop policies and procedures for implementing the 
reporting requirement. 

Preparing and filing of the DOJ reports. 

Train departmental personnel on · pertinent DOJ report 
requirement. 
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J. TYLER McCAULEY 
AUDITOR-CONTROLLER 

COUNTY OF LOS ANGEI,,ES 
DEPARTMENT OF AUDITOR-CONTROLLER 

KENNETH HAHN HALL OF ADMINISTRATION 
500 WEST TEMPLE STREET, ROOM 525 

LOS ANGELES, CALIFORNIA 90012-2766 
PHONE: (213) 974-8301 FAX: (213) 626-5427 

County of Los Angeles Test Claim 
Chapter 284, Statutes of 2000, Adding Sections 27521 & 27521.1 of 
the Government Code, Amending Section 102870 of the Health & 
Safety Code, · Amending Section 14202 of the Penal Code: 
Postmortem Examinations: Unidentified Bodies. Human Remains 

Declaration of Leonard Kaye · 

Leonard Kaye makes the following declaration and statement under oath: 

I Leonard Kaye, SB 90 Coordinator, in and for the County of Los Angeles, am responsible for 
filing test claims, reviews of State agency comments, Commission staff analysis, and for 
proposing parameters and guidelines (P's& G's) and amendments thereto, all for the complete 
and timely recovery of costs mandated by the State. Specifically, I have prepared the subject 
test claim. 

Specifically, I declare that I have examined the County's State mandated duties and resulting 
costs, in implementing the subject law, and find that such costs as set forth in the subject test 
claim, are, in my opinion, reimbursable "costs mandated by the State", as defined in 
Government Code section 17 514: 

" ' Costs mandated by the State' means any increased costs which a local agency or 
school district is required to incur after July 1, 1980, as a result of any statute enacted on or 
after January 1, 1975, or any executive order implementing any statute enacted on or after 
January 1, 1975, which mandates a new program or higher level of service of an existing 
program within the meaning of Section 6 of Article XIII B of the California Constitution." 

I am personally conversant with the foregoing facts and if so required, I could and would 
testify to the statements made herein. · 

I declare under penalty of perjury under the laws of the State of California that the foregoing 
is true and correct of my own knowledge, except as to the matters which are therein stated as 
information or belief, and as to those matters I believe them to be true. 

-~/~-~h-1;.?:.:_f~J-~{~ UI. · 
Date and Place 

~:!::_* 
Signature · 
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CHAPTER 284 

(Senate Bill __ No. 1736) 

An act to add Sections 27521 and 27521.1 to the Government Code, to amend Section 
102870 of the Health and Safety Code, and to amend Section 14202 of the Penal Code, 
relating to unidentified corpses. 

[Approved by Governor August 31, 2000. Filed with Secretary of S1n1e September I. 2000.J 

LEGISLATIVE COUNSEL'S DIGEST 

SB 1736, Rainey. Unidentified bodies and human remains: coroners. 
Existing law requires a coroner to ~onduct a postI)10rtem_ exa!f1ination or autopsy under 

certain circumstances and,. uncjer all other circ.1;1msupces,_ permits a coroner. at his or her 
discretion, to take possession of the body and- make or cause to be' made a postmortem 
eitamination or autopsy. E_xisting law also _authorizes a coroner or medical examiner to 
engage.the services of,a dentist i9 assist ip the identification !Jf ·a. body or human remains. 

This -bill would require_ any postn'\o.fiem eitamination or autopsy conducted at the 
discretion of a coroner upon an unidentified_ body or human remains to include specitied 
procedures, including a dental examination, and the preparation of a final_ report _p( 
investigation containing specified infofiji!lti'?n for submission to thee- Department of 
Justice. These proc_edures y1oul~ also iricl11;de -~ prohibition on the cremation or burial of 
an unidentified deceased_ persoriuntil spe_cified samples :ire retained from the reinains for 
possible future identification,_ and the ,retention of those "samples for one year' after a 
positive identification is made, and no civ_il ''or criminal challen'ges are pending, or 
indefinitely. _ · 

This bill would also require any '1aw enfdrcement agency investigating the death of an 
unidentified perso~ _to report the death to the department no later than 10 days after the 
body or human re.mains were d;scovered. The imposition of this requirement on. local 
agencies would create a state-mandated_ local prcigr'am. 

Existing law_ requ;res the Depilrtnient qf 'Justice to compare and retain dental 
examination record~, .that corcine·rs,_and rriediclll examiners send to the- department. _ 

This bill woulp ,also req_uire the_ departn:ient to compare and retain the final report of 
investigation that coroners, under specified circumstances, send to the department. 

The California Constitution requires the- stiite to reimburse loc'al agencies and school 
districts for certain costs mandated by t~e,scate. Statutory provisions establish procedures 
for making that reimbursement, including the creation of a State Mandates Claims Fund 
to pay the costs o'f_ mandates th~t do not exceed $1,000,000 statewide and other pro_cedures 
for claims whose statewide cost5 exceed $ t.000,000. - _ 

This bill wo~ld provide that, if the Coffiinission on State Mandates determines_ that the 
bill contains costs mandated by the state, reimbursement for those costs shall be made 
pursuant to these statutory_ pr?visions. 

'''· 

The people of th,e State of California "do enact as follows: 
: .·.; . 

SECTION I. ,.SeCtion 27521 is added 1fo the Government Code. to read: 
• .; . . · 0°'·," • ; l ,. ', I • 

§ 27521. (a) Any postm_orte~ r::itamin11\ion or autopsy co~ducted at the discretion of 
a coroner upon an \miden~fied bo_py or,h1;1~an remains' shllllbe subject to this section. 

Italics __ indicate changes or additions. .. .. .. in_dicate omissi_ons . 
. ,; .: ... 
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CHAPTER 284 
SEC. I 

1452 2000 REG. SESSION 

(b) A postmortem examination or autopsy sh'all include, but shall not be limited to. the 
following procedures: · 

(I) Taking of all available fingerprints and p·alriis prints. 
(2 l A dental examination consisting of dental. charts and dental X-rays of the deceased 

person· s te.eth. which may be condµc:t,ed on the body or human remains by a qualified 
demist as determined by the coroner .. 

(3) The collection of tissue, including a hair sample, or body fluid samples for future 
DNA testing. if necessary,,, - . . 

(41 Frontal and lateral facial photographs with the scale indicated. 
(5) Notation and photographs, with a scale, of significant scars, marks. tattoos. clothing 

items. or other personal effects found with or near the body. 
(6) Notations of observations pertinent tb the estimation of the time of death. 
Oi Precise documentatibn of the location of the remains. 
(cJ The postmo11em exami~ati6ri or ~utopsy of the u'nidentiHed body or remains may 

include f4JI body X-rays. ·· . . . · · 
•• 1 ~' • ' • • 

(d) The coroner shall prepare a ~nal. repoi1 of investigation in a format established by 
the Department of Justice. The final report shaU list 6r des'cribe the information collected 
pursuant to. the postmortem examination or auiopsy··cfonducted under subdivision (bl. 

(e) The body of an unidenti.fied de~eased pe·r~()n ITiay not be cremated or buried until the 
jaws \maxilla and mandible, with teeth) ancl ,alher tissu!! samples aie retained for future 
possible use,, Unless the coroner. has de.termlaed t,hat the-~ooy of the unidentified deceased 
person hasc suffered significant deteri()ra~ioi:i~_or decoinpositi~ri. 'the jaws shall not be 

. removed until immediately before the body is cremated cir buned. Tile coroner shall retain 
the jaws and other tissue sample~ for one year afier a positive identification is made, and 
no ci vi! or criminal challenges are pending, or incte'finiiely.' • · · 

(f) lf the coroner with the aid of the dental examination and any other identifying 
findings is unable to establish the identity of the body or human remains, the coroner shall 
submit dental charts and dental X-rays of the. u~identifie'd '.deceased person to the 
Department of Justice on fonns sugplie:d by the, Deplirtrnent of Justice within 45 days of 
the date the body or human remains were discovered. ·.:. ' '. 

(g) If the .coroner with the aid of the dental~x~iiiatioh and other identifying findings 
is unable to establish the identity of the body or tilimari 'remains, the coroner shall submit 
the final report of investigatio.n to the Depilrtrn~~t of Ju'.stice within 180 days of the date 
the bodv or human.remains were discovered." · ·- · 

i··' .. 

r - ''. • 

• . i'); • 1•:: • I 

SEC. 2. Section 27521.1 is addep tq,the"Go.verriinent Code .. to rend: 

§ 27521.1.· The law enforcement ag,ency' in~estigating th.e d~atti of an unidentified 
person shall report the death to the Department of JusticeLiri a fonh,~t 'acceptable to the 
Department of Justice, ·no later than JO ca.jendar days after the;: date' the body or human 
remains were discovered. · 

SEC. 3. Section 102870 of the Health and Safety Code is 'amended to read: 

§ 102870. (a) Jn deaths investigated .b)' the coroner or medical examiner where he or 
she is unable to establish the. identity of the body or human remains by visual means, 
fingerprints, or other identifying data, the ~oroner o.r medical examin~r may have a 
qualified denlist. as detenniµed. by the cor?ner or medical exami~er. carry .out a .dental 
examinatiqn of the body or humaJ1_rem~ins/lf the coroner or medical exarmner with the 
aid of the dental examination.arid other 'identifying findihgs is still unable to establish the 
identity of'lhe body or human remains. he or she: shati pre'i>are· and, }9rward the dental 
examination records to the Department of Justice on fonns supplied by the Department of 
Justice for that purpose. 

Italics indicate changes or additions. * • " indicate omissions. 
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2000 REG. SESSION 1453 CHAPTER 284 
SEC. S e (b) The Department of J~stice shall act as a repository or computer :em~r. or bo~. wi'.11 

respect to dental exanimat1on records and the final report of rnvesngation specified rn 
Section 27521 of the Government Code. The Department of Justice shall compare the 
dental examination records and the final report of investigation, if applicable, to records 
filed with the Violent Crime Information Center (Title 12 (commencing with Section 
14200) of Part 4 of the Penal Code), shall determine which scoring probabilities are the 
highest for purposes of identification, and shall submit the information to the coroner or 
medical examiner who submitted the dental examination records and the final report of 
investigation, if applicable. 

;., ... 

• hn 
·~. 

SEC. 4. Section 14202 of the Penal Code is amended to read: 

§ 14202. (a) The Attorney General shall establish and maintain within the center an 
investigative support unit and an automated violent crime method of operation system to 
facilitate the identification and apprehension of persons responsible for murder, kidnap, 
including parental abduction. false imprisonment. or sexual assault. This unit shall be 
responsible for identifying perpetrators of violent felonies collected from the center and 
analyzing and comparing data on missing persons in order to detennine possible leads 
which could assist local law enforcement agencies. This unit shall only release informa
tion about active investigations by police and sheriffs' departments to local law 
enforcement agencies. 

(bl The Attorney General shall make available to the investigative support unit files 
organized by category of offender or victim and shall seek information from other files as 
needed by the unit. This set of tiles may include, among others, the following: 

(I) Missing or unidentified, deceased persons dental files filed pursuant to this title, 
Section 27521 of the Government Code, or Section 102870 of the Health and Safety 
Code. 

(2) Child abuse reports filed pursuant to Section 11169. 
(3) Sex offender registration files maintained pursuant to Section 290. 
( 4) State summary criminal history information maintained pursuant to Section 11105. 
(5) Information obtained pursuant to the parent locator service maintained pursuant to 

Section 11478.5 of the Welfare and Institutions Code. 
(6) Information furnished to the Department of Justice pursuant to Section 11107. 
(7) Other Attorney General's office tiles as requested by the investigative support unit. 
This section shall become operative on July I, 1989. 

SEC. 5. Notwithstanding Section 17610 of the Government Code, if the Commission 
on State Mandates determines that this act contains costs mandated by the state, 
reimbursement to local agencies and school districts for those costs shall be made pursuant 
to Part 7 (commencing with Section 17500) of Division 4 of Title 2 of the Goverrunent 
Code. If the statewide cost of the claim for reimbursement does not exceed one million 
dollars ($1,000,000), reimbursement shall be made from the State Mandates Claims Fund. 

EXPLANATORY NOTES SENATE Blil 1736: 

H & S C § l 02870. (l) Designated the fonner first and second paragraphs to be subds (a) and (b): (2) amended 
subd (bJ by (a) adding ".and the final report of investigation specified in Section 27521 of the Government 
Code": (b) substituting "and the final report of investigation, if applicable, to records filed with the Violent 
Crime lnfonnation Center (Title 12 (commencing with Section 14200) of Part 4 of the Penal Code)" for 
"with dental records filed with it pursuant 10 Section 11114 of the Penal Code": and (c) substituting 
"submitted the dental examination records and the final report of investigation. if applicable" for "prepared 
and forwarded the dental examination records": and (3) deleted the fonner third paragraph which read: 
"Not later than three _vears following implementation of the dental identification program required by this 
section and Section l l 114 of the Penal Code, the Deparunent of Justice shall submit a report on the program 
to the Legislature." · 

Pen C § 14202. Added", Section 27521 of the Government Code," in nubd (b)(l). 

ltalics indicate changes or additions. • • * indicate omissions. 
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SENATE JUDICIARY CO.MlvfITTEE 
Adam B. Schiff, Chairman· 
1999-2000 Regular Session 

SB 1736 
Senator Rainey 

c I , , 

As Amended April 6, 2000 
Hearing Date: April 11, 2000 · 
Health and Safety Code 
GMO:pjs 

:.' .! ' 

SUBJECT· ·. :, · 
•,·· .. 

Unidentified Bodies and Human Remains: Retention of 
Evidence 

. ,f, . '. ~ ' 

DESCRIPTION 
. i .. ") ' ,. ji : '· 

This bill would prohibit the crematiorl'ofari 1inidehtified .. ' '·. 
deceased person unfoss specified samples are retained for · · 
possible future identification. The sfunple·s would be . 
retained by the coroner or medical examiner indefinitely. · 

This bill would require a coronef·or mediCal examiher,· 
. where a deceased person cannot be identified, to conduct a 
. medical examinati6n with specified procedures, prepare a.-

final report of the. inves~ig~H~n:. and forward tliis: fihal 1 
·:

1 • • · 

report to the Attorney General. if the dece'as'ed person,.,,,. ·' ' 
remains unidentifibd i 8() days aftef discovery. . '.r':;'; ::': ' ·'' .• 

The bill would require an agency investigating the death of 
an ·unidentified persdn to, re'por(tlj.e'death tcfthe Attorney 
General no later th~ 1 ttday$ '8.fte{the iri\iestiga:tion :;, •· . 
began. It wotiid 'requ~e ~ cdrciner·o~ rriedicali:~xam1ner to ,; 

'· 

. .. ; . ~- ·. ' 

forward the deceased pe~~;oq's··aerital exafuiriatiori re.cords to 
the Department o(Justite wiihin'~45· days ifthe 'deceased ·,,' ·, · · 
person remains unidentified ... •i ' · · • : •• · ~ · •. · ', • 
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Lastly, the bill would require the Attorney General to 
develop and provide the format of the rep0rts.:(not!ce of 
investigation and final report of investigation) to be 
submitted regarding an unidentified deceased person. 

SB 1736 (Rainey) 
Page 2 

BACKGROUND 

Sponsored by the California Society of Forensic Dentistry, 
this bill is the aftermath of years of volunteer consultant 

· work done by members of the Society, helping the D~pa,rtment 
of Justice Missing/Unidentified Persons Unit track down 
identities of some 2,200 µnidentified dead pi;irsons in , , 
California. From their work, they say it has become_:;ciear 
that there is no consistent manner by which evidence is 
collected or retained, and that information repoqt'.dto tile.
Attorney General varies from grossly inadequate to 
extremely detailed. Furt):i.er, unidentifies.l l:>odi.~s I:i,ave -~een 
buried or cremated without the retention of evidence that . . ·- - - .. , , • ~ .. ••·• . ·"··~· ' "• - .. , .~ . . .r ,. - .. - - ~-; . 

could assist in the identificEitionofJlie ~~~eased_~t.a. 
future date. · 

. ' •. I. ~ ·' 

•"f· 'I 

Existing law permit!! ~~;~o~one~.'qr ~epi_R\"} e_xai;nlner to 
engage the services qf:g,qeqt!&! !o,~apy put~ d~p.~a_l,, ._ 
examination if the coroner.or-medical examiner is unable_ to 
identify a deceased per~o~ by-~d~~!lf m~¥is. 'fing~rpri~ts o~ . . . ,. 

other identifying data. 
~-. :·!·!~-;~·:t, , ' .... ~ ' ' ,. ; \ - ~. . . ::·::-

Existing law requires,the·coroner or ,med~~~l. ~fC.am,iner_t9, . .. _ 
forward the dental exarnin.Cl.tigp. rec9rq~ of,~P.~ uffi4entiB.~Jd"~ ; : . , 
deceased person to theD.ep~en~1_of~)l.S~~c~ .. (I)_Q_J)_~i;i f9~S, .·· .. 
supplied by the I)OJ,jf.thf? _igeftliW, ()f the p~.r~9i;i,.~µg . , , .__ , 
could not be established .. Under current law,. the OOJ act_s · ., .. ,,. 
as the repository or-co~p~t~r·-~~dter for th~ de~t;B.i., .. , ' -
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examination records forwarded to it bY: ~oroners and medical 
examiners in the state. ' ·· · · · ' · · · · 

This bill would expand the efforts t() identify d~peased 
persons by: ' , ·· 

Requiring the coroner/J,nedi~~l ~xamin~~'.,tp. con4pGta . 
specific medical examin.a..tion of the unident,ifl~4 geceased 
person, including body x'.'raY,s.arici 

0

(1 dental, ~xami~atio~ ,_. 
conducted by a "qualified.forensic dentist";, 

Requiring the agency investigating the d~atl+ of ari. _ 
unidentified person to notify the Attorney General within 
10 days of the date the. inves~iga~ion beg~;.·, 

SB 1736 (Rainey) 
Page 3 

r _, 

.... 

Requiring the coroner/medical examiner to forward.the · · 
dental examination record$ tp,:~e Depaitrn~i;it of Justice 
if the body remains unidentified within 45 days of · 
discovery of the body, even after.the medical and dental 
examination; 

Requiring the coroner/medical examiner to prepare a final 
report of the investiga,tion, and; to s~bmit tq~ fipal 
report to the Department of J µstice: in .a J9fu:iat . 
acceptable to the A~q_rney Gen¢i:al; i:f th'e 4eceased 
person remains unidentified aft~rJ80 days;~ .- , : . · . 

Requiring the coroner/medical exaii'.iiner to retain and 
store the jaws (maxilla an,d mandib_le wi~h teeth) qf th.e 
unidentified deceased person' indefinitely. 'N"o cremation 
would be allowed unless the jaws are retained. 

' ... '.' ' l ' ·., . ' '.~'}.. ; . 

C@IvC:MENT , · .. : -. . ' - ' - '~ - ·~ 

, I '•• .'· .-:• 

1. · Need for the ·bill ·' 

.·: .. , .. 
- ' 

.':' ;" 

: . '. : i; ~: • ~ .I , 1 • • , J j ' •· ' •.. 

According to ~e aufuqr, ther~ are:,cl;llTentl;: _a Fo~p{ ,, . , ._ . 
2,200 unidentified dead bodies in California·. Even with ·· · .. ,, . . .... ·.' .:,·;-
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the volunteer help·of the California Forensic Dentistry 
members, coroners and medical examiners are not able to 
identify these human remains. The reason, they state, 
is that records are so inconsistent in content and 
quality, that it has been difficult to reconcile 
infonnation from the coroner/medical examiner's 
investigation and information gathered by the Department 
of Justice on missing persons or victims of violent 
crimes. The State Cororiers'·Associatioi:i's data reflect 
"the inconsistent nature of evidence collection and 
retention for unidentified d·eceased persons:" 

The bill would establish a statewide protocol for the 
investigations conducted pursuant to statute, expand the 
type of examination required, and require retention of 
jaws and other tissue samples indefinitely for possible 
identification in the future. 

The Department of Justice's (DOJ) Missing and· 

SB 1736 (Rainey) 
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Unidentified Persons Uriit indicates they support this 
bill because it would improve their ability.to match 
their records of missing or unidentified persons with 
unidentified dead persons or human remains. 

2. Information to be collec_ted by coroner/medical 
exam mer 

According to the DOJ's Missing and Unidentified Persons 
Unit, they depend on the coroner to collect arid forward 
infonnation to them about unidentified deceased persons, 
sufficient to make matches with their records. However, 
the information collected is not always the same, and in 
many cases is inadequate to make the match. More often, 
final reports are either riot filed or are so delayed " . . 
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that investigations are hampered. 
. . 

The DOJ's Missing antj Unidentified Per;sons Unit 
indicates that they would lik.e the coroner to collect 
the following information, not cuqently collected by 
coroners/medical ~xaminers: 

:_. . 

Tissue samples, such as hair or pody fluid . 
Frontal and lateral photographs 
Photographs of significantscars, or body ,marks or 
other personal effects found a,round the body 
The jaws (maxilla and mandible with teeth)-
Full body x-rays, if needed. · , 

What are currently collected are fingerprints, 
palmprints, dental charts and dental x-ray,s, a listing 
of body marks and various notations and o,bs.ervations of 
the coroner. The additional information, the DOJ 

. states, will greatly assist in their work with missing 
and unidentified persons. , 

IS THERE NO LESSJNV ASIVE. ~~SOF SAVING TISSUE 
SAMPLES FOR FUTURE IPENT!FICA TION T:ECHN'OLOGY THAN 
CUTTING OUT THE DEAD PERSON'S JAWS? 

:; .:· !j, .J. _-·. ' '.. 

3. Retention of jaws and tissue.sa~ples to b~.;ndefmi~ti 

' '·. 

·This bill would require;the retention of the jaws 
(maxilla and mandible with teeth) and qther tissue -
samples of an unidentified deceased person by the 

SB 1736 (Rainey) . 
Page 5 

,· . 

coroner/medical examiner, indefinitely, or until a 
positive identification of.the body·h~. been made. 
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There is no obligation under current law fat the · · ·; 
· coroner/medical examiner to retain any of the body parts 

or tissue samples of an uriidentified dead person after · 
the coroner has forwardedthe dental exainiriation records 
to the Department of Justice. The DOJ, upon receipt of . 
the dental records, is required to compare those records 
to those compiled of missing persons and unidentified 
victims of violent crime and toteport back to the 
coroner/medical examiner the specified results of this :, · · 
comparison. The coroner/medical examiner can; under 
current law, order the cremation or burial of ari 
unidentified person whenevetthe coronet fa finished 
with his or her examination of the body or human 
remains. 

This bill would requite the collection of the jaws and 
other tissue samples of the·dead person before· he ot she 
can be cremated. .· ' 

Proponents state that samples of jaws (rather than 
individual teeth samples) should be preserved because 
they provide a "fingerprint'' ofthdide~d person~ Le;·, .. 
the "bite"· or the relati'On'ship of the teeth tb each ... 
other is unique to each per~on,·an(fserjaws· can.· 
substitute for fingerprints when fingerprints are not 
available or cariricit be obtained. Also,.tissue·samples 
have to be retained in frozen form to be useful for 
future identification use (such as ·DNA·testingYand are; 
therefore, more cumbersome 'tdstote thahjaws; which are 
skeletal, and can last for hili'idreds ofyearIL 

Suggested amendment from DOJ: 

The DOJ states that they support the retention of these 
jaws and tissue samples fcfr an indefinite period;oftime 
or until one year after the pi5sitive·iClentificat1on:of\' 
the body or remains and no civil or criminal case is 
pending (the bill calls for retention until a positive 
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identification is made or indefinitely). The ratiqnale 
for the one-year time peripd, the DOJ states; i~ to !,i ··. 

allow for a challenge to the identification ma.de using 
the techniques current at the time the identification is 

SB 1736 (Rainey) 
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made. The DOJ would not want a: ~itu,ation where, after 
they identify a body a challenge is filed within one 
year and the tissue samples.u.s~d for the DNA.testing has 
been destroyed by the coroner. . . 
If there is a challenge, either in civil or crimin?Ll . 
court, then the samples would be ret().ined indefmi~ely · 
under the DOJ suggested amendme_nt. 

SHOULD THE BILL BE AMENDED AS SUGGESTED BY THE DOJ? 

With this amendment and the technical amendment 
suggested in Cornment7, the Attorney General has· 
expressed support for the bill. · 

The author's office indicated that.since there are only 
2,200 total unidentified dead persons in California, the 
burden of keeping these dental sampl¢s Gaws}and tis.sue 
samples indefinitely, in the hope that someday a DNA 
test or other new technology. will be developed to· . ; 
identify the person; is negligible. They _.$ugge~ted that __ 
if the retention ofjaws and.other:tisstie samples.,, .. · · ; 
becomes burdensome, the,coroners/medipal e}{fillliners could 
come back to the Legislature and ask for:authorityto 
dispose of the jaws ·and. other tissue samples.· This· .•. . . . 
seems to be a waste of resources, when it, is: entirely · ,, : 
possible that nobody will•claimthe deceaseµ pei;sc;m'.s:. · 
remains after 5 years,:.evenifsomehowDNA-testing·cattld 
identify the body. (A missing person may be presumed.· 
dead after 5 years. Penal Code Section 667, Probate Code 
Section 12401.) The only reason remaining would be the 
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possible prosecutiondfariy person who might have caused 
the death of the unidentified.person, but iri those· 
cases, just the fact that ihete)s a deceased ·person; 
Jane or John Doe, for example; is sufficient for 
criminal prosecution. Besides, the coroner is already 
authorized to preserve evidence, including tissue 

. samples and body parts or remains, in criminal cases. 

4. "Qualified ForensiCDentist" undefined 

Under current law, a aental examination-may be ordered 
by a coroner/medical examiner if the identity of the 
dead person cannot be established; by other means, such 
as visual or other iderttiflcation arid fingerprinting. 
The dental examination may be conducted by a qualified 

SB' 1736 (Rainey) 
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dentist, as determined:by the coroner/medical examiner. 

This bill would require a "qualified forensic dentist", 
as detennined by the·coroner/medical examiner, to 
perfonn the examination; vJhich shall include dental 
charts and dental x-rays of the deceased person; 

l . ·. ~ 

The Board of Dental Examiners.states there is no 
recognized specialfyiti the:-derital practice·that .. may be, 
regarded as "forensic dentistry", and that it would not 
require a "specialist"to'coriduct:a dental.examination · 
and take dental x-rays ofa.dead person,:;The American 
Dental Association(ADA) also does· not recognize · 
"forensic dentistry"; as a specialty: '.Under this bill; ' ·· ·. 
the coroner/medfo&l examiner' would be·,: therefore; the 
entity that would ·qualify a· dentist, as a "qualified ··-· 
forensic dentist."···'··· . ·' ·;· 

. .. -~ .. i. 
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WOULD THIS BILL CREATE·.A. SPECIAL PROFESS.IONAL LICENSE 
FOR "FORENSIC DENTISTRY"? 

Placing the term "forensic· dentistry!' in t.his statute 
would undermine the Boa.rd of.Denta.l Examiru~rs, which has 
jurisdiction over the practice of de.ntistryin ti!~ 
state; and create conflict; Since the.. ,E3o~d cioe~ :r:iot . : 
recognize "forensic dentistry" as a specialty area, the 
term should be dropped from the bill. Besides, under 
the· bill, the coroner still ~would have to qu,aliJy the . · 
dentist for the joh:of cohducting<the dental examination 
and preparirigthe .dental charts and x-rays. · •·. ~-

~~ . ' . ,. :: ·. ., . 

SHOULD THE TERM "QUALIFIED FOR$NSIC DENTISJRY" BJ? . · 
AMENDED TO "QUALIFIED DENTIST" AS IN CURRENT LAW? 

, ....•. 
' 

i' ·•. 

This bill is sponsored by the California Society of 
Forensic Dentistry.· · . .. ., 

: .. '•10· .-·. 

5. Medical examination.and final-report require~ · 
, , '/ i 

Under current law, the coroner/medical examiner is not 
obligated to perform a complete medic~.l examinatiori.of 
the unidentified person, -for purposes of i_dentifying the 
person, and may engage a-dentist-to cond.µct a_dc;mt~l 
examination so that:the tec·ords·may. be forward.ed toJhe 
Department of Justice-for comparison with other·records 

SB 1736 (Rainey) 
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'. 

/ '. ,.'· __ • : . ' , . -·. i: . ··'.): 

compiled by the DOJ.- .• (Health.and SafetyCod.e Section 
l 02870.) .-c ,· 

' ··~- . ,_. . I • . 

This bill would require the medical examination, 
including taking full body x-rays, and dental 
examination, including preparation of dental chart!;; and .·. 
dental x-rays, and the excision 9f the jaws o[the ;· , 
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··:·deceased person before' cremation:. The medical 
examination specified under the bill would indtide 
collection of hair, tissue or fluid samples, frontal and 
lateral photographs, n:otatiorl'of identifying marks on· .. · 
the body, and other observations such·as estimated' time 
of death and, at the discretlortofthe coroner; full .· 
body x-rays of the uni'deritifled body or remains could be 
taken. - , ·:·:::·;::·> '··,.,,·. ·:·,.. · ..• · .,. - .. 

; . 
(: 

ARE THE· ADDITIONAD COSTS OF PERFORMING THE MEDICAL 
EXAMINATION·, AND EACH ADDITIONAL REQUIRED PROCEDURE 
ALL JUSTIFIED? COULD SOtvffi OF THE REQUIREWIENTS BE- · 
TRIMlvIBD TO SA VE COSTS WITHOUT SIGNIFICANTLY AFFECTING 
rnE~EFFicRCY: 6'f-:TI-IE :B'tt:L? : ; 

: :" !• 

The coroner/medical examiner would be required to 
forward the dental records to the J)epartmeht of Justice 
if the person remains unidentified after 45 days. And, 
if after 180 days the person remains unidentified, the 
coroner/medical examirier\vould be: required· to submit a 
final report of the investigation to the DOJ. 

~ : .I i. ~- . '. . ~ ~. ~ ·' , 

This bill would require the.Oentaf examination records 
to be submitted to-the·DOJ:on:·forms supplied by the·DOJ. 

. The final report of the investigation would'be ·1: ' · . 
. submitted in a foiniat· acceptable to thecDQJ .. The DOJ .. 

would act as the:rep·ositocyfor'·all0 these·records -.·· · · 
dental examinations and final reports (which would 
include all of the information gathered during the 
medical examination, including hair, tissue samples, 
dental charts and x-rays, etc.) - and would therefore 
retain the records'as needed.'or dispose of them as 
provided under current law. The actual samples of 
tissue and jaws would be s~ored by the _coroner/medical 
examiner. ·r:·: ·, :" · 

~ -•_:· -... 
''' - • L 

According to the DOJithe procedure andtimeHn~s ·. · 
established by the bill woufd help·'greatly in the work 
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. ..... ,,.., .,•·. . ! • ' ~ 

of matching missing/unidentified persons With bodies or ·,. , .. 
human remains. . 

~:· .'.~ :~. ·. 

· 6. Comparison of records to be conducted by DOJViolent 
Crimes Information Genter·,, ;,;· :_· ·• ·.''· - • " ·, 

As in current law, when the DOJ receives the-dental • · -
examination records from the coroner or medical 
examiner, the DOJ would conduct a comparison of the -·· · ' 
records to those already in the DOJ Violent Crime 
information Center computer system. The current 
statute, however, reforsto·a. P~nal Code Section that . 
has been repealed and replaced, and the changes found in . 
the bill would correct this by removing the reference to 
the repealed statute (Penal Code Section 1'l114) and. 
replacing it with the VCIC statutes (Penal Code Section 
14200 et seq.) · ' -·, 

7. Technical amendments needed 
I ~ ' 

' ' .... 

. . ' . . .. 

Several provisions of the biff ate inartfully worded, -· · , 
and may cause confusion. The following amendments are 
suggested: ,, .. · · "· · · 1 . ., , • 

a) On page 3, strike ~ut lines 23 to 32; and.inserti• . -i ;: 
;,_,-· .. ·· :1 '';·~ ·: ";:.} !·' '· . : ._' ".~1-;';?~·1;··· ~ ,~- .. ·- - ~ 

(d) The cotdner oth1~dical·examiher'shallprepare.a 
final report of investigation in a format established by 
the Department of Justice. The final report shall list 
or describe the information collected pursuant"t6 the 
medical examination conducted under subdivision (a). 

(b) Subdivision (e) in the current version of the bill 
should be changed to ( c) 
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( c) The DOJ has suggested another amendµient that will 
clarify the timelines for submittal of dental records 
and the final report. Staff recommends that the 
committee adopt those amendments; · , ; · · -- . , 

The language currently in the bill interchanges "dental 
examination records11,an:d 11 rep0rts, and uses reports.'!. in 
inappropriate places. This amendment will separE!-te the 
actions that the coroner/medical examiner is supposed to 
take vis-?-vis the dental .examination-records, and the 

SB 1736 (Rainey) 
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.· ; ~' 

... 
' , ' 

.. ,· 

. ··', 

final report to the DOJ;. and Specify the deaqlineJor . 
each action to be taken. 

Support: California Dental Association . 
. ·; . . .. 

Opposition: None Known 

HISTORY 

Source: California Society-of Forensic Degtistry 
,•: ': :··. I ',· 

Related Pending Legislation: None Known 

.. , .. : 
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State Controller's Office County Mandated Cost Manual 

SUDDEN INFANT DEATH SYNDROMET AUTOPSY 
PROTOCOLS 

1. Summary of Chapter 955, Statutes of 1989 

Chapter 955, Statutes of 1989, added Section 27491 .41 to the Government code to require 
counties to: · · 

A. Perform an autopsy within 24 hours or as soon thereafter as feasible In any case where 
an Infant has died suddenly and unexpectedly. · · 

B. Follow autopsy protocols established by the State Department of Health Services 
(DHS) pursuant to Government Code Section 27491.41. Protocols established under 
Section 27491.41 currently Includes two OHS protocols: 
(1) "Autopsy Prqtocol for Sudden Unexpected Infant Death" (OHS Form 4437 (9/91) in 

27 pages). 

(2) "Death Scene and Deputy Coroner Investigation Protocol" (OHS Form 4439 (9/92) 
In 23 pages). 

On July 25, 1991, the Commission on State Mandates determined that Government 
Code Section 27491.41, added by Chapter 955, Statutes of 1989, resulted In state 
mandated costs which are reimbursable pursuant to Government Code Section 17561. 

2. Eligible Claimants 

Any. county that incurs Increased costs as a result of this mandate Is ellglble to claim 
reimbursement of those costs. 

3. Appropriations 

Claims may only be flied with the State Controller's Office for programs that have been funded 
In the state budget act or In special legislation. Initial funding for Chapter 955. Statutes of 1989, 
Is provided In the local government claims blll SB 241 [Chapter 241, Statutes of 1993] which 
appropriated $5,312,000 for payment of 1990/91, 1991/92, 1992/93 and 1993/94 fiscal year 
costs. 

To determine If current funding Is available for this program, refer to the schedule 
"Appropriations for State Mandated Cost Programs" In the "Annual Claiming Instructions tor 
State Mandated Costs" Issued In mid-September of each year to the county auditor's office. 

4. Types of Claims 

A. Reimbursement and Estimated Clalma 
A claimant may me a reimbursement ctalm and/or an estimated ctalm. A 
reimbursement claim details the costs actually Incurred for the previous fiscal year. An 
estimated claim shows the costs to be Incurred tor the current fiscal year. A claim t.or 
reimbursement or an estimate must exceed $200 per fiscal year. 

B. Flllng Deadline 

(1) Refer to Item 3 "Appropriations" to determine II the program Is funded for the current 
fiscal year. If funding Is available an estimated claim may be flied. 

An estimated claim must be filed with the State Controller's Office and postmarl<ed 
by November 30 of the fiscal year In which costs are to be Incurred. Timely flied 

" estimated claims will be paid before late claims. 

RaVlsed 9/94 Chapter 955/89, Page 1 of 4 
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s. 

6. 

7. 

,. '-' '·~···· .,., .,···· •'• .... 

····. ''.' : Jzj~'.;,,~; · f,~ifrjtjq~E!".il'~. ql~,lm.:_~~l~ln~- .the : actual costs mu91~ be .fll~n~h, the State 
. . . · .. . . Cci~1t~91.1,r,~;;Rtf,lft.llri:I P?~ma.r_l<E!Cllby November,,30 foll~~g th.~.Jl~~I year In 

.: . . , . which costs were lncur:rea! If the clalmls flied after:the.deadllne, P~:QY November 
. ·~·.: ;.'30'.offr\~'slic'6el4cilrig fisCAiyeafithEfapj:iroved claim wlll be reduced by-a late penalty 

. offo% bUt 'not to axe~~ $1:000·: ''lfttie .claim" ls flied more than one year after the 
deadline, the claim cannotb'9'~6ceP1eti:' ; . ''·· .; .... :·· . ·.. ; . ' . 

If a local agency received p8Yffieiit kW~if e§tlmated ·claim, a relmburserrient claim. 
: . must·· be .fll.~ .• l;>Y-NC>ver;i::ib,~.f .. ~P. J!garc;IJ.e1111.~ Jh,e .amount received was more or less 

·than the actual-,cost5. : .lfttie,age;;'ey 'flills' to'.·fi1e'i'relmb'ursement·.·.c1a1m; monies 
... ,- .... ~ ·"·•.J". .. <1·_··;.,.• ,, ....... •··~ .... '.·:··,1··•·.···' .{J.\!'-~,r.~,.~~·..:,, •• J .. -·.·.·.··,· .••.. ·.. .. , ..• 

received must be returned tq the· State: '"lfnO e'stlmatetf claim was flledtthe agency 
may file a reimbursement ~talm by N~~ffibet 30'H~talilng'-tt'ie a6tuaJ costs Incurred . 
tor the fiscal year, provided there was an approprlatlon,fo~ th.a pr,9g~m tor that fiscal 

. -.year. See Item. 3 a.b,C>Vl'· , ... ~ . ., . ·. -. _,,·, "" .... ~,,; .. · .. ~·: . , .. , " , 

Relmbur~~~l~.~~rn~?~#.~ .. t#~)::: ·'.:>.:_:-.~:: «:'.· .. _.,, ::: :., . ··:;:':'''.'. ;·'::' .,; .:«· :~:,:.:.:.: .. ··, .. · 
. E!l~lb,1~ ,91~1rp~nts:~l!\.~e,f:~!~~~rsed for lncreased,cost!IJ09urred,,Jn t)ie. pe,~o~ance of the 

following actMtles. · , · 'J.'C/,n 1i: .. T,.;: ." · .:· ,, ..... · ,,. ., ... , ... , 
.-·· .. _,_._,.,,~l,~.~: .:~l:;;" .···~.1·:.:!·_ii·::· _·:.~:;\:.:··:~·.-· .. ;"':'•;;:.f'.~··::r·., .. .-.:• ·· .. ·· .. ·.- .... ;.: .... ·• •. •,:: ... '·, . 

. ~; · · ·oavelop policies ar:u;l_. P.rcic;EKiY!EI\> f.orJh~ Jii~J.~t!!.ni;I 9ontl.~~l~g Implementation of the 
.. ,.,-~ ·· JDHs-protoc·o1·re.qulrem.e.nj$~,..7 ~~~--·· . .,. (~~-"- ··-::;.,: .... -: ..... 

1
: .. ~-t·. _,· 1. · ..•. t. ;-~·. 

a.,. · ··· Pel'fi;irrn,!l~opsl~~)p9.1~~}D,Q.,!l:r1~ ~El.8~.1~~-~/~ro.~~op~c •. tmdc~d~;_-irii:i ~1crob101og1ca1 
,. . ·.testing; Pl'lo.t.99~P..l'l!l,X;~Y!l· .~riCl.ne.1JfPP.81hP!Ogy}·:•. ' . ,. ' . ' ;, ... 
C. Storage of autopsy ~~ple~·~nd~r appropria:{e cbn~frlq!J~;·inqli'.!~lng tissue and fluids, 

In proper receptacles, and allowlng access as necessary'for'peiiclds·oftlme as required 
by the autopsy protocol. ".-",'<· .. • ... -, 

!) ;,- , : !~6~P,fi~tl~,i(Ot,:th e ·body to another: C<C)!Jn.tY If a cci.~o,n,E!~ I~ uria~ll~b!E!i !P :perform the 
_ iil~9psy ~lt~ln-th.e·24 hour requlremem "·' ., •iii. . . .. < 1; ,.. : . • ,. , 

E. :·,p;~h,i~~ry~;[fiy~~\l~~i,O,.ri'.S.~g,'f.~!aj~~1nt_~~1ewlkev~dence collectlo11;~1~:c:.i.u~1ng 
specimens and photographs;· and travel as requlred«for th~Julflllment· of ttie protocol 
duties, Including travel to pickup a body for autopsy, and to return the.body to the 

~~1~;~1;~~~~·:~-1t,~ been ·~~nsport~ ."-~:.~t~,gpµm):Jerc~;lf,198~.-.. ,. 
F. Preparation and filing of SIOS·protocolforms with the. state. -.,, ,.·· . .- ,· ·' ., 

.:'~.' ',."L°'··~.~:~:1.~ •;i 1 '.~·:;··.f· ."· ".;··,,;7i··.:· ..... -..... ,,, ..... ·. 

G. Participation In workshops within the state for origbln·g·professlonal training as 
necessary to satisfy standards of the OHS autopsy protocols,·: . ,, . , .. ,. ... : . , 

>'°":" ·, . ' ··:·:. -": -~i:=).,'}l.,":'::'.;·,_;•.-•·:;•1~,1· i~I _.;_c:.:;t;:.·-t;f··~· 
Relmbursem. ent Um .......... tlo"n"s'<. · :-:;~ ... ~ .. : .,. .. ~'.~. -. .:r'} • 1 ·.-:~; =.·:.::~·.-·~-::-~:.:···· :.·,~. ··~···;, 

.... .. ;_ 

. . . II.a '• ; . . . . .,., .... " ' . '" , . . 
. - ...... ::.~~~-~·--~7_-~.,~;·;~· ·:.'.:~,:·:.,::·"· · ..... ~.::·: ~ :·." ':·:, ; .. , .'. . ·~~- ;_ .. . :~1·:: ~·;-§ ~ :~1;.-z:;--:~:. ,_: ... , "' .. ;\ .. = .'.:;·:·· ..• : \: .;1 .... .. : .~_,<:=; .-;:: :.\: .. : ... ·: .... · ,· .. 

A. The two'OHS autopliy protocols were 8ffectlve on: July 1 ;;19!'!0_.: MY ~l]!!,.o'dments to 
the. protocols ~L!~~qlJ~~JR,.tbl~,.9~lf3: ~~!9,.~;ml!.Q~~!~~ .~n_ lpc!.~~s~ .. le~~I of service 
upon·cou11tles;.Y(0!1!d ~qlJl~,e !ln 11m~~m.er:!t. _qf,tli~ 'pa~met~r and gtJldSllnes before 

·'· ·relrTibur's'Eiilient< '·'P.'•.~"'·~\ -.":···· .. ·:···"--~ : . : : -~~ ~ t : 1.·~ •'It.~!. , .. ·,~-".t' 1 _:, ~._··~'? .. · :=,.,_·;; iif! . .-:.r:·.~·~~.····-~- .. Y;_ ;.~ 

e. Any relrrioufS~ffl~nt .sp;~~~;ly, r~~~~~,t~~·:t~!~ ~¥~1~'.~~T.~~Y,~H~ni!~ source 
(e.g., federal, state grant, foundation, etc.) shall b.e Identified and deducted so only net 
local costs are claimed. ,:.~'""',,...,:' · ....... .,._.;., .. ?'• 

..... ~ ........... •.;·, ""·'". Revised 9/94 
.; ... ,, . ~ ,.. ···. 
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.;.~:·· ~ ·.,. ; " .,;, ~ .. - . .. ' 

_,., · tcm:11s:'A.P-1 arid 'AP"2-ptovlded the for:mat,of th!! f8por:l ~- c.:!~. fif!lc;ls po_ntalned 
r •.• ,~ttilri the reparfare Identical to the:cJatin forT11~,Jr'!Ql~!KI lri).tl~~~Jris_tnidlons. The 

'.'.'-. . ''.'" clatrii fcmils· provlded·wth thes.e lnstr1Jctlofl'11 St,p.~~~ b~ ~yJ>ll9aj,_~'.~rid used by the 
· · ' · · cJalmant to flle estlmated·or reimbursement. cJaims. T_he State Controller's Office wll 
; · revise the manual -and clallT! ts)rms ~;,P,~~~rf :11f~Ui:ih.1n5ta~~~s .. new 

. replacement forms IMll be mailed. to claimants. ' ·· · · · · · · • :: 
. •"'j"';' :•- ' ~.' "; -. ,_;:.• ! .. •.. .· • '~I -

"A:. · Form AP-2i ComponentlActlv!tY,. c;:o11~ ptl~lt."' ... . . . . . 
' . ." --~~;·- ,:',;;~;·~+;i; ._:_«.;· ".-.·.~-'."!'.}~ ;~,;;~-('-;:· ~-t-1 .. :~;:·:~~~·:·;:~·-:· .. ~.1 •. ·.~~;:1_~' .. -....... _.~ ' - -:~.-:.:_, ... _·_.. 
· Thls:form IS;US~~ l.Q~~Qr~Q~~- tlJ~.~~i~U.~:~ t;>Y°(:Jafm' componeht. A separate 
· form AP-2 must be com letlid .tifr'°eaCh-:Cio5t'cdm · neht biiih claimed. ·costs · .- . . .. '"' , ,,:~1.P-'1"':···~ ..• .-~·. ::\"•·'.ti_'·~o;:: ~, --.- - • ~ .. · g . 
·reported 01'.l .. t~!s fPri:D.if"!H~:~ ~If.~~~:~·~ ton~:",. .. ::,..·:. , . · .• . · 

(1)" · ssli'afies aric.feenetits:e·· ····''·'· . ..... . : " ........ . 

Identify the employee(s), and/or show the classlficailori 6tttie employee(s) 
· Involved. Describe the mandated functions performed py ~.a.qi .~mP!oyee and 

.. SP!!,c;i_fy_ttl!!_actual lime spent, the productive hourly rate ahd related fringe ; I 
" . benefits.·· in lleu 'ofsclualtlme: the average: number: of hou~, c!li'\I~~ ,tp. !\!S.ch 

function may be claimed If supported by a documented time ~ilcl~;c t'-.' t,1,rne ~~udy 
may ~ apprgp.f1~!1J9r f!:IDPM'af!l! tt:i.~.~.r~l;itively short In duration arid· ·. · 
repetitive: lf the claim Is oaset:t on a time study;--submlt wth the.cJalm.1J1IJt1me; 
dQC;.!rnentatlon for the Controller's review of tlie study's':precisloo and rellablllty . 

.. -·~~1",~~f:::·-··~-::·•·,:,.~r."., .. (1.C1:;;:·;-'"(ji::1;;-.':·'.'·:-p-..-;/f':;;· -~·-•·.::·~· •. •:···1l· ....... - . -· . - . 

source documents requlred.to.be.malntalned'byth'ediilrriarifmafir\Clude, but 
• • ·:-,'·'··--,~':'.<u~c.'.l;.J-:J".; ~ •:o: ~~--~ ;1 1;1, •;,-_·, ."'•':•:l;•;,•,,..,1 -... :, .·:._ .• , , 

a~.·~n~IJ.m.l~e~J9,•, ~r;np\qv.e.e,ym~ re~~ that ·show the employee's ac:tual time 
spent on this mandate' . . ' . r . . . - ' ' ••.. ' . . .. 

. , .. · -~.:- ;_.':,· ...... ~,- ... ·~;-·": \. ·, ";: -·. ·,"-.":~ . .. ~ .... - .. . :.' :·'-·~' ·~:~~ ~ 
. ; .. " . , •, . . - ·~. ·;i '\ .• 

(2) Office Supplies .·":.1 -·.:: .. ,,·,: ..... ·• 
. ~·····_-.~lJj··~-''··1:·:·~·.-,·~- 1 .. 1 .. f''-" '•· :• .... _ - - . " ;, . 

billy expenditures 'that cari ce' ldentlfled ·as·a dlrect:cost ()f .t_l')ls ma.nc1"' may be 
. , claimed •. · LI st the cost of materials consumed or exp!!n,tl~!i.~qi1),qally,Jpr the . 

· , 'pLii'pase''Of this. mandate: P.urph~es.~acle St'1'!1!.,~.,ql~J1'1,!!cl ~.~El,,~Ct.(#11 price 
· · •''atter'deduCti ·. ·for .. au cash discounts rebates" anif 1ic:MQhces-rece1v'ed b the 

· :•c1atmarit..- · .. ·~ · , ... .c- ~- .• _..,,.,, . ,, .,,. · · ·•· · ·· ~.- · • · ·-.. -~ ·:·. _., ..... ,,~:,, .. '"-.. '':Cr•:;··",..· '"'''.'·,~.,:, .. Y 

so~~d&uhi~iit!i reqli1~~:~~f~-"'~~1~.by t~; c1·~n,'~~~:rn_1:1;::1_;~ude, but 
are not limited to;:-:lnvOlces, ·receipts,. purch~13 ord~11i1 ,ary~ 011:ter.5l,9.:¢+!1'1'.1~nts 
eyld!!Q~n1J.,1h!!.~,a!l.cii,¥,~.~t:w ... ~~.~~lt.~ire~ ... '. ' ' . '·,. ' . ',-; '; ::.:· : 

(3) Contracted Servlces·:t'·:··::•.•-.····Hc• .·•. :. , ,, __ ., .. ,,;!•,." .·': ,,, .,. .. , .. ::··· 

Contracting costs are reimburs&ble to the extent th_~, lt;!~f~r;1P')9" ~O. be performed 
requires special skill or l<iic>Wedge that Is not readUy·!lvauable'fromlhe'CISiniant!s• '"" · 
~'Oi'llll{serv1ce'to t>e;pr0v1ded.•by the,90m~~!lr.1~. ;q!Jte"eC(t!y~ .. · .· 

. .,,, ~\~~~~,,~;,,~(s{~Hti~;~r(~)';/;h6 ·· · Horriliidln~· setvi6es:' oescrib~ the 
actlvtties· p8rtermia 'i>f e'ach'R~'AA~Cf ·~ofi:acfual't1me spent. on.this 
mandate, Inclusive dates v.tten services 'Here performedtanc:Mtemize all costs for 

· 'sefVi~ pertermed:'· 'i\ttaetfeohSUltant Invoices wth.the claim. , . , . . 
~°'\' ~!,. }; .• _I -~if -J'• r~r :_!,;'.~· 1 }'.~· i~i i: .... ~~·fi:' "'~,;' i }.~.:.~ :" •; ":". "•·'it. " •; :

11 
_ •• .- ,,• {'._, ••• ;, • ';,-'I;~~·,-• . .,.'.- ~ 'I-.: •• -''I.·: ~"·~· , · ' \ 

(4) Travel Expenses · · · · · · · ·· ' · · ,. ,,. ·· ·· ·3 ., 
:::ff,"_'.;_..,:i:: ·~ ~:-.-·--~ ;-.-_, ... :i',· 

Travel expenses for mileage, per diem, lodging and other employee entitlements 
are reimbursable In accordance wth the rules of the local jurisdiction. Give the 
name(s) of the traveler(s), piJrpose of travel,_i.riq,~v~_travel dates, destination 
points and costs. "·· '' '.t::·.-:: ._,., . .,_r,.n.<''::I"\.,.~,,:···· ·:: ·{ .,. ... ,,.. ·"'." . · 

... , . ~·.i16&Jm~iltS~~·'Uit'ed lo:tie m8inta1nett ·bY the claimant may"l~~ude: but 
.· ,. l] ·~ ' :i. are'not'ifmlt~ift'6;·~1ptif; emp!oyeEi'traVel 'experise clalmsrand:Qth8.I'; : 

. __ ... _ .... documents evidencing the validity of the expenditures. 
'" •. :~~ .• ~,_.· -.;.,':-- 't-.1'.i • 'J' .,., • ··- ••·" •••'>•"";~' ........ ,._ '- ,"'.;·~~,,,~ •'• ~·· "'-""!_','' O••' "•'Oo'.~( .... •. ~·, • ···~:, • .. , •••. _._..,. "' ,' • •.,." ~,, ..... M .... ~_,~'o·.-. . -- ~--,·~- :,_,_ .. -~-.... • 
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· " .. "" 1'!! ·-··. -·. . . .. ,.,." , I ·•. · 
Mandatad-Cost.Manua .: .. ;-., __ . ··-·----· State Contr.e>ller'a Office 

,· ,., .f l " I ·: •;, ·": • " , 
0 
! ,~ . -· :·' 

{"" ..... ,.,.· ... ~,';~·- •n;,~····•··-:•--;,:\ ... ; ·;·········· ·~:.~ ·;~·· •·· ,._..,,~., .... ,..,,,. .. ,,,,..,,,.: •:};. .., ' : 

. For audit piJTP8s~~. ~-I sijp~~)d0cument5'mu$t be·~r:iecl for a ~~od- Ct: tv.O · · . . , 
years after the end of tne calenl11*" yea~ in ....tilch the relr:n~rsemer:rt ~~ntv.ia.s}iled C)I' · ' · 

_ .. last amended, ....tilche\ief-ls later.·· Such document$ shall be· made avallable,to the; 
· ., siate cbrifrQ'i(~~-~:-9fff~;-~~/i!q~~~:-· > · · ·· · _ .. · .-:i ... : • .... ".: "L .· _ · ..... 

8. Form AP:1, Clilli11'~1,1mmary. _ i : 

c. 

.; ;.;, 

This form Is used .tc:>, sU.ITlm'rize:~Jrect ciost by cost component and C?mpute allowable 
indir~ct_¢st for the mandate'. Claim statistics shall identify the amount of work pelformed 
during the period ftjr ~ich:.<;!lirt~.~~ claimed. The claimant must provide the number of 
victims nQtlfteQ in ttl_~_flsea!y~ar.pf,claim. Direct costs summarized on tl:lls form are. · 
derived from foii'tlrAl?;.2 and cameo forward to form FAM-27. -·· . · .. 

--, ~ . . . . 
lndlrecfcoStS may be computed as 10% of direct labor costs, excluding· fringe 

. . ·- . ' ' ., ~ .1·' ' .. •, ..,. . . . . . 

benefits, If an indirect cost rate greater than 10% Is used, include the Indirect. Cost 
Rate Proposal (IC13Pl wth !,he 91~lm;· :If ·more thl[lf.l Of)e d~P!lr:tment Is lnvol:vei::t lr.i_ tt:le 
me1ndat.~d_1>rograrti, each depaitr:nent must hav.e.th_elr~ !CRP: · --- ·· · · · · 

... ' . ' ~- ,• '• 

Form FAM-27, Claim for Payment 
t:' 

·-';. 

This form contains a certification that must be sigl'\ed by.an authorized representative 
of the local agency. All applicable information from fomi AP-1 mi.Jst be earned 
fof!VSrd to this form for the state Controller's Office to process the claim .. for payment. 

I 

Form AP-2 
Com pone rt' 
Activity 

Coat Detail 

F~~f',;l,. 
ClalmS~ 

FAM-27 

Qlalm 

forP11~ 

... 
.. -· 

lllustrlltlon of Clalm Form• 

... 

. ~· 

Form AP-2 Component/Activity Cost Detall 
Coml)lete 11 separate fgrm AP-2 for eech cost component 
fQr \Milch costs are ciainied. 

. ~ _·.:\~,'.~ft.~~~.~~~~;:~nd.~~~:· 
:_'. 3. :~~~~"19J;7 ~~/1'""1!lt11::t"~ ,;. . '. 

4. Training Wor1aih0p ·•· 

... · ··" ··· ..... ';·s: ·prePBratfon~cir:s1os Prttoeol:Forma 
\; ..• ; ~ :·- ·'·· ·:. . .. r•,: .•• -~J .= ::. :.11... . ::·~;··· ·.: : ; r .. : ; t} 

...... ~ 

.... . . .. ...,,, . 

: ·~ •: ' 

' n' 

' ~ . 
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... ,_. -· .... - Mandated c st Manu I 0 a 

CLAIM FOR PAYMENT 
.. , 

-F~·s·lat~-~~1;;-u;e" Ont~"::,,: ... · " ~···-· - ·····'---.- ... 

Pursuanno Government Code Section 1'1'561 . 
·' 

(1 !;l) P.rogram Number 0011 o 
suoD'EN'INFANT DEATH SYNDROME: r;· .. (2o) D.~1~~1i'8. · ··· ··-,-.; '~ ·1 I 

AUTOPSY PROTOCOLS 
,·,· . .. 

.,,.. 
·;., (~1 ),.l!'S lnp~t,_ . ::.- .. : I I .... -'·'· ... , 

(01) Claimant Identification Number ~ ·~· ··:·.:;··· ........ -·~ "; ···f--1 ., '• ,: ;;,. . .,, .•... 

L Reimbursement' Claim Oat.ii · 

A (02) Malling Address (22) AP'i,'(il3)' ,.,., ,,. '" ·.: ~. 

B '· 
E Claimant Name 

... 
(23( Af>:1-, (04)(i)(d) 

... 
... 

L 
,. • : ' ~ ! . : .. . ' 

-~:1:-.1."Y .7:h: .. 
'· .. ... . . 

County of Location ' . (24f''AP;1, (04)(2)\dl · · .. 
"· '-~ " ... 

H 
., 

,. "~.~!;~~---~ ··..::·.·:~::,.:~ !:i•1'1 · .. :Y:;;:·;'.·; . ' ···; ·r 

E Street Address or P.O. Box 
... -. 

(25)' APc1,. (04i(3)(d) : ., ;(· ·~·: " 
R .. ... ·-·- , .. 

E City State Zip Code-· (26)' AP·i. (04)(4)(d) 
.. --- ..::· ;::· •. i:i·.,. ·;·. 

::• <:. . ·:-:·. ·.· .. - ·· .. \.. ' ... 
. (27f",A.p:1; (04)(5)(d) .. .. '· . 

Type of Claim Estimated Claim Relmbursement·c1a1m . .·· .~ .. , .. ·., .. 
(03) Estimated D (09) Reimbursement o .. (28) ,. ;,.! \· ·" '. 

(04) Combined D (1 O) Combined t.:! [J, (29) 
. , ... 

(05) Aniandad D (11)Amended [j (3¢J. " .. 
" ... 

Fiscal Year of (06) (12) (31) 
Cost 20 _/20 - 19_/20_ 

Total Claimed (07) (13) (32) :·: .. 
Amount 

Less: 10% Late Penalty, not to exceed (14) (33) 
$1,000 

Lass: Estimated Claim Payment Received (15) (34) 

Net Claimed Amount (16) (35) 

Due from State (08) (17) (36) 
; '•. ····-

Due to State 
(16) (37) .;.i:\ 

·::;.; .. 
c·. """' 

.. .-·· ...... '' c 

(38) CERTIFICATION OF CLAIM 
',·~:-

In accordance with the provisions of Government Code,.§ 1756.~, I Cl!!11fY.,that I am the person authorized by·lhe local agency to file 
clatms with the State of Callfomla for costs mandated by Chapter'955:'•statutes of 1989, and certlfy under penalty of perjury that I 
have not violated any of the provision!! of'Governmant Code Sectlon11. ,t090 to 1096, Inclusive. ·· .. -

I further certify that there was n'cfapplli::atlo'n·other than from.the clall'!lant; nor any grant or payment reciaiv~d, for relmburaement 
of costs claimed herein; and such costs are for a new prograni'or Increased level of seN!ces of an· existing program mandated by 
Chapter 955, Statutes of 1989. . .... ·',:':i_·-· .. · '" -
The amounts for Estimated Claim and/or Reimbursement Claim !lre.l:i!!.~eby .claimed from the State for payment of estimated and/or 
actual costs for the mandated program of Chapter 955, Statutes of 1989, set forth on the attached statem_ent,'i', . 

. .. ~' .~ .. ~- -·. 

Signature of Authorized Representative Cate 

Type or Print Name Title 

(39) Name of Contact Person for Clalni Telephone Number ( ) Ext. 

•.i" ,., .. E-mail Address 
...... .... . ... ···~ .,._ 

Form FAM-27 (Revised 9/00) 156 
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,;_ ·.:·~-·>ii !'iii:.'..~· ~':',.•.:·;·i:.- .. ~ji·.:-.h. ,. 

Mandated.C~~tM~nual .. " 

(01) 

(02) 

(03) 

(04) 

(05) 

(06) 

(07) 

(08) 

(09) 

(10) 

( 11) 

(12) .. 

(13) 

(14) 

-15). 

(16) 

(17) 

(18) 

SUDDEN INFAN:r DEAl'H SYNDROME: ~UTOPS~(PRdtbdoLS 
... ... ". .· · ... ·<':.'·•"··•:.-:· ~··~·-~:'.'·. -_-···',r:·"··.<···· .... _, .. : .-"!1; ~·:•· 

·::.; ... ,·· 

..... :_;:·· 
Leave blank. 

· Certlflcath:ih Claim Form "· ·· · · · 
l11structions .. . . ,._; .'"<. 

' ...... ~ .. -

!" • "!,' 

) .. ;ciFQ~M 
FAM-27 

A set of malling labels with the ~1-almant's l.D. :number and address has been enclosed with the claiming Instructions. The 
mailing labels are designed to speed processing and "preYe.nt common errors "that delay payment Affix a label In the space 
shown on form FAM-27. Cross out any errorEi' and print the-correct lnformatlcin on the label. Add any missing address items, 
except county of location and a person's name, If you did not receive labels, print or type your agency's mall Ing agfl,re.s.s •.. . .. .. ' : ~ 
If filing an origin al estimated claim, enter an ;'X" In the box on line (03) Estimated. 

If flllng an original estimated claim on be ha~ of districts within the county, enter an ;X" 1ri the b~x on_ line (04) Combined. 

If filing an amended or combined claim, enter an "X" in the box on line (05) Amended. Leave boxes (03) and (04) blank. 

Enter the fiscal year In which costs are to be Incurred. 

Enter the amount of estimated claim. If the estimate exceeds the previous year's actual costs by more than 10%, complete form 
AP-1 and enter the amount from line (11). 

Enter the same amount as shown on line (07). 

If filing an origin al reimbursement claim, enter an "X" In the box on line (09) Reimbursement 

If filing an original reimbursement claim on behalf of districts within the county, enter an" X" in the box on line (10) Combined. 

If filing an am~nded or a combined claim on behalf of districts within the county, .enter an "X" In the box on line (11) Am.ended. 

Enter".the fls~~l-~e~r··;~{~hlch actual costs are being claimed. If actual costs for more than one fiscal year are being Claimed;~· 
complete a separate fom(FAM-27 for each flscal\iear. 

Enter ihe.~mount of reimbursement claim from form AP-1, line (11). 

Relmburaeliient claims must be filed by Jan~ary 15 of the fiscal year In which costs are Incurred or the claims shall be reduced 
by a late penalty. Enter either the product of multiplying line (13) by the factor 0.10 (10% penalty) or $1,000, whichever Is less. 

If filing a reimbursement claim and have previously filed an estimated claim for the. same.fiscal year,.enter the amount received 
for·the estimated claim. Otherwise, enter a zero. · ·· .. · · · · ·.·:· · · ~·····., . 

Enter the result of subtracting line (14) and line (15) from line (13). ... : ... ;~:. 
:.~ 

If line (16) Net Claimed Amount Is positive, enter that amount on line (17) Due from State. 
.~· ' ' •.· 

If line (16) Net Claimed Amount Is negative, enter that amount In line (18) Due to State.;.,. ..... _; 

'',. 

(19) to (21) Leave blank. 
-.. ,·.· 

(22) to (37) 

(36) 

(39) 

Reimbursement Claim Data. Bring forward the cost Information as spectfled on the le(t:hand column of lines (22) through (37) for 
the reimbursement claim e.g. AP-1, (03), means the Information Is located on forrii'il.P·1; Urie (03). ·Enter.the Information _on the 
same line but in the rlgnt;hiiiil column. Cost Information should be rounded to the nearest doll!lr, (I.e., no· carits). lndlre«t' costs 
percentage should be shown as e whole number and without the percent symbol (I.e., 35% should be showri as ~.?)". Completion 
of this data block w!IJ expedite the payment process " · · ''-; . .. ::: 

Read the statement "Certification of Claim.• If It is true, the cJalm must be dated, signed by the agency's authonzed officer and 
must Include the person's name and title, typad or printed. Claims ca_nnot be paid unless_ eccomg~nled .by a slgcied CB[tifiditiori ·,; · 

Enter the name, telephone number, and e-ni-ali"adilreils of the person whom this office should contact If additional lnfo~atlon is 
required: '' . ' ' . - . ' . ·.•·. ',,'. . ....... ,., .,,,., ·. 

SUBMIT A' SIGNei{ ORIGINAL' ANO· A COPY oi= FORM .i=AM,27,-·AND. A'· COPY OF ALL OTHER·· F.ORMS AND 
SUPPORTING DOCUMENTS TO: · . . . . . . . . . ' ·· ,. . "rh,.' 

Address, If delivered by u.s. Fi'os181'serv/ce: ...... ,, 

OFFICE OF THE STATE CONTROLLER 
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INFANT DEATH SYNDROME:. AUTOPSY PROTOCOLS AP-1 ' ' .. ,' ~ . ' ! ; . . 

CLAIM 
1 

SUMMARY. -

I 
,. . .. ,., .•.. _..,, ......... 

'· ,> . •, ' (01) Claimant: (02) Type of Claim: F1sc:a1 vea:r. 
; Reimbursement D 

·. J•o ·- ... Estlmaioo· D 19 ___;,...../__ - .. . .. 

Claim Statistics .. 
" .. 

I (03) 1. Numt:>er of A~opl~s Performed .. 
"\ - :i . ! . ,· 

.. ,. 

-
" ... 

'' .. 

1 ... 
. , 

" 

'1 
' ' ; 

-
Direet Costs · ,·, Object fl,ccounts . . - -· 
(04) Reimbursable Components: (a) (b) (c) 

Service& 
(d) 

Salarl11& Benefits and·· .. 
. , ... Supplies Total ' 

1. Develop Policies arid Procedures '• '' 
,. 

2. Autopsy, Testing, Transporatlon and Storage ' 
f.··· 

3. Death-scene Investigation and Travel 
. .• 

to Meet Autopsy Protocol Duties 
•, . 

4. Training Workshop 
,. 

' ' 
5. Preparation o.f SIDS Protocol Forms ·' ••.• <. . -~-. • . . • . .'_". -·. ' • ' ·:. 

"· 
; 

• -- ·• 1;,:._:. · .. 1 
.. 

(05) Total Direct Costs '!".,! 

' - " ' '~ 
, ' ~ 

lndlrecit'co~!I 
,. 

% 
' .. . • ~ ... <L ·' '_, •' .. 

. • .. '• ·1 ·•., •1: 

[ From ICAP) · (06) lndlreC:t CoSt Rate .. 

(01)tot'hl'llii:i1reCi costs ' [ Une (06) x line (DS)(a)] or [line (06) x {line, (OS)(a) . + llne(OS)(b)}] 
·• ' ... .... 

(OB) Total Direct· and lridlreci: Costs: · [ Line (OS)(d) + line (07) l:· . .,~. . .... 

' l 
,, 

-· .. .• ._. 

' 
.. 

• . :· ~ "::> ~ - ·. '• '·. " 
I;.', . ' ;_ •·'..:1 ' '· .. , . 

~: . ;-:J, .,,,, .. ":' ,. 
Cost Reduction .• !, . ·' .. _ ,~.~ ... ,. 

'' 
. • . J'. . ~·. ·'. 

(09) Less: Offsetting Savings, If applicable ' .··· .. 

(10) Less: Other Reimbursements, If applicable 

(11) Totat Clalf!'ed ~m~u.nt; . {Line (OB) • [Une (09) + Hne (10)1} 
' .. " .,.- .•.•. ' . . • • i. 
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Mandated Coat Man..;.I~ .. :. : ~~- -- · .... ~ .... · .. · ·' ....... --- ........ ., ... _ . State ContJ:C)ll.~-~J:>tfi~-. 

(01) 

(02) 

(03) 

(04) 

(05) 

(06) 

(07) 

• (09) 

(10) 

(11) 

suop:eN INFANT DEATH ~YNDROME: AUTOPSY PROTOCOLS FO.RM .. -
... ·.··: :·: ·.,;:-:..:: .. :; •.f'.~~.1'',•, .. -~, ... ' 

CLAIM' SUMMARY'' ·:- .· : ··:· 

lnstruetfofi¥ · '' ·- · .:·. 

Enter the name of claimant. 

Type of. Clalm .. Che~ ~ box, ~emib~~btil~nt o~ ~ilinated;fo identify the mie of clalln being filed.· Enter the ~~-. . 
cal year for wb.ich i;osts were: .. ~curred or are to be incurred. · · · · 

••. : •i" . 

Fonn AP-~ i ~usfbe filddfor a reimbursement claim. Do not complet~ Forlll .A.P-1 if yci\i are tiling an' esti.inated 
claim and the estimate does not exceed the previous fiscal year's. actual costs by more than 10%. Simply enter the 
amount of the estimated claim on foni;i FAM-27, line (07). However, if the eswi:J:aced claim exceeds the prt:vi9us _ 
fiscal year's actual costs by more than 10%, Form AP-1 must be completed and a statement attached explaining 
the increased costs. Without this information the high estimated claim will automatically be rednced to 110% of 
the previous fiscal year's actual costs. · · .... ' · 

·, .,, : ~"'i ::. . •' .{ ~ 1:::.· 

Number of Autopsies Performed. Enter the number of autopsies performed.for w~c~ the co~.ts are claimed. _ 
. ·, ~ - . . •. 

Reimbursable Components. _For each __ re.imbursable component, enter the total from.Form AP-2, line_ (05) column 
(d), (e) and (f) to Form AP-1, block (9;4).,columii:s, (il), (b) and (c) in the appropriate row .. Total each row .. _ , . 

Total Direct Costs. Total columns(~}; ch> and (c). 

Indirect Cost Rate. Enter the indirect cost rate. Indirect costs may be computed as 10% of direct labor costs, ex
cluding fringe benefits and the cost of supervision above the first level. U an indirect cost rate of greater than 10% 
is used, include the Indirect Cost Rate Proposal (ICRP) with the claim. U more than one department is reporting 
costs, each must have their own ICRP for the program. 

Indirect Costs. Multiply Total Salaries, line (OS)( a), by the Indirect Cost Rate, line (06). U both salaries and 
benefits are used in the distribution base for the computation of the indirect cost rate, then multiply Total Salaries 
and Benefits, line (OS)(a) and line (OS)(b), by the Indirect Cost Rate, line (06) . 

Total Costs. Enter the sum of line (OS)(d) and line (07). 

Less: Offsetting Savings, if applicable. Enter the total savings experienced by the claimant as a direct result of 
this mandate. Submit a schedwe of detailed savings with the claim. 

Less: Other Reimbursements, if applicable. Enter the amount of other reimbursements received from any local 
agency source (i.e., federal, other State programs, foundations, etc.) which reimbursed any portion of the man
dated cost program. Submit a sch~dule detailing the reimbursement sources and amounts. 

Total Amount Claimed. Subtract the sum of offset~ savings, line (09), and other reimbursements, line ( 10), 
from total costs, line (08). Enter the remainder on this line and carry the amount forward to From F AM.-27, line 
(13) for the Reimbursement Claim, or line (07) for the Estimated Claim. 
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SUDDEN INFANT DEATH SYNDROME: AUTC1~$Y.RRQTQCOLs 

• • •••• .I · •• , ' ...... : 

• .. ,_,_ 

COMPONENT/ACTIVITY COST DETAIL ...... . . ··-·- . .- ··.f.·.-· ... :::1·;.,• .••· - ! 

; {01) Claimant: I (02) Fl~cal Year costs were tnc1:ii'red: 

I (03) Reimbursable Component:' •· Check a box to identify the cost being clalmeg. Check only one box per iorm. 
I . . • " ..... 

! ! i Development of P.ollcle~ and Procedures D Death~scene t~vestlgatlon and 
. -; .·'; . Travel to Meet Autopsy Protocol Duties 

l_____! Aut?psy, Testing, Tran~.p_ortatlon and Storag.~ D . Tralnln~ Wor~stiop 
D Preparation of s1os Form · 

j (04) Description of Expense: Complete columns {a) through (f). 

' . . . (a) , .· 
Employee Names; Jab Classlflcatlana, Actlvltiaa Pertarmed 

and 
Description of Expenses 

" 

(05) Total 0 Subtotal CJ Page: _of_ 

Object Accounts 

' (e) (fl i Services 
Benefltti · , and 

j Supplies 
I 
I 

I 

i ' I _. 

I 
le 
I 

I 

Revised .JO/ttl . 160 
Chapter 955/89 



I 

state Controller'• Office County Mandated Cost Manual 

(01) 

(02) 

(03) 

(04) 

SUDDEN INFANT DEATH SYNDRe>ME: AUTOPSY PROTOCOLS FORM 
COMPONENT/ACTIVITY COST DETAIL 

Instructions 

Enter the name of claimant. 

Enter the fiscal year far which costs were Incurred. 

AP-2 

Relmburseable components. Check the box which Indicates the cost component being claimed. Check 
only one box per form. A separate form AP-2 shall be prepared for each component which applies. 

Description of Expenses. The following table identifies the type of Information required to support reimbur
sable costs. To detail costs for the component. activity box "checked" in line (03), enter the employee names 
or position titles, a brief description of their activities performed, productive hourly rate, fringe benefits. sup
plies used, contracted services cost, etc. For audit purposes, all supporting documents must be retained tor 
a period of two years after the end of the calendar year In which the reimbursement claim was filed or last·. 
amended, whichever Is later. Such documents shall be made available to the State Controller's Office on re
quest. 

Object/ 
Subobject 
Accounts 

Salaries 

Columns : Submit these ; 
I supponing 

----------~-----------~----.; documents 
(a) (b) (c) (d) with the claim 

(b) X (C) 
Hourly Hours Hourly Rate 

Employee Name Rat11 Worked x 
Hours 

Title Worl<ed 

1
9enefits 

Actlvttles 
Performed 

Benefit 
Rate 

Salaries 

(b) x (d) 

Benefit Rate 
x 

Salaries 
' 

. i 
i 

Services and Supplies 

I . Office Supplies Description of 
Supp lies Used 

Unit 
ccist 

Quantity 
Used 

Contracted 
Services 

Name of 
Contractor 

Specific T aska 
Performed 

Hourly 
Rate 

Hours 
Worked 

lnclualve 
Dates of 
Service 

Itemize Cost · 
lor 

Services Invoice 
Perfomred 

(05) Total line· (04), columns (d), (e) and (f) and enter the sum on this line. Check the appropriate box to Indicate 
ti the amount is a total or subtotal. If more than one form Is needed to detail the component/activity costs, 
number each page. Enter totals from line (05), columns (d), (e) and (f) to form AP-1, block (04) columns (a), 
(b), and (c) In the appropriate raoN. 
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Mr. Jesse Huff, Chairman 
Commiss1on on State Mandates 
1130-K Street, Suite LLSO 
Sacramento;' -.CA 9SSi4 · · 

. ,, ' . - - " 

·:.:' 

• M .. ~ ..-.._,.· .·~·. 

...,1-·• 

fo~~~~-_.: \ 
' I;'""" 1 • I 

1 ,• ' ' ' ,'. . • • ' 
\ .. :.·· 1;.-.J • 

\ 
.. ,. • .. ""'-.1 / 

·•,· I 

\_. .· 
'·. / ....._ .. -· 

Dear>-, .. ~~ f:.,:. , .. 

. ,..Thi,~·-1~tter resP.'cinds 0 to your r~quest for: a reconimendit1on on Claim 
No. CSl~t.431~. ;1:r,~1~ted to. the.·r~por.tin9 of i:as~s :1nvolving'the abuse of 
elder,1y persons. dn,,th.is. c)aim~~Jre.sno,~ounti:reqy~sts reimb.ur.s.~ment for 
the increased costs it has a11egedltincurred in prov1din9 protective 
services Jn r!!port.ed :C~Se~,of. !!}der abuse. r~!!. county c}ai.~s that Chapter 
?69,. S t.a~µ~es .. of J~81,·. r~qutr;e·s. ~h'i · .. co.unt1.,0epa~tinent of-.'Sdc:i a 1 Serv; ces to 

· 1 nvest:·i·ga~~ a:,repo_'i·M.d ,i nc,i,p~nt of ,.el dei'\ ab~se,: 1s,sess the ne~?s of'· the 
. ··victim, provide various social or:: medical services~ and follow.:.up to ensure 

a sat{sf-actori·o'utcoma: , ,. ,,· ''. · .... ·:· ''" · · ''·T" :: ' · .· ··: · ·· 
',. ;; . . . 

'·. ~ · ' ',' , ·: ' • 
1 

- ·'l• ~- •, . I• ": ,'• '; · . • "· " - ' . , ' I, 

···Our examination of tha~,currerit law reveah, however, that' most of the 
exist 11'.19 r!!qui .. reriitnt~ :W1 th. reg I rd' to countf-~e.s,ponse;· 'to.: ~!!P~rtef e 1 der abu Se 
preceded the, e~~~tment.of Chap~ar:_ ~6~. ,_ The. ~tatute .~hi.ch i n.i Ha_l J y a 11 awed 
report 1 ng oi dependent adult abuse was anic:ted in 1982'; · Thi$ reporting 
requ~ r!!mtnt ·· wa~, .. !!xt.ended. by .. 1 !!9.i s.1ati011, ~~ac:ted, i,n 1~~3, a.n.d ~ 985. Our 
analystsdndtcatH,.·however., t~ .. a~.,.C~~p~tr')69 d,Q,11 impose .increased workload 
on counttas. f n·;·the fol low.fog iriannlr:· . · ., .. '. ·' ._,, · · :::·1·'"' ·.· 

.' - ·:~ :·:-'',~ ,- • .,.,, ' ,'.'' ~' , •,"1t .;~, ,~• "r;'·- .· . ''.·.r;;•;_ •·,1· 

~ • ·- i-. ~~·:':.r{.; ;· ·' t\ i~ .:· ;·.-1•.'.,.. ·: ,; ;. ; i,;: ,. :i1··. .._·;.:._,. . --.-· , _,. . ·- . , 

, · · 1 · · · Chapttr.-,;769 rep-111'~ ~~·, 1?90,; su~se~ d~~~ of the e~i_st i_ng 1 aw 
re9ard1ng report1n9 of dependant· adult· abuse; This imposes a 
mandate In 1990 and subsequent years by 1ncreasi~9 coun~y costs 
associated with report i n9 known or suspected dependent·"adu lt 

•. ·abus~ ,cu.es~ ~.-ln;.a~dition,. to,.Jh• ~~t'1.I'\~ tha~. the dependent adult 

' .. 
' . · abuse:t~i:iort Ing: ~ro·grilJI · r.esult.s. }n. increased -.;-epor.t~. of ~buse, ; t 

wU} t11crE!1Sl;.co~~t1 .. wo~~load asso.c:Jate~ w.1t~ 1 nve,st igat 1 on and 
resqlut1on of,, thesG. cases. .. · · ·· · · 

'· .• ,.,. - • • "<) 
.' ~-· 

'' 
~~ •'' 

. ~ ' . ;; ., ... ·: 



Mr. Jesse Huff ·2· December 13, 1988 

• Chapter 769 require~ county Adult Protective Services (APS) or · 
law enforcement agencies receiving a report of abuse occurrl'ng -
within a long-term care facility to r~port the Incident to the 
appropriate facil ityJ li:ensing_agenc:y. . 

Our analysis further.indic~tes that the increased costs associated 
with Chapter 769 appear to b~ state-reimbursable to the extent that counties 
have augmented their County Services BlocK Grant (CSBG) with county funding 
to pay for these costs. A detailed: analysis of the claim follows below. 

Background 

Adult Protective Services .. W-]fare and Institutions (W&I) Code 
Chapter S.l generally requires county gciv~rnments to provide an APS 
program. The purpose of this program is to ensure the s~fety and well-being 
of adults unable to care for themselves. The program attempts to accomplish 
these objectives by providing social services and/or referrals to adults In 
need. - ,., · " - - : -

' ' ' '!"~ ... . . .t. '. ~ . 

The state provides funding for APS t~foug~.~~he Co~ritj,S~r~ices BlocK 
Grant (CSBG), which counties also use to fund a'viriety of·~·othei" social 
service programs, including administration of ln-Home·s~ppottlve Services. 
Under current law, each county genera1ly has disc:retion'as··,to•the types of 
adult pro_te_c_t 1 ve ~ser.v 1,~es to, PrOV.1 de, ~~e, numb~r of adults "/.l'lo receive such 
ser,v_ices, :arid th~ .a~o~~t. qf cs,a,~ furi~~iig.,,~J lo,ca,~ .. ~~ t~" the~•( s~rvices • 
. How~ver, ,.the stat~ goes r.~~u I re·~·-~he CO!Jnty· APS p,rogram to record and 
invest i;gate repor.h -of s~spec:,ted'' elde_r: :or ~~pendeh,~ aaul t abuse', 

. . ; /\~ : ' . . .: ~~' ~ '\ ' .• _. • • .~ •.. ·. ' :~. :; 1·~( ' ,.:. : _· : •. . • '~ '; ' :. : ._; .. ~ 1;' '. ~-·. . . -

. Reo6rtinq;.,.we1f~rei_nd tns.tJtut.1c111s Code:C.~apte"r 11,(Section issoo 
et seq.) 'requ 1 res' depe:ndent' care ~us to'd 1 1 ans~~: he'a:rth care' 'providers,' and 
spes1 fi~d, p~b]Jc: i!!lplcly'ees toJJ:'~'p,or~. kn.~w.n or, ·s,u~pec:hd physfcal abuse of an 
elderly or dependent adult. An elderly' adult "1S _define·d ·as .. anyone aged 65 
years or older. A dependent adult Is any person between ·'the ages of 18 and 
64 .. -year.s who ts .. unable to care . .for himself or herself due to physical .or 
men ta 1 11m1 t'atfans'~'. or:· .. ~ho '.Js aclriHtted . as an fnpatJent"to i -spec: if i ed 
Z4·h#µr heaJ.t.~ f~.~1ft.fy' •.. · ~are, pfov1"c1~~t.&tf7P,~fiiit~~a~~b~t ~l?t'req~lred to 
mak.~; s.~.ch. ·r~or,~s 1 f t~e. ~\l.~P,~t,ed,,~~~s' ~ ~ . n~~-J~~~.~~·1\·1 n,, ~'tur~-. 

· :. ·-:·.~P·o~.:l'~~~ehi ng ·4::.te'p~r~. -·_ ~oun.~ ! ~s::!r~. r~quif~d. ~o. fi ~' .' aperoprl ate 
reports w1 th the 1oci1 1 aw enfbr.~.~m•:nt ag~~~t; ~· t.h•:: ~tate ') 9ng"•ten111 care 
ombudsman, and long-term care fac:'il'ity -11c:1a·ns1n9 agenc:ies; tn addition, the 
c:oun,ty .J s r:equ_1 r,4, to,,reeor~ mon.t,~J 1,,,to, th,•. s~~~e D.epartmen~ of Socia 1 
se_ryi~e~ {OS~) ,r,~9~rdtng; .~.nl ,pu~:~er ot a~~.~~. ;e'.~?r~~h\~ has received. 

A~111.,1~·:~.- " "' _.. :. ",;c-:;l::•. T ·: ... -.;: :. ' : !'J, ': >·· 

,. --.. ,, , f.resri';i' .to,~ff:~i h ri lms· ·th.~t' '.~~.•~~t,11r )69 .. re~iii r~s'. the county Department 
of.:So~1.al ~11rvic:.es_.to. ~~_ve~~;g~~f.a~r~p,~rt~d ln~ide~t, •of elder abuse, assess 

. the needs of thl v'iC::t'illi;· provl411;~~r~!)U!,'S~C:ial_ :~r. mtdic:a\ services, and 
follow·up to ensure a satisfac:tory"outc:ome{ In our view, th• central 
question before th• co111111\ss1on i1 what Chapter 769 ac:tually requires a 
c:ounty to do upon rec:1hin9 a. :1~~4rt af elder abuse. We ox11111ne 
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require111tnts with regard to three areas of county response: reporting, 
investigation, and cne resolut,ion. . , . , 

· .Repo~~i:ng··. : Our· review. of .. the APS .~:~o~~a!Jl·;;s s:tatutory" hi story reveals 
t:n·a:t most of0 the··curr:en.t·r.eportin9r~_qu.1r~rn•~JS,:wera, .. ln e,~jstence prior to· 
the enactment: of Chapter 769. Chapter 1;1~4,. S.tat~~e.s.of 1~9.2, established 
~&l Code Chapter ll, which allowed any pe~sbn witn~~siri~ o~'suspecting that 
a dependent ·a'dul t was -subject· -t.o. a~us~ .t9 r~~or~ }he. s.~~~~~ted, case to the 
county·adult- protective services. a9e11,c;y. · At.}hat time, dependent adult" 
included individuals over age SS years. Chapter 11 initially was scheduled 
to siHlset·on January:rl,·.lJS~ ... ;J~bsequent legt~lation expand~d. the r~porting 

·requirements.· .SpecificaUy:· · ·. , .' . :· . , ·· .. · ·· ·" 
-.'. •,'•:·~·;jr> ''.·, .... ·· ,;,': "l:·\,i·,'. .. ··,' •:;':~·_·'·':i: .... ·· .. ·-. H'.:_,,:·:.:.·;·::= .. __ , .· ·· .. _"· - ./•, • ,.._( 

·•· ch. 12'7·3/Bl enacted .~&Lc.o.d~ CliaP,t.~r-~.4~5 •. W'hls~J·sta_bl tsh~d_' a 

........ 

' ' separa.te' report i ri9-;.S,YS~em fqr su.~,q,e~,~~d a~~s,e. :of I ng.1 vt~,~ a ls aged 
6 S· or· older.·, ,!fhi ~ .. st att.i~e req4i,~.e-~.:e19,er;, ~~re· ~I.! ~~o,d I an.s ! 

· med i c·a1 and:·, nonmad1ca,J .,p~•ct i ~ i.~ner:$ ... an(empl9yee$_0 f ~1 de r 
protective agencies to re~~rt i~~patted~t krio~~ ~a~e~ ·~f' ~ · 
physicaL;abuse t_o. t.ha"Jpc;aJ ,.AP.$.ag~ric:y', J.t. Jl.sQ re qui red county 

' ' .. '! '~~~t!g·~~t,~,s • ~~:· ;,~~ort ~-~~: n~~~~r: ~f r~po~:~.1: i"Ji:B I ~e9 ).~, t~I 
,·;:·:,,.I', .· .. :.·.,.· .~··:·_·, ·.:.·;.=.~· .••.. ~.· ... :,_:·~ .• ~'-·:"··· .---~. ;.;.·~:··.;_.- .• ·-~: ... ~:. ·~!;:~ 

o Ch 1164/BS amended Wll Coda· Chap tar· 11 to requ1 re s'imi l &r ·· 
.. ma.nd'ator.y :report·lng .o.f 'P.~Ys.1 c:a:h;.~~_,use Rfr ,.~;,Aep!!,rl.d,~~t adu 1 t. This 

· ... , ... · • ;· ··· .stat~~e :al so .. r.equ.i:l"e<t .. \a~,,,~,nfoi;c:,~m!.n,t -A~,~nc:,i,:~.$·.·,an~;;~P.t.\9,e~c; es 
'r· ·to report to .1eae~;r10the~ .,a.n1;;,~n9~'l, .. ()r. s,~s,~!!~.M.~· tn.!=-1~,!!!t~of 

· · · -'' dependent.adult" ab~se •. 00 In -a<t~Jt,t.9n; .~.hiPMt 1164 e,~t~~.~ed the 
:"program~:s: sunset. date ~o- ~.~11.uai;y, 1, ~9$0. · .... · · · · • ·.' 

: __ · ··~. ~. "·i.:'·.:··i.··~--~.· .:· ~'0·,·.·_.::.·;~.::~_1 -.·: ;,.·~.-~·1··· .. · ...• ·,,~~-·~,_:·1:,~· ... -: .. :\' '1-.~. -·::- ·:~':~ 
· <Chapterr 769·; ;.Shtutes:•-of,,,J ~-7,. ~q11!QJ1~~~~~.:._~n• f~'P.~r~ l,I'\~,.,, .. :, 

requirements for al derly and dependent adult 1busa··w1 tlfi n· the ·s~l1).~,-·;s t_atu te, 
and repea 1 ed the January 1, 1990 sunset date for dependent adult· abuse 
repor~:1 ng:; , Thi .statu.te;.ats,Q.i;!lla~.11 .. 1!1.:1 ~-9!\.c~,~~~·:,,.tn try.•. ,r,eP,qr~ 1 ng 

. req~i reme~~s~·~ .1 nc:l uding-. ,th•tf<»H owJn.g;:, ..... ,,, . !W', , ..... ~\;;: .. "\:;: · · . 
· · . ' ·:, · · ·. : : -,~ ·· ~, ·r ~}·-~: ,;~; ;· .. ~- -J· ~ .\~·\~·~;·, i· . .- ,; ·~. ·:[ti·t; L; ·; .. .-j- ·.~·;\~:;-a:.-: .. •·. ·.- ;. ·_· fl.' J __ .t ;. :- . , ~·, , , • _~ ._ . · 

· ... ~, '.''i'·Th1· 'statut11.requ1·~11d: ~~~.s1,,,9c:~,u.rr'.H1,9: ~1.~NJ(,a·; lf?~9~J~rljt. ~a.re 
~ ~ '' .,~ . ·f1,a~tl!Uyicto ·b• ·rep,ort-11~ ··to a.d;a,~ enf.9,rcern,,,!l~.J~~~.!=Y ;. o~:.,J~• state 
,. · " · " 

1 1ng ~ tlr:!I C:I r,e 'OmbudSll!an •' i 1 
, " c; :- : ,.., ._. .. ,, '" ; .. ,.,,.; ,, , .... - ; ... ," 

~ >•:~~J :::r.t•:._,t~11,,1·; • ,.-l :·J IP ~::'. .-~;".''} '. :,1''~ ,-:'. ;.,;;~.\:.t ;r ,l~/~,,--,~& .. :,:~~·f·', 
' '~ '= '.19, · 1:11111 ,statute ,.req\11 red coui,ty A.P.S, o.r) .a~ .•l!f,!)rc:ame~,t: ageJ'!.~.1 n 

· ·, •·• :; ii:-f 'r~~·t vtng: a. repor.t· C?..f\l'•Qu~t .~q~.~~r-~t~~ .•t~~~A ~-,.))~~g~~~~rn·-,·~ •rt 
, ,. · ,. · " .... ; ·_:

1
t'acH 1tyq~ovl!epo~~;ith!._;!t.1!1:1,q~n~c.~~ .-~~· t~~Rr~~pr,J~~t:!!_'·;~~~.~:1.} ty 

... 4cens1 ng. agency.,., . · ... '" .1 ... ·;~ ... ···i ., ... ' ., :.· ~":. ·;· ;;:ro, .. ·, -~.v .. ;; "" ., , ... :; "'.-•" '· : 
. ;,~:\(•,:~-. 

In sum, various provisions of existing law Impose inc:riasecf reporting 
_ W~~~ 1 o:a~: on.i·l OCll .'. ·~ave,rnmen t,s_, ·bY·,,·r,,q~.t _r.~.!19,; ;~n~·J~ ~ t:!~!1_'(,, •. ~aports Of 

.s .~,s p~~~.t_a~~ _a,busa; .. m-~~!I: by·:,o ther;,:~:ll'\'~~Pr.?;t:11.~,U'.~, ; . .an.~~r~ft, r!p,qr~ ·' ~P~S i .f. ! c: 
. , 1 !',fo.~a,t't o,"~:to·"'.~tner. -!s,t:a.te· &net· .1o.c:•.l.r,~,9 .. •I'.'~~11 .,:,, ~P.'1-•·Y!.r:i~ p\lr"".l~fJ:n 1 s 
• 1 n~:t~~~~te,s.:'t.ha.t.:·,t·h,e_ bul1k-,.io~1 ';,~h1.~•- :r.eq~ \·r."e.~~!l~~.~ ·l"•r~.,_.il1'1~g~•~., P,,1;'1.9r: '.~o- Clue t er 

. ;. _76~ ~ ·~~~ti.•~,~.f.~~':!. :onl'~· the{mar:"gtn•.1 .. ~ j,n9r~~-s~~·;:~ ~~ ,~~r..,_ltl q,~; i mpoJ'~-~ :~t: Ch• Pt 1 r 
_769 woul~ ·-·pp1ar..0to·-'b• ·;SubJ!tCt ··to ·the ,c:urcr1nt c:l&:t.m.~t.1,. Th.es.1 requi r.ements 
· 1 ncl ual"\tHe·:,:foH owt ng :;,~" '3f'. · .. , ' 165 · .. · · ' ·;A~·~,.,:,,; ., ':'.~"/; ;::; _::~'.; ;,. '."'.'''"'·'' ~~: 
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d· •. .-:·~· : 

• Reporting work.load assoc:1ated·w1th' reports of dependent aduU 
abuse. e~c1Jrr1ng i.ilJ.t Janua,ry l, 1990. By repeal 1ng the 

'' -' Janua,ry i-, '1990' s'4ri.s&"t di'te for- the dependent ·adult abuse 
. ,. ,· ·report1h9 ?_~o9faJii;;" Chap~e'r''~769"'1~p:o·ses'lncrea.sed':report1ng 

: wo_ritl,pa~·- Qi! c~un.~J~f. .. 1 n. 19?~ and' subsequent year.s. · . . . 

-· .. ,·•~ ... r·1i~::~or-k'ioa(.requi~'ed tcf·repo.r;t·"abuse.·1ncidents-:tQ.:.the _.· 
· approprtate l.'ong~term i:'ire·· fac11'ity licensing agency. ·. 

-· ·_ ""::· ·--~. ': ~ .-·- :: ' ....... ,. ·: ~~~-.; '. • .'. -~·.:. • _.· ,, '~ -~ '~ "" :.: ....... : : ·- ·; •'1·~- .. -. 

We note that Chapter 769 a·1 1so· coi.11d •i'eguce county, wor~l<Hd .to the 
extent that reports of abuse in a 24-l'iour hEial<'th-·fac.i·l lty .are1:r11ade-to the 
state. lorig,term i;jlre ombudsma.I'!. rather than to the 1oca1 APS agency.· We are 
una_ble fo. det@r.minl!,. ~tie ;p_gfe~ti~l,:''niagriltude·>of:thH reduction.- In costs. 
However, it. appear$:~urjlikal.(that· tfle,reduc·t1ondn_.costs~ in th1s area will 
fu,1lY:,"o'ffsA~ tlif.~iiS.t"Y~~-~~-ases identlf1e(above1:.arid particularly the costs 
as ~o~ i ateq wj~I'), :.~e~end'en~, a.d.u 1t _ -~_99s·e: reporting. tn 1990 ·and beyond. -

·., ·. -.. ::: ·.:,J.n a~d..i~t_q,(~o··ifltr~•--~\·rl~t_f~pof,tlng'.~~-~~-~,...Cha~tU\;769 will increase 
county costs associated •1th·'lnvest1gating and .resolv1ng.:dependent adult 
abuse cases, to the extent that the mandatory reporU.ng requirement results 
in ·i dent if.1 catJon of 1 ncreased. cases of abuse. 

• F•j ~: ,.~, ,.~-':I .; ( .. :··: ,· -. l -, ·:. ~,. ·~ ,' • ~. ·:·. • ~---. !'.::;:,~'. < : •,,·,I':.·~·:· ' , ,' ',;:· ., • :;. : .. ·:·• •:;·.;·:;: '.' • ,', .', • • , 

... , ,-,: Iriv'i:s'f1gat1on.,,. Ch'apter,. 30'·81-0,LZ of ·the state Department of Social 
·ser;''·tC..~s"',' •. _(9.S~J',t_e.9U,la~:f'ciWs ~-~ 'r~qi.11 res ·'c):iunttes to· invest 1.gate promptly most 
re;1pr,ts or, r.ef(r;rats of adi.i1 t · at>i.ise "o'r"negl ect. Welfare ·and Inst 1 tut Ions 
Code· Se"ct'ton 1S610_<('n,) daf!~e'f ~1nve_sttg~t1on•,.-u tha·,act·lvities required to 
determine the validity of a·report of-elder or dependent .. adult abuse, 
neglect or .ab.anclonment~, T;hus, 1 t _a~pears that s ta to law re qui res county APS 

. age~¢·i~s .;~o·:''a-~f::Pl".~~p·_~ly''to "~etann'frie tne-:;val 1di ty:'of' a· r.eported 1nc1 dent of 
a~~se:, ; r+ : ,:.- -:.;: .::/< -_' '\ .-i:; ::_. :· J •'i·· .:> '~ :; : 'i ',., '·;:;··. ' ::" ' " •.':' ,· 

,_ ResofifrfoO ~ ' We'l far'e'· and: lnit1,~ut_:~ohs:< Cod~' .S.c:ti on . isais: ( b{requ 1 res 
the county to maintain an 1nveiftorf 'of.; pi.ibl'.1c::>and,::pi"Jvate. ser-v-1ce-,agenc:\es 
avatlablt .to, US·i.st vtc:t.1ms of abuso, and to use this inventory to refer 

• ~,1-ctiiil,f).\( ~he~,•v~:ri~.;thaf't_h'~ ~'o'urjty C::&nnOt<'reso1Ne::.that-·1rrrned.1 ate or 
1 ong ~tenf needs'''of, ttia1 'vi'c't:1 n1 / ·· 'Th 1'5' 'referral :req1Jlre if_:.as ses smen t of the 
needs of thrc:11ent, and tdent1fic&tfon1··of-··the. approp_1•t11.t·a agency to serve 

. ,t~"~J .. nQed~., , 01,tn~l'.ld_t.ng 0n,.~he _needs of tha c:l 1 ent and the resources 
. ava,tTll:ffe~'-'I'. ca' 'Rt "'·~ma ·.'"re'flr ·tni ~cl tent •to ··1 ••county.,' ',s,t&to .. or fed era 11 y 
. :· ;f:unaet.t;''p#~g·t~;~·or.~~q 1 ~--,p.f'i'v'i~I ':'of9an t zit·i·on; , '~'i!t\tn ;, ser:v, t ng an 1nd1 gent 

c:l i'erlt; -~h1.lcotiWt1-~11'·'re·qutrea·:,to tie'-''the''sirvtci-,,lirovt.dir of last resor.t ; F 
tha c:lient does not qualify for stat• or.fed1r1l;·1pi'ograms ('dll Sec:tton 

",:17,~:~~~···,_:·,;·i'.-:<;'1!!•'1.·,,;: .. :rr:'ii V:" •,· '·'JC ,~,:~:'!':; ·> ·· .. n "''-··" ,, -

.· 

. ~, ''';','.ff a'.'.·th''7~xte~t''tfrai!tmandi'tory'. repor:t'i-ng ''Of? dependen.t; aci!Jl_.t ·. :~buse 
. i ncf,'dli .. tttl'n~~b'e'r' ;of' '~'l"sl"~'1''repor't.ed:!,t·oi>th11>county,·>;lt:i· i~!:_r:.•J,.~~J:: .the ~ 
c:oun'ty ~ S'' A'Ps -~orifoad-:'.') P're"sulnatil'y",' t~O'' 's~n~t~t· ·of•l :t·hl 1>r•Po.i:::t~~JllJ;'t4!,qU ire men ts -, _. woufa., h'lvl':1',a-~·~o ]'·'reCltlc't1f'Oi\'Jfn"'·'ttifi':l:fof:k1o·ad•'i·': "'~l:hu~:1-'i_.b.y;:ttt,P,,t•;lAng t.he 

... : J ·" .. _.,.«;o~·t·'· i:g'gQ' _,,"' 0
'"'' 'l .. d""'t'"i'""ft'·'thl ''dlp'lndciiit'.:aciult· ,abu_•-~i'J!!P.ort 1r19··proqram, "' ' t~~~t\~ f6'9'"pro~~~1i~ r'e's~rt11~·1n "1 n·eriasld•:county,sAP,. :i~h.~t.Q•~·" -tr,:.·~e!'111s of 

. both 1nvesttgat1on and rasolut1c166tn 1990 and-"subsequt"t 'Y•-•~•· .,.Aga\n, tne "\.. 
'··· ' ' \Jr~ . 
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requirements with reg:ard .t·o elder, abuse. cases; and \111 th- regard to dependent 
adu 1 t cases reported prior to January I; 1990, are ;Imposed by earl ; er 
statutes.· Co-nsequently, any increased \llork.l'oad associated \llitn ti'lese cases 
does not appear to be.subjec~ to _the current claim. 

. Are~co$tL~e'fmbyrsib1.1i·1 ·- Th.a s:ec.~nd, -que·s~ ion b.efo,~e tne, ·c.olm!ts s; on ; s 
\lll'lether the 1 ncreased. count~ cos H assoc1ated '111ith this m~n~~te ar·e , . 
state-reimbursable., Spe<;if1ca}ly,· you. must determine 111hether Jhe costs 

. associated 1111 th gependent ad~Jt and elder· abuse repor.t 1 ng are re i mburs able, 
gben :that· the ~egis:la·ture .¢ikrently pr~vld~s-·funding for the APS program ; n 
the form of the CSBG. · ·, ·· -1 .. :-;" 

) !'· ~ .. \ "" ... ~. ' ' ' 7 , .. '.. • , • .. ·. . . 
·In order .to dehnnin'e whethe_r the CSBG fully: funds, the, increased 

work.1 cad imposed .by~ Chapter..)69·,· H is us·eful' to understand·,the history of 
funding for APS. Prior to 1981,' the state DSS'" sochl- s~vices regulations 
contained detailed requirements identifying the minimum level of APS service 
ti'lat counties. had to provide to clients. In 1981, however, the federal 
government reduced Its .support for social service programs (Title XX of the 
Social Secufity Aci) bj tpprox1mately 20 percent. To help the counties 
accommodate. this redu¢tion, DSS eliminated the specific requirements from 
its APS' regulations;.in,d.,Jrom the regulations governing various other soc1al 
services programs, thereby giving the counties substant1al discretion in the 
level of service they provide and in the amount of federal Title XX funds 
they allocate to. APS • 

. In recognition of this Increased county discretion, the Legislature, 
in the Budget Act of 1985, created the CSBG. which provides funds for the 
various social services programs, Including APS·, over which counties have 
substantial discretion. (In contrast, the counties have limited discretion 
over two major social services programs -- Child Welfare Services and 
In-Home Support iv• Services. These programs are budgeted and their funds 
are allocated based on county caseloads and costs.) The level ~f funding 
provided through the CSBG 111as ~ tied ta any measurement of the work.load in 
any of the CSBG programs. Rather, it was based on county expenditures for 
all of the programs in 1982-83, 111ith tht expectation that counties would 
allocatt CSBG funds to the various programs based on local priorities. 

In su•, counties have considerable flexibility as to the types and 
level of strvicts provided under APS, and as to the level of CSBG funding 
each county devotes to the APS pro9ra11. Moreover, .th• 1111ount of CSSG fonds 
provided to each county dots not necessarily reflect work.load In that 
county.. Thus, in response to the increased work.load requirements Imposed by 
Chapter 769, counties with. Insufficient CSSG funding to pay for the work.load 
lncreas1 generally fac1 two choic1s: 

I The county can fund the increased APS work.load by reducing 
expenditures in other areas of tht APS progrini, or in other 
programs funded through CSBG. This, in effect, requires the 
county to realign Its existing program priorities in order to 
redirect CSBG money to pay for the recording, investigation, and 
referral of reported abuse cases. 
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. 1 The c:ounty c:an use l.ts own funds to. augment CSBG fund1nq in order 
to provide an inc:re.ased level of servtc:e w1th1n the extst1nq 

· program,'°wh11e.,mainta1nin9 u:tsttng program p'rtoi"fttes. 
:. ' . . . I ': . 

Article XIII B, Section' 6 of 'the ·state Constttulton·requires the 
st!t1f·to reimburse' local :entitle~ .fo~ .. new.programJ and higher levels of 
servtc:e. :, It'does not require c:ounties"to redu~a sefvic:~ tn.·one ... ·.area to pay 
for a higher level of ·ser.vic:e .In another ... ,Moreover~ tn enac:ttng· Chapter 11. 
·~h,·Legi•la~~re~dtd not requ~re~~hat ~pun~~~· realign' their social•servtce 
priorities ·1n order to acC:Orrl!lod~te th.e incr~ased·work.load.· ·Thar.afore, we 
conc:l ude that the costs associated wl th Chi"pter· 769, w sta.te-re1mbur,sab1 e 
to the extent that a county uses Its own funding to pay foi" these·c:osts. 
If; however,· a· county: exercises. its d1'seret1on to redirect CSBG funds to· pay 
for the cos.ts of elder and .dependent, ad11lt abus~··reportlng> Investigation, 
and:·r-esolutton··,· these costs are not .sta't'e-.reimbursab.le~ .:. · ·· 

'J> ' .r ' '•' 

. ·~I J ,·. '·sincerely, . 

. :.•, ,$~~14?' 
'El tzabeth G.· Htll • /·, 

Leg_1 il at 1 ve· A.n~l 'fSt 
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HU1..>- .. n-~~l:l.L .1.=>•"o. 

J. TYLER McCAULEY 
AUDJTOR..CONTl!.OLLER 

COUNTY OF LOS ANGELES 
DEPARTMENT OF AUDITOR-CONTROLLER 

KENNETH HAHN HALL OF ADMINISTRATION 
SOO WEST 1"EMPLE STREET, ROOM 525 
LOS ANOELES, CALIFORNIA 90012-2766 

PHONE: (213) 974·8301 FAX: (213) 626·5427 

August 31, 2001 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, California 95814 

Dear Ms. Higashi: 

Review of State Agency Comments: County of Los Angeles Test Claim 
Postmortem Examinations: Unidentified Bodies, Human Remains 

The County of Los Angeles submits and encloses herewith a declaration of Captain 
David Campbell with our Department of Coroner's Operations Bureau, Forensic 
Services Division, prepared in response to State agency comments on the subject 
claim. · 

Leonard Kaye of my staff is available at (213) 974-8564 to answer questions you 
may have concerning this submission. 

JTM:JN:LK 
Enclosures 

AUG-31-2001 16=23 

Very truly yours, · 

~.1 ~'v''-'\C-(~ 
Ci. r;ier'iiccauley 

Auditor-Controller 
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COUNTY OF LOS ANGELES 

DEPARTMENT OF CORONER 
1104 N. MISSION RO., LOS ANGELES, CALIFORNIA 90033 

Anthony T. Hsmandsz 
Oiro~tor 

L. Sathyavaglswsran, M.O. 
Chinf MadieaJ E..•mln111t-Coroner 

County of Los Angeles Test Claim 
Chapter 284, Statutes of 2000 

Adding Sections 27521 & 27521.l of the Government Code, 
Amending Section 102870 of the Health & Safety Code, 

Amending Section 14202 .of the Penal Code 
Postmortem Examinations: Unidentified Bodies and Human ·Remains 

Declaration of David Campbell 

David Campbell makes the following declaration and statement under oath: 

1, David Campbell, Captain, Los Angeles County Department of Coroner's Operations Bureau, 
Forensic Services Division, am responsible for'implementing the subject law. 

I declare that I have reviewed the August 8, 2001 letter of Mr. S. Calvin Smith, Program Budget 
Manager with the State Department of Finance to Ms. Paula Higashi, Executive Director of the 
Commission on State Mandates, alleging that "[p]ursuant to Government Code Section 27491. .. the 
decision by a coroner to examine unidentified remains (other than DNA sampling) is a discretionary A 
act ... ". W 

It is my information or belief that the decision by a coroner to examine unidentified remains pursuant 
to the test claim legislation is not a discretionary act for the following reasons. 

' I declare that Govenunent Code Section 27491 unambiguously specifies the types of deaths requiring 
the coroner's inquiry: 

"Section 27491. Classification of deaths requiring inquiry; determination of oause; 
signature on death certificate; exhumation; notice to coroner of cause of death. 

lt shall be the duty of the coroner to inquire into and detennine the circumstances, 
manner, and cause of all violent, sudden, or unU:Sual deaths; unattended deaths; deaths 
wherein the deceased has not been attended by a physician in the 20 days before death; 
deaths related to or following known or suspected self-induced or criminal abortion; 
known or suspected homicide, suicide, or accidental poisoning; deaths known. or 
suspected as resulting in whole or in part from or related to accident or injury either old 
or recent; deaths due to drowning, fire, hanging, gunshot, stabbing, cutting, exposure, 
starvation, acute alcoholism, drug addiction, strangulation, aspiration, or where the 
suspected cause of death is sudden infant death syndrome; death in whole or in part 
occasioned by criminal means; deaths associated with a known or alleged rape or crime 
against nature; deaths in prison or while under sentence; deaths known or suspected as 
due to contagious disease and constituting a public .hazard; deaths from occupational 
diseases or occupational hazards; deaths of patients in state mental hospitals serving the 

RUG-31-2001 16:23 
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mentally disabled 8.I).d operated by the State Department of Mental Health; deaths of 
patients in state hospitals serving the developmentally disabled and operated by the State · 
Department of Developmental Services; deaths under such circ~st:-nces as to afford a 
reasonable ground to suspect that the death was caused by the cr1mmal act of another; 
and any deaths reported by physicians or other persons having knowledge of death for 
inquiry by coroner. Inquiry pursuant to this section does 11~! include those investigative 
functions usually performed by other law enforcement agencies. 

In any case in which the coroner conducts an inquiry pursuant to this section, th7 coroner 
or a deputy shall personally sign the certificate of death. If the death occurred m a state 
hospital, the coroner shall forward a copy of his or her report to the state agency 
responsible for the state hospital. · 

The coroner shall have discretion to determine the extent of inquiry to be made into any 
death occurring under natural circumstances and falling within the provisions of this 
section, and if inquiry determines that the physician of record has sufficient knowledge to 
reasonably state the cause of a death occurring under natural circumstances, the coroner· 
may authorize that physician to sign the certificate of death. 

For the purpose of inquiry, the coroner shall have the right to exhume the· body of a 
deceased person when necessary to discharge the responsibilities set forth in this sectio.n. · 

. . 

Any funeral director, physician, or other person who has charge of a deceased person's 
body, when death occurred as a result of any of the causes or circumstances described in 
this section, shall· immediately notify the coroner. Any person who does not notify the 
coroner as required by this section is guilty ofa misdemeanor." 

I declare that in the case of an unidentified dead body or ·human remains, the coroner is mandated, 
pursuant to Government Code 27491 [above], "to inquire into and detennine the circumstances, 
manner, and cause of" death and conduct necessary inquiries to detennine, among other things, 
whether the death was "violent, sudden, or unusual", "unattended"; and, if the deceased had "not been 
atteTided by a physician· in the 20 days before death". 

I declare that the mandatory inquiry into, and determination of, the circumstances, manner, and cause 
of death of an unidentified dead body or human remains, pursuant to Government Code Section 27491, 
must now be supplemented, under Government Code Section 27521, the test claim legislation, to 
detennine the identity of the deceased. 

I declare that irrespective of the types of postmortem inquiries, examinations or autopsi~s employed by 
the coroner to complete the mandatory detennination of the circumstances. manner. and cause of. 
death of an unidentified.body or human remains purs_uant to Government Code Section 27491, further 
mandatory duties to identify the deceased were added by Government Code Section 27521. 

I declare that the new mandatory duties to detenn!ne identity of the deceased require, under 
Government Code Section 27521, that" ...... a postmortem examination or autopsy shall include, but 
shall not be limited to, the following: 

1) Taking all available fingerprints and palms prints. 

AUG-31-2001 16:24 
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i) ~ dental exmunation consisting of dental charts ·and dental,X-rays of: 
ilie'deceased person's teeth, which may:be conducted on the·body or 
hurriari remains by a qualified dentist as determined·by:the coroner.·· 

I i ·j 

3) The collection of tissue, including a hair sample, or body fluid 
samples fcirfutilre DNA testing, ifnecessary. ·· , · 

' ' 

4) Frontal and lateral facial photographs with the scale indicated . 

.. ·. 5)'·NCitatiOn and photographs; with a scale, . of significant scars, marks, . 
tattoos, clothing items, or other personal effects found with or.near the body. 

6) .Notations of observations pertinent to the estimation of the time of death. 

7) Preeise documentation of the location of the remains. 
· .. ··· 

c) The posttnortcin examination or autopsy of the unidentified body or remains may 
include full body x-rays. 

d) The coroner shall prepare a final report of investigation in a format established by the 
Department· of Justice. The final:report shall list- or describe the information collected 
pursuant to the postmortem examination or autopsy conducted under subdivision (b). 

e) The body of unidentified deceased person niay not cremated or buried until the jaws 
(maxilla ·and mandible with teeth) and other tissue samples are retained for·: future 
possible use. Unless the coroner:has determined that the body of the . uni.dentified e 
deceased person has suffered significant deterioration or decomposition, the jaws shall 

.;.··."' · not:be removed until immediately before the body is cremated or buried. The.coroner, 
shall retain the jaws and other tissue samples for one year aft'et a ·positive identification is . · 
made, and no civil or criminal challenges are pending, or indefinitely.·. .·:-

:. ··: 

f) If the comer with the aid of the dental identit)' of dental examination and any other· 
identifying findings is unable to establish the identity of the body or human remains, the 
coroner shall submit dental charts and dentaLX-rays• of the unidentified deceased person 
to the Departnient of-Justice on·.fonns supplied by ·the Department ofJustice;within45: 
days of the date the body ofliumanreniainswere discovered .. ' ·· .··., . 

g) If the coroner with the aid of the dental examination and other identifying findings is 
· . unable to establish•the ·identify of the body or human remains, the coroner· shall submit 

the. final .Jeport1of illvestigation to the Pepartm.ent: of")ust:i~e~\vithin:.180 day$.::of th.e date 
the body or.human'remains:were discovered;''•', .. :,; •J,,: · .: .. . u. · .. , .. .· :;·, ..... 

I declare that Govenunent Code Section 2752l(b) is explicit in what a postmortem examination, for 
the purposes ofodetermining identity, shall include. · 

I declare that previous to the changes in the test claim legislation;: the Coroner took· fingerprints on 
most cases but limited the taking of palm prints to homicide victims. 
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I declare that previous to the changes in the test claim legislation, the Coroner did not include the 
taking of a hair sample for DNA testing. Hair standards were collected only in homicide cases. In fact, 
DNA testing was never a regular method for identification and the collection of fluids for identification 
was usiially not performed. 

I declare that previous to. the changes in the test claim legislation, frontal and lateral facial 
photographs with the scale indicated were not mandated .. 

I declare that previous to the changes in the ~st claim legislation, the retention of jaws (maxilla and 
mandible with teeth) and other tissue samples for future possible use was not mandated. Now, 
Government Code Section 2752l(e) requires the retention of jaws and other tissue samples for one 
year after a positive identification is made, and no civil or criminal challenges are pending, or 
indefinitely. 

I declare that previous to the changes in the test claim legislation, the Coroner made no provisions to 
store material used in positive identification. Once the body was identified, the jaws and/or tissues 
were returned to the body for disposition. The Coroner now requires additional storage for the jaws. 

I declare that I have prepared the attached description of reimbursable activities reasonably necessary 
to comply with the subject law. 

I declare that the above duties performed by the Los Angeles Coroner's Department pursuant to the 
subject law are reasonably necessary in complying with the subject law, and cost the County of Los 
Angeles in excess of $200 per annum, the minimum cost that must be incurred to file a claim in e accordance with Government Code Section l 7564(a). . 

Specificaily, I declare that I am informed and believe that the County's State mandated duties and 
resulting costs in implementing the subject law require the County to provide new State-mandated 
services and thus incur costs which are, in my opinion, reimbursable "costs mandated by the State", as 
defined in Government Code section 17514: 

" ' Costs mandated by the State' means any increased costs which a local agency or school 
district is required to incur after July 1, 1980, as a result of any statute enacted on or after 
January 1, 1975, or any executive order implementing any statute enacted on or after 
January 1, 197 5, which mandates a new program or higher level of service of an existing 
program within the meaning of Section 6 of Article XIII B of the California Constitution." 

I am personally conversant with the foregoing facts and if required, I could and would testify to the 
statements made herein. 

1 declare under penalty of perjury under the laws of the State of California that the foregoing is true and 
correct of my own knowledge, except as to matters which are stated as infonnation and belief, and as to 
those matters I believe them to be true. · 

~P.k-2-~~~~L-~~--~k_EZ.E.S. 
Date and Place 

AUG-31-2001 16'25 
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'"': I • ._'-" .. """''"' 

tiescript_ion ofReimbutsable Activities ,_ 
.. ,,,~ Declilnitiori of David Campbell ' 

: ; 

. ··• ::.: -,'{"'· ; ., I .·' 

1. Develop polic.ies and procedures for the initial and continuing implementation of 

2. 

3. 

4. 

the subjecHaw." ' · - · - - , - · 
' . . . .~. 

Perform, autopsies, including -any required microscopic, toxicology, and 
· miCi'o biological --testing; -photbgraphs,- fingerprints; 'tissue sampling-for future- , · 

--· DNA' tesdng~ x~i;iy'; notatjo,Ii cif·the time 'of'the death; location· of•the death,-
":, 'Cieritl!i'exammationi and preparing the final' report to the Department ofJust1ce.- ,-, 

,, . . .. ·. ·:' . . . . " ' ; ,: ~ i ; . 

Storage of autopsy samples under appropriate conditions, including tissue and., -
fluids, in proper rec_eptacles, and allowing access as necessary for periods of 
time as'reqi:iired by tliC'autOpsy prcitocol. ' ' ' - ' ·-' 

. : :-·; :·.~·: ,:,. . .. '.. . ' . ' .' . -:· ~.-· ' ~-.; ···: . 

Oeatli'scene irivestigatioi:i and related inteiviews,··evidence·collection;-iricluding --
specimens and photographs, and travel as required for the fulfillment of the 
i:equireniciiiSi irichidmg travel tO pick up a oody' for autopsy; and ~o retuni the 
body to the original cowity, if it has been transported out of 'the ·county ·for«·· 
autopsy . 

. •·t··:' ·:.::. '· : 

s: Traiii de)'.iartmeiital'personriel to·· prepare the-Jinat·report to·the Department of · 
Justice. - · ' · - · · - - · 1 · • -· , - .. -~ _- .·. 

' . ~' . ,. .. 

6. Participation in workshops within the state for ongoing professional training as 
neeessary to· satisfy standards requited.Dy the subject law; ,_., 

.,. 
•: . :,!· .. • '!. 

. ·1· 

. ··· 

'i. 

. ' . ·~ 

·: '• 
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..... _ ... -· -····- ..... _,,, __ 
t ··~·::::· :.: ..... ', :.-.;· .. ::~·:.,:.: Commission on State Mandates··· 
: .. :.:,, .," •' '.• '·.,.~I "• .::· 

List Dale: 07 /061200 l Mailiag Information 

.. Mailing List_ 
Claim Number 00-TC·l& Cl1im1nt CountyofLosAngeles RECEIVED 

AUG 3' 1 2001 
Subjm 

hr.sue 

Starutes of200D, Chaplc:r 284 . · . . . , 

Posnn~rtem Examinations: Unidentified Bodies, Human Remains COMMISSION ON 
STATE MANDATES 

Ms. H,umc.ot B Oll<scli1~ 
M.tnd~e ll.e.source Stt11ices 

&2S4 H••lh Puk Piao• 
Antelope CA 95843 · 

Ttl: (9UJ ?l7·ll50 
FAX: (916) 727-1734 

~·· ...... -:·· 

Interested Pel'$on -----··- ............. -.. -···· ,, ____________ ..... 
. Ela:cutM: Director, 
A.51ociuion of California W~la AB<11tio:.1 

910 K &1rm Suire 250 
S~rmncmo CA 95114 

Tri: t9C9J 7811-2656 
FAX: (916) 000.0000 

Interested Person 

--...... "·-··--------------·~-----. 
r. Glt11n Hus, Burc~u Oiief (D-8) 

II.le Con1n1Ucr's Office 
.DiviQon of Accauntlne & Rzporting 
3301 C .S1ree1 Suite 500 

Sammonio CA 95!16 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates 

Tt I: (916) 445.-757 

FAX: (915) 323-4807 

State Agency 

980 Ninth Street, Suite 300 Tel: (916) 3Z3-3562 
Sacramento, California 95814 Fax: (916) 445-0278 . I . . . . 

...-----''-='-= ... _.:...==="'"-"===--·--""-=-=-..:::·-"'-" --'== ...... --. 
Mr. Su:vo Keil. 
Call(omia Ststo Associolion of Counties 

l l 00" Scree! Suilc ID [ 
S1=rn1:111e CA 9S81•·39•1 

AUG-31-2001 16:22 

T1/: (916)32 7-752l 

FAX: (!116) Ul-5507 

lntm!sted Person 
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RUG-31-2001 15:45 -. -- -- --
._ •-1;-•·"· 

Claim N!lll'lll11r 
--~ OG-TC:.18 

·, .. 

Sta.Mes of2000, Chapter 284 Subj~tl 

Issue 
. ::. : :; ' 

Postmortem Examinations: Unidentified Bodie$, Human :Remains 
-· ......... N ....... 0 -•l".•0 ..... • -· ''-,,' I .... , ...... ,. ________ _ 

Mr. James Lomba11I, ·Principal Anlllyll , CA·IS) 
Dop.nmoM of .Financi: 

915 L S1n:e1, 6th Fl~~.: 
SM:r1111cn10 ~A,9~~1~. 

< ' <' ' , .,',· ,~% I.' .: 
I • ~'• • • -,, 

Mr. frank MC011itt. 
YolD Colll\IY Disu!~ A!IDrney'i Omci: 

P.O. Sm: 1446 
Woodlnnd CA 95775 

Tel: (916)'45·8'913 
FAX: (9Hi) ll 7-1122J 

Star:ll Agmey 

·-·---·----

Tel· (530) 666-6400 
FAX: (Pl6) 000--0000 

'------·~-··--··"··--··------------__J 

Mr. M1111ud Modeil'llll. S•nior AssisWI\ Allomc7 Ocncrll (0.8) 
Ollicc of lhe AUorncy Ckn•rul 

IJOO I Srreol P.O. Box 9;114255 
Sacmmen10 CA 95114 

J;; ' 

T~I: (9J6)32J.1995 

FAX: (916)3:14-S&JS 

State Agency 
.... .;.-.,.-~-----------------. 

Mr. Paul Mlnru:y, . < :/ .'" 
Spocior, Mlddh:u.n. Ya11ng & ).finney, l!-P 

7 Park Cen"'r Orin 
S~CMlll\cnlo CdS US 

,."l. 

Tdl: (91S) 646-1400 
FAX: (916)646-llOO 

Jntere5ted Plirson 
'-------""""~.-.-~·~~-...,......;...---_;_-

. / -~. ; ' 
-~ .... '• .. -.. ·-·--....;....._ __ .............. _..,_, ___ ·-----.;._-~ 
Mr, Kd1h 8. l'clCTJCn, ~ide:nt 
&ilacn & ~oci111c1 

' ( 

.1252 llr.Jboo Avonue Sulk: 'a~7 
S=:i Di•&" CA 92117 

Tri: (8S6) S14·860S 
FA~ (858) 514·864$ 

Interested Person. 

r------- ........ __ .....;.....;_..;.. __ _ 
Ms. Jo.,, L. Phillipe, Elt•cWve Diret:!Cr 
Caliramii Stnc Shcrim' ll..IM>ciwiiin · 

POSoxR~790 · T•I: (916) J7.S.IOOO 
West S:.aomcnto Co 958~6 F AX1 (916) OQO.ODDO 

lnlerested Person 
--~ .. "··-------·-------
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Craim Nu111bnr OO-TC-18. Cl~imant Countj of Los Ani;eles 

Statutes of2000, Chapter 284, , ·· 

Postmortem Examinations: Unidentified Bodies; Human Remalns 

Ml. S.lntly ReynDl ds, PR>idcnl 

Reynolds Consuhin1 Gro~p. Inc. 

P.O. BOll 987 
Sun Cif)I CA 92586 

Tri; (909) 6?1-996.4 .. 
FAX:. (909) 6'Ji.9963 

Interested Person L-------·-., ...... --.-----------·----' 
Mt. Ma.rt Sl:.,,..,,, S~ialiid Acooun1ing 
Audi1oi.Cririlro1i;;,.c otf.C,. · 
Rlvmlde Co'uniy 
40&0 Leman S~cr, 3rd Floor 

Rilla'Side CA 92501 

Tri: (9G9) 955-2709 
r AXI (909) 95 5·2428 

---.....;.-~----..:..---------------------. 
Mr •. S.IC'llc Smid\, CEO 
Mandated CD.SI S1'b:1ni. Inc. 

2.275 Well Avcnw: 
Sacnmrrn" CA 9SG2S 

Tri: (916) 4874435 

FAX: (916) 481-96&2 

-·- . '. ·-· -·----"'"------""- Jn.t.ere,sted. Pel'!lon 

. Jim Sp.wi. 
5111!0 Ct>otnllo:r's Office . ·"'·' 
Dr.isian of Audils (IW) 
300 Capllcl Mall, Suite 518 
S1cnuncn1<> CA 9Hl4 

1~·.: 

T•I: (916) 323.5949 
FAX: (916)327·0832 

·-------·~------S-tll_..t:!-gt.11ey 

Ms. Pain Sronc, Lci:id Couruel 
DMG•MAXIMUS 

4]20 Auburn Blvd, Suhc 2000 

sa.cr11111.,,to CA 9S8'1 I 
Td; (5116)415..JllO:Z 

FAX: (916) 4!5-01 ll , . 

__ ,,_. ___ ------··Interested Party 

Mr. o .. ;d wcllhoiis<, 
O~vid W<llhousc & ,•,uoci~tes, tnc. 

911S Kl"'°er Blvd Suilo: Ill 
S1cnmen10 CA PS826 

AUG~31-2001 15=22 

T•I: (91') 368-9244 
FAX:--1916) J6M72l 

In1e~sted Person ·------
,. 
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J. "IYLEP. McCAULEY 
AUDl'l'Oll.CONTROl.l.!!R 

GOUNT·Y··OF LOS' ANGELES 
DEPARTMENT OF AUDITOR-CONTROLLER 

KENNETH HAHN HALL OF ADMINISTRATION 
500 WEST TEMPLE STREET; ROOM.525 · , 

LOS ANOELES;CALIFORNIA.9ooi2-2166 
PHONE: (2l3) 974-s3or FAX: (213) 62~S427' 

DECLARATION ofsER.vitE 
. ~-.: ~. ~···;, ... ' . 

.. ·_ .. ,, .. ,, .... 

STATE OF CALIFORNIA, County of Los Angeles: 

. <. .• -... ·. 

Hasmlk Yaghobyen states: I am and at all times herein mentioned have been a citizen of the tiillted Scates and a resident of the 
County of Los· Angeles, over the age of eighteen years and not a party to nor interested in the within action; th~!· my:b~ine;s,, 
address is 603 Kenneth Hahn Hall of Administration, City of Los Angeles,' County ofLos Angeles, State ofcalifomia;· · ..... .. 

·: ~.r,. ;, • • ·'. -, 

That on thej.laday of August 200 t, I served the attached; 

Documents: Review of State Agcricy Comments; County of Los Angeles Te.st Claim, Postmonem Examinations: Unidentified 
Bodies. Human Remains, including a I page feller of J. Tyler McCauley dated 8131101, and a S page decta;'ci,fon'of'Dfi;,,fd 
Campbel/, all pursuant to CSM-OO-TC-18, now pending before the Commission on State Mandates. · · ,, · 

"·' t. 

upon all Interested Parties lisred on the lt!llchment hereto and by ~- . . ;·:• 

[X) 

[ ] 

[X) 

.'.'' , .I,•. 'i) • 

by tnmsmitting via facsimile the document(s) listed above to !lie fax humber{s) set forth below on this date. 
Commission on Slate Mandates and State Controller's Offio.e- FAX as well as mail of originals. 

by placing ( J true copies [ ] original thereof enclosed in a sealed envelope addressed as stated on the aua~h'~ 
mailing list. . .. · · " · · 

by placiing the ru:;cument(s) listed above In a sealed envelope ~lth postage tli'ereon fully prepaid, in the United 
States mail at Los Angeles, California, addressed as set fo!ifi b~low. .. ... · 

[ ] by personally delivering' the document(s) listed above to the person(s) as set forth below at the indicated address. 

PLEASE SEE ATTACHED. MAILING LIST 

That! llJTI readily familiar wilh the business practice of the Los Angeles C0Jri~··rot'c0iiectlon and processing ofcorrespondence'fcir'. 
mailing with the United Stales Postal Service; and that Ihe con'esponden·ce, would be deposited within the United Sta.1c:s Postal 
Service that same day in the ordinary oourse of business. Said"s~ice was made.at· a place where there is delivery service by tb1: 
United States mail and that there is a regular communication by maii iliit:Ween the place of mailing and the place so 8d9fessed: ·.: . 

I declare unda- penalty oc'perjwy that !he foregoing is true and correct. 

Executed this 31st day of August. 2001, at Los Angeles; California. ' ' 

AUG-31-2001 16:22 
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STATE OF CALIFORNIA 

po,MIVJ,ISSION ON STATE MANDATES 
980 NINTH STREET, SUITE 300 

•

. AMENTO, CA 95614 
; (916) 323-3562 

' 16) 446-0276 . 
E·ma\\: csl'[llnfo@csm.ca.gov 

June 4, 2002 

Leonard Kaye 
County of Los Angeles 
500 West Temple Street, Room 603 
Los Angeles, CA 90012 

And Interested Parties and Affected State Agencies (See Enclosed Mailing List) 

RE: Draft Staff Analysis and Hearing Date 
Postmortem Examinations: Unidentified Bodies, Human Remains, OO~TC-18 
County of Los Angeles, Claimant · 

EXHIBIT B 

Government Code Sections 27521, 27521.l; Health and Safety Code Section 102870, Penal 
Code Section 14202; Statutes 2000, Chapter 284 

Dear Mr. Kaye: 

The draft staff analysis for this test claim is enclosed for your review and comment. 

Written Comments e Any party or interested person may file written comments on the draft staff analysis by June 26, 2003. 
You are advised that the Commission's regulations require comments filed with the Commission to be 
simultaneously served on other interested parties on the mailing list, and to be accompanied by a proof 
of service on those parties. If you would like to request an extension of time to file comments, please 
refer to section 1183.01, subdivision (c)(l), of the Commission's regulations. 

Hearing 

This test claim is set for hearing on Thursday, July 31, 2003 at 9:30 a.m. in Room 126 of the State 
Capitol, Sacramento, California .. The·final staff analysis will be issued on or about July I 0, 2003. 
Please let us know in advance if you or a representative of your agency will testify at the heB.ring, and 
if other witnesses will appear. If you would like to request postponement of the hearing, please refer to 
section 1183.01, subdivision (c)(2), of the Commission's regulations. · 

If you have any questions on the above, please contact Eric Feller at (916) 323-8221. 

Sincerely, 

~d)JW 
Paula Higashi 
Executive Director 

Enc. Draft Staff Analysis 
cc. Mailing List (current mailing list attached) 

,•I 
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Heuring Date: July 31, 2003 
J :\MANDA TBS\2000\tc\OOlc 18\dsa.doc 

ITEM 

TEST CLAIM 
DRAFT STAFE ANALYSIS . ,. .. . . ·' 

Government.Code Sections 27521, 27521.1 ,, 
Health and Safety Cod~ S~~tl~n i02870, P.enal Code Sectio~ 'i4202 
· · Statiites 2000, Chapter 284 · 

·_;·, 

Postmortem Examinations: Unidentified Bodies, Human Remains 

EXECUTIVE SUMMARY· .~; . 

STAFF WILL INSERT THE EXEcurrv:E'sUMMARY IN THE·FlNAL ANALYSIS. 

,.. ·1· 

.. ·I 

.. f. 

./~ '/.! ,. 

~ i ' . 

... 
. ' . 

. . '.. '· . 
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Claimant 

County of Los Angeles 

Chronology 

STAFF ANALYSIS 

6/29/01 Claimant County of Los Angeles files test claim with the Commission · 

8/8/01 Dep!lrtment ofFin~ce (D9F) files commep.ts on the test claim . 
' ,.,:· : .·'.;.I,...+ : ,"• { ~- !··; ! : .1.. ' ; . I ',- • •. ~ '" .I . ·.. ' !'' ·' -' .., I. 1 • • ' 

9/6/01 Claimant County of Los Angeles files .declarati9n in response to DOF comments 

614103 Commission issues draft staff analysis 

BACKGROUND 
•, ; ., '• .. \ ' 1·, \ 

Test claim legislation: The test claim legislation1 states-that-a postmortem examination or 
autopsy2 conducted at the discretion of the cor6rier on an unidentified body or human remains 
shall include the following activities: · 

( 1) taking all ayailable_f~gerprints am;l .p~lm ptjnts; , 
(2) a dental exam consisting of dental charts and dental X-rays; · 
(3) collection of tissue, including a hair sample, or body fluid samples for future DNA 

testing, if necessary; 
(4) frontal and lateral facial photo.graphs with the scale indicated; 
(5) notation and photos, with a scale, of significant scars, marks, tattoos, clothing items, or 

other personal effects found with or near the body; 
( 6) notations of observations pertinent to the estimation of the time of death; and 
(7) precise documentation of the location of the remains. · 

The test claim legislation authorizes the examination or autopsy to include full body X-rays, and 
requires the coroner to prepare a final report of investigation in a format established by the 
Department of Justice (DOJ). 

ln addition, the jaws and other tissue samples must be removed and retained for one year after 
identification of the deceased, and no civil or criminal challenges are pending, or indefinitely. If 
the coroner is unable to establish the identity of the deceased, the coroner must ( 1) submit dental 
charts and dental X-rays of the unidentified body to the DOJ on forms supplied by the DOJ 
within 45 days of the date the body or hw11Bn remains were discovered; and (2) submit the final 
report of investigation to the DOJ within 180 days of the date the body or remains were 
discovered. If the coroner cannot establish the identity of the body or remains, a dentist may . 
examine the body or remains, and if the body still cannot be identified, the coroner must prepare 
and forward the dental examination record to DOJ. Law enforcement must report the death of an 
~nidentified person to DOJ no later than 10 calendar days after the date the body or remains are 
discovered. 

1 Statutes 2000, chapter 284; Government Code sections 27521, 27521.1, Health and Safety 
Code section 102870, Penal Code section 14202. · 

2 The terms "autopsy" and "postmortem exam," both in the test claim statute, are synonymous 
and "autopsy" is primarily used hereafter. 
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The test cl~ipl l~_g;islatioq,was ~pg~ored.byJJ:ie"c;~lif()@aS.oci~~ 9,fFoJ;eA$iP Dentj.~~ in · 
response to years of volunteer consultant work by membern,qfthe Sqci~tY,.P.elping I)OJ J9f<ntify 
more tl,l~n.- ~.zpo unideJ:).tj.fied,dtia,cl p~rnqns .~;Geliforajit·., :Dw sp9n~9H 9.i:~~4-~~tJpe._5v~ys in , 
which evidence was collected or retained was inconsistent, and that inforination:reported tq the 
DOJ varie,d fron;i ve_ry inadequate to extremely d~tailed. The sponsors also indicated that 
unidentified bodies had been buiied of cremated without retaining evidence that' could later assist' ' . 
in identizyiiig them? ' · , - --- -' - ,:~w; · : · "-.. - · .; 

:.i~,:::;1:·:':- .. :··-·.~i!-~.-- ... : ..... , :,..:··.~.::.: ... _:·:f~, .. "-~1-:·~.;i .. ":r·.~·.-... ·.·r,·· ~.· ,·· ... · 
Coroner duties: Each county in California performs the coroner's functions as defined in the 

· Califomia'Go'vefrini~ii:t'Code;·the Healtlfahd Safety Code, the Penhl Code iuidVarious othet · 
codes).iidie@.lations.''The office i(jf cofori.ef may be elective or appoihtiv'e/ ot riiity be abolished' : 
and repla'q~<fby the Office ofmedical exammer;5 or may be consolidated With the duties oftb.e 
public adrillnisfratof, disiricfiittomey cir'sheriff.6 Cdforiers 'il.iidaeptity coroners are peace · 
offi6era:1· "'' . •': ; ·. "" " 

. ' .' . ·.1·.' ·.' • ; . . .; .• _-:· ·'._:,·!· .. ·; ,:- - :·,· ''1 :;: ,. . - .. :.. . . 

Pre-197 ~- statite_s req~ire ~orqri,er~ t9 inq-qire 'int_9 ,an.~Amermine ~~- pjr~Uinstances, _mim,n.~r.iWd . , 
causes of certain,~e~:of.\leatJis. The cor,pner'~ 4uty i,~ toinvestigai,e.tqese d~a,~ .an~ fl,SCert<Iin . 
the cause anci t4n,e of~~,a.tl:i! w~ch,.must be ~~atC'.d :011 tk-~ dea~ p~rtifica~e~~- The types, pf; 4e!l:~,, . 
over which the co:rqner ha,~juri~diction, a,~ Hste_d in Governm~nt Code sec:tion 27491 and Health 
and Safety Code sect:fon i028?0,_~~ those t!:iat ~e: . · · · · . · · 

• --violent;''suddeii'or tiriusual; · ·· - --: · · 
•· Unattended;' · -- _ · ;'.· ', · , 
• Wbere the deceased has not been att'ended by a pliysiCian in the 20· days before death; 
• . ~~_+f;i}:P:.g\lc,~,d.9,r9,tj~-~l.8:9o~o~; .. r ..... ,: ;·· ... -. :-· . . ·"' -.·: • ~Pvm R!::~µspeq~~4 pptaj9i.de,, mii.c;We Cl.~ accidf;n¥ poisoning; 
• .J:3Y,{f;9,~l,lt o~i9Ig,.inJu,tx. or.acpi4,rP.~; . . ,_ ,. _. <. _ _ 
• . : J:?p<;>v/iiin.g, fire::~ )l,:;i.p.gWg, gunsJ:wt, st,a,bbing, cutting, exposure, starvation, acute 

alcoholism, drug addiction, strangulation,· aspiration; 
• , Suspected sudden infant death syndrome; 
• By c~l means; 
• Associated with known or alleged rape or crime against nature; 
• In prison or while under s_entence; _ 1 ; .. , '· . 

• By known or suspected contagious disease constituting a public hazard; 
• By occupational disease or hazard; · 
• Of state mental hospital patient; 
• Ofdevelopmen_taJ!y dis_ableci patient in state develop~-iental services hospiµil. 

. ' ~ -" " .· - . . ' .. . . 
3 ::· .. _.,. -·-----:--: _,.,_,,_.._.__ .. ,- . . 

Senate Rules Committee, Office of Senate Floor Analyses, Third Reading analysis· of Senate 
Bill No. 1736 (1999-2000 Reg. Sess.) as amended August 8, 2000, page· 4;, · .. · 
4 Government Code section 24009. 
5 Government Code section 24010. Any reference fo "coronets'; ill this analysis incliides 
medical ex?J.D.Wers, deputy coroI1ers, or positi<;ms thatperfon:p. the same dutie~. 
6 Government Code section 24300 .. 
7 Penal Code section 830.35, subdivision (c) .. 
8 Health and Safety Code sections I 02855 and 102860. 
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• Under i;:idtuils~d6~ •is fo affciid a reasonable ~oilnd fo stl8pect that the death was 
. . •. • - _· • - ·~. • . '''":..i, .. '-.. • ' . . • ·- ! - ·- • ' • • •• f •.. , .• - • • • ., f ~ "' • - . 

caused by the cri±ninal act ofiliiotb,er.. ' -',. . .·' ' .. " - - ' ' ' ' ' ' .; ; .::• 
• Wllerethe' 'atteni:lil:ig pi:iys!Ciiin and surgeon '6i:physicianassisfunf is ii.nab le to state tb'.e :·.; 

ca1lse:ofdea,~:9 _,··, .·. , .. · ::·"· •· ·: .. ,._ ~ ·.- · ·., ;,.- '" . • .;·, -. . , · < _·.-.:, . 

Whep. tjie. coroner in.vestigl!-te.s op.e of th(.lse types 9f d(.laths, ]J.e,~r. sh(.l ~iin.~ tJ:iedeatb, qerti.t5,c~te, 10 

In deaths where it is reasonable to suspect criminal means, the coroner must report-~e,de~tb, to .. · .. 
local law enforcement, along with all information received by the coroner relating to tii.e death: 11 
. .., ... :fv· ... ·:·_. · '''';',)'./',J.i_l ·,,,- _. : .. , .... , .... ·;-,.·~-;;;· :~.:·· ·•.'• · ·.:·· ···-··r •.' • ··: ' i'1!:·~·.'·· ···, , ~ 

In order. tq c:iiµzy.ol!ttl,w, duties of office in:llivestigatj.IigAeath·in accordru;ice wi¢, ,applical?,le 
statute~. it i~ necessary th.11t the q9roner have wide, discretj.9n ip. ordetjng an:autopsy ..Yb~n; in the 
coroner's judgrp.ent, it .i.s tb,e ,apP.rC>pr:iate me!l;JlS .ofiisqe~g the c11~se of d,eath, ! ~. Tb.is. ~.S. @l. _ .. , . 
true as evi<;lenced by the express d,iscretio.ll granted the c1;)l;oner ~ the .. s41-tutocy sc}1eme. For. . . · 
example, the coroner has "discretion to determine the extent of inqu~ to be made into any death: . 
occurring under natural circumstances" and falling within Government Code section 27491 (the · 
~pe~ :~f.~d~~ o~er \\ri:il,~~~fb~f~P,er hasihlis'd~Ctii;>n~'.'.3 -~e cciroriera~~6 ;,~~~ _i~ hHi or her 
discretion; tiik,e possession of the body .. ·;" 4 and "allow removal of parts of the oody by a 
licensed physician and surg'eon or trained transplant teb'hri.foian" for 'traiispiant or sCientific 
purpo~'6's;·:Undef certs.hi. c6'Iid.itions. 15 Ci.irrently; the'orily iilstarices'inwhich all atitOpsy is 
required by law' i.e., outside the coroner's discretion; is"if a spoi.ls'e (or ifnone, surviving child or 
parent or next of kin) requests it in writing, 16 or if the suspected cau_se,of death·is Sudden Infant 
Death Syndrome (SIDS). 17 Even in SIDS cases, the coroner has discretion in dec;;idin,g. wh,ether 
to autopsy ifthe physician desires to. certify .the cause,ofdeat4 is; SIDS/~, · ·. · ; · · 

As far as unidentified bodies, existing law states that coroners shall' fozy{aid dental exeriiin!i:tion 
records to the DOJ if all ofthi'foifoWing apply: (1} t1ie' coforier· investigat6s the death; (2)'fhe -
coroner is unable to establish the identity of the body or .remailiS bf visuai means, fingeq)ribts or 
other identifying ctata, anif (3 Ythe c6roner Iias a dentist condu6t i'dental -'~xammati0n:6r file body 

.. • • ... ' , . '= . \': ! "'!. 

., .... · 

. 1~ ... 

9 Government Code section 27491 and Health and Safety Code section 102850. ·, 
10 Government Code se~tlon 21491. '. '' . ,.,.,:. 

11 Government Code section 27491.1. 
12 Huntley v. Zuric/.h:J~"iier~iAcc. &'LiCiblziry ins. ed. (192'9)'ioo Cal. App. :foi, 2i3-ii4. ·20 -
Opinio~ oftP,e Calif()rnia ~tt,?.gie)' Gene~~l 145 (1952): , ..... 
13 Gove~~nt Code ~e~tlo~'i749'1.· '. · :::·: ;:· .. 
14 Government Code section 27491.4. 
15 GovernmepJCo\ie secti_Qn 27491:45, subcJtvision (b) .. _, .. 
16 Government Code section.27520'.i This section states that the requestor'pa)'s the autopsy costs: 

t7 Government Code sections 27491, subdivision (a) and 27491.41, subdivision (c). -

18 Government Code sections 27491.41, subdivision (c) (2). 
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or remains and still cannot identify the deceased. 19 Preexisting law authorizes but does not 
require law enforcement to submitderital or skele~l X-rays to DOJ for rrrissi.rJ.g.persons.20 

· I , , I 

A coroner may be liable for "omission of an official duty/' :fl In Davila v. County of Los . 
Angeles, 22 the county was founq negligent for cremating_ a .body without notifyi?g kin. The court . 
held the that a coronet has a duty to act with reasonable diligence to locate a family member of a. 
body placed in the coroner's custody before disposing of it In Davila, the court started by 
restating and examining Government Code section 815.6: 

"[w]here a public entity is under ·a mandatory dufy imposed by an e11actment that is 
designect'to protict 'against the risk of'a p~icular kind of Injury, th~ pub,lic entity is liable 
for !in injury bf that kind proximately caused by its failure' to discharge the duty unless 
the public entity establishes that it exercised reasonable diligence to discharge 'the duty." 
For liability to attach under this statute, (1) there must be an enactment imposing a 
manda,tory duty, (2) the enactment must be,intend~d to protect agafast the risk of the kind 
oq.nj~ suffered by th~ iilcliV.idu~f:ass~rting liability, !1J1d (3) the bre(!ch of the duty must 
be t4~ c~use of the Jnjury ~Uffflred. ~citation.] 

In finding the mandatory duty to notify the·family, the Davila court stated: 

[T]he eXi.stence of a mandati:iry duty is established by Goveniment Code seetion 27 4 71 
subdivision (a): "Whenever the coroner takes custody of a deadbodfp\irsuant to law, he 
or she shall make a reas.onabl~ attempt to [qcate thf!family." [FNl] (IW,,iics-added.) The 
same duty is reflected in Health and Safety Code sections 7104 (when the person with 
the duty of interment "can not after reasonable diligence be found ... the coroner shall 
inter the remains .... ")and 7104.1 "(if within "30 days after the coroner notifies or 
diltgenily attempts to notify the person respdnsible for the intemient ... the person fails, 

i refiis'es, or neglects to inter the remfilns, the coroner may iliter the" remains"). (Italics 
added.) Quite clearly, the coroner had a mandatory duty to make a reasonableatteinpt to 
locate decedent's family. [citation.-]23 

. . . . . 

Davila implies a coroner also has a duty ofreasonable diligence to identify a body because it is 
necessary to identify the deceased in order to locate the deceased's family. 

· Related programs: In 1979, California became the first state to implement a statewide Dental 
Identification Program to process dentaI·records submitted by law eriforcement agencies and 
coroners in California and other states. ·TueDOJ classifies, indexes, and compares dental 
records of missing and unidentified·persons against each other for matches.24 

19 Health and Safety Code,secti~µ 102,870. · 
20 Penal Code section 14206, subdivision (a)(2) and (b). 
21 Code of Civil Procedure, section 339, states the statute oflimitations is two years. The duties 
are outlined in Government Code section 27491 and Health and Safety Code section 102850. 
22 Davila v. County of Los Angeles (1996) 50 Cal.App.4th 137. 
23 Id. at page 140. 
24 California Department of Justice, Office of the Attorney General's website 
<http://www.ag.ca.gov/missing/content/dental.htm> [as of April 18, 2003]. Former Health and 
Safetji Code section 10254 (Stats.1978,.ch. 462) was repealed in 1995 (Stats. 1995, ch. 415), 
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In 1998, the Legislature enacted the DNA and Forensic Ideritiflcation Data Base and Data Bank 
Act to assist in prosecuting crimes and identlfying missing persons. This database consists of e 
DNA samples of those convicted of specified felonies. 25 · . . · 

. The DOJ administers the Violent Crime rnfonnatlon C~rite~ to assist in identifylng and 
apprehending perstj11s ~e,sponsible forspecific violenf crjines, and for the disappearance and 
exploitation of persons, particularly children and. deperdent adults,26 · 

The DOJ_ also l<:eeps a :pNA databas.~ in whiclJ.. law enforc.ement collects ~amples for PNA 
analy~is volpnt~r.ily su~_mitted by fimiily 'mem[>ers or relatives of a missing -p~rsmi, and tji.e . 
coroner coll~p;ts samples from the unidentified deceased. Those samp\es are sent to DOJ for 
DNA analysiS:and compirison.27 

. · ,, ,( -

Claimant's Position 

.Claimant contends th~t the lest claim legislation constitutes a reimbursable st~te-mandMed 
program pufsuant to articie 3diI B, se~ticin 6 ofth~·c~1if6rriHi Constittiti~ii'and Government 
Code section 17514. Claimant seeks reimbursement for the ~ctivities reiated to postniortei:n 

· examinations of unidentified bodies and human remains· and rep'orting the death of unidentified 
persons to the DOJ. Specifically, claimant.~l!eges the follpy.ring actiyities are pow required 
relating to.~ postmortew examination or autopsy: · 

o · Deveiop pdliCies and procedures for the initial'and continuing implementation of the 
subiect law~ - · - · · .- · · · ' · ·· 

J . , ' . . 

• Perform auto.psies, including any ~equired microscopic, toxicology,.and 
mic.robiologicaLtesting,'pliotographs, fingeiprints, tissue sampling for futurt;:.DNA 
testing, X:-ray notation ~t.th~-~!;l ofd~~tl:J.. location of qi~ death, dental examination, 
and preparing the fin~,! report to the DOJ; _ . . · 

• Storage and autopsy samples under appropriate conditions, inchidirig tissue and 
fluids, in proper receptacles, and f!,liowing access as necessary for periods of time as 
required by the autopsy protocol; . 

• .. Death scene investigation and related interviews, evidence collection, including 
specimens and photographs, and travel as required for the fulfillment of the 
requirements, including travel to pick up a body for autopsy, and to return the body to 
the original county, ifit has been transported out of the county for autopsy; 

• Train departmental personnel to prepare the final report to the DOJ; 

• Participation in workshops within the state for ongo1ng professional trailiing as 
necessary to satisfy standards required by the subject law. 

25 Penal Code section 295 et. seq. The list of'felonies is in PenalCode section 296. 

26 Penal Code section 14200 et. seq. 
27 Pen~! Code section 14250. California Department of Justice, Office of the Attorney General's 
website <http://www.a:g.ca:.gov/missing/content/dna.htm> [as o_f April 18, 2003]: This program· 
is the subject of the DNA database test claim tiled by the county of San Bernardmo (OO-TC-27). 
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Claimant notes that sintllar duties to those abovewere found reimbursable, as evidenced by the 
State Controller's Office Claiming Instructions .for the "Sudden Infant Death Syndrome (SIDS) 
~~ry~~~~~ ·. 

Claimant also responds to the DOF's contention (stated below) that the activities of the test claim 
legislation are discretionary by arguing· that the coroner, under Government Code section 27491, 
has a statutory duty to "inquire into and determine the circumstances, manner, and cause of" · 
death and qonduct necessary inquiries to determine, among other things, whether the death was 
"violent, sudden,· or unu'sual," "un~ttended," and if the qeceased h~d "not been attended by a 
physician in the 20 days before death." Claimant contends ·that these requirements have· been 
supplemented, pursuant to Government Code section 27521 of the test claim statute, to 
detennine the identity of the deceased. Claimant si:iites that prior to the test claim legislation 
certain activities, such as talcing pain). prints and hair.srunples, hl}d been limited to homicide 
victims. 

State Agency Position . :· ' 

In its comments o_n the. test claim, the DOF sta~es that pursuant to Government Code section 
27491, the decision by a coroner to. examine unidentifiedremains (other than DNA sampling) is. 
a discretionary act that.is not currently required by the ~tate, nor was it required prior toJbe test 
claim legislat~on. Any subsequent requirements, accorqi:t;ig to DOF, regarding autopsy 
procedures are only initiated when a coroner chooses to examine unidentified remains. 

DOF argues that the investigating law enforcement agency's report to DOJ iS discretionary as 
well, because it is only init.~ated once the discretion to investigate a related case is exercised .. 
Thus, DOFcoricltides that thh(test claim does not contain a state 'mandate that has resUited in a 
new activity or program and a reimbursable cost' 

DISCUSSION ; ··, 

In order fqqhe test claim Jegislation to iinpose a.reimblirsable state-mandated program under 
article XIII B, section 6 of the California ConstifutloI1 B;nd.GovernmeritCode section 17514, fu,e 
statutory language must mandate a new progrrup or fill increased. or higher level of service over 
the former requ_ired, level of service. '.'Ma11dates" as used in article XIII B, section 6, is defined 
to mean "orders'' or ''conimands.''29 The caJ.jfoini~.$uprerpe Court has defined ''p~ogram"-

. subject to article;XIII B, ,s~ction 6 .. ofthe Califontj.a Copstituti,o~ as a program tlu!tcarries out the . 
governmept~l fwiction of prqviding a. ~ervi.ce tci the public, or laws which, to impiemerii a state . 
policy, impose unique requirements on local governnients and do not apply generally to all ' . 
residents and entities in the state.30 To determine if the "program" is new or imposes a higher 
level of service, a comparison must be made between the test claim legislation and the legal 

28 • ' .. ,. . . . . . 
Claim.ant refers to CSM# 4393, a test claim on Statutes 1989, chapter 955, entitled Sudden 

Irifant Death Syndrome Autopsici, which was. found to be a reimbursable mandate .. 
29 Long B~ach Unified School District v. State of Calif.ornia (1990) 225 Cal.App.3d 155, 174. 
3° County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56. 
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requirements in effect immediatelybefore the enactment of the test claim Iegislation.31 Finally, 
the new program or increased level of service must impose "costs· mandated by the state."32 

This test claim presents the following issues: 

• Is the test claim legislation subject to article XIII B, section 6 of the California 
Constitution? . · 

• Does tlie test clairll legislatiori impose a new program or higher level of service on local 
officials within the mearµng of article XIII B, section 6 of the ·California Con~titution? 

• Does the test claim legislation impose "costs mandated by the state" within .the meaning 
ofGove~ent Code sections 17514.and 17556? 

Issue 1: Is the test daim leglsllition subject to article XIII Bj section 6 of the 
California Constitution? 

A. Does the test claim legislation impose state-mandated duties?· 

Article XIII B, section 6 Of the California Constifutiori provides; with exceptions not relevant 
here, that "whenever th~Legislatti!e or any state agfaicy mandates a new program or higher level 
of service on· any local government, the state -shall provide a subvention of fundS," This. 
constitutional provision was specifically intended to prevent the state from forcing profains on 
local government that require expenditure ·l:iy local"!;iovefnments of their taX reveriues.3 Jn this 
respect, the Californi~ S.upreme Court Elll.d the courts of appeal have held that article XIII B, 
section 6 was not intended to entitle local agencies and school 4istricts to reimbursement for all 
costs resulting froll1. legislative enactmen4;,,but only those costs "mand.ateci." by a new program 
or higher level of service imposed upon them by the state, 34 

. ; . , 

To implement article XIII B, section 6, the Legislature enacted section 17500 and followjµg. · 
Section 17 514 defines "cost~ mandated by the state" as "any increased costs which a local 
agency or school di.strict is required fo incur".'~ >as a result of any statute. ~: .which mandates a 
new program or higher fevel of servfoe Of ah existing program withiri the meaning of Section 6 

• ,' • ' - - '· . • ·• 0 •! '·. ,·-·.·· • . - . I ·,• -, ' - •· ·'.( . -'• - . ,:. . .., 

of Article XIII B of the Cahforma Const1tutlon." Mandate 1s defined as "orders" or··· · 
"commands.;;3s Thus, iii ord~r for a statUte io be subject to article ;xiii B, section 6, the stafutory 
language must COnUnaild or order an activify or task OD lqcal governmental agencie~. If the 
stafutory fangiiage does n.c)t mandate coronefa to perfom1' i{ task; then. compliance with .the test . 
claim stafute is at the. option. 6f the coroner and a reunbursabfo state mandated prograrii. do' es not 
exist. · ' ' · 

' . 

31 Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 830, 835. 
32 Government Code section 17514. 
33 County of Fresno v. State of California (1991) 53 C!!-l)d 4~2,.487; County of4os Angeles, 
(1987) 43 Cal.3d 46, 56. County of Los Angeles v. State of California (1987) 4~ Cal.3d46, 56; 
County of Sonoma v. C,~mmission on State Mandat,es _(2000) 84 Cal.App.4th 1264, 1283-1284. 
34 Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 834; City of San Jose v. State of 
California (1996) 45Cal.App.4th1802, 1816. · · 
35 Long Beach Unified School District v. State of California (1990) 225 Cal. App. 3d 155, 174. 
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The question whether a t~st cl~iW ~ta~te is a state~mandated p~ogram :w~~n tjle ~eaning of 
article XIII B, section 6 iS purely a question of law. 36 Thus, based on the principles outlined 
below, when making the determination on this issue, the Commission, like the court, is bound by 
the rules of statutory construction. · · :. · · 

Health and Safety Code section 102870: This section, enacted in 1995,.requires coroners to 
forward dental examination records to the DOJ ifall,ofthe following apply: (1) the coroner 
investigates the death, (2) the coroner is unable to establish'the identity ofthe body or remains 
by visual m~~ns, fingerprµits or·~tlf.~r.identi~g datfi, and (3) the coroi;i,er has, a dentist conduct a 
dental examination of the body or remains and still cannot identify the deceased.,._ - _ . -_ · 

The test claim statute (Stats. 2900, .ch. 284) tec~ic~lly 1m1:~n_ded su,[>~yision (b) oJ section 
102870 to refer to Government Code section 27521 and to the Violent Crime Information 
Center.37 ThiS arriertdment fo' the test claim statute do-es'notimpose an)'state mandated duties on 
local agencies. Because this arrietidment to'section 102870 irriposes'hci 'state-mandated duty, 
staff finds that section,102870, as amended by Sts,tutes 2000, c:hapter-Z84, is not su,bject-to article 
XIII B, section 6. 

• .! ·-· ·, •• : fi 

Penal Code section 14202: This section, operative. since 1989, imposes requirements on the 
Attorney General to rnaii:ltain the Vioierit cr:lrhe Inforfuatiori Center'.'· The' test claim statute 
(Stats. 2000, ch:·:284) technically amended Penal Code section 14202 by adding a reference to 
Government Code section 27521. Therefore, because this amendment imposes no state
mandated duty, staff finds that Penal Code section 14202, as amended by Statutes 2.000, chapt~r . 
284, is not subject to article XIII B, section 6. · 

.', : , ( ~-.L, · ·· .' · ....;' ~, .' . ._ . '·-. , '<J"r_ . :< '. . , • . il : .r , • )- , _ · .,,. ~ 

Govern)])ent (:od~. ~ectj,on_ 21~n.1 :. This sec.tion requi{e~,a l,oce,l t~w, :(JP-fo'rcell1ent Jig~l}.cy 
investigating t.J;i.~ .?.e.~~. pf1~· uni4'~11ti~r~d;p~~qn.~p/iB8~,1~e.-;deaili. ~o· th~}?.9,~ 'no i~terth~n 1 o 
~alenda~ days,~~~i:,the1~~t~ th~ ,J;>pdy 01 ~~an. l'fll,lal.M, a_i:e, q1scoy~r~d. P:\l~ffu~e tllis ~ecw~~ __ 
imposes.~_r.epprtii:ig req1!~re¥1(JP.t qn_ a l,o,cal a~ei;i.cy, .. staff ~~ tl).at G~v(J~npwnt C'.?~f) .sectiol}. · 
2752Ll:1mp.os~s .. ~ staty.-m!¥14aty~ d~fy, .al.}.d 1s tper~fqrf'..SUbJ,ect to ~arti~le x,:m B, sectlbn'6, 
Therefore, this statute is further discussed below. · · ·· -- · · · · · 

•. -~""'. '. . ". . • : 1'• • ; : • ''1 : ._, ~· ' ' . 
Government Code section 27521: This section 8pecifies that autopsies conducted a_t ¢e 

· discretion of the coroner.shall include collecting identifying data on the unidentified body 'or· 
human remairis'and repohiiig the data toDOJ: '1.1 · · -- , ' - - -- ,. - • .. ·'" 

:: <: ::;:·~f'. · :r,-···~·; -:··:1 ·· .·.. . .:~t{."{. '] ::. -~ .! • · •. -•. i·;·:-·-,.-~ 1,- -~ : _- _ ..... : .; .• , 

The i~su(J. i~. w9eyi7r .. Pt~ ;~?.~.iyiti.t'.s, un4e~ (},o.ven;n?-,~m. c;o~~ sectioil 2.75<2, l. p'e!:forrneq in. . . . 
conjunction wit)l !l· coro.ne!~orqered a~tqps:i.on.~11 Uiiig~ntifie4 boqy <>tJiiin1!l-U.X~P1.ains, are state
mandated activities and therefore subject to article xm: B, se9tioIJ.' 6.".' ~ubdi:Vis~9ii (a) state~ that 
any autopsy conducted "at the discretion" of a coroner 'on an'urudentifibcfhody' or hum~ · -
remains shall be subject to section 2752L 

.. ~ . I . , . 
·'j' ,' 

.. _: 
... 

. ,_: .. 

36 City of San Jose v. State of Californiq,supr_a, 45 Cal,.App.4th 1804, 1810; .. ;•_· . 
37 As stated above tinder fofated programs, theViolent: Crime Infortilatfon Center is adnfuiistered 
by DOJ tb assistin;ideiitifyirig arid apprehendihg persons responsible for!S'pecific violent crimes;· 
and for'tbe disappearance and ·exPlciitatioii cif persons: (Peri. Code, § 14200 et. seq.}.' · .. 
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Subdivision·q;)-.stat~s. tijat ~q~cy coroners are tci iii,cliide lhe._folloWilig' dafu in the discretionary. 
autopsies: ' ·."_: :;.: '·:' ., ' ·; ,, ' . - . ' . - .,', .· .· .- . ·'': - . : . . . ·. e 

1. All available fingerprintS and palm prints; 

2. A,d~tal examination consisting ofdent!ll charts, and d.en~l.X~ray~.ofthe ciece.;s.eci .·, , . 
p¥r~qn'steeth, w,ffic:h,m11y:be conducted on the body or huµian reinains bya·,q~~ljfied. 

_ : gyntist a~ deternili+,~4 _by, the coroner; ": " · ·· _ . . · , .. . . ., -

3. Tlie,.collecticni 6frl:ssue; i:D.ciudirig a' hair sample; or body" fluid samples for future 
• ' ..... '> ;""'' '. . ' _,. -. -~ ., - ... . '·1 ' • . ' ,. • ' . ' . DNA testing if necessary"'···· ...... ,._· · -.. .. ·. ,. "· · ·;~, --' · 

. ' I 

4. :Ftorik! mid i~tei:al f'abfalpti'o'tographs with the sea.le indicated; 
,1:-~·:·· .. ·. \·~x:. .. · ...... ·~\·1l· .. ..": .. ·-t; .:.)" · · .. _... · .. -;;·, .... ·: ~_.,._."> ;! =!i ,_ .. ;, ·.-·1·. ·· . 

5.,., No~ti.C?i:t. !l.Pd)l.ioiograpl.1$1 _with.1;1; ,~c;al.e, of sigajfic,:ant sc.ar~. marks, tattoos;· clothing 
ite~, or, ot)l¢f p~r~onal .¢t':fe~ts folind w!ili, .o.r µear the bo,~y; . , ; . . . · . · . . . . ' - . . 

6. · Notatio~ of observatiOrui pertiti.erit to'tlie estimation of the tifue of death;·· 

7. Precise documentation of the location of the remains. 

Subdivision Cq)"~kfas. ~~! th~, ~kaip#iatipn of ~utopsy "may m~I~de ~11 body").{:~ray~.~·~ .. 
. · . . ' - . . .... 

• > ; . 

Subdivision ( d) ~tate~ the ¢oroner·shall prepare a final n~port of investjgatioµ in a fomiat. · 
established by; POJ, tq inch;de. th~ ai.;topsy information in subdivision {b ). 
SubdiV'isYSri ((:) .statei:' ; · · .\ · " - · " 

.. !•' ':' ' ; 

The bqdy of an. llDidentifi~d deceased person may not be cre'mated or burled -~tll the· 
··' · _; ,, .l .- ·~··- '"• •· ,.· ··-~ ,··~ .· • :,•· ·., · •' .. ·• -·· ~ .... \·, · ,. ··' I t ·_, , 

jaws (maXillaano manOiblewith·teeth)and otliet tiss'ue samples ate'retamed fo'r future 
· · ·assio1e1tise.'·· uilless1lie-dotorierh~la~fufu1iried=thattiiebod'·'-.c;t"tli~UftiCientifieci · '· ..,: 
~e86~!;€a~·~1:sbri:ke.~'=~tirrciied'~igili,fi6~f<lgt6riorati6ri 6~ dec%tnpo~iti6ri.;'ili6'j~w1lshan · 
ncit-~e.{einqVed tiriti.tiliilii~iii~t61§r5e'f'6ie· the .body is creniaiea'ot iJtiri6d~ ·.'The. c6tonet' · · .. ·. 
shalFtetairi the javis\ and iothet tisstfe s~mples •£br. oti.e yeifr' a£ter 'a f)b~itiv~ idelitlfi6·ation)s 
made, and no civil or criminal challenges ar~ pehdfu.g;· ot indetii'lit~i~. ' " _·.·: · · · · 

Subdivision (f) states:"' · · · ·. ,. ,; -· . ·' · ·· •· '' '''· ·. ,,:!. '' · · •-:. :' 
'~. :,:~-:,• :i.i ;' :·:;.1 i :··.'".t ,, 0 \°',•r ; . .,'• i• ·~ ;·.,.r·.:,1.:'' _.' '• - ':'; , I•'• 

If the coroner wfth the aid of the dent8.l examiiiatj,cin iµid ariY. 'o1:h~r.iP,~tjfy\]lg f1Ddjpg~. ~& 
unable to. establish the. identity of the body or human remains, the coroner shall submit 
.~ental dnarts:fuid' den4\j X•r~~~ of tlj.e \ihldelitified decehlfed pgt8ori'·tci1·the D~partmeiit of 

- , Justice oil 
0

fci'i'1~s iihp~iied by 'th~'I)epartrnent hf Justiee \Vithili: 45"tfays 'cif tlie date' the : : . 
bocl'y':~~.1,1tiriiilll?en1a~¥:"f.er~ discov¥'r~tt· · · · · > · :(:. · "'J .. ··: :::'_ . ,:, . · ... '"· ·· 

· Subdivision (g) ~tates: . ' - , . . ,, .. '-~~.::, ;;: . , L. 

If the coroner with the aid of the dental examination and other identifying findings is 
unable to establish the identity of the body or human remains, the coroner shall submit 
the final report of investigation to the Department of Justice within 180 days of the date 
the body or human remains were discovered. 

As noted above, the DOF ai-'gues thafpmsuant to Goverrinient·Code·section 27491 (a pre•l975 
statut,e,t,!i~t stfl,~,es tlJ:~ t)lpes of 4~!lt)l.o,v7'r;which ~h,e co~pner has)t,1~5lJ~tjon~ .tl:le ~or?~~~· s ..... · ... 
decision,to.,examine uajd~ntjfied,r~wams. (pth~~ t.bim.PNA,·sEl111PJiAg) r.~ .!l. 4!.1?9!,",et1oµllf)',a(}t ~at ;s 
ncit ci.ITTenti)r r.eq~ireii J:iy the s·tate, .nor was. it r~q~\f-~d: ptioJ. .to. th~ :t~sf i;il.aim ~egi~l!!.R9ni, AD.y ... · 

190 

.r.. 

,'-



subsequent requirei;nents, according to J?OF, regarding auto~~y procedures are only initiated 
when a coroner chooses to examirie unidentified remains. 

Claimant responds to DOF by arguing t~at the coroner, under GovetllP.~nt Code se~tion 27491, 
has a statutory duty fo "inquire into and determine the circumstances; manner, ~nd .?ause of' . 

·death and conduct necessary inquiries to determine, among other things, whether the death was 
"violent, sudden, or unusual," "unattended," and if the deceased had "not been attended bi a · 
physician in the i6 days before death."' Claiihimt contends that tliese reqtiifemen:ts have been 
supplemented, pUistiantto Gov'ernment Code section 27521 of the ·test claim statute, to· · 
determine the identity. of the deceased. · .\ . · 

Pursu~nt fo the rules of statutory ·caiistructioii:, courts and administrative agencies are·requif.~Ci, 
when the statutory language is plain,to enfofolthe statute accol:diD.g to its terms. the California 
Supreme CoU:rfexpfaineci:' .. · • · ;, . r. : 

···~ .- •;, .... \,_ ~ .• 1.-, ·'r. ' .~.·-, - : ' ... ~· -~ ... :...!..,·.~ ,_ ... \. :, .. 

. In stf!,):utory ~onstructip.n i;:ases, our fup.damental.task is. to ascertain th.~ inten1 oft)le . 
lawm.akers so as tp eft:c;ictu~te th~.purpps!f of th\) ~tatlfte ... We begin by examining the 
statutory language, giving .\hi;: words thei,f usual and .ordinary m.eaning. I.f the tf1rms of the 
sfatiit'ci'are lm'.ahi.bigii6us, we1presun'1e thi:'lawmhlcerli meant .what'they said, and the plain . 
meaning of the l~nguage go\reri:ii [Citations cirrutted]38 

· 

Subdivision. <a.L~r9b~e1~ent Code s~cti~,n 27S21s~tesr'.'ta~ny pos~9.rt6d; examina~,9.n or 
autopsy ccindileted at the d,iscre'tion of a c.cifoner upon, an 1,\lliden1;ifie:4 body or htuni:m rem;µ~ 
shall be subject to t1llsjectioh.1

' (f~P,.h~~is add~dJ Th.e pl~in'.Ja~gljage 9~,s1i:ibdiyiiio11 (~)is 
unambiguous in making the coroner's autopsy activities discretion~ rather ~~n. mandatory .. 

If a local,a,geni?Y, ,dyc~~i9p. is disc:r~tionary ,"no ~wte-man~~e9. cosw will be fo):!li,d~ In,GitJ'. of .... 
Merced v~· §tate of <:;alif/:/i-riia"39 41 w~clf. tpe court.det~~ed ~~t tlje city's degisiori to exercise 
eminent.domain, :Y{a~ discr~tio~ary S<;J. tn~t llO state reimburiemenf \Vas. requjred fqr los.S. Of 
goodw,ill t(i.busme~Sti~'ove(\YhiCb er@i~nt dolllajp, \'{as'e.X.e~cised, the court re,aSoned ~follows: 

•. ,_I . . • . • , ~ l • .·;. • · , , -.~ " 

We agree that the Legislature intended for payment of goodwill to be discretionary. 
The abo:ve authorities reveal • .that whether a city or county decides tq exercise eminent _ 
dom~in is, e~§e~tiaily,' 0.n cij)tion of the ~itY or comity ~athe~ tba1l"a mandate ~ffue state. 
The fundamental concept is that the city or county is not required to exercise eminent 
domain.: [Emphasis added.] · ' · · ·•· ·· : 

In deciciirlg .~~t;~ tci~t ci~µ# ·~t,a~t~'S a,ci#~jtj~~ ·µn1%~~d OJ;\ SC~cio~ wstri~k fuat eleqted ¥., . Ti 

participate in yoJ~~ary c~tt~gpriR?Lprog~a;qis ,di4'not cpru.;titji!e a,' reimblll'.saql~ state 1Tlandate, the 
Califori:iia SupiemlC9uij reC:entlichai.a,Ctt:rized~the C{tY of Merced case as· follows: .· ". . . . 

' .- .. . •· • ' • . • • . 1 .. . ' ., • . . : . l }t", . • " -. :\." ..• ' '-· . . ' 

. [T]he core point articulated by the court in City of Merced is that activitie's undertaken 
at the option or discretion of a local government entity (that is, acti.ons und.er4iken . 
without ~y l!Jg!!l COlJ1pulsion or, thre,at qf penalty. for nonparticipation) do not trigger a 
state maridate'and hence do not'requfre reimbursement of funds - even ifthe locale~tity 

•',. 

38 Estate of Griswald (2001) 25 Cal.4th 904, 910-911. 
39 City of Merced v. State of California (1984) 153 Cal. App. 3d 777, 783. 
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is obiigated to incur costs as a resul(of its discretionary decisi~n to participate m. a 
particular p.rogram or practice.40 · · · ; ' · ·· · · · 

The legisla,tiv~ histoty·bfGovernment Ccide' section'27521 also indicates that its autopsy • 
activities are not niandator:Y.: ,. ' · . · · 

' ., . '.. ' ·::· .. : 1 . • ~ ',l . ' • 

As introduced, th.e,,test claim legislatjon i:gcluded.a mandatory autopsy in· cases wher~ the 
coroner could not ptherwise identify pie body .. The origina! version qf SenateJ3ill No._ 1736 
(Stats. 2000, ch. 284) ameqg~d Health.!illd Safety Code sectjon;)02~70, stating in relevant-part: · 

SECTION 1. Section l 02870 of the Health and Safety Code is amended fu'read: 
10287,0. (a).In cj.e(itjls jnyestigated py the coroner or medical exa.miJ;ier wjlere he or she is 
uriabilto: establi~h the iden~ity 9f the body or lnnnan ren;iai,ns by vismH means,,, . 
fingerprints, or other identifying data, the coroner or medical examiner Bllij' ~&,'re a " 
qiiedified dentist, as detel'fftined b;,· the eoroBer a,r medieal emuuiner, earry e11t a· deBtal 

. eil~aa~e efthe'body er'htima5f:eE.1ahis:'sha/l conduc(a m·edfoal exarninatior! on the 
body or hu'man ienfains that includes, bu{ is' not limited to/ au the following procedures: 

' .. --~. -, . ·_: .·.. :'.1 .· '>·;·- ... '. ••. : ·~;:'. '\ .. -:..:~ ...-.11·' , ,-:. . . ~- '~ : • :.~.- . 
The May).3, 200P ver~ion ~~nded th~ bill. tQ rp.ov~ these tu;1;idep.tified J?o.dy a1l~RBY procedlll'es 
to Govei.mnent Code sections 27521 ,'and fo make the procedures discretioti,ary. . 

' . ' . ~ ' . . 

Rejection .9f ~ spe~ific, :i:irqyt~i()n, containe?.in an ~ct as ori~ally inp:oduced)~ most P,~r~as~v,e 
that the apt1 ~h9U,Id:*ot pe interpreted ~Q inplj.;de wha,t was !~ft mit.41 ~pice ¢.e bill originally . 
required ail, au tops~ ~q(unidentified d~ce,dents· •. but w.as ai11e):i,~e4 to inalc~ the, ~utopsy . 
discretionary (fe~pipg c,9il.sist~nt 'witP 'th~. statiito,ry schei;iir)d:P.e a~topsy .should not be 
interpreted·to be a recji.ilied activity. . 

• . • • . l' ' - ' ·'. .· : - • ; • ' . ' '·- .- ' • ·; • . . ; ' ' , .. - . :. . i . . :· 

Therefore, becai.i.lie GciverrimenfCode sectior(27521does not con8titii.te a state mandate, staff , 
finds that ids riot subjict fo article)d:ti B, s'68tiori' 6: This fuclude's ~11 the acti:0.ties of sebtion 
27 521 because tli~y areli:~sed:On the tororiet' s discretion to' att6p'sy, iiidi a~ ·~l.itnmtting autopsy 
data, submitting the fihai report of investigatlbn, retentiob.' drj'a:i#s; and submittfug"dental 'rebords 
to DOJ. ... , 1 ·.' • • ••• , •• •• ··' ··.:.·:... "· 

····, ,~, "r(··· ··. • •. ··~ •· ··ii ,•"I~ .. :• ~ ·.·~ ;,, , 

B. Does G,over_nme:~~ Code'section ,2/52_1.1 qualif'y as ~-progrl\~ urider a.rf!c,I~ x:µ:i B,_., .. 
section 6?·· ·· · ·· · · · ·. · ' · · · · 

. ,. 

In order for the test claim legislation to be subject to article XIII B, section 6 of the California 
Constitution, the legi?lation must c_onstitute a "program," defined as a. program that carri~s _out 
the governmental fllrictiorl°of pr'C>v'fdmg ~ ·syfvice to .tJie public~· or lav::~ Y.,hi~g tp _(inpleD:i~nt a . . 
state policy;· hnpOse Uriiqlierequhemen~· 0H'16~al gc>V;erhrilents and d6 1not apply'generally to an 
residents and entities hi. the 'state. 42 bliiy one of these fuldi~g~ is necessaty to trigger ii'.rtic1ci· · · 
XIII B, section 6.4~ ·· ,. ... ... .. ' -,,. • ·: 

.; 
. .. !·~- .. •' . 

40 Departineht of.Finance i< C6rninissi0n oii' State M~·hdatiift' (MfJ-Y 22;'~~03, S 169219)'~: Ca~. 
4th._. •i\·. •,' · ...... •·. ' " . ..,.. ' ,. .. . . ........ ·• .·. · .. 

41 Bollinger v. San Diego Civil Service Comm. (1999) 71 Cal. App. 4th 568, 575. Also see 
Robert Woodbu1y v. Patricia Brown-Dempsy (June 3, 2003, E031001) _Cal. App. 4th._ 
<http://www.courtinfo.ca.gov/opinions/documents/E031_ 001.PDF> 
42 County of Los Angeles, suprq! 43 9aL3d ~6, 56. , . r . 

43 Carmel Valley Fire Protection DiSt. (1987) 190 Cal.App.3d 521, 537. 
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Government Code section 27521.1 involves the duty oflaw enforcement agencies investigating 
the death of an unidentified person to report the 9eath to. DOfno later than 10 days after the body 
or human remains. are discovered. This is a program that pn'Y~ides govenunenfal functions in the 
areas of public safety, criminal justice, crime and vital statistics, and location of missing persons. 

Moreover, Government Code section 2752L1 imposes unique data collecting and reporting 
duties on· local law enforcement agencies that do not apply generally to .ail residents and entities 
in the state. Therefo.~e,. staff finds that the test ~laii.n legislation constitutes a °'program" within 
the meaning of article XIII B, section 6 of the California Constitution. · 

· D~es Government C~d~ se~f10:~'2?s21:1.impose a'new program qr higher 
.. •. l :•· •. . . ' 

Issue 2: 
leyel of service on local agenciirs .within the .Qleaning of article XIII B, section 
6 of the California Constitutjo~f 

Article XIII B, section 6 of the California Constitution states, "whenever the Legislature or any 
state agency.mandates a new program qr lµgher level of servic1:, cm any loqal govermnent, the 
state shall provide a subventio11 pffuncis." To deterrnii1e if t!J.e ."program'':is µew or imposes a 
higher level of service, a comparison must be made between the test claim legislation and the . 
legal requirements in effect imrifediateiy before the enactirient of the test claim legislation.44 

' ·- ' ' ; ·- •,. . ' 

Government Code section 275:2i.1, law enforcement agency report·:. This section requires a 
law enforcement agency investigating th:e d~ath of an ~dentified person to report the death to 
the DOJ, in a DOJ-approved format, within l O days of discovery. · · · 

DOF stated that tpe investiga~ing.l!!W en~i;ir9ement ag~i;icy's report to DOJ is discretionary 
because the local law enforcem~mtageI).cy has to first choosetp go forward with a criminal 
investigation .. According to DOF, DOJ's report i~_only initiated once thedi.scretion to investigate 
a related case is exercised.. ,, , 

• • ' • f • 

Staff disagrees. Failure of peace officers t8 investigate criminal activities would _be a dereliction 
of duty.45 Californial;tw imposes on sheriffs the duty .to "preserve peape,"46 arrest "all persons 
who atteiµpf to commit or who have committed a public. offens.e, "4 .and nprevent and suppress 
any affrays, qreacl:ies of

8
the p·eac~, riots, and insurr~c~io11s, and)nvestigate public ~ffenses which 

have been committed." Police have th~ saqie,duties.49 ;These are mandato_ry duties, as.,. . 
evidenced by use of the word "shall" in the statutes. 50 

. ' . , . 

Preexisting law requires 
5
\aw ~nforcement to imm~diately report tQ poJ ~li,en a person reported 

missing has been found. Also, for found children under 12 or found persons with evidence that 

44 Lucia Marf/ni.fied §.~hoql Dist. v. Honig, supra, 44 Cal.3d 830, 835. 
45 People v; Mejia (t969)272'CaL App. 2d486, 490. . -· -
46 Goverru:iient Code'section 2'66oo'. ' · 

-~ i 

47 Government Code secti~n 2660{ 
48 Government Code section 26602. 
49 Government Code section 41601. 
50 Government Code section 14. 
51 Penal Code section 14207. 
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they were' at risk, 52 a report must be filed within 24 b:ours after th~ person is found. And if a 
missing person is foµnd hlive· or dead Within 24 hours and local law enforcement has reason to e 
believe the person was'abdu!Jied, iocal law enfdtcement must also report that information to the 
DOJ. 53 These statutes do not requite the person to be found alive. ·.· · · 

Given that law enforcement already had to report to DOJ findings ofin.issing persons, the new 
activities {oi: °fmding a deceased person are limited to those in which the di;iceased is over 12 and 
not a missing persdn with evidence of being at risk, ·as defined. · · 

. • ,!' .• ·,·,. : '.·1 . . .. , . . 

Thus, staff finds that it is a new program or higher Jevel .of service for local law enforcement 
investigating the de~ili of.an µnidentified person.to report.the death to the DOJ, in a DOJ
approvea ':format, within 10 calendSr days' of the 'tlaie the body 

1

or hUm.an iemainS are 'iiiscovered, 
except for children under 12 or found persons with evidehce that they were at risk, as defined by 
Penal Code sectionJ4213. .. 

. -

Issue 3: . . Does Govet:nment Code section 27521.1 lmpcise''"costS mandated by the 
state" jVithin t~~·mearliiig of Government Code' sections 17514 and 17556? 

In order for the a<?.tivities listed above ~o,i111pose.,a r~hnbmsable st;11.,te~ma~dated program under 
article XIII B, section 6 of the Califomia Constitution, two criteria must apply. First, the 
activities must impose.costs·mandated bY the state.54 Secorid, no stai:uto'ry exceptions as listed in 
Govern.merit Code section 17556 can" apply. Government Code section 17~ 14 defines "costs 
mandated by the state" as follows: · · 

... any increased co.sts which a local agency or school district is reqilired to incur after 
July 1, 1980, as' a result of ariy statute enacted on or'aftei: January 1: '1975, or any 
executive order implementing any statute enacted on or after January 1, 1975, which 
mandates a new program or higher level of service of an existing program within the · 
meaning of Section 6 of Article XIII B of the California Constitution. 

In its test claim, the claimarit' stated. that it would.in:61.fr costs ofover'$200 per'!l.nniiin,55 which 
was the stiihdard under Government Code se'ction 17564, subdivision (a) at the tiffie the claim:· 

. was filed. 56
. There is no' evidence iii the record'tci i'ebut this declaratio'fi. In addition; 'staff finds 

that the exceptioris to reimbursement in 1 f;55 db notapply here. ' . 

In summary, staff finds that the test claim legislation imposes costs mandated by the state 
pursuant to'GoveriiinentC6de section 17514~' .· 

r;' •":;i': 1.,, 

52 Evidence that the person is at risk iriciudes, but is nbt limited to, (1) The petson missinif is the 
victim of a crime or foul play. 2) The person missing i!dn needofmediCal attention. 3) The 
person missing has no pattern of running away or disappearing. (4) l'he per~on missing may be 
the victim of parental abduction. (5) The person missing is mentallr impaired. (Pen. Code, 
§ 14213, subd. (b).) · 
53 Penal Code section 14207. 
54 Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 835. Govedunent Code section 17514. 
55 Declaration of David Campbell, County of Los Ai:igeles Coroner's Office. 
56 Currently the claim must exceed $iOOO in costs. (Gov. Code,§ 17564, subd. (a).) 
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CONCLUSION e Based on the foregoing analysis, staff concludes that the test claim legislation imposes a 
reimbursable state-mandated program local law enforcement within the meaning of article 
XIII B, section 6 of the California Constitution and Government Code section 17514. 
Specifically, for local law enforcement investigating the death of an unidentified person, to 
report the death to the DOJ, in a DOJ-approved format, within 10 calendar days of the date the 
body or human remains are discovered, except for children under 12 or found persons with 
evidence that they were at risk, as defined by Penal Code section 14213. 

Staff finds that Government Code section 27521, Penal Code section 14202 and Health and 
Safety Code section 102870, as added or amended by Statutes 2000, chapter 284, do.not 
constitute a reimbursable state-mandated program because they are not subject to article XIII B, 
section 6. 
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DIGEST . This bill prohibits the cremation or burial of 
an unidentified deceased person unless specified samples 
are retained for possible future identification, as 
specified. 

This bill requires a coroner, where a deceased person 
cannot be identified, to.conduct a medical examination with 
specified procedures, prepare a final.report ~f the 
investigation, and forward this final report to the State 
Department of Justice if the deceased person remains 
unidentified 180 days after discovery. 

Lastly, this bill requires the State Department of Justice 
to develop and provide the format of the reports (notice of 
investigation and final report of investigation) to be 
submi tte_d regarding an unidentified de.ceased person . 

.. As.~~_!!!bly An!!:!.I]dm~n~ authori ze-s, rather than requires, 
dental procedures. (See #2 in analysis.) 

ANALYSIS Existing law permits the coroner to engage the 
services of a dentist to carry out a dental examinat.ion if 
the coroner or medical examiner is unable to identi.fy a 
.deceased person by visual means, fingerprints or other 
identifying data. 

Existing law requires the. coroner or medical examiner to 
forward the dental examination records of the unidentified 
deceased person to the State Department of Justice (DOJ) on 
forms supplied by the DOJ, if the ide~tify of the person 
still could not be established. · Under cu.rrent law, the DOJ 
acts as the· repository·or computer ceriter for the dental 
examination i,-ecords foi:warde.d to it by coroners ·and medical 
examiners in the state. · 

This bill expands the efforts" tel° identify cieceased p'ersons 
by specifying that any postmortem examination or autopsy 
conducted at the discretion of a coroner upon an 
unidentified body or human remains shall be subject to the 
provisions.of this bill. 

The bill requires that a postmortem examination or autopsy 
must include, but shall not be.limited to, the following 
procedures: 

3 

_.SB _ _! 71.§ 
Page 

1.Taking of all available fingerprints and palms prints. 
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2.A dental examination consisting of dental charts and 
dental x·-rays of the dec::eased person's teeth, whic::h may 
be conducted on the body or.-human remains by a qualified 
dentist as de.termined by the coroner.. . · 

3.The c::ollection of tissue, inc::iuding. a hair sainple, or 
body fluid'samples for futul:e DNA testing, if necessary. 

4.Frontal arid lateral facial phot6~raphs with the scale 
indic::ateid ·: · 

5.Notation and photographs, with a scale, of significant 
scars, marks, tattoos,, clothing items 1 or other pers.onal 
effec::ts found with·o_r near he body. 

6.Notations of observations pertinent to the estimation of 
the time of death. 

7. Precise d.oc::umentation of the location of the remains. 

Th.e bill provides that the. postmortem. exami'nat.fon or' 
autopsy of ·the unidentified body o'r remains may inc::l1ude 

·~f~il ~6dyX-r~ys. · · · · ·. 

The bill recjtji.res the coroner to' prepare a fin.al report of 
investigatio~ in a . format est'atilished ·by the State ·, · 
Department of Justice ( DOJ) . . The firial r~p'ort shall list . 
or descri)Je th!'! information collected, pu~suaht to' tne · 
postmortem examination .or 'autopsy cond,uc::t'ed by _the coroner. 

The bill pro~ide, f hat the body o~ an unidentified deceased 
person may not be cremated or buried until the jaws 
(maxilla and mandible with teeth) a_nd other tissue samples 
are retained for future possible use. Unlesi.the coroner 
has determined that the body of the unidentified deceased 
person has suffered significant.deterioration or' 
decomposition, the jaws shall not be removed until 
immediately before the body is cremated or buried. The 
coroner shall retain the jaws and other tissue samples for 
one year after a positive identification is made, and no 
civil or criminal challenges are pending, or indefinitely. 

4 

SB 1736 
Page 

The bill provides that if the coroner, with the aid of the 
dental examination and any other identifying findings, is 
unable to establish the. identity of the body or human . 
remains, the coroner shall 'submit dental charts and dental 
X-rays of the unidentified deceased p.e.rson to DOJ on forms 
supplied by DOJ within 45 days of the date the body or 

Pa~~~ of6. 
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human· remains were discovered. 

If the coroner, with the aid of the dental examination and 
other identifying findings; is unable to est'ablish. the . 
identity of the body or human remains, the coro'ner shall 
submit the final r.epoi:t of investigation to. DOJ wi.thin 180 
days of the date the body or human remains ~ere di~co~ered. 

This bill requires any law enforcement agency investigating 
the death of an U-nidentified·person to report the death to 
DOJ no later than ten days after body or human remains were 
discovered. .. 

This bill requires ·ooJ to compare and _retain the firial 
report of investigation that coroners'and medical examiners 
send to DOJ. 

Background 

Sponsored by the California Society ·of Forensic Dentistry, 
this bill is the aftermat.h of years .of volunteer consultant 
work done by members o'f the Spciety,' helping bOJs · 
Missing /Unidentified Persons Unit track dowri identities of · 
approximately 2,200 unidentified dead persons in 
California. From.their work, they say it.has become clear 
that there is no consistent manner by which evidence is_ ·-. 
collected or retained,· and that' iriforrilatiori repoJ;"ted to th~ 
Attorney General varies from grossly inadequate to 
extremely ·detailed. Further, uni·deiritified bodies have been 
buried or cr~mated. without the retention of evidence.that 
could assist in the identification of_the deceased at.a 

·future" date. 
..J" 

FISCAL EFFECT -----· ·~-------· Appropriation: . No Fiscal ·com. :'. Yes 
Local: Yes 

Fiscal Impact (in thousands) 

5 

Major Provisions 
2002-03: 

Coroners 

2000-01 

..... 
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2001-02 

----·--·-----~--· 

Unknown, potentially 
Local significant, 

nonreimbursabl~- costs 
Dept. of Justice 

probably 

Under $156 anri~a11y· 
General ' 

SUPPORT '(Verified B/17/00J 
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California Dental Assistant Association 
California Society of Forensic Dentistry 
California Peace Officers Association 
California Police Chiefs Association 
California State Coroners Association 
California State Dental Association 
Attorney General 
Numerous individuals 

ARGUMENTS IN SUPPORT According to the author's office, 
there are currently a total of 2,200 unidentified dead 
bodies in California. Even with the volunteer help of the 
California Forensic Dentistry members, coroners and medical 
examiners are not able to identify these human remains. 
The reason, they state, is that records aie so inconsistent 
in content and quality, that it has been difficult to 
reconcile information from the coroner/medical examiner's 
investigation and information gathered by the DOJ on 
missing persons or victims of violent crimes. The State 
Coroners' Association's data reflect "the inconsistent 
nature of evidence collection and retention for 
unidentified deceased persons." 

The bill establishes a statewide protocol for the 
investigations conducted pursuant to statute, expand the 
type of examination required, and require retention of jaws 
and other tissue samples indefinitely for possible 
identificatioD in the future. 

The DOJs Missing and Unidentified Persons Unit indicates 
they support this bill because it would improve their 

6 
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ability to match their records of missing or unidentified 
persons with unidentified dead persons or human remains. 

ASSEMBLY FLOOR 
AYES: Aanestad, Ackerman, Alquist, Aroner, Ashburn, 

Baldwin, Bates, Battin, Baugh, Bock, Briggs, Calderon, 
Cardoza, Corbett, Cox, Cunneen, Davis, Dickerson, 
Ducheny, Dutra, Floyd, Gallegos, Granlund, Havice, Honda, 
House, Jackson, Kaloogian, Keeley, Leach, Lempert, 
Leonard, Longville, Lowenthal, Machado, Maddox, 
Maldonado, Margett, Mazzoni, McClintock, Migden, Nakano, 
Olberg, Oller, Robert Pacheco; Papan, Pescetti, Runner, 
Scott, Shelley, Steinberg, Strickland, Strom-Martin, 
Thompson, Thomson, Torlakson, Washington, Wayne, Wiggins, 
Wildman, Zettel, Hertzberg 
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RJG:cm B/19/00 Senate Floor Analyses 

SUPPORT/OPPOSITION: SEE ABOVE 

**** END **** 
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EMMA, I,. ffimrL y~ Appellant, 
v. 

ZURICH GENERAL ACCIDENT AND . 
. LIABILITY INSURANCE COMPANY et al., 
· ' Respondents. · 

·c1v~ No. 69ss. 

District Court of Appeal, First District, Division 2, 
California. 

August 1, 1929. 

· HEADNOTES 

(1) '" . DEAD . BODIES--PROPERTY 
RIGHTS.-CUSTODY-STATUTES. . . 
In the abseri(:e of st~tutory proxisi~n, ·there is no 
property right iii a dead body; Eil)~ ~ection 294. of 
the Penal Code, providing that a person charged by 
law with the duty of burying the body of a .deceased. 
perso11 is entitled to the, cll'.ltgdy ~ereof for th~ . 
purpose of burial, does. not confer any property 
right.. . .·;.• . 

See 8 Ca!, Jur. 921, 92.8; 'g R. t. L. 684" 

(2) L;IMITATION ,OF ACTIONS-.,~,A.TION 
OF .DEAD BODY--ACTION BY. WIFE-" 
PERS0NAL rNJthuES-~SuBDMSION . 3,'· 
SECTION 340, CODE OF civn:, PROCEDURE. . . 
Where the gravaffi.en ~f .a cause ofa9tion by a wife · 
for the.mutilation of ·her .deceased, husband's body, 
as alleged, was the shock tci piaiD.tifrs mental and 
physic~! ' stnicture, ' .and the.. wife 4itroduced 
testimony ,rudo her :physical and. mental condition: as 
indicated by: 'insoljmia,, hy~t~ria and nervousne8s, 
together witp. _ h~r. ppysipian's testimony of a simµ.ar 
character, the cause of action. w~ <>p.e for an injury 
to plaintiff's person within subdivision 3 of section 
340 of. the Gode .of Civil .Prqced\lre, requiring ,an 
action fo~ !iii injuiy to the 'person to be b~qught 
within 011;e year.. . , 

S~e 8 Cal. Jiir. 77.o ... 

(J) Ib.-PERSONAL INJliRIBS"~AcT, OF 
FORCE -OR BATTERY _NOT. NECESSARY--

. Page 2 of9 

Page 1 

PRESUMPTIONS. 
Under subdivision 3 of section 340 of the Code .of 
Civil Procedure, requiring .an action for ·any· injlri)i 
to the person to be brough!, within one year,.it is; not 
necess\U)I that an act of force and violence or. 
battery be inflicted upon piai.ntiff tb constitute. an 
"injury to the person," since when bodily injury 
occurs, the law considers the ai::tion jig one for 
personal· injuries; regiir41ess of the nature of' the 
breach of duty, and adopts the nature of the damage 
as the test. 

(4) . ID.--A9TION . FOR 
DAMAGES--STATUTORY CONSTRUOTION. · 
SubdiviSi.on 3 of section 340. of the Code of Civil 
Procedure, requiring ru:i''action for injury to ano.ther · 
to be brought within one year, is intended to refer to 
actions for damages "on account of''"' personal 
injuries. · 

See 16 Cal. Jur. 472.*202 

(5) .. · rr:i';:-NEGLIGENqE:-DEATH_.:PERSONAL 
RIGHTS--PROPERTY . RIGHTS--STATUTE OF 
LIMITATIONS.· ... · 
The amendment to subdivision 3 of 'section 340 of 
the Ccid~· ·of Civil Proq~dure by Statutes of 1905, 
page Z32, bringing .~thirt the one"yeBl' !imitation 
causes of action. for injury to or. d_eath .of one caused 
by the wrongful . act or neglect" of another, was 
intended to embrace within its tenns all 
infringements of personal rights as distinguished 
from property rights. 

(6) CORONER~-~DEAD 
DEATH--DISCRETION 
INQUEST-AUTOPSY. 

BODIBS--CAUSE OF 
As Tb' HOLDING 

. . ·'" 

Under sections 1510 and 1512 of the. Penal Code, 
authori.Zing the coroner· to inquire into the cause of 
death in certain instances and hold post-mortem 
examinations, a coroner, having reasonable ground 
to suspect that the death of a person was sudden or . 
Unusual and of such a nature as to indicate the 
possibility of death by the. hand. of deceased, or 
through the instrumentality of some other person, 
has discretio~ to; hold an· inquest and sppuld not be . 
held responsib,le simply because, at the. conclusion 
of the inquesi it bas been. determ4ied · that tile 
deceased died a natural death. 

See 6 Cal. Jur. 545. 
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(7) ID.-RIGHT TO ORDER 
AUTOPSY-"CONSENT. 
A coro?er m~y order . an autopsy when,· in his 
judgm'ent, . :'that· is the appropriate niearis of 
ascertaining the, i:auile of,4ea!h, and this. he may do 
without the consent of th¥: family of the deceased:' 

When. holding cif au'fopsy justifieq; note, 48 A. L. 
R: 1209. See, also; 6 R.·c. L.· 1167. 

. ~ ; . . . ·, . 

(8) EVIDENCE--PERFORMANCE OF 
OFFICIAL DUTY-PRESUMPTIONS .. 
It iB pres\lliled, in the.·. abseilpe of a contrary 
showing, · that . official · duty has been regularly 
perforined, iii. vie'w of section I !f63. of tI:ie Code' of 
Civil Procedure. · 

(9) - CORONERS--AUTiiORITY . TO HOLD 
INQUEST-AUTOPSY. . .... 
Where an autopsy was performed .. on the body of 
deceased in another county, but no inquest was 
held, and upon arrival of the body. of deceased his 
wife.-was dissatisfied with the,findilig of tl:ie autopsy 
surgeon and represented that the husband'ii. de.alb 
was sudden and caused by a. terrible fall ot ·violeiice 
of some scirt- anci was 'not the :•result of' natural 
catises, 'tl1e coroner . actdi within his authority:. in 
orderii:lg ·an· 'inquest and authorizing .his autopsy 
surgeon to' rirocti:ed 'in . the usual manner under 
sections 1510•and 1512 cifthe Penal Code; 

SUMMARY 

APPEAL from a judgment of the Superio~. Court of 
the · City and County of San Francisco,. L()uis H. 
Ward, Judge. Affirmed. · " 

The facts are' stated in the opinion of the court. *203 

. ~. 

COuNSEI:. ' · · 

Raymo~d Periy for Appellant. 

Ford, Johnson· &. ·Boi.lrquiil;' John J. O'toole, City 
Attorney, Henty Heidelberg, AssistimC City 
Attorlley, and J. Hampton Hoge for Resporidents. · 

LAMBERSON, J. 
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pro tem. -Plain tiff appeals from orders of th~ 
Superior Court granting defendants' motions for 
nonsuit and from the reaUJting judgment° entered in 
favor of defendants. 

" 
The action is orie to . rec'over ~ges froni the 
defendants arising from· tlieir alleged acts in jointly 
causing an autopsy to be p~rformed upon the body 
of Thomas H. Huntly, deceased, husband of 
plaintiff h~rein. 

Mr. Hl.l!ltly died in the cbtinty of Los Angeles on 
March 22, 1926. A partial autopsy was performed 
upon the body by a surgeon occupying the position 
of autopsy surgeon in: the office of the coroner of 
Los Angeles County, under the authority of the 
coroner, but no inquest was held in that cquntr .. r.b~ 
body was shortly thereafter shipped 10· ·siin 
Francisco, which was. the home of the deceased and 
his wife: Upon' itii a,@v~l hi. San Franeisco th.\l. bocj~ 
was received by representatives of the defendailt8 
Suhr and H: F. Sllhr COmpariy: fud taken to their . 
undertaking establ~hnl'ent. . ~·· ·, '' ' ' . 

~ -. . . . ' .. ' . ! 

It appelits that th_e autilps)'. surg~on at ~o~ Angeles . 
deterri:iliii;:d thafth~ cau8e. of death Was ang~: 
pectons; arid the coroner issued a : death certificate 
upon such finding. Apparently dissatisfied with the 
result of the examination in Los Angeles,. the 
plaintiff asked the defeildliri.t Swii' to givci· her the 
name of some surgeon, who could m~l~e a furlher 
eitiuniii.ation of the' body ·. arid detemti1e · for . her 
benefit the nature . cif. a brais'e appearing upon the '' 
forehead of the dece~ed, Mr, Suhr referred pfalli.tift' 
to defendant Strange;' who was then occupying the 
position .. of autopsy surgeon' ·under tlie ' defendant 
Lelarid, who was cor6nef of the' city and cotlli.ty of · 
Sail Francisco: rn·. an · iii.teNiew With Dr;. Strange 
plaintiff ''asked him ' some questions'' ·about' tile 
possible . effect 'o~ a' 1.JJo.,\I_ o~ the 'foi~l:!ead of tJ:!e '' 
deceased. Dr. Sti'arige asked· if: there li!id been' aii 
autopsy .. and if · tlie . peopl~' "Whd · performed . s\ich 
autop~y' had ·examillid tile liead. ; :, -, ,. · · · ·. 

••"•!;. ,.. • • 

According ·to the · testiiiiiiny of Dr: Strarige, who 
was·'·called as a· witness. on behalf of'·plainti.ff, 
plaintiff asked him to . do a *204 pi'ivate ., autopsy 
upon the body of her husband. He asked her what 
kind of a death it was, and upon beillg informed. that 
the deceased died while at work and as the result of 
an . aecident, Dr; Strange 'infom1ed:~·bet th!it. he did 
not b~iieve . he would have a' right tci. p

0

erforiil a 
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private autopsy on a viol,e!lt death case, and that 
plaintiff informed him thaf slie wanted to haye the 
skull opened to· find OJ.\t , if there was .a fr11.9ture, 
because she thought she was entitled to· c'ertain 
insurance as the result of a. death by ac.cident; that 
she was not satisfied that the cauae of death was 
angina pectoris, and wiiilted Dr. Strange to open ·the 
head to .fwd 9ut if, there. was a fracture of the skull, 
and Dr. Strange)ruormed. he:r that lhe matter should 
be taken up through the coroner'.s office. 

Th.e mat;ter was reported. io the ~droner, who was · 
infomi.ed, according to the testiinony, tha,t a part.\al 
autopsy had been performed at Los A.iigeles. He. · 
ordered that an irlque:~.t be held, and that an autopsy 
be perfonned, a~d the body wail la,te:r' rergoved to 
the office of the· coroner, where the. autopsy was · 
performed by Dr. Strange, who' testified that there 
had been e prior incf.sion, and that ~e op"ned ~e 
body by cutting the stitches;· !hat th.~. org~ had .all 
previously been cut loose end examined. He found 
the arteries hardened, and. took small samples from 
the heart, as well as from other organs of the body; 
He also opened the head µnci exam4ied the skull to 
see if there hadc·been e fracture, end examined the 
brain .to ~scertaill whetlier there · liad been a 
contusion or lace.ration o:( the brain .. The organs, 
. with fu.e exception, of the specimens, 'were retumeci . 
to · the. body. .The. specimellB, which ~cl~cied .. 
samples from, the brain, heart, !lings, spleen, lpdneys ·. 
and liver, were. placed. in a six-ounce borile, 
containing a fluid,. and were delivered'. to the . 
defendant Opbuls for microscopic and· .other.· 
examination. Ophuls, who was in the empfoy.of the 
defendant insh.i;ance ·company, was. not present. at 
the autopsy and did not see the body of Mf. }iuntly, 
but received the S!II1lples from attendants at the 
coroner's offiqe. 

) ' : .... - '' . 
In h.er openil)g bri.ef appellant states . that the 
defeildeiits , ru:e . sued· as joint tori-feasors, . the 
defenciant fosUr!IJlCe. company for having employed 
th.e ·defendant New.I.in to employ defenda*tOphuls . 
to remgve. the speciµiens; the· defendant 'Newlin, . 
who w.as 'presen,t at. the autopsy, for ,uilie.wrully. 
witnessmg the m11tilation .and employll)g pr., 9phuls' 
to re!Tl()Ve tbe specimens; *205 defendant Ophuls 
for an. urilf!wful examination µmi' rell)oyii! ' of. 
specimens; defendant H.F. Suhr Coinpeiiy and Fred . · 
Suhr for the, unlawful. removal of ~he 'b!l~Y from 
their pa,rlois for the PW'JlOSe of mutilating it; 
defendant Leland for. wile.wfully granting 
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permission to pe1:fonn the mutilation, for permitting 
the use of his office fof en unlawful· mutilation and 
for pennitting the unlawful remo.val of specimen8, 
and the defendant Strange for piii'forining the' 
mutilation. Plaintiff claims that the autopsy was 
performed without her consent i;ir knowledge, and 
that she was not informed of the same until the 
defenden,t Ne,wlin informed her of it at his office at 
some later date. 

The plaintiff alleges, in substarice; that on the 
twenty-second day of March, 1926, the 9oroner or'· 
the co1µ1ty of Los A.iigel~s cirder~d his ,assistant 
autopsy surgeon to perform an autopsy \lPOll,. the 
body of 'fliolTlas }i, Huntly, and said swgecln di(i .on 
that date p,erforril a leg(li , autopsy upon said body; 
that the defendants, end each· of theIIl, knew. on the 
twenty:fourth clay' of March, 1926; that ntl,ie .legal 
and only lawful autopsy" had been performed by 
end under the authority of the coroner of the county 
of Los A.iigeles. 

The complaint then allege~ as follows: 

"X. 

"That on the 24th day of March, 1926, said 
defendants, with knowledge that a la..yful autopsy 
had been performed upon the body .of.Th.ornas H. 
Huntly, did cause said· body of the late Thomas H. 
Huntly · to be reinoved from, the undei:taking· 
establishment of H .. F. Suhr., Co.rripeuy iii the City 
and County0 of San Friwcisco, State .of California, to 
the office cif the coroner of the City end County of 
San Francisco, State of California, without the 
consent, knowledge, or authority of the plaintiff, 
end did. mutilate, ~esecrate, .viol11te anq outrage, end 
collllllit an ,!\Ct of irr~yere.nce- and profanation upcm 
the body of the late' Thoipas H.,,_Hunt.ly, in that 
without the penuissio11.of.~e phiintiff; the widow of 
the said T:horiias·.It,.HuntlY; end. the.la."'.ful owner 
and possessor of sil.jd bony, and wi!Qout authority .of 
law, did perform in the City and Courity of Sim. 
Francisco, State of Califoniie, · a mutilation, 
dese(\retion .and vjolat\~n upon said boqy. of said 
Thomas H: Huntly in this: that.said defendants did 
cause .tl:ic; sl~u.l'i'cif.saicl Thi:m;as ri:'H:l;ntly 'to., be 
opepe~ .. iinP.:.lh~, brains ,re.1J1.oved; .the body of.said .. 
Tholl}as . H.,~206 .J:iuntly .. to. be opened, . and
speciinens of. !he· heart,. lungs,. kidneys, liver. and . 
spleen .to be removed and said specimens . of the 
heari, lungs, kidneys, liver,. spleen. and brai~s to be 
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delivered to the defendant William Ophuls, as the· 
agent lirid representlitive of the defendant Zurich 
General Accident and Liability Insurance Company, 
a corporation. 

"XI. 

"That said mutilation, desecration, violation and 
outraging of the head and the body of her deceased 
husband was repugnant to the plaintiff, was 

·offensive t6 arid':. iiideceiitly insulted. the said 
plaintiff, and· by reason of said acts, and each of 
them, did cause 'the plaintiff a shock to her mental 
and physical equipoise, causing violent agitation of 
feeling and disturbances of her' mind !ind wrecking 
her· mental arid physical equipoise; to 'her horror, . 
merital anguish ·and extreme disgust, and disturbing 

. permanently her peace of mind. 

"XII. 

"That by reason of the said acts of the defendants 
aforesaid the plaintiff 'has been damaged· in the sum 
of$75,000.00." 

The complaint was filed on May 6, 1927. 

Upon the trial, and at the· close of plaintiff's -case, · 
motion for rionsuit-was made upori"hehalf of each 'of 
the· defendants upon the grotind,. among others, that 
the action · was· barred by the provisions of 
subdivision 3 . of section 340 of the Code of Civil 
Procedure, and the motion was ·granted as to each of 
the defendants upon that ground,.· 

Plaintiff contends that the cause of action stated in 
the complaint falls within the · provisions of 
subdivision I of section 339 of the. Code of Civil 
Procedure, which reads in part as follows: "Within 
two years: An action upon a contract, obligation or 
liability not ·founded upon an instrument ·of writing, 
other · thlin that''mentioned in suBdivision 2 of 
section 337 of this code ... " 

Defendants· contend, ort the · other band, that the 
action is 'one to recover damages for' an injury to the· 
person of the pfaintiff, caused by the .wrongful act 
of the defendants in mutilating; as alleged;· the body 
of the deceased, and is barred ·by the provisions of 
subdivision 3 of section 340 of the Code of Civil' 
Procedure, which reads in part as follows: "Within 
one year ... 3.·An action for libel, slander, assault, 
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battery, false imprisonrrient; seduction or for irijury 
*207 tO or for the death of one · caused b/ the 
wrongful act or neglect of another." 

The subdivision just quoted has undergone several 
amendments since its originiil enactment. 

. .. . 

As enacted in 1872, it read "an action for· libel, 
slander, assault, b_attery ·or false imprisonment." In 
1874, the words "or seduction" were added, and in 
1905, there were added the words "or for injury to 
or for the death of one caused by the wrongful Ii.ct 
or neglect ofimother." . 

The_ primary question for consideration is the 
nature of the right upon which the plaintiff bases her 
cause ofilciion. · 

[l] In the absence of statutory provision, there is no 
priipeify iii' a dead body. (Enos v, Snyder, 131 Cal. 
68 [82 Am. St. Rep. 330; 53 L. R. A. 221, 63 Pac. 
170).) 

Various statutes have been enacted for· the pmpose 
of enforcing, a8 Well as protecilii.g the duties which 
we owe to the bodies of th'e" dead, ils Well as the 
public welfare arid health: Among them is section 
294 of the Penal Code; which provided at the time 
of the incident under examination -as follows: "The 
person charged· by law with the diity of bti.rying the 
body elf a deceased per8on is entitled to the c\IStody 
of such body fol" the purpose of burying it; exoept 
that in the case in Which an inquest· is· required by 
Jaw to' be held upon 11 dead body by a coroner, siiC.h 
coroner is entitled to its custody tintil such inquest 
has been completed." 

., 

The reservations and safeguards which have been 
placed around the right of possession by the 
relativ-es to the body of a deceased person have 
caused conftision' in some cases; with the right bf 
owriers_hip, arid have Jed to the use of'llie' expression 
"qua3i property." Numerous authorities;' howevei;
froin' earliest times to th'e· · preiient, support · the 
conclusion of the courts• of this state• that there caii 
be· no ownership 'in a humali' body after death: An 
intere8ting discussion' of the 'law, civil, cornrilon and 
ecclesi~cal, is found iii ·the case of Pierce ·v. 
Proprietors Swan Point Cemetery,' 10 R. I. 227, 242 
[14 Am. Rep. 667]. Therein the court said: 
"Although as we have said;- the body is not ptopertY, 
in the- \lsually recogriized sense of the word, yet We 
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may consider it as a sort of quasi property to which 
certain persons may have rights, as they have duties 
to perform toward it, arising out of our common 
huma.nlty. Bll.t the person having charge of it cannot 
be considered. as *208 the owner of it in any sens.e. 
wh~t~yet; )le hoid!! it only as a sacred trust for the 
benefi( of .!!M who may from family or friei}dship, 
have an interest in it, and we think that a court of 
equity, may wi:li regulate it as' such, 'iffid change the 
custody ifimprope~ly managed." · 

In the case of Dorcy v. Presbyterian Hospital, 202 
N. Y .. 259 [Ann· Ca_s. 19121), 123.8., 95 N. B,, 695], 
the Court cif Appea!s of New York said: "The most 
ela~orate coJJ!iiderati9n of the question in the courts' 
of ~ country llppears in the ; piise Qf Lqrspn v. 
Chase, 47 Minn. 3q7 [28 Am. St. Rep. 370~, 14 L. 
R. A. 85, 50 N. W. 238), in which, after an· 
examination of authm;ities, both in this country and 
in Bngiand, the. conclusion is reached that while no 
action .. ,,cwi. be miiintll,ined by:: the ' executor or 
administrator upon the 'theory' of any property. right 
in a decedent's body, the right to the possession of a.•' 
dead body for the purpose of preservation and 
burial belongs t9 the su,rvivi.ng h.usband or wife or 
next of_ kin, in the absence of_ any testamentary 
disposjtion; and this right tile .la;v w,ill-rec9gnize and 
pro.tect fro!Jl ·!ID-Y un,!1,1wful mutilatiq11 of rem~_ by 
awarding diimages -fo1' injury fo the feelings . and 
mental suffering resultlllg frpm the · wr0ngfui .acts, 
although no pecuniary damage is alleged or proved. 

" 

In the case of Beaulieu. v. Great Northern Ry. Co., 
103 Mirui. 47,,52 [1.4 Ann: Ca.s. 46'.Z, 19 L. R. A. 
{N, .S.) 564, !14 N. y,r. ~5n the-c:ourt saiq: "The 
rule laid down in the Larson cas~. express.es the, 
modern view of the question, and extends a remedy 
where otherwise none. would exist.: There beii:i,g no 
property in deflQ ho.dies, f!itd th~, wrong cqmplained 
of being only the invasi9n. of an in~gible l!lglll . 
right, no lj\:lufll,'41mages foi: the wrongful mutilation 
of the. body can be reco_vered, and the courts award 
so/atium for the beieaveinent of the next of Jilli as 
the only e,pprcipriate:, reliof, Witboµ!. the el"~-~t of 
mentiil !fii1µ-e~~. _tl~jl ·: a~~.i()n would be impo,tent of . 
result§_ anc;! of ,110 signif:iqance or value as a remedy. . 
for tbe:Jqrtious violation of. the .leg11l right of 
possessioll and preserv!ltion." · 

-.· ··,re . 

In the case, of Hasseibar:h v. Mt. Sinai Hospital, 
173 App. Div. 89 [159 N. Y. Supp .. 376], the COl!rl 
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held that it is weU seWed that there are. no property 
rights in ¢.C:' ordinary commercial sense in. a defld 
body, and the damages allowed. to be recovered fo~ 
its mutilation are never · awarded as. a *209 
recompense for· the injury done to the body as a 
piece of property. 

. . . . :. 

(2) Having come. to the conclusion that there is no. 
ownership iri the' body of a deceased human; being, 
the next question for determination is the nature of 
the wrong for which damages are· being. squght in 
this action. -

It is plaintlft's 'contention that her right to l'!laintain 
an action arqse out of the Jlil!tjlation .of the botjy, 
and that "the. measiire of cfuiiages iS the mental 
suffering. Therefore, . the .. damages-" for mental 
suffering are n.ot the gist of the cause of.action.'-' 

The injury upon which plaintiff ba~es her ~ause of 
action was an injury.,to her person, 

In the case of Sloane. v.' Southern Col. Ry. Co.' i 11 
Cal. 668 [32 L. R. A. 193, 44 Pac. 320., 32i), the 
court said: "The real question presented by the 
objections ·and exceptions . of the. appellant · ·is, 
whether the subsequent nervous di.sturbance of the. 
plaintiff was a.,suf[ei:ing of the bcniy or ,of tl~jl :mind .. 
The iilterdCP.~lldence of the rnind:~f111d "body is in . 
many respecµi so clos.e . that it is ·impossible -to. 
distinguish their resp~ctive influence . upon -ea.ch 
other. It must be conceded that a nervous shock or· 
paroxysm, or a disturha.nce of the nerv~us' system, is 
distinet from ll!ental anguish, and falls -Within_. the 
physiological, rather than the psychological, branc:h 
of th~ human organism. It is a-:.in!ltter · of. ,general 
knowledge that an; attack of. sudden fright or an 
exposure. to imminent_.peril .. has. produced in 
indivi4uals a .complete. chl\Ilge in ·their pervous. 
system; iin,d r.endered. one who. W!IS physically strong. 
and vigqrous. weak .l\Ild timid .. :Suc.h a result must be . 
regarded as an injury to the body rath!;lr than_.to .the, 
mind, even though the mind be at the same time 
injurio11iSlY. affected. Whatev,er may be the. influence· 
by whiqq ·tl:i~ _9ervoU;B systc:~)s affc:cted, it!I, agtion. 
under th.I\! influe11c~ is entqely. dis4u.ct ~om the. 
mental process, w_hic~ is _set in ,Jl].Rtion_ by the brai.Jl. 
Tbe nerv.es and nerve centers ()f the .b~dy are a pfll'! 
of the physical system, and are .not only. susceptijjJ.e 
of lesio11 from external causes; but are also liable to 
be weali.e~ed., and destroyed from causes 'primarily 
acting upon the mjpd: .If tb_ese nerves or the. entire 
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nervous .system is thus affected, there is a physical 
injury thereby produced; and, if the primal ~ai.ise of 
this irijufy is tortious, it is immaterial whether it is 
*210' direct, as by a blow, or indirect through scime 
action upon the mind." 

The language of that opinion.. was expressly 
approved in Lindley v. Know/toil, 179 Cill. 298 [176 
Pac.'440]. · · -

In the case of Johnson v; Satiipsdn, 167 Milin. 203 
[46 A. L. R 772, 208 N. W. 814], the court ·had 
under consideration an, action in which false charges 
of unchastity hilii been made 'agliiriiit a si:liool girl 
fifteen years of age,: resiilting in alleged mental ancV 
bodily iiljiirie1C In. its discussion of the· cas~. the· 
cout('sfiid:·· i•on tliif whole we see' rio good reasoii: 
why B wrongful invasion of a Jeglil right, causing afr 
injury to the body or. mind which reputable 
physicians recognize and ·can ti:ace with reasonable 
certainty to the act as itif true cause, should not giiie' 
riae to a right of action against the wrongdoer, 
although there. wa8 rio visible hurt at the time of the . 
acH:omp!airi.ed of." · · ,- · · 

In the case· of Morton v. Western Union Tel. _Co., . 
130 N.'C:···299 :[41 S; B, 484/485], the court, in 
discussing the mewiing' of the· pbiase' "or other 
injury tci' the· person,"'' said: '111!i' law',- the word 
'person' ·does"' not' simply" mean tlie physical body, 
for,•if it did; if would appl~ e,qtililly to a corpse: It 
means a living persori, composetl of bod)" and soi:il. 
Therefore any ·mental injury is necessarily ari injury 
to tlie ·perimn.''Personal irijuries' may be eith~r bodily ' 
or mental; but, whether' one or the other;·. they . 
infringe upon the' rights . of tlie person, aild not of' 
property·::A: 'leanfod 'author has said that: 'The"in:ind 
is' no less a-'piirf'ofthe'pefsori thari the' body, and'tlie"· 
sufferings of the . fofirier 'lire sometiriies more acute 
and · laetirig than· tho:se 'of tlie latter'. Indeed;" 'the 
sufferings' of eiich''fi'equeil~ly; if not usually; act 
reciprocally upon the other."' . ' . . ' -

. . '! . 

The allegations ~f injury to the pfaintiff; BB set forth 
in the complamt, ·have· ·lilieady · been stated'. Thi:' 
gravamen of the''ciitiiie' of action, as e:llegedrwas 'the,• . 
shocik to the 'plaintiff, mental arid physical. Wiiliout "' ,. 
such injliry to· her; iperiioillilly; there could have been . 
no cause of action "for -tlie . rel\soris heretofore . 
dlscussed.c:·In support of her···case, tlie plaintiff-
introduced testimony as to her physical and mental 
condition · as indicated by irisomnia, · hysteria and · 
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nervousness. 

Her physician testifi~d that she was suffe#n'g from 
"exhaustion psy9hosis," which he defined ils a 
lowered condi~ori "211 of her nervous and-phy#cal 
system,· a lovj- blood pressure, a: lciwered:''meritiil 
condition, ~ slow· powet 'of cdi:icentratio11;~·a iiirei.y 
memofy, general weakness of her nervou~. systerii 
and as ·an anemia due to an · iriterferen'Ce or" the 

. nervous system that controls the' blood mechaclsrii 
and blood nutr!tion. 

We thirik that the inescapable Cbnclu.sion from the 
allegatiims of the complaint, and· fro_m !he i:esilin:ony . 
offered on behalf of plaintiff; must be that_ tl16"'injury 
that was ,inflicted .iras· to the· person· of the plaintiff,- . 
as 11 result of the acts of the defondimts. 

~ . . ' 

[3) It iB not necessary that an act 'of forc'ri and 
violence, or ·a battery; be infliCted upori the p'lamtiff 
in order tb' ·bririg the _case'. within the meaning. of 
sulJdivision 3 of"section 340 cif the Code of CiVil 
Proc'ediire. 

In the case of Basler v. Sacramento, etc. Ry. Co.; 
166 Cal, 33 [134 Pac. 993] the plaintiff's wife· 
sustaiiled . Ii perscnial' jnjU:r'f by reason of " tlie 
negligence· of the defertdii.Iit/ arid the plairititr med" 
for the loss of hiS' wife's '"services and for" the 
expehse incurred iii' her n:iedical earl:,. ' 

[4] The court held that the action was barred under 
the provisions of subdivision 3 of section 340 
because 'it was .one for personal injuries and not 
upon an obligation oi: liability riot founded upon mi 
instruinent in wfiiirig. In "ihe disc\lsafon of the case 
at pa~e ?6 the coilrt said: , .... ·• ' ·.' . . . 

"It has been held that"' tlie word 'for' 'means 'lii 
reasoli'i:if,' 'because of' and· "oii account of' llD.d that 
a statute prescribing a liri:rltation ''on' 'actioris for' 
injufy to the peisori ... caused by 'i\.egligeiice' shcni1d. 
be interprete'd ta' mean ' actioiJ.s' "by reils_i:>n of'" or . 
"becaiise'';bf," or "on ilcc!JUrit' bf'' injuries. tO 'the . 
person caused. bf Iiegligerice:' '(Shciflciijhv., S/dltori, 
83 Conn. '503. [77 AtL '952].) _·Applying tliis rule to 
our own atiltUte" we must" hold 'that the'"langilagif of 
sectioii 340 quoted above' . refers to·.· actions fat 
damages 'on account of' p&sorial injiliies·:·· "In 
Sharkey v. Skilton, the plaintiff was the husband of 
the . injured woman and thii~e. as here; couiia~l 
sought'· to·· make a distinction between the· direct 
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injury to the wife and the indirect damages and. loss 
to the husband, but the court held that both harmful 
results had their efficient cause in the accident to 
her and that therefore the same statute of limitations 
applied to actions in which the wife was a party 
*212 and. to .. those in which the husband sued alone 
because ofhiS relative rights. 

"Maxson ~- Delaware, Lackawanna & Western R. 
R. Co., 112 N .. Y. 560 [20 N. E. 544], was a case 
similar to this in which the husband sued for the 
loss of his wife's siirvices. because . of injuries 
received by her on accou!Jt of the defendant's 
negligence. It was held that his. cause of action was . 
governed .by the statute prescribing the time within 
which an action might be commenced for a 
'personal injury, resulting from negligence.' 

J . , 

"We see no escape from the reasoning of the 
foregoing authorities." 

It 'is unnecessary to cite numerous cases in other 
jurisdictions which are in accord. with the 
conclusion of our cpurts that there need be no 
physical contact with the body of a person to 
constitute a cause of action for personal injury. 
When a bodily injury occurs, the law. considers the 
action as one for· personal injuries, regardless of the 
nature of the breach of duty. It adopts the nature of 
the damage as the test, and not the nature of the 
breach. 

In the case of Groff v. DuBois, 57 Cal. App. 343 [ 
207 Pac. 57), which was an action for damages for 
an injury alleged to have been suffered by plaintiffs 
as the result of an unlawful and malicious attempt 
by the defendants to eject them from certain 
premises of which they were in lawful and peaceful 
possession, and which it was alleged resulted in one 
of the plaintiffs suffering a miscarriage, the court 
held that the action was one brought for injury to 
the person, and should have been commenced 
within one year. In accord are Krebenios v. Lindauer· 
, 175 Cal. 431 [166 Pac. 17); Harding v. Liberty 
Hospital Corp., 177 Cal. 520 [171 Pac. 98). · 

[5) We are of the opinion that by the amendment to 
subdivision 3 of section 340 introducing the clause 
"or for injury to or the death of one caused by the 
wrongful act or neglect of another," it was intended 
to embrace therein all infringements of personal 
rights aa distinguished from prope1iy rights. 
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In this case plaintiff's cause of action arose solely 
. from her relationship to ·deceased, and the effect the 

mutilation of his body had upon her, personally. If· 
there had been an estrangement between herself and 
hei: husband, or an *213 absence of affection, or 
such an attitude of mind that the alleged desecration .. 
occasioned no anguish or distress or injury,then·the 
plaintiff would have had no cause of ·action. As 
pointed out by respondents, the right which she 
sought to exercise in caring for her husband's body 
in death was one strictly personal to her, and which. 
could not have been exercised by others. 

The objection has also been made that the trial 
court erred in granting a motion for nonsuit against 
the defendant Leland, which was made upon the 
additi9nal ground that the evidence introduced 
failed to show any carelessness or negligence upon 
the part of that defendant, ·Or any breach of duty 
upon his part owing to the plaintiff. 

[6) Section 1510 of the Penal Code provides that 
when a coroner is informed that a person has been 
killed, or has committed· suicide, or has suddenly 
died under such circumstances as to afford a 
reasonable ground to suspect that his death has been 
occasioned by the act of another by criminal means, 
he must· go to the place where the body is and 
summon not less than nine nor more than fifteen 
persons, qualified by law to serve as jurors, to 
appear before him forthwith, at the place where the 
body of deceased.· is, to inquire into the cause of 
death. 

Section 1512 provides that the coroner may 
swmnon a surgeon or physician to inspect the body, 
or hold a postmortem examination thereon, or a 
chemist .to make an analysis of the stomach, or the 
tissues of the deceased, and give a professional · 
opinion as to the cause of death. 

If the coroner bas reasonable ground to suspect that 
the death or killing of a person was sudden or 
unusual and of such a . nature as to indicate the 
possibility of death by the hand of the deceased, or 
through the instrumentality of some other person, he 
has authority to hold an inquest. He bas latitude in 
determining whether .the case falls within· section 
1510 of the. Penal Code. He may act upon 
information, and it should not be held that simply · 
because at the conclusion of an inquest it has .-been . 
detennined that the deceased died a natural death, 
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h'e had no right;, therefore, lei hcild. an iriquest. ( . 
Morgan v, County of San :Diego; 3 Cal.· App. 454 [ 
86 Pac.·720):) · 

[7) A· coroilel-' may order liii · auiopsy when, in his 
judgni.erit, 'that is the · appropriate. meiins of 
ascertailling the *214 cau8e ·of death, and this be· 
may do w!thoUt the· coil!lenf of the 'family of the 
deceased. (Young v. College of •PhysiCians &. · 
Surgeons, 81 Md. 358 [31 L'.· R. k 540, 3·i At!. 
1771') . ' ' ' . ' ' ;••, 

In the case of People v. Devine, 44 Cal. 452, at 
page 458, the court said: "At comnion law;' !is w'ell' 
as under the statute of Edward I, find'"our statute · 
concerning coroli'eril, which lire· but 'd~ci'arat6ry of' 
the ·COnimOJi · Jaw;·/the coroner· holding ail inquest. 
super visuni , cdrporls · is iii th~ . performejj6e · of · 
functions"judicial in their chirnictei (R> v .. White, 3 
B. & B. R. 144; Rep. Ccitisf'Ct. So" Ca. 231; 32 
Mis. R. 3 75); so distinctly judicial that he is 
protected under the j:>rinCiples which protect· judicial 
officers from re6ponsibility in a Ci\iil action brought 
by a private person. (Garnett v. Fertand, 6 Barn. & · 
Cress. 611.)" ·· · "'" · ' 

[8] It is presumed, iii' the absence of ii contrary 
showing, that an:' cifficiiil ":duty has been regularly · 
performed. (Morgan ·v:· Ciliinty of San Diego,' supra;. 
Code Civ. Proc., sec. 1963.)'I ' 

... ·· 
f9] The evidence offered· by plaintiff shows that no 
inquest was held in Los Angeles County. The· 
performance of an autopsy was not the holding of 
an inquest. It also shows that upon the arrival of the 
body in: San Francisco plaintiff was dissatisfied with 
the findings of·the · autapsy surgeon fa· Los Angeles; 
that she represented that her husbimd's.'aeath was 
suddeil;':that'he had had 'a "temble ·fall." Slie further• 
expressed the idea that : ; hiS death bad beeri · .· 
occasioned by violence of some sort and was not 
the .result"i'-''cif nattir8.l·. · ·cauaes/' Under::' the 
circumiltances; the· body being within•· the city• ilnd 
ci>unty of San ·Francisco; and within the jurisdiction · 
of the defendant ·•Lelandj·'·t'and he having been 
informed· that\ tii:l' inquest liad :been held in' the 
counfy of Los Angeles; arid there 15eing a question 
as to .. thi:::·cause'"of 'death•· as"·expressed by the 
plaintiff, the coronet' acted within his• authority . in . 
ordering- an . inquest held; and'· in authorizing liis · · · 
autopsy•s\Jrgeon ti:rproceed in·the usual manner. · "" 

' :: .. 1.-' w • •• ' :: 
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The decision of' the question as t9 whether' · an' 
inqilesHs 'necessary iests in the sound disc1iiticin of 
the coroner; iind there is notliing in ·the record t~ 
ciiilnteract the presumption that ' lie rel:tiiariy 
performed his duty. as coroner, . and there was no' 
breach of any duty which be ow~il tci the j:iltiintiff. ·, 

I. • ' • .• • ''· 

It is our opiniol} that the motions for nonsuit, based 
upon *215 the 'ground that the, cau8e''of'a.cticin was 
barred' withiil one year, w~re properly pted; and J 

that the motiori' for' non8uit as'' to the defenrumt 
Leland; · based: >upon the ground ')that the· evidence 
introduied in · the ciuie · failed to show 11ny 
carelessness ··or negligence' 'ori tlie' . part ' of·· the 
defendant Leland, ot' any breii'6~ of dufy on tlie pa'i't 
of such defendant" ciwing · to plaiptiff, · was · 'also 
properly granted. 'We deem ir ''uruiecessary" io 
discuss the other objections made by plaintiff to the 
judgment entered herein. ' ' 

The judgment is affirmed, 
·, .. .·: 

Sturtevant, J., a.nd No_lirse, Acting P. J., concurred. 

Cal.App.l·.Dist.,1929! 

Huntly'v. Zurich·General Ace; & Liability fus, Co.· 
' .. , . \" . -

END OF DOCUMENT 
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e United States ro exeicise exchiS.ive jurisdiction over it 
he United States has waived by receding a part of such 
iis teuiroiy is still- Precincr 17 of Sandoval CoWlty of the 
fexico. • • • . u (p. 896) 

d, there.arec:oo._ California cases dealing with the voting ques· 
:ases with respect to oth_er · matters do refer to the areas as 
ere are no" 1'.ede.ral ~ on the snb j ect. 

when the,_ question is directly presented, the California Conns· 
.11 original .proposition, or, l>ecanse ,of the .described recessions 
:he Federal areas in California .an:· not areas ouc;ide the State, 
'ding thererui ~y qualify .as c:aliforru;.,_ cleaors. In d~ing so, 
would'not have to disnub 'their decisions holding that. State 

le within the Federal i-eserVations. Tho~ 'ho14iogs, whose_ basic_ 
~ police and reiulatory iaws' would iaipair the""eii:dnsive Iegis
l the. Federal government liy :the COnstitotlon;· ii.re perfectly 
resent theme. 

number of.. occasioils, has ruled in accordance with the cases 
:sons CWll)Ot acquire. a •. residence for voting in California by 
resecvati_on which. is UDder. the exclnsi"e jurisdiction of the· 
:al f.i\j. Gen. NS4278, darl,!d May ·4. 1942•) However, these 
:>t th _.ile established by such cases as Sinkr .v, .. Reeie, supra. "'"""" . ... . . - . 
le nor were these opinions rendered after the recession of 
~ of special' jurisdiction mentioned herein Therefore, these 
t to whkh they hcild that persons residing upon oiilirary rem:· 
lusive jurisdiction of.the Federal governnient do not acquire 
erein because the land is outSide the Sta.te of CaliforaiB., ate 

ed, since 1946, Federal are3s acquired for military purposes 
.e State, pursuant to Gove.al.ment Code section· 126, have been 
tion that' "all persons residing on· such land" shill have "all 
hts including the right· af suffiage; which they might have 
given." .(Par. (e), of Government Code sec. 126) Nooe of 
on the voting .. problem deal with.this reservation. We do not 

mia Courts_,:wiiuld hold that this provision is, unconstitutional 
~ Federai.arC.:..ar;.not deemed.to.be within the State of Cali
fore th;·per~,~diog .~.'such areas could ;,ot meet the 
1tioas of being resi~i;nt:S withfu the S~re. (a. Sinks v. Reeie, 
ha.ad, in any. etforuo save the. coostitotionality of the. voting 
the rule.of ~tta·t~wciii.lity_ (Si~ _v. ~eeie, 19 Qhio Sr. 
:ev. Mabry, 197 P •. 2d (NM) 884, S93), it wonld be quite 

88, dated Dec 20, 1933; 158 Letter Book 290, datod J~e 25, ·1937_ 

ould also disenfraachise persoas now residcnr wi<hin National Park 
:rms of the grant of exclasive jurisdiaioo (Sms. 1919, p. 74, ch. 
also have savod to them th~r civil and political rights. ·(24 Cal 
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meanin?1ess to hold that o.aly post .1946 grants of jurisdiction have reserved. from . 
the Unned Scares ~e right' of persons living on the Federal areas ro vote. (supra, 
P· 139) Howev':, smce the "reservation" of the_.privilege does not run against the 
granree~e Uruced States,_':':1~ hence .irn~ ic; legislative authority, bur rather in 
favor of third persons-the cmzens residing io the enclave, this paradox is avoided. 

Ir ~~nld be understood that persons living upon rri.iliwy reserv~tions in order 
to ~e -el'.gible to vore must meet the staod,ards _for residence. within the. State of 
Califo~a (Govt. C sec. 244) and the qualifications for voters. (Calif. Coosr. Art. 
ll; El:C:ti.on C. s~. 5650,5932.5) With respe_cr to military personnel stationed at 
and livm~ on military reservations located in CSlifornia, mere prt'Sence ther.;cm is·· 
n?t 5_"ffiaeo_t ro ~tablish_xesideace (Calif. Const.. Art. II, sec. 4), but "'the facr of 
his ( ':e., _theu) _bemg on military duty does not preclude hllo, if he so desires, from 
establishing res1deoce where he is stationed:" (Citing Perry v. Perry, 1B8 Cal 765 
768) (Berger v. Super. C1., 79 CA. 2d 425, 429; Stewart v. Kyier, 105 Cal 459' 
464-a voting case.) · · ' 

· _T_o_ i:ond~de: I~ v'.;:v ?f _th~ developmenc; in the concepts concerning the 
acqwsmon of exdns1ve Jnrisdieti.on over are_as within the States,either by consent . 
?£ the Stares .f'.wsuant to ~us~ 1 ! o~ by cesi;ion f~r national,puq,oses; the original . 
1de:1 _of ~ula.og enra-rerrno_r1aliry IS no lo~er valid today: Even accepting its 
validity, Jt should not be applied to disenfran&ise citizens of the Srate.where both 
in fact and in law the Scace is exe,rcising cenam jurisdiction over the. areas .in an 

i~cr:S.Sing number af respecrs through the Federal government's recession of juris-
d1eti.on. · 

Opinion No. 52-161-September 8, 1952 

SUBJECT: AUTOPSY-Discretion.as to need-for, is vesced in Coroner whose de

~ioo ~ ~jea ro question only if grossly urueasonable,. arbitr~, or capri
aous; liability of Coroner , and lawfnJ assistants in regular perfoimance af 
lawful duties also discussed. . . . . · 

Requested hy: DlSTRlCT AITORNEY, SANTA a.ARA COUNTY. 

Opinion hy: EDMUND G. BROWN, Attorney Geoernl. 
Henry A. Diec; Assistant. 

Hooorabl: ~- J. M~nard, District Attorney of Santa dam County, has re-
•uested the opm1on of this office on the following qnescion: . . 

Shoold the CoWlty Pathologist pecfonn an autopsy-when.ordered to do so-by 
the CoWlty Coroner even though he believes the Coroner to _be in error in makio 
the order? · · · g 

Ou! com:lnsioo may be summarized as follows: 

J?iscre_ti?n o_n the _question of the need for an autopsy is vested in the Coroner, 
and ~~s deasmn IS sub1ect to question only when grossly noreasonable, arbitrary or 
cap.rJaous. 
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Government Code section 27491 provides: 
'1t shall be the dµty ·hf. the coroner to_ investigate or cause ro be in

vestigare'd •. ilie: gri;~:,,cl' d~ .. ~f any person reponed ro the coroner as 
ru;'.ving bef'll J@~ by: violence, qr ,who has,sudd~nly died undei: such ci.r
CUIDStallce5JU t!J,llffO,td a ~nable .. ground to.suspect that his death has 
~~~-~i~~ed .. by __ the,~ct ol:another by oimllml means, ru who has· 
comritted.suicide, and.of alldca,chs of which the provisions of the Health 
and Safet}r. Code make. it-the duty of-the coroner to sign certificates. of 
death Fo.t. the prnpo~e-of such investigation he may iii his discretion take 
possession of and ins~ the body of the _deeedelit; _which shall include 
.the.power-to exliume siich'bcidy, .niake or CllUSe·to l>e made a post mortem 
rnminacion or autopsy thereon, arid make o~ cause to oe made an analysis 
of theistomach, blood; ru: contents, or·organs, ru ciSsties of the body, and 
secure professional opinions as to the result of such post mortem exami
nation. He shall carise· the information' secured to be reduced to writing 
and fruthwith ,filed by-him in his records of the· death of the jndivid~ 
He may aISo in his discretion, if the· circumstances·· wauam iJ, hold an 

inquest/'; .,, · . _ 

Section ni3 of ~e H~th and Safety Code.provides: 

· 1"1 "A -~~ete'r, authority or, a licensed funeral director may permit an 

. Ntopsy ,of,~y remains in its .or his custody upon the .reC:eipt of a written 
author~tio11.ofa :person.representing' himselfao 'he_ any of the following: •... - .•· I ' ': 

" ( e) The coroner or other duly authorized public officer. 

"A cemetery authority or a .. ~ceased ~eral _director is not liable for 

permittio8 oiassisting Ui "'.akin8.. an .~~topsy ~~t ~ such a~~ociza
. tion uiiless. it has ·acmal no~ thm'. suchfepresen_tauon lS uncru": 
Section 7114 of'tlie He31~, F~: Saiery Code provides: 

' . "Any perso~ :who, pedo.ans. an autopsy on a dead body without 
ha~g first obtiiined .!he, written ,authorization 1equired by Section 7113 
of.chis code. is guilty of a misdemeanor, except that chis shall not be appli
cahlp~ die perf~rmance of, ap., autopsy by the coroner or other officer 

~utborized by law_ ro peno~ a1,1ropsies." 

&,ci0~ l0425 of the Health·and Safety Code pr0vides: 

'The certilicate ·of death shall be made by the coroner in case of any 
d.,;.th occurring under any -of the· following circumstances: 

(a}· Without medicil attenda.i:ice. . . 

( b) During the continued absence of the attending physician. 

( c) Where the attending physician j5 unabl_e co srace the cause of 

deach. 

ATTORNEY GENERAL'S OPINIONS 

( d) Where the deceased person was killed or cori:unitted suicide. 

( e) Where the deceased person died as the result. of an accideru. 

(f). Uoder.such,drcumsmnces as to afford a 1easonable ground to , 'BT 
suspect that the deatl:i was _caused by the criminal act of another." '-'::: 

Th~ policy of the laws .set forth above is io provide a means for the dete.l 
mination of the cause of every death If the cause of death is not known at the tini.;:-, 
of its· occurrence, it is to be detetmined thereafter. Gray v. Sombern Pac. Ca., 21.: 
Cal. App. 2d 240, 244, 68 :P. 2d °1011, 1014 (1937). . .. -

. <:~f~?~':~!i;.,' 

. .In order to cariy out the duties ·of his office in the investigation of death in'~:<;:;)~./-. 
F 

0 0 0 0 • :>•.•::"·%:~-li 
accordance with the provlS1ons of se901011 27491 of the Government Code ai:id·:.i\:)-.t:.:;;..· 
als0 in wrying O,U!- his duties with.respect to making a certificate of death requiieJWi/t/· 
by section 10425 of tlie_Health and .Safety -Code, it. is necessary that tlie Coron~'-· ·: 
have. wide d~ecion.,ll:e fr!.ay oxder.an autopsy when, in his judgment, that is ·.. . .. 
appropriate means of ascertaining the cause of death This he may do without ili', ··. . . ' 
consennif the family of die deceased. Huntl7 v.'Zuricb General A. & L. Im. C.i;;~~f~!K 
100 Cal App. 201, 213, 280 Pac. 163, 168 (1929). Within the area of his dutieOs;n; 
the judgment of the G:ironer governs. The action of the Coroner in this respea)iii<:' ,,. __ ,~: 
qualified only by the implied limitation that he not be grossly unreasonable, arl:ii: ;.~)i$ 
muy or capricious in the exercise of his discretion. · · 'j};;~f J:'. 

As a point of inf~atioO: /here can be no liability for an act required by ia,;,~i~1fr:'; 
The Coroner and hislaWfol assistan!l! in the regular petlonnance of lawful duciCS'<~ 0:"j,~ 
are protected ham resP~iiSibility in .. ciVil actions brougln by private parties.. G:f~i . 
v. So. Pac. Co., 21 CaLApp. 2_d 240, 245, 68 P. 2d IOP 0937); Huntly v. Zunih 
Gener'al A. & L. Im .. <;o~ 100 Cal .App. 201, 280 Pac. 163 (;1929). . , . 

. OpmIDn N~ >I-22>-&~""""" I~ 19'2. ~1 
SUBJECT:.AUTOMOBILE a.UBS:· Necessity' for, to riiiiintain reserves fru un:.'~;t:'){:;,:; 

. earned dues, in the event of cancellation· of liability m.render s.Pecmc servit.;/(:i?~; 
and i;ircumstallt;es under which such dubs ma:.y be ronsidered as ~g~[;jf:i} 

BeqUested ht: INSURANCE cciMMisSIONER. 

Opinion by: EDMUND G. BROWN, Attorney General 
.. ' ' . . ... Harold B. ~. Deputy. 

Honorable John R.. :Maloney, .IDSUrance Commissioner of .the State of G!lif ·· 
nia, ha5 requested 001: opinion as to whether a reserve equal to the unused poni:. 
of the considerations paid by the motorises for membership in.or service of a·m0 ·•·, _. 

dub, calrulated on· a pro rata basiS over the period covered by the pay~enc, mcis~:·<-,.J 
be accounted as a liabilicy in determining whether the dub is solvent. · · - · :· ·· 
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ROBERT DAVJLA ei al., Plaintiffs and Appellants, . . - .. ' . . 
. v. 
COUNTY OF LOS ANGELES et al., Defendants 

-· · and R.espoii.aents. . . 

· Court of Appeal, Seco~d pistrict, Division 1, 
California. 

Oct 22, 1996. • 

SUMMARY 

Children of a deceased'· individuaJ sued' tlie coroner 
and associa,ted defenciaµts . for clwnages on a 
negligence theory, alleging that tJ:ieir father was 
found dead in a parked, car; was. transported to a 
hospital where he was formally' pronounced dead, 
but that the coroner failed to. maJ<;e an adequate or 
reasonable attempt to locat'e ··any. relatives, and 
decedent's body was thereafter cremated. Plaintiffs 
allege_d that, as . a . reswt, they suffered . emotional . 
distress. The trial court granted defendants 
summary judgment on the ground that the coroner 
owed .!lo duty to plaintiffs: (Superior Court of Los 
Angeles Count)i, No.• BCI 10154, Loren Miller, Jr., 
Judge.). · . ' .. . · 

The Court of Appeal ftivei:sed and remanded to .the. 
trial courtjvith directio~ -to , vacate· t!J,e ~urinnary · 
judgment and set the l'!lEitter "foi'trial.,.The .court.hel.d 
that the tri~L court· . erre.d in granting . ~wnmaiy 
judgment. for''defendants: It held· that.·the. coroner 
owed plaintiffs .a ~andiitory duty (G~v. ,,Qode, § 
815,6) to )rial~e reaionilbJ.e . efforts t(! 10~11te, tlie 
decedc;nr~. next of kin, estii,blis_hed l:Jy G,ciy.Code., § · 
27471, subd.- (a);.andH.ealtli .@d .saf\_\::;ode, §§,,7IQ4. 
, 7104.1. At l!l!!Bt one of the pmj:>oses of, the stiit1:1tes 
is. to protec(iigai.pst the Jc,iiid . of injuzy suffo/ed•:byl 
plaintiffs. Thiis,, aiisluning a duty c;:xisted; !hit. duty 
was breached, and 't!ie breach was the cailse of the 
injury suffered by plaintiffs, At trial, the coroner 
would be· require4 . t~. ,show that be a~ted . with 
reasonable diligence in attempting to identify the 
decedent's body ~pd in attemp.ting to locate a family 
member. (Ophijoil by. _Vogel (Miriam A.), J;, wi.th . 
Ortega, Acting P. J., and Masterson, J., concurring:) . · 

HEAD NOTES 

Classified to California Digest of Official 'Reports 

(la, lb) Coroners § 6--Liability--Cremation of 
Remains Without Notifying Decedent's Next of 
Kin--Mandatory Duty. 
The trial court *138 erred in granting. s~mmary 
judgment for a coroner and asso7iated defendants in 
an action by a decedent's children for. emotional 
distress allegedly caiu;ed by' defendants' negligent 
failure to notify · plaintiffs before crein,ating ·· the 
remains. The coroner .o.wed plaintiifs a !Dandatory 
duty (Gov. Codi:, § 815.6) .to make reasonable 
efforts to locate the : decedent's next or' kin, 
establisb,ed by Gov: O(!de, § 27471, subd. (a), and 
Health aD.ci Saf.Code, §§ 7104, 7104.1. At least one . 
of the purJ:>oses of .~e st~futes is to protect. against 
the kind of injlliy suffered·· :by plaintiffs,. 'Thus; 
assumip,g , a di.tty ~xirited; that 4uiy , .w ~ breached; : 
and tlie.'breach was the. cause. of !be mJury suffered , 
by plaintiffs. At trial, t)"!e coroner would be required · · 
to show that he, acted with reasonable diligence in 
attempfuig !O, identify_ \he d~~edent's, body ·and in 
attempting to locate a family memb~r. 

[See S W°itkln, Summary· of Cal, Law (9th ed; 
1988) Torts, § 160.] 

(2) Government. Tort Liability § 3--Grounds for 
Relief-Faih~re toDi~chB:fge Man,datory Duty, , · 
For liability of, a publi9 ~tity to attach under Gov. 
Code, § · 815.6, (I) there, _must be an enactment 
imposing a mandatory duty, (2) the enactment must 
be intended to proteciagainst the risk of the· kind of 
injury suffered by the individtial,.asserting liability, 
and (3) the breach of the duty must be the cause of 
the injury sl,lffered. · . . : 

• :" ·:·' i" :·1 - .. '·- . 
Michael H. l(apland for Plaintiffs and Appell ants. 

Nelson &,: F~l\on, Hen~:;," P~frick Nelson and f.mber 
A. Logan for Defendants and Respondents. 

VOGEL (l\:flrlam A.), J •. 
' . ' .. 

The issue iil this case is whether a coroner owes ·a 

Copr. © Bancroft•Whltney and West Group 1998 
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duty ·to a decedent's children to attempt with' 
reasonable diligence to notify the person 
responsible for the intennent of the decedent's 
remains before disposing of the body. We hold that 
he does. 

·Facts 

Robert' ·· 'Davila and Arigeliila Williamson 
(collecti'iiely''Davila) s_ued· th~ Cc;iiinty of Los 
Angeles; _.the Lciii · Angeles" County Sheritrs 
Deplirtirient ·Biid "*Ij9. the Los ··Angelea County 
Coroii!lr -(collectively. the Coroner) for' diiinages on 
a neg!igence'theofy, alleging th!' foll6wiiig'faots.: Ori. 
Jul}i 11; 1993, their father; Freddie'·Davila;' was 
found dead• ih a c'ar;/padced on · Parain<iurit . 
BotileVard,· iri the Gify of Paramount Decedent'\vi!S 
trarispi:irted td' a. hbspitill, "where . be was formaily 
prono:uhiied dead, buf tile Corbner"faiieii ·· 11t0 make 
an ad~quate ::(Jr- reasonable aiteinpt.' ic? locate' ariy 
relatives" iilid;"an· August H,i'deciiiierit's8body wiis 
cremate'd: 'Decedent 'li~d': told Daviiii "tllat :he. Was 
going ta tiike .an extended irip· li.iid it was tliilii h6t 
until·, Deeeiiiber 1993; ._,. thilt · Davila'· became · 
concerned' thaf'he hs:dii.1t heard from his"· father/iii' · 
which time Davila filed 'ii in:iSsirig jieril<in's report'. 
and then learned that his father had died and that his 
body had .,been·. cremated Ail° Ei reiiiiit, Davila 
suffered emotional distress. · 

The · . Coroner- answered, · ·and then · ·moved· for 
summary judgiilent 'on'•ilii:'groiilid that he owed rio 
duty"to 'Davila. ' Iii hiB separati( stiiterii~f ot' 
undisputed · facts, the '' Coroner· recciurited· the 
discovery 'of'the body, th~ 'fact ·that'ilie"bodf was' 
held.by the 1Corilner's office fcir 30 days, tHat iib o·ne
(includiiig' Davila) Coiibict~d · ·tJie doroiier's -Office 
regardirig decedent betWeen July"il ii.riii'A:LigusH l; 
1993, that the body was cremated on· Atig\iBM I, iii 
conformance with the provisions of Health and 
Safety Code section 7104, Biid that "[t]he .,!,,fl~ . 
Angeles County Department of the Coronet ' 
attempts to locate the next-of-kin t~ prevent the 
County of r:.o~·Ang.eles· friim i.ii~uriing tbe''cost8'rif 
disposition." Based on these facts, the Coroner 
asserted that, •aif a:riiattet iif'law, hifowed· no d\iiy: to 
Davila to locate or notify ·.him; that hiS father had' 
died. 

Davila opposed the motion, admittiil.g all of 'the 
facts relied on by the Coroner except his . assertion 
that bis di6prisition of the. body was in' ccimpliance 

with Health Biid Safety Code section 7104, and 
asserting that, under the circumstances of this. case 
the Coforier wrul obligated 'by statilt~ ·fo: ''dil(geiiily 
attemptO to no¥fy" the .. next ()f kin. (Healt)!. &. Siµ'. 
Code, § 7104;1.) Davilf!. snp'porred hiS opposition 
with evidence that he· had been able to recover his 
father's personal effects ft:om !Ji.e . Coroner's office, 
and bad found withiri those effects his father's 
Social Security card and .ll;ll identification card 
stating, "In case (of] accident, please notify· Rev. 
Robert Davila. Home 818814-4620. Work 
213-603-6226" (Davila's then current telephone 
numbers). In decedent's car .(recovered from the 
salvage yard where the · Coroner had it towed), 
Davila found an address book with D'avila's 
telephone numbers and address (along with phhne 
numbers and addresses o~ other relatives). 

; . ' . . . ·-· /· 

The mo.lion Was ~nted (the triai court ·fb"uhd no 
dut)i . wl!S ·owed), a'rld . Davila appeals : frcirl{ .the 
judgment' thereafter eilte~ed. *;140'. . . ,, .. ' 

/'-: .;:; .... :·.. ' 

. ,•' 
' ·> 

(la} Davila contiitlt!S.~e Ccironer's officehiwe:d ~~
a duty 'tii Iriiike i'easollable' 'effortii to .. · 1ocate0 

decedeiitis next-ofkiii. We a~e: .... 
. . ' 'i'· · . .' 

Gov·emm~f co.de 'section . B.15 .6 . priiviMs th.lit 
"[w]here'a public· entity is unde'i- a mandafozy diicy 
imposed by an enactment that is designed to protect 
against the risk of. a particull\l' ~ind <?.f. injury, the 
public eJ1titY iS''liab~(foi:". Eii:i iil.jii'ry' .M !)lat kind· 
projdniately .ca~ed· by_)t~ fl!ilurf tO, dbich#ge. th~ · 
duty . Un.Jess ' the' p\)blic tiritify estEiblishes' th~t';if 
exercised_ i:easoiiEible 'diligence !(), discihi:lrge 'the. 
ducy. 11 ''(2) F9r .liability to attli..ch "iiridifr this stlitii.te, 
(1) !here' ml\Sf be ,a.n ~#'iictrr.le11t ~~oiiii:lg a 
mBI1dat6rf duty, (2) th~ eri~¢tfiitint fui.isfb,e in~_eri(jed . 
to pr(\tect'. ag~t tlje iis; cif;,tb¢" kinci i:>( iiljµij 
suffered by the,' iridividtial "ii8~¥rtin'.g .liability, 'and (3) 
.the ·breabl:(of the ''duty' !ii#t' be'ithe'·'~ause cif'othe 
injury suffered. (J{osey· v: :suzie'''df·e~lifdnil# '(l ~86) · 
180 Ciil,App.~_d 836, 1!48.[2?5'9iH:Itj:itr, 8301) . :f:· · 

• , ' . ':·' ; 'I • ;. ~:,·,r •:!·,~· :.•,":.• '~(' . 
·•." , I_.., .. _, .. ,. 

Enactment ImjJosing'a Mandaibry Duty· 
. ' . . 

(lb)'-In our ca.Se, ilie'··~iiiience of a miui,g~~ory dti'ty 
is eirtablished by Govem¢eftt Cod.e se\:tiori 27471, 
sub~vision· (a)": "wllen~ve'r the 'cororier takes' 
custody of a dead body pursuBilt to law, he or she 

Copr. @Bancroft~ Wliitriey and West Group i998 · 
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shall make a rtjlasonable attempt ~o locate the family 
. " [F:Nl] (ltalice added;) The eanie duty .is reflected 
in Health and Safefy. Code sections 7104 (when the 
person with the duty. of interment· "can not after 
reasonable diligence be found ... the coroner shall 
inter the rell!ains ... ;".) and 7104.1 (if within. "30 
days after thb ·coroner. notifies 'or diligentl/attempts 
to notify· ,the. per~on responsible for· the interm,enl ... 
the. person. fails,. refuses; or neglects to intei: the 
remains, the . coroner may· inter the remains"), 
(ltalics.-,ai;lded.).:.Quite, clearly; the coroner h~d· .a 
mandato'ry duty to milk<,: , a reasonable attempt to 
locate decedent's family. (Cf, Morris v. County of 
Mari~. (1977} 18 .. qal.3d 901, 906-907 [136 
Cal.Rptr. 2ql, 559P.2d606J.). 

FNl Under Govefument Code section 14, 
"(s)hall" is mandatory: . 

To avoid this result, the Coroner contends Bock v. 
County of Los A11geles ·(1983) · 150 Cal.App.~d 65 [ 
197· Cal.Rptr. 4:70] .c()mp~ls ·the c9nclusio11 ibat no 
mandatory. duty exi~. Noi so,: In B.ock, where a 
widow sued .. th~ , county ·because . ~e .coroner: had 
failed to promptly identify her husband's body and 
notify her of his death, Division Five of our court 
held'"·· t41\t ... •. the . · con;mer's "record-keeping" 
responsibilities did not create a general duty to .. 
identify a "141 decedent or notify his family. [FN2) 
(Id. at pp. 69-70.) At the time Bock was· decided, 
however, Government Code section 27471 required 
the coroner to "make a reaso.n.able, attempt to locate 
the family [of a dead body] ·within 24 hours" and 
provided that, "[a]t the end of 2.4:. hours," ·the 
coroner "may embalm the body .... " (Bock v: County 
of Los Angeles, supra, 150 Cal.App.3d at p. 70, 
italics added.) In 1984, the Legislature amended the 
statute, deleted the 24-hour time period, and left the 
unqualified language requiring the coroner to "make 
a reasonable attempt to locate the family." In short, 
Bock is no longer dispositive on this point. 

FN2 Division Five nevertheless concluded 
that because the coroner "undertook to 
assist" the widow, he had assumed a duty 
to do so in a reasonably diligent manner. ( 
Bock v. County of Los Angeles, supra, 150 
Cal.App.3d at pp. 71-72.) 

II. 
Enactmentlntended to Protect Against This Kind 

of Injury 

In Bock, Division Five also held that the second 
requirement.. of Government Code· section· 815.6 
-that the enactment was intenc!ed to protect against 
the. ris~ of the kine! of injury suffered by the 

· plaintiff-was not' satisfied because ."the statute~ 
empowering the,, coroner to . ~eep and 'transmit 
various records. we~e [not] designed to protect 
against the risk of the particular kind of injuries 
alleged .... " (Bo9k y. County of Los Angeles, supra, 
150 Cal.App.3d ai p. 71.) AB Davil_a points out, 
however,· Bopk di_c\ not con.Sider Heal)h and. Safety 
Co de se.ctfons 7104 (enacted in 19 3 9) and 7104, 1 
(enacted in 1992, nine years after Boele was 
decided). 

Section~ 7104 autl.,7104.1· ar~ part of chapter 3 
("Custody, and Duty of Interment") of division 7 
("Dead Bodies") of the He~Itli and Safety Code. 
Section 7104 of the Health and Safety Code 
provides as follows: "(a) When no provision is 
made ,by the decedent,.: or • where. the . est.ate is 
insufficient to provide .for ipte_rrnent and :the duty of 
intemlent does not devolve upon any other P.erson 
residing in. the state. or if •suqh person can. npl aft~i; 
reasonable· diligei:ipe be fo,und within th~ slate the _ 
person who has custody of the remains. may require . 
the coroner . of,. the · coilnty., .wh~re the ·de~edent 
resided at time of death. to take possess\on .. of the 
remains ·and the . coroner shall inter the remains in . 
the manner provided for .the' interment oLindigent 
dead. [1J]. (b) A count)i exercising· jurlstijctio!l over 
the.death of an indiviqual pUfSuant to Section 27491. 
[covering the coroners duty to inquire. into the 
cause \)f all. violent, sudden or unusual deaths],. or 
who . iissumes jurisdiction pursuant to . Section 
27491.55 [coroner.ii' right. to delegate ,inqhir}r to , 
other agencies] of the Gqve);lllllent Code, shall be 
responsible for the disposition of the remaiµa *142 
of that decedent. If the decedent is an indigent, the 
costs associated with disposition .. of the remains 
shall,.;' be borne ., by the :·~aunty ••. exer!Jising 
jurisd\ctiorn" (l(alics __ ad.de4.) He,alth .·and Safety: 
Code section 7104.1, which was enacted in_· 1992 
(Stats, }?92, 9~., 1020,J 3.3), proviqes as:.follows: 
"If,· witb.iil, 30 days after the . coroner notifies or· 
diligently pttempts to notify the person resp~nsibl~ 
for .the ·interme11t · or inurn,ment of a decedent's 
remains .. which are in 1he possession of the coroner .. 
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the person foils, refuses, or neglects to inter the 
remains, the coroner may iii.ter the remains. The 
coroner may recover any expenses of the interment 
from the responsible person." (Italics added.) 

Read together,. these statutes ptovide that when rlo 
one is responsible for intenneitt of a decedent, the 
coroner must ass,ume' thii.( responsibility . and fis 
attendant costs. When a responsible peraon exists 
but refuses to .inter the remains, the coroner must do 
so but may recover hiB expertses froin the 
responsiole· party. According 'fo the Coroner; this 
means the "kind of injury"· the statutes were meant 
to ·prevent._ was. the "incurring . [of] costs [by tl1e 
County]..qf intenli.~nt of ·'· unclaimed ·decedents." 
we ·disagree. · • 

While the recovery of intemient costs may be 011e 

purpose of Health and Safety Code. section.7104.l, 
just as the 'recovery of embiil1nirig costS:may be one 
purpose· 'of Government ·codcf section 27471 (BoCfc 
v. Count)! of Las Jjngeles, 'supra, 150 Cal.App.3d at 
p. 70); the statutes exist for. oilier purposes ·as. well' 
and are ·designed to prevent other mjui:ies; As h.as 
been noted,· !he. 'Legislature ·is·· ·"aware that for 
cultural arid religious <:reaiioris, the [interment]· or' 
other disposition of the ::i:leoeased's · body is ·an 
extremely' important eriiotiorial cathilrsis for· the 
family· and.friends of the' deceased." (Shelton v. City 
of We3tininster ( 1982) 138. Cill.App~3d 610;· 625 [ 
188 Cal.Rpfr: 205]· (du!:' opti. of Wiener; ·J,)';) To 
this• end, Health·and· Safety' Code section 7100 
provides ·that "[t]he right ta control the disposition 
of the remains ofa deceased person,'·including the 
location and cariditloris: of:inte'rmeni;' \uiless other 
directions have.been given by tbe'decedent, ·vests in, 
and the' duty o( interment and the liability ;for the 
reasonable" . costs of" interment of'. the .' remains 
devolveii"iipon :the followmg m' the 'order·narried: lt 
l (1) [t]he - surviving spouse' [;]' [11 . (2) [t]he 
surviving ·child or. children of tlie decedent · .. ::" 
(Italics added:): · , " · · 

,,· .i:· .. ···. ,: 

Had Divisfon Five:· considei:ed thes·e· pointS, Back 
might ·have been 'decided differently.' With tb,e 
additiiiil !if-Health and Safeiy Code secti_on.:1104:11, 
however;-· l!ack's · views of' the putjlo~e · of . the 
statutory" scheme ·are no longer .. c;tintrollilig:'W e. l\re 
satisfied that;· today; the _ righti granted ·bf''~"e 
severitl stiltutes discussed above would have no 
meaning linless they are· read to "143 impose upon · 

. the Coroner a duty to act with reasonable diligence 

in attempting to identify a 'body . placed .. m. his 
custody and then to attempt : WitJi reasonable 
diligence to locate some family member. · ' ... _,:" 

. , .. 
. ·m. 

The Br.each Must Be the Cause of the Injury 
~ ' . 

For preseqt · ·purposes, it .. is und.isf>uted . · that, 
assuining a duty exists iri this case; that. duty·: was 
breached and tl)e breach was the·ca~s.e of the .. injury 
suffered bypavila:. Having foW!d_ that a:•ducy ~oes 
exist arid 'that it is· owed to i;>avi!B., It follows 'that 
summary judgment mList be rev'ersed. At trial;: the. 
issues will be whether ·the Coroner acted with 
reasonable diligence in attehlptirig'' to identify tlie 
decedent's body (such as by looking at his personal 
effects) and in attempting to)ocate .a family member 
(such. as by picking up the ·telephone and calling 
Davila). · '· 

Disp~sition 

The jUdgrflent . is reversed ' and .·.the ' cause• ·is 
remanded"to the triai. ctiurt with directions to ·vacafo 
the summary judgment arid'' set the matter for triiil. 
Plaintiffs are awarded their costs of appeal. 

Ortega, Acting ·p, J;, and Masterson, i., cancu±red. 
*144:. . 

·:,·· 
CaLApp.2.Dlst., 1996, 

Davila v. County of Los N,igeles 

END OF DOCUMENT· 

'i,• 

. I 
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· Estate of DENIS H. GRISWOLD, Deceased. 
NORMA B. DONER~GRISWOLD, Petitioner and 

Respondent, · , 
v. 

FRANCIS V. SEE, Objector and Appellant. 

No. 8087881. 

Supreme Court of California 

June 21, 2001. 

SUMMARY 

After an individual died intestate, his wife; ·as 
administrator of the estate, filed a petition for final 
distribution. Based on a .1941 judgment in a 
bastardy proceeding in: Ohio; · in which the 
decedent's biological father had confessed paternity, 
an heir fmder who had obtained an assignment of 
partial ·interest in the estaie from the decedent's half 
siblings filed objections: The biological-: father .had 
died before the decedent, leaving .two children from 
his subsequent marriage. The father had never" told 
bis subsequent children about the decedent;, but he 
had paid court-ordered · · child support for · the · 
decedent until he was 18 years old. The probate 
court· denied . the heir finder!s petition. to determine 
entitlement, finding that he had not demonstrated 
that the . father was the .. decedent's natural parent 
pursuant to Prob. Code,.§ 6453 ;· or that the father 
bad acknowledged the decedent as his child · 
pursuant to Prob: Code, § 6452; which bars~ a 
natural parent or a· ·relative of ·that parent 'from·: 
inheriting through a child born out of wedlock on 
the basis of the parent/child relationship unless the· 
parent or relative acknowledged the child and 
contributed to the support or care of:. the child·. · 
(Superior Court of Santa Ba.rbara County,. No.· 
B216236, Thomas Pearce Anderle, Judge.) The 
Court of Appeal, Second Dist., Div. Six, No. 
B 128933, reversed. 

The Supreme Court· affiinied· the judgment of the·. 
Court of· Appeal. Tlie' court held that; since the> 
father had acknowledged the decedent as his child 
and contributed to his' support, the decedent's half 
siblings were not subject to the restrictions of Prob. 
Code, § 6452. Although no statutory definition of 

"acknowledge" appears in Prob. Code, § 6452; the 
word's common meaning is: to adn'iit to be tnie or as 
stated; to confess. Since the decedent's father had 
confessed ' paternity in the '1941 bastardy 
proceeding, he had acknowledged the decedent 
under the plain terms of the statute. The court also 
held that the 1941 Ohio judgment established the 
decedent'S' biological father as 'his natural'. plirent for· 
purposes of intestate succession under Prob, Code; § 
6453, subd. (b).· Since the identical issue wils 
presented both in· the Ohio proceeding arid in this 
California proceeding, the Ohio proceeding bound 
the parties '*905 in, this proceeding. (Opinion by 
Baxter, J:; 'with George, C. J.; Kennard, Werdegar, 
and Chin,' JJ .; concurring. Concurring opinion ·by 
Brown, J. (see p. 925):) 

HEADNOTBS 

Classified to California Digest of Official Reports 

(la, lb; le, Id) Parent and Child· § 18-,Parentage 
of Children-'· · Inheritance Rights.,-Parent's · 
Acknowledgement of Child Born · Out of 
Wedlock:Descent and Distribution § 3-Persons 
Who Take"-Half Siblings of Decedent. 
In a proceedihg·, to determine:· entitlement to an 
intestate estate, the trial court erred in finding that · 

. the half siblings.of the .. decedent were precluded by 
Prob .. Code, § 6452; · from sharing in the intestate 
estate. Section 6452 bars · a:·natural parent or a 
relative of that parent from· inheriting through a 
child born out of wedlock unless the parent or 
relative acknowledged tl1e child and contributed to . 
that child's support ' or care. .The decedent's 
biological•. father had paid. , court-ordered : child 
support for ·the decedent until he was 18· years. old. 
Although no statutory definition of "acknowledge" 
appears in §' 6452, 'the' word's common meariing is: 
Iii admit to:be tnie'cir wi'iitated; to confess. Since the 
decedent's: father.' had· appeared in a 1941 .bastardy 
proceeding in another State, where he coiifess·ed 
paternity, he had acknowledged the decedent under 
the plain teiins of § 6452. FUrther, even· ·though the 
fatllei· -hiid : hot had contact with the decedent and 
had·not-'t6ld his other chilclren·about liirii; the record 
disclosed··rib' evidence' that he disavowed' paternity 
to Einyorie with ·1ciowledge' of the Circliinstances. 
Neither the language nor the history of § . 6452' .· 
evinces '' a· ' clear intent to milke inheritance 
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contingent upon· the decedent's awareness of the . · 
relatives who Claim. an iilheritance right. 

[See 12 \1{itkin, Summary of Cal. Law (9th ed. 
1990)Wills and Proqate, §§ 153, 153A, 153B.] 

(2) Statutes § 
29--Construction-Language-Legislative Intent. 
In statutory constrilction cases; a court's 
fu,ndamental task, is to' ascertain the in~nt of the 
lawmakers so as to effectuate the p~ose of the 
statute, A court begins by· examining the statutory 
languagergiving the words' their usual,and ordinary 
me.aning., • If the · terms o( the.• statute are 
unambiguous; the· court presumes the lawmakers 
meant what they said, and the plain meaning _of .the 
language governs. If there is ambiguity, however, 
the court may then look to extrinsic sources, 
including the *906 ostensible objects to be achieved 
and the legislative history. Jn such cases, the court 
selects the construction that comports most closely 
with the apparent intent of. the LegislatUre, with a 
view IQ promoting rather than defeating the general 
purpose of· the statute, ·and avoids· an interpretation 
that would lead to absurd consequences. 

(3) Statutes § 
46--Construction-Presurnpti.ons-Legislative 
Intent-Judicial Construction of Certain Language: , . 
When legislation -has been judicially construed arid 
a subsequent statute·on the ·same or an analogous. 
subject uses identical or substantially. similar 
11111guage, a court niay presume that the Legislature" 
intended the same 'construction, unless· a· contrary 
intent clearly appears. · · 

" 
( 4) Statutes § 20--Construction--Judicial Function. 
A court may- not,. under the guise of inte'qii·e~tion, 
insert qualifying provisions 11ot included in a statute. 

' ' . . . . . 
(Sa, Sb}· Parent an.d. ·Child . § JB--Pilrentage of 
Cbildren.;..Inhei:itance . Rights-Determination -. of. · 
Natural Parent of · Child·':.; .Born Out· of 
Wedlo~~:Descent and Distritiution:' §. J.,,.Persons 
Who Tak.e"-'Half Siblings of.01;ced\ln!. :•.,' 
In a· proceeding to c!etemiine· e'ntitlement•· to ·an· 
intestate i;stat.e, the· trial court erred in_. finding: that 
the half sibl,ings of the decedent,·who had be(lil.~om. · 
out of.wecllock, were,pri;cluded .. by :Pr(lb., Cod\l, § 
6453 ... (only ·"nahiral parent:':.or".r;lafr.~e" can in)lerit 
through, i.J:\testate child); ~In s~aring ·in th~ .inte.state 
estate.1Prob. Code, § 6453, s~bd;(b),.prov1des that 

a natural parent and child relationship may be 
established through Fam. Code, § 7630, subd, (c), if 
a court order declaring paternity was entered dljl'ing 
the father's lifetime. The decedent's father:. hlid 
appeared in a 194r bastardy proceeding i11 Ohio, 
where he confessed paternity. If a valid judgment of 
paternity is rendered in Ohio; it generally is bindil1g 
on California courts if Ohio bad jurisdiction over 
the parties and the subject matter; and the parties 
were given reasonable notice and an opportunity to 
be heard. Since the Ohio .bastardy ·proceeding 
decided the identical issue presented in this 
California proceeding, the Ohio proceeding bound 
the parties in this proceeding. Further, even though 
the decedent's mother initiated the bastardy 
proceeding prior to · adoption· of the Uniform 
Pare11tage Act, and all procedural requirements of 
Fam. Code, § 7630,··may not have been followed, 
that judgment was still binding in this ·proceeding, 
since the issue adjudicated was identical to the issue · 
that would have been presented in an action brought 
pursuant to the Uniform Parentage· Act. 

(6) Judgments . § ·· 86~-Res. Judicata~-Collateral· 
Estoppel~Nature . of Prior .. Proceeding...;Criminal· 
Convictiqn·on.Guilty Plea,. · . 
A trial *907 ·court in a civil proceeding may not 
give collateral estoppel effect · to· a criminal 
conviction involving the . same issues ·if• the 
conviction resuited from a guilty plea. The issue of 
the defendant's guilt was not fully litigated ·in the 
prior crim.inal proceeding; rather, the plea bargain 
may reflecf nothing more than a compromise 
instead of an ultimate determination of his or her 
guilt. The defendant's due process· right to a civil 
hearing thus outweighs any countervailing need .to 
limit litigation or conserve judicial resources. 

(7) Descent and Distribution · § I-Judicial 
Function. . 
Succession of estates is purely. a matter of statutory 
regulation,.w.hicb caiinot be changed by the courts. 

COUNSEL 

Kitchen & Turpin, David C. Turpin; Law Office of 
Herb Fox and Herb Fox fo~ Objector and Appelllll}!. 

Mullen· & Henzell and Lawrence T, Sorensen for 
Petitioner and Respondent. 
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Section 6452 of the Probate Code (all statutory · 
references , .are to this. code. unless .otherwise 
indfoated)_ bars a '!natural parent" or a relative of . 
that parent from inheriting through·a child born out 
of wedlock on the basis of the parent and, chil.d 
relationship unless the parent or relative 
"acknowledged the child'! · and· "contributed to the .. 
support or the care of the child." In this case, we 
must determine whether section 6452 precludes. the 
half siblings of a child born out of. wedlock from 
sharing ··in the child's ·intestate estate where the 
record is undisputed that. their father appeared in an. 
Ohio court, admitted paternity of the child, and ,paid 
comi-ordered child support· until the child was 18 
years old. Although · the ' father and the 
out-ofcwedlock · · child apparently never . ~et or 
communicated, and the half siblings did not learn of 
the child's· existence until after both the child and 
the father died, there is no indication that. the fath~r 
ever denied paternity or knowledge of the out-of-, 
wedlock child to persons who were aware of the 
circumstances:· ., 

r' • ·:·~ ' 

Since succession to estates is ,.purely a matter. of 
statutory regulation, our resolution of this jssue 
requires that we ascertain the intent of· tbe 
lawmakers who enacted section 6452. Application 
of settled principles of statutory *908 construction 
compels us to conclude,:: on'. this · uncontrov_erted, 
record, tbat·:section 6452 does ·not bar the ·half 
siblings from sharing in the decedent's estate. 

.:c , Factual and ;procedural Background 

Denis H.:, Griswold died Jntestate in. 1996, survived .. 
by bis: .wife, Norma-,.,,, B: · D.oner-Griswold. 
Doner-Griswold petitioned· for and received letters 
of administration · and· authority .. · to administer 
Griswold's modest ;:estate, consisting . entirely of 
separate property. . . .. 

~ '. 

In 1998, Doner-Griswold filed a petition for final 
distribution, proposing a distribution of estate 
property, after payment of attorney's fees and costs, 
to herself as the surviving spouse and sole heir. 
Francis· ·V. See, a self-· · described "forensic 
genealogist" (heir hunter) wbo had. obtained. an 
assignment of partial interest in the Griswold estate. · 
from 'Margaret Loera and Daniel Draves, [FNl] 
objected to the petition for final distribution and 

:1 

filed a petition to determine entitlemen\ to 
distribution. 

FN 1 Calircimia pej"Illits heirs to assign. 
their interests in an . estate; · but such 

.. assignments are subject to· court scrutiny. 
(See § 11604.) " . 

See and Doner-Griswold stipulate_d to the following 
background facts pertinent to See's entitlement 
petition. 

Griswold was bo,rn out of .wedlock .t,o Betty Jane 
Morris on July 12, 1941 in Ashland,. Ohio. The . 
birth certificate listed his name as Denis Howard 
Morris and identified John Edward Draves of New 
London, Ohio as 'tile .father. A week after the birth, 
Morris filed a "basiardy cor!Jplaint.", [FNi] in the . 
juvenile court in Huron County, Ohio and swore 
under oath that Draves was the child's father. In 
September of 1941, D~v<;s appeared in _. !he 
bastardy _proceeding and "confessed : in Court that . 
the charge_ of the plai_ntiff herein is t111~," The. coU11 . 
adjudged ,:praves. t9,;be, .the "reputed fa.ther" .,of the 

· child, gnd .or~ered D.raves. to pay medical expenses 
related to. Morris's pr~gna~cy as well as $5 per week_, 
for child ,,. support. and maintenance. Drav.es 
complied, and for 18 yelµ'S paid !he court- .ordered 
support.to the clerk of.the Huron County court. 

.,., 

FN2 A "bastardy proceeding" is an archaic. 
t.erm for . a pati;rnity , suit. (Black's Law 

.-Dic!,(7th ed. 1999) pp. 146, 1148.) 
l '~:.<~.: -.. ·~ {;. 

Morris married Fred Griswold in 1942 and moved 
to California. She qegan tq_.,_refer to her son .. as 
"Denis Howa_rd G~is~old," a 11;a~e tl;te usi;:d for the 
rest of ,his life, For 111any years, Griswold bC?lieved 
Fred Griswold. was h.is, fa.¢er. At: ,_som.e pain\ Jn 
time, either after his mother and Fred Griswold *909 
divorced in 1978 or aft<;r .his .fficitlier. died in 1983,. 
Griswold ,learned that Draves· was• .. listed as .liis . 
father on his .birth ._certificate. So far, as .is knoWn,.• 
Griswold made no attempt to contact Draves or 
other.mem.bers of.the Draves family .. 

~· ' I• ' 

Meanwhile, at some .. point after Griswold's birth, 
Draves married in Ohio and bad two children, 
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Margeret and Daniel. Neither Draves nor these two 
children bad any communication with Griswold, 
and the children did not know of Griswold's 
existence until after Griswold's death in 1996. 
Draves· died in · 1993: His last will and testament, 
dated July 22,· 1991, niade no menii011 of Griswold 
by name or ·other reference. ·Huron County pro.bate 
documents identified Draves's surviving spouse· and 
two children-Margaret and Daniel-as the only heirs. 

Based· upon the foregoing ·facts,· the probate court 
denied1 See's' petition to determine entitlement:' In 
the court's view, See had not demonstrated that 
Draves was Griswold's "natural parent" or that 
Draves "ackllpWledge~" Griswold as. his child as 
required by section 6452. . 
. . ' 

i.I 

The Court of Appdal disagreed on both' points and 
reversed the ord.er· oftlie" probate· court. )'le granted 
Doner-Griswold's p~tition f?freview'. 

Discussion 
(la) Denis H. Griswold died without a will, and his 
estate'"" consists 'solely of separate property. 
Consequently, th.e intesfiicy rules codified at 
sections' 6401 ·and 6402 are iniplicated. Section· 
6401, · subilivisioiJ (c) provides· that ·a surviving 
spouse's"' share of intestate .. separate property is· 
one-half "[.,\;]here the 'decedent leaves nci ·issue but 
leaves· a parent ·or' parents or their issue or the issue 
of either of tliem.'". (§ 6401;' subd. (c)(2)(B):) 
Section 6402, subdivision (c) provides that the 
portion of the intestate: estate not pas.sing . to !be 
surviviiig spouse under· s·ectlon · 6401 passes as 
follows: "If tbei~. is no surviving issue or parent, to 
the issue of !be 'parents or either of therii, the issue 
taking equally if they are all of the same degree of 
kinship to the decedent .... " 

·~ . ., ;- .. 

As noted, Griswold's iii.other (Betty Jane Mcirris) 
and father' (J,ohh Draves) both 'pi'edecee.Sed · nii:i. 
Morris. had' rio issue 'other ililiii 'Griswold "and 
Griswold himself left' no issue: Based ·an these facts, 
See cofttends that "Doner-Griswold "is efititled: to 
one-bait of Griswold's estate 'and· that Draves's issue 
(See's:'assignors{Matgaret and. Daruel)'are entitled·· 
to the other halfpui'Stianfto sectioris 6401' and 6402. ' . 

. ~ .. ,~ ' •' .·I; ~. 

Because Griswold was born ·out of'wedltick~· ·three 
additional Probaie Code provisions-section 6450, 
section 6452, and s'ectioxf 6453-rilust be considered. 
*910 . . . 

As relevant here, section 6450 provides that· "a· 
relationship of parent and child exists for the 
purpose ·of ··determining intestate s'uccession by; · 
through, or from a person"· where "[t]he relationship·" 
of parent and child exists between a ·person and the 
person's nattiral parents, regardless of the· marital 
status of the natural parents." (Id.; subd:(a).) · 

•.'\ 

Notwithstanding section· 6450's" general recognition 
of a parent and child relationship in cases of , 
unmarried naturli.l p'arents, section 6452" restricts ·the 
ability of such patents and their relatives to inherit 
from a child as follows:• "If ·a· child is born out of 
wedlock, neitber:a natural parent nor a· ri:lative of 
that parent iliheritil from· or through the child on the 
basis of the' parent and child relationship between . 
that parent · and the child · unless both of· the 
following requirements ·are satisfied:. m (a) . The · 
parent or a rehltive of the parent acknowledged the 
child. liJ) (b) The ·parerit'or· a relative of the parent 
contributed to the support·or the care of the child." 
(Italics added.) 

Section 6453, in tum, articulates the criteria for 
determining whether a person is a "natural parent" 
within the"meaning of isections · 6450 and 6452; A 
more detailed discussion of section 6453 appears 
post, at part,B. · ' 

- \!~ . .... 1!; . . 

It is undisputed' here that'section 6452 governs· the 
determination . whether Margaret, Daniel; and ·See .. 
(by assignment) are entitled to inherit . 'from .. 
Griswold. It is also · uncontroverted that' Draves 
contributed court-ordered child support for 18 
years, thus satisfying. subdivision (b) ofsection.6452 
. At issue, however, · is whether the record 
establishes all the remaining requirements of section 
6452 1:as· a matter of law~ First, .'did Draves 
acknowledge Griswold within the . meaning ·of 
section 6452, subdivision (a)? Second, did the Ohio 
judgment of reputed paternity establish •Draves as : 
the natural parent of Griswold within .. the 
contemplation of sections 6452 and 6453? We 
address these issues 'in order. · 

":, ... 

A, ·Aclcnowledgement 
• ... >:a .:•,; 

As fudicated, section 6452 precludes a .natural 
parent or. a relative of.that parent from inheriting·· 
through'' a child born out of wedlock unless . the 
parent or relative "acknowledged the child," (Id.; 
subd. (a).) 01( review, we must determine whether 
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Draves acknowledged Griswold within the· 
contemplation ·of the statute · by .confessing to 
paternity in court;· where the record reflects no other 
acts of acknowledgement, but no disavowals either. 

(2) In statutory construction cases, our fundamental 
task is to ·ascertain the intent of the lawmakers so as 
to effectuate the purpose of the statute. (Doy v. City 
of Fo11/a11a (200·1) 25 Cal.4th 268, ·272 ["911J05 
Cal.Rptr.2d 457, 19 .P.3d 1196].) "We begin by 
examining the. statutory language,· giving the words 
their usual and ordinary meaning." (Ibid.; People v. 
Lawrence (2000) 24 Cal.4th · 219, 230 [99 
Cal.Rptr.2d · 570, 6 P .3d 228].) If the terms of the 
statute are unambiguous, we presume the lawmakers 
meant what they said, and the plain meaning. of the 
language governs. (Day v. City of Fontana, supra, 
25 Cal.4th at p. 272; People v. Lawrence, supra, 24 
·cal.4th at pp. 230•231.) If there is ambiguity, 
however, we may then look to extrinsic sources, 
including the ostensible objects to be achieved and 
the legislative history. (Day v. :city of Fontana, 
supra, ·25 Cal.4th at p. 272.) In such cases, we '.' ' 
"select the construction that comports most closely 
with· the apparent intent of the Legislature, with a 
view to promoting rather than defeating .the general 
purpose of the statute, and avoid an interpretation 
that would lead to absurd consequences." ' " (Ibid.) 

(lb) Section . 6452 does not define the word· 
"acknowledged." Nor does any other provision· of 
the Probate Code. At the outset, however, we may 
logically infer that the word refers to. conduct other 
than that described in subdivision (b) of section 
6452, i.e.; contributing to the child's support or 
care; otherwise, subdivision (a) of the statute would 
be surplusage and unnecessary. 

Although no statutory definition appears, ; · the 
common meaning of '.'acknowledge " is "to admit 
to be true or· as stated; confess." (Webster's New 
We.rid· Diet. (2d ed. 1982) p. 12; see Webster's 3d 
New Internat. Diet. (1981) p. 17 ["to show by word 
or act that one has knowledge of and agrees to (a 
fact or truth) ... [or] concede to be real or true ... · 
[or] admit").) Were we to ascribe this common. 
meaning to the statutory language, there could be no 
doubt that section · 6452's acknowledgement 
requirement is met here. As the stipulated record 
reflects, Griswold's natural mother initiated a 
bastardy proceeding in the Ohio juvenile court in 
1941 in which she alleged that Draves ·was ·the 

child's father. Draves appeared in that proceeding 
and publicly " confessed" that the allegation was 
true. There is no evidence ·indicating that Draves 
did not confess knowingly and· voluntarily, or that 
he later denied paternity or knowledge of Grisw·old . 
to those who were aware of the circumstances.· 
[FN3] Although the record establishes that Draves 
did not speak of Griswold to ·Margaret and Daniel, 
there is no evidence suggesting he sought. to 
actively conceal the facts from them or anyone else. 
Under the plain terms of section 6452, the only 
sustainable conclusion on this record is that Draves 
acknowledged Griswold. 

FN3 Huron County court documents 
indicate that at least two people other than 
Morris, one of whom appears to have been 
a relative of Draves, bad knowledge of the 

, bastardy proceeding. 

Although the facts here do not appear to raise any 
ambiguity · or uncertainty as to the statute's 
application, we shall, in an abundance of caution, 
*912 test our conclusion against the genera.I 
purpose· and legislative history of the statute. (See 
Day v. ·City of Fontana, supra, 25 Cal.4th at p. 274; 
Powers ii. City of Richmond ( 1995) 10 Cal.4th 85, 
93 [40 Cal.Rptr.2d 839; 893 P;2d 1160].) 

The legislative bill proposing enactment of former 
section. 6408:5 of the Probate Code (Stats. 1983, ch. 
842;"§ 55, p. 3084; Stats. 1984, ch; 892, § 42, p. 
3001), ·the first modern statutory forerunner to 
section 6452, · was introduced to effectuate the 
Tentative Recommendation Relating to Wills· and 
Intestate Succession of the California Law Revision 
Commission ·(the Commission). (See 17 · CaL Law 
Revision Com. Rep. (1984) p. 867, referring fo 16 
Cal. Law Revision Com .. Rep. (1982) p. 2301.) 
According to· the· "Commission, which• had been 
solicited by the Legislature to study ruid recommend 
changes . to the then exisiing Probate Code, the 
proposed comprehensive legislative package to 
govern wills; intestate succession, and related 
matters would "provide rules that ;are more likely to. 
carry out the intent of the testator or, if a person 
dies without a will, the intent a decedent without a 
will· is most likely· to have bad."' (16 Cal. Law 
Revision Com:· Rep., supra, at p; 2319.) The 
Commission also advised that the purpose of the 
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legislation was to "~eke probate more efficient end 
expeditious." · '(Ibid1) ·From· all that appeara, the 
Legisleti.ire shared . ~e . Commissio11's · views in 
enacting the legislative· bill of which fonner section . 
6408.5 was a part. (See 17 Cal; Lli.w Revision Com. · 
Rep., supra; at p, 867.} :' · . . . . 

-;,· '" ·1._' ' 

Typic:ally/,.. ·' dispqtes : '"· regarding parental· 
acknowledgement of a .c:hildc born· oiit of wedlock 
involve factiial a8sei'tio~ that are made by persons 
who .are likely to· have . direct financial interests in 
the child's 'estate and thaf relate tO events ·a'i:curring' 
long before the child's death. Questioi::ui'' ·Of 
credibility must be resolved without the child in 
court to corroborate or rebut the claims of those 
purportirig to have witriessed die parerit's statements 
or cono)fot concenimg th'.e' child, Recogriition' 'that 
an ' in~court admission 'of the'' parent ' arid child 
relationship cofultifutes · powerlUI. evidende of an 
acknowledgement under section'· 6452 wo'uld· iecii:I to 
reduce litigation over such matters and thereby 
effectuate the legislative objective to "make probate 
more efficient and '<:expeditious." ( 16 CaL·' Law 
Revision Com. Rep., supra, at p.' 23 i9.) ' ' 

" ._.. . •: 

Additioij.illl)', cons~ing the ackn,owJedgement ·' 
req uireirien t to·. be met in circumstances such . as 
these i.s. neithedllogi~al .nor absurd' with re8pect to 
the ·intent of an· intestate decedent. Put another way;'·· · 
where a parent willlilgly iicknowied.ged paternity ii( 
an action initiated to establish the. parent-child 
relationship,, a!!d ;thefyaftei·.·waii never lieard to i:leny 
such relatipnship (§ 6452; ~µbd. (a)), iiild ·where µiat ·: 
parentpaid all court-orderei:I support for that child 
for 18'yeafii (id.; subd:'·(b)), it'caimot be said that 
the participatipii "913"oftli,ilt 'parent or his relative 
in the"estatti'.of the deceased chi!¢ is either (I)· so 
illogical ~at it cannot 1repiesent the intel!i that, cine' . 
withou~ ,a will is. most likely t() have liiid {16 Cal. · · 
Law Revision 8orti. )lep., ~p,:a,-at p·. 2319)' cir (2)' · 
"so absurd a{.to make it. milnifest thiit'it could' i:iot 
have ,been: intended"\ by the· l:egislatuf~' (~state of 
De Ctgaraiil.(1907fl50 Cat 682;01 688 [89'·P>833J" 
[constriling Civ.:·Ccide;. foi:mer § 1388 as 'entitling 
the illegitimate' hruf· sister· o:6·'an.';illegitiniilte 
decedent'; ·to. inherif 'bi:fr' eritire"' intestate 's'epilrate 
properly ,fr/the exclusiOil. of the i:le'Cedent's surviving 
husband])." " · ''···. '· ,~· ··1 ·· · · ··, 

There k:~ d;ilrth of case la~·,~ertairiing to ·~~ction 
6452 or" i_ts pred'ecessor statUtes;· .but what little there' ' . 
is . supports the foregoirig ·construction. · Notably/ 

Lozano v. -SC:alier ( 1996) 51 · Cal.App.4th 843 [59 
Cal.Rptr.2d 346]' (Lozano), the· only prior' decision 
directly addressing section 6452's acknowledgement 
requirement; · declined to read the· statute· · as 
necessitating more than what its plain terms call for. .. ~· . . ·, 

In Lozano' ' the ' iSsue was whether the -'tiiit court . 
erred in allowing the plaiririff; whci was the natural -
father of.a iO•montb-old chlld;'~o pursue_ a wroniiful 
death action ·arising out of the child's' accidental 
death. The wrongful death statute' provid~ that' 
where ~ti deceden(ieft iio spoUse or child, such 'an ' 
action Iri!iY be brought by the _persons "who would · 
be entitl.ed to the' property of · the decedent 'by 
intestate siii:cession." (Code Civ. Proc.', § · 3 77 .60; · 
subd. (a),) )Be'cause the"child h'li.d been borh oui' of 
wedlock, the plairitiff liad no rigbtto sµ~ceed to ihe ·. 
estate unless be had both' "acknowledged the' child 'ii 
and "cohtributed fo the' support or, the care of. the 
child'' as requited by· section 6452;. Loianci' upheld 
the triiil court's finding of acknowledgement in light 
of evidence in the recor'd '.ihet · the · plaint\ff bad 
signed-as "Father" oh'"a medical ·form five· months 
before the child'r:birlli' and had· repeatedly . iold 
family members; arid others that he was' the child's . 
flither.'(Lozaiiti; suprii; 51 CitLAppAth' at :pp .. 845, · 
848,) " . . . •: .. , ;. r 

Significantly, Lozano. rejected argum!=nts that an 
acknowledgement under Probate :Cod.e secticiii 6452 ' 
must be (I ).'a witnessed writilig ilnd, (2):Jniide after. ' . 
the child was borri'· so· that the ciilld 'is identified:· In 
doing· so, Lozano initially not~d there were no such'' 
requirements on' the face of the statute, '(Lozano, 
supra,. 51 ·'.Cal.App.4th at. p: 848:} Lozciiio next 
looked to ·the ·history of the staiute and made iWo · · 
observations in declining to read; such terlrii· into the • 
statutory language. First, even though . the 
Legislature· qad. previoll!llY. required . a witnessed 
writing in cases where iu:(illegitiniate ·cbild sought 
to inherit .frciriir'the father's' 'estate/it' repealed such 
requirement ' in' '197 5' iri an' apparent 'effort to ease 
the evidentiary proof ·or ;; the parent~cb.i.J.d .. 
relationship. (Ibid,)' Second,' other .stafutes · tliiit 
required . a ' pliient~child reliitloniihip ' expre~sly : 
contained ' more ' formal ' acKiiowledgement . 
requirementS for the. lisserti,ori of certain" other r,ighl!I ,' 
Of. privileges; (See id. af p.'· 849, : citing "914Cbde\ . 
Civ, Proo:; §·376, subd. (c),-Heillth & Saf. Oode, § · 
102750, & Fairi. Code, § 7574.) Had the'Legisla~re . 

·wanted . to impose more stringent requirements for:' ' · 
an acknciwledgei:rient ilridcr· section 6452, Lozano' 
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reasoned, it certainly had precedent for doing BO. ( 

Lozano, supra, 51 Cal.App.4th at p. 849.) 
' ... 

Apart· from Probate . Code.· section 6452, the 
Legislature had preyiously . imposed .. : an 
acknowledgemeni requirement in the context of a 
statute: .providing that a father could leg:\timate a 
child bo~n, out:. of wed.lock for all P\.!rpos.~. "by 
publicly acknowledging ·it as ·his. own, 11 

•. (See Civ. 
· Code; fo,rmer § 230.) [FN4] Since that stat11te dealt 

with an · analogous subject and employed a 
substantially,~imilar phrase;· we address the case law 
construing that legislation below. 

FN4 Fo:rmer. section 230 of tbe Civil Code : . 
provided: "The father of an illegitimate 
child, by publicly acknowledging it aB .. his 
own, receiving it as such, .with the consent 
of his wife, if he is marrit:d, into his family, 
Bild . otherwise ·treating it . as if; it w~re a 
legitimate child, thereby( adopts it as such; 
and· such child .is thereupon deemed for all· 
purposes leginmate from· the , time of its 
birth• · The foregoing pro'~islons · of this 
chapter do not apply to such an .adoption." 
(Enacted I Cal. Civ, Code (iB72) § 230, p; 
68, repealed by Stats. 1975, ch. 1244, § 8,. 
p.3196.) . 
In . 1975, the Legislature enacted 
California's Uniform· Parentage Act,. which 
abolished tbe ·-concept of legitimacy and 
replilceq it with the cqncep!_ of pa~e.n_tage. 
(See · A,doption ,,of, Kelsey .s, (1992) 1 
Cal.4th 816",'· 828-829 [4 Cal.Rptr.2d "615, 
823 P.2d 1216].) 

In Blythe v. Ayres (1892) 9q Cal. 532 ,[31 ),>. 915), · 
decided. over a . ._gentury ago, ·th_is. court determined 
that the word "~cknowledge,", as it appeared, in 
former. section 230 of the:c Civil Code1' h11d no· 
technical meaning. (Blythe v: Ayers, supra, .96 Cal. 
at p. 577.) We there~ore employed the word's 
common meaning, which was " 'to own or admit the 
knowledgi; of,! " . (Ibfd. [relyjng upon Webster's· 
definition]; see also. Esta(~. of GJrd, (1910) .157 Cal. 
534, 542 [108-P. 499].)Not only did .that.definition 
endure in C\15e Jaw addressi,ng legitimati(l.\l (Estate 
of Wilson (1958) 16.4 Cal.App,2d ~85, 388• 389 [. 
330 P.2d 452];-see-Estate of.Gird, supra, 157 Gal. 
at pp. 542- 5_43), but, as discusse~;-__tbe.worcl retains 

virtually the same meaning in general usage 
today-"'to admit. to be true .or as stated; confess." 
(Webstei-'s New World Diet., supra, at p. !2;isee 
Webster's 3d New Intemat: Diet., supra, at p.·17.) . . 

Notably, the decisions construing fqrmer ·.~ectjqi;r 
230 of the Civil Code indicate that itS public 
acknowledgement requirement would have been 
met where a father made a single confession in 
court to the paternity of a child .. 

In Estate of McNamara ('i919) 181 Cal. 82 [183 P. 
552, 7 A.L~R 313), for example, we were emphatic 
in recogni:z;~1g. that. a single unequivocal act could 
satisfy the, ackno:-vledgement , requiremen~. for 
purposes . of. statutory legitimation. Although the 
record · iD. that case had . contafoed additional 
evidence of.. the·' ·father's·· acim:owledgement, we 
focused our a~ention on his *9l5 one act of signing 
the birth certificate and proclaimed: . 11 A more public 
acknowledgemt:I\~ than the act of·; [the. decedent] in 
signing the child's birth certificate . describing 
himself as the father, it would . be·. ·.difficult to 
imagine." (Id. at pp. 97--98.) 

Similarly, in Estate of Gird, s_upra, 157 Cal. 534, 
we -indicated in die.tum that "a public avowal, made 
in •the courts" . ·would· constitute a · • public 
acknowledgement under.former. section 230 of the 
Civil Code. (Estate of.Gird, supra; 157 .. Cal. at pp. 
542-543.) . . .. 

Finally, in Wong .v. Young (1947) 80 Cai.App.2d 
391 [181 .P.2d 741], a man's admissi1:m of paternity .. 
in a verified pleading,:made in an agtion seeking to 
have the man decl~ed the father of the._ci).ild aild·for 
child support, was,founcl .to have satisfied the public 
acknowledge_ment requirement. of tl1e· legitimation. 
statute, (Id. at pp. 393-:i.94.) Such adrniSsion· was . 
also d_een:i.ed. to constitute an ackr\ow_ledgeinent 
under former Probate Code section 255, which haCI 
allowed . illegitimate. children . to i.riherit from their. 
fathers .uncler·an:ackl1owledgemelit requirellient thaf 
was even more stringent than:· tha~. contained in" 
Probate Code,section 6452. [}INS] (Wong v. Young,. .· 
supra,. 80 .Cal,App.2d at p. 394: see also·.· Estate ·of..· 
De Laveaga .(1904) :142 Cal. lr58, 168 ['75 ·i~ •. )90] 
[indicating : ill : dictum .. that; under.: a· predec~sor, to 
Probate'·. Ccide ··section .... 255, father .··auffi.ciently 
acknowledged an illegitimate child,,,in a single 
witnessed writing decluring the child as his son].) 
Ultimately, however, legitimation of the child under 

Copr. ©Bancroft-Whitney and West Group 1998 

http:/ /print.west law. com/ delivery. htrril ?dest=atp&d~L~~= A0055 800000047 800003 63 8178... .. 5/29/2003 



Page 9of16 

25 Cai.4th 904 
24 P.3d 1191, 108 Cal.Rptr.2d 165, 1 Cal: Daily Op. S~rv. 5116, 2001 Daily Jou~al b.A.R.. 6305 
(Cite as: 25 Cal.4th 904) 

fo!:riler section· 230 of the .Civil Code WllS not· found 
because . tvio -·other of the statlite's express 
requirements, i.e., receipt of the child iriio the ,, 
father's family ·and the fathers otberwise treating the 
child as his legitimate child (see ante, fn. 4), had 
not be~n established. (Wong· v .. Young," supra, 80 · 
Cal.App.2d at p. 394.) · . 

FN5 Section 255 of the former Probate 
Code provided in pertinent part: " ' Every 
illegitimate child, whether born or ' 
conceived but unborn, in the event of his 
subsequent birtll; is an heir of his' mother, 
·and. also of the person Who, -in Writing, 
sigried ' in. 'the ' p'resence of ii.' competent 
'witness; 'acknowledges himself tci be the 
father; and ·inherits' his or: her lestate, in 
whole or·fa;.part,. as the case may ~e. in the 
same manner .as if he liad been· born in 

· Aawful.: wedlock .... ' ·" (Estaie of Gino.chio 
. (1974,) . 43 -_ Cal.App.3d. 412, '416' [II 7 
· ~lil:RPtr: 565), italics omitted.)·· 

Although the- foregoing' ·authorities did not involve 
section· 6452, -_their views · on parental 
acknowledgement .. of out-of-wedlock children were 
part of the legal landscape when the first modem 
statutory forehmner to thil.t.provisiori' was enacted in 
1985. (See former § 6408.5, added by Stats. 1983, . 
ch. 842, § 55, p. 3084, and amended by Stats. 1984, 
ch. 892, · ·§ 42, p. 300L) (3) Where, as here, 
legislation hits been - judicially· construed- ·and·- a 
subsequent statute· oli. the. same:· or .. an analogous 
subject · ilses - .ide\ltical. or 'substantially similar. 
language, we may presume thilt .the Legislature 
intended the *916 same construction;· Unless a 
contrary" intent clearly appea'rs. · (In re Jerry' R. 
(1994) 29 Cal.App.4th 1432, 1437 [35 Cal.Rpfr.2d· 
155); see. also People' v. Mqsbroch (1996) 13 
OaL4th"1001, 1007 [55 Ca.l.Rptr;2d 760; 920 P.2d 
705); · Be/ridge · -" Farmi !' v/' 'Agricultural · -:Labor 
Relations Bd. (1978) ·~I· C!a),3d 551; 557 [147 
Ca.l.Rptr. · 165, · 580 ·P,2d1 665]~) (le) Since no 
evidence 'iir':'a cohtrary inienf" clearly .appears;· we · 
me.ye _ feas8nabiy ·infer that fuei°: 1 • tYpes · of 
acknowledg~ment" fornierly ~eeined'' sufficient ' for 
the legifunatlOn· stattite'·(and fonner §·255;·:as well) 
suffice for purposes of intestate successiOh under 
section 6452, [FN6J · ''. 

FN6 Probate ·-Code section . 6452's 
acknowledgement requirement differs frorri · 
that found in former section 230 of the 
Civil. Code; in' that section 6452 does not 
require a parent to ;'publicly" aclmowledge -. 
a child born out· Of wedlock. That 
difference, however, fails to accrue to 

. Doner-Griswold's benefit. If anything; ·it 
suggests ' that - . the aclmOwledgement 
contemplated in 'section 6452 encompasses 
a broader spectrum of conduct _ than that 
11Ssociated With tbe li:gitimaticiil stiitute. -

Doner-Griswold disputes whether the 
acknowledgem~nt required· by .Probate Code section 
6452 may"' be in et ' by ii' father's ' sing! e act of 
acknowledging a child in ·court.: Iii her view, the 
requirement' contemplaies a slruation -where the 
father'" establishes an' ongoing .parental relationship 
with the child Or otherwise acknowledges the child's 
existenci'e tO' his subsequent wife and ; chilcil-en. To 
support this contention, "she relie6 on three other 
authorlties addressing. acknowledgement under 
former 'section 230 of the Civil Code: Blythe v. 
Ayers, s1'pra;• 96 CaL 532, EState of Wilsim, supra, 
164 C_al.App.2d 385, ajjd Estate -of Maiey (1967) 
257 Cal.App.2d 391(.64'Cal:Rptr. 837]. ' 

In Blythe v: Ayre.!i, supra, 96 Cal. 532, the father 
never saw his illegitimate-child because she resided 
in another cof!ntiy with her· mother. Nevertheless, 
he "was gari'ulous upon: tlie subject" of.his paternity 
and "it w·ae his common topic:: of conversation.'' (Id. 
at P• S77.) Not ohty did:th~i"father deelare the child 
to be his child, "to all persons, upon all occ11Sions," 
but at his request the child WllS named and baptized 
with his surname. (Ibid.) Based on the foregoing, 
thiS 'court remifrked 'that "it could· almost lie held 
that be.:-shouted · it from the house-tops." (Ibid.) 
Accordingly,- we conclud:ed that '!he .father's public 
acknowledgement -under former section 230 iif the 
Civil Code could -"ba.rd!Y be cqnilidered_ debatable/' 
(Blythe v: Ayres;·sup~a,_ 96 Cal. af"p. 577.) 

"."i ( ,'<' ., • •';. 

In Eitate of" Wilson, siiprii, 164 Cal.App.2d 385, 
the eviden'ce ' showed ; ' that<' ' the" father ' ' 'had 
aclmowledged to his wife· that "lie was" the father of'a ' 
child born' to another woman. (Id.' at_ p; 389.) 
Moreover/ he had introl\i.iced the child ·as his ov,;,n 
on many occasions; including· anhe funeral' of his 
mother. (Ibid.) In lighfof such evidence, the Court 
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of Appeal upheld the trial court's r:mding that)he 
faµler \<ad publicly acknoY(!edged the child within 
the cqntemplatiori of the legitimation statute. *917 

In Esi.aie of Maxey, .supra, 2s1 Cal.App.2d 3_91, 
the Co.uJ:t of Appeal .. fou,I),d ample' . evidence . 
supporting the trial court's determiriation tl,i# tpe 
father pµl:>iicly aclail?wl~dged his.· il!eg!timii~ll . ~on 
for. purposes cif legltilJ:}atimi.. The fatp~r had, 011 .. 
several occ;ru;ions, visit~<:! the botJ~!: wbe_re, the child 
lived witli bis mother and· asked about the child's 
school · attertci~c¢. anq . g~ni;:ral welf~, Jld .... at p. 
397 .) The father also, in the presence of.others, had 
asked for, pem:iission to \a~~ the child \o his,' owri 
home for tl,i.e sµffi.mer, l\Ild, when th11£ reqµesJ was 
refused, saii:I that the c;hild' was his son _an4. that he 
should have the child part of the tiri:le. (1/i.id:) In 
addition, the father hlid addressed the child as his 
son in the presence of other persons. (Ibid.) 

Doµer~Oriswold corre9tiy po,ints out . that \he 
fon;goµig, d.t:cisions illustrate thf? princiP,le. ~t the 
exi.sten~e .of a,cknowlllgge111~nt )nust b_e deci.ded on · 
the c,irqµflyitarices of eac_h , ~~e. (Esia/e, of Baird 
(1924) 193, (:al. 225, 277 [22~ ·p, 97~].) In those 
decisions, however, the relipective fatliers had not 
confess¢ : to paternity in ' a. legal ' action. 
Consequently, .tjie courts look~d to what other fcirni.s 
of pulilic 11ckpp)Yledgemei:it had l:>een demonstrated 
by fathers. (See 'al~o Lozano, supra._ SI Cal.App.4th 
843 [exwnining faiher's acts both befcire and .a~er 
child's, birth in ascertailli.;ig acknowledgement iinder 
§ 6452].) 

That those de~isio.ns 'recognized -,the. validiiy 'of 
dif~erent fqrms Of aC~owledg~ment should no(- , 
detract fr.om the ·""'.i::ig!J~jn~s~ of a father's in-court 
acknowle"~gement. of ( c\lild in. an action seeking to 
establish ' the exi~teni:'e of .. a .parent and phild 
relationship. (r;l~e 'Estate of Gird, supra, 1.57 Cal. ai 
pp. 547~543; Wong v. fq11ng,,supra,' ~O c·al.,A.pp.2d 
at pp. 393~394,) As,. aptly ·noted by the C:ourt. of 
Appea\ below, s.ucb an · aciqiii'wledgement is a 
critical one that typ_ip!\lly )eads to. a paterµ.ity 
judgmfml and a )egf!l\y enforceabl~-. ob.ligation of , 
support, , . A.ccordingly, sµch . ackriowl~dgements, · 
carry as much, if ncit gt'.eater, signiffoance than thos'e 
made to ce$in ~ele~t perso~ (Estaie of Maxey, 
supra, ,25~ .Ca!.App.2d .at. p. 397) or .. "shouted .... 
from the hoµse-tops :•1_, .(Blythe v. Ayres, supr(}, 96 
Cal. at P• 577). · 

Doner-Griswold's authorities . do not persuade us 
that sectio.n 6452' abo!J.14 be read to req~e that a. 
father haye personal contact . with his · 
out-of"wedfock, child, that he, make pu,rche,ses for 
the child, that he receive the_ child Anto hi~. home .and 
other family, or that he treafth~ child _as he does his 
oth~r chi)dien. First and foreJ1lost, the language of 
section 6452. does not support such requirements" 
(See Lrt.zan(};"supra, 51 'C~L'App.4th af \)'. 848,) (4) ' 
We. ~ay. ncit, under the guisifof interpi;etaticiri, i.nsert 
qua\(fying provisions not included in the statute. ( 
California Fed.' Savings & Loan Assn. \I, Ci'iy of Los 
Angele$ ( 1995) 11 Cal.4th 342, 349 [ 45 Cal.Rptr.2d 
279, 902 P,2d 297].) . . :.; 

(ltl) S.e~orid, 'even thougJi Blythe v: Ayres,. supra, 
96 Cal. 532, . Estate of Wilsdn, supra, l(i4 . 
Cal.App,2d. ~85, !IJ:!d E~ta/e, of J1.axey, supra, *9~il 
257. Cal.f.pp.2d 39h ,v'ariotisly found suph factors 
sigpifica:n:t for purposes· of legitimation, tli"'ir 
reasonipg appear~d to flow directly from the 
expi;ess tern,18 of the. ccmtrollµlg ~;tat\!.te. In contrast 
to Probate Code section 64~Z. fonner s_ectiqn 230 
of the (:ivil Code provided that the legitimaticm of ~. 
child born. out of ,w¢1ock was depenqc;:nf upon,' 
three distfuct conditions: (1), that the father of the 
child '.'pµblicly acknowledg[e] it as his OVIII"; (2) 
that be "_receiv[e] it as such, with !hci'conaent ofhis 
wife, if be is .married, into., bis family"; and (3) .!hat ,, 
he "otherwise treatO it as if it were a legitimate· 
~hild." (Ante, fn. 4; see Estate of De Laveaga, supra 
, 142 Cal. at pp. 1.68"169 [indicating that .although 
father ackncil'lled.ged his .illegitimate son in a s~gltl 
witnessed. v.;riting, ' legitimation '• st,a,tutt; was not 
satisfied bepause tJ1e father never rfice.ived the child , 
into hisfa;nily and dip .not tre11t. the.child as if.he 
were J~gitiµiate].), That the legitimation statiite , 
contained. si.ic~~ explicit requirem~n~s;:,.while section 
6452 , requii~s-. · only. a. , nat,ural ·'parent's . 
acknov;led.gem!lnt of !he .~hild an.p . i;:ontribµtjop 
toward the .child's support or'care, sirongly suggests . 
that tile Legislat\ire qic;I not -intend· :ror th~ latt!lf 
provision to mirror the former in all Jjl~ partjculars 
identified by Doner-Griswold. (See Lozano, supra, 
51 Cal.,App,_4th. at pp. 848-849; ~OmP!lfe with Fam. 
Code,:·§ ?611., stilid. (d) [a mim i~ "pr,~µn:ieq" ,to Qe 
the .natural. father of a chi!( iC'[hJe re.i:eives th,~ 
child info J,¥5 hqinti,,~d openly holds out the. cl!iid 
as his natui;al.child"].) . . . . , . . . . . 

In an_. att;n:ipt to negate the sii'n~cance ~f .DF~l'es's 
in-co1:111 confessim;r ()f paternity, . Priner-Gris)Yold 
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emphasize( tite .. Circu~s.t.lince that. braves· did not· 
tell ihis tWo . other children of Griswoid's existence. 
Tile r.eMr~ ~·~~e. hc)~~ver, S\BJl~S· in. sbrlrp,c:oQtraSt .· 
to ti!~. pj'ii);l~rY B!!t!i6rity sh~ off~.rs oti thii( pbi11t. 
Estii1~·~.(~.aird, ~E¢4., 1~;\<:.8,!. 22,5, h.el'cl the~.r. ~as. 
no · pug!19 .. ~.q)C,ti().Y-fledgem.i::!lt uncj,er fo~~t~ectii;>h 
230 of the" civil 'Gode wbci:e··the decedent aiiihitted 
litefuify '6f~ duik to th~' chlldi mb!h~r an&' tii~if' p -·. . .:.;~ .. , .. ";l' -· ·: ••. ·"b": - .• : '. ~ • - -·.··;, - .•••.• ·-· 

muttml,. a:c.cfl!~~~~~ but Mtively c!)~ceilled .. the . 
child's existence' 'and his relation5hi .. fo 'the child's . 
mother'i¥8lii iris' ci\vri ifitith~r iinti siftet witi:i W'!loni ' ,.. ' ·'.' . .,.,,, ·:. ,. ' - •· _•·, .. ,:~·n·~ f . . . ·-·. 

he bad intimate and, affei:ticinate' . rehitioris. In that • 
case, tile' decedent ndt rinly f~iied .. tc( tc;:ll •.. ~ls 
relatives, family friends, and business associaJes of 
the child . ( 193 C::al. at p .. :Z52), l;nJ~ h!l !lffi.rm~tiye!y 
deriie!i p~t~ini,ty tci a .. ~ii\f. bi'i:lther ,B\1~ i.o the: f~friily 
coiich,rri!lri' (!/:t. 'at p. 2,7.7). In l!'g~i.ti<;iri,; the d,eceil~*t · 
and the child's' mother · mas 'lieriided uriaet . a 

• ' .... . '.». .• . ,. .. .•. q, .. . ., ...... • • 
fictitioll.S' nmiie the . aiiswned and ave ildht child 
in "otlii\i- to k~i''-'t~"c\&cederit's riitllieii :an.Ci sibiill ·5 ' . 
in '('"or~hcb pof''the" ri:iatioiikhi'. "'ti' .at·;~. 
260~~'1!) · !h fi~Hi~'"'tliat' ~· ·' Jbiid !c'kn~wied ''ile~1· . . ..... " ... !! .,., .,. P .. ·· . .. . . , 8., .. ,. ... 
had not Re,:e.n.. e~,t~~lis~e'~. <?n •. ~fiqlf. fac~. ESi'aifoJ 
Baird stateli: "A disti~·cticiil'. ·v;;m be reco iZi:d . 

''.•""' ·1-•1•' ·\·.~•!:_;'-'-·''I';: •;·.i:: ~· . .,,..-,_ ;~ ' ... ,·, ,,gn, :.-.·. 
befW~¢ii ii:· ii:ic::i.'¢ ·,r!lil~r~ ti:> dj~clpse, or pi!!>l\cly 
acl&owlei:lg~ .. ' j:ia~ernity . , .. aft.cl. " . a' . ..wi.llftil . 
misrepr~~~ta.,tjqn .. j11 regard. ' to· i1; in . s~ch 
circ\iajstilli.cie$ there. m'list · \Je n~ . purpos~ful 
coiice~~~.iit' cif the fact of paternity. " (Id, a; p. 
276.)'*919 . . . 

. ~ '. ' . 

Unlike'.'th~ s'itiiaHori iri Est~te of Biitrd, Draves 
cilnf~~se'd fo ·. ate'fuiiii 'fu' ii f'oimal le "af· fric€ediri ;· ... .... . .... p ''" .. ..'J . . ............. 8,..' p .. . ' .. & .. 
There 'is no ·evidence· that· Drlivee· thereafter · 
ciiscliiiitied · h.is· rei~tj~~hjp' fo· "Gri~Woici tg. :people. 
aware of the cirCuiilstailces' (see. aiile, fri. 3); 'or that 
he at'firffiaiivei""'il~nl.ed lit wa~: Grisv,;01il1i" father . 
des 'ite his 6'6\\:le'ssioil'1Ki'. atenuty. ·mth~;oilio' coilit. P ......... ,., .. , . .. ........ .,. . .. p . . . . . ... . ........... .. 

roceelllii. : Nof'is tlfore an BU'" estioh that Draves p , ....... g_, .. , ........... •"'" Y ..... gg·n• ....... , ............... . 
en a:·"ei:I" irl''ciiilttivancilS'to . revent the 'discove "' of . 
0rT~~&ra1~' ~~i~'eiic:e': · 1!1 P1i@r::Bf"''llig .. obJ6Js' 
dissirilllaritY6s'' ti&fier~Griswimf§'' refo\:ti~k on Eit'at~"· 
of .Bdir4 is rfii~P.l~~~da, · .. : .. ' . .. .. ...'... . ' . 

Es@~' 'oj"Gifi.!?~Hio,."s.l~'P/a, 4) ·'q~LApii.3d''.412, 
likewise "iS 'lhiC" osite. Tliiit case held"tli'al a 'llcliclal ...... , ........ PP...... ,, ,,. ... , .... , .... ...... J ...... , .... , 
deter@~ation'.)f p~teniiti',: fcil\9,~i,rig. i('y\8~.fciiisW 
conteSted ·' · heiii'irig ·· · ·:aid · .:nc\tl''.·.<':~~tli\).l.f~~:. '. · ail · 
acknowledgement sufficient to allow· iii:i' illegltlina!e· 
child to inherit under section 25 5 of the former 
ProbAt~ ·c6a~: {se~' diiie,''fn. 5.) Altliough thii"c6urt 
noted .''tliat' ilib . iiecedeiit""uitlmately' p~ici' 'iiie child 

suppiir! ord~fo~· by the. ,cou~ ·it em~h~slz~il .. tbe ·. 
circiln1stance· .. that .. ·the d.ecederi't was cie.i:i1M~d"' ill~' 
child1ii railie1' 6gatrlsi hit°'H!iifand a(ri~ Hrili:'oid 'he 
admit h~ w_as. the. father, . 9r sign .any writing 
ackilowi~ggirig' :ii1J,~licly nr.priyllt.ely ·such f~6( cir .. 
ot?.erwis~',,!1,~~e, 9P,i1~a.£t: Wi\I) We c,hild. <&..t~t.e, .of 
GmocJ!p, s~Pl'.'1" 43., CaLfi.:PP,)d a.t,PP· . .4~~17,,), . 
Here, . by c'ciiiti'M( [)faves. djsj ilc\U:oiitest piiiemity; 
vigoajus!y ·<){ ~pieny\~~· IiiS.!ii~d; Draye~ii;.'§tood. 
·before !hi:. ~11.u~ afici. ilP,~WY a~i~trd th~.'piif~M°' iirl.d 
child.· relat,iqiuihip" and th¢: record , cjili.c;.!9#11( n9 
evidence thnt lie' substi "'iientl . disilvowea such ......... .,, . ··• ....... q ., ... Y .... .. . .. .... . 
adriiis.~iof tci ~(iyprif wit,b .kilrii¥~\'!lge ... C>f the.· 
cii'cu~iice's. Ori' this record· sedtfo!I 645i's 
acimo\\iHiilg§'th~M }e'ti¥r~m~¥ .~E\~ bg~r, '~Mi~fied.• ;tiy. 
a shiiwin"' Of what Draves did and did. riot. do'' riot • · .. ;·.&.>_;' f'1I/ '·' ··· .. ,. ,·;:,:- ··,•·,;;" :·, _' ·,;-··_J, '• 

by t4~ ;hi~~e·.ffict that P.llteriiity ha4 \Ji:~n Ju,dicially 
decla'fe·a. · . · · ' . .' .. . · · · .. . · 

Finally, rw11e1:-()risw9~9. cont"n~s thB;t . a. 199.~. 
amenc!riienf of ... se~~iln , ~452 · .. evinc!=~, .. t!,:ie' 
Legis.ta*~'.~ .~nm\~~f~~W .Jm,~nf ~~t.,~· de,c~.~g~1's, · 
estate .may not P.a~s to s1.~l11).gs .. w~o ha(;! n~:c;9Jitact 
with or were tohill 'iirikiliiwli .to the cl'ecedent AB' ·'·:'~-· .. ·.: .- "':·· ····ry .···- , ~, -'- -.~ .-· _•-··.~· _ .. , .· 
we sl:i~ll ~*'pl~!ri,Jfiat cont¢n!ii;in priiY~.il too much, 

, • .- ·I " ~ , . - , ' I ' • , , •. 
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. "' 
decedent. .was .unaware.'\. (Assem. Com. on 
Ju9lciiiry,,· An,a\ysfs": o(' Asse.m. BUI No,. 2751 
(1995-19.96. Reg, Sess.) as introduced .. Feb. 22, 
1996, . p: 6;. see· also Sen. Coni'." on. Judiciary, 
Analysis ofAssem .. Bi\l No. 2751, supra, at pp. 
i7-18.) . . 

FN7 Former section 6408, subdivision (d) 
proyici.I'.~:. ,;If' .a ch!Jd is.· born out of 
wedlock, neither_ a .parent nor a relative of 

· a' parent (except for the issue of the child 
or a natural brother or sister of the child' 
or , t~e, . issue of (hat... b1·other or,: si~ter) . 
inlwrits from .or;,thrqqg\j .,the,,child cii th~. 
basis. of !IJ.e relaticinship of parent a.nd child 
qetW~en $at parent and c.hild unless. both 
· l?ffli~ follo1'>'.irig .requirements are satisfied: 
['[I ( l) The parent. or a relative of the 
parent acknowledged the child. [f.1 (2) 

.. The. ,piirent or a relat,ive of. the parent . 
. . .: contrib\lted. to the suppqrt or 'the care of 
.. ;. : tll~: cJ#ld. ,,· rnlllts. 1990, ch. 79, § 14,, p. 

. · . 722, italics added.) · 
\ . . ... 

Thi.s · lc:gisliitive history does not c9mpel 
Doner,Griswolci's construction . of section 6452. 
Reas'ori!ibiy',read,· ~e comfuents of the Corw;nission 
merelY. )ndicat,e. its coni;em over .the•', "undesirable 
risk" that unknown. siblings could rely on _the . 
statutory exception .to .niake cla,im!l, against estates. 
Ne,ither.,the langu~g~ noi:!he history· of the statute, 
however, evinces a clear 'intent to make inheritance 
contingent upon the decedent's awareness or' or 
contact with. ·Such relatives. (See Assem .. Com .. on 
Judiciary;.J\IliiJysis. of Ass0

em. BiiJ .No. 27Sl, supra, 
at p. p;.~~~ also Seri., <:;om. on):i.\¥ciai-y, AJ:ialys\s o~ 
Assem, Bill ]'.lo,.2751, supra, at:.pp.):7-18.) Jnd~f\d,_ 
had the · Legislature inteµded to categorically 
precluqe i.p.tes.tate. succesaipii .by. a 11atui:a!, p~rent .or 
a relatiye of ~a,t parent y;ho ·h~d nl), c9!}tac,t,l;'tith or 
was. unJ<nov,(17 !() Jhe. decea,sed child, i\ cott19._ea~ify 
have s() .. stated. Iristead, by deletjng the ,statutory 
exception for natural siblings, thereby s'ubjecting 
siblings to section 6452's dual requirements of 
ac.~owledgement . ll;nd, . suppqrt, . tqe I.,egisla!ure 
acted fo prevel!Lsibliiig, inA~r.i.\an.i;i:; under. tlJe type, 
of c)rc.uf!ls!anc~s present~d- in' Estate of; C,prcpra11, 
supra, 7 ,Cal.P,..pp.4th 1099, and !O substantia,l,ly 
n:;~uce . the . risk Jiot~g .by . the Co11unissioµ. [F,N8] 
*921 . ' . . 

'. 

FN8 We observe that, under certain former. 
versions of Ohio law, a father's. confession 
of' pat~rnity in a11 Ohio juvenile c'ourt 
proce~ding was' not the equivalent of a 
fon'nal probate ,cou,rt "acknowledgement" 
tqat would have al.lowed. a.n illegitimate 
child to inherit from the father in that' state. 
(See Estate <!f Vaughan (2.0Q,1) 9( Ohio 
$Pd 544 (740 N.~.2d 259; · 2_67,~ 263).) 
Here, howev~r., Doii~r~Grisw,014 does not 
dispute that ,the right of the' s.'uccession 
claimants to . succeed to · .. Griswold's 

. propertY is gove~ed . by the la.w of 
Griswold's domicile, ·i.e., California law, 
not the law of the claimants' domiCiJe or 
the law of . the place . wlier~ . Draves's 
acknowledgement occuire~. (Civ. Code, §§ 

755, 946; see Estate of Lund (1945) 26 
Cai.2d 472, 493-496 (159. P.2d 643, i62 
A.L,R. . 606] [.wh~ father died dcifn.iciled 
in California; his. out-of-wedl,ock sori could 
inherit whi;:re all th.e, \egitimation 
requirements of former; § 2_30 of the Civ. 
Code were met, even though the acts· of 
legitimation occurred whiie. the fa,tber and 
son were domiciled in two other states 
wherein such acts were not legally 
sufficient].) 

B. kequiremeni of a ·Natural Parent and Child -
· Relationship 

' . 
(Sa) Section 6452 limits the ability of a "natural 
parent" or -"a relative of that parent" to inherit from 
or through the child "on the basis of the parent and 
child relationship between that parent and the child.". 

Probate Code s.ectii;in 64?~. 
0

restrictS· ~e means by 
which a. relatipnship of ·a natural. parent' to a child 
may be esiablished:i f()r purpos·es of in.testate 
suqcession, [FN9] (See Estate of Sa11ders (1,992) 2 
Cal.App,:4:tJi . 462,. 474-.475 [3. Cal.Rptr.2~ 536].) 
Undei:. si;:ctio11 64~.3, suj:>division (a), l\ . natural 
parent !Ind. cJiild .relationAhip. is., e~W:>li~h!ld where 
the re.lati~nshl.P is presumed ajid~r , tJie· ,Uniform 
Parentage AC! and not re.butted. <Fam· Code, § 7600 
et seq,) ~t. is 1J!)4isputed, Ji9w~ver1 • that non.e of those 
presumptions applies in this case. 

FN9 Sectio11 . 6453 provides in full: "For 
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. '' 

. ,•' the . pufybsi: of determ.iiling whether a 
: 'p6rsori is' a 'natural parent' as that' term is 

used· is .this chapter:, (11] .(a) .. A n.atural 
. pateni. 'iiild child rela!fonship is ' established 
' where , that rel~tionship is presumed' and 
not rebutted pursuant · to the Uniform 
J>arentag~ Aci, ·Part 3 (corilriiencing with 
Sectioh)~OO) of Division' 12 of the Faf!iily 
Co~.e.' '(11] (b) A natliral ·parent mid cJ:llld 
relatioiiship ma:y be established Pursuant to , 
any other . provisions · of the Uniform 
Pah:ntage Act; e'xcept that the rel~tioriship 
ma:y_ .not be estiiblished by an actiqn under 
subdivision . (c) of· Section 7630 ·of the 
Faniily Sode uni¥.~~ m>'. of the following 

. con'ditions exist: (11] (1) A court order was 
· ente~ed during the father's. lifetime 
dechii_ing paternity. J11l (2) :Piitemity is 
est!l~lished by . clear_ and convincing 
evidehce that tlie: father. bas openly held 
out ~he child as bis owh. [11] (3) It was 
impossible' for the father to hold· out the 
child ' as bis . own an~ . pa't~mlty is 
established by- clelir and convincing 
evidence. n " 

-... 
FNlO · Family· · Code section· · 7630, 
subdivision (c) provides in pertinent part: 
"An. action to determilie. the eiistence of 
the: father and' child' relationship. with 
respect to. a' chilcf who. hli\l ·1io ,presumed 
father _uriqer Secti.oti · 7611' ·'· may' 'be 
brought by · . the child · or persoriiil 

' rep'reseil~~ve cif the .chli<l;Ltlie·,oep~rtnlent 
of ·Child ·s~ppori services,· the mother· or 
the persdnal · rep~seh~tive or a jiaterit bf · 
tbe mother if the; motlier hils died iir' is a 
mirior, ii Afii'ii · allliged or alleging bimSelf'to' 
be the father, oi"'the persorial i'epresenta'tive 
or a parent of the alleged father if the 
alleged father has died. or is a mino.r, An 
action under this "s.ubdivision shall be 

cons_olidateci ~i.th a pfoce,ed.i.n~;, purs\i:an( fo: 
Section 766~. 1f a proce~dmg has biren fil~~-
under Chapter · 5 ( corrimendng witll . 
Section 7660). The. parentill rights of the 
alleged natural father shall be detemiined 
as set forth in Section 7664." · 

FN~ l' Se~·. makes rio atienij:it to establish 
Draves's riatµral parent status wider other 
pro".isions 'ofSection 6453, subfilvisfon (b). 

See contends th(,qu~tion of praves'.s paternity was 
fully a:nd finally 'adjudicated iri the' 1941 baS!ardy 
proceedmg · iri Ohio, Thai 'li'roceeding, · he *922 
argues,. satisfie8 be.th· the'· Unifqrm P'areriliige Act 
and the Probate· Code, and' should· be biil'diifg on the 
parties. here. · ·' · 

... :r;. 

If a valid·judgijient olji~te!iiitY)s· re~dere'd in Ohio, . 
it gerierally is binding oil Cal!fomiii c6t#ts if Ohio 
had jurisdiction· over the piirifos anCI tlfe subject 
matter, and the parties were given reasonable notice 
and an opportunity to be heard. (Ruddock v. Ohls 
(1979) 91 Cal.App.3d 271, 276 [154 Cal.Rptr. 87].) 
California cgui1s generally. recogriiZe . the 
importance of a final 'determination of patcifilty. 
(E:g.; Weir v. Ferreira (1997)59 'caI:A'.pp.4ih 1509;: 
1520 {70· Cal.Rptr.2d 33} ffVe!r)i ·:Guardiaiis_lilp:,'of 
Claralyn S. (1983) · 148 ·Cal.App.3d' 81, 85 [195 
CaLRjiti._ 646]; 'cf. &la(~ 4 Camp· (1901) 13F50'at· 
469, "471 · [63, P; · 736) "·[same · for ·adoption' 
detennillations].) . · · · .. · · · 

Donet-Griswold does not .. diapute that the parties 
here . are' iii privily with, or' claim iriheritance 
through,' those' who' are bound by, the 'baStardy 
judgmeii.t or·· are estopped from" attacking 'if. (See 
Weir;'supi'ii';'. 59 CaLA.ppAth 'at pp.'' 1516,"'1517, 
1521.f InSteail, she cofiteiids· See has riot sholiin that· 
the issli'~·,·1 adfudicat~ci ·in ·the·· Ohio : · b~stifrdy ' 
proce'edmg is identical' to ·111~'is'sii·e preseq.ted !lete, 
that'iii;"'whether 'Draves was;·tbe natliral patent' of 
Grisw:ord: ' · · · · · " · · · · ' ·· · 

., ' . .':.:. : ·~~ 

Although we 'h!J-VC found no Ca:lifomia Ease'.>direcily' 
ori pojrit; one O.hio . degision · !lliii: tecogm:ied' that· a 
bastardy illdgment rendered-iri'Oh1o in '!950_wiis re .. s 
judiC'~!a :CiT· any proceeding that fu.ighl ,have been 
brolighi 'under the Unifotin Parentage· Act.-· (Blnii~li 
v. Sproat (1988) 47 Ohio App.3d 65 (546 N.B.2ii 

Copr. (!:> BaricrtifVWhitney and W~stGroup 1998 
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1354, 1357) [child bol:J).. out of Yiedlock had 
standing to bring will coni~t based upon' a paterniiy 
determination in a· bast(!l'dy proceeding brought 
during testator's ·lifej; see also Black's Law Diet.; 
supra, at pp. 146, 1148 [equating a bastardy 
pr!lc.eeding with a paternity suit].)):' et another Ohi.o 
decision found that parentage proceedings, which 
had found a decedent to be the "reputed father" of a 
child, [FN12] satisfied an Ohio legitimation statute 
and conferred standing upon the illegitimate chi!~ t9 
contest the decedent's will where the father-child · 
n;ll\tionship was estllblisl).ed prior to the d~ced~nt's 
death.,JB.ec/c. v. JIJ.lliff..(1984) ,22 Ohio ,AJip.3,d 8,4:. 
[489 N;E.fc!c 8,25~ 829);' see alsq Estdte,,pf lficJc.r . 
(1993) .90. Ohip.:_App)d 483. (62~ N.E,2~ 1086, 
1088~10~.9] [pareijtiig~' issue nrnst .be 'de~epriilied" 
prior t9 .. ,tjl(I fa,~~r'~. ~t1atf. to the_ ~.ext.e_1,1t . t11e 
parent~ch1.J,d , re_~aho~h1p .is,., ~~mg . establ.!~¥~d ~de~ , . 
the chapt_er g\)Vernmg c;Iesce11t _and, d1stri.b.uti911].) 
While'· we are not bound t6 follow th'ese' Ohio 
autho~ti~s, they persuade, µs that the 1941 Q?stard)', .. 
proceediJig. dec;ided. the.· identical issue presc:i.rit~~- : ,. 
here. ·., .,, · · · '· 

.:1. .• '!. .•:;, 

~j2 The .. term_ ."repuied·rat)ier'~ apjlC!!rs .to . 
haxe teq6.cted tli'~ lfi:nguage. }>fthe releyan.t 
qwo ~~aNtc:, at or s,bO.llt tp.e; tinie)if the 
1~4I)iasfa:(pf proc¢edirig. J~.'r~ ~tpte. ex 
reL D~c;u:(v. · van Dorh (19~7) 5§ Ohio 
App. 8? (8 Ohi() Qp._3,9~, )0. N.E,2d 14, 

. ~6].), . . .: . '. ,, ... 

Next, .. ri~11er~Gris,wol# ~i-iiU,iis .the. Qhi~ jl!,dwenj 
should nof be given res j ii'clicafa effeci because t!:le 
bastardy proceeding was quasi-criminal in nature. 
"923 It is her.position th,s,t pra,ve~'s .confession may, 
have. refl¢dted. on,ly a. decision tci avoid a jiiry trial 
instead ,of ari, ~.dj~dicatipn of the paternity issue on,' 
the merits ... : , . . . . , ;_ · 

To support this Mgup:ieµt, Dcine'r:gnswold ·relies 
upol\ Pe'~¢,:v. 'Peas.{p988j 201 Cal.App.3(2~ ( 
246 9Jil.RP.tr. 762] (Pease) . . In,. that CllSe, a 
grandfather \.\'.aS sued by chis . grandqlill.dfe~, and . 
other~ in ii c.i)'il action .all.~ging !)le gifili<ifat9.~r'.~ . 
moles!!lti.(liJ , Of, •. Jhe.,, ~.dcllµdi~~;G ~en .. ~e .. , .. 
gr_and.f"~\ll' , qr9ss- c~ll1Plam11,4 .,agfil.D:l1f his. /pr'iner •· 
wife ~9.r BPj)Rr:tiODIIJ.631~.of f,aujt, ~~e f).lep a dtm,lQrrer 

. con.!~~ip_g . that ·th,~ . gi;!\ndfathe(wils: c.o\laterally 
estopP,~d from asiiei:tffig t_he- neglig~41):h~rac~e~ of 

his acts by virtue of his guilty plea in a . crim~al · 
piocec;,ding. inyolvlrtg the. same' .. js'sues. Qr( appeal, 
the . judgment _qis1uissmg' the crciEis-cotliplajnt wits 
reversed. (6) The appellate court reasoned that'.~ . 
trial court in a civil proceeding m_ay not give· 
c9ll11.teraJ. estoppel effect to .. a. c\iajnal .. convic!io,n 
involv~g th~ .~am~ .iss\l.~s if µie convicµon resµl~e'4·. 
fro~ a. guilfy,, plea: .. ''.l'he issue of ajlpell.iµjt's gijilt 
w~s #ot .full{. li~igate~:· in tile priof Arimiritµ 
proceeding; i'l\t!J~r, appell~~t's plea bargaili may 
reflect nothin'g .mo.re than ? con\prqitj\~e .. instead qf 
an ultiin?ti:: di:ti:;i;fujnlitipn:. ll( ~is guil( /1.-jlpe)l!,lnt's. 
due pri;>¢ess ,right to Ii pearing thus 9_utw11i8!is. aQy 
countervailing need )o .. limit ).it.ig~ti10/i. or .. conserve 
judicial, r'es()~foes.",(ld, at p, 34, fn. 9111itted,.) . . 

:~ -· ... ' _., ., . 

(Sb) Bv~n as~wb.irig; for pujp:dses of a,;.gument 
only,., that. P~psj'( ~!15onµlg riiay prqp'erly Ii~ 
invoked whe~., th{ 'r~th~r~ adniiefsior( of · P:ateri:}.'ity · 
occurred iri ~a .. b~~~ar~Y. p~ci~e~ditig .(see. Re,a711,f ."v.: 
Sta.le ex rel. F!!v,Prs (1.936) Sl QIµ(). APP· J~. [6, 
Ohio OJ:i. 501,JN,E.2ij)Sl, 152)[indii:!i#ng that,,a 
bastardy,. proceeding is "more civil than cririiinal in 
character]); .the cii:cwmilinces here. ct'o'. not., dill for' 
its appµcati,cin. Unlik_e )he situation.in Peas~;· neither 
the. iri-ci?ur(. adrniss_iqn .nor th~ r~sultiiig pa~~rriity . 
ju4gmfuit. at j.ss11e is' ~e\!1.g challenged by, the f~th.~~ · 
(Drav~}. M<;i\ioyer,. _n"?.itl1er lh(l.- f,at)i~r •. : ~-~r tlills,e . 
claimirig a rig.Ji.I .tO:. inh'erjf th!'O,~gh Ji.µ.ri, s,eek to 
litigat~ .th~ patei;nity issjJe. Acco~ijingly·, tli.~ fatJi.er's 
due process. rights· are· not at issue arid there is no 
need to determine whether such rights might 
outw~igl) .Jlny, co.\!11~\ll'Yailing need to l\mit ... litigation. 
or coniier;ve juoi9i.a!. resourc~. (See P.r;aie, supra, 
201 CaLApp.3d afp. 34.) , 

Additiq~~lly,· -~e· reg,o'i-d f~ils t~ s~ppoii !l~y'.:cl~~· 
that Draves'li confession merely reflected, .. : .. a 
compromise. Draves, of course, is no longer living 
and can offer no explanatjcm as, to ,,why he admitted 
paternity . in . th.e b.astardy priiqeedi!-)g.,,. Al.though 
Doner-Qri.swol4 sµgge~t~. )hat.,D1-'a.Yes: c\iilfes~~<i to. 
avoid .~,er j:n1b!iqiW. of a, jury, ti'ial, a~~ n~f J:>ei:au~~ 
the p,ate!:111cy c.J;i\irge )lad ~etjt,, .tlla~, · s11gg~tion :is 
purely sjl~cul~ti_ye apd)iriqil '!if> evi<,lenti,iµ'y supp()rt 
in the record. "924 ' . .. . ' .. ' '' . . . . 

·.i;:•"' . .· •. ' ' '~· 

. F~!ly,' )56,per~O!isw~ld .. argti~s .. )iiat . S!"e . arid . 
Griswold'~ ha~.f_'siplipg8 .~or, npt' h~.y.e.,st11P,dffig tp, · 
seek Jh.~. ~eqµ1s1,~e. patei;i:,i,!>'., ,..dete~at1on. Pursuant 
to the µ~form.. Pljrentage .Ai;:.t, tµ:ider seption 7630; 
subdivisi()n ,(c) 'of the .:famjly Code. The questioi{ 

. . •";:•.·.· 

Copr.@ B1111croft,Whitney and West Gr0up 1998 
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her~;" how~.~er, is • wh~ther the ju~gmetjf in~· th~ 
bastai'dy proceeding initiated by Griswold's mother .. 
forecloses bcine~-Odswold's relit\gati"on of"' 'ihe ., 
parentage, issue:_." . . . · · ·· 

I •·• ''0 

Although . Gfiswold's mother ,.was . not,· iicting 
pui'Suaiit to We Unifol:m Piln;11iage Ac( when she 
fileCI ~e bastardy' ·bomplaiot' in J941, neither that 
legislation *6r the Probate. Qqde provision should 
be co~fi:ued fo igil(l~:th.e"foroe arid')lff'~t of the 
judgment she obtililled. That Griswold's ·mother 
brought' her ''l\c~oi; t~ det~~ 'p~t~fhity·: lopg, 
before the_ a4.oP,tion o.f JJie Unifprm P11rentage Act;· 
and that a.11'. pi'()~e~u;i.Jil: require,ine~t.~. of .il\l·· ai::fqn .. 
under Farmly Code section 7630 may not have been 
~ollow~d,, s~pµld ,not.?~p-a~~- fro!Tl i~~~ii)_ding e.f~~ct 
m · this pro!Jate, proceeding .where .. \he 1Ssue 
adjudiC~~eCI ~as ide~#cal. Y{itli ·.~~ .issue that W:ould 
have· ~eel.l pfyseil.te.d iii.,.~ J.Jrufoiin .f.lireritag'e Act 
action~ (See Weir, ~upra, 59 CaLApp:4tJi at p. 1521.) 
Moreover, I\ priClr .iidjlldication of p~teiility. does·. 
not corripi,\irni~~ a''siate's in\er~stS, in the .. accurate 
and. e~fi.cie~t' disposition. o(pro~~rfy at, death .. rn~( 
Triin.~Je v .. Gord.o.n (19,7?)"4;30 U.? ... 762, 772. ·& fri:~· 
14 [97 s;q,, 145,9, 1466; .52 L:Ed;2Q, 3 IJ (striking 
down·:·~ .prpvisi9h' i;if ,A'. state ,p,rob~t~ ''act ~et" .. 
preclu~~d . a . ~!J,tegofy . of ilh;:gitiriiate chHi,!reri frori'\' . 
participating iii their' intestate fathers' estates where 
the il.ferii,cb'ild "kle:ti'ciiisii.i ' bid' btien established 'in · · p ... . . ... . " ... , p ... ,. . ". .. . .. ,. 
state cotirl · pat~mity' ·,il.cltionil prior tiJ'. the 'fathers' 
deaths].) · · · • · · 

' ~r 

In sum; We. fm.d fh~t the i94( Olli\! judgaj(lnf\,,ia(~ 
court" order "entered duriilg the. fathers lifeiime 
declaring paternity" (§ 6453, subd: (b)(i)),· and 'that 
it establishes Draves as the natural parent of 
Griswiiicffof' purposes of inte~lite' sue.cession· ill\Clet' 
sectiori"6452: · · 

1;: 

... ·.·· · " ' .Disposition 
(7) · " ~'.Ehigc(ls6i9li · ti.f ~stat~s. µ; piirely a lll8:~er 9f 
statutoi)'" ·~reguJ!itioii; '.wJ:iii:h'· i:iiDliot be chapged by 
the co\ifu;' ." (ESta,t~" of De (iigarO.n, "siijira','l,$0 ~aL 
at p. 688;) We 4o·~otdisagrl:e tp'at)i n~.tti.ritl 'parent, 
whci does"no'iii6i'e' tliiiri cipen!}i'il.i:kiiowledge Ii ()hild .· 
in court and pay court-ordered child . support' may 
not reflect . a p~t1icularly wor_thy predic~te for 
inheritance by 'that 'parent's issue, bur section 6452 
provid._es,"·\11 ulliiii~iakabl(langil~ge'. th~~ ifsb.~11 be'· . 
sci. Whifo tlie L9g1s~~~lirf temaip,~ ~~(fo:rec::q~sider 
tb'e' matter aiid niay 'i:hoos~ to chahge1 the rul,e!. of 
succeBsH:i~ '· at a11y time,' this court will riot do so 

uhder the pretense of interpretation. 
. . ' ... "!' 

Tbejudgment cif th~ Gourt of Appeal is affirme~ 
.. :· 

.-.·· .. · 

George, c;:; ( Keruiard, J., Werdegar; J., and 1chiti, · 
J., concurred. *925. . . . 

:: . . . ... ~ 

.\ . . . 

I riiluctilntly #6ncilr.' The rel~varit case law strongly 
suggests .that a fa!her who admi~_,p~temity hi co\irt 
with'.no sy.bseqtie~t disclaimers "iickDowledge[s] the 
child" withi# _the mee,ning of: sAbdi'>'.i~!ori, .. (a) .'b! 
Probat.e. Code,sectiori 6452. J1oreoye~,:. neithe(tlle 
statutory lili!giiage : nor the. . l~giiilative h(siofy 
supffo'tts .. an il)ternative iriterpietafiori. Accordijlg1)r, 
we wusf 11.ffllJll.'tbe judgment of the Court cifAppi::aJ: · 

~ . . . - ' ' .. 

None.ih~ies~. I beiie~e pur hciidirlg t~day: · 
coilii'iivenes the overarching purpose behind" our 
laws of intestate succession-to carry out ''the intent 
a decedent without a will is most likely to have 
had." (16 .. gal~ Lii'!\\ Reyision Com ... Rep. (19.82) p. 
23.19.i::i .~Q'uo!,.m.9~( cbi!drrri .~.om· tjut a:r""..e~Ioc~ 
woulcl ,baye .wanteq, to bequeath a.· sha~i;· ().f. thell' 
estate fo Ii :~~ath~r". wh? .. ~~v~r 'cont!iC:ted thei,n; never 
mentic\n¢ii.' th~i,r' histerii:e; to· bis family. an(! friends, 
arid: only paid court- ordered clliJd support. ~.doubt 
even more· ihat the1s'e childi'eri would have .wlirited to 
bequeath a share of their estate to that father's other 
offspring. Finally, I have no doubt that most, if not 
all, cbiJ<:J!en. ~o~n out of weq\o,c~ woul,d have _balked 
at pequeath1.11g a share 'of WW estate· tq e: '.'fot:Cnsic 
gen'eaJogist:11 

• • ' • •• · • 
•. ·.1.1··'.. ' ' ..... 1. 

To avoid sii&h.' 'a dtibiou{ otitbonie iil the future, {'" 
believe oll'r'· laws bf' fut~state su'cces'sion' ali:ouid'" 
allow a: paferit to 'inherit . from ii 'child' born ciut ci( 
wedlock only if the parent has some sort of piirentar 
connection to. tllat chjld. For ~!'art:Jple, requiring I\. , 
parent to treat a ~bild' liom. tiHt .·o~ y.iedlo\:k: as' the . 
parenfs oy.(ri before the par~p.t n\ay inherit ~m ,ilia~ 
child >;IJOU!d preyep.t todliy's :,i>ut4cm1e.' ;(~e·e;, Js .... 
Bullo~lp. T~p.rficis' (fyliss.,_ \~95)' 659 seq~ 574;}'77 .. 
[a fat!ie'? rpl\lil "op:enly ti'.e,at'' .~ child 1:j9m:1111t. of · 
weillocJC "a.8" nis own " in' order to inherit' froin.'tbat 
childj.f"'Moi~' i\'#P'oi:t_an.ti)', . s\ich ~ a;'· r~qu~.lii~fli 
woul(I compoi;.i \'f !th tnf ~.t,ted., pUi'pciae· liehiii~ oil~ 
laws 'of ~ucc~#io~ 1i~:~au.S(tkiilf c,hi\4.)ikely",WoU,Id .... 
have wiinted 'io 'give ii sliare of his' estate to ii. parent 

, , , •_ !•. _· I'' .'.'. ." •; 
Copr. © Bilricroft-Whitney and.West Gr'oup 1998 · 
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that treated him as the parent's qwn. 

Of cow·se, this court may not remedy this apparent. 
defect in our intestate succession statutes. Only the 
Legislature may make the appropriate revisions. I 
urge it to do so here. *926 

· Cal. 2001. -;, · 

Estate of DENIS H. GRJSWOLD, Deceased. 
NORMA B. DONER-GRISWOLD, Petitioner and 
Respondent, v. F~NCIS .V. SEE, Objector and·. 
Appellant. 

END OF DOCUMENT · 
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MICHAEL BOLLINGER·et al., Plaintiffs end 
Respondents, 

v. 
SAN DIEGO CIVIL SERVICE COMMISSION et 

el., Defendants end Appellants. 

No. D026130. 

Court of Appeal, Fourth District, Division I, 
California. 

Mar. 30, 1999. 

SUMMARY 

The trial court granted a police officer and the city 
police officers' association a writ of mandate 
compelling the civil service commission to set aside 
its ratification, made during a closed session, of a 
bearing officer's findings of fact and 
recommendation that the police officer's demotion 
be U]J'held. (Superior Court of Sen Diego County, 
No. 693456, Anthony C. Joseph; Judge.) 

The Court of Appeal reversed. The court held that 
the trial court erred in concluding that the police 
officer had a right, under the Ralph M. Brown Act ( 
Gov. Code, § 54957), to written notification of his 
right to an open hearing of the commission's 
rati£cation deliberations, since a public agency may 
deliberate in closed session on complaints or 
charges brought against an employee without 
providing the statutory notice. The court further 
held that the commission did not violate the police 
officer's procedural due process rights by denying 
him the opportunity to respond to the hearing 
officer's determination before the commission made 
its final decision, since the hearing officer made that 
detennination following a noticed three-day public 
evidentiary bearing, which, together with the police 
officer's opportunity to seek judicial review, 
satisfied due process requirements. (Opinion by 
Nares, J., with O'Neill, J., [FN"'] concurring. 
Concurring opinion by Work, Acting P. J. (see p. 
578).) 

FN• Judge of the San Diego Superior 
Court, assigned by the Chief Justice 

pursuant to article VI, sec~iiin 6' of the 
California Constitution. 

HEADNOTES 

Classified to California Digest of Official Report!; 

( 1) · Statutes .: ·.· § 
29-Constructicin--Language-•Legislative Intent. 
Statutory interpretatiori presents a question of law 
subject to independent review. A court's analysis· 
starts from the fundamental premise. *569 that the 
objective of statutory interpretation is ·to ascertain 
and effectuate legislative intent. In determining 
intent, the court looks first to the words themselves. 
When the language is clear and unambiguous, there 
is no need for construction. When the language is 
susceptible of more than one reasonable 
interpretation, however, the court must look to a 
variety of extrinsic aids, including the ostensible 
objects to be achieved, the evils to be remedied, the 
legislative history, public policy, contemporaneous 
administrative construction, and the statutory 
scheme of which the statute is a part. 

(2a, 2b) Law · Enforcement Officers § 
I I-Demotion-Administrative Hearing and 
Decision-Personnel Exception to Ralph M. Brown 
Act. 
The underlying purposes of the "personnel 
exception" (Gov. Code, § 54957) to the open 
meeting requirements of the Ralph M. E)rown Act ( 

. Gov. Code, § 54950 et seq.) are to protect the 
employee from public embarrassment and to permit 
free and candid discussions of persollllel matters by 
e local governmental body. Nonetheless, a court 
must construe the persollllel exception narrowly and 
the open meeting requirements liberally. Under 
Gov. Code, § 54957, an employee may request a 
public hearing only when complaints or charges are 
involved. Negative comments in an employee's 
performance evaluation do not constitute 
complaints or charges within the meaning of Gov. 
Code, § 54957. 

(3) Statutes § 
31--Construction--Language-Qualifying Words and 
Phrases. 
An accepted rule of statutory construction is that 
qualifying words and phrases, when no contrary 

Copr. (Cl Bancroft-Whitney end West' Group 1998 
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intentim;1 appears, refer solely to the lasF antecedent. 

( 4a, · . 4b, 4c) Law Enforcement": Officers § · 
11--riemotion--Administrative .. Hearirig and 
Decision:..R.iitification · of Hearing .. : Office1'a. 
Determi?!!-tlb'n. in Closed Sessim1--Ralph M. Brown · 
Act"·Due Process. ·· 
In ,a ll'!andamys proceec),irig in. y;hi,ch . ~ .. po\ice . 
officer .objected to the. civil se.rvice commission's 
rati.fication, .c!uring a closed se~sion, of· a heari'ng 
officer's findirigs of fact. and recominendatfon that 
the police officer's dem.()tion be uphe.ld, .,ibe trial 
court erred in concluding' that the J:1.0lice, officer·hl!d 
a rig)l~ \Jlld!lr the R\llph M. Brown Act (Gov .. Code,, . 
§ 549?7), fo written notification. of hiB right ,to .. ap 
open li~l!ring .. of tl!e commission's ratificiitioi;i 
deliberatio~. A pubiic agency may' deliberate .. in 
closed sessi.on . whether complaints or c~tirges 
brought agaitist an employee justify· disrnissl!l or 
disciplinary, action without providing the statutory 
notice. Furtl:ier, the. commission c!ji;I not violate. the 
police officer's procedural due process rights by 
denyirig him the opportunity .*570. to· respond to the 
hearing officer's determination before the 
commission made its final decision, since the 
hearing officer made .t!J.at deterininatio.n fol!owing a 
noticed. three·day pµbl~c evidentiary heatjng; wJµch, 
together with the police ofti~.ef s opp~rtunity to seek 
judicial review, sati§fl.ed due proce~s. requireme,nts. 

[See 7 Wi.tkin, S.umm,ary. ,!=If Cal. Law- (9tp ed. 
1988) Constitutioi;ial Law.,.§ $81.] 

(5) Statutes § 42:.construction-Aids~,Legislative 
History--Significance ' of Rejection of Specific 
Provision. · · · . : " ' . " . 
The rejection of a sp,ecific provision contairie<f.in a 
legislative act as origin!J.lly intro~uced is. most 
persuasive that the act should not be interpreted to 
incll,\de what was left Ol)t.,., 

(6) civil · s~i:vice § . 9.-Disph.arge, DeI!lotion, 
Suspension, iµid , Dismis.sa!; :; . Acln.iiriistrative , 
Hearing and riecision~Cciiistitutional .. Procedural' 
Due Process)l~quirementll. · .'. . '. ". · .' · . 
U.S .. Const.;. 14tli · Amend., ,, pl!!ces prop~dqral 
coostraipts .on the aotioJl!I of govepjment tha\ y.rork a 
deprivation of · i.µterests enjoyirig . ~e sia~re. of 
"property'.'. within .the,. meanjng . of ·th~ due process 
clause. .The California Con8titution ... contains a 
similar provision. In cases of public empi'oyment, 
the employee is entitled to due process in matters 

involving contemplated discipline. Minimal 
standards of due process require that a public 
employee receive, priqr to imposi~on of· discipline: 
(I) notice of th~. action proposed,. (2} the ,grouncµ 
for discipline, (3) the' c~arges and. materials upon 
which the acti9ri is based, and ( 4) th~ opportunity' to 
respond ii.1 opposition to .the proposed action,.,1'.o be 
meaningful, tbe right . to respond. must afford the 
employ,ee an opporti1nity to pre~ent his or ·he(side 
of the controversy before a reasonably impartial and 
noninvolved reviewer who possesses the authority 
to recommend a final disposition of the matter. The 
use of a single hearing offic:er, whose findings and 
proposed . decision, are adop,ted by the public 
agency, c9µiplie~ with due process. · · -

NARES,J. ·; i ~ , .. •;',·I 

In th~. employine~t matter, Mlchael Bolli11ger a11d 
the San .. Diego Police Officers'. As.soc;i!ltion, (the 
Associatl.on) o!:>tained a wrii of ma,ndate 'compelling 
the San Diego .. Civil S.ervice Commission a11d 
Commissi9ners Linda LeGerrette, Robert ~· Ottilie, 
Franne :M:. Ficara, Daniel E. Eafon and Al B.est 
(collectjvely,< the C:qmmission), to ·~et · aside. its 
closed session ratification of a hearing officer's 
fmdings , .. ()f fact and . recollll!1enciation. !Ji.a~. 
Bolling11r's .ci~Q!i,on be uphelci. Th.~ court .. agie~d . 
the Coinm.ission's. act. was void. iinder Governit1ent 
Code _[FNI] section 5495:7; a, prqvisio1:1 "of the Rl!lpl/. 
M. B~iiwn Act (§ 54950 et s11q.) (the ~rown Act). 
because -it f.ailed to give Boliinger .74-hour written. 
notice .of his right to i:equest a pulili9, h~a~illg. We 
revc;r.se .. 

FN I Statutory references are to the 
Government· Code ~xcept where specified 
otherwise. 

Copr. @Bancroft-Whitney and West Group, 1998.· 
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':Back~ound 

The facts are"'undisputed. On January 13, 1995, ~e 
Sail Diego · Poli~e Department demoted Bollinger 
from police''agent to police· officer .n ba.sed upon hi~· 
misconduct ·He · ilJIPealed to the Commission: A 
noticed pub~c evidentiB.ry heiuing :was held· over ' 
three days. in April and June 1995, r With 
Cornffiissiorier Ottilie serving as tlie 'sole hearirig 
officer: '[FN2] · 

FN2 1:he City of Sail •Diego's Civil seritice 
riiles . at the relevant . rune .. ga.ve the 
Commission the discretion to "app6int one 
or more of its members to hear the appeal 
and submit findings of fact and a decision 
to [it]. Based on the findings of foct, th~ 
Commissi.on m~y affirm, modify, or 
overturn .the 'deoisiori[:]" 

The Commission's written agenda for its AuguSt 3, 
1995, meeting noted it would "recess into closed 
session ... to ratify heanns·s in. the ca.Sea of :Michael 
Bollinger and [another person](;]" Tlie' Conim:ission 
posted the agenda 72 hours before the hearing (§ 
54954.2) and mailed a copy to the Association. 
Bollinger was notified of the meeting in a telephone· 
call. During closed session, the Commission ratified 
Ottilie's' 'factiiiil findings .. arid · recommeindation thiit' 
Bollinger's· d~fucition ·be. upheld. Shortly thereafter, 
the · Commiiisiorf · ·{or· th.~· . fiist tiine pfovided 
Bollinger with B. copy <if"O,ttilie's 22-page written 
report,J3ollinger complained to 'no avail .th~i lie was '. 
deprived of tlii: · opportunity to respond to ''Qttilie's 
report before the full Coifunission made itS deeiiiion. -

' ··~ ,• ·1· • . ,• .• ..... , 

Bol\inget tlii:ri · fiie'd, this action fa{ a writ . o( 
niliridili'nus iindei · Ccide of Civil. Prcieedure section· 
1085'. ·H:e a11€g~d the ·Commissionis decision was 
void as'ihnatter of law"under section 54947 b~cliiiile' 
it . fiiiled to notlfy liim in. writing of hi,s riglit 'to . 
request' Li public hearlrig. The court agreed arid .. 
tentatively ·granted·' the petition in a· 'telephoriii: ' 
ruling; it confirmed its decision after oral argument:· 
*572 

Diso\ission.:' 
I. Sta11da'rd of Review 

(1) Statutory interpretation presents a question of 

law siibject. fo. ifldependent review. (Board of 
Retirement v. Lewi.a (1990) 217 Cal.App.3d 956, 
964 [266 Cal.Rptr: 225].) " 'Our analysis startS from 
the· · fundamentai" premise th9.t'' the obj~ctive of 
stetutorjr interpretatfon is to ascertain find effectiliite 
legislative intent. [Citations.] In determiniiiif lriteni, 
we look first to the words th ems elves.' [ Citetlon8:] " 
When 'the language 'is clear ilnd unambiguous, there 
is no need for coiuitniotion.' [Citation,] When' ti:ie 
language is_ susceptible of niore than one reiliionaole 
intefp~etation," however; we look. to a v~riety of 
extrihsic ·aids, including the ostensible objectS· to be' 
achieved, -the evils to b6° remedied, the legisiative 

. history, public . policy,.' . conteniporaiJ.eotis 
admiiiisti'iiti ve . conStructiori, and· the statutory 
scbenie· of whiCh the. statute is a part. [Citations.]' II ( . 

Department of Fish & Ganie'' v. 
Andefsoii-CottonWiiod 'irrigation D~t. (l992) 8 
Cal.App.4th' 1554, . 1562 [rl Cal.Rp1r:2d '222), 
citing 'People v. 'Woiidheaa (l987)'43'Cill.3d 1002, 
1007~ io6s. [239 Cal.Rptr. 656,741 P.2d 15.4f) 

II: The Brown Act 
A' 

(2a) In· e.ilaetlng th'{ open fueeting requirements of 
the·Browii Act iii 1953, the ·Legislature ·expressly 
declared "the pilblic. corilniissfons, boardil . Bild 
councili arid 'the other puolio'·agenCies in this 'State 
exist to aw in the. conduct of the people's business. 
It is the ilitent' of the 'law that their 9.ctiorui be taken 
openly and that their deilbenitions' bi( c·onil.ucted' 
openly." (§ 54950.) Section 54953 accordingly 
provides "[a]ll m'eetings of 'the legislative· bod{ of a 
local ·agency shall be 'open and ·public,· ·and 'all 
persons shall be permitted to attend any meetirig o.f 
the legisiative body of a· local·"·ag'ency,' except Eis· 
otherwise provided'iil this chii.ptef:" · ,, · 

. ~ ' . ,. . -~. 

The Brown Acts "personnel exception" to the open · 
meeting rule, found at section 54957' provides in 
relevant· part:' · "Noibing · contained in ibis ·chapter 
shall'be cdiis'trued to pieverit.ilie legislative body'of 
a local 'agency from ·.holding., closed sessions' ... 
during a regular or special meeting' to ; consider the,. 
appo~tinelit, 'employment, . evaluation' . of · 
perforin:aric~; discipline; . cir' dismiSsal of a public ' 
employee''or to liear"i:oiiiplaints cir charges brought · 
against ' 'tbe employee b)i" ari'6tber 'peraon or 
employee ·unless· the "imiployee' ·requests a public 
session:- ·· ; · · · · · · ~,, " · 

Copr. ©Bancroft-Whitney and West Group f99g·. 
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II As , a Condition tO holding a CIOSed SeSSiOn On 
specific complaints or charges brought against an 
employee by another person .or employee, the ~573 
employefi shall be given written notic,e of his. or her,: 
right to .have the complaints or charges heard in an·· 
open session. ratlier thah a , closed sessiq~, which 
notice sh!ilJ.be .. deliveied fo the employee personally 
or by· mail at least 24 hours. before the time for 
holding the ~esslOn: If 'notice is' i1ot give~;· any 
disciplinary or other action taken by the legislatiye 
body against the employee, based on the specific 
complaints or charges in the· closed session· shall- lie 
null and void." [FN3] 

FN3 Ordinarily, acts of a Jegisla~ve body. 
in violation of the , Brown . Act are not . 
invalid; they merely subject the member of 
the governing body to criminal penalties. ( 
Griswold v. Mt. l)iablo Unified. Sch. Dist. 
(1976r 63 C~LApp.3d 648, 657,658 [134 
Cal,.Rptr. 3];· § 54~59;) Se.ction ,54957 thus 
affords an employee wrongfully deprived 
.ofwritten'notice a valuabie remedy. 

"[T]he underlying purposes of the 'personnel 
exception' are to protect. the employee frqm public 
embarra~s\"!1.ent and to permit free . an~ ' ~andid .. 
discussiol1B of personnel matters by. a local 
governmental body."" (San. Diego· Union v. City 
Coun~il. D983) 146 Cal.App.3d 947, 955 [196 
Cal.Rptr.ASD We. must. nonetheless "construe the. 
'personnel excepti1:m' narrowly ·and tb~·. ;sunshine 
law' liberally in favor of openness [citation] .... " ( 
Ibid.) . . 

In F~rtac!o v. Sier:ra Community College (1998) 68 
Cal.App.4!1J. 876 [80 Cal.Rptr.2d 589], the court 
interpreted. the first 'paragraph of section .5.4957 to 
allow an employee· to request" a public. heariog. only 
where "cmripliiiotii or charges" are involved. · It 
reasoned. the phrase ;1 'unl.ess the .ernpjoyee.requests 
a publici session' " applies. only, to .the imrie<iiate!y 
precediog phras,e " 'or to hear CO!Aplaiots Of charges 
brought against the employee' .... ~' .. (68 Cal.App.4th_ .. 
at P: 881:) (3} "An. 'accepted .rul~ of statutory 
construction is ·th11-t qualifying words and phrases, 
whe~e .no 9orttrary inten~on appears, refer solely to 
the la~t antecedel).t." (Ibid,) 

. . . 
(2b). The Furtado coUrt held that . negative 

comments in an employee's performance evaluation 
did not constitute "complaints or charges" witliin. 
the meaning. of section·. 54957, "[T]o merge 
employee evaluations .• into : the . category . of. 
'complaints .or charges' in order to pemtit an open.· . 
session is effectively_, to re:wrifo. fi.le. •Statute."':·~, 
Furtado v. Sierra CoinmuiiitY- Co/lege, supra,. (i8 ~ 
Cal.App.4th at. p, 882.) "[T]he Legislature, has 
drawn'. a res.So11able . compromi.se, . leaving : most 
personnel matters to be disc"ussed , freely. and 
candidly in closed session, but permitting an 
employee to request .an· open . session. to., defend 
against specific oompla.ir.ts .or -c.h~r·ges .i~brou~t 
against.him or her by another individual." (Ibid.; see 
also Fischer v. Los Angeles Unt./led. School District 
(1999.) 10 cil1.App.41l) a·1 .[82 ca1.Rptr.2d 4521 . 
(performance ei,raluatiOI\ Of probationary · teacher 
does ... )lo\ · constitut~. the bpnging. of "specific 
complaints or charges!'].) *574 . . : - - . . 

(4a) Here, in contrast· to Furtado and. Fischer, ·the. 
Commission concedes this matter does not involv~ 
a routine employee performance evaluation , but 
"specific complaints or' charges" oilJer p~lice 
officers. brought. against Bollinger. .[FN4] It. 
contends;- though, that Bollinger. was not· entitled to 
24- hour w~rien noti'ce of its August :3", '1995, cJosed . 
sessio~. because it. was so!i:ly for the purpose . of 
deliberating whether the complaints or charges 
justified disciplinary action rather than conducting 
an evidentiary.)l~aring thereon; 

; . 
FN4 Ottilie's written report shows. several 
police.. officers · accused Bollinger of 

·disobeying .numerous orders and failing to 
properly document the chain of cusfody of 

. evidence. ·· 

The .Comm,,i,s.~ion relies upon, the, cl.1111se . in th~. 
second paragraph :of sectjon.54~57, wbjch pf()vides 
"the employee, s!iall be given. written notice .of ~is: or .. 
her right ,\o ha.ve the complaµlt.i or charges h~ard in: 
open session rather .th~ .a closed, .~essjon[:]" (Italics 
added.) Vf.e also note, that .in the first paragraph,.of .... 
section 54957, the Leg\slattire. used "to con~ider•i in -
refer.~nce., . to tJie. , -"app,ointinent, : enipll)yip~nt, 
evalu.ation o.f ,perfomiance;, discipline, or· dismissal"· 
of an.·employee;· but.used. "to hear'; in .reference .. to 
"complaints or charges .·· brought agai.nst . the 
employee by another person or employee." To 

Copr. ©Bancroft-Whitney and West Group 1998. 
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"consld~r" is · t~ "deliberat~ · 'Upon[.] 0 (American · 
Heritage'Dict. (1981) p. 284;icol. 1.) To "hear" is to 
"listen to in en official ... capacity[.]" (Id. et p. 607, 
col. 2.)·:A "bearing" is "[e] proceeding of relative ' 
formality• ... ; generally j:>ubHc, with definite· issues of 
fiict or of Jaw' 'to be, tried, . in which witneases are 
heard. -end evicienc~ presented." (Black's Lliw I)ict~ 
(6th ed: !1990) j:>. 721, coL 1.) ·The plain language of 
section· 54957 lends itself to the interpretation the . 
Commissibn" urges. ·. . · . " . . : · , . · 

The ·statute's legislative history .further' support~ ·the 
Co~ssiori's positio.~i T.~e•, second paragraph Of 
section· 54957 was enactei:I ·by parallel Assembly 
an~, .s.eilate Bill~( (Sta'.tii.: 1993, ·gh. : ll36; (h 
(Asserri. BU!· No: 1426 (1993-19~4 Reg. Sess,))1 
Statsi• 1993, ch: . ll37, § 12 (Sen. Bill No. 36 
(1993"1994 Reg. Sess:)j.) Ai originall:Y' introduced, 
both bills read in part: "As a condition to b:olding a 
closed session on the. complaints or charges to 
consider disciplinary· . "action·· di' ·Id consider 
dismissal, ·the enipioyee' 'shall be given ·wrllien 
notice of his or' ii'~r right to have a -j;ublic hearing 
rather than 'a closed session,. which notice" 'shall be 
delivered to the employee personally or 'by mall al 
least .. 24 ·hours. before ·ihe time for holdmg · the 
session." (Sen. Bill No. '36 (1993~1994 Reg. Sess.) § 
17; Assem .. Bili No. 1426 (l 993~1994· 'Regi'Sess.) § · 
17, italics added.) 

Later, however, the italicized Iaii.guage · wlili deleted 
and the bills were altered to what now appears in 
paragraph two of section 54957, cited ante. (Assem. 
Amend ... to Sen.' Bill 'No. 36; § 12 (1993-1994 Reg. 
Sess.) Aug. 19; 1993; Sen. Amend. tel' Asiiem. Bill 
No. 1426, § 12 (1993,i994:'Reg. Sess.f *575 Sept. 
8, 1993.) .The Legislature tJlus ·Specifically rejected 
the notion an employee is entitled tci'. ·24-hour 
written notice when the closed session is for the 
sole · purpose of considering, or deliberating, 
whether' ccimplaints· or charges' brought l!-gaiiuit"the 
eiriployee'jllstify diilmiS'sal of discipliiiary"iicitidn~ ~s·' 
) "Tne·i'ejedtion of. Ii specifip. provision corifuiii'.ed'iii 
an' act aS oi'igiilally iritroduced• iif 'most persuasive" 
that the ·act should· not be· interpreted to 'iiiclude 
what ·was ·left out. [Cita#ons:]" (Wi/sa11 v." Cii}I of 
Lagumi·Beach' (1992) 6€aLApp.4th 543, 555 [7 
Ca:l.Rpfr,2d 848].) (4b) Ai:::c'6rdingly, we conclude a 
pub!icfii.gericy may deliberate. in·. closed· session on' 
complaints or · chlirges brotigbr agliinst an employee· 
without providing the'statut?ry:notice-: '' "' ·· · 

B 

Uride~ the particular facts here, however, a qile~tion 
remains: Was Bolliilger eniitled to be "hea'id,i, 
within 'the meaning of section 54957; by the 
Comrri.i.ssiiin before it . recessed iilto ·_ cicised se~siofl 
to delibe~te "w~.C?ther to adopt the fac)..tiil.l fin.diDgs 
and recommendation of the single hearing officer? 

Bolliilger" .argues the Comrri.i.ssi6li violated his 
proced~f. due process rights by d.eiiy.ilig him the 
opportunicy to respond to Ottilie's ·written• facrual 
findings and reconunendation before it made its 
final decision. The Conunission counters that the 
eviden~ary he_aring befo~e a single P.earin& officer, 
and the opportunity to seek judicial review; satisfied 
due process requirements.' [F'NS] · · 

FNS Because due prcicess principles were 
not' raised iil the trial court or in the initial 
appeiiate"brieflng, we asked the parties to 
provide supplemental ietter briefs' oil the 
issue. We have taken their responses into 
consideration. 

· (6) " 'The Fotirteerith Amendment to the United 
States· Constittitlon "places procedurat · consti'a.futs 
on the · actiona · · of government· that work: a · 
deprivation Qf iriterests · enjoyiilg · ~e · st,ature" of 
'property; within the meaning of the Due· Pi:oces'S' 
Clause." [Citations;] The California Constittition 
contains a similar· provision: [Citations.]' 11 (Townsel 
v. San Diego Meiropolltan Transit De'velopme~I Bd, 
( 1998) 65 Cal.App.4th 940, 946 [77 Cal.Rptr.2d 
231 ].) "[I]n cases of public employment, the, 
empfoyee is . en.titled to due proc,ess .. in'·•·matfers 
involvili.g . contemplated discipline.'' · (Rdbin867'1 ii, 
State Persoli.neJ·"Bd." (1979) 9f ca.i.App}d ·994, 
1005'[159 Cal.Rptr. 222] (c~ric. opn: ofEvall8, J:).) ' 

._., . ...• .._,1 .. ·•·· ., -

"Minimal ; titallciilrds' of due process' reqiill:e that a: 
public . employee receivei' prior to impoiiitiori· of 
discipline: (1)1-f otice of the,aqtion 'proposed; (2) the'. 
grounds for discipline, (3 )'the"ch'arges and m11cterials 
upon':which the action iir *576 based, and (4) the 
oppofturiity to· re&pond-'''iir 'opposition fo' ·t1:ie· 1

• 

proposed action. (Williitnis ·V. C:oiinty of Los Angeles" 
(1978) 22 Cal.3d 731, 736 [150 'Cal.Ri)tr. 475, 586 
P.2d 956]; Skelly v. State Personnel Bd. (1975) 15 
Ca1.3d 194, 215 '[124 Cal.Rptr. 14, 539 P.2d 774].) 

Copr: l!:l-Banci:oft-Wbitney and West Group 1998 
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To be meaningful, the right to respond must afford· 
the erq.ployee an. upp,orturi.ity to present his side. of 
the controversy before a reasonably impartial and 
noninvolved reviewer who possesses the authority 
to recommend a final disposition of the matter." ( 
Titus v. Civil Service Com. (1982) 130 Cal.App.3d 
357, ~62•36~ ['t8;1 CaLRptr.:6~9); accord; Linney v. 
Tiirpen. · (1996) 42. Cal.App.4th 76.3, . 770 [49 
Cal.Rptr.2d 813); Coleman v. Regents of University 
of California {1979) 93 Cal.App.3d 521, 526 [155 
Cal.Rptr. 589).) The use of a single hearing officer, 
whose findings and proposed decision are adopted 
by the public agency, compl\es with due process. ( 
Nal. Auto. & Gas.· Co. v. Ind. Ace, Com .. (1949) 34 
Cal.id 20, 29-30 [206 P.2d 841).) 

(4c) In Titus v. Civil Service Com., supra, 130 
Cal.App.3d 357, a lieutenant in ·the sheriff's 
department received notice of his proposed 
discharge. He was given the materials upon which 

· the disciplinary action was ·based and the 
opportunity ·lo respond· orally or in .. writing. After 
the employee ·argued his position to a chief, the 
chief recommended his firing .. The undersheriff and 
two assistant sheriffs reviewed the matter and 
adopted the chief's recommendation. The employee 
appealed to the Civil Service Commission of Los 
Angeles County, which adopted the hearing officer's 
recommendation and sustained the firing. ' . 

The ·employee· then sought a writ of mandate to 
compel his . reinstatement,· arguing> bis due pro<;ess 
rights.' were violated when· he was precluded from 
responding· to the chief's recommendation before 11 

final decision. was made. In affirming the. lower 
court's denial, the court explained: "The record 
discloses that Chief Knox .possessed the authority to 
recommend .. the ultimate disposition to the charge~ . 
against appellant, subjec;t only tci review by a panel 
consisting of the> undersheriff and two assistant. 
sheriffs.... Appellant was pennitted to ·present his 
side., of the· · controversy. Due" process · requires 
nothing. more." (Tilus v. Civil Service .. Com .. ;- ·supra, 
130 Cal.App;3.d at p. 363 .) · · 

The Administrative· Procedure · Act ( § 11500 et 
seq.), applicable to certain state agencies, provides> 
that ,· if a" contested ' matter is heard . by· an 
administrative law judge, the· agency may adopt tl,le' 
writte11 proposed 'decision in its ;entirety: In Greer· v . . 
Board of Education (1975) 47 Cal.App.3d 9g:·[121. 
CaLRptr. 542], the court held ihat· in that· instance 

an employee has . no . right to receive the hearing 
officer's proposed decision or present any argum;~nt 
to the full agency j:>efore .it acts. The court noted the .. 
aggrieved party's remedy *577 is, to see,k review· in , 
the superior court, on the basis o.f the. evidentiary 
hearing record. [FN6)(Id. at pp. 110-112; § 11517 .) 

FN6 Here, the City of San Diego's civil 
service rules required that a 'reporter 'record 
testimony taken at the evidentiary hearing. 

In Dami · v., Depl. Alcoholic Bev. Control (1959) 
1.76 Cal.App;2d 144; 154 [I C::~l.Rptr. 213], the 
court likewise held "neither the lai!Sl!age of [section 
11517] nor, constitutione,l"principle requires th.at the 
proposed decision [of the he~i:ing ()~C:er] be served 
prior to the rendition qf the final one,•1 · (Accord, 
American Federalion of Teachers v. San 'Lorenzo 
elc. Sek Dist. (1969) 276 Cal.App.2d 132, 136 [80 
Cal.Rptr. 758); Stoumen v. M.unro (19fj3) 219 
Cal.App.2d 302, '.314 [33. CaLRP_tr. 305); Strode 11 .. · 

Board . of Medical Exam.ine,rs (1961) •. 195 
Ca1'App,2d 291, 297-298 [15 Cal.}lp~, 879).jlt iii 
only when the agency does J10t ~dop~ the . hearing 
officer's ·reconunendation and .reviews the evidence· 
itself that the ~mployee has the ,oppcir:tunity to'ilrgue 
the matter .. to the agency. (Hohre,iler v:. Garrison 
(1947) 81. Cal.App.2d 384, 396 [184 P.:id 323)i § 
11517, subd. (c).) 

California's Civil Service. Act (§ 18500 et,. si:q;) 
similarly provides the board may adopt ·the 
proposed decision of its representative of niay hear 
the matter itSelf. Only in the latter instance is the 
employee allowed to make additional argument to 
the board. (§ 19582.) In Sine.lair: v. Baker (1963) 
219 Cal.App.2d ,817 [33 Cal.Rptr. 522], the court 
reject~~ .!lie notion due, process W!IS violated where 
the . board adopted · the . ,. hearing officer's 
recommendation without allo\Ying; the .employee to 
respond. The court found dispositive the reasoning 
of the cases concerning the Administrative 
Procedure _Act. (Id. at pp. &22-823; !!~cord, Fichera 
v. S!gi_(,P,ersonne/ Board (1~63) 217 Cal.App.2ci 
613, '6~,0 J32 Cal.Rptr. 159] [" .. ,, dy~ propess 'is 
supplied, by the hearing. officer'~ taking of evidence, 
his fmdH'igs, and proposed. dec,ision,. th~ decision of .. 
the board based on th.e findihgs"iind proposal, ·and 
by review· by the court eventhough the. last is not a 
trial de ilovo, followed by this appeal"].) 
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Where an adniinistrative agency relega tea the ' 
evidelitiary hearing to One or more of its :iriembers, 
we observe the better practice would be ti:i give the 
employee the opportunity to respond orally' or in' 
writing to 'fue factual findings and recomme11dation 
before a final decision is made. [FN7] A hearing 
officer's report may contain critical inaccuracies and 
the employee's ability to address them would benefit 
everyone and result in·~ fairer process. *578 · . 

FN7 In its supplemental letter brief, the 
Corrunission advises that after Bollinger's 
case was heard, its rures were modified to 
allow ari '' employee to challenge the 
proposed de~ision Jn writing pnor.: to the 
fimil ,,·decision. The prtivisioil, however, 
expi1'ed after:. six months ·and has 
apparently riot been reney;ed. 

Given the above authorities, however, we are 
constrained to conclude Bollinger's minirmirii due 
process· rights ·;.:Vere satisfied; He. received notiC~ of 
the proposed demotion' and the basis therefor and 
had the . opportunity to fully 'respond at a' p'ublic 
evidentiary heiiring. Ottilie . was ·· a "reasonably 
impartial· and noninvolved reviewer," and -uil.der the 
City of' San Diego's civil service· rules,' he had ·the 
authority to recommend a final disposition· of the 
matter. Moreover, Bollinger could have sought 
review of the substantive merits of the 
Commission's decision in his petition·for wdt reli.ef,' 
based upon: the rec6rd of the evidentiary . hearing 
before Ott!li e. [FN 8] · · 

FN8 While Bollinger did s~ek wnt relief; 
he . raised only the' Brown Act issue and 
failed t'O ·submit 'thi;, administrative hearing 
record or"challenge 'the substantive merits 
ofthe'Commissiciri's decision·. 

It follows that .. because Bollinger had no legal right 
to learn of or respond. to Ottilie's factual 'fin~gs' 
and recommendation before ' the · CommiSsion 
ratified them, no portlcin of its August 1995 riieeting· , 
can be cionstriied as··a:' "hearing" on complilints or · 
charges withiri" the' meaning of section· • 54957. 
Rather, the !tlatter wa8'. confined ·to delibei:atiori 
which, as discussed, may be held in closed session. 

In sum, contrary to the trial courts' ruling, the 
Commission did riot run afoul of the Brown Act and 
its action is valid. [FN9] 

FN9 Given our holding, we deny without 
discussion Bollinger's request for sanctions 
under Code of Ci vii Procedu.re section 907 · 
on the ground the Cominission's appeal is 
frivolous. · 

Disposition 
The judgment is· reversed. Bo)linger to pay the 
Commission's costs on appeal. · 

O'Neill, J., [FN•] concurred. 

FN* Judge of the San Diego Superior 
Court, assigned by the Chief Justice 
pursuant to article· VI, section 6 of the 
Califoi'nia Constitution, : 

WORK, Acting P. J., 

Concurring.-Altbough I concur : in the opinion;· I 
write separately to identify the narrow context of 
the legal issue we address in part ILA as presented 
to the' trial ·coirrt by Michael Bollinger's petition for 
mandate and the narrow confines of the trial court's 
judgment in response to that petition which is a 
subject of this appeal. 

I also point out the procedural due ·process 
discussion · in part 11.B · ·fails to con8ider the 
significance of the fact that, in this case, the hearing 
officer whose' findings or' fact 'and recommendation 
were conilidered by the San Diego Civil Service· 
Commission (Corrirnission) in executive session, 
was himself a commissioner and was present when:j 
his fellow· commissioners *579 considered his · 
findings and recommendation. In response to our 
letter· inquiry, w·e were advised, '"The 'full 
Commission routinely meets· With the bearing 
officer to fully discuss the proposed· report of the· 
hearing officer ·and ratify' the· findings that are 
prepared prior to tbe meeting." We were further 
advised that ' although more. than three· ·months 
transpired between the conclusion of the evidentiaiy 
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hearing on these complaints and charges and the 
ratification of the hearing officer's findings and 
recommendation, Bollinger was first apprised of 
those findings and recommendation when served 
with a copy of tbe Commission's ratification 
decision. 

A. 

Bollinger's pet1t1on for mandamus sets forth cine 
narrow issue: whether the ratification action taken 
by the full Commission in closed session following 
a public evidentia.ry hearing was null and void for 
failure to notify Bollinger in writing that he also had 
the right to have the Commission's later ratification 
deliberations in open session. The issue was posed 
in light of the facts of this case. Here, Bollinger's 
evidentiary proceedings were heard by a single 
member of the Commission who had been 
designated as a heariiig officer. More than three 
months after its conclusion, Bollinger received oral 
notice of the Commission's intent to meet in closed 
session to determine whether to ratify the hearing 
officer's findings and recommendation. Bollinger 
did not receive a copy of the hearing officer's 
findings or bis recommendation. In spite of the oral 
notice, Bollinger did not make a specific request to 
have the deliberative session open, 

Relevant to this appeal, the trial cou1i found !bat 
although Bollinger was orally informed tbe 
deliberations would be held in a closed session, he 
never made a request for a public session. Finding 
actual notice irrelevant, the trial court confined its 
decision .solely to whether Government Code 
section 54957 requires the Commission to give 

· Bollinger written notice of a right to have the 
ratification deliberations conducted in public. 
Therefore, the court below did not, nor do we, 
address the broader issue of whether, had Bollinger 
specifically requested that deliberative process to be 
open, the failure to accede to bis request would be a 
Ralph M. Brown Act violation. 

B. 

Turning to the procedural due process discussion, I 
agree with the analysis as a stated general 
proposition. However, had the issue been framed in 
light "580 of the facts of this case, we would have 
had to address it in a more meaningful context. 

First, i.~. is irue that procedural ~ue P!'oces~ \s 
usualJY: satisfied,, by t,he mere .avai!ability. ~f l\11 
appellate. remedy. Howe~er, in a Pr.a.ctic,a,l. sense.:;i_n 
cases such as thisr appellate. review is less than ._, 
meani~gfui to ~ne wb.o is ~~11ie'd,th~·righ,t to pi:e~ent,. 
his case, to argue its merits, and to dissectJ11_c~al, 
findings for the edification of those faceless 
decision makers who are empowered to remove, 
demote or discipline. As the question i~ posed in 
our opinion, we only, decidl'.l that <?Onstitutional 
procedural due process.did·not require, although we 
believe it 'preferable, to· permit Bol)inger. to . appear 
before the fulJ,Commi~sion after fir~t receiving the 
hearing offi9er's recoµu,nended .fi.ndings, . for.. the 
purpose .. of eruightening th.\l 'c;ommissi9n. mel)1bers 
as to t)leir. validity .ang whether ,the ,evidence was 
fairly characterized in that .report. 

Be that as it may; there i~ an- ~dditio!Jal significant 
fact which we obtaineg frol,'ll .the parties up()n our 
direct inquiry which sets this case apart from those 
cited. That is, the hearing officer Commission 
member whose findings and recommendation were 
ratified . by the Commission;· was present in _the 
closed session while his fellow ·· ·Commission, 
members engaged in the . deliberations. Thus, 
Bollinger, who was not even apprised.of.the ·bearing 
officer's findings and recommendation until after 
they were ratified;-. ·was exch,ded from the 
Commission's "free and candid" discussion of his 
fate in the presence of the hearing officer who was 
present to defend, encourage, enlighten and "freely 
and candidly" respond to any concerns expressed by 
his fellow Commission members. Whether tbe 
hearing officer did anything more than merely sit 
silently and impassively while his findings and 
recommendation were considered and ratified by 
the Commission, or in fact participated in some 
manner during the closed proceedings, is not shown 
·in this record. However, the fact of his. presence 
alone, in a position to defend his findings and 
recommendation while preventing Bollinger from 
even being aware of their nature let alone having 
the ability to argue their validity to the Commission, 
transcends the procedural unfairness considered in 
any of the numerous cases cited by the majority. 
However, whether a hearing officer/commissioner's 
presence while his colleagues deliberate to ratify his 
findings in closed sessions, coupled with the failure 
to disclose the nature of those findings to the 

· affected employee, denying him the opportunity to 
argue their validity before the commissioners meet 
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in closed· session. with the heariiig officer· may deny 
the procedtinil 'due': process guaranteed by · tlie · 
Fourteenth · -:Ameni.inient' and.·, article I, . section 7, 
subdivision (a) · qf the. Califoriiia · *581" Constifuticin, 
although· a·significari!concem; is ari issue riot'rilised · 
inthiB.:app'eal.fFNI] •.. ,,.,. · · ·' 

.··1: ••• - r"· 

. :·1· 

FN I Duiing 'oral arg1.fmerit in a recent 
unpublished· case; 'Kathan v. Civil Seh1ice 
Com. (Mar,'' IO, 1999) 0028812, tthe city 
attorney advised. :that thi< cofi¥iiission had 

·· adopted'' afr_;i'iriterim ·pcilicy, pending a 
.decision fa 'this matti:'r, for the cciiruhissioil · 
'to. hold' itS" delibe~atil)ns/ on peracinrieJ';• 
matters arising ·"out · of· 'complRintii and 
charges in open 'session. We' were told that 
conducting those deliberations openly had 
created . no ifupediriienf · to:· · efficiency, 
appropriate' disposition of "those matters' or 
candor. 

Therefore, subject tci ' the ':'comme'nts - e~pressed 
herein, I concuv.*582 · • · 

I/ .);·· 

Cal.App.4.Dist;1999;·· ., · 

Bollinger.v. San Dieg.a•Civil Service Com. 
,, 
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Filed 4/30/03 ''• 
',· . 

CERTIFIED FOR PUBLICATION . .~· . '. 

. ' . 
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

FOURTH"AP'.PELLATE DiSTRICT 

··. :i:>iV:rsioN TWO .. 

ROBERT KOREY WOODBURY, A 
Minor etc., et al. · · · · · 

Plaintiffs and Re~pcinderits, 

v. 

PATRICIA BROWN~DEMPSEY, a8 · 
Superintendent, etc., et al., 

~ • •• • L' 

Defendants and.A ellants. 
. . 1· ... - ·;; .• -· '' 'I . • ," 1 · : ;: ' ' ' ~, . 

E031001 

(Super.Ct.No. MCV3999) 
. ' 

OPINION 

\: 

APPEAL frotrt the Superior ·coUrt of San Bernardino Coiinfy~: :B~rt L:Bwift arid 

John M. Pacheco, Judges."' Reversed with directions. ,. ' 

Girard & Vin.Son, Christian M. ·Keiriet, William F: SchuetZ~ Jr~. arid Scott K. 

Holbrbok for Defendants and· App~llants. •·'>•',' :.· .... 
·'• 

.. " 

' ',-. f .. ... :, ' . -'.· 

·. *Ju~ge S\Vi;t, heard the writ proceedmgs; Jµdge Pacheco'hear4 the secdrid fuotloii' . 
for aftomey':fees. . ·, . .. . ' ' . . . . ' ' ... . . . . .J .• , 

. '·,, 
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Miller Brown & Dannis, Nancy B. Bourne, Sue Ann Salmon Evans, and Biizabeth 
•/' ' ·--~ .· ' I 

Rho-Ng for Education Legal Alliance ofthe C~lif~~a' Sch~ol Boards Association as 

Amicus Curi11~pn_p_e,half'.ofDef~ngants.·BI!dAppeUants. r ' . . .. -, 

Merele D. Chapman for, Pl~iptiffs an~ R..e~ppµqe~ts;: 
.• ' ';- ' ·• I • • i'.. • , .' . ' -~ 

Plaintiffs and respondents are five high school.students in the Morongo Unified 

School District (the District).1 They were members of the football team accused of 
- . 

sexual battery and other misconduct arising out of several lOcker room iri.cidents. The. 

District proposed to expel the students at a disciplinary hearing h~lg befo~e the Djs1;rict's 

governing board of trustees (the trustees). The students, pursuant to Education Code 

section 48918, subdivisiOn (i)( I), requested that certain. witnesses be sul:ipoenaed to 
' • • l • 

. ·;, 

attend the disciplinary hearing. The Trustees refused to issue the subpoenaa·. 

I •' ' ·":•.'·.·; .·:: .. -. • -;_.. . j- '· •.• ~ .· ; :~. • : • • , ( l 

After the disciplinary hearings, the Trustees expelled tne· sfudents:-The stlidents -

appealed t9 defendant Sa.Il, B~marclino Cqoo.ty Board of Educa~on (the Cqunty Board).2 
. .· . ' . . 

The County Board upheld the expulsioµ.s. --
t ,:·. 

The stu?el}t§ pe~itiop.ed _tJ:ie San B~_i;nar4~q County Sµperior Cqurt-for a, writ. of . .. ' .' ' . . ' ' . 

administrative mandate requiring the school board to issue: the_ S\lbpoen~. The trial 90JlI'I; 
. ' . .. ... ; - ' 

i' Six students were involved in the alleged misconduct. One of the six dismissed 
his petition for administrative mandate, without prejudice, in the proceedings below. 
That stud~nt, Bl~e.P()ist, i~)lOt ~party tc:dhis appef!.1. ____ .. . · _ , : .. _ . - _ .. -
. , i Th~-c~~ty 136a:i:d: was not ntuned as-ari ~ppeilant in the not!ces of app~al_ ru.'~4 .41 . 

- , -

the superior court. 
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granted the writ. The court held that the issuance of subpoenas was mandatorr under the 

statute. 

Defendants and appellants, the individual Trustees, the District, the District 

superintendent of schools, and the principal and vice-principal of the students' high 

school, appeal th(: trial court's ruling. They argue that the trial court misinterpreted the 

statute and relevant legislative history .. We shaU.reverse. 

FACTS AND PROCEDURAL HISTORY 

A. Summary of the Alleged Incidents 

The charges against the six students involved several discrete events that took 

place in the football squad locker room. 

The first incidell;t took place in late August of ~000. Plaintiff and respondent 

Nathan Leatherman was alleged to have made another boy lick a stick.of deqdorant. 

Leatherman then stated that he had used the deodorant to "wipe his butt." 
:J . . 

The second and third incidei;its took.place on the afternoon of September 6, 2000. 

Plaintjffs and respondents Derrick Aguilar and Glenn Briggs, and possibly other~, forced 

another boy (referre.4)o in the proceedings as Student A) ~o the ground an,d held him 

down. Plaintiff an4 reSponp.ent Steven Hill. then ~lapped Student A in .the face with his 
. •' . . ' . .. : 

penis. Minutes later,, Leat~erman, Aguilar,_ and J?ll, together with plaintiffs and 
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respondents Blake Po1st3 and Korey Woodbury, wrestled yet another boy (Student F) to· 

the floor. Poist had a wooden dildo; after a struggle, the aggressors managed to pull 

down Student F's pants and insert the wooden dildo into.his anus. 

The final incident took place in mid-October of 2000. Leatherman allegedly macie 

Student F march arolind the locker room with the wooden dlldo in his mouth. 

Leatherman also manipulated the wooden diido in Student F's niouth, simulating oral 

copulation. When Leatherman saw another boy watclimg him, Leatherman put a real 

chicken's foot in that boy's mouth, and made both victims march around the locker room. 

B. Disciplinarv Proceedings 

The District informed the students and their parents that the principal had 

recommended their expulsion. The expulsion hearing before the Trustees was set for 

December 12, 2000. The students engaged Dr. Mark Lopez, director of a student rights 

advocacy center, as their representative. 

On behalf of the students, Dr. Lopez wrote a letter to the.Trustees, requesting that 

all six hearings be held at the ·sanie time, and thatthe heanngs be open to the public. Dr. · 

Lopez further requested thai the Trustees "issue subpoenas for the purpose of requiring 
' ' 

attendance' ... of witnesses wb.6 have evidence that is relevant to this alleged discipline 

matter." Dr. Lopez indicated that the students believed that witnesses against them had 

been intimidated into making false accusations. 

3 Strictly speaking plaintiff Poist is not a respondent. See footnote 1, ante. 
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The Trustees responded, agreeing to hold all the hearings simultaneously and to 

have the hearings open to the public. The Trustees' gave notice of the scheduled time and 

place of the hearings. The Trustees further stated that, "[w]hile Education Code section 

48918 does authorize governing boards to issue subpoenas for expulsion hearings, it does 

not require such action. The [Trustees] ha[ ve] never issued subpoenas in the past and 

declineO to do so in these pending matters." 

On December 6, 2000, Dr. Lopez wrote to the Trustees asking that numerous 

persons be present to testify at the hearings. Dr. Lopez adverted to his earlier, denied,' 

request for subpoenas, and·took the position that the Trustees should "accept[] 

responsibility of insuring the production of all witnesses that the students deem necessary 

in the presentation of the students' case;'' The 'witnesses for whom Dr. Lopez requested · 

subpoenas included the District sup'erintendent, the assistant superintendent for 

educational services, the principal and vice-prindpals of Yucca Valley High School, the 

' . 

school's athletic director and ten football coaches,'the school's "campus supervisors," 

and a classroom aide. Dr. Lopez did not indicate the nature of testimony expected of 

these witnesses, except his reiterated allegations that Districfagents or employees 

somehow coerced witnesses into giving false statements, or iritimidated other witnesses · 

from coming. forward, or suppressed their statements. In addition to the specifically 

named witnesses, Dr. Lopez stated that the studentS intended to call "approximately 20-

25 Yucca Valley HS students." ·or. Lopez declined to name the proposed student 
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witnesses; allegedly "because they fear that the ... administrators will threaten, harass or 

intimidate them prior to the hearing while they are attending school .. " 

The Trustees replied on December 8, 2000, indicating that a number of the 

football coaches were not District employees, but had. served temporarily during the 

football season as "walk-on coaches." The Trustees reported that "[a]ll other employees 

in your request have been notified of your request for their voluntary appearance." 

The administrative record contains one exemplar of the "notification" of request 

for voluntary appearance issued by the District to its employees. It stated: "Please be 

advised that [the students] ha[ve] requested that the following witnesses be present and 

give testimony at the expulsion hearing now scheduled [giving the date, time, and 

location, but not naming any witnesses].· [m The Board of Education has not i.s~med a 

subpoena for the attendanc~ of any witnesses in this matter. Therefore, nei¢.er the 

district nor the students can compel attenciance at this hearing. In all likelihood, Mr. 

Lopez will be presenting his case after the end. of your duty day. Your attendance in 

· response to this request is purely voluntary·on your part." 

Dr. Lopezissued a supplemental witness list on December 12, 2000, the date the 

hearings were scheduled to begin, naming the _Trustees' president, and the District's 

employee in charge of attendance and exp~lsion, as witnesses. A~ before, Dr. Lopez .. 

referred to his earlier request for Sl,lbpoenas, repeated his allegations of intimidation and.· 

coercion, and dem11nded that, if the Trustees did not.issue stibpoenas, they assume 

· responsibility for producing the students' requested witnesses at the hearings. 
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Th~ hearings cotnfuertded as scheduled on December 12, 2000. Dr. Lopez·ag~i.:ri.' . 

raised tli'e'is·foe of iU.15poenas; making an "offer of proof' that the individual Trwit~es he' 

had sought to subpoeri.a would 'De examined concerning thefr tole iii the decision not to 

issue subpoenas. 

In the balance of the he'arings on that date, two of the victims testified iii closed 

session: The hearings resumed on December 13, 2ClClO, with evidence from the· vice-· · 

principal who had conducted an initial i.b.vestigatioh into the alleged incidents. The 

hearings were riot able to be concluded ori that 'dat~. The Trustees r~cessed the hearings 

to December 19, 2000. · Dt: Lopei, irisistlng that the students had a statufory right to a 

continuous· hearing, bbjected to the Decemb~t' 19 date. The Trustees overnile'<f the 

obj ecticin; and ord~red th~ h~Ji.rings ·to re8u1he on Decefuber 19. 

The transcript indicates· that the hearings were marred by something of a circus 

atmosphere, with outblltsts from the parents ~nd oth~rs who were present, including 

' 
direct appeals by Dr. Lopez to the audience. A great' deal of'time in the initi~l tWo 'clliys· 

. . . 

of the hearings was taken up with wrangling over collateral issues and arguments. -At the 

resumption of the hearings oh December 19, therefore; the Trust~es had\~~rtain. remarks 

added td 'tlie 'tecord, ~ppealirig to those ·present fo respect proper decorud1~ri.d ta' ~ilow 

the hearings to proceed in an orderly manner. The District's counsel and Dr. Lopez ~bre' 

admonished to fo~us their' presentations upon factUhl clatters concern'.ihg the ~cduirerice 
. . '· . ' ·.. . - . ·i(' . 

or nonoccurrerice of the everitS upori which the allegatiori.s'were·based. The advocates 

were further instructed not to approach witnesses or the board members, to speak only 
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from fl.i:f:'l pqdj.um provided;. to reII1ain seated whe11 no.t at the. podiUID., to refrain. from · 
· ~·: • .. ' ~ · .. - .. I, , . : . . 

addressing. the audience. directly or from making .g~stures tQ the aud,ie.;I:lce, to re.f+ain from-
• . , . • . . . , . )' •' . ' •:I . ' .. : 

improper or a.r:gumentative questions, and to refrain from arguing witl:l the board 
'. . - . . . ·' . . 

members or their advisor. In addition, the audience was cautioned to refrain; fr<;im 

making displays (e.g,, che.ering or clapping). The. Trustees indicated that, if the. 

procedural guii;lelines we:r:e not observed, ¢.e he11rings would be recessed and conducted . 
;' .(..· ' _. 

in the absence .. of anyone exqept legi~ate participants. 

The Trustees' legal advisor called µpon Dr. Lopez to resume his cross-
. ,....... ' . 

examination o:t:the vice-p~cipaj. Dr. Lopez coritlliued his obstructionist tactics, _ 
. ' ' --~ . " 

however, chali~ngip.g the.J1dvisor: "I'm not going to $tand at fu.e.. podtUllJ.. So are. you 
... . '. . . . .·· I • •, . . 

going to arrest me? That's the big ,qµe~tiop, i.sn.'t it, Mr. Pa~J.:son.[tli.e.Jni$tees' le.gal 
• ' - ' • I • ' : • - • •,;;,·:,'• • 

advisor]?· . . ' ' : . , ... ~ ~ . 

"~; PATTE;RSON: Jf:ro~'l'.~ .. not going tQfOIDJ)lY; Dr.~Lopez, the.decision is in 

your }lands, becausei .we.', II reces.s rig:!it now. .. 
' ., ' 

''DR. LOJ::'E~: · Iv.lr .. :Patter&on; you can recess all you W!plt to ..... , 

"1\1R. PATTERSON: Are _you going to comp.ly wi.~ t'b,e proce<;lyre~ .or n,qt? . ' . . (' .. . . . ' ' - ' ... ·. . . . . ~ 

. "DR. LQPE.?;.:. fll:stJ ~ave. to M.k and l a&ked be~ore, ar,e yo~ rrial4µg th~tunde:r ... 
. . ; 1, . ·.i ' . . . . - . .· .. . ·-.. .. . . . 

the Brown.Act?.· . . . -. . . ". . .- ";. ·. '~-~ : . 

"l'v1R. PATTERSON: Ai:~ yoµ g9hig to COII1PlY.with tJ;i,e.pr99~dure~ or not?. - • . ,:,.r~-.:- "·;"'~·~-ft"::··.•· . ' I" • j ' ·•, . ; •' · ;•I ' " . ;~l 
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9· 
TI;ie Trustees, having given Dr. Lopez several 9pporWfilties tq.behave civilly, · 

immediately rece~sed the hearing~ to the following day, ~~"1th only tlie students, their 

parents, att;omey; a~vocate, aµd pr~ss present." ' ' . 

OnDecemb~r 20, 2000,.the he$gs resw,ned at Q:OO.a.m. '.f,he Tl1lStees' legal ,. 

advisor invited Dr. Lop~~ to resume hi~ cross-examination. Instead;.Dr .. Lopez stated, 

. "pursuant to Education Code section 489 l 8(a), the studen~ will ask for, .a 30-day 

postponement/' and apparently prese11ted a ,documeµt making ,svch, El. written .de:µiand. 

Without,wai~ing for a reply, he told his clients, '.'+:-et'.s go";.Dr~ Lopez, th~ ~ccus~d: 
.. . .. . , - ... . . 

students and their families appll!"ently then left .tht: hearip.g room elf. masse. ~e Trustees 
' '- .. ' . •· : ,• :I· ' , . •• • 

denied the request for a postponement and directed an officer in attendance ~o inform Dr. 

Lopez and the students, who were apparently outside the hearing venue, that the hearings 

would be immediately resumed. Dr. Lopez reportedly said, '"They can do what they 

want,"' and departed. 
• ! : :: - .. -: . 1'! . ! -· 

Tb,e heatjp.g~ then .~esumed with c\ocumentary andt~~#m.o.nial ~videnc~,,, 
' ' ·.: 

Ultimately the Trustees V0!~9.~9 e~pel an si_x stµde11ts.:., ,, 

The stucie!lt? app~aleq their expulsi9ns to the County Bo~ci.' Tlie Count/Bo<µ"d . 

affirmed all six expulsions. 
; .. '. L;_.;. 

, -) . 

C. Writ Proceedings · .. · ,··;.. 

•· / < •··• :- - • u: ... ,. _ r :, ~·.: , 

The students then filed a petition for writ of administrative mandate, alleging 
' t .. :· ... -; : . ; ;_ ' ,~ ; '( ! ·1' _; ~ ; ' . 'J .. :'.( ' • ',• '; \ '·. : 

numerou~ e~o~~ in t1;1e disciplinary prq,ce~dµigs. 1J:i.e .trial coµrt ruleq agB:inst the. s,tu<;Ients. 
·,,. 

as to each point raised, save one: the Trustees' refu~al to issue subpoenas for the. . 
. ·' . -~ . 



students' requested witriesses. ·Otherwise, the court wo'Uld have'!iffirmed the expulSfons, 

with certaih modifications.not peftlnent here. The trial court cori.sttlled the relevant 

provisions oftbe Education Code to impose upon the Trustees ·a mandatory- duty tO issue 

• the requested subpoenas; the refusal to do;so deprived the studell'ts··of due process and 

required either a new heal-in:g, With the opporttinity tci subpoena witnesses, or 

expungement of the students' records; 

The"coiirt'sjudgtrient denied the stiideri.ts' request for attorney fees and costs 

under GoveITntl.ent''Code secii~n 800. 4 The stUdents ·brought a new motion for attorney 

fees, lfowever, before aiiOiher judge on a·private:attorney general theorys and.Were 

awarded attorney fees. 

4 Government Code section 800 provides: "In any civil action to appeal or review 
the award, finditig, or' other detenruiiation of anyadministrative proceedfug tinder this 
code or under any other provision of state law, except actions resulting from actions of 
the State Board of Control, where it is shoWI1 that the aw·ard, finditig, of other .. 
determination of the proceeding was the result of arbitrary or capricious action or conduct 
by a public .. entity or an ~fficer thereof in his or her· 6:ffi.Cial cap~cify; the'· complamant if 
he or she prevails in the civil action may collect reasonable attorney's fees, computed at 
one hundred dollars ($100) per hour, but not to exceed seven thousand five buridred · " 
dollars ($7 ,500), where he or she is personally obligated to pay the fees; from the public 
entity, in addition to any other relief granted or other costs awarded>'· ·· · · · ~ · · ·· 

"This section is ancillary only, an~ shall not be construed to create a new cause_ of 
actl'on. ···,·. ,,.,· · ,·· '.r:'.··'".· "· ·· ··,_·... ·· ·· . '.,.. .. .. t ·~' ~.'"". ... 

"Refusal by a public entity or officer thereof to admit liability pursuant to a 
contr'acf b'fins'urance' shall riot be' consider~d arbittarfor capricioti.s action or conduct 
within the meaning of this section." · 

s Code· of Civil Picicedure·sectibn 1021.5~ . ' 
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D. Present Aoueal 

Th~ Trustees, in,dividually and as a governing board, the Pistrict, and the high 
:: . ,:, . . • : . "f, •,• . ' • . , 

school princ;:ipal and yice-principal (collectively, defendants) appeajed the judgment, and 
.. I · 1 : . • , • • · 

the award of attorney fees. Defendants raise two points on appeal. First, they argue that 

the trial court misco!lstrued the pertiri.ent_ statutory prqyisions. Defendants maintain that 
. ) . ~ . ' . . - - . 

the relevant statute empowers sch9ol goven).in_g boards to issue subpoen~s as.a 

discretionary matter, ap~ that issujng _subpoenas is not mandatory upon request. Secoi;id, 
• • • • • . ' : J' -'· •. • • . . : • : 

defendants argue the award of private att9mey general att,orney fees 'Yas irp.proper. _ 

.ANALYSIS 

I. The Subpoena Issue 

A. Standard of Review 

The main thrust of the appeal turns on thf) prqper in~erpretatipn of~ducation Cq~e. 
. r •.. . :.. • • . " . . r . ; , · 

section 48918, subdivision (i)(l). Statutory construction is a question of la,w, which this 

court revie~.s de.nq_yo.6,_ .• I.,•_;- • f ' , .. 

B. Education Code Section48918 
·- ·' . 

Education Q()de section 48918 proyides, amoµg qther _things, for an evidentiary __ 

hearing when the_g<;lVerning board mopo,ses to expel a pupil. Prov:isions ~e.aJ-ing with 

notice, the opportunity to appear at the hearing, the attepdance of.9oun~el or ?-Dadvq9ate, 

preparation of findings and of an administrative record, are included. As pertinent here, 
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Education Code section 48918 provides: "The governing board of each schooi 'district 

shall establish tules ~d r'egulations governfug procedures for the expulSion ofpupiis. 

These procedured shall inciude, but are n6t necessarily limited 'to, all of the' following: 

,, .... 
t t I 0 I• O I I IO I 0 0 I I It I I 0 I Io I 

"(i)(l) Before th~ he~g has ccimmehced;i:he'govetning boarcffu:ay issue 

subpoenas at the';request of either the superintendeht ofschools or the superintendent's 

designee or the ptipil, for the pefsorial appeaian;6e of peircipi;6nt' witne~ses at the hearing. 

After the hearing has commenced, th~;goveining board or the hearing 'officer '6r· 

administrative panel may, upon request of either tl:ie county superintendent of schools or 

the superintendent's designee or the pupil, issue subpoenas. All subpoenas shall be 

issued in accordance with Sections 1985, 1985.1, and 1985.2 of the Code' of Civii 

Procedure. Enfordbin~ilt of silbpoeiias shall be done in accordance with Section' 11 si.S of 

the Goveriub~rit Code. 
• • f • ,-1 

: . . . 

"(2) Any objection raised by the superint~ndent of schools or the superintendent's 

designee or the pupil to the issuance of subpoenas may b~ considered by the' governing 

board in closed session, or·in open session, if so requested by the pupil before the)' 

meeting. Aiiy decision.by the governing.board in response to fill objection to the issuance 

of subpoenas shall ·be firial and binding. <:. 

' . ' • I . . .•' 

{footnote continued from prf!llious page] 

6 Harustak v. Wilkins (2000) 84 Cal.App.4th 208, 212. 
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"(3) Ifthe governing board, hearing officer, or administrative pa.I).el determines, in 

accordance with subdivision (f), piat .~ percipi~nt witness would be subjeqt to an 

unreasonable risk of hann by testifying at the heariti~, a subpoen~ shall not be issued to 

compel the personal attendance of that witness at the h~atjng. Howeve~, that witness 

may be compelled to testify by means of a sworn declaration as provided for in _ 

subdivision (f)." 

The question is whether the provision that the Trustees "may" issue subpoenas is a 
·. - . -· . .· ' ·.'.'· ., ,. 

grant of discretionary power, or whether the statute creates a mandatory duty to issue 

subpoenas on request. 

C. The Trial Court's Interpretation of the Statute 
., . ., .. 

The trial court interpreted the_ word. "may" in Educ~tion Code section 18918, 
' . .: .. - ..:. ' . ' - ~ ., ' 

subdivision (i)(l) simply a~ a term grantjng subpoena powe_r. In pther words, where there 
- - -· '•. --, . . . ··:-· . -

had previously been no subpoena power vested in school district governing l;ioards, the 
. . ' . 

' Legislature ext.~nded a grant of su9h power to the board: ''the Legislature is granting 
. -·· 

subpoena power to the board by saying that the board may issue subpoenas." The trial 

court accepted the students' argument that, "in the context of a statute defining a public 

duty, the word 'may' is· mandatory."7 Further; bases in which the administrative agency 

at issue did not have subpoena power suggested to the· court that '~if an· administrative 

agency does have subpoena power, a party· is entitled to use it as a matter of right , -
.: 
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Otherwise; there would oe no [reason that] the court ·would assume that tlie plaintiff 

'would have enjoyed' that subpoena power .if the board had possessed iC'B: The. trial, , 

court below thereforevieweci the statutory lang\lage,'that a school district governing 

board "may"'tssue subpoena8~ as matldatory'::.{e:, the board "is withoiif discretion not to 

use [their subpoena powers] to issue subpoenas on the 'fequesf of a party before it."· . 

D. Education Code Section 48918. Subdivision (i)(l) Vests School Boards With 

Discretionfil:v Pdwer to Issue' SubpOenaEi in: Expulsion Proceedings 

"~Our role in consfrumg a stattite is to ascerta'fu. the Legislature's infoht so is to 

effectuate the purpose of the law."'9 In so doing, "[w]e consider first the words of the 
' ' 

statute because they are generally the mostteliabie indicator oflegiSlaiiVe·iht~nt."io We 

: . J' :... •• • • ' ,; • ••. • • . • . \ ~ • ~ .. ' • . \ • . 

"'giv[e]to the language its usual, otdihary import and according significance, if possible, 

to ev~zy\vbrd, pbfase and sentence in ptirsuanc'e hf thc.e l~~i~tive pilrpose .... 'The J ', 

words· ofthe' ·statdte:riil.t.sbbe c·onstrii.ed in context, keephig in riimd ilie statutory purpose,·· 

and stafut~~··ot stafutory"sectiotis relafuig to the seine subject must be ha.riiiohiied, both 

! ~ : 

. . '· ' ~-. . . . ., 
ffootnote continuedfaim previoiisJ!age}' ::·. ( 

, 7 (:!itingMass.~,·BoardoJE.ducation (19q4) 61·CaI.2d .. q14, 622•<:!73; · ··. . · 
8 Citing Mohilefv~ Janovici (1996) 51Cal.App.4th267, 299, 304 quoting Wool v. 

Maryland-Nat, Capitql Park & Plqn .. .Corii 'n{D.~Md, 1987) 6,64 F .. Supp~ 225, 230•2.31; ' 
"If the Board had possessed subpoena power, plaintiff would have enjoyed an additional 
avenue throl:l,gh whicl:).:to .'presenf ~videlice in-this .Qase;c But in light of tl:le other m¥~.s ... r • 

available to plaintiff, this Court is not convinced that the lack of subpoena power denied 
plaintiff the minimum procedural protections required by the Fourteenth Amendment." 

9 In re J. W. (2002) 29 Cal.4th 200, 209. 
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internally and with each other, to the extent possible-:'"11 Rules of statutory construction 

are not to be rigidly applied in isolation, however. The touchstone is always the intent of 

the legislation. Thus, for example, the California S_upreme Court has_ noted that "the rule 

against interpretations that make some parts of a statute Sl,lrPlusage is only a guid~ and 

will not be applied if it would defeat legislative intent or produce an absurd result. "12 

Similarly, the,"courts do not apply the expressio unius est exclusio alterius principle_ 'if 

its operation would contradict a discernible and conj:rary legislative intent.' 

[Citations. ]"13 

The correct constructjo~. of a statute is _not divorced from its context. "To 

determine the purpose oflegislation, a court may," therefore, properly "consult _ 

contemporary legislative committee analyses of that legislation, which are subject to 

judicial notice."14 ,': 

ffootnote continued from previous page] 

10 In re J. W., supra, 29 Cal.4th 200, 209. 
11 Qui'ltano v. Mercury Casualty Co. (19~5) ~ 1 Cal.4t~ 1049, 1055, quotipg 

Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1386-
1387. -

i2 Iri re'j W., supra, 29. Cal.4th 200,,209. 
·,i. . 

13 - - - -
In re J. W., supra, 29 CB;l,.4.th 200,209. 

14 - -
In re J. W., supra, 29 Cal.4th 200, 211. 
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1. ·The Words Do Not Evince an Intent to Create a Mandatory Duty to Issue 

Subpoenas 

We look first to the words of the statute themselves: Education Code section 

48918, subdivision (i)(l) states that the governing board "may issue subpoenas." (Italics 

added.) Ordinarily, the word "may" connotes a discretionary or permissive act; the word 

"shall" connotes a mandatory or directory duty.15 This distinction is particularly acute 

when both words are used ill the same stafute.16 ' 

Education Code section 48918, subdivision (i)(2) provides that the governing 

board may rule upon ariy objections to the issuance of subpoenas, and that the governing 

board's decision regarding any such objection "shall be binding and:final." Education 

Code section 48918, subdivision (i)(2) thus assumes that the issuance of subpoenas is · 

subject to some kind of evaluation by the governing board, and that the results of the 

governing board's evaluation lay the issue to rest. 

Where the statutory language is clear and unambiguous, there is no need for. 

judicial construction.17 Giving the words used here their ordinary import and meaning, 

we discern no particular ambiguity. The Legislature is presumably aware of the ordinary 

15 California Correctzonai Peace Officers Assn. v. ·State Personnel'Bd. (1995) 10 
Cal.4thl133,1144-1145. .., ' ·, 

. . 16 Common Cause v. Board of Supervisors (19~9) 49 Cal.3d 432, 443; Maryland 
· Casualty Co. v. Andreini & Co. (2000) 81 Cal.AppAtli 1413, 142.0. . _· · 
' 17 Hoechst Celanese Corp. v. Franchise Tax Bd. (2001) 25 Cal.4th 508, 519; 

Praiser v. Biggs Unified School Dist. (2001) 87 Cal.App . .4th398, 401. 
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meaning assigned to the words "may" and "shall," and has used the word "shall" almost 
. ' ' 

exclusively in enacting Education Code section 48918. The word "may" has been 
' 

reserved for use only in stating that "the governing board mqy contract with the county 

hearing officer"18 to conduct an expulsion hearing, rather than conducting the heanng 
I ~- • • 

itself, and that th~ governing board "may iss-qe subpoenas." 

Based solely on the language of the statute, we would conclude that Education 

Code section 48918, subdivision (i)(l) prescribes a permissive, rather than a mandatory, 
- ' .. - . '· . ' ··., 

act. 

The matter is ,not wJ:iolly free from all doubt, however; assuming that the provision 
. ' 

is ambiguous, we may look to other aids in interpreting its meaning: If thi;: statutory 
. ' .. ' 

language is. ambiguous, we may lqok to the legislatiye history, the background of the 

enactment, including apparent goals of tl;le legislation, and public policy, to determine its.·. 

meaning.19 We turn to these matters next. . 

2. The Legislative Historyandthe Purpose of the Legislation Indicate an Intent to 

Make Issuance of Subpoenas a Matter of Discretion 

· The history.ofthe enacting li;:gislatio11 demonstrates that, contrary to the students' 

thesis, Education Code section48918, subdivisic;i:p. (i)(l) was intend~d to grant a 

discretionary authority, not to imp9se a manciatory duty. Educatipn Code section 48918, 

18 Education Code section 48918, subdivision (d). 
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subdivision (i) began life as Assembly Bill 618 (AB 618), iritroduced by Assenibiy 

Member William Morr~w. In its· original form, .AB 618 proposed to add a new 

subdivision to Education Code section 48918,'as follows: 

"(i)(l) Before the hearing h~ commenced, the governing board shall issue 

subpoenas and subpoenas duces tecum at the request of either the county superintendent · 

of schools or his or her designee or the pupil: for the attendance of witnesses or the 

productiort' of documents at the hearing; After 'the hearing has commenced, the· 

governing board of the hearing officer or administrative panel may, upon request of 

either the county superintendent of schools ot ills or her designee or the pupil, issue 

subpoenas and subpoenas duces tecuin .... "·•(Italics added.}''' 

The L~gislative Counsel's big'est ofthe 'i:ntroduced'bill explained: "Existing law 

~equires the goven:llng board of each school disirlct to establish rules and regulations 

governing procedures for the expulsion of pupils, including a:ptocedure that provides a 

pupil with a hearing to determine whether the pupil shoUld be expelled. . . . -., 

"This bill would require, before a hearing on an expulsion has been commenc'ed, 

the goverilingboard of the school district to iSs'ues subpoenas and subpoenas dti.ces tecum 

' for the attendance of witnesses or the production of documents at the request of the 

county superintendent of schools ... or of the pupil. The bill would authorize, after the 

{footnote continued.from previous page] 

19 Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.App.4th 116, 129; 
. {footnote continued on next page] 
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hearing on an expulsion has commenced, the governing board or the hearing officer or 

administrative panel to issue subpoenas or subpoenas duces tecum at the request of the 

county superintendent of schools, .. or of the pupil. 

" o 0 0 O • o 0 0 0 0 I 9 0 • 0 1°0 I 0 I 0 I I 

"Because the bill would place a new duty on the governing boards of school 

districts, it would constitute a state-mandated local program." (Italics added.) 

The impetus for the bill apparently was the concern expressed by one school 

superintendent that the power to compel witnesses to attend expulsion hearings was 

necessary when witnesses were reluctant to testify. 

An exchange of views among legislators and interested school groups resulted in 

modifications to the proposed bill. Among other things, some school officials believed 

that granting the subpoena power would make expulsion hearings more like civil or 

criminal courtroom trials: more cumbersome, more formal, more contentious, more 

protracted and more expensive. Some feared that making issuance of subpoenas 

mandatory would lead to abuses by pupils, and would clog hearings with numerous 

"character" and other collateral witnesses. Further, school board members are often not 

trained in the law, and would have difficulties ruling on objections to subpoenas, or in 

[footnote continued from previous page] 

Case v. Lazben Financial Co. (2002) 99 Cal.App.4th 172, 186. 
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distinguishing legitimate from illegitimate uses of the subpoena power. Changes were 

suggested to address these problems. 

The bill as amended read [with deletion 1ndicated in strikeout type and additions in 

italics]: 

"(i)(l) Before the hearing has commenced, the governing board shell may issue 

subpoenas aBe 9-l:ll:lpoesas duoes teeum at the request of either the ornm-ty superintendent 

of schools or his or her (he superintendent's designee or the pupil, for the atteseanoe of 

personal appearance of percipient witnesses or the produetios of doeuments at the 

hearing. After the hearing has commenced, the governing board or the hearing officer or 

administrative panel may, upon request of either the county superintendent of schools or 

his or her the superintendent's designee or the pupil, issue subpoenas asd subpoesas 

duoes teeum. . . . " 

The Legislative Counsel's Digest of the amended bill reflected the changes 

[alterations indicated as before): "This bill would require authorize, before a hearing on 

an expulsion has been commenced, the governing board of the school district to issue 

subpoenas asd su9f>oesas duoes teeum for the attesdasee of personal appearance of 

percipient witnesses or tlle produetios of cloeumests at the request of the oOUBty 

superintendent of schools or his or her the superintendent's designee or of the pupil. ... 

" • t 0 0 0 • 0 0 0 O I 0 9 • 0 I 0 0 0 9 0 0 I• 

"Beoause the bill would place a ae>.v duty oH the goverai:Bg boare of school 

clistriets, it would eonstitl:fte a state raaHcla:ted local program .... " 
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Th~ am~nd~d language of.the bill,~as, retained in ~e finat~nactme11t ofJ;quca\~on 

Code section 48918, su9division (i) .. 
- .\ .. 

In our view, the al~era,tions demonstrate with re_a8om1ple certainty tl;iat, 11.Jthough _ 
' .· -~ '• : . , . . . • ! . ' ' .. _1 ' : • • __ , ·' .'. ' ••• 

the bill as ori~inally pr?,P,Osed would hay~_cr~atepa man~19D'. dµty. tqJ~~ue subpoeIJ.as _ _
1

. 

before the hearing had commenced, and discretionary power to is~ue subp_qe!!_as once the 
; ' . ' ·.- . . . . ... . 

hearing had begup, the bilJ as .amended providefl- qnly for discretionary issuanc~ pf 
. '. ' . ' ,. . ' ./ ·' . ' 

subpoenas, whethe~_.qefore or after the hearing !wt begun., 
' - • • • • ,•j\ ·,.· ·-

Revisions to a bill may properly be considered in constrµip.g the resultjµg staj;utory .. -. ' . ~ ~ 

language.20 Here, the Legislature specific~ly rejected 1:he word '.',shall~.· in,t}le enactment, 
. ' . ~ . . ·- - - . . . . . . ·. ' 

replacing it with the word "tl'.l~Y·" FurtJ::i.~r. the J:,,egislative Coun~el' s Dige_~t injpally 

reported that schqol bqards would be "re.quired'.' to issue subpbena,s upon, reque~t, \;>ut .. 
. , ' • • . ' ,J . ··- • - - h. ' 

amended the descripti~n ofth~ -bill simply to "a11thorize" ~chool_ QO?-fds to issµe · _.·. . . . 

subpoenas, ~~-a sensible desc;tjption of a grant of.power where there had been npne before. -
. . . . . . . . _.-... . . ., .. "" 

The bill.as introduced was originally described as imposing a "ne~: quty;' on school 

boards, th~ creaµng:~ .s.tat~-mB.Qdated loc.fll program. The description qf_the ameµded 
' . - ' ' ' . . . •' . ' .· - '. • ·~ ' I ·' ' : ' ' 

bill deleted any reference, ~o imposip& a 41-fty upon loc!l.1._scJ:ioq~ bocµ-~~ . (The bill ~ 
·- . ' ..... ., ·. ; . 

amended was ultimately evaluated as creating a state-mandated local program, however, 
- . ' . . .. ·-· . . . -· 

but only insofar as enforcement of subpoenas in the superior court could result in 

reluctant witnesses being found guilty of a criminal contemRt.) 

' ~ - 'r 
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We must construe an enactment to effectuate, and not to frustrate, the purpose of 

the law.21 The purpose of'the legislation also militates in favor of construing the statute 

as granting an exercise of discretion, rather than creating a mandatory public duty to issue 

subpoenas. The legislative committee reports described the purpose as, "to make 

expulsion hearings more effective." That is, the proponents argued, "the subpoena power 

will increase the effectiveness of expulsion hearings by ensuring that vital witnesses (i.e., 

those who perceived the conduct) will participate. Currently, many witnesses do not 

appear at hearings." (Italics added.) 

It thus appears that the amendments to AB 618, restricting the issuance of 

subpoenas to "percipient witnesses" were intended to curb potential abuses by, e.g., 

subpoenaing numerous "character" witnesses, or witnesses who did not perceive the 

alleged misconduct, but whose evidence relates to collateral issues only. 

Our interpretation fully acco;rds with the maxim that statutes should be construed 

so as to avoid absurd results.22 

Construing Education Code section 48918, subdivision (i) to require mandatory 

issuance of subpoenas upon request would foreseeably embroil school boards in 

{footnote continued from previous page] 

20 See People ex rel. Mautnerv. Quattrone (1989) 211Cal.App.3d1389, 1396. 
21 Wilcox v. Birtwhistle (1999) 21Cal.4th973, 977; DuBois v. Workers' Comp. 

Appeals Bd. (1993) 5 Cal.4th 382, 387. 
22 Mountain Lion Foundation v. Fish & Game Com. (1997) 16 Cal.4th 105, 142; 

County of Los Angeles v. Smith (1999) 74 Cal.App.4th 500, 505. 

262 



protracted pre-hearing proceedings solely concerning contested rulings on the issuance of 
'. . .· 

subpoenas. As correspondence during the pendency of AB 618 indicated, school board 
; ... . ' ' 

members are often volunteer citizens, untrained in the intricaci~s of evidence and legal 

procedures. Further, setting the pre-hearing subpoena proceedings and objections to one 

side, making expulsion hearings into full-blown trials,. with the compelledattendance of.· 

many witnesses, will do little to enhance effectiveness of expulsion hearings: The 

purpose of the legislation is manifestly to provide sch,ool boards with a toql to be used 

when it is of benefit, rather thanJo create a mandatory duty tq issue subpoenas upon 
' - . . 

. demand. 

We note in passing that there is no necessity that the power to issue subpoenas be 
. . l . 

mandatory, or evei;i ~at suc4.a power exist all, to satisfy due process requirements. '"It 

is entirely possible th11tan.agency without subpoena ~pwers could secure the voluntary 

appearance of witnesses wh9se, te~tjmony would be .sufficient to es.tablisb, a substantial 
• · .• . r. ,. • . • - . · _ : i • · ~ . . .. · 

case .... '. [Citatiop..]"23 The me:re provision of a subpoena power Q.9es not, therefore, in . 
, I ., . •' . ; ., . 

itself reqgire that thi;i power be mandatory, r~ther than di~c:n:tiomµy. flere, thi;: ~ontext 
''· . ' : . ' . ' , ~ .. , .. . . - .. ' . - - : 

and background compel. the, conc.lUfiion that the power grant~d was.intended to be , 
. - . . . . .:'._,· . . ' . __ .. - .. ~ - .· . . .-. 

discretionary. 

.~-· \ 

i: 

23 Townsel v. San Diego Metropolitan Developmen,t Bd (1998) 95 Cal.App.4th 
940, 951. 
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E. Discretion' to iss~e Subpoenas Must Not Be Exercised Arbitrarili' 

"Huridreds oflaws and regulations are subject to interpretation and application by 

state and local agencies designated to administer iliem; in so doing, the exercise of . 

discretion is connn'.o~'. And the.courts routinely review these decisions for 'abti~e of 

discretion'. rn:i4 An adininistrative'agency may abuse its dfacretion if it acts arbitrarily or 

capriciously.· More pertinently here, "[a] refusal to exercise discretion is itself an abuse 

of discretion."25 Thus; "althbugh mand.fil'niis is, nbt'.avail~ble' to\:ompel the exercise o( 

the discretion in ~'paiticuia:r m'fililier or' t6 reach a particular result, it does lie to 'command' ' 

the exercise of discretion-to compel some action upon the subject involved under a 

proper interpretation bf the app'ticable law."26 

Here, th~ T~tees'apparently' adopted a blanket poiicy'never to issue subpoenas, 

. In so doing, the Tnist~e~ iii ~~~~nc~ abdicated· their di~~i~tion, rafu'er thaii exer~ising it. 

This, they inay ~ot do. No~etheless, by analogy to the mahdate 6f the California 
.,.-· 

ConstitUtion,·article VI, section i3, we discern no miscarriage of justice which has 
' ' 

resulted fronitne Trustees' procedural etror in tefusuig'fo·issue subpoenas in this case. 

F. No ·Ab~se·6'f Dis·cr~ti6t1 Resuited From ilie· R.~f'Usa.1 fo Isstie Subpoenas in This 

24 Department of Alcoholic Beverage Control v. Alcoholic Beverage Control 
Appeals Bd. (2002) 100 Cal.App.4th 1066, 1077. 

25 Morris v; Harper (2001) 94 Cal.AppAth 52, '62.,,63. 
26 Morris v. Harper, supra, 94 Cal.App.4th 52, 63. 
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The students named many witnesses -- indiyidual Trustees, oth¥r administrators, 
. .···.: . 

numerous football coaches, and other school personnel -- and claimed they w~re . 
' . .~. . . . 

"percipient" .witnesses ~o the events at issue. They backed up these claims, however, 
' . , . ' . . 

with nothing oth~r t])an bald assertion. The only witness. as to whom Dr. Lopez made an 

offer of proof was one of the Tnµ;tees, not to give evidence rega,rding the incidents for 

which the students were to be expelled, but to explain the Trustees.'. decision-malcing 

process in refusing the subpoenas. There was not the slightest indication that any of the . - .. . . : ·' ' 

named witnesses for whom subpoenas were sought had any relevant information to 

impart. Dr, Lopez's entire conduct of the proceedings o~ the stud_ents' behalf exposed 

his manifest purposes: delay, obstruction, obfuscation, disruptio:q! harassment -- in short, · 

anything other than an attempt to determine th~ factual truth of the charges against the . . . -- . . -

accusecl. stucients. The m~tter has proceeded all *e way:throµgh t:pis appeal without 

identifying a single relevant purpose for the attendance of any ofthe requested wi~esses. 

We also find it significant that the studen~ aI1d th~ir representatives walked out of 

the hearing. They never availed themselves .eyen of the dµe process rights they were 

afforded; r:tff!nifestly,,Dr. Lopez's pµrpose was.Jo ;thwart the proceedings and attempt to 

create "built-in," error. The Trust.ee~ were not required to kowtow to such bellig~rent 

truculence; thus we could not fip.d any abuse of discretion under: these facts in failing to. 

issue the demanded subpoenas. 
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G. Reversal of ilie'Judgment Grantin'g the Writ Is Required 

nie students sought writ revl"ew of the administrative proceedings below, asserting" 

numerous grounds of error. The trial court reviewed each contention with great care. 

Aside froin the subpoena issue, the court would have affinned the expulsions, with some 

slight modifications to the findings, in each case. The writ was giintedsolely on the 

ground that the Trustees had a mandatory duty to' issue the requested Su.bpoenas, and the 

refusal to do SCI deprived the students of d~e process· fu the expulsion hearings. The -

students have not appealed the judgment, and. th.tis' have not· challenged the trial court's 

rulings as to any of their other grounds for the petition. We have iritetj:>reted the statute 

differently from the trial court, however, to grant a discretionary authority to'issue · 

subpoenas, rather than to create a mandafury duty to do- so. 

Acdordingly,· the judgment granting the Writ mristbe reversed. The triaFcciurt is 

directed to issue a new judg:riJ.ent denying the writ. 

··II. The Attorney Fees !Sstle · · 

The students first requested attorney fees of the' trial court as prevailing parties, 

under Govermilent Code 'section 800. -The 'court denied the motion for fees. The students 

renewed theii'request on a new theory, the private attorney general theory, before a 

different judge. The new judge grarited pri~ate attorney gener'al fees under Code of Civil -

Procedure section 1021.5. Defendants appealed this order. 

Private attorney general fees are available under Code of Civil Procedure section 

1021.5 only to a "successful" party. Inasmuch as we have reversed the judgment as to 
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the sole issue upon which the students prevailed, they cannot be considered successful. 

parties. The award of attorney fees under Code of Civil Procedure section 1021.5 must 

therefore be reversed also. 

DISPOSITION · 

For the reasons stated, the judgment must be reversed, insofar as the trial court 

granted the writ on the ground of due process violation for refusal to issue subpoenas to 

the s~dents' proposed witnesses. No other.ruling concerning the merits of the writ was 

appealed. The trial court is therefore directed to enter a new judgment denying the writ. 

The order granting the students' attorney fees must also be reversed: 

Defendants and appellants to recover costs on appeal. 

CERTIFIED FOR PUBLICATION· 

We concur: 

/sf Ramirez 

ls/King 

P.J. 

J. 

.·.'· .. ,., 
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THE PEOPLE, Plaintiff and Respondent, 
. v. 

SY MEJIA, Defendant and Appellant. 

Crim. No. 15905. 

Cou11 of Appeal, Second District, Division 'I, 
California. 

Apr. 30, 1969. 

HEADNOTES 

: ·~· ' 

(la, lb, le, ld, le, If) Arrest § 10-:Without 
Warrant--On Charge o.f Felony on Reasonable 
CauseSearches and Seiiitres §' 6~-Investigiltions 
Falling Short of Search. 

·Circumstances justified defendant's detention . by_ 
officers for questioning and his subsequent arrest by 
the officers, and a gun obtained from defendant was 
not obtained as the result of an unlawful search and 
seizure but as incident to the arrest, no issue of 
unlawful search and seizure being presented, where, 
at a late night· hour and soon after. a report of a 
burglary in progress, defendant waii observed by the 
officers near the ·scene of the burglary carrying a 
package covered. by a coat, and, after being 
spotlighted by the officers, continued to walk away, 
and where, after being halted by the officers, 
defendant dropped . the package which broke and 
plainly revealed portions of the firearm ti.nd 
ammunition, at which time the officers placed 
defendant under arrest on suspicion of burglary. 

(2) Criminal Law § 413 .5(3)--Evidence-Motion to 
Suppress. 
In a prosecution for violation of the Dangerous 
Weapons Control Act, in which defendant's pretrial 
motion to suppress evidence was denied, the trial 
court did not fail to exercise its discretion *487 in 
determining whether to allow . defendant to renew 
such motion after the prosecution rested, where 
defendant's attempt to reargue the issue without a 
motion for leave therefor was sufficient to call the 
cou11's attention to the matter and the court 
seriously considered the same and ruled that further 
argument would not be allowed. 

·Page 2 of 5 

Page I · 

'(3a, 3b) Arrest§ 5.5--Detention Short ofArrest. 
Circumstances short of probable cause for an arrest 
which would indicate to a .reasonable man in a. like 
position that an investigtition was necessary tc» the 
discharge of his duties may justify temporary 

· deten_tion of a person by an officer for the purpose 
of questioning. 

( 4) Arrest § 5.5--Detention Short of Arrest. . 
Where the circumstances justified defendant's 
te.mporary . detention for questioning by police 
officers, their order to defendant to "Hold it for a 
minute," did not constitute an a1Test. 

csr''search~s and S_eiztir~{ § 6--lnvestigatioris 
Falling Short of Search. 
Merely looking at that which is open to ;view is not 
a search. · · 

(6) Arrest '§ 10;...Without Warrant--On Charge of 
Felony on Reasonable Cause. 
A peace officer may arrest . a person without n 
warrant' whenever he' has reasonlillle cause to 
believe that the person to be arrested has committed 
a felony. ' · .. 
See CaJ.Jur.2d, Rev., Arrest, § 28 et seq.; 
Am.Jur.2d, Arrest,§ 44 et seq. 

(7) Arrest § 12(7)--Reasonable or Probable 
Cause--Test for Determining Reasonableness. 
Reasonable cause for arrest exists when the facts 
and circumstances within the knowledge of the 
officer at the moment of the arrest would warrant a· ·. 
man of reasonable caution in the belief that an 
offense had been committed. 

SUMMARY 

APPEAL from a judgment of the Superior Court of. 
· Los Angeles County. 'Maurice T. Leader, Judge; 

Affirmed. 

Prosecution for violation of the Dangerous 
Weapotlll Control Act. Judgment of conviction 
affirmed. 

COUNSEL 

Richard H. Levin, under appointment by the Court 
of Appeal, for Defendant and Appellant. 
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Thomas C. Lynch, Attorney General, William E. 
James, Assistant Attorney General, and George J. 
Roth, Deputy Attorney General, for Plaintiff and 
Respondent. 

LILLIE, J. 

Defendant was charged with a violation of the 
Dangerous Weapons Control Act (§ 12021, Pen. 
Code) and *488 three prior felony convictions 
(Dyer Act [1946}; violations, section 21 I, Penal 
Code [1947], section 11500, Health and Safety 
Code [1953]). After his arraignment defendant 
moved to · suppress the evidence under section 
1538.5, Penal Code, and to dismiss under section· 
995, Penal Code; both motions were denied. 
Defendant then entered a plea of not guilty. By 
stipulation the cause was submitted on the transcript 
of the testimony taken at the preliminary hearing. 
After the commencement of the trial, the court had 
read and considered the transcript and the People 
had rested their case defendant sought to reargue 
the issue of unlawful search and seizure; noting that 
a motion to suppress the evidence pursuant to 
section 153 8.5, Penal Code, and a motion to dismiss 
under section 995, Penal Code, had been made prior 
to trial and denied, the trial court refused to permit 
the reargument. Defendant was found guilty as 
charged; the court made no finding on the 
allegations of the three prior felony convictions. 
Defendant appeals from the judgment. 

Around l 2:30 in the morning on March 21, 1968, 
· several police vehicles responded to "a. burglary 
there now" radio call; !bey arrived at the location 
within five minutes. About 75 feet from the location 
where the burglary was ·reported to be in progress 
Officer Michael saw defendant walking on the street 
away from the premises; no other pedestrians were 
in the area. Defendant was illuminated by a 
spotlight from the black and white police vehicle 
but he paid no attention to it and continued walking 
carrying a coat over his left arm and a package 
beneath the coat. Officer Michael got out of the 
police car approximately 25 feet behind defendant 
and started to. follow him; another officer got out in 
front of defenda1it and told him to "Hold it for a 
minute." Defendant then walked toward the curb 
and the officer and as he did so dropped the 
package from his left side which, when it bit the 
curb and parkway, made a metallic sound and split 
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open, and continued walking. Officer Michael was 
5 to 10 feet behind defendant; when he "got 
there"-where the package lay-it was. split open 
revealing the grips of a weapon, portions of a clip 
and .45 caliber rounds;. he then arrested defendant 
on suspicion of burglary after which he picked up 
the package, which Jay about 4 feet from where he 
had arrested defendant, made an examination of the 
contents and found a .45 caliber automatic. 
Defendant denied "knowledge of possession of the 
package." .officer Gelb made an examination of the 
fingerprints on the gun and identified them as 
belonging to defendant; *489 an abstract of 
judgment reflected that on August 15, 1958, 
defendant was sentenced to the state prison pursuant 
to a plea of guilty to a violation of section 211, 
Penal Code. 

Defendant took the witness stand and very briefly 
testified that "this particular firearm" was not his 
personal property, 

( 1 a) Appellant's main contention is that the 
evidence was obtained by an unlawful search and 
seizure. (2) Prior to trial defendant did not seek 
appellate review of the court's denial of his pretrial 
motion to suppress the evidence by way of petition 
for writ of mandate or prohibition (§ 1538.5, subd. 
(i), Pen. Code) but, believing that subdivision (n) of 
section 1538.5 permitted him to do so, during the 
trial after the People rested theif case attempted to 
raise the issue of unlawful arrest, search and seizure 
and direct an argument thereto. Commenting that 
pretrial motions under sections 1538.5 and 995, 
Penal Code, had been made and denied, the trial 
court stated it would "entertain no further argument 
as to those issues ... raised at the time of 1538.5 and 
995." Defendant then abandoned his argument and 
took the stand on the merits of his defense denying 
that the weapon belonged to him. Appellant now 
says that he "specifically requested permission to 
renew the motion" and that the "trial judge denied 
the motion that he be permitted to renew the motion 
to suppress." The record reveals neither a request 
for permission to renew defendant's motion to 
suppress the evidence nor a motion that he be 
permitted to renew it, and technically he did not 
make one but his attempt to direct an argument to 
the issue of unlawful arrest, search and seizure was 
sufficient to call the court's attention thereto. 
However, to say, as does appellant here,· that the 
trial ·court failed to exercise its discretion in 
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detennining whether to grant a defense motion to 
renew the motion to suppress (if indeed it was a 
motion) is nonsense for the court did give serious 
consideration to his attempt to reargue the issue and 
d.ecided not to pennit another argument thereon. 
There is a clear· exercise of discretion manifest in 
the record and not the arbitrary denial asserted· by 
appellant. (I b) Moreover, his contention that he was 
arrested without probable cause and the gun was the 
product of an unlawful search and seizure is without 
merit. 

It is readily apparent that in ordering defendant to 
"Hold it for a minute," the initial detention was 
intended by the officer to be but a temporary one 
for investigation only. (3a) Circumstances short of 
probable cause for an arrest may justify temporary 
detention of a person on the street late *490 ·at 
night by an officer for the purpose of questioning. ( 
People v. Mickelson, 59 Cal.2d 448, 450 [30 
Cal.Rptr. 18, 380 P .2d 658]; People v. Martin,· 46 
Cal.2d 106, 108 [293 P.2d 52]; Ter1y v. Ohio, 392 
U.S. I [20 L.Ed.2d 889, 88 S.Ct. 1868).) (le) Here 
there was ample justification for· ordering defendant 
to stop-the lateness· of the hour, his close proximity 
to and movement away from the premises reported 
to have been burglarized with a package covered by 
a coat and his unusual behavior when illuminated 
by the police car spotlight; it was at this point the 
officer told him to "Hold it for a minute." (3b) "The 
circumstances which allow temporary detention are 
those which 'indicate to a reasonable man in a like 
position that an Investigation is necessary to the 
discharge of his duties.' (People v. Gibson, 220 
Cal.App.2d 15, 20 [33 Cal.Rptr. 775].)" (People v. 
Manis, 268 Cal.App.2d 653, 659 [74 Cal.Rptr. 423) 
; People v. Piedra, 183 Cal.App.2d 760, 761-762 [7 
Cnl.Rptr. 152).) Had the officer not stopped 
defendant and sought an explanation of his peculiar 
conduct he would have been derelict in his duties. ( 4 
) The evidence does not warrant a . claim that 
initially the approach of the officers was for any 
purpose other than questioning; and their order to 
defendant to "hold it" that they could investigate 
and talk to him does not constitute an arrest. ( 
People v. Williams, 220 Cal.App.2d 108, I 12-113 [ 
33 Cal.Rptr. 765] .) 

(ld) It was not until defendant dropped the 
package, which made a metallic sound and split 
open revealing the contents when it hit the curb, and 
continued walking and Officer Michael, following a 
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few feet behind, observed the package on the 
parkway to contain the grips of a weapon, portions 
of a clip and .45 caliber rounds, that defendant was 
arrested. Before the arrest the gun was not the 
product of any unlawful search and seizure; Officer 
Michael did not search to find the gun, nor did he 
pick it up. When he first observed the weapon it 
was partially exposed in the package split open on 
the parkway; it was in plain sight for all to see. (5) 
The mere looking at that which is open to view is 
not a search. (People v. Nieto, 24 7 Cal.App.2d 364, 
370 [55 Cal.Rptr. 546); Mardis v. Superior Court, 
218 Cal.App.2d 70, 74-75 [32 Cal.Rptr. 263]; 
People v: Spicer, 163 Cal.App.2d 678, 683 [329 
P.2d 917]; People v. West, 144 Cal.App.2d 214, 
219-220 [300 P.2d 729].) (le) As to the arrest there 
can be no question but that it was a lawful one. 
With defendant's unexpected conduct and Officer 
Michael's observation of the contents of the 
package, the officers' opportunity for . further 
investigation *491 ceased, and immediate action 
was required; under the circumstances Officer 
Michael could not be expected to do either than 
make the aiTest. (6) A peace officer may arrest a 
person without a warrant whenever he has . 
reasonable cause to believe that the person to be 
arrested has committed a felony. (§ 836, Pen. Code; 
People \1. Lara, 67 Cal.2d 365, 374 [62 Cal.Rptr. 
586, 432 P .2d 202]; People v. Schader, 62 Cal.2d 
716, 122 [44 Cal.Rptr. 193, 401 P.2d 665]; People 
v. Ingle. 53 Cal.2d 407, 412 [2 Cal.Rptr. 14, 348 
P.2d 577].) (7) "Reasonable cause exists when the 
facts and circumstances within the knowledge of the 
officer '... at the moment · of the arrest would 
"warrant a mari of reasonable caution in the belief' 
that an offense had been committed. Carroll v. 
United States, 267 U.S. 132, 162 [45 S.Ct. 280, 69 
L.Ed. 543, 39 A.L.R. 790].' (Beck v. Ohio (1964) 
379 U.S. 89, 96 [85 S.Ct. 223, 13 L.Ed.2d 142].)" ( 
People v. Schader, 62 Cal.2d 716, . 722 [ 44 
Cal.Rptr. 193, 401 P.2d 665); People v. Cockrell, 
63 CaL2d 659, 665 [47 Cal.Rptr. 788, 408 P.2d 
116].) (If) Nor is there a valid issue of unlawful· 
search and seizure because it was not until 
defendant was placed under arrest that Officer 
Michael picked up the package, closely examined 
the contents and retained the weapon (Exh. 3), and 
this he had a right to do for it was clearly incident to 
a lawful arrest; and if under such circumstances it 
can be said that Officer Michael's conduct in 
picking up the package from the public parkway 
constituted a search and seizure of the gun it was 

Copr. @Bancroft-Whitney and West Group 1998 

http://print.westlaw .comldelivery .html?dest=atp&dg.I~J=AOOS S 80000000712000363 8178... S/29/2003 



· 272 Cal.App.2d 486 
77 Cal.Rptr. 344 
{Cite as: 272 Cal.App.2d 486) 

not "unreasonable" within the meaning of the 
Fourth Amendment. (People v. Lara, 67 Cal.2d 
365, 373 [62 Cal.Rptr. 586, 432 P.2d 202]; People 
v. Webb, 66 Cal.2d 107, 111·ll2 [56 Cal.Rptr. 902, 
424 P.2d 342, 19 A.L.R.3d 708).) Whether the 
package had ever been in defendanrs possession 
was, of course, a factual question and the holding 
that it bad been was fully supported by defendant's 
fingerprints on the gun and Officer Michael's 
testimony that he saw defendant drop the package 
containing the weapon. 

Finally, appellant's reliance on Gascon v. Superior 
Court, 169 Cal.App;2d 356 (337 P.2d 201), and 
Badillo v. S11perior Court, 46 Cal.2d 269 (294 P .2d 
23 ), is misplaced. In Gascon the officers had 
threatened to illegally search the accus'ed; in Badillo, 
the premises from which petitioner fled had been 
illegally entered by the investigating officer. Thus, 
in both cases "the petitioner was fleeing from the 
attempted illegal invasion of his constitutional 
rights." (Gascon v. Superior Court, 169 Cal.App.2d 
356, 359 (337 P.2d 201].) In the instant case *492 
there was no statement or act indicating any illegal 
invasion of defendant's rights. In the light of "the 
presumption that official duty will be regularly . 
performed" (People v. Piedra, 183 Cal.App.2d 760, 
762 [7 Cal.Rptr. 152]), any suggestion that there 
was an implied threat of illegal search or unlawful 
arrest by the officers in ordering defendant to stop 
for the purpose of investigation, is wholly 
unwarranted on tbe record before us. 

The' judgment is affinned. 

Wood, P. J., and Fourt, J., concurred. 

Cal.App.2.Dist., 1969. 

People v. Mejia 

END OF DOCUMENT 
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r. Jim Spano 
State Controller's Office (B-08) Tel: (916) 323-5849 
Division of Audits 
300 Capitol Mall, Suite 518 Fax: (916) 327-0832 
Sacramento, CA 95814 

Ms. Sarah Ahonima 
County of Los Angeles, Department of Coroner Tel: (323) 343-0714 
1104 N. Mission Rd. 
Los Angeles, CA 90033 Fax: (323) 223-5786 

e. 
Page: 2 

274 



'Ms. Aarmeet Barkschat 
Mandate Resource Services Tel: (916) 727-1350 
5325 Elkhorn Bl\d. #307 

-Sacramento, CA 95842 Fax: (916) 727-1734 

Mr. Mark Sigman 
Riverside County Sheriffs Office Tel: (909) 955-2700 
4095 Lemon Street 
P 0 Box 512 Fax: (909) 955-2720 
Riverside, CA 92502 

Mr. Leonard Kaye, Esq. Claimant 
County of Los Angeles 
Auditor-Controller's Office 

Tel: (213) 97 4-8564 

500 W. Temple Street, Room 603 Fax: (213) 617-8106 
Los Angeles, CA 90012 

Ms. Sandy Reynolds 
Reynolds Consulting Group, Inc. 
P.O. Box 987 

Tei: (909) 672-9964 

Sun City, CA 92586 Fax: (909) 672-9963 

Mr. J. Bradley Burgess 
Public Resource Management Group Tel: (916) 677-4233 
1380 Lead Hill Bouiewrd, Suite #106 
Roseville, CA 95661 e Fax: (916) 677-2283 
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August 8; 2001 

Ms. Paula Higashi 
Executive Director 
Commission on State Mandates · 
1300 I Stre!;!t, Suite 950 
Sacramento, CA 95814 

Dear Ms, .Higashi: ··: 

,, •,: '> 

REC~JVE,D 

' ~- AUG f 3 2Dot .. , . ~ - ..... 

. COMMISSION ON 
STATE MAN':.iA T:; s 

~··· 

·.:-i 

As requested in your letter of July 9, 2001, the Department of Finance has reviewed the test ... 
claim submitted by the County of Los Angeles (claimant) asking the Commission to determine 
whether specified costs incurred under Chapter No. 284, Statutes. of-2000;· (SB 1736 Rainey et 
al.), are reimbursable state mandated costs·(ClaimNo. CSM-.OO-TC-18 "Postmortem· 
Examinations & Unidentified Bodies, Humans Remains"). ·. · 

The test claimant asserts the following duties have resulted in costs to local government which it 
asserts are reimbursable state mandates: 

' ~ . . ' . 

• The collection of additional information regarding the examination of a postmortem 
autopsy which would include fingerprints and palm prints, a specified dental 
examination, the collection of tissue as specified, specific photographs· of.the body, 
photographs of scars/marks/tattoos/clothing items, or other personal e.ffects found 
with or near the body, notations of observations to the estimation of the time of 
death, and precise documentation of the location of the remains. 

• The discretion to include full body x-rays in the examination. 
• The preparation of a final report of investigation to the Department of Justice (DOJ) 

in a format determined by DOJ with specific information listed. · 
• The required retention of specific jaw bone parts and other tissue samples for future 

use, unless the coroner determines the condition of the body is too far deteriorated to 
achieve this collection. The body is not allowed to be cremated or buried until the 
specified tissues are removed. 

• If identification cannot be determined with the aid of dental identity and examination, 
the submission of dental records, examination records, and charts to DOJ on forms 
supplied by DOJ within 45 days of the date the body or remains were discovered. 

• If identification cannot be determined as specified, the coroner shall submit the final 
report of investigation to DOJ within 180 days of the date the body or human remains 
were discovered. 

• Local law enforcement involved must report the death of an unidentified person to 
DOJ no· 1ater than 10 days after discovery of the body or remains. 
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As a result of our review, we have made several conclusions regarding this claim.' With regards 
to the firstsix elements concerning'the autopsy procedure on unidentified remains, the'se test 
claim elements are discretionary in nature. Pursuant to Government Code Section 27491, we 
have determined that the decision by a coroner to examine unidentified remains {other than 
DNA sampling) is a discre~i9nary .. act that is not currently required by the State nor was it 
required prior to the enactmen~:ofthis t~st claim. In that regard, any subsequent requirements . 
regarding such an examination's procedures are only initiated when a coroner chooses to 
examine unidentified r~rriains. The investigating law enforcement agency's report to DOJ is 
discretionary as well. The local law enf9_rcement agency has to first choose to go forward with a 
criminal investigation. T~e ()OJ report is only initiated once the discretion to investigate a 
related case is exercised. · '' 

For the above stated reasons state we conclude that this test claim and its elements do not · 
contain a state mandate that has resulted in a new activity or program and a reimbursable cost. · 

As required by the Commission's regulations, we are including a "Proof of Service" indicating 
that the parties included on the mailing list which accompanied your March 21, 2001 letlar'have 
been provided with copies of this letter via either United States Mail or, in the case of other state 
agencies, lnteragency Mail Service. . ·· ,. : · · - · ··· 

! . .·:~i-1. '· .• 

If you have any"questions regarding this letter, please contact Todd Jerue', Principal Program 
Budget Analysi'at (916)445-"8913 or Jim Lombard ,-slate mandates claims coorClinator'for the 
Department of Finance, at {916) 445-8913. ·' · ·· · 

Sincerely, :-.. , . , ·~ 

afulM 1w-t.~.fL 
.; . -~ .... - ~ ~ .. ·, 

S. Calvin Smith · 1 • ..... : 
Program Budget. Manager 

,._ 

Attachments ·'· _, 

\·," 

: { 7 . ~· .' . t 

' . 
I •· •. , 

....... 
. · 

., . ,., '·'' 

'\( 

t. ~-
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Attachment A 

DECLARATION OF TODD JERUE 
DEPARTMENT OF FINANCE 
CLAIM NO. OO-TC-18 

1. I am currently employed by the State of California, Department ·of Finance (Finance), am 
familiar with the duties of Finance, and am authorized to make this declaration on behalf 
of Finance. 

2. We concur that the sections relevant to this claim are accurately quoted ih the test claim · 
submitted by claimants and, therefore, we do not restate them in this declaration. 

I certify under penalty of perjury that the facts set forth in the foregoing are true and correct of 
my own knowledge except as to the matters therein stated as information or belief and, as to 
those matters, I believe them to be true. 

AUG B 2001 

August 8, 2001 at Sacramento, CA 
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PROOF OF SERVICE 

Test Claim Name: Postmortem Examinations: Unidentified Bodies, Human Remains 
Test Claim Number: OO-TC-18 

I, the undersigned, declare as follows: 

I am employed in the County of Sacramento, State of California, I am 18 years of age or older 
and not a party to the within entitled cause; my business address is 915 L Street, 8th Floor, 
Sacramento, CA 95814. 

On August 8, 2001, I served the attached recommendation of the Department of Finance in said 
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof: 
(1) to claimants and nonstate agencies enclosed in a sealed envelope witti postage the~eon fully 
prepaid in the United States Mail at Sacramento, California; and (2) to state agencies in the· 
normal pickup location at 915 L Street, 8th Floor, for lnteragency Mail Service, addressed as 
follows: 

A-16 
Ms. Paula Higashi, Executive Director 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, CA 95814 
Facsimile No. 445-0278 

8-29 
Legislative Analyst's Office 
Attention-Marianne O'Malley 
925 L Street, Suite 1000 
Sacramento, CA 95814 

Executive Director 
California State Sheriffs' Association 
P.O. Box 890790 
West Sacramento, CA 95898 

Mr. Steve Keil 
California State Association of Counties 
1100 K Street, Suite 101 
Sacramento, CA 95814-3941 

D-8 
Mr. Manuel Medeiros, Asst. Attorney General 
Department of Justice 
Government Law Section 
1300 I Street, 17th Floor 
Sacramento, CA 95814 

8-8 
Jim Spano 
State Controller's Office 
Division of Audits 
300 Capitol Mall, Suite 518 
Sacramento, CA 95814 

Harmeet Barkschat 
Mandate Resource Services 
8254.Heath Peak Place 
Antelope, CA 95843 

' Mr. Leonard Kaye, Esq. 
County of Los Angeles 
Auditor-Controller's Office 
500 W. Temple Street, Room 603 
Los Angeles, CA 90012 

Mr. Gary Maggie 
Department of Justice 
4949 Broadway 
Sacramento, CA 95820 

Mr. Paul Minney 
Spector, Middleton, Young & Minney, LLP 
7 Park Center Drive 
Sacramento, CA 95825 
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Mr. Keith B. Petersen, President 
Sixten & Associates 
5252 Balboa Avenue, Suite 807 
San Diego, CA 92117 

Ms. Pam Stone 
Legal Counsel 
DMG-MAXIMUS 
4320 Auburn Blvd., Suite 2000 
Sacramento, CA 95841 

Ms. Sandy Reynolds, President 
Reynolds Consulting Group, Inc. 
P.O. Box 987 
Sun City, CA 92586 

Wellhouse and Associates 
Attention: David Wellhouse 
9175 Kiefer Boulevard, Suite 121 
Sacramento, CA. 95826 

I declare under penalty ot' perjury under the laws of the State of California that the foregoing is 
true and correct, and that this declaration was executed on August 8, 2001 at Sacramento, 
California. 
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SB 1736 Senate Bill - Bill Analysis 
EXHIBIT D 

D 

ISENATE ROLES COMMITTEE 
I Office of Senate Floor Analyses 
11020 N Street, Suite 524 
I (916) 445-6614 Fax: (916) 
1327-4478 

UNFINISHED BUSINESS 

Bill No: SB 1736 
Author: Rainey (R), et al 
Amended: 8/8/00 
Vote: 21 

SENATE JUDICIARY COMMITTEE 6-0, 4/11/00 
AYES: Escutia, Haynes, Peace, Sher, Wright, Schiff 

SENATE APPROPRIATIONS COMMITTEE 13-0, 5/15/00 

SB 17361 
I 
I 
I 
I 

AYES: Johnston, Alpert, Bowen, Burton, Escutia, Johnson, 
Karnette, Kelley, Leslie, McPherson, Mountjoy, Perata, 
Vasconcellos· 

SENATE FLOOR 39-0, 5/30/00 (Consent) 
AYES: Alarcon, Alpert, Bowen, Brulte, Burton, Chesbro, 

Costa, Dunn, Escutia, Figueroa, Hayden, Haynes, Hughes, 
Johannessen, Johnson, Johnston, Karnette, Kelley, Knight, 
Leslie, Lewis,· McPherson, Monteith, Morrow, Mountjoy, 
Murray, O'Connell, Ortiz, Peace, Perata, Poochigian, 
Rainey, Schiff, Sher, Solis, Soto, Speier, Vasconcellos, 
Wright 

ASSEMBLY FLOOR 62-0, 8/18/00 (Passed on Consent) - See 
last page for vote 

SUBJECT 
retention of 

Unidentified bodies and human remains: 

evidence 

SOURCE Author 

CONTINUED 

SB 1736 

http://www.leginfo.ca.gov/pub/99-00/bill/sen/sb _ l ?§A 1750/sb_1736 _ cfa _ 20000819_134 7 .. . 5/2912003 



SB 1736 Senate Bill - Bill Analysis 

D 

Page 
2 

DIGEST This bill prohibits the cremation or burial of 
an unidentified deceased person unless specified samples 
are retained for possible future identification, as 
specified. 

This bill requires a coroner, where a deceased person 
cannot be identified, to condudt a medical ei~minatiori with 
specified procedures, prepare a final report of the 
investigation, and forward this final report to the State 
Department of Justice if the deceased person remains 
unidentified 180 days after discovery. 

Lastly, this bill requires the State Department of Justice 
to develop and provide the format of the reports (notice of 
investigation and final report of investigation) to be 
submitted regarding 'an uni den ti fied deceased person. 

--~~~-e2!1J2.lY_&_n~r:is!J!le12!;~. authorizes, rather than requires, 
dental procedures. (See #2 in analysis.) 

ANALYSIS Existing law permits the coroner to engage the 
services of a dentist to carry out a dental .examination if 
the coroner or medical examiner is unable t-o identify a 
deceased person by visual means, fingerprints or other 
identifying data. 

Existing law·requires the coroner or medical examiner to 
forward the dental examination records of the unidentified 
deceased person to the State Department of Justice IDOJ) on 
forms supplied by the DOJ, if the identify of the person 
still could not be established. Under current law, the DOJ 
acts as the repository or computer center for the dental · 
examination records forwarded t6 it by coroners and medica~ 
examiners in the state. 

This bill expands the efforts to identify deceased pers6ns 
by specifying that any postmortem examiriation·or autopsy 
conducted at the discretion of a coroner upon an 
unidentified body or human remains shall be subject to the 
provisions of this bill. 

The bill requires that a postmortem examination or autopsy 
must include, but shall not be limited to, the. following 
procedures: 

3 

__ _BB in_~ 
Page 

l.Takinef of all available fingerprints and palms prints. -

Page 2 of6 

. . 284 - ,· 
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0 

2.A dental examination consisting of dental charts and 
dental X-rays of the deceased person's teeth, which may 
be conducted on the body or human remains by a qualified 
dentist as determined by the coroner. 

3.The collection of tissue, including a hair sample, or 
body fluid samples for future DNA testing, if necessary. 

4.Frontal and lateral facial photographs with the scale 
indicated. 

5.Notation and photographs, with a scale, of significant 
scars, marks, tattoos, clothing items, or other personal 
effects found with or near he body. 

6.Notations of observations pertinent to the estimation of 
the time of death. 

7.Precise documentation of the location of the remains. 

The bill provides that the postmortem examination or 
autopsy of the unidentified body or remains may include 
full body X-rays. 

The bill requires the coroner to prepare a final report of 
investigation in a format established by the State 
Department of ~ustice (DOJ). The final report shall list 
or describe the information collected, pursuant to the 
postmortem examination or autopsy conducted by the coroner. 

The bill provide~ that the body of an unidentified deceased 
person may not be cremated or buried until the jaws 
(maxilla and mandible with teeth) and other tissue samples 
are retained for future possible use. Unless the coroner 
has determined that the body of the unidentified deceased 
person has suffered significant deterioration or 
decomposition, the jaws shall not be removed until 
immediately before the body is cremated or buried. The 
coroner shall retain the jaws and other tissue samples for 
one year after a positive identification is made, and no 
civil or criminal challenges are pending, or indefinitely. 

4 

SB 1736 
Page 

The bill provides that if the coroner, with the aid of the 
dental examination and any other identifying findings, is 
unable to establish the identity of the body or human 
remains, the coroner shall submit dental charts and dental 
X-rays of the unidentified deceased person to DOJ on forms 
supplied by DOJ within 45 days of the date the body or 

Page 3 of6 
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D 

human remains were discovered. 

If the coroner, with the aid of the dental examination and 
other identifying findidgs, is unabie to establish the 
identity of the body or human remains, the coroner shall 
submit the final report of investigation to DOJ within lBO 
days of the date the body or huma.n remains were discovered. 

This bill requires any law enforcement agency investigating 
the death of an unidentified person to report the.death to 
DOJ no later than ten days after body or human remains were 
discovered. 

This bill -requires DOJ to compare and retain the final 
report of investigation that coroners and medical examiners 
send to DOJ. 

Background 

Sponsored by the California Society of Forensic Dentistry, 
this bill is the aftermath of years of volunteer consultant 
work done by members of the Society, helping DOJs 
Missing/Unideiitified Persons Unit track down identities of 
approximately 2,200 unidentified dead persons in 
California. From their work, they say it has become clear 
that there i~ no consistent manner by which evidence is 
collected or retained, and that information reported to the 
Attorney Generai varies from grossly inadequate to 1 

extremely detailed. Further, untdentified bbdies have been 
buried or cremated without the retention of evidence that 
could assist in the identification of the deceased at a 

·future· date': 

FISCAL EFFECT ··-·----- Appropriation: No Fiscal- Com. : Yes 
Local: Yes 

Fiscal Impact (in thousands) 

5 

Major- Provisions 
2002-03 

Coroners 

Fund 
2000-01 

SB 1736 
Page 

2001-02 

--·-- ···----·-
Unknown, potentially 

Local significant, 

nonreimbursable costs 
Dept. of Justice 

SUPPORT (Verified 

probably 

.Under $150 annually 
General 

B/17/00) 

Page 4 of6' 
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California Dental Assistant Association 
California Society of Forensic Dentistry 
California Peace Officers Association 
California Police Chiefs Association 
California State Coroners Association 
California State Dental Association 
Attorney General 
Numerous individuals 

.ARGUMENTS IN SUPPORT According to the author's office, 
there are currently a total of 2,200 unidentified dead 
bodies in California. Even with the volunteer help of the 
California Forensic Dentistry members, coroners and medical 
examiners are not able to identify these human remains. 
The reason, they state, is that records are so inconsistent 
in content and quality, that it has been difficult to 
reconcile information from the coroner/medical examiner's 
investigation and information gathered by the DOJ on 
missing person~ or victims of violent crimes. The State 
Coroners' Association's data reflect ''the inconsistent 
nature of evidence collection and retention for 
unidentified deceased persons." 

The bill establishes a statewide protocol for the 
investigations conducted pursuant to statute, expand the 
type of examination required, and require retention of jaws 
and other tissue samples indefinitely for possible 
identification in the future . 

The DOJs Missing and Unidentified Persons Unit indicates 
they s.upport this bill because it would improve their 

6 

SB ~73~ 
Page 

ability to match their records of missing or unidentified 
persons with unidentified dead.persons or human remains. 

ASSEMBLY FLOOR 
AYES: Aanestad, Ackerman, Alquist, Aroner, Ashburn, 

Baldwin, Bates, Battin, Baugh, Bock, Briggs, Calderon, 
Cardoza, Corbett, Cox, Cunneen, Davis, Dickerson, 
Ducheny, Dutra, Floyd, Gallegos, Granlund, Havice, Honda, 
House, Jackson, Kaloogian, Keeley, Leach, Lempe_rt, 
Leonard, Longville, Lowenthal, Machado, Maddox, 
Maldonado, Margett, Mazzoni, McClintock, Migden, Nakano, 
Olberg, Oller, Robert Pacheco; Papan, Pescetti, Runner, 
Scott, Shelley, Steinberg, Strickland, Strom-Martin, 
Thompson, Thomson, Torlakson, Washington, Wayne, Wiggins, 
Wildman, Zettel, Hertzberg 

Page 5 of6 
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RJG:cm 8/19/00 Senate Floor Analyses 

SUPPORT/OPPOSITION: SEE ABOVE 

. **** END **** 

·Page 6 of6 
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c 

EMMA L. HUNTLY, Appellant, 
v. 

ZURICH GENERAL ACCIDENT AND 
LIABILITY INSURANCE COMPANY et al., 

Respondents. 

Civ. No. 6955. 

District Court of Appeal, First District, Division 2, 
California. 

August 1, 1929. 

HEADNOTES 

(1) DEAD BODIES--PROPERTY 
RIGHTS--CUSTODY--STA TUTES. 
In the absence of statutory provision, there is no 
property right in a dead body; and section 294 of 
the Penal Code, providing that a person charged by 
law with the duty of burying the body of a deceased 
person is entitled to the custody thereof for the 
purpose of burial, does not confer any property 
right. 

See 8 Cal. Jur. 921, 928; 8 R. C. L. 684. 

(2) LIMITATION OF ACTIONS--MUTILATION 
OF DEAD BODY--ACTION BY WIFE-" 
PERSONAL INJURIES--SUBDIVISION 3, 
SECTION 340, CODE OF CIVIL PROCEDURE. 
Where the gravamen of a cause of action by a wife 
for the mutilation of her deceased husband's body, 
as alleged, was the shock to plaintiff's mental and 
physical structure, and the wife introduced 
testimony as to her physical and mental condition as 
indicated by insomnia, hysteria and nervousness, 
together with her physician's testimony of a similar 
character, the cause of action was one for an injury 
to plaintiffs person within subdivision 3 of section 
340 of the Code of Civil Procedure, requiring an 
action for an injury to the person to be brought 
within one year. 

See 8 Cal. Jur. 770. 

(3) ID.--PERSONAL INJURIES--ACT OF 
FORCE OR BATTERY NOT NECESSARY--

Page 2 of9 

Page 1 

PRESUMPTIONS. 
Under subdivision 3 of section 340 of the Code of 
Civil Procedure, requiring an action for any injury 
to the person to be brought within one year, it is not 
necessary that an act of force and violence or 
battery be inflicted upon plaintiff to constitute an 
"injury to the person," since when bodily injury 
occurs, the Jaw considers the action as one for 
personal injuries, regardless of the nature of the 
breach of duty, and adopts the nature of the damage 
as the test. 

(4) ID.--ACTION FOR 
DAMAGES--STATUTORY CONSTRUCTION. 
Subdivision 3 of section 340 of the Code of Civil 
Procedure, requiring an action for injury to another 
to be brought within one year, is intended to refer to 
actions for damages "on account of'' personal 
injuries. 

See 16 Cal. Jur. 472."282 

(5) ID.--NEGLIGENCE--DEATH--PERSONAL 
RlGHTS--PROPERTY RlGHTS--STA TUTE OF 
LIMITATIONS. 
The amendment to subdivision 3 of section 340 of 
the Code of Civil Procedure by Statutes of 1905, 
page 232, bringing within the one-year limitation 
causes of action for injury to or death of one caused 
by the wrongful act or neglect of another, was 
intended to embrace within its terms all 
infringements of personal rights as distinguished 
from property rights. 

(6) . CORONERS--DEAD BODIES--CAUSE OF 
DEATH--DISCRETION AS TO HOLDING 
INQUEST ~-AUTOPSY. 
Under sections 1510 and 1512 of the Penal Code, 
authorizing the coroner to inquire into the cause of 
death in certain instances and hold post-mortem 
examinations, a coroner, having reasonable ground 
to suspect that the death of a person was sudden or 
unusual and of such a nature as to indicate the 
possibility of death by the hand of deceased, or 
through the instrumentality of some other person, 
has discretion to hold an inquest and should not be 
held responsible simply because at the conclusion 
of the inquest it has been detennined that the 
deceased died a natural death. 

See 6 Col. J ur. 545. 

Copr. ©Bancroft-Whitney and West Group 1998 
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(7) ID.-RIGHT 
AUTOPSY--CONSENT. 

TO ORDER 

A coroner may order an autopsy when, in his 
judgment, that is the appropriate means of 
ascertaining the cause of death, and this he may do 
without the consent of the family of the deceased. 

When holding of autopsy justified, note, 48 A. L. 
R. 1209. See, also, 6 R. C. L. 1167. 

(8) EVIDENCE--PERFORMANCE OF. 
OFFICIAL DUTY--PRESUMPTIONS. 
It is presumed, in the absence of a contrary 
showing, that official duty has been regularly 
performed, in view of section 1963 of the Code of 
Civil Procedure. 

(9) .. CORONERS--AUTHORITY TO HOLD 
INQUBST--AUTOPSY. 
Where an autopsy was performed on the body of 
deceased· in another county, but no inquest was 
held, and upon wTival of the body of deceased his 
wife. was dissatisfied with the finding of the autopsy 
surgeon and represented that the husband's death 
was sudden and caused by a terrible fall or violence 
of some sort and was not the result of natural 
causes, the coroner acted within his authority in 
ordering an inquest and authorizing his autopsy 
surgeon to proceed in the usual manner under 
sections 1510 and 1512 of the Penal Code. 

SUMMARY 

APPEAL from a judgment of the Superior Court of 
the City and County of San Francisco. Louis H. 
Ward, Judge. Affirmed. 

The facts are stated in the opinion of the court. *203 

COUNSEL 

Raymond Perry for Appellant. 

Ford, Johnson & Bourquin, John J. O'Toole, City 
Attorney, Henry Heidelberg, Assistant City 
Attorney, and J. Hampton Hoge for Respondents. 

LAMBERSON, J. 
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pro tem.-Plaintiff appeals from orders of the 
Superior Court granting defendants' motions for 
nonsuit and from the resulting judgment entered in 
favor of defendants. 

The action is one to recover damages from the 
defendants arising from their alleged acts in jointly 
causing an autopsy to be performed upon the body 
of Thomas H. Huntly, deceased, husband of 
plaintiff herein. 

Mr. Huntly died in the county of Los Angeles on 
March 22, 1926. A partial autopsy was performed 
upon the body by a surgeon occupying the position 
of autopsy surgeon in the office of the coroner of 
Los Angeles County, under the authority of the 
coroner, but no inquest was held in that county. The 
body was shortly thereafter· shipped to San 
Francisco, which was the home of the deceased and 
his wife. Upon its arrival in San Francisco the body 
was received by representatives of the defendants 
Suhr and H. F. Suhr Company, and taken to their 
undertaking establishment. 

It appears that the autopsy surgeon at Los Angeles 
determined that the cause of death was angina 
pectoris, and the coroner issued a death certificate 
upon such finding. Apparently dissatisfied with the 
result of the examination in Los Angeles, the 
plaintiff asked the· defendant Suhr to give her the 
name of some surgeon who could make a further 
examination of . the body and determine for her 
benefit the nature of a bruise appearing upon the 
forehead of the deceased. Mr. Suhr referred plaintiff 
to defendant Strange, who was then occupying the 
position of autopsy surgeon under the defendant 
Leland, who was coroner of the city and county of 
San Francisco. In an interview with Dr. Strange 
plaintiff asked him some questions about the 
possible effect of a blow on the forehead of the 
deceased. Dr. Strange asked if there had been ari 
autopsy and if the people who performed such 
autopsy had examined the head. 

According to the testimony of Dr. Strange, who 
was called as a witness on behalf of plaintiff, 
plaintiff asked him to do a *204 private autopsy 
upon the body of her husband. He asked her what 
kind of a death it was, and upon being informed that 
the deceased died while at work and as the result of 
an accident, Dr. Strange informed her that he did 
not believe he would have a right to perform a 
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private autopsy on a violent death case, and that 
plaintiff infonned him that she wanted to have the 
skull opened to find out if there was a fracture, 
because she thought she was entitled to certain 
insurance as the result of a death by accident; that 
she was not satisfied that the cause of death was 
angina pectoris, and wanted Dr. Strange to open the 
head to find out if. there was a fracture of the skull, 
and Dr. Strange informed her that the matter should 
be taken up through the coroner's office. 

TI1e matter· was reported to the coroner, who was 
infonned, according to the testin10ny, that a partial 
autopsy had been performed at Los Angeles. He 
ordered that an inquest be held, and that an autopsy 
be performed, and the body was later removed to 
the office of the coroner, where the autopsy was 
performed by Dr. Strange, who testified that there 
bad been a prior incision, and that he opened the 
body by cutting the stitches; that the organs had all 
previously been cut loose and examined. He found 
the arteries hardened, and took small samples from 
the heart, as well as from other organs of the body. 
He also opened the head and examined the skull to 
see if there had been a fracture, and examined the 
brain to ascertain whether there had been a 
contusion or laceration of the brain. The· organs, 
with the exception of the specimens, were returned 
to the body. The specimens, which included 
samples from the brain, heart, lungs, spleen, kidneys 
and liver, were placed in a six-ounce bottle, 
containing a fluid, and were delivered to the 
defendant Ophuls for microscopic and other 
examination. Ophuls, who was in the employ of the 
defendant insurance company, vias not present at 
the autopsy and did not see the body of Mr. Huntly, 
but received the samples from attendants at the 
coroner's office.· 

In her opening brief appellant states that the 
defendants are .sued as joint tort-feasors, the 
defendant insurance company for having employed 
the defendant Newlin to employ defendant Ophuls 
to remove the specimens; the defendant Newlin, 
who was present at the autopsy, for unlawfully 
witnessing the mutilation and employing Dr. Ophuls 
to remove the specin1ens; *205 defendant Ophuls 
for an· unlawful examination and removal of 
specimens; defendant H. F. Suhr Company and Fred 
Suhr for the unlawful removal of the body froni 
their parlors for the purpose of mutilating it; 
defendant Leland for unlawfully granting 
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pennission to perform the mutilation, for permitting 
the use of his office for an unlawful mutilation and 
for permitting the unlawful removal of specimens, 
and the defendant Strange for performing the 
mutilation. Plaintiff claims that the autopsy was 
perfonned without her consent or knowledge, and 
that she was not informed of the same until the 
defendant Newlin informed her of it at his office at 
some later date. 

The plaintiff alleges, in substance, that on the 
twenty-second day of March, 1926, the coroner of 
the county of Los. Angeles ordered his assistant 
autopsy surgeon to perform an autopsy upon. the 
body of Thomas H. Huntly, and said surgeon did on 
that date perform a legal autopsy upon said body; 
that the defendants, and each of them, knew on the 
twenty-fou11h day of March, 1926, that "the legal 
and only lawful autopsy" bad been perfo1med by 
and under the authority of the coroner of the county 
of Los Angeles. 

TI1e complaint then alleges as follows: 

"X. 

"That on ·the 24th day of March, 1926, said 
defendants, with knowledge that a lawful autopsy 
had been performed upon the body of Thomas H. 
Huntly, did cause said body of the late Thomas H. 
Huntly to be removed from the undertaking 
establishment of H. F. Suhr Company in the City 
and County of San Francisco, State of California, to 
the office of the coroner of the City and County of 
San Francisco, State of California, without the 
consent, knowledge, or authority of tl1e plaintiff, 
and did mutilate, desecrate, violate and outrage, and 
commit an act of irreverence and profanation upon 
the body of the late Thomas H. Huntly, in that 
without the permission of the plaintiff, the widow of 
the said Thomas H. Huntly, and the lawful owner 
and possessor of said body, and without authority of 
law, did perform in the City and County of San 
Francisco, State of California, a mutilation, 
desecration and violation upon said body of said 
Thomas H. Huntly in this: that said defendants did 
cause the skull of said Thomas H. Huntly to be 
opened and the brains removed; the body of said 
Thomas H.*206 Huntly to be opened and 
specimens of the heart, lungs, kidneys, liver and 
spleen to be removed and said specimens of the · 
heart, lungs, kidneys, liver, spleen and brains to be 
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delivered to the defendant William Ophuls, as the 
agent and representative of the defendant Zurich 
General Accident and Liability Insurance Company, 
a corporation. 

"XI. 

"That said mutilation, desecration, violation and . 
outraging of the head and the body of her deceased 
husband was repugnant to the plaintiff, was 
offensive to and indecently insulted the said 
plaintiff, and by reason of said acts, and each of 
them, did cause the plaintiff a shock to her mental 
and physical equipoise, causing violent agitation of 
feeling and disturbances of her mind and wrecking 
her mental and . physical equipoise, to her horror, · 
mental anguish and extreme disgust, and disturbing 
permanently her peace of mind. 

11xn. 

"That by reason of the said acts of the defendants 
aforesaid the plaintiff has been damaged in the sum 
of $7 5,000.00." 

The complaint was filed on May 6, 1927. 

Upon the trial, and at the close of plaintiff's case, 
motion for nonsuit was made upon behalf of each of 
the defendants upon the ground, among others, that 
the action was barred by the provisions of 
subdivision 3 of section 340 ·of the Code of Civil 
Procedure, and the motion was granted as to each of 
the defendants upon that ground. 

Plaintiff contends that the cause of action stated in 
the complaint falls within the provisions of 
subdivision I of section 339 of the Code .of Civil 
Procedure, which reads in part as follows: "Within 
two years: An action upon a contract, obligation or 
liability not founded upori an instrument of writing, 
other than that mentioned in subdivision 2 of 
section 337 of this code ... " 

Defendants contend, on the other hand, that the 
action is one to recover damages for· an injury to the 
person of the plaintiff, caused by the wrongful act 
of the defendants in mutilating, as alleged, the body 
of the deceased, and is barred by the provisions of 
subdivision 3 of section 340 of the Code of Civil 
Procedure, which reads in part as follows: "Within 
one year ... 3. An action for libel, slander, assault, 
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battery, false imprisorunent, seduction or for injury 
*207 to or for the death of one caused . by the 
wrongful act or neglect of another." 

The subdivision just quoted has undergone several 
amendments since its original enactment. 

As enacted in 1872, it read "an action for· libel, 
slander, assault, battery or false imprisorunent." In 
1874, the words "or seduction" were added, and in 
1905, there· were added the words "or for injury to 
or for the death of one caused by the wrongful act 
or neglect of another." 

The primary question for consideration is the 
nature· of the right upon which the plaintiff bases ber 
cause of action. 

[1] In the absence of statutory provision, there is no 
property in a dead body. (E11os v. Snyder, 131 Cal. 
68 [82 Am. St. Rep. 330, 53 L. R. A. 221, 63 Pac. 
170].) 

Various statutes have been enacted for the purpose 
of enforcing, as well as protecting the duties which 
we owe to the bodies of the dead, as well as the 
public welfare and health. Among them is section 
294 of the Penal Code, which provided at. the. time 
of the incident under examination as follows: "The 
person charged by law with the duty of burying the 
body of a deceased person is entitled to the custody 
of such body for the purpose of burying it; except 
that in the case in which an inquest is required by 
Jaw to be held upon a dead body by a coroner, such 
coroner is entitled to· its custody until such inquest 
bas been completed." 

The reservations and safeguards which have been 
placed around the right of possession by the 
relatives to the body of a deceased person have · 
caused confusion in some cases, with the right of 
ownership, and have led to the use of t~e expression 
"quasi property." Numerous authorities, however, 
from earliest times to the present, support the 
conclusion of the courts of this state that there can 
be no ownership in a human body after death.· An 
interesting discussion of the law, civil, common and 
ecclesiastical, is fow1d in the case of Pierce v. 
Proprietors Swan Point Cemetery, 10 R. I. 227, 242 
[14 Am. Rep. 667]. Therein the court said: 
"Although as we have said, the body is not property 
in the usually recognized sense of the word, yet we 
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may consider it as a sort of quasi property to which 
certain persons may have rights, as they have duties 
to perform toward it, arising out of our common 
humanity. But the person having charge of it cannot 
be considered as *208 the owner of it in any sense 
whatever; he bolds it only as a sacred trust for the 
benefit of all who may from family or friendship, 
have an interest in it, and we think that a court of 
equity may well regulate it as such, and change the 
custody if improperly managed." 

In the case of Darcy v. Presbyterian Hospital, 202 
N. Y. 259 [Ann. Cas. !9!2D, 1238, 95 N. E. 695], 
the Court of Appeals of New York said: "The most 
elaborate consideration of the question in the courts 
of this country appears in the case of Larson v. 
Chase, 47 Minn. 307 [28 Arn. St. Rep. 370, 14 L. 
R. A. 85, 50 N. W. 238), in which, after an 
examination of authorities, both in this country and 
in England, the conclusion is reached that while no 
action can be maintained by the executor or 
administrator upon the theory of any property right 
in a decedent's body, the right to the possession of a 
dead body for the purpose of preservation and 
burial belongs to the surviving husband or wife or · 
next of kin, in the absence of any testamentary 
disposition; and this right the law will recognize and 
protect from any unlawful mutilation of remains by 
awarding damages for injury to the feelings and 
mental suffering resulting fr9m the wrongful acts, 
although no pecuniary damage is alleged or proved. 

" 

In the case of Beaulieu v. Great Northern Ry .. Co., 
103 Mhm. 47, 52 [14 Ann. Cas. 462, 19 L. R. A. 
(N. S.) 564, 114 N. W. 353], the court said: "The 
rule laid down h1 the Larson case expresses the 
modern view of the question, and extends a remedy 
where otherwise none would exist. There being no 
property in dead bodies, and the wrong complained 
of being only ·the invasion of an intangible legal 
right, no actual damages for the wrongful mutilation 
of the body can be recovered, and the courts award 
solatium for the bereavement of the next of kin as 
the only appropriate relief. Without the element of 
mental distress, the action would be impotent of 
results and of no significance or value as a remedy 
for the tortious violation of the legal right of 
possession and preservation." 

In the case of Hasselbach v. Mt. Sinai Hospital, 
173 App. Div. 89 [159 N. Y. Supp. 376], the court 
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held that it is well settled that there are no property 
rights in the ordinary commercial sense in a .dead 
body, and the damages allowed to be recovered for 
its mutilation are never awarded as a *209 
recompense for the injury done to the body as a 
piece of property. 

(2) Having come to the conclusion that there is no 
ownership in the body of a deceased human being, 
the next question for detem1ination is the nature of 
the wrong for which damages are being sought in 
this action. 

It is plaintiff's contention that her right to maintain 
an action arose out of the mutilation . of the body, 
and that "the measure of damages is the mental 
suffering. Therefore, the damages for mental 

·suffering are not the gist of the cause of action." 

The injury upon which plaintiff bases her cause of 
action was an injury to her person. 

ln the case of Sloane 11. Southern. Cal. Ry. Co., 111 
Cal. 668 (32 L. R. A. 193, 44 Pac. 320, 322], the 
court said: "The real question presented by the 
objections and exceptions of the appellant is, 
whether the subsequent nervous disturbance of the 
plaintiff was a suffering of the body or of the mind. 
The interdependence of the mind and body is in 
many respects so close that it is impossible to 
distinguish their respective influence upon each 
other. It must be conceded that a nervous shock or 
paroxysm, or a disturbance of the nervous system, is 
distinct from mental anguish, and falls within the 
physiological, rather than the psychological, branch 
of the human organism. It is a matter of general 
knowledge that an attack of sudden fright or an 
exposure to imminent peril has produced in 
individuals a complete change in their nervous 
system, and rendered one who was physically strong 
and vigorous weak and timid. Such a result must be 
regarded as an injury to the body rather than to the 
mind, even though the mind be at the same time 
injuriously affected. Whatever may be the influence 
. by which the nervous system is affected, its action 
under that ·influence is entirely distinct from the 
mental process which is set in motion by the brain. 
The nerves and nerve centers of the body are a part 
of the physical system, and are not only susceptible 
of lesion from external causes, but are also liable to 
be weakened and destroyed from causes primarily 
acting upon the mind. If these nerves or the entire 
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nervous system is thus affected, there is a physical 
injury thereby produced, and, if the primal cause of 
this injury is tortious, it is immaterial whether it is 
*210 direct, as by a blow, or indirect through some 
action upon the mind." 

The language of that op1mon was expressly 
approved in Lindley v. Knowlton, 179 Cal. 298 [ 176 
Pac. 440). 

In the case of Johnson v. Sampson, 167 Minn. 203 
(46 A. L. R. 772, 208 N. W. 814), the court had 
under consideration an action in which false charges 
of unchastity had been made against a school girl 
fifteen years of age, resulting in alleged mental and 
bodily injuries. In its discussion of the case, the 
court said: "On the .whole we see no good reason 
why a wrongful invasion of a legal right, causing an 
injury to the body or mind which reputable 
physicians recognize and can trace with reasonable 
certainty to the act as its true cause, should not give 
rise to a right of action against the wrongdoer, 
although there was no visible hurt at the time of the 
act complained of." 

In the case of Morton v. Western Union Tel. Co., 
130 N. C. 299 (41 S. E. 484, 485), the court, in 
discussing the meaning of the phrase "or other 
injury to the person," said: "In law, the word 
'person' does not simply mean the physical body, 
for, if it did, it would apply equally to a corpse. It 
means a living person, composed of body and soul. 
Therefore any mental injury is necessarily an injury 
to the person. Personal injuries may be either bodily 
or mental, but, whether one or the other, they 
infringe upon the rights ·of the' person; and not of 
property. A learned author bas said that: 'The mind 
is no less a part of the person than the body, and the 
sufferings of the former are sometimes more acute 
and lasting than those of the latter. Indeed, the 
sufferings of each frequently, if not usually, act 
reciprocally upon the other."' 

The allegations of injury to the plaintiff, as set forth 
in the complaint, have already been stated. The 
gravamen of the cause of action, as alleged, was the 
shock to the plaintiff, mental and physical. Without 
such injury to her, personally, there could have been 
no cause of action for the reasons heretofore 
discussed. In support of her case, the plaintiff 
introduced testimony as to her physical and mental 
condition as indicated by insomnia, hysteria and 
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nervousness. 

Her physician testified that she was suffering from 
"exhaustion psychosis," which he defined as a 
lowered condition *211 of her nervous and physical 
system, a low blood pressure, a lowered mental 
condition, a slow power of concentration, a tardy 
memory, general weakness of her nervous system 
and as an anemia due to an interference of the 
nervous system that controls the blood mechanism 
and blood nutrition. 

We think that the inescapable conclusion from the 
allegations of the complaint, .and from the testimony 
offered on behalf of plaintiff, must be that the injury 
that was· inflicted was to the person of the plaintiff, 
as a result of the acts of the defendants. 

f3] It is not necessary that an act of force and 
violence, or a battery, be inflicted upon the plaintiff 
in order to bring the case within the meaning of 
subdivision 3 of section 340 of the Code of Civil 
Procedure. 

In the case of Basler v. Sacramento etc. Ry. Co., 
166 Cal. 33 (134 Pac. 993) the plaintiff's wife 
sustained a personal injury by reason of the 
negligence of the defendant, and the plaintiff sued 
for the loss of bis wife's services and for the 
expense incurred in her medical care. 

[4] The court held that the action was barred under 
the provisions of subdivision 3 of section 340 
because it was one for personal injuries and not 
upon an obligation or liability not founded upon an 
instrument in writing. In the discussion of the case 
at page 36 the court said: 

"It has been held that the word 'for' means 'by 
reason of,' 'because of' and ' on account of and that 
a statute prescribing a limitation on 'actions for 
injury to the person ... caused by negligence' should 
be interpreted to mean ' actions "by reason of'' or 
"because of," or "on account of'' injuries to the 
person caused by negligence.' (Sharkey v. Sfdlton, 
83 Conn. 503 (77 Atl. 952].) Applying this rule to 
our own statute we must hold that the language of 
section 340 quoted above refers to actions for 
damages 'on account of personal injuries. In 
Sharkey v. Sfd/ton, the plaintiff was the husband of 
the injured woman and there, as here, counsel 
sought to make a distinction between the direct 
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injury to the wife and the indirect damages and loss 
to the husband, but the court held that both harmful 
results had their efficient cause in the accident· to 
her and that therefore the same statute of limitations 
applied to actions in which the wife was a party 
*212 and to those in which the husband sued alone 
because of his relative rights. 

"Maxson v. Delaware, Lackawanna & Western R. 
R. Co., 112 N. Y. 560 [20 N. E. 544], was a case 
similar to this in which the husband sued for the 
loss of his wife's services because of injuries 
received by her on · account of the defendant's 
negligence. It was held that his cause of action was 
governed by the statute prescribing the time within 
which an action might be commenced for a 
'personal injury, resulting from negligence.' 

"We see no escape from the reasoning of the 
foregoing authorities." 

It is unnecessary to cite numerous cases in other 
jurisdictions which are in accord with the 
conclusion of our courts that there need be no 
physical contact with the body of a person to 
constitute a · cause of action for personal injury . 
When a bodily injury occurs, the law considers the 
action as one for personal injuries, regardless of the 
nature of the breach of duty. It adopts the nature of 
the damage as the test, and not the nature of the 
breach. 

In the case of Groff v. DuBois, 57 Cal. App. 343 [ 
207 Pac. 5 7), which was an action for damages for 
an injury alleged to have been suffered by plaintiffs 
as the result of· an unlawful and malicious attempt 
by the defendants to eject them from ce11ain 
premises. of which they were in lawful and peaceful 

. possession, and which it was alleged resulted in one 
of the plaintiffs suffering a miscarriage, the court 
held that the action was one brought for injury to 
the person, and should have been commenced 
within one year. In accord are Krebenios v. Lindauer 
, 175 Cal. 43 l [166 Pac. 17]; Harding v. Liberty 
Hospital Corp., 177 Cal. 520 [171 Pac. 98]. 

[5] We are of the opinion that by the amendment to 
subdivision 3 of section 340 introducing the clause 
"or for injury to or the death of one caused by the 
wrongful act or neglect of another," it was intended 
to embrace therein all infringements of personal 
rights as distinguished from property rights. 
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In this case plaintiffs cause of action arose solely 
from her relationship to deceased, and the effect the 
mutilation of his body had upon her, personally. If 
there had been an estrangement between herself and 
her husband, or an *213 absence of affection, or 
such an attitude of mind that the alleged desecration 
occasioned no anguish or distress or injury, then the 
plaintiff would have had no cause of action. As 
pointed out by respondents, the right which she 
sought to exercise in caring for her husband's body 
in death was one strictly personal to her, and which 
could not have been exercised by others. 

TI1e objection has also been made that the trial 
court erred in granting a motion for nonsuit against 
the defendant Leland, which was made upon the 
additional· ground that the evidence introduced 
failed to show any carelessness or negligence upon 
the part of that defendant, or any breach of duty 
upon his part owing to the plaintiff. 

(6] Section 1510 of the Penal Code provides that 
when a coroner is infonned that a person has been 
killed, or has corrunitted suicide, or has suddenly 
died under such circumstances as to afford a 
reasonable ground to suspect that his death has been 
occasioned by the act of another by criminal means, 
be must go to the place where the body is and 
summon not less than nine nor more than fifteen 
persons, qualified by law to serve as jurors, to 
appear before him forthwith, at the place where the 
body of deceased is, to inquire into the cause of 
death. 

Section 1512 provides that the coroner may 
sununon a surgeon or physician to inspect the body, 
or hold a postmortem examination thereon, or a 
chemist to make an analysis of the stomach, or the 
tissues of the deceased, and give a professional 
opinion as to the cause of death. 

If the coroner bas reasonable ground to suspect that 
the death or killing of a person was sudden or 
unusual and of such a nature as to indicate the 
possibility of death by the hand of the deceased, or 
through the instrumentality of some other person, he 
has authority to hold an inquest. He has latitude in 
determining whether the case falls within section 
1510 of the Penal Code. He may act upon 

. information, and it should not be held that simply 
because at the conclusion of an inquest it has been 
determined that the deceased died a natural death, 
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he had no ·right, therefore, to hold an inquest. ( 
Morgan v. County of San Diego, 3 Cal. App. 454 [ 
86 Pac. 720].) 

[7] A coroner may order an autopsy when, in his 
judgment, that is the appropriate means of 
ascertaining the *214 cause of death, and this he 
may do without the corisent of the family of the 
deceased. (Young v. College of Physicians & 
Surgeons, 81 Md. 358 [31 L. R A. 540, 32 At!. 
177].) 

In the case of People v. Devine, 44 Cal. 452, at 
page 458, the court said: "At common law, as well 
as under the statute of Edward I, and our statute 
concerning coroners, which are but declaratory of 
the common law, the coroner holding an inquest 
super visum corporis is in the performance of 
functions judicial in their character (R. v. White, 3 
E. & E. R. 144; Rep. Const. Ct. So. Ca. 231; 32 
Mis. R. 375); so distinctly judicial that he is 
protected under the principles which protect judicial 
officers from responsibility in a civil action brought 
by a private person. (Garnett v. Fer1·and, 6 Barn. & 
Cress. 611.)" 

[8) It is presumed, in the absence of a contrary 
showing, that an official duty has been regularly 
pe1formed. (Morgan v. County of Sa11 Diego, supra; 
Code Civ .. Proc., sec. 1963.) 

19) The evidence offered by plaintiff shows that no 
inquest was held in Los Angeles County. The 
perforrn.ance of an autopsy was not the holding of 
an inquest. It also shows that upon the arrival of the 
body in San Francisco plaintiff was dissatisfied with 
the fmdings of the autopsy surgeon in Los Angeles; 
that she represented that her husband's death was 
sudden; that he had had a "terrible fall." She further 
expre~sed the idea that his death had been 
occasioned by violence of some sort and was not 
the result of natural causes. Under the 
circumstances, the body being within the city and 
county of San Francisco, and within the jurisdiction 
of the defendant Leland, and he having been 
informed that no inquest had been held in the 
county of Los Angeles; and there being a question 
as to the cause of death as expressed by the 
plaintiff, the coroner acted within his authority in 
ordering an inquest held, and in authorizing his 
autopsy surgeon to proceed in the usual manner. 
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The decision of the question as to whether an 
inquest is necessary rests in the sound discretion of 
the coroner, and there is nothing in the record to 
counteract the presumption that he regularly 
perfom1ed his duty as coroner, and there was no 
breach of any duty which he owed to the plaintiff. 

It is our opinion that the motions for nonsuit, based 
upon *215 the ground that the cause of action was 
barred within one year, were properly granted; and 
that the motion for nonsuit as to the defendant 
Leland, based upon the ground that the evidence 
introduced in the case failed to show any 
carelessness or negligence on the part of the 
defendant Leland, or any breach of duty on the pa11 
of such defendant owing to plaintiff, was also 
properly granted. We deem it urmecessary to 
discuss the other objections made by plaintiff to the 
judgment entered herein. 

The judgment is affirmed, 

Sturtevant, J., and Nourse, Acting P. J., concurred. 

Cal.App. l .Dist.,1929. 

Huntly v. Zurich General Acc. & Liability Ins. Co. 

END OF DOCUMENT 
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the Federal areas in· California are ·riot a.reaS oiitside'che'State, · 
idiog chereon may qualify as California clecroi:s;. In doing so, 
; would .not haye to disturb their decisions holding-that State 
ue wichin che Federal reserva~OilS. Those holdµigs,cwhose-basic 
e police and regulatory laws-would impaicthe.exdusiveJegis-
o the Federal gove,comem by: ;be .Constitution, are perfectly. 
iresem theme. ' - -

1 number of occasions, has rul~· ~\·ccordaoce with die cases 
rsoos cannot acquire a residence for voting in California by 
res.,rvai:ion which is under ·the exdilsi,,;e jurit:lic:Jori' bf the 
::al. lf.:J'. Geii. NS427B, ·dared May' 4,' 1942•f:However, these 
pt th ~ule established by such cases as Sinh v. Reeie, Sripii.' 
de oor·were these._opinioos• rendered .after• che·•recessiilii·of 
i: of special _jurisdiccioo mentioned berejn. Therefore, these 
1t to which they hold that persons residiog,upon military.r1:5erc 
:lusive jurisdiccioo of tl:ie Federal government do_ .not acquire 
erein because th~ ~d,.is ouc5ide che Stat~: ~f 'Califo.i:nia, are 

•j . . ·:. ., • ',- ' • ~ r :!. "· ·~ ·-~. >: .- . '. . ' 

:ed, since 1946, Federal areas acquired for rrill.iwy. pur_pOses 
ie State, 12waot to Go~~mioenr Cod~ secrici,n, i_26, have beeo 
1tion that "all persons J<;sidi.Dg !>D. such l~d" shall pave_ ·:a11 
:hrs inc!U<;liog-tlie righr'of s_uff.[agii','whi?i they might have" 
: given." (Pai:. (e) of Govemmenr Ci:Jdi(seC.. 126) Nooe of -
; oa the voting problem dew with' this riseIW.tioo'. We do not · 
>rnia Couns wciiild ficild that t:hiS provision is uni:onsutiltional 
e Federal ai:fu are nm deemed to be wirbin'.tbe·Smte of Cali
fore the persons residing ·in such- areas eould not ·meet the,. 
1tions of being residents within· the State.;· (d: Siiilu v. Reeie, 
baod, in any effort to save the coostirutionality of ilie voting 
the rule of extra-territoriality•. (Sinks v. Reeie, 19 Ohio S~ 

5e v. Mabry, 197 .P. 2d (NM.) BB~. B93), it would be quite 

188, da<ed Dec. 20, 1933; i58 Leu:er Book 290, da<ed June 25, 1937. 

-ould also discaf.macbise persons now resjd~c_ wjthjn -National Park 
:rrns ol the gram of exclusive jurisdia.ion (Stai:s. 1919, p. 74, ch. 
also have saved <o them their civil and political rights. [24 Cal 
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mea.nin~ess to hold tbar .onJy post ._19~6 graors of j.;isdiction have reserved from 
the Umred States ~e right of personsJiving-,ol:l_.the Federal,areas to vote. (supra, 
P· 139) Howev~, smce the "reservii.tion" of the privilege does nor run against the 
grant~e Unned States, and hence impair irs legislative authority, but rather in 
favor of third perso~the citi_zens ,r~<fu,ig in the.-eodave, this paradcn is avoided. 

Ir ~~uld be understood that persons liv_ing upon_ m,ilir_ary reservations in order 
to ~ -~gible to vote must meet the standards for reSid~ce within the State of 
Californ'.a (Govr. C. sec. 244) aod the qualliicacions for voters. (Calif. Coos~ An. 
II; El.ec_uon C. s7'":5- 5650-59325) With respe_ct to military per~nneLstatioaed at 
aod livmg OD military reseivations located io California, mere presence thereon is 
n~t ~cien_r to e;;rablisb residence (Calif. Const. Arr. II, sec. 4),' but "the fact of · 
his (J.e., theJI) being on military duty does'not'preclude him, if be so desires fro~ 
establishing residence where he is stationed.n ( Ciciog Percy v. Percy, IB8 eaL 765, 
76B) (Berger v. Super. Ct., 79 CA. 2d 425, 429; SJ.ewart v. Ky1er, 105 Cal. 459, 
464-a voting case.) 

· _T_o. tond~de: 1". v!~ ?f .th~ developmems in the con.ceprs concerning the 
acqumaon of exdus1ye J}lfisdi.ctt!Jn over areas wichin .che States either_ by consent 
?f the Stares f'.ursuaor ~o ~us~ 1? o~ by ces,sion for national purposes, the original 
id~ _of ~uluag ex!f!'ter~ro~~~ty 1s n~ longer valid. today. Even accepting its 
vilidiry, it should nor be applied to disenfranchise.citizens of the State where both 
~ fact. aod in law the St~te is ·exeicising c~ jurisdicion over ,the areas in ao 
i~cr~mg number of respects through· the Federal government's recession of juris-
dictmo. - · - · • · 

Opinion No: 52-161-September 8, 1952 

SUBJECT: AUTOPSY-Discretion as to ne~-for:~ v~ted in cdroner whose de
~ion ~ ~~jeer to question only, if. grossly.unreasonable,, arbicnu;,;'or' capri
aous; liability of Coroner aod lawful assistants in regular. perfonnance of 
lawful duties also discussed. . -

Requested by: DISTRICT ATIORNEY, SANTA CLARA COUN1Y. 

Opinion by: EDMUND G. BRO~, Atro;ney GeoeraL 
Heruy A. Dietz, Assistant. · 

Honorabl~ ~· J. M~oard, District Attorney of Santa Oara Ci:Junry, ha5 re-
•uested ilie opiwoo of this_ office on the following question: · 

Should the County Pathologist perfonn an autopsy when ordered to do so by 
the County Coroner even though be believes the Coroner to be in error in making 
the order? · 

Our conclusion may be summarized as follows: 

·J?iscre_ri?n o_o the _question of the need fo~ an aucopsy is vested in- the Coroner, 
and _his decismn 1s sub1ect to question only when grossly unreasonable, arbitrary or 
ca ptlCJOUS. -
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ANALYSIS 

Government Code section 27491 provides: 

[VOL 20 

"Ir shall be the ducy of the coroner to investigate or cause to be in

vestigated, the cause of death nf any person reported to the coroner as 
having been killed by violence, or who has suddenly died under such cir
cumstances as to afford a reasonable ground to suspect that his death has 
been occasioned by the act of anothi;r by criminal means, or who has -
committed suicide, and of all deaths of which the provisions of the Health 
and Safery Code make it the duty of the coroner to sign certificates of 
death. For the pUipOse of such invescigation he may in his discretion take 
possession of and inspect the body of the decedent, which shall include 
the power to exhume such body, make or cause to be made a post monem 

· examination or autopsy thereon, and make or cause to be made an analysis 
nf the stomach, blood, or contents, or organs, or tissues of the body, and 
secure professional opinions as to the result. of such post mortem exami
nation. He shall cause the information secured to be reduced to writing 
and forthwith _.filed by him in his records of the death of the individual. 
He may also in his discretion, if the circumstances warrant ir, hold an 

inquest.n 

Sectioo 7113 of the Health and Safety Code provides: 
N 
CO "A cemetery authoricy or a licensed funeral director may permit an 
°!utopsy of any remains in its or his custody upon the reeeipt of a written 

authorization of a person representing himself to be any of the following: 

• • • 
.. ( e) The corooer or other duly authorized public officer. 

"A cemetery authority or a licensed funeral director is not liable 'for 

permitting or assistiog in making an autopsy pursuant to such authoriza
tion unless fr bas actual notice that such.representation is untrue:" 

Section 7114 of the Health and Safety Code provides: 

"Any person who performs an autopsy on a dead body without 
having fuse obtained the written authorization required by Section 7113 
of tltis code is guilty of a misdemeanor, except that this shall not be appli
cable to the performance of an autopsy by the coroner or other officer 

au~orized by law co perform autopsies." 

Seccion 10425 of the Health and Safety Code provides: 

"The certificate 'of death shall be made by the rorooer in case of any 

death occurring under any of the following circumstances: 

(a) Without medical attendance. 
( b) During the concioued abseqce of the attending physician. 

( c) Where the attending physician is unable to state the cause of 

death. 
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( d) Where the deceased person was killed or committed suicide. 

( e) Where the deceased person died as the resulr of an accident. 

(f) Uoder such circumstances as to afford a reasonable ground to 
suspect that the death was caused by the criminal act of another.n 
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The policy of the laws set forth above is to provide a means for the deter
mination of the cause of every death. If the cause of death is not known at the time 
of its occurrence, it is to be determined thereafter. Gt-ay v. Sowhero Pac. Co., 21 
Cal. App. 2d 240, 244, 68 P. 2d 1011, 1014 (1937). 

Ii; order to carry out the ducies of his office in the investigation of death in 
accordance with the provisions of section 27491 of the Government Code and 
also in carrying out his duties wich respect to making a cenificare of death required 
by section 10425 of the Health and Safety Code, ir is necessary that the Coroner 
have wide discretion. He may order an autopsy when, in his judgment, that is the 
appropriate means of ascercaining the cause of death. This he may do withouc the 
consent of the family of the deceased. Htmtly v. Zmich General A. & L. Im. Co., 
100 Cal. App. 201, 213, 280 Pac. 163, 168 (1929). Within the area of his duties, 
the judgment of the Coroner governs. The action of the Coroner in this respect is 
qualified only by the impli_ed limitation that he not he grossly unreasonable, arbi
trary or capricious io the exercise of his discretion. 

As a point of infonnacion, there can be no liability for an act required by law. 
The Coroner and his lawful assistants in the regular performance of lawful duties 
are protected from responsibility in civil actions brought by private parties. Gt-ay 
v. So. Pac. Co., 21 Cal App. 2d 240, 245, 68 P. 2d 1011 ( 1937); Humly v. Zurich 
General A. & L Im. Co., 100 Cal. App. 201, 280 Pac. 163 (·1929). -

Opinion No. 51-22~-Sepcember 12, 1952-

SUBJECT: AUTOMOBILE CLUBS: Necessity for, to maintain reserves for un

earned dues, in the event of cancellation of liabil.i ty to render specific service, · 

and circumstances under which such dubs may be considered as transacting 

insurance and therefore subject to gross premiums wt both discussed. 

Requested by: INSURANCE COMMISSIONER. 

Opinion by: EDMUND G. BROWN, Attorney General 

Harold B. Haas, Deputy. 

Honorable John R. Maloney, Insurance Commissioner of the State of Califor
oia., has requested our opinion as to whether a reserve equal to the unused portions· 
of the considerations paid by the motorists for membership in or service of a motor 
dub, calculated oo a pro rata basis over the period covered by the pay~em, must 
be accounted as a liabilicy in determining whether the duh is solvent. - e 
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~OBERT DAVILA et al., Plaintiffs and Appellants, 
v. 

COUNTY OF LOS ANGELES et al., Defendants 
and Respondents. 

No. B102701. 

Court of Appeal, Second District, Division I, 
California. 

Oct 22, 1996. 

SUMMARY 

Children of a deceased individual sued the coroner 
and associated defendants for damages on a 
negligence theory, alleging that their father was 
found dead in a parked car, was transported to a 
hospital where he was formally pronounced dead, 
but that the coroner failed to make an adequate or 
reasonable attempt to locate any relatives, and 
decedent's body was thereafter cremated. Plai11tiffs 
alleged that, as a result, they suffered emotional 
distress. The trial court granted defendants 
suimnary judgment on the ground that the coroner 
owed no duty to plaintiffs. (Superior Court of Los 
Angeles County, No. BC110154, Loren Miller, Jr., 
Judge.) 

The Court qf Appeal reversed and remanded to the 
trial court with directions to vacate the summary 
judgment and set the matter for trial. The court held 
that the trial court erred in granting summary 
judgment for defendants. It held that the coroner 
owed plaintiffs a mandatory duty (Gov. Code, § 
815 .6) to make reasonable efforts to locate the 
decedent's next of kin, established by Gov. Code, § 
27471, subd. (a), and Health and Saf, Code, §§ 7104 
, 7104.1. At least one of the purposes of the statutes 
is to protect against the kind of injury suffered by 
plaintiffs. Thus, assuming a duty existed, that duty 
was breached, and the breach was the cause of the 
injury suffered by plaintiffs. At trial, the coroner 
would be required to show that he acted with 
reasonable diligence in attempting to identify the 
decedent's body and in attempting to locate a family 
member. (Opinion by Vogel (Miriam A.), J., with 
Ortega, Acting P. J., and Masterson, J., concurring.) 

HEADNOTES 

Classified to California Digest of Official Rep01is 

(la, lb) Coroners § 6--Liability--Cremation of 
Remains Without Notifying Decedent's Next of 
Kin--Mandatory Duty. 
The trial. cou1t *138 erred· in granting swmnary 
judgment for a coroner and associated defendants in 
an action by a· decedent's children for emotional 
distress allegedly caused by defendants' negligent 
failure to notify plaintiffs before cremating the 
remains. The coroner owed plaintiffs a mandatory 
duty (Gov. Code, § 815.6) to make reasonable 
efforts to locate the decedent's next of kin, 
established by Gov. Code, § 27471, subd. (a), and 
Health and Saf. Code, §§ 7104, 7104.1. At least one 
of the purposes of the statutes is to protect against 
the kind of injury suffered by plaintiffs. Thus, 
assuming a duty existed, that duty was breached, 
and the breach was the cause of the injury suffered 
by plaintiffs. At trial, the coroner would be required 
to show that he acted with reasonable diligence in 
~\tempting to identify the decedent's body and in 
attempting to locate a family member. 

[See 5 ·Wilkin, SUITimary of Cal. Law (9th ed. 
1988) Torts, § 160.] 

(2) Government Tort Liability § 3--Grounds for 
Relief-Failure to Discharge Mandatory Duty. 
For liability of a public entity to attach under Gov. 
Code, § 815.6, (!) there must be an enactment 
imposing a mandatory duty, (2) the enactment must 
be intended to protect against the risk of the kind of 
injury suffered by the individual asserting liability, 
and (3) the breach of the duty must be the cause of 
the injury suffered. 

COUNSEL 

Michael H. Kap land for Plaintiffs and Appellants. 

Nelson & Fulton, Henry Patrick Nelson and Amber 
A. Logan for Defendants and Respondents. 

VOGEL (Miriam A.), J. 

The issue in this case is whether a coroner owes a 
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duty to a decedent's children to attempt with 
reasonable diligence to notify the person 
responsible for the interment of the decedent's 
remains before disposing of the body. We hold that 
he does. 

Facts 

Robe11 Davila and ·Angelina Williamson 
(collectively Davila) sued the County of Los 
Angeles, the Los Angeles County Sheriffs 
Departnient and *139 the Los Angeles County 
Coroner (collectively the Coroner) for damages on 
a negligence theory, alleging the following facts: On 
July 11, 1993, their father, Freddie Davila, was 
found · dead in a car parked on Paramount 
Boulevard, in the City of Paramount. Decedent was 
transported to a hospital, where he was formally 
pronounced dead, but the Coroner failed. "to make 
an adequate or reasonable attempt to locate any 
relatives" and, on August 11, decedent's body was 
cremated. Decedent had told Davila that he· was 
going to take· an extended trip and it was. thus not 
until December 1993, that Davila became 
concerned that he hadn't heard from his father, at 
which time Davila filed a missing person's report 
and then learned that his father had died and that his 
body had been cremated. As a result, ·'Davila 
suffered emotional distress. 

The Coroner answered, and then moved for 
summary judgment on the ground that he owed no 
duty to Davila. In his separate statement of 
undisputed facts, the Coroner recounted the 
discovery of the body, the fact that the body was 
held by the Coroner's office for 30 days, that no one 
(including Davila) contacted the Coroner's office 
regarding decedent between July 11 and August 11, 
1993, that the body wa8 cremated on August 11, in 
confonnance with the provisions of Health and 
Safety Code section 7104, and that "[t]he Los 
Angeles County Department of the Coroner 
attempts to locate the next-of-kin to prevent the 
County of Los Angeles from incurring the costs of· 
disposition." Based on these facts, the Coroner 
asserted that, as a matter· of law, he owed no duty to 
Davila to locate or notify him that his father had 
died. 

Davila opposed the motion, admitting all of the 
facts relied on by the Coroner except his assertion 
that his disposition of the body was in compliance 

with Health and Safety Code section 7104, and 
asserting that, under the circumstances of this case, 
the Coroner was obligated by statute to "diligently 
attemptO to notify" the next of kin. (Health & Saf. 
Code, § 7104.1.) Davila supported his opposition 
with evidence that he had been able to recover his 
father's personal effects from the Coroner's office, 
and had found within those effects his father's 
Social Security card and an identification card 
stating, "In case [of] accident please notify Rev. 
Robert Davila. Home 818814-4620. Work 
213-603-6226" (Davila's then current telephone 
numbers). In decedent's car (recovered from the 
salvage yard where the Coroner had it towed), 
Davila found an address book with Davila's 
telephone numbers and address (along with phone 
numbers and addresses of other relatives). 

The motion was granted (the trial court found no 
duty was owed), and Davila appeals from the 
judgment thereafter entered. *140 

Discussion 

(I a) Davila contends the Coroner's office owed him 
a duty to make reasonable efforts to locate 
decedent's next of kin. We agree. 

Government Code section 815.6 provides that 
"[w]here a public entity is under a mandatory duty 
imposed by an enactment that is designed to protect 
against the risk of a particular kind of injury, the 
public entity is liable for an injury of that kind 
proximately caused by its failure to discharge the 
duty unless the public entity establishes that it 
exercised reasonable diligence to discharge ' the 
duty." (2) For liability to attach under this statute, 
(I) there must be an enactment imposing a 
mandatory duty, (2) the enactment must be intended 
to protect against the risk of the kind of injury 
suffered by the individual asserting liability, and (3) 
.the breach of the duty must be the cause of the 
injury suffered. (Posey v. State of California (1986) 
180 Cal.App.3d 836, 848 [225 Cal.Rptr. 830}.) 

I. 
Enactment Imposing a Mandatory Duty 

(lb) In our case, the existence of a mandatory duty 
is established by Government Code section 27471, 
subdivision (a): "Whenever the coroner takes 
custody of a dead body pursuant to law, he or she 
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shall make a reasonable .attempt to locate the family 
." [FNl] (Italics added.) The same duty is reflected 
in Health and Safety Code sections 7104 (when the 
person with the duty of interment "can not after 
reasonable diligence be found ... the coroner shall 
inter the remains .... ") and 7104.1 (if within "30 
days after the coroner notifies or diligently attempts 
to notifY the person. responsible for the interment ... 
the person fails, refuses, or neglects to inter the 
remains, the coroner may inter the remains"). 
(Italics added.) Quite clearly, the coroner had a 
mandatory duty to make a reasonable attempt to 
locate decedent's family. (Cf. Morris v. County of 
Marin (1977) 18 Cal.3d 901, 906-907 [136 
Cal.Rptr. 251, 559 P.2d 606].) 

FNl Under Government Code section 14, 
"[s]hall" is mandatory. 

To avoid this result, the Coroner contends Boele v. 
County of Los Angeles ( 1983) 150 Cal.App.3d 65 [ 
197 Cal.Rptr. 470] compels the conclusion that no 
mandatory duty exists. Not so. In Boclc, where a 
widow sued the' county because the coroner bad 
failed to promptly identify her husband's body and 
notify her of bis death, Division Five of our court 
held that the coroner's "record-keeping" 
responsibilities did not create a general duty to 
identify a *141 decedent or notify his family. [FN2] 
(Id. at pp. 69-70.) At the time Bock was decided, 
however, Government Code section 27471 required 
the coroner to "make a reasonable attempt to locate 
the family [of a dead body] within 24 hours" and 
provided that, "[a]t the end of 24 hours," the 
coroner "may embalm the body .... " (Boele v. County 
of Los Angeles, supra, 150 Cal.App.3d at p. 70, 
italics added.) In 1984, the Legislature amended the 
statute, deleted the 24-hour time period, and left the 
unqualified language requiring the coroner to "make 
a reasonable attempt to locate the family." In sho1i, 
Boele is no longer dispositive on this point. 

FN2 Division Five nevertheless concluded 
that because the coroner "undertook to 
assist" the widow, he had assumed a duty 
to do so in a reasonably diligent manner. ( 
Boele v. County of Los Angeles, supra, 150 
Cal.App.3d at pp. 71-72.) 

n. 
Enactment Intended lo Protect Against This Kind 

of Injury 

In Boele, Division Five also held that the second 
requirement of Government Code section 815.6 
-that the. enactment was intended to protect against 
the risk of the kind of injury suffered by the 
plaintiff-was not satisfied because "the statutes 
empowering the coroner to keep and transmit 
various records were [not] designed to protect 
against the risk of the particular kind of injuries 
alleged .. ,." (Boele v. County of Los Angeles, supra, 
150 Cal.App.3d at p. 71.) As Davila points out, 
however, Boele did not consider Health and Safety 
Code sections 7104 (enacted in 1939) and 7104.1 

·(enacted in 1992, nine years after Boele was 
decided). 

Sections 7104 and 7104.1 are part of chapter 3 
("Custody, and Duty of Interment") of division 7 
("Dead Bodies") of the Health and Safety Code. 
Section 7104 of the Health and Safety Code 
provides as follows: "(a) When no provision is 
made by the decedent, or where the estate is 
insufficient to· provide for interment and the duty of 
interment does not devolve upon any other person 
residing in the state or if such person can not after 
reasonable diligence be found within the state the 
person who has custody of the remains may require 
the coroner of the county where the decedent 
resided at time of death to take possession of the 
remains and the coroner shall inter the remains in 
the manner provided· for the interment of indigent 
dead. [~ (b) A county exercising jurisdiction over 
the death of an individual pursuant to Section 27491 
[covering the coroner's duty to inquire into the 
cause of all violent, sudden or unusual deaths], or 
who assumes jurisdiction pursuant to Section 
27491.55 [coroner's right to delegate inquiry to 
other agencies] of the Government Code, shall be 
responsible for the disposition of the remains *142 
of that decedent. If the decedent is an indigent, the 
costs associated with disposition of the remains 
shall be borne by the county exercising 
jurisdiction." (Italics added.) Health and Safety 
Code section 7104.1, which was enacted in 1992 
(Stats. 1992, ch. 1020, § 3.3), provides as follows: 
"If, within 30 days after the coroner notifies or 
diligently attempts to notifY the pe1·son responsible 
for the interment or inurnment of a decedent's 
remains which are in the possession of the coroner, 
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the person fails, refuses, or neglects to inter the 
remains, the coroner may inter the remains. The 
coroner may recover any expenses of the interment 
from the responsible person." (Italics added.) 

Read together, these statutes provide that when no 
one is responsible for interment of a decedent, the 
coroner must assume that responsibility and its 
attendant costs. When a responsible person exists 
but refuses to inter the remains, the coroner must do 
so but may recover his expenses from the 
responsible party. According to the Coroner, this 
mean8 the "kind of injury" the statutes were meant 
to prevent was the "incurring [of] costs [by the 
County] of intennent of ... unclaimed decedents." 
We disagree. 

While the recovery of interment costs may be one 
purpose of Health and Safety Code section 7104.1, 
just as the recovery of embalming costs may be one 
purpose of Government Code section 27471 (Bock 
v. County of Los Angeles, supra, 150 Cal.App.3d at 
p. 70), the statutes exist for other purposes as well 
and are designed to prevent other injuries. As has 
been· noted, the Legislature is "aware that for 
cultural and religious reasons, the [interment] or 
other disposition of the deceased's body is an 
extremely important emotional catharsis for the 
family and friends of the deceased." (Shelton v. City 
of Westminster (1982) 138 Cal.App.3d 610, 625 [ 
188 Cal.Rptr. 205) (dis. opn. of Wiener, J.).) To 
this end, Health and Safety Code section 7100 
provides that "[t)he right to control the disposition 
of the remains of a deceased person, including the 
location and conditions of interment, unless other 
directions have been given by the decedent, vests in, 
and the duty of interment and the liability for the 
reasonable costs of interment of the remains 
devolves upon the following in the order named: [~ 
) (I) [t]l!e surviving spouse [;] ['\[] (2) [t]be 
surviving child or children of the decedent· .... " 
(Italics added.) 

Had Division Five considered these points, Bock 
might have been decided differently. With the 
addition of Health and Safety Code section 7104.1, 
however, Boe/cs views of the purpose of the 
statutory scheme are no longer controlling. We are 
satisfied that, today, the rights granted by the 
several statutes discussed above would have no 
meaning unless they are read to *143 impose upon 
the Coroner a duty to act with reasonable diligence 

in attempting to identify a body placed in his 
custody and then to attempt with reasonable 
diligence to locate some family member. 

III. 
The Breach Must Be the Cause of the Injury 

For present purposes, it is undisputed that, 
assuming a duty exists in this case, that duty was 
breached and the breach was the cause of the injury 
suffered by Davila. Having found that a duty does 
exist and that it is owed to Davila, it follows thai 
surwnary judgment must be reversed. At trial, the 
issues will be whether the Coroner acted with 
reasonable diligence in attempting to identify the 

. decedent's body (such as by looking at his personal 
effects) and in attempting to locate a family member 
(such as by picking up the telephone and calling 
Davila). 

Disposition 

The judgment is reversed and the cause is 
remanded to the trial court with directions to vacate 
the summary judgment and set the matter for trial. 
Plaintiffs are awarded their costs of appeal. 

Ortega, Acting P. J., and Masterson, J., concurred. 
*144 

Cal.App.2.Dist., 1996. 

Davila v. County of Los Angeles 

END OF DOCUMENT 
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Estate of DENIS H. GRISWOLD, Deceased. 
NORMA B. DONER-GRISWOLD, Petitioner and 

Respondent, 
v. 

FRANCIS V. SEE, Objector and Appellant. 

No. 8087881. 

Supreme Court of California 

June 21, 2001. 

SUMMARY 

After an individual died intestate, his wife, as 
administrator of the estate, filed a petition for final 
distribution. Based on a 1941 judgment in a 
bastardy proceeding in Ohio, in which the 
decedent's biological father had confessed paternity, 
an heir finder who had obtained an assignment of 
partial interest in the estate from the decedent's half 
siblings filed objections. The biological father had 
died before the decedent, leaving two children from 
his subsequent marriage. The father had never told 
his subsequent children about the decedent, but he 
had paid court-ordered child support for the 
decedent until he was 18 years old. The probate 
court denied the heir finder's petition to determine 
entitlement, finding that he had not demonstrated 
that the father was the decedent's n,atural parent 
pursuant to Prob. Code, § 6453, or that the father 
had acknowledged the decedent as his child 
pursuant to Prob. Code, § 6452, which bars a 
natural parent or a relative of that parent from 
inheriting through a child born out of wedlock on 
the basis of the parent/child relationship unless the 
parent or relative acknowledged the child and 
contributed to the support or care of the child. 
(Superior Court of Santa Barbara County, No. 
B2 l 6236, Thomas Pearce Anderle, Judge.) The 
Court of Appeal, Second Dist., Div. Six, No. 
B!28933, reversed. 

The Supreme Court affinned the judgment of the 
Court of Appeal. The court held that, since the 
father had acknowledged the decedent as his child 
and contributed to bis support, the decedent's half 
siblings were not subject to the restrictions of Prob. 
Code, § 6452. Although no statutory definition of 

"acknowledge" appears in Prob. Code, § 6452, the 
word's common meaning is: to admit to be true or as 
stated; to confess. Since the decedent's father had 
confessed paternity in the 194 J bastardy 
proceeding, be had acknowledged the decedent 
under the plain terms of the statute. The court also 
held that the 1941 Ohio judgment established the 
decedent's biological father as bis natural' parent for 
purposes of intestate succession under Prob. Code, § 
6453, subd. (b). Since the identical issue was 
presented both in the Ohio proceeding and in this 
California proceeding, the Ohio proceeding bound 
the parties *905 in this proceeding. (Opinion by 
Baxter, J., with George, C. J., Kennard, Werdegar, 
and Chin, JJ., concurring. Concurring opinion by 
Brown, J. (seep. 925).) 

HEAD NOTES 

Classified to California Digest of Official Reports 

(la, lb, Jc, Id) Parent and Child § 18--Parentage 
of Children-- Inheritance Rights--Parent's 
Acknowledgement of Child Born Out of 
Wedlock:Descent and Distribution § 3--Persons 
Who Take--Half Siblings of Decedent. 
In a proceeding to determine entitlement to an 
intestate estate, the trial court erred in finding that 
the half siblings of the decedent were precluded by 

· Prob. Code, § 6452, from sharing in the intestate 
estate. Section 6452 bars a natural parent or a 
relative of that parent from inheriting through a 
child born out of wedlock unless the parent or 
relative acknowledged the child and contributed to 
that child's ·support or care. The decedent's 
biological father had paid court-ordered child 
support for the decedent until be was 18 years old. 
Although no statutory definition of "acknowledge" 
appears in .§ 6452, the word's common meaning is: 
to admit to be true or as stated; to confess. Since the 
decedent's father bad appeared in a 1941 bastardy 
proceeding in another state, where he confessed 
paternity, be had acknowledged the decedent under 
the plain terms of § 6452. Further, even though the 
father bad not had contact with the decedent and 
had not told his other children about him, the record 
disclosed no evidence that he disavowed paternity 
to anyone with knowledge of the circumstances. 
Neitlm the language nor the history of § 6452 
evinces a clear intent to make inheritance 

Copr. © Bancroft.-Whitney and West Group 1998 

http ://print. westlaw .com/delivery .html?dest=atp&~~~d=A005580000004 7800003 63 817 8... 5/29/2003 



Page 3of16 

25 Cal.4th 904 
24 P.3d 1191, 108 Cal.Rptr.2d 16~, I Cal. Daily Op. Serv. 5116, 2001 Daily Journal D.A.R. 6305 
(Cite as: 25 Cal.4th 904) 

Page 2 

contingent upon the decedent's awareness of the 
relatives who claim an inheritance right. 

[See 12 Wilkin, Summary of Cal.· Law (9th ed. 
1990) Wills and Probate,§§ 153, 153A, 153B.] 

(2) Statutes § 
29--Construction--Language--Legislative Intent. 
In statutory construction cases, a court's 
fundamental task is to ascertain the intent of the 
lawmakers so as to effectuate the purpose of the 
statute. A court begins by examining the statutory 
language, giving the words their usual and ordinary 
meaning. If the terms of the statute are 
unambiguous, the cou11 presumes the lawmakers 
meant what they said, and the plain meaning of the 
language govems. If there is ambiguity, however, 
the court may then look to extrinsic sources, 
including the *906 ostensible objects to be achieved 
and the legislative history. In such cases, the court 
selects the construction that comports most closely 
with the apparent intent of the Legislature, with a 
view to promotii1g rather than defeating the general 
purpose of the statute, and avoids an interpretation 
that would lead to absurd consequences. 

(3) Statutes . § 
46--Constru cti on--Presumpti ons--Leg is la ti ve 
lntent--Judicial Construction of Certain Language. 
When legislation has been judicially construed and 
a subsequent statute on the same or an analogous 
subject uses identical or substantially similar 
language, a court may presume that the Legislature 
intended the same construction, unless a contrary 
intent clearly appears. 

(4) Statutes § 20--Construction--Judicial Function. 
A court may not, under the guise of interpretation, 
insert qualifying provisions not included in a statute. 

(Sa, Sb) Parent and Child § 18--Parentage of 
Children--Inheritance Rigbts--Detennination of 
Natural Parent of Child Born Out of 
Wedlock:Descent and Distribution § 3--Persons 
Who Take--Half Siblings of Decedent. 
In a proceeding to determine entitlement to an 
intestate estate, the trial cou1i ened in finding that 
the half siblings of the decedent, who had been born 
out of wedlock, were precluded by Prob. Code, § 
6453 (only "natural parent" or relative can inherit 
through intestate child), from sharing in the intestate 
estate. Prob. Code, § 6453, subd. (b), provides that 

a natural parent and child relationship may be 
established through Fam. Code, § 7630, subd. (c), if 
a court order declaring patemity was entered during 
the father's lifetime. The decedent's father had 
appeared in a 1941 bastardy proceeding in Ohio, 
where he confessed patemity. If a valid judgment of 
paternity is rendered in Ohio, it generally is binding 
on California courts if Ohio had jurisdiction over 
the parties and the subject matter, and the parties 
were given reasonable notice and an opportunity to 
be heard. Since the Ohio bastardy proceeding 
decided the identical issue presented in this 
California proceeding, the Ohio proceeding bound 
the parties in this proceeding. Further, even though 
the decedent's mother initiated the bastardy 
proceeding prior to adoption of the Uniform 
Parentage Act, and all procedural requirements of 
Fam. Code, § 7630, may not have been followed, 
that judgment was still binding in this proceeding, 
since the issue adjudicated was identical to the issue 
that would have been presented in an action brought 
pursuant to the Uniform Parentage Act. 

(6) Judgments § 86~-Res Judicata--Collilteral 
Estoppel--Nature of Prior Proceeding--Criminal 
Conviction on Guilty Plea. 
A trial *907 court in a civil proceeding may not 
give collateral estoppel effect to a criminal 
conviction involving the same issues if the 
conviction resulted from a guilty plea. The issue of 
the defendant's guilt was not fully litigated in the 
prior criminal proceeding; rather, the plea bargain 
may reflect nothing more than a compromise 
instead of an ultimate detennination of his or her 
guilt. The defendant's due process right to a civil 
hearing thus outweighs any countervailing need to 
limit litigation or conserve judicial resources. · 

(7) Descent· and Distribution § !--Judicial 
Function. 
Succession of estates is. purely a matter of statutory 
regulation, which cannot be changed by the courts. 

COUNSEL 

Kitchen & Turpin, David C. Turpin; Law Office of 
Herb Fox and Herb Fox for Objector and Appellant. 

Mullen & Henzell and Lawrence T. Sorensen for 
Petitioner and Respondent. 

Copr. ©Bancroft-Whitney and West Group 1998 

http ://print. westlaw. com/delivery .html? dest=atp&c~_Q'.!:i=AOOS 5 80000004 7 80000363 817 8 ... 5/29/2003 



Page 4of16 

25 Cal.4th 904 Page3 
24 P.3d 1191, 108 Cal.Rptr.2d 165, 1 Cal. Daily Op. Serv. 5116, 2001 Daily Journal D.A.R. 6305 
(Cite as: 25 Cal.4th 904) 

BAXTER,J. 

Section 6452 of the Probate Code (all statutory 
references are to this code unless otherwise 
indicated) bars a "natural parent" or a relative of 
that parent from inheriting through a child born out 
of wedlock on the basis of the parent and child 
relationship unless the parent or relative 
"acknowledged the child" and "contributed to the 
suppo11 or the care of the child." In this case, we 
must determine whether section 6452 ·precludes the 
half siblings of a child born out of wedlock from 
sharing in the child's intestate estate where the 
record is undisputed that their father appeared in an 
Obio court, admitted paternity of the child, and paid 
court-ordered child support until the child was 18 
years old. Although the father and the 
out-of-wedlock child apparently never met or 
communicated, and the half siblings did not learn of 
the child's existence until after both the child and 
tbe father died, there is no indication that the father 
ever denied paternity or knowledge of the out-of
wedlock child to persons who were aware of the 
circumstances. 

Since succession to estates is purely a matter of 
statutory regulation, our resolution of this issue 
requires that we ascertain the intent of the 
lawmakers who enacted section 6452. Application 
of settled principles of statutory *908 construction 
compels us to conclude, on this uncontroverted 
record, that section 6452 does not bar tbe half 
siblings from sharing in the decedent's estate. 

Factual and Procedural Background 

Denis H. Griswold died intestate in l 996, survived 
by his wife, Norma B. Doner-Griswold. 
Doner-Griswold petitioned for and received letters 
of administration and authority to administer 
Griswold's modest estate, consisting entirely of 
separate property. 

In 1998, Doner-Griswold filed a petition for final 
distribution, proposing a distribution of estate 
property, after payment of attorney's fees and costs, 
to herself as tbe surviving spouse and sole heir. 
Francis V. See, a self- described "forensic 
genealogist" (heir hunter) who had obtained an 
assignment of pa11ial interest in the Griswold estate 

. from Margaret Loera and Daniel Draves, [FN l] 
objected to the petition for final distribution and 

filed a petition to determine· entitlement to 
distribution. 

. FN 1 California permits heirs to assign 
their interests in an estate, but such 
assignments are subject to cou11 scrutiny. 
(See§ 11604.) 

See and Doner-Griswold stipulated to the following 
background facts pertinent to See's entitlement 
petition. 

Griswold was born out of wedlock to Betty Jane 
Mo1Tis on July 12, 1941 in Ashland, Ohio. The 
birth certificate listed his name as Denis Howard 
Morris and identified John Edward Draves of New 
London, Ohio as the father. A week after the birth, 
M01Tis filed a "bastardy complaint" [FN2] in the 
juvenile court in Huron County, Ohio and swore 
under oath that Draves was the child's father. In 
September of 1941, Draves appeared in the 
bastardy proceeding and "confessed in Court that 
the charge of the plaintiff herein is true." The court 
adjudged Draves to be the "reputed father" of the 
child, and ordered Draves to pay medical expenses 
related to Morris's pregnancy as well as $5 per week 
for child support and maintenance. Draves 
complied, and for 18 years paid the court- ordered 
support to the clerk of the Huron COLmty court. 

FN2 A "bastardy proceeding" is an archaic 
tenn for a paternity suit. (Black's Law 
Diet. (7th ed. 1999) pp. 146, 1148.) 

Morris married Fred Griswold in 1942 and moved 
to California. She began to refer to her son as 
"Denis Howard Griswold," a name he used for the 
rest of his life. For many years, Griswold believed 
Fred Griswold was his father. At some point in 
time, either after his mother and Fred Griswold *909 
divorced in 1978 or after his mother died in 1983, 
Griswold learned that Draves was listed as his 
father on bis birth certificate. So far as is known, 
Griswold made no attempt to contact Draves or 
other members of the Draves family. 

Meanwhile, at some point after Griswold's birth, 
Draves married in Ohio and had two children, 
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Margaret and Daniel. Neither Draves nor these two 
children had any communication with Griswold, 
and · the children did not know of Griswold's 
existence until after Griswold's death in 1996. 
Draves died in 1993. His last will and testament, 
dated July 22, 1991, made no mention of Griswold 
by name or other reference. Huron County probate 
documents identified Draves's surviving spouse and 
two children-Margaret and Daniel-as the only heirs. 

Based upon the foregoing facts, the probate court 
denied See's petition to determine entitlement. In 
the court's view, See had not demonstrated that 
Draves was Griswold's "natural parent" or that 
Draves "acknowledged" Griswold as his child as 
required by section 6452. 

The Court of Appeal disagreed on both points and 
reversed the order of the probate court. We granted 
Doner-Griswold's petition for review. 

Discussion 
(I a) Denis H. Griswold died without a will, and his 
estate consists solely of separate property. 
Consequently, the intestacy rules codified at 
sections 640 I and 6402 are implicated. Section 
6401, subdivision (c) provides that a surviving 
spouse's share of intestate separate property is 
one-half "[ w ]here the decedent leaves no issue but 
leaves a parent or parents or their issue or the issue 
of either of them." (§ 6401, subd. (c)(2)(B).) 
Section 6402, subdivision (c) provides that the 
portion of the intestate estate not passing to the 
surviving spouse under section 6401 passes as 
follows: "If there is no surviving issue or parent, to 
the issue of the parents or either of them, the issue 
taking· equally if they are all of the same degree of 
kinship to the decedent .... " 

As noted, Griswold's mother (Betty Jane Morris) 
and father (John Draves) both predeceased him. 
Morris had no issue other than Griswold arid 
Griswold himself left no issue. Based on these facts, 
See contends that Doner-Griswold is entitled to 
one-half of Griswold's estate and that Draves's issue 
(See's assignors, Margaret and Daniel) are entitled 
to the other half pursuant to sections 6401 and 6402. 

Because Griswold was born out of wedlock, three 
additional Probate Code. provisions-section 6450, 
section 6452, and section 6453-must be considered. 
*910 

As relevant here, section 6450 provides that "a 
relationship of parent and child exists for the 
purpose of determining intestate succession by, 
through, or from a person" where "[t)he relationship 
of parent and child exists between a person and the 
person's natural parents, regardless of the marital 
status of the natural parents." (Id., subd. (a).) 

Notwithstanding section 6450's general recognition 
of a parent and child relationship in cases of 
unmarried natural parents, section 6452 restricts the 
ability of such parents and their relatives to inherit 
from a child as follows: "If a child is born out of 
wedlock, neither a natural parent nor a relative of 
that parent inherits from or through the child on the 
basis of the parent and child relationship between 
tbat parent and the child unless both of the 
following requirements are satisfied: [~] (a) The 
parent or a relative of the parent acknowledged the 
child. [~] (b) The parent or a relative of the parent 
contributed to the supp011 or the care of the child." 
(Italics_ added.) 

Section 6453, in turn, articulates the criteria for 
determining whether 11 person is a "natural parent" 
within the meaning of sections 6450 and 6452. A 
more detailed discussion of section 6453 appears 
post, at part B. 

It is undisputed here. that section 6452 governs the 
determination whether Margaret, Daniel, and See 
(by assignment) are entitled to inherit from 
Griswold. It is also uncontroverted that Draves 
contributed court-ordered child support . for 18 
years, thus satisfying subdivision (b) of section 6452 
. At issue, however, is whether the record 
establishes all the remaining requirements of section 
6452 as a matter of law. First, did Draves 
acknowledge Griswold within the meaning of 
section 6452, subdivision (a)? Second, did the Ohio 
judgment of reputed paternity establish Draves as 
the natural parent of Griswold within the 
contemplation of sections 6452 and 6453? We 
address these issues in order. 

A. Acknowledgement 

As indicated, section 6452 precludes a natural 
parent or a relative of that parent from inheriting 
through a child born out of wedlock unless the 
parent .or relative "acknowledged the child." (Id., 
subd. (a).) On review, we must determine whether 
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Draves acknowledged Griswold within the 
contemplation of the statute by confessing to 
paternity in.court, where the record reflects no other 
acts of acknowledgement, but no disavowals either.-

(2) In statutory construction cases, our fundamental 
task is to ascertain the intent of the lawmakers so as 
to effectuate the purpose of the statute._ (Day v. City 
of Fontana (2001) . 25 Cal.4th 268, 272 (*911105' 
Cal.Rptr.2d 457,·.19 P.3d 1196].) "We begin. by 
examining the statutory language, giving .the words 
their usual and ordinary. meaning." (Ibid.;. People v. 
Lawrence (2000) 24 . Cal.4th .. 219, , 230, (99 
CaLRptr.2d 570, 6 P .3d 228].) If the terms of the 
statute ·are unambiguous, we presume the.lawmakers 
meant what Jhey said, and the_ plain meaning of the 
language governs . . (Day v. City,of Fontana, supra, 
25 Cal.4th at p. 272; People v. Lawrence, supra, 24. 
Cal.4th ,at pp. 230·23 I.) . If there. is, ambiguity,.. 
however, we may then look- to extrinsic sources, 
including the ostensible objects to be; achieved and 
the legislative.- history . . (Day ·,v. City of Fontana, 
supra, .25 Cal.4th at p; 272.) In such cases, we " ' 
"select the_ construction that comports- most closely 
with the apparent intent of .the -.Legislature, with a 
view to promoting rather than defeating the general , 
purpose of the statute, and avoid an interpretation -
that would lead to absurd consequences." ' " (Ibid.) 

. . . 
(lb) Section 6452 does not define , the word 
"acknowledged." Nor does.- any· other provision of 
the Probate Code. At the outset,,-however, we may " 
logically_. infer that the word refers to conduct other · . 
than,. that' described in subdivision. (b) of. section 
6452; i.e.-; . contributing to the child!s. support or 
care; otherwise;· subdivision (a) of the statt1te would 
be surplus age and unnecessary .. 

,., ,·...: - _:;.;. 

Although , no, statutory definition_ appears, the 
common meaning .of '~!lcknowledge· " is ."to .. aclmit 
to be true. or as stated; confess." _(Webster's New 
World Diet.- (2d ed; 1982) p. 12;. see Webster's 3d 
New,Jntemat. Diet (198.1) p. 17 ["to show by word 
or act that. one bas knowledge· of and agrees to (a ;· 
fact.or truth) ;.-.·[or]·concede to.be real or true., ........ 
[or]· admit"].) Were we- ·to ascribe this common 
meaning to the statutory language, there could be·no 
doubt. that . section < 6452's acknowledgement 
requirement .is met· here. _.As the •stipul_ated record· 
reflects,- .Griswold's natural motlier initiated a.· 
bastardy proceeding in the Ohio juvenile court in 
1941 in which she alleged that Draves was the 

child's father. Draves appeared in that proceeding. 
and publicly " confessed" that the allegation was · 
true. There. is no evidence indicating that Draves 
did not confess knowingly, and voluntarily, or .that 
he later denied paternity or knowledge of Griswold 
to those who were aware of the circumstances. 
[FN3] Although the record establishes that Draves 
·did not speak of Griswold to Margaret and Daniel, 
there . is no· eviqence suggesting - be sought - to 
actively conceal the_ facts from- them or anyone else.
Under the plain terms of section 6452, the only 
sustainable:conclusion on this record is that Draves 
acknowledged Griswold. 

_,: . · .. 
FN3 Huron County court_ documents _ 
indicate that.at h~ast,two,people other than 
Morris, on_e of whom appears to have be_en 
a re!ative of Draves, had knowledge of the 
bastardy proceeding. 

Although the facts here ._do not appear to raise any 
ambiguity or uncertainty as to the statute's 
application, we shall, in an abundance of caution, 
*91-2 tes! our, ·· conclusion agai_nst the general 
purpose .and legislative history -of the statute. (See 
Day _v. City of Fontan{/, supra, 25 Cal.4th at p. 274; 
Powers v. City. of Richmonci (199S) .JO Cal:4th,85, 
93 [40 Cal.Rptr.2d 839, 893 P.2d 1160].) 

!' -
The legislative bill,.proposing enactment of former 
sectiqn 6408.5 of the-Probate Code (Sta(S. ·1983, ch.-
842, .§ 55, p. 3084; Stats. 1984, ch. 892, § 42, p. 
3001); the first_ modem .statutory forerunner to 
section. 6452, was_ -introduced to. effectuate,. the 
Tentative Recommendation . Relating to Wills and 
lntestaie Succession:,of the Califomi!I· Law Revision 
Commission (the, Commiss\on). (See 17 Cal. Law· 
Revision Corn: R..~P· (19~4) p. 867, ~eferring to.,16 
Cal. Law Revision C::orn. Rep: .(1982) p. 2301.) 
According . to . the .Commission, which had been 
solicited by the Legislature tO study and recoIIlIT!end 
changes to -the'.'·then-, existing Probate _Code, -_th_e 
proposed comprehensive legislative pao;;kage to-.. 
govern . y;ills 0·- intestate succession, -and · reliited 
matters would !!provide rules that are more likely to_ . 
carry out the intent of the testator or, if a pi;:rson __ : 
dies without a will, the intent a decedent y;ithout a 
will . is most likely to have had.'' (16c Cal. · Law 
Revision. Com. Rep:, supra, at. p.: 2319,) ,.The 
Commission also advised that . the purpose of the 
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legislation was to "niiike probate more efficient and 
expeditious." (Ibid.) · Frain all that appears, the 
Legislature sliared· the Commission's views in 
enacting the legislative bill of which former section 
6408.5 was a part. (See 17 Cal. Law Revision Com. 
Rep., supra, at p, 867.) 

. ; :: ~ .. ' '·: 

Typically, · disputes · regarding ···parental 
acknowledgement of a· child bani ·olit of wedlock 
involve factual a5sertions that are' niade by persons 
who.· are likely to· have direct financial interests in 
the child's estate and that relate to events occurring 
long before the child's death. · Questions of. 
credibility must be resolved without ·the child in 
court to corroborate or rebut the claims of those 
purpoiting to have Witnessed ·the pareiit;s statements 
or conolict con'cerilihg the child. Recognition that 
an inccoilrt adniissioh' of ihe parent '1ahd child 
relatibnship1 · coristinites powerful i evidence of an 
acknowledgement under section 6452 wi>illd tend to 
reduce litigation over such matters arid thereby 
effectuate the legislative objective to "make probate 
more· efficient and expeditious." (16 Cal. Law·· 
Revision Com. Rep~, supra, at p. 2319.) 

'' 
Additionally, construing the acknowledgexnent 
requirement ·to be· met . in circumstances. such as · · 
these is neither' illogical nor abstird with respect to 
the intent' of an intestate decedent:. Ptir another way; ·· 
where a parent wiUingly ackri1:i'wledged paternity in 
an actio.n initiated to establish the parentcchild 
relatioilSliip and thereafter· was never heard to deny • · 
such relationship (§ 6452, subd. (a));' and where that 
parent paid all court-ordered suppcirt for that 'child 
for 18 years'(id., subd.· (b)), it cannot be said thai 
the partic:ipatioii *913 of that parent· or his· relative 
in the estate of the' dece~sed child· is either (l)!ao· 
illogical that it ·cannot represent the• intent that oiie ' 
witlfo'ut a 'will is mbst lik~ly to have··had (16' CaL 
Law'Revision Com. Rep., supl"a, at·p. 2319) or (2) · 
"so' absurd as to''make it manifest that it could ·not 
have· beeii•fateilded" by the Legisla!Ure (EState of · 
De'Cigarim (1907)'150 Cal. 682f688 [89 P. 833) 
[coiistruirig Civ. Code, former §' '1388" as entitling 
the·· illegitimate half' sister on ari'"· illegitimate • 
decedent' tc'i inherit- her· "'entire"•iiltesta.te separate 
prope11j :fo th.e exdusion of the decedeii~s surviving ' · 
husband)). · ·' " · .: · "• ·' 

J j·-•:\ "'-• 

There is a dearth of case law pe11ainirig to section 
6452 or its 'predecessor statutes, buf'what little there 
is supports the foregoing construction. Notably, 

Lozano v. Scalier (I 996) 51 Cal.App.4th 843 [59 
Cal.Rptr.2d 346) (Lozano), the only prior decision 
directly· addressirig secti011 6452's acknowledgement 
requiremeiit, declined to read the: statute as 
necessitating more than what its plain terms call for. 

In Lazano, the issue· was whether . the trial· court 
·erred in allowiiig- the plaintiff, who was the nattiral 
father of a IO~iiiontli-o!d child, t6 pursue a wrongful 
death action arising out of the ·child's accidental 
death. The wrongful death •statute · provided that 
where the decedent left no spouse or child, such an 
actiori may ·be brought by the persons "who would 
be erititled to· the property of the 'decedent by 
intestate succession." (Code ·civ. Proc:;· § 377 .60;' 

. subd. '(a).) Because the child •had been born ·aut"of 
wedlock, the ·plaintiff had no right to succeed t()•.the 
estate unless he had ·both "ackriciwledged the child " 
and "contributed to the .support or the care ·af the · 
child" as· required by section 6452. Lozano upheld 
the trial 'couxi's.fiiiding cif acknowledgemeni in light 
of evidence in the record that" the 'plaintiff· had 
signed ·as "Father" on a medical form ·:five months 
before the child's· bhth and had repeatedly' told' 
family· members and others -that he was the· child's 
father, (Lozano, supra, 51 CaLApp.4th at'pp. 845, 
848.) ' 

-... 
Significantly, Lozano rejected arguments that an 
acknowledgement under·Probate Co'Cle section·,6452 
must be·(!) a ·witnessed .writing and (2) made after 
the child was born so. that the child is identified. In 
doing'.'so, Lozano initially noted there were no. such 
requirements on the face· of the statute. (Lozano, 
supra, 51 CaLApp.4th at p. 848.) ·Lozano next 
looked to the history· of the statute and made two 
observations in declining to read such terms into the 
statutory language. First, even though the 
Legislature ''had previously required a 'witnessed . 
writing in: cases 'where an· illegitimate child sought 
to inherit"·from the fatbi:r's estate, it repealedc'such 
requirement in 1975.: in an apparent effort to ease 
the evideritiar)' · proof . of"· the"·· parent-child 
relationship .. (Ibid,) Secorid; other. statutes. that· 
required a parent-child· relationship · ·expressly : 
contained more · fonnal · acknowledgement ·. 
requirements for. 'the assertion of certain other rights 
or privileges; (See id. at p. 849," citing *914Code 
Civ. Proc.;"§ 376;·subd. (c), Health:& Saf. G:ode; § 
102750, &: Fam. Code, § 7574.) Had the Legislature 
wanted to in1pose more stringent requirements for 
an acknowledgement under "section 6452, Lozano 
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reasoned, it certainly had precedent for doing so. ( 
Lozano, supra, 51 Cal.App.4th at p. 849.) 

Apart from Probate Code section 6452, the 
Legislature had previously imposed an 
acknowledgement requirement in the context of a 
statute providing that a father could legitimate a 
child born out of wedlock for all purposes "by 
publicly acknowledging it as his own." (See Civ. 

· Code, former § 230.) [FN4] Since that statute dealt 
with an analogous subject and employed a 
substantially similar phrase, we address the case law 
construing that legislation below. 

FN4 Former section 230 of the Civil Code 
provided: "The father of an illegitimate 

·child, by publicly acknowledging it as his 
own, receiving it as such, with the consent 
of his wife, if he is married, into his family, 
and otherwise treating it as if it were a 
legitimate child, thereby adopts it as such; 
and such child is thereupon deemed for all 
purposes legitimate from the time of its 
birth. The foregoing provisions of this 
Chapter do not apply to such an adoption." 
(Enacted 1 Cal. Civ. Code (1872) § 230, p. 
68, repealed by Stats. 1975, ch. 1244, § 8, 
p. 3196.) 
In 1975, the Legislature enacted 
California's Uniform Parentage Act, which 
abolished the concept of legitimacy and 
replaced it with the concept of parentage. 
(See Adoption of Kelsey S. (1992) 1 
Cal.4th 816,. 828-829 [4 Cal.Rptr.2d 615, 
823 p .2d 1216].) 

In Blythe v. Ayres (1892) 96 Cal. 532 (31 P. 915], 
decided over a century ago, this court determined 
that the word· "acknowledge," as it appeared in 
former section 230 of the Civil . Code, had no 
technical meaning. (Blythe v. Ayers, supra, 96 Cal. 
at p. 577.) We therefore employed the word's 
conunon meaning, which was " 'to own or admit the 
knowledge of.' " (Ibid. [relying upon Webster's 
definition]; see also Estate of Gird (1910) 157 Cal. 
534, 542 [108 P. 499].) Not only did that definition 
endure in case law addressing legitimation (Estate 
of Wilson (1958) 164 Cal.App.2d 385, 388- 389 [ 
330 P.2d 452); see Estate of Gird, supra, 157 Cal. 
at pp.- 542- 543), but, as discussed, the word retains 

virtually the same meaning in general usage 
today-"to admit to be true or as stated; confess." 

·(Webster's New World Diet., supra, at p. 12; see 
Webster's 3d New Internal. Diet., supra, at_p. 17.) 

Notably, the decisions c_onstrning former section 
230 of the Civil Code indicate that its public 
acknowledgement requirement would have been 
met where a father made a single confession in 
court to the paternity of a child. 

In Estate of McNamara (1919) 181 Cal. 82 (183 P. 
552, 7 A.L.R. 313]; for example, we were emphatic 
in recognizing that a single unequivocal act could 
satisfy the · acknowledgement requirement for 
purposes of statutory legitimation. Although the 
record in that case had contained additional 
evidence of the father's acknowledgement, we 
focused our attention on his *915 one act of signing 
the birth certificate and proclaimed: "A more public 
acknowledgement than the act of [the decedent] in 
signing the child's birth certificate describing 
himself as the father, it would be difficult to 
imagine.'' (Id. at pp. 97~98.) 

Similarly, in Estate of Gird, supra, 157 Cal. 534, 
we indicated in dictum that "a public avowal, made 
in the courts" would constitute a public 
acknowledgement under former section 230 of the 
Civil Code. (Es1a1e of Gird, supra, 157 Cal. at pp. 
542-543.) 

Finally, in Wong v. Young (19~7) 80 Cal.App.2d 
391 (181 P.2d 741], a man's admission of paternity 
in a verified pleading, made in an action seeking to 
have the man declared the father of the child and for 
child suppoti, was found to have satisfied the public 
acknowledgement requirement of the legitimation 
statute. (Id. at pp. 393-394.) Such admission was 
also deemed to constitute an acknowledgement 
under former Probate Code section 255, which had 
allowed illegitimate children to inherit from their 
fathers under an acknowledgement requirement that 
was even more stringent than that contained in 
Probate Code section 6452. [FN5] (Wong v. Young, 
supra, 80 Cal.App.2d at P• 394; see also Estate of 
De Laveaga (1904) 142 Cal. 158, 168 [75 P. 790] 
[indicating in dictum that, under a predecessor to · 
Probate Code section 255, father sufficiently 
acknowledged an illegitimate child in a single 
witnessed writing declaring the child as his son].) 
Ultimately, however, legitimation of the child under 
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former section 230 of the Civil Code was not found 
because two other of the statute's express 
requirements, i.e., receipt of the child into the 
father's family and the father's otherwise treating the 
child as his legitimate child (see ante, fn. 4), had 
not been established. (Wong 11. Young, supra, 80 
Cal.App.2d at p. 394.) 

FN5 Section 255 of the former Probate 
Code provided in pertinent part: " ' Every 
illegitimate child, whether . born or 
conceived but unborn, in the event of his 
subsequent birth, is an heir of his mother, 
and also of the person who, in writing, 
signed in the presence of a competent 
witness, acknowledges himself to be the 
father, and inherits his or her estate, in 
whole or in part, as the case may be, in the 
same manner as if he had been born in 
lawful wedlock .... ' " (Estate of Ginochio 
(1974) 43 Cal.App.3d 412, 416 (117 
Cal.Rptr. 565], italics omitted.) 

Although the foregoing authorities did not involve 
section 6452, their views on parental 
acknowledgement of out-of-wedlock children were 
part of the legal landscape when the first modem 
statutory forerunner to that provision was enacted in 
1985. (See former § 6408.5, added by Stats. 1983; 
ch. 842, § 55, p. 3084, and amended by Stats. 1984, 
ch. 892, § 42, p. 3001.) (3) Where, as here, 
legislation has been judicially construed and a 
subsequent statute on the same or an analogous 
subject uses identical or substantially similar 
language, we may preswne that the Legislature 
intended the *916 same construction, unless a 
contrary intent clearly appears. (In re Jerry R. 
(1994) 29 Cal.App.4th 1432, 1437 (35 Cal.Rptr.2d 
155); see also People v. Masbruch ( 1996) 13 
Cal.4th 1001, 1007 [55 Cal.Rptr.2d 760, 920 P.2d 
705]; Belridge Farms v. Agricultural · Labor 
Relations Bd. (1978) 21 Cal.3d 551, 557 (147 
Cal.Rptr. 165, 580 P.2d 665].) (le) Since no 
evidence of a contrary intent clearly appears, we 
may · reasonably infer that the types of 
acknowledgement formerly deemed sufficient for 
the legitimation statute (and fo1mer § 255, as well) 
suffice for purposes of intestate succession under 
section 6452.· [FN6] 

FN6 Probate Code section 6452's 
acknowledgement requirement differs from 
that found in former section 230 of the 
Civil Code, in that section 6452 does not 
require a parent to "publicly" acknowledge 
a child born out of wedlock. That 
difference, however, fails to accrue to 
Doner-Griswold's· benefit. If anything, it 
suggests ·that the acknowledgement 
contemplated in section 6452 encompasses 
a broader spectrum of conduct than that 
associated with the legitimation statute. 

Doner-Griswold disputes whether the 
acknowledgement required by Probate Code section 
6452 may be met by a father's single act of 
acknowledging a child in court. In her view, the 
requirement contemplates a situation where the 
father establishes an ongoing parental relationship 
with the child or otherwise acknowledges the child's 
existence to his subsequent wife and children. To 
support this contention, she relies on three other 
authorities addressing acknowledgement under 
former section 230 of the Civil Code: Blythe v. 
Ayers, supra, 96 Cal. 532, Estate of Wilson, supra, 
164 Cal.App.2d 385, and Estate of Maxey (1967) 
257 Cal.App.2d 391 (64 Cal.Rptr. 837]. 

In Blythe v. Ayres, supra, 96 Cal. 532, the father 
never saw his illegitimate child because she resided 
in another country with her mother. Nevertheless, 
he "was garrulous upon the subject" of his paternity 
and."it was his common topic of conversation." (Id. 
at p. 577.) Not only did the father declare the child 
to be his child, "to all persons, upon all occasions," 
but at his request the child was named and baptized 
with his surname. (Ibid.) Based on the foregoing, 
this court remarked that "it could almost be held 
that he shouted it from the house-tops." (Ibid.) 
Accordingly, we concluded that the father's public 
acknowledgement under former section 230 of the 
Civil Code could "hardly be considered debatable." 
(Blythe v. Ayres, supra, 96 Cal. at p. 577.) 

In Estate of Wilso11, supra, 164 Cal.App.2d 385, 
the evidence showed that the father had 
acknowledged to his wife that he was the father of a 
child born to another woman. (Id. at p. 389.) 
Moreover, he had introduced the child as his own 
on many occasions, including at the funeral· of his 
mother. (Ibid.) In light of such evidence, the Cou11 
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of Appeal upheld the trial court's finding that the 
father had publicly acknowledged the child within 
the contemplation of the legitimation statute. *917 

In Estate of Maxey, supra, 257 Cal.App.2d 391, 
the Court of · Appeal found ample evidence 
supporting the trial court's dete1mination that the 
father publicly acknowledged his illegitimate son 
for purposes of legitimation. The father had, on 
several occasions, visited the house where the child 
lived with his mother and asked about the child's 
school attendance and general welfare. (Id. at p. 
397 .) The father also, in the presence of others, had 
asked for permission to take the child to his own 
home for the summer, and, when· that request was 
refused, said that the child was his son and that he 
should have the child part of the time. (Ibid.) In 
addition, the father had addressed the child as his 
son in the presence of other persons. (Ibid.) 

Doner-Griswold correctly points out that the 
foregoing decisions illustrate the principle that the 
existence of acknowledgement must be decided on 
the circumstances of each case. (Estate of Baird 
(1924) !93 Cal. 225, 277 (223 P. 974).) In those 
decisions, however, the respective fathers had not 
confessed to paternity in a legal action. 
Consequently, the courts looked to what other forms 
of public acknowledgement had been demonstrated 
by fathers. (See also Lozano, supra, 51 Cal.App.4th 
843 [examining father's acts both before and after 
child's birth in ascertaining acknowledgement under 
§ 6452].) 

That those decisions recognized the validity of 
different fo1ms of acknowledgement should not 
detract from the weightiness of a father's in-court 
acknowledgement of a child in an action seeking to 
establish the existence of a parent and child 
relationship. (See Estate of Gird, supra, 157 Cal. at 
pp. 542-543; Wong v. Young, supra, 80 Cal.App.2d 
at pp. 393-394.) As aptly noted by the Court of 
Appeal below, such an acknowledgement is a 
critical one that typically leads to a paternity 
judgment and a legally enforceable obligation of 
suppo1i. Accordingly, such acknowledgements 
carry as much, if not greater, significance than those 
made to certain select persons (Estate of Maxey, 
supra, 257 Cal.App.2d at p. 397) or "shouted ... 
from the house-tops " (Blythe v. Ayres, supra, 96 
Cal. at p. 577). 

Doner-Griswold's authorities do not persuade us 
that section 6452 should be read to require that a 
father have personal contact with his 
out-of-wedlock child, that he make purchases for 
the child, that he receive the child into his home and 
other family, or that he treat the child as he does his 
other children. First and foremost, the language of 
section 6452 does not support such requirements. 
(See Lozano, supra, 51 Cal.App.4th at p. 848.) ( 4) 
We may not, under the guise of interpi·etation,. insert 
qualifying provisions not included in the statute. ( 
California Fed. Savings & Loan Assn. v. City of Los 
Angeles ( 1995) J I Cal.4th 342, 349 ( 45 Cal.Rptr.2d 
279, 902 P.2d 297].) 

(Id) Second, even though Blythe v. Ayres, supra, 
96 Cal. 532, Estate of Wilson, supra, 164 
Cal.App.2d 385, and Estate of Maxey, supra, *918 
257 Cal.App.2d 391, variously found such factors 
significant for purposes of legitilnation, · their 
reasoning appeared to flow directly from the 
express terms of the controlling statute. In contrast 
to Probate Code section 6452, fonner section 230 
of the Civil Code provided that the legitimation of a 
child born out of wedlock was dependent upon 
three distinct conditions: (1) that the father of the 
child "publicly acknowledg[e] it as his own"; (2) 
that he "receiv[e] it as such, with the consent of his 
wife, if he is married, into his family"; and (3) that 
be "otherwise treat[] it as if it were a legitimate 
~hild." (Ante, fn. 4; see Estate of De Laveaga, supra 
, .142 Cal. at pp. 168-169 [indicating that although 
father acknowledged his illegitimate son in a .single 
witnessed writing, legitimation statute was not 
satisfied because the father never received the child 
into his family. and did not treat the child as if be 
were legitimate].) That the legitimation statute 
contained such explicit requirements, while section 
6452 requires only a natural parent's 
acknowledgement of the child and contribution 
toward the child's support or care, strongly suggests 
that the Legislature did not intend for the latter 
provision to mirror the former in all the particulars· 
identified by Doner-Griswold. (See Lozano, supra, 
51 Cal.App.4th at pp. 848-849; .compare with Fam. 
Code, § 7611, subd. (d) [a man is "presumed" to be 
the natural father of a child if "[h]e receives the 
child into his home and openly holds out the child 
as his natural child"].) 

In an attempt to negate the significance. of Draves's 
in-court confession of paternity, Doner-Griswold 
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emphasizes the circumstance that Draves did not 
tell his two other children of· Griswold's existence. 
The record here, however, stands in sharp contrast 
to the primary authority she offers on this point. 

. Estate of Baird, supra, 193 Cal. 225, held there was 
no public acknowledgement under former section 
230 of the Civil Code where the decedent admitted 
paternity of a child to the child's mother and their 
mutual acquaintances but actively concealed the 
child's existence and his relationship to the child's 
mother from his own mother and sister, with whom 
he had intimate and affectionate relations. In that 
case, the decedent not only failed· to tell bis 
relatives, family friends, and business associates of 
the child (193 Cal. at p. 252), but he affirmatively 
denied paternity to a half brother and to the family 
coachman (id. at p. 277). In addition, the decedent 
and the child's mother masqueraded under a 
fictitious name they assumed and gave to the child 
in order to keep the decedent's mother and siblings 
in ignorance of the relationship. (Id. at pp. 
260-261.) In finding that a public acknowledgement 
had not been established on such facts, Estate of 
Baird stated: "A distinction will be recognized 
between a mere failure to disclose or publicly 
acknowledge paternity and a willful 
misrepresentation in regard to it; m such 
circumstances there must be no purposeful 
concealment of the fact of paternity. " (Id. at p. 
276.) *919 

Unlike the situation in Estate of Baird, Draves 
confessed to paternity in a formal legal proceeding. 
There is no evidence that Draves thereafter 
disclaimed bis i·elationship to Griswold to people 
aware of the circumstances (see ante, fn. 3), or that 
be affirmatively denied he was Griswold's father 
despite his confession of paternity· in the Ohio court 
proceeding. Nor is there any suggestion that Draves 
engaged in contrivances to prevent the discovery of 
Griswold's existence. In light of the obvious 
dissimilarities, Doner-Griswold's reliance on Estate 
of Baird is misplaced. 

Estate of Ginochio, supra, 43 Cal.App.3d 412, 
likewise, is inapposite. That case held that a judicial 
determination of patemity following a vigorously 
contested hearing did not establish an 
acknowledgement sufficient to allow an illegitimate 
child to inherit under section 255 of the fonner 
Probate Code. (See ante, fn. 5.) Although the court 
noted that the decedent ultimately paid the child 

support ordered by the court, it emphasized the 
circumstance. that the decedent was declared the 
child's father against his will and at no time did he 
admit he was the father, or sign any writing 
acknowledging publicly or privately· such fact, or 
otherwise have contact with the child. (Estate of 
Ginochio, supra, 43 Cal.App.3d at pp. 416-417.) 
Here, by contrast, Draves did not contest paternity, 
vigorously or otherwise. Instead, · Draves stood 
before the court and openly admitted the parent and 
child relationship, and the record discloses no 
evidence that be subsequently disavowed such 
admission to anyone with knowledge of the 
circumstances. On this record, section 6452's 
acknowledgement requirement has been satisfied by 
a showing of what Draves did and did not do, not 
by the mere facf that paternity had been judicially 
declared. 

Finally, Doner-Griswold contends that a 1996 
amendment of section 6452 evinces the 
Legislature's ·unmistakable intent that a decedent's 
estate may not pass to siblings who bad no contact 
with, or were totally unknown to, the decedent. As 
we shall explain, that contention proves too much. 

Prior to 1996, section 6452 and a predecessor 
statute, former section 6408, expressly provided 
that their terms did not apply to "a natural brother 
or a sister of the child" born out of wedlock. [FN7] 
In construing former section 6408, Estate of 
Corcoran (1992) 7 Cal.App.4th 1099 [9 
Cal.Rptr.2d 475) held that a half sibling, was a 
"natural brother or sister" within the meaning of 
such .*920 exception. That holding effectively 
allowed a half sibling and the issue of another half 
sibling to inherit from a -decedent's estate where 
there had been no parental acknowledgement or · 
support of the decedent as ordinarily required. •In 
direct response to Estate of Corco1·an, the 
Legislature amended section 6452 by eliminating 
the exception for natural siblings and their issue. 
(Stats. 1996; cb. 862, § 15; see Sen. Com. on 
Judiciary, Analysis of Assem. Bill No. 2751 
(1995-1996 Reg. Sess.) as amended June 3, 1996, 
pp. 17-18 (Assembly Bill No. 27 51 ).) According to 
legislative documents, · the Commission had 
recommended deletion of the statutory exception 
because it "creates an undesirable risk that the 
estate of the deceased out-of- wedlock child will be 
claimed by siblings with whom the decedent bad no 
contact during lifetime, and of whose existence the 
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decedent was unaware." (Assem. Com. on 
Judiciary, Analysis of Assem. Bill No. 2751 
(1995-1996 Reg. Sess.) as introduced Feb. 22, 
1996, p. 6; see also Sen. Com. on Judiciary, 
Analysis of Assem. Bill No. 2751, supra, at pp. 
17-18.) 

FN7 Former section 6408, subdivision (d) 
provided: "If a child is born out of 
wedlock, neither a parent nor a relative of 
a parent (except for the issue of the child 
or a natural brother or sis/er of the child 
or the issue of that brother or sister) 
inherits from or through the child on the 
basis of the relaiionship of parent and child 
between that parent and child unless both 
of the following requirements are satisfied: 
[~] (I) The parent or a relative of the 
parent acknowledged the child. [~ (2) 
The parent or a relative of the parent 
contributed to the support or the care of 
the child. " (Stats. 1990, ch. 79, § 14, p. 
722, italics added.) 

This legislative history does not compel 
Doner-Griswold's construction of section 6452. 
Reasonably read, the comments of the Commission 
merely. indicate its concern over the "undesirable 
Iisk" that unknown siblings could rely on ·the 
statutory exception to make claims against estates. 
Neither the language nor the history of the statute, 
however, evinces a clear intent to make inheritance 
contingent upon the decedent's awareness of or 
contact with such relatives. (See Assem. Com. on 
Judiciary, Analysis of Assem. Bill No. 2751, supra, 
at p. 6; see also Sen. Com. on Judiciary, Analysis of 
Assem. Bill No. 2751, supra, at pp. 17-18.) Indeed, 
had the Legislature intended to categorically 
preclude intestate succession by a natural parent or 
a relative of that parent who had no contact with or 
was unknown to the deceased child, it could easily 
have so stated. Instead, by deleting the statutory 
exception for natural siblings, thereby subjecting 
siblings to section 6452's dual requirements of 
acknowledgement and support, the Legislature 
acted to prevent sibling inheritance under the type 
of circumstances presented in Estate of Corcoran, 
supra, 7 Cal.App.4th 1099, and to substantially 
reduce the risk noted by the Commission. [FN8] 
*921 

FN8 We observe that, under certain former 
versions of Ohio law, a father's confession 
of paternity in an Ohio juvenile court 
proceeding was not the equivalent of a 
formal probate court "acknowledgement" 
that would have allowed an illegitimate 
child to inherit from the father in that state. 
(See Estate of Vaughan (2001) 90 Ohio 
St.3d 544 [740 N.E.2d 259, 262- 263].) 

. Here, however, Doner-Griswold does not 
dispute that the right of the succession 
claimants to succeed to Griswold's 
property is governed by the law of 
Griswold's domicile; i.e., California law, 
not the law of the claimants' domicile or 
the law of the place where Draves's 
acknowledgement occurred. (Civ. Code, §§ 

755, 946; see Estate of Lund (1945) 26 
Cal.2d 472, 493-496 [159 P.2d 643, . 162 
A.L.R. 606) [where father died domiciled 
in California; his out-of-wedlock son could 
inherit where all the legitimation 
requirements of former § 230 of the Civ. 
Code were met, even though the acts of 
legitimation occurred while the father and 
son were domiciled in two other states 
wherein such acts were not legally 
sufficient).) 

B. Requirement of a Natural Parent and Child 
Relationship 

(Sa) Section 6452 limits the ability of a "natural 
parent" or "a relative of that parent" to inherit from 
or through the child "on the basis of the parent and 
child relationship between that parent and the child." 

Probate Code section 6453 restricts the means by 
which a relationship of a natural parent to a child 
may be established for purposes of intestate 
succession. [FN9] (See Estate of Sanders (1992) 2 
Cal.App.4th 462, 474-475 (3 Cal.Rptr.2d 536].) 
Under section 6453, subdivision (a), a natural 
parent and child relationship is established where 
the relationship is presumed under the Uniform 
Parentage Act and not rebutted. (Fam. Code, § 7600 
et seq.) It is undisputed, however, that none of those 
presumptions applies in this case. 

FN9 Section 6453 provides m full: "For 

Copr. ©Bancroft-Whitney and West Group 1998 

http://print.westlaw.com/deli very.html ?dest=atp&c.~l~J=A005 5 80000004 7800003 63 81 78... 5/29/2003 



Page 13of16 

25 Cal.4th 904 
24 P .3d I I 9 I, 108 Cal.Rptr.2d 165, I Cal. Daily Op. Serv. 5116, 200 I Daily Journal D.A.R. 6305 
(Cite 11s: 25 Col.4th 904) 

Page 12 

the purpose of determining whether a 
person is a 'natural parent' as that term is 
used is this chapter: ['ill (a) A natural 
parent and child relationship is established 
where that relationship is presumed and 
not rebutted pursuant to the Uniform 
Parentage Act, Part 3 (commencing with 
Section 7600) of Division 12 of the Family 
Code. [~] (b) A natural parent and child 
relationship may be established pursuant to 
any other provisions of the Uniform 
Parentage Act, except that the relationship 
may not be established by an action w1der 
subdivision (c) of Section 7630 of the 
Family Code unless any of the following 
conditions exist: ['ill ( 1) A court order was 
entered during the father's lifetime 
declaring paternity. [~] (2) Paternity is 
established by clear and convincing 
evidence that the father bas openly held 
out the child as his own. ['ill (3) It was 
impossible for the father to hold out the 
child as bis own and paternity is 
established by . clear and convincing 
evidence." 

Alternatively, and as relevant here, under Probate 
Code section 6453, subdivision (b), a natural parent 
and child relationship may be established pursuant 
to section 7630, subdivision (c) of the Family Code, 
[FNlO] if a court order was entered during the 
father's lifetime declaring paternity. [FNl I] (§ 6453 
, subd. (b)(l).) 

FNlO Family Code . section 7630, 
subdivision (c) provides in pertinent part: 
"An action to determine the existence of 
the father and child relationship with 
respect to a child who has no presumed 
father under Section 7611 ... may be 
brought by the child or personal 
representative of the child, the Department 
of Child Support· Services, the mother or 
the personal representative or a parent of 
the mother if the mother has died or is a 
minor, a man alleged or alleging himself to 
be the father, or the personal representative 
or a parent of the alleged father if the 
alleged father has died or is a minor. An 
action under this subdivision shall be 

consolidated with a proceeding pursuant to 
Section 7662 if a proceeding has been filed 
under Chapter 5 (commencing with 
Section 7660). The parental rights of the 
alleged natural father shall be determined 
as set forth in Section 7664." 

FNl 1 See makes no attempt to establish 
Draves's natural parent status under other 
provisions of section 6453, subdivision (b ). 

See contends the question of Draves's paternity was 
fully and finally adjudicated in the 1941 bastardy 
proceeding in Ohio. That proceeding, he *922 
argues, satisfies both the Unifonn Parentage Act 
and the Probate Code, and should be binding on the 
µa11ies here. 

If a valid judgment of paternity is rendered in Ohio, 
it generally is binding on California courts if Ohio 
had jurisdiction over the parties and the subject 
matter, and the parties were given reasonable notice 
and an opportunity to be heard. (Ruddock v. Oh/s 
(1979) 91 Cal.App.3d 271, 276 [154 Cal.Rptr. 87].) 
California courts generally recognize the 
importance of a final determination of paternity. 
(E.g., Weir v. Ferreira (1997) 59 Cal.App.4th 1509, 
1520 [70 Cal.Rptr.2d 33] (Weir); Guardianship of 
C/aralyn S. (1983) 148 Cal.App.3d 81, 85 [195 
Cal.Rptr. 646]; cf. Estate of Camp (1901) 131 Cal. 
469, 471. (63 P. 736] [same for adoption 
determinations].) 

Doner-Griswold does not dispute that the parties 
here are in privily with, or claim inheritance 
through, those who are bound by the bastardy . 
judgment or are estopped from attacking it. (See 
Weir, supra, 59 Cal.App.4th at pp. 1516- 1517, 
1521.) Instead, she contends See has not shown that 
the issue adjudicated in .the Ohio bastardy 
proceeding is identical to the issue presented here, 
that is, whether Draves was the natural parent of 
Griswold. 

Although we have found no California case directly 
on point, one Ohio decision has recognized that a 
bastardy judgment rendered in Ohio in 1950 was res 
judicata of any proceeding that might have been 
brought under the Uniform Parentage Act. (Birman 
v. Sproat (1988) 47 Ohio App.3d 65 [546 N.E.2d 
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1354, 1357] [child born out of wedlock had 
standing to bring will contest based upon a paternity 
detennination in a bastardy proceeding brought 
during testator's life]; see also Black's Law Diet., 
supra, at pp. 146, 1148 [equating a bastardy 
proceeding with a paternity suit].) Yet another Ohio 
decision found that parentage proceedings, which 
had found a decedent to be the "reputed father" of a 
child, [FN 12] satisfied an Ohio legitimation statute 
and conferred standing upon the illegitimate child to 
contest the decedent's will where the father-child 
relationship was established prior to the decedent's 
death. (Beck v, Jo//iff (1984) 22 Ohio App.3d 84 
[489 N.E.2d 825, 829]; see also Estate of Hicks 
(1993) 90 Ohio App.3d 483 [629 .N.E.2d 1086, 
1088-1089] [parentage issue must be detennined 
prior to the father's death to the extent the 
parent-child relationship is being established under 
the chapter governing descent and distribution].) 
While we are not bound to follow these Ohio 
authorities, they persuade us that the 1941 bastardy 
proceeding decided the identical issue presented 
here. 

FN 12 The term "reputed father" appears to 
have reflected the language of the relevant 
Ohio· statute at or about the time of the 
1941 bastardy proceeding. (See State ex 
rel. Discus v. Van Dorn (193 7) 56 Ohio 
App. 82 (8 Ohio Op. 393, JO N.E.2d 14, 
16].) 

Next, Doner-Griswold argues the Ohio judgment 
should not be given res judicata effect because the 
bastardy proceeding was quasi-criminal in nature. 
*923 It is her position that Draves's confession may 
have reflected only a decision to avoid a jury trial 
instead of an adjudication of the paternity issue on 
the merits. 

To support this argument, Doner-Griswold relies 
upon Pease v. Pease (1988) 201 Cal.App.3d 29 [ 
246 Cal.Rptr. 762] (Pease). In that case, a 
grandfather was sued by his grandchildren and 
others in a civil action alleging the grandfather's 
molestation of the grandchildren. When the 
grandfather cross- complained against his former 
wife for apportionment of fault, she filed a demurrer 
contending that the grandfather was collaterally 
estopped from asserting the negligent character of 

his acts by virtue of bis guilty plea in a criminal 
proceeding involving the same issues. On appeal, 
the judgment dismissing the cross-complaint was 
reversed. (6) The appellate court reasoned that a 
trial court in a civil proceeding may not give 
collateral estoppel effect to a criminal conviction 
involving the same issues if the conviction resulted 
from a guilty plea. "The issue of appellant's guilt 
was not fully litigated in the prior criminal 
proceeding; rather, appellant's plea bargain may 
reflect nothing more than a compromise instead of 
an ultimate detennination of his guilt. Appellant's 
due process right to a hearing thus outweighs any 
countervailing need to limit litigation or conserve 
judicial resources." (Id. at p. 34, fn. omitted.) 

(5b) Even assuming, for purposes of argument 
only, that Pease's reasoning may properly be 
invoked where the father's admission of paternity 
occurred in a bastardy proceeding (see Reams v. 
State ex rel. Favors (1936) 53 Ohio App. 19 (6 
Ohio Op. 501, 4 N.E.2d 151, 152] [indicating that a 
bastardy proceeding is more· civil than criminal in 
character]), the circumstances here do not call for 
its application. Unlike the situation in Pease, neither 
th'~ in-court admission nor the resulting paternity 
judgment at issue is being challenged by the father 
(Draves). Moreover, neither the father, nor those 
claiming a right to inherit through him, seek to 
litigate the paternity issue. Accordingly, the father's 
due process . rights are not at issue and there is no 
need to determine whether such rights might 
outweigh any countervailing need to limit litigation 
or conserve judicial resources. (See Pease, supra, 
201 Cal.App.3d at p. 34.) 

Additionally, the record fails to support any claim 
that Draves's confession merely reflected a 
compromise. Draves, of course, is no longer living 
and can offer no explanation as to why he admitted 
paternity in the bastardy proceeding. Although 
Doner-Griswold suggests that Draves confessed to 
avoid the publicity of a jury trial, and not because 
the paternity charge bad merit, that suggestion is 
purely speculative and finds no evid.entiary support 
in the record. *924 

Finally, Doner-Griswold argues that See and 
Griswold's half siblings do not have standing to 
seek the requisite paternity detei:mination pursuant 
to the Uniform Parentage Act under section 7630, 
subdivision (c) of the Family Code. The question 
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·here, however, is whether the judgment in the 
bastardy proceeding initiated by Griswold's mother 
forecloses Doner-Griswold's relitigation of the 
parentage issue. 

Although Griswold's mother was not acting 
pursuant to the Uniform Parentage Act when she 
filed the bastardy complaint in 1941, neither that 
legislation nor the Probate Code provision should 
be construed to ignore the force and effect of the 
judgment she obtained. That Griswold's mother 
brought her action to determine paternity long 
before the adoption of the Uniform Parentage Act, 
and that all procedural requirements of an action 
under Family Code section 7630 may not have been 
followed, should not detract from its binding effect 
in this probate proceeding where the issue 
adjudicated was identical with the issue that would 
have been presented in a Uniform Parentage Act 
action. (See Weir, supra, 59 Cal.App.4th at p. 1521.) 
Moreover, a prior adjudication of paternity does 
not compromise a state's interests in. the accurate 
and efficient djsposition of prope1ty at death. (See 
Trimble v. Gordon (1977) 430 U.S. 762, 772 & fn. 
14 [97 S.Ct. 1459, 1466, 52 L.Ed.2d 31] [striking 
down a provision of a state probate act that 
precluded a category of illegitimate children from 
participating in their intestate fathers' estates where 
the parent-child relationship had been established in 
state court paternity actions prior to the fathers' 
deaths].) 

In sum, we find that the 1941 Ohio judgment was a 
court order "entered during the father's lifetime 
declaring paternity" (§ 6453, subd. (b)(l)), and that 
it establishes Draves as the natural parent of 
Griswold for purposes of intestate succession under 
section 6452. 

Disposition 
(7) " 'Succession to estates is purely a matter of 
statutory regulation, which ca1mot be changed by 
the courts.' " (Estate of De Cigaran, supra, 150 Cal. 
at p. 688.) We do not disagree that a natural parent 
who does no more than openly aclmowledge a child 
in court and pay cotut-ordered child support may· 
not reflect a particularly worthy predicate for 
inheritance by that parent's issue, but section 6452 
provides in unmistakable language that it shall be 
so. While the Legislature remains free to reconsider 
the matter and may choose to change the rules of 
succession at any time, this court will not do so 

under the pretense of interpretation. 

The judgment of the Court of Appeal is affirmed. 

George, C. J., Kennard, J., Werdegar, J., and Chin, 
J., concurred. *925 

BROWN,J. 

I reluctantly concur. The relevant case law strongly 
suggests that a father who admits paternity in colllt 
with no subsequent disclaimers "acknowledge[s] the 
child" within the meaning of ·subdivision (a) of 
Probate Code section 6452. Moreover, neither the 
statutory language nor the legislative history 
supports an alternative interpretation. Accordingly, 
we must affirm the judgment of the Court of Appeal. 

Nonetheless, I believe our holding today 
contravenes the overarching purpose behind our 
laws of intestate succession-to carry out "the intent 
a decedent without a will is most likely to have 
had." (16 Cal. Law Revision Com. Rep. (1982) p. 
2319.) I doubt most children born out of wedlock 
would have wanted to bequeath a share of their 
estate to a "father" who never contacted them, never 
mentioned their existence to his family and friends, 
and only paid court- ordered child suppo11. I doubt 
even more that these children would have wanted to 
bequeath a share of their estate to that father's other 
offspring. Finally, I have no doubt that most, if not 
all, children born out of wedlock would have balked 
at bequeathing a share of their estate to a "forensic 
genealogist." 

To avoid such a dubious outcome in the future, I 
believe our laws of intestate succession should 
allow a parent to inherit from a child born out of 
wedlock only if the parent has some sort of parental 
connection to that child. For example, requiring a 
parent to treat a child born out of wedlock as the 
parent's own before the parent may inherit from that 
child would prevent' today's outcome. (See, e.g., 
Bullock v. Thomas (Miss. 1995) 659 So.2d 574, 577 
[a father must "openly treat" a child born out of 
wedlock "as his own " in order to inherit from that 
child].) More importantly, such a requirement 
would compo1i with the stated purpose behind our 
laws of succession because that child likely would 
have wanted to give a share of his estate to a parent 
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that treated him as the parent's own. 

Of course, this cotu1 may not remedy this apparent 
defect in our intestate succession statutes. Only the 
Legislature may make the appropriate revisions. I 
urge it to do so here. *926 

Cal. 2001. 

Estate of DENIS H. GRISWOLD, Deceased. 
NORMA B. DONER-GRISWOLD, Petitioner and 
Respondent, v. FRANCIS V. SEE, Objector and 
Appellant. 

END OF DOCUMENT 
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MICHAEL BOLLINGER et al., Plaintiffs and 
Respondents, 

v. 
SAN DIEGO CIVTL SERVICE COMMISSION et 

al., Defendants and Appellants. 

No. 0026130 .. 

Court of Appeal, Fourth District, Division 1, 
California. 

Mar. 30, 1999. 

SUMMARY 

The trial court granted a police officer and the city 
police officers' association a writ of mandate 
compelling the civil service commission to set aside 
its ratification, made during a closed session, of a 
hearing officer's findings of fact and 
recommendation that the police officer's demotion 
be upheld. (Superior Court of San Diego County, 
No. 693456, Anthony C. Joseph, Judge.) 

The Court of Appeal reversed. The court held that 
the trial court erred in concluding that the police 
officer had a right, under the Ralph M. Brown Act ( 
Gov. Code, § 54957), to written notification of his 
right to an open hearing of the commission's 
ratification deliberations, since. a public agency may 
deliberate in closed session on complaints or 
charges brought against an employee without 
providing the statutory notice. The court further 
held that the commission did not violate the police 
officer's procedural due process rights by denying 
him the opportunity to respond to the hearing 
officer's determination before the commission made 
its final decision, since the hearing officer made that 
determination following a noticed three-day public 
evidentiary hearing, which, together with the police 
officer's opportunity to seek judicial review, 
satisfied due process requirements. (Opinion by 
Nares, J., with O'Neill, J., (FN*] concurring. 
Concurring opinion by Work, Acting P. J. (see p. 
578).) 

FN"' Judge of the San Diego Superior 
Court, assigned by the Chief Justice 

pursuant to article VT, section 6 of the· 
California Constitution. 

HEADNOTES 

Classified to California Digest of Official Reports 

(1) Statutes § 
29--Constructiori"-Language--Legislati v e -Intent: 
Statutory interpretation presents a question of law 
subject to independent review. A court's analysis 
starts from the fundamental premise *569 that the 
objective of statutory interpretation iS to ascertain 
and effectuate legislative intent. In determining 
intent, the court looks first to the words themselves. 
When the language is clear and unambiguous, there 
is no need for construction. When the language is 
susceptible of more than one reasonable 
interpretation, however, the court must look to a 
variety of extrinsic aids, including the ostensible 
objects to be achieved, the evils to be remedied, the 
legislative history, public policy, contemporaneous 
administrative construction, and the statutory 
scheme of which the statute is a part. 

(2a, 2b) Law Enforcement Officers § 
11-Demotion-Administrative Hearing and 
Decision--Personnel Exception to Ralph M. Brown 
Act. 
The underlying purposes of the "personnel 
exception" (Gov. Code, § 54957) to the open 
meeting requirements of the Ralph M. ~rown Act ( 
Gov. Code, § 54950 et seq.) are to protect the 
employee from public embarrassment and to pem1it 
free and candid discussions of personnel matters by 
a local governmental body. Nonetheless, a court 
must construe the personnel exception narrowly and 
the open meeting requirements liberally. Under 
Gov. Code, § 54957, an employee may request a 
public hearing only when complaints or charges are 
involved. Negative comments in an employee's 
performance evaluation do not constitute 
complaints or charges within the meaning of Gov. 
Code,§ 54957. · 

(3) Statutes § 
31--Construction--Language--Qualifying Words and 
Phrases. 
An accepted rule of statutory construction is that 
qualifying words and phrases, when no contrary 
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intention appears, refer solely to the last antecedent. 

(4a, 4b, 4c) Law Enforcement Officers § 
11--Demotion--Ad.J.ninistrative Hearing and 
Decision--Ratification . of Hearing Officer's 
Determination in Closed Session--Ralph M. Brown 
Act--Due Process. 
In a mandamus proceeding in which a police 
officer objected to the civil service commission's 
ratification, during a closed session, of a hearing 
officer's findings of fact and recommendation that 
the police officer's demotion be . upheld, the trial 
court erred in concluding that the police officer had 
a right, under the Ralph M. Brown Act (Gov. Code, 
§ 54957), to written notification of his right to an 
open hearing of the commission's ratification 
deliberations. A public agency may deliberate in 
closed session whether complaints or charges 
brought against an employee justify dismissal or 
disciplinary action without providing the statutory 
notice. Further, the commission did not violate the 
police officer's procedural due process rights by 
denying him the opportunity *570 to respond to the 
hearing officer's determination before the 
commission made its final decision, since the 
hearing officer made that determination following a 
noticed three-day public evidentiary hearing, which, 
together with the police officer's opportunity to seek 
judicial review, satisfied due process requirements. 

[See 7 Witkin, Summary of Cal. Law (9th ed. 
1988) Constitutional Law,§ 581.) 

(5) Statutes § 42--Construction--Aids--.Legislative 
History--Significance · of Rejection of Specific 
Provision. 
The rejection of a specific provision contained in a 
legislative act as originally introduced is most 
persuasive that the act should not be interpreted to 
include what was left out. 

(6) Civil Service . § 9-Discharge, Demotion, 
Suspension, and Dismissal- Administrative 
Hearing and Decision--Constitutional Procedural 
Due Process Requirements. 
U.S. Const., 14th Amend., places procedural 
constraints on the actions of government that work a 
deprivation of interests enjoying the stature of 
"property" within the meaning of the due process 
clause. The California Constitution contains a 
similar provision. In cases of public employment, 
the employee is entitled to due process in matters 

involving contemplated discipline. Minimal 
standards of due process require that a public 
employee receive, prior to imposition of discipline: 
(I) notice of the action proposed, (2) the grounds 
for discipline, (3) the charges and .materials upon 
which the action is based, and (4) the opportunity to 
respond in opposition to the proposed action. To be 
meaningful, the right to . respond must afford the 
employee an opportunity to present bis or her side 
of the controversy before a reasonably impartial and 
noninvolved reviewer who possesses the authority 
to recommend a final disposition of the matter. The 
use of a single hearing officer, whose findings and 
proposed decision are adopted by the public 
agency, complies with due process. 

COUNSEL 

John W. Witt and Casey Gwinn, City Attorneys, 
Anita M. Noone, Assistant City Attorney, and Lisa 
A. Foster, Deputy City Attorney, for Defendants 
and Appellants. 

Everitt L. Bobbitt; and Sanford A. Toyen for 
Plaintiffs and Respondents. *571 

NARES,J. 

In this employment matter, Michael Bollinger and 
the San Diego Police Officers' Association (the 
Association) obtained a writ of mandate compelling 
the San Diego Civil Service Commission and 
Commissioners Linda LeGerrette, Robert P. Ottilie, 
Franne M. Ficara, Daniel E. Eaton and Al Best 
(collectively the Commission), to set aside its 
closed session ratification of a bearing office.r's 
findings of fact and recommendation that 
Bollinger's demotion . be upheld. The court agreed 
the Commission's act was void under Government 
Code [FNI] section 54957, a provision of the Ralph 
M. Brown Act (§ 54950 et seq.) (the Brown Act) 
because it failed to give Bollinger. 24-bour written 
notice of his right to request a public bearing. We 
reverse. 

FN I Statutory references are to the 
Govenm1ent Code except where specified 
otherwise. 
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Background 

The facts are undisputed. On January 13, 1995, the 
San Diego Police Department demoted Bollinger 
from police agent to police officer II based upon his 
misconduct. He appealed to the Commission. A 
noticed public evidentiary hearing was held over 
three days in April and June 1995, with 
Commissioner Ottilie serving as the sole hearing 
officer. [FN2] 

FN2 The City of San Diego's civil service 
rules at the relevant . time gave the 
Commission the discretion to "appoint one 
or more of its members to hear the appeal 
and submit fmdings of fact and a decision 
to [it]. Based on the findings of fact, the 
Commission may affirn1, modify, or 
overturn the decision[.]" 

The Commission's written agenda for its August 3, 
1995, meeting noted it would "recess into closed 
session .. : to ratify hearings in the cases of Michael 
Bollinger and [another person][.]" The Commission 
posted the agenda 72 hours before the hearing ( § 
54954.2) and mailed a copy to the Association. 
Bollinger was notified of the meeting in a telephone 
call. During closed session, the Commission ratified 
Ottilie's ·factual findings and recommendation that 
Bollinger's demotion be upheld. Shortly thereafter, 
the Commission for the first time provided 
Bollinger with a copy of Ottilie's 22-page written 
report. Bollinger complained to no avail ihat he was 
deprived of the opportunity to respond to Ottilie's 
report before the full Commission made its decision. 

Bollinger then filed this action for a writ of 
mandamus under Code of Civil Procedure section 
1085. He alleged the Commission's decision was 
void as a matter of law under section 54947 because 
it failed to notify him in writing of his tight to 
request a public hearing. The court agreed and 
tentatively granted the petition in a telephonic 
ruling; it confirmed its decision after oral argument. 
*572 

Discussion 
I. Standard of Review 

( J) Statutory interpretation presents a question of 

law subject to independent review. (Board of 
Retirement v. Lewis (1990) 217 Cal.App.3d 956, 
964 (266 Cal.Rptr. 225].) " 'Our analysis starts from 
the fundamental premise that the objective of 
statutory interpretation is to ascertain and effectuate 
legislative intent. [Citations.] In determining intent, 
we look first to the words themselves. (Citations.] 
When the language is clear and unambiguous, there 
is no need for construction. [Citation.] When the 
language is susceptible of more than one reasonable 
interpretation, however, we look to a variety of 
extrinsic aids, including the ostensible objects to be 
achieved, the evils to be remedied, the legislative 
history, public policy, contemporaneous 
administrative . construction, and the statutory 
scheme of which the statute is a part. [Citations.]' " ( 
Department of Fish & Game v. 
Anderson-Cottonwood Irrigation Dist. (1992) 8 
Cal.App.4th 1554, 1562 [11 Cal.Rptr.2d 222], 
citing People v. Woodhead ( 1987) 43 Cal.3d I 002, 
1007- 1008 [239 Cal.Rptr. 656, 741 P.2d 154].) 

II. The Brown Act 
A 

(2a) In enacting the open meeting requirements of 
the Brown Act in 1953, the Legislature expressly 
declared "the public conunissions, boards and 
councils and the other public agencies in this State 
exist to aid in the conduct of the people's business. 
It is the intent of the law that their actions be taken 
openly and that their deliberations be conducted 
openly." (§ 54950.) Section 54953 accordingly 
provides "(a]ll meetings of the legislative body of a 
local agency shall be open and public, and all 
persons shall be permitted to attend any meeting of 
the legislative body of a local agency, except as 
otherwise provided in this chapter." 

The Brown Act's "personnel exception" to the open 
meeting rule, found at section 54957, provides in 
relevant part: "Nothing contained in this chapter 
shall be construed to prevent the legislative body of 
a local agency from holding closed sessions ... 
during a regular or special meeting to consider the 
appointment, employment, evaluation · of 
performance, discipline, or dismissal of a public 
employee or to hear complaints or charges brought 
against the employee by another person or 
employee unless the employee requests a public 
session. · 
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"As a condition to holding a closed session on 
specific complaints or charges brought against an 
employee by another person or employee, the *573 
employee shall be given. written notice of his or her 
right to have the complaints or charges heard in ali 
open session rather than a closed session, which 
notice shall be delivered to the employee personally 
or by mail at least 24 hours before the time for 
holding the session. If notice is not given, any 
disciplinary or other action taken by the legislative 
body against the employee based on the specific 
complaints or charges in the closed session shall be 
null and void." [FN3] 

FN3 Ordinarily, acts of a legislative body 
in violation of the Brown Act are not 
invalid; they merely subject the member of 
the governing body to criminal penalties. ( 
Griswold v. Mt. Diablo Unified Sch. Dist. 
(1976) 63 Cal.App.3d 648, 657-658 [134 

. Cal.Rptr. 3]; § 54959.) Section 54957 thus 
affords an employee wrongfully deprived 
ofw1itten notice a valuable remedy. 

"[T]he underlying pw·poses of the 'personnel 
exception' are to protect the employee from public 
embarrassment and to permit free and candid 
discussions of personnel matters by a local 
governmental body." (San Diego U11io11 v. City 
Council (1983) 146 Cal.App.3d 947, 955 [196 
Cal.Rptr. 45).) We must nonetheless "construe the 
'personnel exception' narrowly and the 'sunsbine 
law' liberally in favor of openness [citation] .... " ( 
Ibid.) 

In Furtado v. Sierra Community College ( 1998) 68 
Cal.App.4th 876 [80 Cal.Rptr.2d 589], the court 
interpreted the first paragraph of section 54957 to 
allow an employee to request a public hearing only 
where "complaints or charges" are involved. It 
reasoned the phrase " 'unless the employee requests 
a public session' " applies only to the immediately 
preceding phrase " 'or to hear complaints or charges 
brought against the employee' .... " (68 Cal.App.4th 
at p. 881.) (3) "An accepted rule of statutory 
construction is that qualifying words and phrases, 
where no contrary intention appears, refer solely to 
the last antecedent." (Ibid.) 

(2b) The Furlado court held that negative 

comments in an employee's performance evaluation 
did not constitute "complaints or charges" within 
the meaning of section 54957. "[T]o merge 
employee evaluations into the category of 
'complaints or charges' in order to permit an open 
session is effectively to rewrite the statute." ( 
Furtado v. Sierra Community College, supra, 68 
Cal.App.4th at p. 882.) "[T]he Legislature has 
drawn a reasonable compromise, leaving most 
personnel matters to be discussed freely and 
candidly in closed session, but permitting an 
employee to request an open session to defend 
against specific complaints or charges brought 
against him or her by another in di vi dual." (Ibid.; see 
also Fischer v. Los Angeles Unified School District 
(1999) 70 Cal.App.4th 87 [82 Cal.Rptr.2d 452] 
[performance evaluation of probationary teacher 
does not constitute the bringing of "specific 
complaints or charges"].) "574 

( 4a) Here, in contrast to Furtado and Fischer, the 
Commission concedes this matter does not involve 
a routine employee performance evaluation but 
"specific complaints or charges" other police 
officers brought . against Bollinger. [FN4] It 
contends, though, that Bollinger was not entitled to 
24- hour written notice of its August 3, 1995, closed 
session, because it was solely for the purpose of 
deliberali11g whether the complaints or charges 
justified disciplinary action rather than conducting 
an evidentiary hearing thereon. 

FN4 Ottilie's written report shows several 
police officers accused Bollinger of 
disobeying numerous orders and failing to 
properly document tbe chain of custody of 
evidence. 

The Commission relies upon the clause in the 
second paragraph of section 54957, which provides 
"the employee shall be given written notice of his or 
her right to have the complaints or charges heard in 
open session rather than a closed session[.]" (Italics 
added.) We also note that in the first paragraph of 
section 54957, the Legislature used "to consider" in 
reference to the "appointment, . employment, 
evaluation of performance, discipline, or dismissal" 
of an employee, but used "to hear" in reference to 
"complaints or charges brought against the 
employee by another person or employee." To 
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"consider" is to "delibernte upon(.]" (American 
Heritage Diet. ( 1981) p. 284, col. I.) To "hear" is to 
"listen to in an official ... capacity[.]" (Id. at p. 607, 
col. 2.) A "hearing" is "[a] proceeding of relative 
fonnality ... , generally public, with defmite issues of 
fact or of law to be tried, in which witnesses are 
heard and evidence presented." (Black's Law Diet. . 
(6th ed. 1990) p. 721, col. l.) The plain language of 
section 54957 lends itself to the interpretation the 
Commission urges. 

The statute's legislative history further supports the 
Commission's position. The second paragraph of 
section 54957 was enacted by parallel Assembly 
and Senate Bills. (Stats. 1993, ch. 1136, § 12 
(Assem. Bill No. 1426 (1993-1994 Reg. Sess.)); 
Stats. 1993, ch. 1137, § 12 (Sen. Bill No. 36 
( 1993-1994 Reg. Sess.)).) As originally introduced, 
both bills read in part: "As a condition to holding a 
closed session on the complaints or charges lo 
consider disciplinary action or to consider 
dismissal, the employee shall be given w1·itten 
notice of his or her right to have a public hearing 
rather than a closed session, which notice shall be 
delivered to the employee personally or by mail al 
least 24 hours before the time for holding the 
session." (Sen. Bill No. 36 (1993-1994 Reg. Sess.) § 
17; Assem. Bill No. 1426 (1993-1994 Reg. Sess.) § 
17, italics added.) 

Later, however, the italicized language was deleted 
and the bills were altered to what now appears in 
paragraph two of section 54957, cited ante. (Assem. 
Amend. to Sen. Bill No. 36, § 12 (1993-1994 Reg. 
Sess.) Aug. 19, 1993; Sen. Amend. to Assem. Bill 
No. 1426, § 12 (1993-1994 Reg. Sess.) *575 Sept. 
8, 1993.) The Legislature· thus specifically rejected 
the notion an employee is entitled to 24-hour 
written notice when t11e closed session is for the· 
sole purpose of considering, or deliberating, 
whether complaints or charges brought against the 
employee justify dismissal or disciplinary action. (5 
) "The rejection of a specific provision contained in 
an act as originally introduced is 'most persuasive' 
that t11e act should not be interpreted to include 
what was left out. [Citations.]" (Wilson v. City of 
Laguna Beach (1992) 6 Cal.App.4th 543, 555 (7 
Cal.Rptr.2d 848].) (4b) Accordingly, we conclude a 
public agency may deliberate in closed session on 
complaints or charges brought against an employee 

·without providing the statutory notice. 

B 

Under the particular facts here, however, a question 
remains: Was Bollinger entitled to be "heard," 
within the meaning of section 54957, by the 
Commission before it recessed into closed session 
to deliberate whether to adopt the factual findings 
and recommendation of the single hearing officer? 

Bollinger argues the Commission violated his 
procedural due process rights by denying him the 
opportunity to respond to Ottilie's written factual 
findings and recommendation before it made its 
final decision. The Commission counters that the 
evidentiary hearing before a single hearing officer, 
and the opportunity to seek judicial review, satisfied 
due process requirements. (FN5] 

FN5 Because due process principles were 
not raised in the trial court or in the initial 
appellate briefmg, we asked the parties to 
provide supplemental letter briefs on the 
issue. We have taken their responses into 
consideration. 

(6) " 'The Fourteenth Amendment· to the United 
States Constitution "places procedural constraints 
on the actions of government that work a 
deprivation of interests· enjoying the · stature of 
'property' within the meaning of the Due Process 
Clause." [Citations.] The California Constitution 
contains a similar provision. [Citations.]' " (Townsel 
v. San Diego Metropolitan Transit Development Bd. 
( 1998) 65 Cal.App.4th 940, 946 [77 Cal.Rptr.2d 
231].) "[I]n cases of public employment, the 
employee is entitled to due process in matters 
involving contemplated discipline." (Robinson v. 
State ·Personnel Bd. ( 1979) 97 Cal.App.3d . 994, 
1005 (159 Cal.Rptr. 222] (cone. opn. of Evans, J;).) 

"Minimal standards of due process require that a 
public employee · receive, prior to imposition of 
discipline: ( 1) Notice of the action proposed, (2) the 
grounds for discipline, (3) the charges and materials · 
upon which the action is *576 based, and (4) the 
opportunity to respond in opposition to the 
proposed action. (Williams v. County of Los Angeles 
(1978) 22 Cal.3d 731, 736 [150 Cal.Rptr. 475, 586 
P.2d 956}; Skelly v. State Personnel Bd. (1975) 15 
Cal.3d 194, 215 [124 Cal.Rptr. 14, 539 P.2d 774].) 
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To be meaningful, the right to respond must afford 
the employee an opportunity to present his side of 
t11e controversy before a reasonably impartial and 
noninvolved reviewer who possesses the authority 
to recommend a final disposition of the matter." ( 
Titus '" Civil Service Com. (1982) 130 Cal.App.3d 
357, 362-363 [181 Cal.Rptr. 699); accord, Linney v. 
Turpen ( 1996) 42 Cal.App.4th 763, 770 [ 49 
Cal.Rptr.2d 813); Coleman v. Regents of University 
of California (1979) 93 Cal.App.3d 521, 526 (155 
Cal.Rptr. 589].) The use of a single hearing officer, 
whose findings and proposed decision are adopted 
by the public agency, complies with due process. ( 
Nat. Auto. & Cas. Co. v. Ind. Acc. Com. (1949) 34 
Cal.2d 20, 29-30 (206 P.2d 841).) 

(4c) In Titus \I. Civil Service Com., supra, 130 
Cal.App.3d 357, a lieutenant in the sheriff's 
department received notice of his proposed 
discharge. He was given the materials upon which 
the disciplinary action was based and the 
opportunity to respond orally or in writing. After 
the employee argued his position to a chief, the 
chief recommended his firing. The undersheriff and 
two assistant sheriffs reviewed the matter and 
adopted the chief's recommendation. The employee 
appealed to the Civil Service Commission of Los 
Angeles County, which adopted the hearing officer's 
recommendation and sustained the firing. 

The employee then sought a writ of mandate to 
compel his reinstatement, arguing his due process 
rights were _violated when he was precluded from 
responding to the chiefs recommendation before a 
final decision was made. In affirming the lower 
court's denial, the court explained: "The record 
discloses that Chief Knox possessed the authority to 
recommend the ultimate disposition to the charges 
against appellant, subject only to review by a panel 
consisting of the undersheriff and two assistant 
sheriffs .... Appellant was permitted to present his 
side ·of the controversy. Due process requires 
nothing more." (Titus v. Civil Service Com., supra, 
130 Cal.App.3d at p. 363.) 

The Administrative Procedure Act (§ 11500 et 
seq.), applicable to certain state agencies, provides 
that if a contested matter is heard by an 
administrative law judge, the agency may adopt the 
written proposed decision in its entirety. In Greer v. 
Board of Education (1975) 47 Cal.App.3d 98 [121 
Cal.Rptr. 542], the court held that in that instance 

an employee has no right to receive the hearing 
officer's proposed decision or present any argument 
to tbe full agency before it acts. The court noted the 
aggrieved party's remedy *577 is to seek 'review in 
the superior cou11 on the basis of the evidentiary 
hearing record. [FN6] (Id. atpp.110-112; § 11517.) 

FN6 Here, the City of San Diego's civil 
service rules required that a reporter record 
testimony taken at the evidentiary hearing. 

In Dami v. Dept. Alcoholic Bev. Control ( 1959) 
176 Cal.App.2d 144, 154 · [1 Cal.Rptr. 213), the 
court likewise held "neither the language· of [section 
11517] nor constitutional principle requires that the 
proposed decision [of the hearing officer] be served 
prior to the rendition of the final one." (Accord, 
American Federation of Teachers v. San Lorenzo 
etc. Sch. Dist. ( 1969) 276 Cal.App.2d 132, 136 [80 
Cal.Rptr. 758]; Stoumen v. Munro (1963) 219 
Cal.App.2d 302, 314 (33 Cal.Rptr. 305); Strode v. 
Board of Medical Examiners (1961) 195 
Cal.App.2d 291, 297-298 (15 Cal.Rptr. 879).) It is 
only when the agency does not adopt the hearing 
officer's recommendation and reviews the evidence 
itself that the employee has the opportunity to argue 
the matter to the agency. (Hohreiter v. Garrison 
(1947) 81 Cal.App.2d 3 84, 396 [ 184 P .2d 323); § 
11517, subd. (c).) 

California's Civil Service Act (§ 18500 et seq.) 
similarly provides the board may adopt the 
proposed decision of its representative or may hear 
the matter itself. Only in the latter instance is the 
employee allowed to make additional argument to 
the board. (§ 19582.) In Sinclair v. Balcer (1963) 
219 Cal.App.2d 817 [33 Cal.Rptr. 522), the court 
rejected the notion due process was violated where 
the board adopted the hearing officer's 
recommendation without allowing the employee to 
respond. The court found dispositive the reasoning 
of the cases concerning the Administrative 
Procedure Act. (Id. at pp. 822-823; accord, Fichera 
v. State Personnel Board (I 963) 217 Cal.App.2d 
613, 620 [32 Cal.Rptr. 159) (" ... due process is 
supplied by the hearing officer's taking of evidence, 
his findings and proposed decision, the decision of 
the board based on the findings and proposal, and 
by review by the court even though the last is not a 
trial de nova, followed by this appeal").) 
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Where an administrative agency relegates the 
evidentiary hearing to one or more of its members, 
we observe the better practice would be to give the 
employee the opportunity to respond orally or in 
writing .to the factual findings and recommendation 
before a final decision is made. [FN7) A hearing 
officer's report may contain critical inaccuracies and 
the employee's ability to address them would benefit 
everyone and result in a fairer process. *578 

FN7 In its supplemental letter brief, the 
Commission advises that after Bollinger's 
case was heard, its rules were modified to 
allow an employee to challenge the 
proposed decision in writing prior to the 
final decision. The provision, however,, 
expired after. six months and has 
apparently not been renewed. 

Given the above authorities, however,. we are . 
constrained to conclude Bollinger's minimum due 
process rights were satisfied. He received notice of 
the proposed demoti_on and the basis therefor and 
had the opportunity to fully -respond at a public 
evidentiary hearing. Ottilie was a "reasonably 
impartial and noninvolved reviewer," and under the 
City of San Diego's civil service rules, he had the 
authority to recommend a final disposition of the 
matter. Moreover, Bollinger could have sought 
review of the substantive merits of the 
Commission's decision in his petition for writ relief, 
based upon. the record of the evidentiary hearing 
before Ottilie. [FNB] 

FNB While Bollinger did seek writ relief, 
he raised only the Brown Act issue and 
failed to submit the administrative hearing 
record or challenge the substantive merits 
of the Commission's decision. · · 

It follows that because Bollinger had no legal right 
to learn of or respond to Ottilie's factual findings 
and recoriunendation before the Commission 
ratified them, no portion.of its August 1995 meeting 
can be construed as a "bearing" on complaints or 
charges within the meaning of section 54957. 
Rather, the 'matter was confined to deliberation 
which, as discussed, may be held in closed session. 

. In sum, contrary to the trial courts' ruling, the 
Commission did not run afoul of the Brown Act and 
its action is valid. [FN9] 

FN9 Given our holding, we deny without 
discussion Bollinger's request for sanctions 
under Code of Civil Procedure section 907 
on the ground the Commission's appeal is 
frivolous. 

Disposition 
The judgment 'is reversed. Bollinger to pay the 
Commission's costs on appeal. 

O'Neill, J., [FN*] concurred. 

FN* Judge of the San Diego Superior 
Court, assigned by the Chief Justice 
pursuant to article VI, section 6 of the 
California Constitution. 

WORK, Acting P. J., 

Concurring.-Although I concur in the opinion, I 
write separately to identify the nall'OW context of 
the legal issue we address in part II.A as presented 
to the trial court by Michael Bollinger's petition for 
mandate and the narrow confines of the trial court's 
judgment in response to tl1at petition which is a 
subject of this appeal. 

I also point out the procedural due process 
discussion in part II.B fails to consider the 
significance of the fact that, .in this case, the bearing 
officer whose findings of fact and recommendation 
were considered by the San Diego Civil Service 
Commission (Commission) in executive session, 
was himself a commissioner and was present when 
his fellow commissioners *579 considered his 
findings and recommendation. In response to our 
letter inquiry, we were advised, "The full 
Commission routinely meets with the hearing 
officer to fully discuss the proposed report of the 
hearing officer and ratify the findings that are 
prepared prior to the meeting." We were further 
advised that although more than three months 
transpired between the conclusion of the evidentiary 
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hearing on these complaints and charges and the 
ratification of the hearing officer's findings and 
recommendation, Bollinger was first apprised of 
those findings and recommendation when served 
with a copy of the Commission's ratification 
decision. 

A. 

Bollinger's pelltmn for mandamus sets forth one 
narrow issue: whether the ratification action taken 
by the full Commission in closed session following 
a public evidentiary hearing was null and void for 
failure to notify Bollinger in writing that he also had 
the right to have the Commission's later ratification 
deliberations in open session. The issue was posed 
in light of the facts of this case. Here, Bollinger's 
evidentiary proceedings were heard by a single 
member of the Commission who had been 
designated as a hearing officer. More than three 
months after its conclusion, Bollinger received oral 
notice of the Commission's intent to meet in closed 
session to determine whether to ratify the hearing 
officer's findings and recommendation. Bollinger 
did not receive a copy of the hearing officer's 
findings or his recommendation. In spite of the oral 
notice, Bollinger did not make a specific request to 
have the deliberative session open. 

Relevant to this appeal, the trial court found that 
although Bollinger was orally informed the 
deliberations would be held in a closed session, he 
never made a request for a public session. Finding 
actual notice irrelevant, the trial court confined its 
decision solely to whether Government Code 
section 54957 requires the Commission to give 

· Bollinger written notice of a right to have the 
ratification deliberations conducted in public. 
Therefore, the court below did not, nor do we, 
address the broader issue of whether, had Bollinger 
specifically requested that deliberative process to be 
open, the failure to accede to his request would be a 
Ralph M. Brown Act violation. 

B. 

Turning to the procedural due process discussion, I 
agree with the analysis as a stated general 
proposition. However, had the issue been framed in 
light *580 of the facts of this case, we would have 
had to address it in a more meaningful context. 

First, it is true that procedural due process is 
usually satisfied by the mere availability of an 
appellate remedy. However, in a practical sense, in 
cases such as this, appellate review is less U1an 
meaningful to one who is denied the right to present 
his case, to argue its merits, and to dissect factual 
findings for the edification of those faceless 
decision makers who are empowered to remove, 
demote or discipltne. As the question is posed in 
our opinion, we only decide that constitutional 
procedural due process did not require, altl10ugh we 
believe it preferable, to permit Bollinger to appear 
before the full Commission after first receiving the 
hearing officer's recommended findings, for the 
purpose of enlightening the Commission members 
as to Urnir validity and whether the evidence was 
fairly characterized in that report. 

Be that as it may, there is an additional significant 
fact which we obtained from the parties upon our 
direct inquiry which sets this case apart from those 
cited. That is, the hearing officer Commission 
member whose findings and recommendation were 
ratified by the Commission was present in the 
closed session while his fellow Commission 
members engaged in the deliberations. Thus, 
Bollinger, who was not even apprised of the hearing 
officer's findings and recommendation until after 
they were ratified, was excluded from the 
Commission's "free and .candid" discussion of his 
fate in the presence of the hearing officer who was 
present to defend, encourage, enlighten and "freely 
and candidly" respond to any concerns expressed by 
his fellow Commission members. Whether the 
hearing officer did anything more than merely sit 
silently and impassively while his findings and 
recommendation were considered and ratified by 
the Commission, or in fact participated in some 
manner during the closed proceedings, is not shown 
in this record. However, the fact of his presence 
alone, in a position to defend his findings and 
recommendation while preventing Bollinger from 
even being aware of their nature let alone having 
U1e ability to argue their validity to the Commission, 
transcends the procedural unfairness considered in 
any of the numerous cases cited by the majority. 
However, whether a hearing officer/commissioner's 
presence while his colleagues deliberate to ratify his 
findings in closed sessions, coupled with the failure 
to disclose the nature of those findings to the 
affected employee, denying him the oppo11unity to 
argue their validity before the commissioners meet 
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in closed session with the hearing officer may deny 
the procedural due process guaranteed by the 
Fourteenth Amendment and article I, section 7, 
subdivision (a) of the California *581 Constitution, 
although a significant concern, is an issue not raised 
in this appeal. (FNl] 

FN I During oral argument in a recent 
unpublished case, ·Kathan v. Civil Service 
Com. (Mar. I 0, 1999) D0288 l 2, the city 
attorney advised that the commission had 
adopted an interim policy, pending a 
decision in this matter, for the commission 
to hold its deliberations on personnel 
matters arising out of complaints and 
charges in open session. We were told that 
conducting those deliberations openly ha.d 
created no impediment to efficiency, 
appropriate disposition of those matters or 
candor. 

Therefore, subject to the comments expressed 
herein, I concur. *582 

Cal.App.4.Dist., 1999. 

Bollinger v. San Diego Civil Service Com. 

END OF DOCUMENT 
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CERTIFIED FOR PUBLICATION 
,,_ 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

FOURTH 'APPELLATE DISTRICT 

DMSIONTWO 

ROBERT KOREY WOODBURY, A 
Minor etc., et al. 

Plaintiffs and Respondents; 

v. ,·,. ; 

PATRICIA BROWN-DEMPSEY; as -
Superintendent, etc., et al., 

Defendants and A 

E031001 

(Super.Ct.No. MCV3999) 

OPINION 

-APPEAL from the SuperioriCourt of San Bernardit.io County. Bert L. Swift and 

John M. Pacheco, Judges.* Reversed with directions. 

Girard & Vinson, ChristianM1/Keiner, William F. Schuetz, Jr:, and Scott K. 

Holbrook for Defendants and Appellants .. 

_., ... 

*Judge Swift heard the writ proceedings; Judge Pacheco heard the second motiori 
for attorney fee's; ' ,-, 
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Miller Brown & Dannis, Nancy B. Bourne, Sue Ann Salmon Evans, and Elizabeth 
. i 

Rho-Ng for Education Legal Alliance of the Califoniia Schooi' Boards Association as 

Arnicus Curiae on behalf of Defendants and Appellants. , _ 
- ··-. 

Merele D. Chapman for plaint~ffs anq Respondents. 

Plaintiffs and respondents are five high school students in the Morongo Unified 

School District (the District).1 They were members of the football team accused of 

. ·-
sexual battery and other misconduct arising out of several locker room incidents. The . 

District proposed to expel the students at a disciplinary hearing h~ld before the i;:>istrict's 

governing board of trustees (the Trustees). The students, pursuant to Education Code 

section 48918, subdivision (i)(l), requested that certain :witnesses be subpoenaed to 

attend the disciplinary hearing. The Trustees refused to issue the subpoenas . 
... ; 

After the disciplinary hearings, the Trustees expelled the stl.lderits. The srudents 

appealed to defendant San Bernardino County .Board of Education (the County Board).2 

' 
The County Board upheld the expulsions. 

The students petitioned the San Bei;nardino County.Superior Court for a-writ of 

administrative mandate requiring the school board to. iss_ue the sµbp()enas. ·The ,trial court , . 

1 Six students were involved in the alleged misconduct. One of the six dismissed 
his petition for administrative mandate, without prejudice, in the proceedings below. 
That s:t\ldent, Blake Poist, is not. a party ,to this appeal. . . , , 

2 The .County Board was not named as an appellant in the notices of appeal fil_ed in 
the superior court. 
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granted the writ. The court held that the issuance of subpoenas was mandatory under the 

statute. 

Defendants and appellants, the individual Trustees, the District, the District 

superintendent of schools, and the principal and vice-principal of the students' high 

school, appeal the trial court's ruling. They argue that the trial court misinterpreted the 

statute and relevant legislative history. We shall reverse. 

FACTS AND PROCEDURAL HISTORY 

A. Summary of the Alleged Incidents 

The charges against the six students involved several discrete events that took 

place in the football squad locker room. 

The first incident took place in late August of 2000. Plaintiff and respondent 

Nathan Leatherman was alleged to have made another boy lick a stick of deodorant. 

Leatherman then stated that he had used the deodorant to "wipe his butt." 

The second and third incidents took place on the afternoon of September 6, 2000. 

Plaintiffs and respondents Derrick Aguilar and GleW1 Briggs, and possibly others, forced 

another boy (referred to in the proceedings as Student A) to the ground and held him 

down. Plaintiff and respondent Steven Hill then slapped Student A in the face with his· 

penis. Minutes later, Leathennan, Aguilar, and Hill, together with plaintiffs and 
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respondents Blake Poist3 and Korey Woodbury, wrestled yet another boy (Student F) to 

the floor. Poist had a wooden dildo; after a struggle, the aggressors managed to pull 

down Student F's pants and insert the wooden dildo into his anus. 

The final incident took place in mid-October of 2000. Leatherman allegedly made 

Student F march around the locker room with the wooden dildo in his mouth. 

Leatherman also manipulated the wooden dildo in Student F's mouth, simulating oral 

copulation. When Leatherman saw another boy watching him, Leatherman put a real 

chicken's foot in that boy's mouth, and made both victims march around the locker room. 

B. Disciplinarv Proceedings 

The District informed the students and their parents that the principal had 

recommended their expulsion. The expulsion hearing before the Trustees was set for 

December 12, 2000. The students engaged Dr. Mark Lopez, director of a student rights 

advocacy center, as their representative. 

On behalf of the students, Dr. Lopez wrote a letter to the Trustees, requesting that 

all six hearings be held at the same time, and that the hearings be open to the public. Dr. 

Lopez further requested that the Trustees "issue subpoenas for the purpose o~ requiring 

attendance ... of witnesses who have evidence that is relevant to this alleged discipline 

matter." Dr. Lopez indicated that the students believed that witnesses against them had 

been intimidated into making false accusations. 

3 Strictly speaking plaintiff Poist is not a respondent. See footnote 1, ante. 
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The Trustees responded, agreeing to hold all the hearings simultaneously and to 

have the hearings open to the public. The Trustees gave notice of the scheduled time and 

place of the hearings. The Trustees further stated that, "[ w ]hile Education Code section 

48918 does authorize governing boards to issue subpoenas for expulsion hearings, it does 

not require such action. The [Trustees] ha[ ve] never issued subpoenas in the past and 

decline[] to do so in these pending matters." 

On December 6, 2000, Dr. Lopez wrote to the Trustees asking that numerous 

persons be present to testify at the hearings. Dr. Lopez adverted to his earlier, denied, 

request for subpoenas, and took the position that the Trustees should "accept[] 

responsibility of insuring the production of all witnesses that the students deem necessary 

in the presentation of the students' case." The witnesses for whom Dr. Lopez requested 

subpoenas included the District superintendent, the assistant superintendent for 

educational services, the principal and vice-principals of Yucca Valley High School, the 

school's athletic director and ten football coaches, the school's "campus supervisors," 

and a classroom aide. Dr. Lopez did not indicate the nature of testimony expected of 

these witnesses, except his reiterated allegations that District agents or employees 

somehow coerced witnesses into giving false statements, or intimidated other witnesses 

from coming forward, or suppressed their statements. In addition to the specifically 

named witnesses, Dr. Lopez stated that the students intended to call "approximately 20-

25 Yucca Valley HS students." Dr. Lopez declined to name the proposed student 
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witnesses, allegedly "because they fear that the ... administrators will threaten, harass or 

intimidate them prior to the hearing while they are attending school." 

The Trustees replied on December 8, 2000, indicating that a number of the 

football coaches were not District employees, but had served temporarily during the 

football season as "walk-on coaches." The Trustees reported that "[a]ll other employees 

in your request have been notified of your request for their voluntary appearance." 

The administrative record contains one exemplar of the "notification" of request 

for voluntary appearance issued by the· District to its employees. It stated: "Please be 

advised that [the students] ha[ve] requested that the following witnesses be present and 

give testimony at the expulsion hearing now scheduled [giving the date, time, and 

location, but not naming any witnesses]. [ir:J The Board of Education has not issued a 

subpoena for the attendance of any witnesses in this matter. Therefore, neither the 

district nor the students can compel attendance at this hearing. In all likelihood, Mr. 

' 
Lopez will be presenting his case after the end of your duty day. Your attendance in 

response to this request is purely voluntary on your part." 

Dr. Lopez issued a supplemental witness list on December 12, 2000, the date the 

hearings were scheduled to begin, naming the Trustees' president, and the District's 

employee in charge of attendance and expulsion as witnesses. As before, Dr. Lopez · 

referred to his earlier request for subpoenas, repeated his allegations of intimidation and 

coercion, and demanded that, if the Trustees did not issue subpoenas, they assume 

responsibility for producing the students' requested witnesses at the hearings. 
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The hearings commenced as scheduled on December 12, 2000. Dr. Lopez again 

raised the issue of subpoenas, making an "offer of proof' that the individual Trustees he 

had sought to subpoena would be examined concerning their role in the decision not to 

issue subpoenas. 

In the balance of the hearings on that date, two of the victims testified in closed 

session. The hearings resumed on December 13, 2000, with evidence from the vice-

principal who had conducted an initial investigation into the alleged incidents. The 

hearings were not able to be concluded on that date. The Trustees recessed the hearings 

to December 19, 2000. Dr. Lopez, insisting that the students had a statutory right to a 

continuous hearing, objected to the December 19 date. The Trustees overruled the 

objection, and ordered the hearings to resume on December 19. 

The transcript indicates that the hearings were marred by something of a circus 

atmosphere, with outbursts from the parents and others who were present, including 

' 
direct appeals by Dr. Lopez to the audience. A great deal of time in the initial two days 

of the hearings was taken up with wrangling over collateral issues and arguments. At the 

resumption of the hearings on December 19, therefore, the Trustees had certain remarks 

added to the record, appealing to those present to respect proper decorum and to allow 

the hearings to proceed in an orderly manner. The District's counsel and Dr. Lopez were 

admonished to focus their presentations upon factual matters concerning the occurrence 

or nonoccurrence of the events upon which the allegations were based. The advocates 

were further instructed not to approach witnesses or the board members, to speak only 
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from the podium provided, to remain seated when not at the podium, to refrain from 

addressing the audience directly or from making gestures to the audience, to refrain from 

improper or argumentative questions, and to refrain from arguing with the board 

members or their advisor. In addition, the audience was cautioned to refrain from 

making displays (e.g., cheering or clapping). The Trustees indicated that, if the 

procedural guidelines were not observed, the hearings would be recessed and conducted 

in the absence of anyon~ except legitimate participants. 

The Trustees' legal advisor called upon Dr. Lopez to resume his cross

examination of the vice-principal. Dr. Lopez continued his obstructionist tactics, 

however, challenging the advisor: "I'm not going to stand at the podium. So are you 

going to arrest me? That's the big question, isn't it, Mr. Patterson [the Trustees' legal 

advisor]? 

"MR. PATTERSON: If you're not going to comply, Dr. Lopez, the decision is in 

your hands, because we'll recess right now. 

"DR. LOPEZ: Mr. Patterson, you can recess all you want to .... 

"MR. PATTERSON: Are you going to comply with the procedures or not? 

"DR. LOPEZ: First I have to ask and I asked before, are you making that under 

the Brown Act? 

"MR. PATTERSON: Are you going to comply with the procedures or not? 

"DR. LOPEZ: I asked a question, Mr. Patterson. You're the hearing advisor.',' 
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The Trustees, having given Dr. Lopez several opportunities to behave civilly, 

immediately recessed the hearings to the following day, "with only the students, their 

parents, attorney, advocate, and press present." 

On December 20, 2000, the hearings resumed at 9:00 a.m. The Trustees' legal 

advisor invited Dr. Lopez to resume his cross-examination. Instead, Dr. Lopez stated, 

"pursuant to Education Code section 48918(a), the students will ask for a 30-day 

postponement," and apparently presented a document making such a written demand. 

Without waiting for a reply, he told his clients, "Let's go"; Dr. Lopez, the accused 

students and their families apparently then left the hearing room en masse. The Trustees 

denied the request for a postponement and directed an officer in attendance to inform Dr. 

Lopez and the students, who were apparently outside the hearing venue, that the hearings 

would be immediately resumed. Dr. Lopez reportedly said, '"They can do what they 

want,"' and departed. 

The hearings then resumed with documentary and testimonial evidence. 

Ultimately the Trustees voted to expel all six students. 

The students appealed their expulsions to the County Board. The County Board 

affinned all six expulsions. 

C. Writ Proceedings 

The students then filed a petition for writ of administrative mandate, alleging 

numerous errors in the disciplinary proceedings. The trial court ruled against the students 

as to each point raised, save one: the Trustees' refusal to issue subpoenas for the 
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students' r~quested witnesses. Otherwise, the court would have affirmed the expulsions, 

with certain modifications not pertinent here. The trial court construed the relevant 

provisions of the Education Code to impose upon the Trustees a mandatory duty to issue 

the requested subpoenas; the refusal to do so deprived the students of due process and 

required either a new hearing, with the opportunity to subpoena witnesses, or 

expungement of the students' records. 

The court's judgment denied the students' request for attorney fees and costs 

under Government Code section 800.4 The students brought a new motion for attorney 

fees, however, before another judge on a private attorney general theoryS and were 

awarded attorney fees. 

4 Government Code section 800 provides: "In any civil action to appeal or review 
the award, finding, or other determination of any administrative proceeding under this 
code or under any other provision of state law, except actions resulting from actions of 
the State Board of Control, where it is shown that the award, finding, or other 
determination of the proceeding was the result of arbitrary or capricious action or conduct 
by a public entity or an officer thereof in his or her official capacity, the complainant if 
he or she prevails in the civil action may collect reasonable attorney's fees, computed at 
one hundred dollars ($100) per hour, but not to exceed seven thousand five hundred 
dollars ($7 ,500), where he or she is personally obligated to pay the fees; from the public 
entity, in addition to any other relief granted or other costs awarded. 

"This section is ancillary only, and shall not be construed to create a new cause of 
action. 

"Refusal by a public entity or officer thereof to admit liability pursuant to a 
contract of insurance shall not be considered arbitrary or capricious action or conduct 
within the meaning of this section." 

5 Code of Civil Procedure section 1021. 5. 
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D. Present Appeal 

The Trustees, individually and as a governing board, the District, and the high 

school principal and vice-principal (collectively, defendants) appealed the judgment and 

the award of attorney fees. Defendants raise two points on appeal. First, they argue that 

the trial court misconstrued the pertinent statutory provisions. Defendants maintain that 

the relevant statute empowers school governing boards to issue subpoenas as a 

discretionary matter, and that issuing subpoenas is not mandatory upon request. Second, 

defendants argue the award of private attorney general attorney fees was improper. 

ANALYSIS 

I. The Subpoena Issue 

A. Standard of Review 

The main thrust of the appeal turns on the proper interpretation of Education Code 

section 48918, subdivision (i)(l). Statutory construction is a question oflaw, which this 

court reviews de novo. 6 

B. Education Code Section 48918 

Education Code section 48918 provides, among other things, for an evidentiary 

hearing when the governing board proposes to expel a pupil. Prnvisions dealing with 

notice, the opportunity to appear at the hearing, the attendance of counsel or an advocate, 

preparation of findings and of an administrative record, are included. As pertinent here, 
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Education Code section 48918 provides: "The governing board of each school district 

shall establish rules and regulations governing procedures for the expulsion of pupils. 

These procedures shall include, but are not necessarily limited to, all of the following: 

.. 
"(i)(l) Before the hearing has commenced, the governing board may issue 

subpoenas at the request of either the superintendent of schools or the superintendent's 

designee or the pupil, for the personal appearance of percipient witnesses at the hearing. 

After the hearing has commenced, the governing board or the hearing officer or 

administrative panel may, upon request of either the county superintendent of schools or 

the superintendent's designee or the pupil, issue subpoenas. All subpoenas shall be 

issued in accordance with Sections 1985, 1985.1, and 1985.2 of the Code of Civil 

Procedure. Enforcement of subpoenas shall be done in accordance with Section 11525 of 

the Government Code. 

"(2) Any objection raised by the superintendent of schools or the superintendent's 

designee or the pupil to the issuance of subpoenas may be considered by the governing 

board in closed session, or in open session, if so requested by the pupil before the 

meeting. Any decision by the governing board in response to an objection to the issuance 

of subpoenas shall be final and binding. 

{footnote continued.from previous page] 

6 Harustak v. Wilkins (2000) 84 Cal.App.4th 208, 212. 
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"(3) If the governing board, hearing officer, or administrative panel determines, in 

accordance with subdivision (f), that a percipient witness would be subject to an 

unreasonable risk of harm by testifying at the hearing, a subpoena shall not be issued to 

compel the personal attendance of that witness at the hearing. However, that witness 

may be compelled to testify by means of a sworn declaration as provided for in 

subdivision (f)." 

The question is whether the provision that the Trustees "may" issue subpoenas is a 

grant of discretionary power, or whether the statute creates a mandatory duty to issue 

subpoenas on request. 

C. The Trial Court's Interpretation of the Statute 

The trial court interpreted the word "may" in Education Code section 48918, 

subdivision (i)(l) simply as a term granting subpoena power. In .other words, where there 

had previously been no subpoena power vested in school district governing boards, the 

Legislature extended a grant of such power to the board: "the Legislature is granting 

subpoena power to the board by saying that the board may issue subpoenas." The trial 

court accepted the students' argument that, "in the context of a statute defining a public 

duty, the word 'may' is rnandatory."1 Further, cases in which the administrative agency 

at issue did not have subpoena power suggested to the court that "if an administrative 

agency does have subpoena power, a party is entitled to use it as a matter of right. 
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Otherwise, there would be no [reason that] the court would assume that the plaintiff 

'would have enjoyed' that subpoena power if the board had possessed it."8 The trial 

court below therefore viewed the statutory language, that a school district governing 

board "may" issue subpoenas, as mandatory: i.e., the board "is without discretion not to 

use [their subpoena powers] to issue subpoenas on the request ofa party before it." 

D. Education Code Section 48918, Subdivision (i)(l) Vests School Boards With 

Discretionruy Power to Issue Subpoenas in Expulsion Proceedings 

"'Our role in construing a statute is to ascertain the Legislature's intent so as to 

effectuate the purpose of the law."'9 In so doing, "[w]e consider first the words of the 

statute because they are generally the most reliable indicator oflegislative intent."10 We 

"'giv[e] to the language its usual, ordinary import and according significance, if possible, 

to every word, phrase and sentence in pursuance of the legislative purpose. . . . The 

words of the statute must be construed in context, keeping in mind the statutory purpose, 

and statutes or statutory sections relating to the same subject must be harmonized, both 

{footnote continued.from previous page] 

7 Citing Mass v. Board of Education (1964) 61Cal.2d612, 622-623. 
8 Citing Mohilefv. Janovici (1996) 51Cal.App.4th267, 299, 304 quoting Wool v. 

Maryland-Nat. Capital Park & Plan. Com 'n (D. Md. 1987) 664 F.Supp. 225, 230-231: 
"If the Board had possessed subpoena power, plaintiff would have enjoyed an additional 
avenue through which to present evidence in this case. But in light of the other means 
available to plaintiff, this Court is not convinced that the lack of subpoena power denied 
plaintiff the minimum procedural protections required by the Fourteenth Amendment." 

9 Jn re J. W. (2002) 29 Cal.4th 200, 209. 
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internally and with each other, to the extent possible. "'11 Rules of statutory construction 

are not to be rigidly applied in isolation, however. The touchstone is always the intent of 

the legislation. Thus, for example, the California Supreme Court has noted that "the rule 

against interpretations that make some parts of a statute surplus age is only a guide and 

will not be applied if it would defeat legislative intent or produce an absurd result."12 

Similarly, the "courts do not apply the expressio unius est exclusio alterius principle 'if 

its operation would contradict a discernible and contrary legislative intent.' 

[Citations.]"13 

The correct construction of a statute is not divorced from its context. "To 

determine the purpose of legislation, a court may," therefore, properly "consult 

contemporary legislative committee analyses of that legislation, which are subject to 

judicial notice. "14 · 

[footnote continued.from previous page] 

10 In re J. W., supra, 29 Cal.4th 200, 209. 
11 Quintano v. Mercury Casualty Co .. (1995) 11Cal.4th1049, 1055, quoting 

Dyna-Med, Inc. v. Fair Employment & Housing Com. (1987) 43 Cal.3d 1379, 1386-
1387. 

12 In re J. W., supra, 29 Cal.4th 200, 209. 
13 In re J. W., supra, 29 Cal.4th 200, 209. 
14 In re J. W., supra, 29 Cal.4th 200, 21 I. 
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1. The Words Do Not Evince an Intent to Create a Mandatory Dutv to Issue 

Subpoenas 

We look first to the words of the statute themselves. Education Code section 

48918, subdivision (i)(l) states that the governing board "may issue subpoenas." (Italics 

added.) Ordinarily, the word "may" connotes a discretionary or permissive act; the word 

"shall" connotes a mandatory or directory duty. 15 This distinction is particularly acute 

when both words are used in the same statute.16 

Education Code section 48918, subdivision (i)(2) provides that the governing 

board may rule upon any objections to the issuance of subpoenas, and that the governing 

board's decision regarding any such objection "shall be binding and final." Education 

Code section 48918, subdivision (i)(2) thus assumes that the issuance of subpoenas is 

subject to some kind of.evaluation by the governing board, and that the results of the 

governing board's evaluation lay the issue to rest. 

Where the statutory language is clear and unambiguous, there is no need for. 

judicial construction.17 Giving the words used here their ordinary import and meaning, 

we discern no particular ambiguity. The Legislature is presumably aware of the ordinary 

15 California Correctional Peace Officers Assn. v. State Personnel Bd. (1995) 10 
Cal.4th 1133, 1144-1145. 

16 Common Cause v. Board of Supervisors (1989) 49 Cal.3d 432, 443; Maryland 
Casualty Co. v. Andreini & Co. (2000) 81Cal.App.4th1413, 1420. -

17 Hoechst Celanese Corp. v. Franchise Tax Bd. (2001) 25 Cal.4th 508, 519; 
Praiser v. Biggs Unified School Dist. (2001) 87 Cal.App.4th 398, 401. 
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meaning assigned to the words "may" and "shall," and has used the word "shall" almost 

exclusively in enacting Education Code section 48918. The word "may" has been 

reserved for use only in stating that "the governing board may contract with the county 

hearing officer"18 to conduct an expulsion hearing, rather than conducting the hearing 

itself, and that the governing board "may issue subpoenas."· 

Based solely on the language of the statute, we would conclude that Education 

Code section 48918, subdivision (i)(l) prescribes a permissive, rather than a mandatory, 

act. 

The matter is not wholly free from all doubt, however; assuming that the provision 

is ambiguous, we may look to other aids in interpreting its meaning: If the statutory 

language is ambiguous, we may look to the legislative history, the background of the 

enactment, including apparent goals of the legislation, and public policy, to determine its 

meaning.19 We tum to these matters next. 

2. ·The Legislative History and the Purpose of the Legislation Indicate an Intent to 

Make Issuance of Subpoenas a Matter of Discretion 

The history of the enacting legislation demonstrates that, contrary to the students' 

thesis, Education Code section 48918, subdivision (i)(l) was intended to grant a 

discretionary authority, not to impose a mandatory duty. Education Code section 48918, 

18 Education Code section 48918, subdivision (d). 
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subdivision (i) began life as Assembly Bill 618 (AB 618), introduced by Assembly 

Member William Morrow. In its original form, AB 618 proposed to add a new 

subdivision to Education Code section 48918, as follows: 

"(i)(l) Before the hearing has commenced, the governing board shall issue . 

subpoenas and subpoenas duces tecum at the request of either the county superintendent 

of schools or his or her designee or the pupil, for the attendance of witnesses or the 

production of documents at the hearing. After the hearing has commenced, the 

governing board of the hearing officer or administrative panel may, upon request of 

either the county superintendent of schools or his or her designee or the pupil, issue 

subpoenas and subpoenas duces tecum .... " (Italics added.) 

The Legislative Counsel's Digest of the introduced bill explained: "Existing law 

requires the governing board of each school district to establish rules and regulations 

governing procedures for the expulsion of pupils, including a procedure that provides a 

pupil with a hearing to determine whether the pupil should be expelled .... 

"This bill would require, before a hearing on an expulsion has been commenced, 

the governing board of the school district to issues subpoenas and subpoenas duces tecum 

for the attendance of witnesses or the production of documents at the request of the 

county superintendent of schools ... or of the pupil. The bill would authorize, after the 

[footnote continued from previous page] 

19 Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.App.4th 116, 129; 
{footnote continued on next page] 
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hearing on an expulsion has commenced, the governing board or the hearing officer or 

administrative panel to issue subpoenas or subpoenas duces tecum at the request of the 

county superintendent of schools ... or of the pupil. 

" 

"Because the bill would place a new duty on the governing boards of school 

districts, it would constitute a state-mandated local program." (Italics added.) 

The impetus for the bill apparently was the concern expressed by one school 

superintendent that the power to compel witnesses to attend expulsion bearings was 

necessary when witnesses were reluctant to testify. 

An exchange of views among legislators and interested school groups resulted in 

modifications to the proposed bill. Among other things, some school officials believed 

that granting the subpoena power would make expulsion hearings more like civil or 

criminal courtroom trials: more cumbersome, more formal, more contentious, more 

protracted and more expensive. Some feared that making issuanc,e of subpoenas 

mandatory would lead to abuses by pupils, and would clog hearings with numerous 

"character" and other collateral witnesses. Further, school board members are often not 

trained in the law, and would have difficulties ruling on objections to subpoenas, or in 

[footnote continued.from previous page] 

Case v. Lazben Financial Co. (2002) 99 Cal.App.4th 172, 186. 
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distinguishing legitimate from illegitimate uses of the subpoena power. Changes were 

suggested to address these problems. 

The bill as amended read [with deletion indicated in strikeout type and additions in 

italics]: 

"(i)(l) Before the hearing has commenced, the governing board shall may issue 

subpoenas and subpoenas duces teoum at the request of either the county superintendent 

of schools or his or her the superintendent's designee or the pupil, for the attendemce of 

personal appearance of percipient witnesses or the production of documents at the 

hearing. After the hearing has commenced, the governing board or the hearing officer or 

administrative panel may, upon request of either the county superintendent of schools or 

his or her the superintendent's designee or the pupil, issue subpoenas and subpoenas 

duoes teSlim .... " 

The Legislative Counsel's Digest of the amended bill reflected the changes 

[alterations indicated as before]: "This bill would reEJ:liire authorize, before a hearing on 

an expulsion has been commenced, the governing board of the school district to issue 

subpoenas and subpoenas due es teeum for the attendance of personal appearance of 

percipient witnesses or the J3rodtistion of docaments at the request of the county 

superintendent of schools or his or her the superintendent's designee or of the pupil. ... 

" o o o O o 0 0 0 O I IO O •I 0 • 0 0 t I 0 0 0 

"Beeatise the bill would place a new duty on the gevern:in:g board of sehoel 

distriets, it would constitute a state manda-ted loeal program .... " 
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The amended language of the bill was retained in the final enactment of Education 

Code section 48918, subdivision (i). 

In our view, the alterations demonstrate with reasonable certainty that, although 

the bill as originally proposed would have created a mandatory duty to issue subpoenas 

before the hearing had commenced, and discretionary power to issue subpoenas once the 

hearing had begun, the bill as amended provided only for discretionary issuance of 

subpoenas, whether before or after the hearing had begun .. 

Revisions to a bill may properly be considered in construing the resulting statutory 

language.20 Here, the Legislature specifically rejected the word "shall" in the enactment, 

replacing it with the word "may." Further, the Legislative Counsel's Digest initially 

reported that school boards would be "required" to issue subpoenas upon request, but 

amended the description of the bill simply to "authorize" school boards to issue 

subpoenas -- a sensible description of a grant of power where .there had been none before. 

The bill as introduced was originally described as imposing a "new duty" on school 

boards, thus creating a state-mandated local program. The description of the amended 

bill deleted any reference to imposing a duty upon local school boards. (The bill as 

amended was ultimately evaluated as creating a state-mandated local program, however, 

but only insofar as enforcement of subpoenas in the superior court could result in 

reluctant witnesses being found guilty of a criminal contempt.) 
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We must construe an enactment to effectuate, and not to frustrate, the purpose of 

the law.21 The purpose of the legislation also militates in favor of construing the statute 

as granting an exercise of discretion, rather than creating a mandatory public duty to issue 

subpoenas. The legislative committee reports described the purpose as, "to make 

expulsion hearings more effective." That is, the proponents argued, "the subpoena power 

will increase the effectiveness of expulsion hearings by ensuring that vital witnesses (i.e., 

those who perceived the conduct) will participate. Currently, many witnesses do not 

appear at hearings." (Italics added.) 

It thus appears that the amendments to AB 618, restricting the issuance of 

subpoenas to "percipient witnesses". were intended to curb potential abuses by, e.g., 

subpoenaing numerous "character" witnesses, or witnesses who did not perceive the 

alleged misconduct, but whose evidence relates to collateral issues only. 

Our interpretation fully acco.rds with the maxim that statutes should be construed 

so as to avoid absurd results.22 

Construing Education Code section 48918, subdivision (i) to require mandatory 

issuance of subpoenas upon request would foreseeably embroil school boards in 

[footnote continued from previous page] 

20 See People ex rel. Mautner v. Quattrone (1989) 211 Cal.App.3d 1389, 1396. 
21 Wilcox v. Birtwhistle (1999) 21 Cal.4th 973, 977; DuBois v. Workers' Comp. 

Appeals Bd. (1993) 5 Cal.4th 382, 387. 
22 Mountain Lion Foundation v. Fish & Game Corn. (1997) 16 Cal.4th 105, 142; 

County of Los Angeles v. Smith (1999) 74 Cal.App.4th 500, 505. 
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protracted pre-hearing proceedings solely concerning contested rulings on the issuance of 

subpoenas. As correspondence during the pendency of AB 618 indicated, school board 

members are often volunteer citizens, untrained in the intricacies of evidence and legal 

procedures. Further, setting the pre-hearing subpoena proceedings and objections to one 

side, making expulsion hearings int9 full-blown trials, with the compelled attendance of 

many witnesses, will do little to enhance effectiveness of expulsion hearings. The 

purpose of the legislation is manifestly to provide school boards with a tool to be used 

when it is of benefit, rather than to create a mandatory duty to issue subpoenas upon 

demand. 

We note in passing that there is no necessity that the power to issue subpoenas be 

mandatory, or even that such a power exist all, to satisfy due process requirements. '"It 

is entirely possible that an agency without subpoena powers could secure the voluntary 

appearance of witnesses whose testimony would be sufficient to establish a substantial 

case .... ' [Citation.]"23 The mere provision of a .subpoena power does not, therefore, in 

itself require that the power be mandatory, rather than discretionary. Here, the context 

and background compel the conclusion that the power granted was intended to be 

discretionary. 

23 Townsel v. San Diego Metropolitan Development Bd. (1998) 65 Cal.App.4th 
940, 951. 
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E. Discretion to Issue Subpoenas Must Not Be Exercised Arbitrarily 

"Hundreds of laws and regulations are subject to interpretation and application by 

state and local agencies designated to administer them; in so doing, the exercise of 

discretion is common. And the courts routinely review these decisions for 'abuse of 

-discretion. "'24 An administrative agency may abuse its discretion if it acts arbitrarily or 

capriciously. More pertinently here, "[a] refusal to exercise discretion is itself an abuse 

of discretion."25 Thus, "although mandamus is not available to compel the ex_ercise of 

the discretion in a particular manner or to reach a particular result, it does lie to command 

the exercise of discretion-to compel some action upon the subject involved under a 

proper interpretation of the applicable law."26 

Here, the Trustees apparently adopted a blanket policy never to issue subpoenas. 

In so doing, the Trustees in essence abdicated their discretion, rather than exercising it. 

This, they may not do. Nonetheless, by analogy to the mandate of the California 

Constitution, article VI, section 13, we discern no miscarriage of justice which has 

resulted from the Trustees' procedural error in refusing to issue subpoenas in this case. 

F. No Abuse of Discretion Resulted From the Refusal to Issue Subpoenas in This 

24 Department of Alcoholic Beverage Control v. Alcoholic Beverage Control. 
Appeals Bd. (2002) 100 Cal.App.4th 1066, 1077. 

25 Morris v. Harper (2001) 94 Cal.App.4th 52, 62-63. 
26 Morris v. Harper, supra, 94 Cal.App.4th 52, 63. 
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The students named many witnesses -- individual Trustees, other administrators, 

numerous football coaches, and other school personnel -- and claimed they were 

"percipient" witnesses to the events at issue. They backed up these claims, however, 

with nothing other than bald assertion. Th_e only witness as to whom Dr. Lopez made an -

offer of proof was one of the Trustees, not to give evidence regarding the incidents for 

which the students were to be expelled, but to explain the Trustees' decision-making 

process in refusing the subpoenas. There was not the slightest indication that any of the 
- -

named witnesses for whom subpoenas were sought had any relevant information to 

impart. Dr. Lopez's entire conduct of the proceedings on the students' behalf exposed 

his manifest purposes: delay, obstruction, obfuscation, disruption, harassment -- in short, 

anything other than an attempt to determine the factual truth of the charges against the 

accused students. The matter has proceeded all the way through this appeal without 

identifying a single relevant purpose for the attendance of any of the requested witnesses. 

We also find it significant that the students and their representatives walked out of 

the hearing. They never availed themselves even of the due process rights they were 

afforded; manifestly, Dr. Lopez's purpose was to thwart the proceedings and attempt to 

create "built-in" error. The Trustees were not required to kowtow to such belligerent 

truculence; thus we could not find any abuse of discretion under these facts in failing to 

issue the demanded subpoenas. 
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G. Reversal of the Judgment Granting the Writ Is Reguired 

The students sought writ review of the administrative proceedings below, asserting 

numerous grounds of error. The trial court reviewed each contention with great care. 

Aside from the subpoena issue, the court would have affirmed the expulsions, with some 

slight modifications to the findings, in each case. The writ was granted solely on the 

ground that the Trustees had a mandatory duty to issue the requested subpoenas, and the 

:refusal to do so deprived the students of due process in the expulsion hearings. The 

students have not appealed the judgment, and thus have not challenged the trial court's 

rulings as to any of their other grounds for the petition. We have interpreted the statute 

differently from the trial court, however, to grant a discretionary authority to issue 

subpoenas, rather than to create a mandatory duty to do so. 

Accordingly, the judgment granting the writ must be reversed. The trial court is 

directed to issue a new judgment denying the writ. 

II. The Attorney Fees Issue 

The students first requested attorney fees of the trial court as prevailing parties, 

under Government Code section 800. The court denied the motion for fees. The students 

renewed their request on a new theory, the private attorney general theory, before a 

different judge. The new judge granted private attorney general fees under Code of Civil 

Procedure section 1021.5. Defendants appealed this order. 

Private attorney general fees are available under Code of Civil Procedure section 

1021.5 only to a "successful" party. Inasmuch as we have reversed the judgment as to 
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the sole issue upon which the students prevailed, they cannot be considered successful 

parties. The award of attorney fees under Code of Civil Procedure section 1021. 5 must 

therefore be reversed also. 

DISPOSITION 

For the reasons stated, the judgment must be reversed, insofar as the trial court 

granted the writ on the ground of due process violation for refusal to issue subpoenas to 

the students' proposed witnesses. No other ruling concerning the merits of the writ was 

appealed. The trial court is therefore directed to enter a new judgment denying the writ. 

The order granting the students' attorney fees must also be reversed. 

Defendants and appellants to recover costs on appeal. 

CERTIFIED FOR PUBLICATION 

ls/Ward 
J. 

' We concur: 

ls/Ramirez 
P.J. 

ls/King 
J. 
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THE PEOPLE, Plaintiff and Respondent, 
v. 

SY MEJIA, Defendant and Appellant. 

Crim. No. 15!>05. 

Court of Appeal, Second District, Division 1, 
California. 

Apr. 30, 1969. 

HEADNOTES 

(la, lb, le, Id, le, lf) Arrest § 10--Without 
WatTant--On Charge of Felony on Reasonable 
CauseSearches and SeizL1res § 6--Investigations 
Falling Short of Search. · 
Circumstances justified defendant's detention by 
officers for questioning and his subsequent arrest by 
the officers, and a gun obtained from defendant was 
not obtained as the result of an unlawful search and 
seizure but as incident to the arrest, no issue of 
unlawful search and seizure being presented, where, 
at a late night hour and soon after a report of a 
burglary in progress, defendant was observed by the 
officers near the scene of the burglary carrying a 
package covered by a coat, and, after being . 
spotlighted by the officers, continued to walk away, 
and where, after being halted by the officers, 
defendant dropped the package which broke and 
plainly revealed portions of the firearm and 
ammunition, at which time the officers placed 
defendant under arrest on suspicion of burglary. 

(2) Criminal Law § 413 .5(3)--Evidence--Motion to 
Suppress. 
In a prosecution for violation of the Dangerous 
Weapons Control Act, in which defendant's pretrial 
motion to suppress evidence was denied, the trial 
court did not fail to exercise its discretion *487 in 
determining whether to allow defendant to renew . 
such motion after the pro.secution rested, where 
defendant's attempt to reargue the issue without a 
motion for leave therefor was sufficient to call the 
court's attention to the matter and the court 
seriously considered the same and ruled that further 
argument would not be allowed. 

Page 2 of5 

Page I 

(3a, 3b) Arrest § 5.5--Detention Short of Arrest. 
Circumstances shoti of probable cause for an arrest 
which would indicate to a reasonable man in a like 
position that an investigation was necessary to the 
discharge of his duties may justify temporary 
detention of a person by an officer for the purpose 
of questioning. 

(4) Arrest§ 5.5--Detention Short of Arrest. 
Where the circumstances justified defendant's 
temporary detention for questioning by police 
officers, their order to defendant to "Hold it for a 
minute," did not constitute an arrest. 

(5) Searches and Seizures § 6--Investigations 
Falling Short of Search. 
Merely looking at that which is open to view is not 
a search. 

(6) Arrest § 10--Without WalT8nt--On Charge of 
Felony on Reasonable Cause. 
A peace officer may arrest a person without a 
warrant whenever he has reasonable cause to 
believe that the person to be anested has committed 
a felony. 

See Cal.Jur.2d, Rev., Arrest, § 28 et seq.; 
Am.Jur.2d, Arrest,§ 44 et seq. 

(7) Arrest § 12(7)--Reasonable or Probable 
Cause--Test for Determining Reasonableness. 
Reasonable cause for arrest exists when the facts 
and circumstances within the knowledge of the 
officer at the moment of the arrest would warrant a 
man of reasonable caution in the belief that an 
offense had been committed. 

SUMMARY 

APPEAL from a judgment of the Superior Court of 
Los Angeles County. 'Maurice T. Leader, Judge. 
Affirmed. 

Prosecution for violation of the Dangerous 
Weapons Control Act. Judgment of conviction 
affirmed. 

COUNSEL 

Richard H. Levin, under appointment by the Court 
of Appeal, for Defendant and Appellant. 
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Thomas C. Lynch, Attorney General, William E. 
James, Assistant Attorney General, and George J. 
Roth, Deputy Attorney General, for Plaintiff and 
Respondent. 

LILLIE, J. 

Defendant was charged with a violation of the 
Dangerous Weapons Control Act (§ 12021, Pen. 
Cade) and *488 three prior felony convictions 
(Oyer Act [1946]; violations, section 211, Penal 
Cade [ 194 7], section 11500, Health and Safety 
Cade [ 1953]). After his amdgnment defendant 
moved to suppress the evidence under section 
1538.5, Penal Cade, and to dismiss under section 
995, Penal Code; both motions were denied. 
Defendant then entered a plea of not guilty. By 
stipulation the cause was submitted on the transcript 
of the ·testimony taken at the preliminary hearing. 
After the commencement of the trial, the court had 
read and considered the transcript and the People 
had rested their case defendant sought to reargue 
the issue of unlawful search and seizure; noting that 
a motion to suppress the evidence pursuant to 

·section 1538.5, Penal Code, and a motion to dismiss 
under section 995, Penal Code, had been made prior 
ta trial and denied, the trial court refused to pennit 
the reargument. Defendant was found guilty as 
charged; the court made no finding on the 
allegations of the three prior felony convictions. 
Defendant appeals from the judgment. 

Around 12:30 in' the morning on March 21, 1968, 
several police vehicles responded to "a burglary 
there now" radio call; they arrived at the location 
within five minutes. About 7 5 feet from the location 
where the burglary was reported to be in progress 
Officer Michael saw defendant walking on the street 
away from the premises; no other pedestrians were 
in the area. Defendant was illuminated by a 
spotlight from the black and white police vehicle 
but he paid no attention to it and continued walking 
carrying a coal over his left arm and a package 
beneath the coat. Officer Michael got out of the 
police car approximately 25 feet behind defendant 
and sta11ed to follow him; another officer got out in 
front of defendant and told him to "Hold it for a 
minute." Defendant then walked toward the curb 
and the officer and as he did so dropped the 
package from his left side which, when it hit the 
curb and parkway, made a metallic sound and split 
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open, and continued walking. Officer Michael was 
5 to 10 feet behind defendant; when he "got 
there"-where the package lay-it was split open 
revealing the gdps of a weapon, portions of a clip 
and .45 caliber rounds; he then arrested defendant 
on suspicion of burglary after which he picked up 
the package, which lay about 4 feet from where he 
had arrested defendant, made an examination of the 
contents and found a .45 caliber automatic. 
Defendant denied "knowledge of possession of the 
package." Officer Gelb made an examination of the 
fingerprints on the gun and identified them as 
belonging to defendant; *489 an abstract of 
judgment reflected that on August 15, 1958, 
defendant was sentenced to the state prison pursuant 
to a plea of guilty to a violation of section 211, 
Penal Code. 

Defendant took the witness stand and very briefly 
testified that "this particular firearm" was not his 
personal property. 

(I a) Appellant's main contention is that the 
evidence was obtained by an unlawful search and 
seizure. (2) Prior to trial defendant did not seek 
appellate review of the court's denial of his pretrial 
motion to suppress the evidence by way of petition 
for writ of mandate or prohibition (§ 1538.5, subd. 
(i), Pen. Code) but, believing that subdivision (n) of 
section 1538.5 pem1itted him to do so, during the 
trial after tl1e People rested their case attempted to 
raise the issue of unlawful arrest, search and seizure 
and direct an argument thereto. Commenting that 
pretrial motions under sections 1538.5 and 995, 
Penal Code, had been made and denied, the trial 
court stated it would "entemlin ho fu1iher argument 
as to those issues ... raised at the time of 1538.5 and 
995." Defendant then abandoned bis argument and 
took the stand on the merits of his defense denying 
that the weapon belonged to him. Appellant now 
says that he "specifically requested permission to 
renew the motion" and that the "trial judge denied 
the motion that he be permitted to renew the motion 
to suppress." The record reveals neither a request 
for pe1mission to renew defendant's motion to 
suppress the evidence nor a motion that he be 
permitted to renew it, and technically he did not 
make one but his attempt to direct an· argument to 
the issue of unlawful arrest, search and seizure· was 
sufficient to call the court's attention thereto. 
However, to say, as does appellant here, that the 
trial court failed to exercise its discretion in 
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determining whether to grant a defense motion to 
renew the motion to suppress (if indeed it was a 
motion) is nonsense for the couii did give serious 
consideration to his attempt to reargue the issue and 
decided i10t to permit another argument thereon. 
There is a clear exercise of discretion manifest in 
the record and not the arbitrary denial asserted by 
appellant. (lb) Moreover, his contention that he was 
arrested without probable cause and the gun was the 
product of an unlawful search and seizure is without 
merit. 

It is readily apparent that in ordering defendant to 
"Hold it for a minute," the ·initial detention was 
intended by the officer to be but a temporary one 
for investigation only. (3a) Circumstances short of 
probable cause for an arrest may justify temporary 
detention of a person on the street late *490 at 
night by. an officer for the purpose of questioning. ( 
People v. Mickelson, 59 Cal.2d 448, 450 [30 
Cal.Rptr. 18, 380 P .2d 658); People v. Marlin, 46 . 
Cal.2d 106, 108 (293 P.2d 52); Teny v. Ohio, 392 
U.S. I (20 L.Ed.2d 889, 88 S.Ct. 1868).) (le) Here 
there was ample justification for ordering defendant 
to stop-the lateness of the hour, his close proximity 
to and movement away from the premises reported 
to have been burglarized with a package covered by 
a coat and his unusual behavior when illuminated 
by the police car spotlight; it was at this point the 
officer told him to "Hold it for a minute." (3b) "The 
circumstances which allow temporary detention are 
those which 'indicate to a reasonable man in a like 
position that an investigation is necessary to the 
discharge of his 'duties.' (People v. Gibson, 220 
Cal.App.2d 15, 20 (33 Cal.Rptr. 775).)" (People ''· 
Manis, 268 Cal.App.2d 653, 659 [74 Cal.Rptr. 423] 
; People v. Piedra, 183 Cal.App.2d 760, 761-762 (7 
Cal.Rptr. 152).) Had tbe officer not stopped 
defendant and sought an explanation of his peculiar 
conduct he would have been derelict in his duties. ( 4 
) The evidence does not warrant a claim that 
initially the approach of the officers was for any 
purpose other than questioning; and their order to 
defendant to "hold it" that they could investigate 
and talk to him does not constitute an arrest. ( 
People v. Williams, 220 Cal.App.2d 108, 112-113 ( 
33 Cal.Rptr. 765).) 

(l d) It was not until defendant dropped the 
package, which made a m.etallic sound and split 
open revealing the contents when it hit the curb, and 
continued walking and Officer Michael, following a 
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few feet behind, observed the package on the 
parkway to contain the grips of a weapon, portions 
of a clip and .45 caliber rounds, that defendant was 
arrested. Before the arrest the gun was not the . 
product of any unlawful search and seizure; Officer 
Michael did not search to find the gun, nor did he 
pick it up. When he first observed the weapon it 
was partially exposed in the package split open on 
the parkway; it was in plain sight for all to see. (5) 
The mere looking at that which is open to view is 
not a search. (People v. Nieto, 247 Cal.App.2d 364, 
370 (55 Cal.Rptr. 546]; Mardis v. Superior Court, 
218 Cal.App.2d 70, 74-75 (32 Cal.Rptr. 263); 
People· v. Spicer, 163 Cal.App.2d 678, 683 [329 
P.2d 917); People v. West, 144 Cal.App.2d 214, 
219-220 [300 P.2d 729).) (le) As to the arrest there 
can be no question but that it was a lawful one. 
With defendant's. unexpected conduct and Officer 
Michael's observation of the contents of the 
package, the officers' opportunity for . further 
investigation *491 ceased, and immediate action 
was required; under the circumstances Officer 
Michael could not be expected to do other than 
make the arrest. ( 6) A peace officer may arrest a 
person without a warrant whenever he has 
reasonable cause to believe that the person to be 
arrested has committed a felony. (§ 836, Pen. Code; 
People v. Lara, 67 Cal.2d 365, 374 (62 Cal.Rptr. 
586, 432 P .2d 202); People v. Schader, 62 Cal.2d 
716, 722 [44 Cal.Rptr. 193, 401 P.2d 665); People 
v. Ingle, 53 Cal.2d 407, 412 (2 Cal.Rptr. 14, 348 
P.2d 577].) (7) "Reasonable cause exists when the 
facts and circumstances within the knowledge of the 
officer '... at the moment of the arrest would 
"warrant a man of reasonable caution in the belief'' 
that an offense had been committed. Carroll v. 
United Slates, 267 U.S. 132, 162 [45 S.Ct. 280, 69 
L.Ed. 543, 39 A.LR. 790).' (Beck v. Ohio (1964) 
379 U.S. 89, 96 [85 S.Ct. 223, 13 L.Ed.2d 142].)" ( 
People v. Schader, 62 Cal.2d 716, · 722 [44 
Cal.Rptr. 193, 401 P.2d 665]; People v. Cockrell, 
63 Cal.2d 659, 665 (47 Cal.Rptr. 788, 408 P.2d 
116].) (If) Nor is there a valid issue of unlawful 
search and seizure because it was not until 
defendant was placed under arrest that Officer 
Michael picked up the package, closely examined 
the contents and retained the weapon (Exh. 3 ), and 
this he had a right to do for it was clearly incident to 
a lawful a1Test; and if under such circumstances it 
can be said that Officer Michael's conduct in 
picking up the package from the public parkway 
constituted a search and seizure of the gun it was 
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not "unreasonable" within the meaning of the 
Fourth Amendment. (People v. Lara, 67 Cal.2d 
365, 373 (62 Cal.Rptr. 586, 432 P.2d 202); People 
v. Webb, 66 Cal.2d 107, 111-112 [56 Cal.Rptr. 902, 
424 P.2d 342, 19 A.L.R.3d 708).) Whether the 
package had ever been in defendant's possession 
was, of course, a factual question and the holding 
that it had been was fully supported by defendant's 
fingerprints on the gun and Officer Michael's 
testimony that he saw defendant drop the package 
containing the weapon. 

Finally, appellant's reliance on Gascon v. Superior 
Court, 169 Cal.App.2d 356 [337 P.2d 201), and 
Badillo v. Superior Court, 46 Cal.2d 269 [294 P.2d 
23 ); is misplaced. In Gascon the officers had 
threatened to illegally search the accused; in Badillo. 
the premises from which petitioner fled had been 
i I legally entered by the investigating officer. Thus, 
in both cases "the petitioner was fleeing from the 
attempted illegal invasion of his constitutional 
rights." (Gascon v. S11perior Court, 169 Cal.App.2d 
356, 359 (337 P.2d 201).) In the instant case *492 
there was no statement or act indicating any illegal 
invasion of defendant's rights. In the light of "the 
presumption that official duty will be regularly 
performed" (People v. Piedra, 183 Cal.App.2d 760, 
762 (7 Cal.Rptr. 152)), any suggestion that there 
was an implied threat of illegal search or unlawful 
arrest by the officers in ordering defendant to stop 
for the purpose of investigation, is wholly 
unwarranted on the record before us. 

The judgment is affirmed. 

Wood, P. J., and Fourt, J., concu1Ted. 

Cal.App.2.Dist., 1969. 

People v. Mejia 

END OF DOCUMENT 
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EXHIBITE 
COUNTY OF LOS ANGELES 

DEPARTMENT QF AUDITOR-CONTROLLER 

KBNNETH RAHN HALL OP ADMINISTRATION 

J. TYLaR i.ia6J.u£ay 
AUDITOll•CONTaoLLER 

.·· 

Ms. Paula Higashi 

500. W&S:fo~.s.!Jt~. RQCJ.~ S2!i 
LOS ANGBLBS, CALIFORNIA 90012-276~ 

PHONE! (213) 974-8301 PAx: (213) 626-S427 

June 23, 2003 

.... 

RECEIVED 
. JUN 2~ 2003. 

Executive Director 
. · .. qp~t~~igµ,on, ~:tate)~.1amiates .. ·,. 

98.0 Nip.th Street, $uite 300 
Sacf8rQento, Califomia 95814 

COMMlsSio~ ~N 
.- ·;o.· STA!EMANDAtES . 

Dear Ms. Higashi: 

Review of Commission Staff Draft Analysis 
Cou11ty of Los Mgeles rest Claim, CSM-00-TC•lS 

C~~pt~.r. 2f4; St1ltutes;pt .2000~ A.~ding Sections 2752l &-27521.1 
of th.eG9v~fDIJJ~nt Ci;id.~, Algen~~~g,S'ection102870 of the Health 
& ~~t~t:Y. ~ode, -~_melutfog Sei:tio~.:14202,ofth.e Penal Code: . · 
Po~tniortem Examinations: Unidentified Bodies, Human Remains 

We submit and enclose herein the subject review. 

·' 

Leonard Kaye. of'my staf.f i~ a~~lable at (213) 974.;8564 to answer questions 
you may have concerning this submission. 

JTM:JN:LK 
. Enclosures 

. l 
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Revi~.:of CommfS.sior(Staff Draft Analysis ·· ~''..({;;l;i,J, 
County of.Los Angeles Test Clabn~ CSM-00..:TC-18 

Chapter 284, Statutes of 2000, Adding Sections 27521 & 27521.1 
of the Government Code, Amending Section 102870 of the Health 
& Safety Code, Amending Section 14202 of the Penal Code: 
Postmortem Examinations: UJJ.identified Bodies, Human Remains 

. . .. ~;·:··.-~~~--i .:.:'::'... ' 
CommissiOrf'sta:ff; in· their June 4, 2003 analysis, find that a reimbursable State~ 
mandatec:i,:prqgr~. is imposed on local law enforcement agencies gnder the 
[above captlo'nedftest.claim legislation. ' ' . ' . 

.... .. · .. ~ =:·~~ ·~ • .. :; . . . ··1 

Staff,,furthet;sp&ify,::oJ page 1 s of their analysisj-that·thls-reimbursable. pr~gram 
includes activities of " ... local law enforcement irivestigating the· dei:s.tli ·of an 
unidentified person, to report the death to DOJ~· in a DOJ~approv~d· format, 
within l 0 calendar days of the date the body or human remains are discovered, 
except for children under 12 or found persons with evidence· that they were at 
risk, as define4 in Penal Code section 14213 ". 

However, staff cci"nclUde that,the coroher.ts'l'¢u-ele's pursuant tb the identification 
of unidehtified'bi:idies: or human tema.t.risr'· ;:, ; such as '~ubrriittmg a#tppsy data, 
submitting· the. final 'report,of'.inveStigation;'ret~iltioti of J~~s, . ~~ submitting . 
dental records ... " are discretion8fy[Staff'·}\ila1ysi~~-page 12Jilli~ili~¢fore, are 
not tq ~ b~ ·mcl11d,ed ·in .. the State 11fuiridaied ,, reimbutsement 'program· [Staff 
AnalysiS, page 15]. 

•·· ~ 

·. 
We disagree. The Comer's duties, here, are mandatory, not diseretionary. . ., . ·~ 

:.! .· 

Coroner's Mandate 

Penal Code Section 14250(b) and Section (c)(l), as added by Chapter 822, 
Statutes of 2000 and amended by Chapter 467, Statutes of 2001, affirm, and are 
substantially related to, the mandatory duty of the coroner to examine 
unidentified remains and perform reqttired ·autopsies, microscopic, ·toxicology, 
and microbiological testing, take photbgrap~. fingerprints, tissue sampling for 
future DNA testing, x-ray, and ·prepare saniples and reports for the Department 
of Justice: -. 
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.... _.,I - I ---- _... •-

"(b) The department shall develop standards and guidelines for the 
preservation an4 storage of DN,A samples~. Any agency'. that is 
required to collect samples from unidentified remains for DNA 
testing shall follow these standards and guidelines. These 
guic;l~!ines shall. _address al.l scientific . methods used for the 
identification of . remains, including DNA, anthropology, 
odontology.~ and fingerprints. 

' ' 

(c)(l) A coroner .shall collect. samples for DNA testing from the 
rem~.ris of all unidentified persoris and slia.11 semi those samples to 
the Department of Justice for DNA testing and inclusion in the 
DNA data bank. After the department has taken a sample from the . 
rem~s for DNA anaj.ysis and analyzed it, the reniaining' evidence 
shall be returiled 'to the appr9priate local coroner." [Emphasis 
added.] 1 ' ' .. · . .• i 

Missing Persons Database Submissions 

Penal Code Section 142S:Q(b) and_Section ·.(c)(i), as added ·by Chapter ~22, 
Statutes. of 2Q0Q, also was required .to establish a "Missing Person.s Database", as 
set forth in.·$~'ction 1 of Chapter 822, Statutes ofiooo, as follows: 

"SECTION 1. The Legislature· finds and. declare8 the 
following: 

(a) Tha~ µn.identified. remfl.ins and. unsolved ·missing 

1 As Penal Code Sectjon,. 14250(b) and Section (c)(l), as added by Chapti#
0 
sJ~, .Statutes of 

2000 and amended by Chapter 467, Statutes· of 2001, at'fiIIri, arid are stibst'mtiillly related to, 
the mandatory duty of the coroner to examine unidentified remains and perfonn required 
autopsies, microscopic, toxicology, and microbiological testing, take ~:~photographs; 
:fingerprints, tissue sampling for future DNA testing, x-ray, and prepare samples and reports 
for the Department of Justice, an amendment tp tb~. subjAAt .. test .cl.~rn has beim-:fHe4-bY the · 
County 0f:Los ~geles [test cl!iimantJ.wi_th· tli~ Co~~~~ l:!ll St~te.?-r1iw~1~s,,t?··fo~J~g~" 
Pe!J~ CoAe Seetion .JA250(b) and Section (c)(l), as added by Ch~:p~ .. ?22, -~~~~1pf1 ;2,90,9,' 
and !'Jll~?df!d by qJµ.p~ 467, Stati,rtes of 2001. in the test claim Jegislatioii A co.J?f of the_ 
declaratipn_Qf David C~pbell,. ~t.ain, Los Angele~. COlinty Dei)'ment of Coroner's 
Operation Bureau, Forensic' s·eryices Division, supporting the subject amendment, is attached 
hereto. 
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persons cases -con.iititute a -criti~al problr;:m for law 
:enfo;rcement and victims' families in_ .,pie State of_ 
.California. 

- . (b) ~undreds of peapie, both children and· adults, vailiSh · -
e~qh -year under suspiciOus circtlmstances, an~ --- tlfe~r -
cases remain unsolved. Meanwhile,-, coroners retain 
dozens of remains each year that cannot be identified. 

:f'~lies of'missing persons 'niust·live with ni:i'sense of 
closure,- even though their fovea one may have alreiil:I:Y 
been fotlnd.- · · 
·,~_, ..... ,-.. ~:I ::_.,,.;,:- .·, '" :;~.,._.. -• 

I , . ' 

. , ·, ( c) The. I...egislature finds that new techrlology _ can play 
··an invaluable role"in identifying· these remamif throu8h 
deoxyribonucleic acid (DNA) analysis. --

(d) In order to identify these remains-and·brmg closure to 
missing persons cases, the Legisl~ enacts .. the 

·- "Missing. Persons-DJN'A Data Ba5e." _ Tji]s &ta b~e sqa.11. _ 
- be used to. idehtify re~s ·a:nei tq ·rocate mis~fu.g 

persons. Tue· futentiori' of'thls data''ba:Se is to ideii\lfy 
remains to bring closure to the faiµ.ilies of' missing 
perscms." [Emphasif{ added J 

Therefore, the Legislature has unambiguously mandated, in the test claim 
legislation, . that · coroners exa:mine uruderitified remains. and perform required 
autopsies, microscopic, toxicology, and microbiological testing, take 
photo~ph~~1,fip.$~riP;t~. ti~~ue sampling for futuf<e :DNA testing, x-ray; an~ 
prep~e .,~$p~~*,,$c;i reports fo,;-the.DepartmenfofJustice. · - _ · · . 

' -
·' . ~ .· ~ ' 

Coroner's .Duties 
~ '" ·l ·~. • • ._ 

In the case' of 8µ, illiipen#fi.ec:f detuf l)ody ~r hWIUµl. remains, the coroner is 
mandate4 pµf~~f t9.-GP.v~mment Code 27491~ l1t0 inquire.into and d~errnh:ie 
th~'bi~c\W}.st!lli¢~,~~-:;n~er, ~?cause of' death·~d c0n,~1Jct n~cessarfi,riq~es 
to di;~rznim~. a:rµqng::other· thirigs; whether the death w~ "violent, suod~. cir 

. . .. ~· ··. . .. : • . . . . .'. -r;., . . 
" ''.! . 
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unusual", "unattended"~ and, if the deceased had "not been attended by a 
physician in the 20 days before death". 

The man&tdry inquiry into, and ·detem)i,nati~ri of; th~. ~irpµmstances, manner, 
and cause of death of an unidentified dead body of' human remains, pursuant to 
Government· Code Section :27491, must pow be supplemented, under 
Governm,ent Code Section 27521, to determitie·the identity o:fthe deceased. 

Irrespeqtj.ye of ,the types of postmortem inqUiries; exattjf natjoris or autbpsies 
employe.cl gy the coroner to complete the' mandafoii .deteririi:rlation of' the 
circumstances. manner. and cause of death of an unidentified body or human 
remains pursuant to Government Code Section 27491, further mandatory duties 
to identify the deceased w~re added by Government Code Section 27521. 

i' . . • 

The riew mandatory dut~es to d~terin,ine identity of the deceased require;· under 
Government Code . Se.ctiori 27S2 l, that " ..... ~~ postmort~m examination or 
autopsy shall include, but.shall not be Umited fu,.ihe following: 

• < - ' • • - . 

1) Taking all availablefing~rints and p~lms prints. 
' i ~ . ·< • . 

2) A; dental exarbination c6nsisting of dental c~s and 
dental X-rays of the deceased person's· foeffi, which·· 
may be conducted on the body or human remains by a 
qualified dentist as.detemiined bythe'coro~ . 

. 3) The collection of tissue, including. a hair sample, or 
body flwd samples for future DNA testing, ifnece·ssary. 

4) Frqntal an.d lat~ral facial photographs with the scale 
indic~ted. · · · : 

5) Notation and photographs, with f:l scale, of significant 
scars, markS; tatto'Os!· Clot.hi.rig items, or· other personal 
effects found with o"r neat the body". . . . . 

6) Notations ofobservation:s pertinen.t'to the estimatio:n of • 
the time of death. 
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·7) Precise documentatioifofthe location of the remains. 

c) The postmortem .. exami.nat~on or autopsy of the unidentified body 
or remains-~ay includ~. ft.ill body x-ray&.. _ · 

d) th.~ c(>ro;:er. ~h.all. prep.~e. a final report of investigation in a 
format' estabiiShed by the Department of Justice. The final report 
~~.au list or, 9e~9-ribe ,:the infqpnation collected pursuant to -the 
pcisttnorten1- e~!q~fjo~ or autopsy conducted under_ subdi'Vi~iori 
('b)·.- "" . 

\ . ! :. : ~: .• . 

. ,_... . . y.". . : ;-:···~·; .. . ~·· ... • . ' ' ·~ ~ ·_,,.. . -·~ .-' 

e) The· body of· unidentified deceased person may not cremated or 
buried until the jaws (maxilla and mapdible .with teeth) and other 
tissue samples are retairied for 'futUre pos.sJ_bie. use. .. Un.less the 
coronet has. determined' th~t. the bod.:r, e>f ~·~ '.ll.PidentifJ ecf deceased 
person has suffered significant deterioration or decomposition, the 
jaws shall DC?t be removed. u.ntil hnillediately before the body is 
cremated or buried. The coroner 'shall retain the jaws and other 
tissue samples for. one ye~p,,ajt~r'. a. positive id~11tification is made, 
'and no civtf'6i ctimin_,~ cha]J~,nge~ are pending, -Or indefinitely. 

- . 
f) If the coroner W:irh the .. aid of the- 'dental· i,de.n:tity of dental 
examination and any other identifying findings is unable to establish 
the identity of the body ot' human -remains;- the coroner shaJl submit 
dental cluttls .and deJ;'ltal X'"rays of the Unidentified decea5ed person 
to the Department of Justice on forlllS supplied by tQ.e Department 
of Justice within 45 days' of the· date 'fhe.·body or. hum.a,n remains 
were discovered. · 

: .;-~ . ; f . . 

g) If the cor6P,er with the_ aid qf. tlie. dei>,t~ exa,mination and other 
identifyirig f'llidirigs is unable to esta8i,i~h.-the identity ofthe body or 
human remains, the coroner shall submit the final report of 
investigation to.the_Department- of Justice ,within 180 days of the 
date the body or human remains were discovered." · · 
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...,._.,, ~-. c... ......... - _ ......... -

Accordingly, Government Code Section 2752 l(b) is explicit in what a 
postmortem examination, for the purposes of determining identity, shall include. 

Previous to the test claim legislation, the Coroner took fingerprints on most 
cases but limited the taking. of p~ pr4tts to homicide victims . 

. ·:? ~ '. . ~-'' ~ . ' - -

Previous to the changes in the te~~:c18:im legislation; the Coroner did riot include 
the taking of a hair sarople fcirPNA-testing. Hair s~dards.wehfcollected only 
in homicide case,s: in .fa.c,k .QNA Jt:l~ting was never a regular method for 
identification and. the collection; of fluids for identification" was usu8..llf:not 
performeH'. .·. · . · · 

Previous to the changes in the 't~f Cta1ni' legislation, frontal and lateral facial 
photographs wi¢. the scale indicated were not mandated. · · · 

Previous. to the cru,ip.g~s in the. test: claim l~gislation, the retention· of jaw_s· · 
.·(maxilla ap,d mand.ihle with te~th) and o~er tissue-samples· for future· possible . 

use :was· not mandated.. Government Code Section 2752l(e) requir.es the 
retention . of jaws .. and other tissue samples for one year after· a· p~sitive 
itleritifiC?'ation is made, and no ci.vil or criminal ·.challenges .are pending~ or 
i_jfd~finitely, :'I· · . . .. 

Previous to the c~gc::i;. in .the test 9lci.im legislation,, the Coronet' ·made<O:O 
p~~.visions to store. material us~d in ,positjve identification. Once the ~ody' was .. 
identified;.the jaws and/or tissues were returned to the body for disposltfon. The · 
Coroner now requires additional storage for the jaws. 

Accordingly, for all . the : r!:'asons statec;f,;-. above, prompt and complete 
reimbul'.siement of c_O,~ts _jncµrred · by the County Coroner as well as the . CO'ifuty ~ 
Sheriff, in ident~:fymg unid~ntified bodi~s-- and human remains in ac6brc.lance· 
with the test claim legl.siation, is required. ·'.·' -; •. · 
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l.". 

, .. , 
.. - (" - =.~ • . ... _) - .· : . ..i..' 

·co1.1ntf c>rLos'A~g~les Teii-ci'~fu'· 
Chapter 284,.St~tµt~.oJJO.g(I, . -'<, · .. ' -- ·., 

... )'- .· . A~ding·Section!i 1z1s2r:~ ·2.ts21~1· 6tti#~ 'Q~'Vernme~t C9de, . 
'• ' · ... '- .... , •.,,., .. h"•"1;<•lr'.•"!!.,'·7'"•" I IM~.~;'•'-•,,.~,~··.• " 

·, .. · .. :•Amending Section' 1'0.2870 ofthe·~e!-1~.h ~'.$a~~fy C~!!e, 7 '-

,... ._.,, ., ·. ·;t\mending·section'.1_4~0zortllePen~l¢0.d~,-., .. ... . _,-.. 
: _- · -· • -~ · .. ~ ·,. -,~'.r:.1· .. ··-~ · ~,) 'l~>f <1- .. •. ;"!,,·; ... , . • . 

-Postmortem Examinations·:·Unidentilied BoCliE;S an(fHuman Remains. ,. 

'"' . .; 

. Declar,ation o.f J?avid ~amp'1e~~ . . -~-. '.i ·i 
:··: u--~· ... ,,_._·. )J, . .. ".-~:'. ,'r'J~... ', ;; .. - 1.1 •• ~ , ·., . ·~. ·:_ -~ __ f;,-.~ . ·-r~; ··. 

David. Campbell makes the followliig'. declaranbri ·futa st~tmeht tincib! oath: 
. . . . . . . . .-·~ .. '1· . :. \ .. :. ,) 

I, David. Cruµpbell;·Captairi;··· Loj:l'-AJlgefos Co\i:Dty ·o4~(~n~~ o.f:.¢'~rp~~s .. Qperations 
BureaU, .F.or:ensic Services:~ivision;• am-.re~oijfi?le',tpf ijlli>!~~Brl.i,~.F.-~ubject .Jaw, -, 

! . • ·;:",_~1··::.;·:.·.i·,'.·-~J'·: -.: .. ·· ':-;. :--: ... ··_ . :·~--·~ ·_._:'·.·· '~--~~.._'. .. ·,:-- ·: -.1_ .·: ··: .. :. -~.:·: \: .. :.~ .... /: .• • .'(7 •,.\'·"("\~ .-.).... _,·'.''.··i:· ., ... 

I dec~IH'.!.i:. J0'1t ·. it is. · my.·.infor.mation ·or beli~f ~at '.~:~Pa!,. CR~~ . ~5qtj~n,·_. I 4,f~0(9)0 ,~nd' 
Section_.(9)(!.).-?Sad~ed_by:Gbapter-822;;Sfatlite!(Cif 2000 and amended by Ch,:p.J~·i1,~7;• e I 

Statutes of 2001, affirms, and is substantially related to, the mandatory ducy of the 
coroner to examine unidentified remains SJ)d perfo~ required ~µtqp~i~, micros9opici;' 
toxicol9gy ,, AA.d::n;ii~robfological testin,$f'~~e'pJ:ip~?~'Plj,~~Jitjgb.q,pii~: tis.~~~- .S.:mlpling · 
for futl!re PNA testing,· x-ray; and :.prepare samples ~4· ~~pgrfS Jot._ tQ¢"pep¥tmeAt;Qf, . 
Justice:· .--.~:.::·. ··· .. : ';/1:·;.";d.:.(:i:~ -~;'.<I·.\1···~'.:.'.-!_ ),,:_· .. ~, ·,~· ~~--.:.; .• • · .I.. • .. 

... ·- ! ;:· . ;' ... . " ~:;: ~-. . '· 
,. '•'..' , "'I ~'' • • ; \l' 

"(b) The department sha]l devel~ stan~ard~, ... ~~' ~iqelip~$ Jar tj:i~_ .. · 
p~~IY,-~tjgµ imd storag~:·ofDNA::~amples/" Ai:lY'.~~'.~.9Y. P,i~t J.~.t~R.lf~~d, t0,, · ·· 
c9Ueqt,,sam,pJ~s -from unidentif'ied'remaihs, for IDN:A-.t~tiµg:·shall;f<;>lJgw 

, 'rjt.·, '. , I , .' _·'' ';")·' ••'''",•':•>J''~'"i~' ~~-·J ···~~_j,.-;l-''-'lf:••-•,'1"'-' 

th5~¢,_~:~~~~qs·· .and, guidelines; <.:Tfiese'·~j~~li:fi~~;~.~~~,!~,;~~9*~~~; ~R. 
scientific methods used for the identificatiorC6f remains, mcludmg DNA, 
anthropology, odontology, and fingerprints. 

(c)(l) A coroner shall collect samples for_DNA testing from the remains 
of all unidentified persons and shall send those samples to the Department 
of Justice for DNA testing and inclusion in the DNA data bank. After the 
department has taken a sample from the remains for DNA analysis and 
analyzed it,' the remaining evidence shall be returned to the appropriate 
local coroner." [Emphasis added.] 
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9· 
I declare that it is my information cir belief that Penal Code Sectiol;l 
l4250(b) and SectioQ.(~)(1), as added by Chapter 822, Statutes of 2000, 
also was requited to estabH~ a "Missing Persons Database", as set forth in 
Section l' of Chapter 822, St.atutes of20001 as follows: · · 

" . 
"SECTION 1. The Legislature finds and declares the following: 

(a) ~?-t unidentifi.ed· remains -f111d unsolved missing persons · 
:, cases' .. eonstj.tut~ ·i( ptjiiqal pr9bl~m. for law enforcement and 

• - ,' •• : .l, '-.... ·';. • - • ·-· '-··· ' . 

·victims' faitjilies iri the, State of California. · · 
... '·" 

(b) Hundreds of people, both children and adults, vanish each 
year under . sl.lSpi,9,iP,V!. ,~ir:pJJ.m~JAAC~s, ancl their cases ·remain 
unsolved~ Meanwhile, coroners retain dozens. of, remains each 
y~arthat cannot.be jdentified. Famj,lies of missing petsbns must 
live with no sense of closure, even though their loved one may 
have already b~en found. 

(c) The Legii:;lature finds that new technology can play an 
irtValUable. . role in identifying these · remains· through 
de~xytjf:>onucleic a9id (DNA.) analysis. 

(d) In order to identify these remains and bring closure to 
missiI1g perso11s . cases; the Legislature .• enacts the 11M1Ssing 
Persons DNA :Data Base. 11 

· This data base shall be· usecf to 
identify remains and to locate missing persons. The intention of 
tpis . data base is to identify reJ'Ilains to bring cfostire · to the · 
f'amilies of missing persons." [Emphasis added.] 

I declare that it is ril¥ info~po.n or .geli~f -th~t therefore- the: Legislature has 
unambiguously mandated,· _in the test claim legislation ·a:s' aniertded' Jiereirt, that 
coroners examine unidentified remains and perform required autopsies, microscopic, 
toxicology, and microl;>i,olpg~qal testing,. take photographs,' fingetprints, tissue 
sampling for future DNA 'testing, x-ray, and prepare samples and reports for the 
Department of Justice. 

I declare that in the case of an unidentified dead body or human remains, the coroner is 
mandated, pursuant tQ 0PYermnenrt Code 27491. [abov:e]; "to inquire 'into find determine 
the circumstances, manner, and cause of' death and conduct necessary'· inqtiiri~s to 
determine, among other things, whether the death was "violent, sudden, or unusual", 

Alunattended";. and, if the decea~~d had "not been attended by a physiciaii·in the 20 days 
~efore death''. · . · · . . · · · · 
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I declare.·. that th~ ~datory inquiry mt6~ azi4 · 'det~atiori. of,.· the . ~ircu:rnstances, 
manner, and.c~u~e of death ofanuniden:tified dead l:ii;>dforhµman.remain13, pursuant to 
Government Code Section 21491;mustnow be supplot.nented, under Government Code 
Section 27521, to determine. the identity of the deceas,ed, . 

I declare that irrespective of the types of postmortem inqu~nes, e;icaminations or 
autopsies employ~~· by the coroner tt>' .completif the mandatory' detennination of the 
circumstances, manner .. and cause;of death Inf an urudentified .. body or human remains 
pursuant to Government Code Section/27491, :further' maDdatbcy duties to identify the 
deceased were added by Government Code Section 27521. 

'.. . . 

I declare th~t ;tb~e nJ~W< mandatory.,duties· fri 'detemune identjfy of th~ deceased require, 
under Goveil)r,p._~.ot- .Code S~c::tjc:m 27521; that· '11 

•••• : .a poshnortem examination or 
autopsy shali ii'l,chicJe, qut shall not be JimitelftO~ ·the following: . 

1) Taking all available fingerprints and·palms·prfots. 

2) A dental examination consisting Of dental ch~rts and d~tal 
X.,rays of ·the deceased person's . teeth, which . may b~ 
conducted on the body or humaii:remafos by ;a: qualified 
dentist as determined by the coroner . 

.. ~:;· 

3) Tu~··:collection of tissue~ inc1uding a hair sampfe, or body fluid 
sampies for .future DNA testing, ifnecessary. · · 

4) Fro~t~ ~cl lateral fa~ial photbgraphs\vfth the scale indfoated. 

5) Notation and photographs, with a scale, of significant scars, 
mark;s; tattoos, clothing ·items, or other persopaf effect~ found 
witb.ornearthe body. ' 

6) Notati~~~ ·of observations pertiiienf:fo"·the ektimation of the .. 
time of d~ath. · ,: · ' 

7) Precise documentation of the location of the remains. 
'"I .. ~ l .. ·'; • ' . . . ••• ,; . - ·' 

c) The po~tmqrt~ ·ex~nation ·or au.topsy of tlie unidenP,tied "b.ody or 
remains may inpl~~e full bQ,dy x-rays .. · . ' . . ' . ' . . 

d) The poro~er i;hall prepare· a final report of investigation in a f~rmat 
·. established by the Department of Justice. The final report shall list or 
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describe the information collected pursuant to the postmortem exam.inatioti 
or ~~~~psy cond~'cled under sµbQivision (b). ' . ' ' 

' ' 

e)' 'ibe. Qody ~('unidentified ci~c~ase9 .P~l1l~n . may not cremated or buried 
until the jaws (fu_µilla and)n~~l:ile with teeth) and other.tissue samples are 
retained for fufilre possibfo use. Unless the coroner has detennined that the 
body of tht.: . imiden,tified.: dec~!lsed ·person has suffered · si~ificant . 

·. deterioration. or. ·dec;:ompositi9n1 t~e jaws shall not be· removed until· 
. · immediately before· tjl.e body is cremated or buried. ·The coroner shall retain 

the jaws and Other tissue samples for .. one year after a positive identification 
is made, and no civil or criminal -challenges are pending, or indefinitely. 

f) If' the ·coi:net with tlie aici of the dental identity of dental examination arid 
any other :identifying· fuidltlgs is unable to establish the identity of the body, 
or hmnan remain~. the coroner shall submit dental ,charts and dental X~rays 
of the unideritifi.i:,d · qeceased person to ~e Department· of· Justice on· forlris · 
stipplie<f by the Department ofJ~stice within 45 ·days of the· date the body'or 
huriian remains were discovered. · 
.••• 1·.. . ' 

-. ,.,· .. , 

g) If the coroner with the aid of the dental examination and other identifying 
findin.gs is unable to establish the identity·ofthe·body or htiman remains, the· 

.. · cbroi)i;r shall submit the fin1ll r_eport of investigation to the Departin~tit '6f . 
- Justice Within 180 days of the· dat.e the ·body or human ·remains· were 

dfscovered. i• · · ' 

I declare that Government Code Section 2752l(b) is explicit in what a postmortem 
examination, for th~ P.o/Poses ofdetermining identity, shall indude'. 

I declar~ thaf pre~Q1ls to the changes in the test claim legislation as ·amended herein, 
the Coroner took fingerprints on most cas~s but· Iim.i~ed the takingJof paJm '1prints · to 
homicide Victims·: · · 

,];.'··, 

I declare that previous ·to· the ~hru;ges ·in the test claim legislation as amended herein, 
the Coroner ~d not incl,ude the. talQ~g of.a. h~i.r saniple for DNA testing; Hait standards 
were c'ollected only in homicide cases. In fac( DNA testing· w.as never a regular method 
for identification and the coJlection of fluids for identification was usually not 
performed. 

I declare that previous to the changes in the test claim legislation as amended herein, 
frontal and lateral facial photographs with the scale indicated were not mandated. , e . 
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I declare that- previous to the changes in the tesf claim I¢gi~}ation··~ i¢1~.ded herein, A 
the retention of jaws (maxilla and mandible with teeth)' and other· ti~sue samples for • 
future possible use was not mandated. Government Code§eq~on27521(~): r~quires the 
retepti 01' of. jaws and: other tissue ;s'.amples' fc)i- one year aftef fi..p_ositive identification is 
mad~. and no ci.vil or criminal challenges are 'p,ertcliiig, or il;'ldefihit~~.Y· ' 

1.,. •,; 

I decl~re th.atprevious to the chapges .ili the test claim Jegisfatiori as amendecf h~rein, the 
Coroner rijade no· provisions tci ·store· material usdd in pos1tive ici~tl~·~~tiop. Once the 
body was identified, the jaws and/or tissues were. returned to the body for disposition. 
The Coron.er .. now requires.additional storage for the jaws. · · 

' +! . ·· ... 

I declare. that I have prepared the attached description of reimbursable activities 
reasonably nece~saz:y to comply with the test claim legislation a8 an::iended herein . . ,--· . ,· ' 

: ~ ' .. :,., .. ·~' ( ; 

I deClaJ'.~.that'..the 'duties perfonned by the Leis· Angeles County Co~O,ner's D.epartment 
pursu~t ,to. the te~t claim .IegisiatiOn as amended: her'eiii., . ar~ ~a:Scixiably., ~ece~~.ary in 
complyjng;with ~~f9Ubject lawt'and·cost the.Cotiilty of Los Ari:gefo& in excess 9($1,000 
per annum, the minimum cost that must be incurred to file 'a cJalrri in accordance with 
Government Code Section l 7564(a). 

Specifi,c:!llly, I·q.ecl~ thfitl am i~fo~ed and.believe thaf t}?.~ Couniy's Sta.u/:m~dated 
duties ·andj·e~ufting CQSts in implementing the ·tesfclamt legislation as amenq~g herein 
requir~ ·th.~ CQµnty··-to provide .. new,.State:..mandateaserVices ·a.nd thus incur qosts which 
are, in my opinion, reimbursable "costs mandated by the State", as defined in 
Government Code section 17514: 

- ' 

' 
,;· ' Costs mandated by the State' mean~~arty increased· costs ·which a local 
agency or school district is required to incur afte:r)µJy l, 1980, ~!> a re~µ.lt 9f 
any ~tatu,te- ena.cted .on· o:t.· after Jariuary 1, H>'7.5; or any. e~~cutive order 
implementipg. any statute enacted'on or aftei"Januii.ry 1, 1975, wruch lll!iildates 
a new program or higher level of service of an existing program within the 
meaning of Section 6 of Article XIII B of the Calif9raja C!J~tity:ticm .. ~' ·. 

' . . ~· . '. . l - ..,, " · .. l. ' ' - ~ ' : . . . - . . •. 

-;·,; ' ~{ .... ,; . : ~\. ·.. . .· 

I am ·P~J§O~~lly .con~ersant With·the foregoing fact~··:atia'if'reqhlred·,·1 c9uld· and would 
testify to th~.~~a~ements made heyein; · , · ·, · "_ · . . • 

' ' ' 
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I declare under penalty of perjury under the laws of the State of California ~at the foregoing 
is true and correct of my own knowledge, except as to'"matters which are stated as 
information and belief: and as to those matters I believe them to be true. · 

Lo:; /9.1J(;.cL.S..S 
:.7.".NJ_{j~-~l!~e:; _________ _ 

Date and Place 
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.. 
t:J r- • ,L. I' .LU 

JUN-24-2003 ~g:45 

Description .ofReimbursable ActiVities 
Declaratjo:n of David Campbeli 

1. Dev~l.op policies and procedures for the initial and continuing.· 
implementation of the subjeot law. 

2. Perform autopsies, including any required microscopic, toxicology, 
and microbiological testing, photographs, fingerprints, tissue 
sampling for future DNA testing, x-ray, notation of the time of the 
death, location of the death, dental examination, a.lid preparing the 
final report to the Department of Justice. 

3. Storage of autopsy samples under appropriate conditions, including 
tissue and fluids, in proper rec.eptacles, and allowing access as 
necessary for periods cif time as required by the autopsy protocol. 

4. Death scene investigation and related interviews, evidence 
collection, ·including specimens and photographs, and travel as 
required for the fulfillment of the requirements, including travel to 
pick up a body for autopsy, and to return the body to the original 
county, if it has been transported out of the county for autopsy, 

5. Train . departmental personnel to prepare th.e final report · to the 
Department of Justice. 

6. Participation in workshops within the state for ongoing professional 
training as necessary to satisfy standards required by the subject law. 
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1. TYt.ER McCAULBY 
A UPITOR-CONTll.OUJ!a 

COUNTY OF nos ANGELES 
DEPARTMENT OF AUDITOR-CONTROL!JjiR 

KENNBTH HAHN~. OF.l\D~ST~TIDN · 
soo·WBST .iraMPLB'STREET, ROOM 525 
LOS ANGBLBS, CALIPORNlA 90012-2756 

PHONE:. (213) 974-8301 PAX: (213) 626·5427 

County of Los Angeles Test CJ aim 
·Review of Commission Staff Draft Analysis 

Chapter 284, Statutes of 2000, Adding Sections 27521 & 27521.l· .of . 
the Government Code~ An.iending Section 102870 of the Health & 
Safety Code, . Amending Section 14202 of the Penal Code: 
Postmortem Examinations: Unidentified Bodies, Human Remains · 

-··- -··· - -

Declaration of Leonard Kaye 

Leonard Kaye makes the following declaration and statement under oath: 

I Leonard Kaye, SB 90 Coordinator, in and for the County of Los 'Angeles, am res.Pon.Sible fot 
filing test claims, reviews of State agency comments, Commission staff analysis, and for. 
proposing parameters and guidelines (P's& G's) and amendments thereto, all for the complete 
and timely recovery of costs mandated by the State. SpecificaJly, 1 have prepared the subject 
review. 

Specifically, I de~lare that I ha.ye ·examined the Collllty's State mandated duties and resulting · 
costs, in implementing the subject law, and find that such costs as set forth in tQ.e.subjeict te11t 
claim, are, in my opinion, rein;ibursable "costs mandated by the State", as defined in 
Government Code section 17514: 

" ' Costs mandated by the State' means any mcreased costs. which a local agency .or 
school district is required to incur after July I, I ~$0, a8 ·a result of any statute 
enacted on or after Jani.iaey l .• 1975, or any executive otd~ i~~leinenting any statute 
enacted on or after Ja.D.Um:y l, 1975, which mandate,s a new.pf,ggtam or higher leve1' 
of service of an existing program Witfiln the meaning.of Se9tj~ri q of Article XIII B 
ofthe California Constitution." · · ··;·"· · 

I am personally.,conyersant with the foregoing facts and if so .required, I could and: would 
testify to the statements made herein. 

I declare wider penalty of.p~ury-under the laws of~ Stat,e 9fCalifomia that the foregoing 
is true and correct of my own knowledge, except as to, ~ matt~.: which are therein stated as 
infonnation or belief, and as to those matters 1 believe them to be fule, 

,;., 103 · LctS. A;,c-el.eJ cfi- · - .~ ';·;.j ·4,,,c. ~ 
7-f-:.~..::1------.,r..;----/ ' -- ' -~&,,=--

and Place · · . Signature . 
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M.ailinS:J List · .. J:~~i \:., :'.;.:;.f~-.. ~:.; 

Claim Number: 
•'' .· ·~ .. •'. ·._,. . . ,:, .; 1:,;/.~;{'.).t :: _ _. 
QO .. TC-18 .. ·.· .... ,:·:/'.fit;~· 

Issue: Postmortem"Exa~inatioris: Unidentified Bodies, Hurr:~:w:·~~aminb9 
Mr. Keith Omeinder 

. Department of Finance 
915 L Street, st11 Floor 
Sacramento, CA 95814 

Ms. Harmeet Barkscihat, 
Mandate ResoiJroe Setvfoes 
8254 Heath Peajc mace 
Antelope, Califom.ia.95.843. _. ,~,. 

. ... ·.: .;,: . ."' _.., . 

Mr. Michael Havey, Bureau Chief 
State Controller's Office 
Division of Accounting & Reporting 
3301 C Street, Suite500.. . . 
Sacramento, Ct,\95816 · ,

1 

: . ~ 

Mr. Steve Keil, 
California State Association of Counties 
11 00 I< Street, Suite I 0 f · . . . 
Sacramento, Califomia 95814 

Ms. Pam Stone, Legal CotinSel 
DMG-MAXIMUS 
4320 Auburn Blvd.-; Suite 2000· · · 
Sacramento, California 9584'1 

Mr. Steve Smith., CEO .. 
Mandated Cost Systems 
2275 Watt Avenue, Suite C 
Sacramento, Califo111ia 95825" 

,. " . 

Iv.fr. David Wellhouse, 
Vl~llhouse & Associates 

., 175 Kiefer Blvd., Suite 121 

:··. 

· acr8lllento, California 95826 

JUN-24-2003 10:24 

___ ,, -·--·--

. ·' 

Mr. Steve Smith 
Mandated Cost Systems, Inc . 
11130 Sun Center Drive., Suite I 00 
Rancho Col-dova, CA 95670 

Mr~ Frahk Mcefufr~ , .. 
Cotiticy of Yolo 
Disfiiet:Attomey;s Office 
P;Q, Box1446·•'•· _ , 
Woodli!Kc( ci 95116 

Ms. ~U!@ll Geanacou, Seriior Staff Attoriiey 
Department of Finance 
915 L Street, Suite 1190, 
Sacramento, CA 95814 

Mr. Keith B. Petersen. President 
Sixten & Associates 
s2s2 B'illboaAve., Suite 807 .·.·. 

. san. Diego, Chlifomia 9il't1 

Jvfr~ Paul Miruiey,. 
Sp~tor, Middl~n. Young & Minney, LLP 
7 Park Center Drive . 

' - . . ~i . ;- ' 

S~ramen~!), California 95825 

Ms. Sandy Reynolds, Pteiiident 
Reynolds Consulting, Inc. · 
P. 0. Box 987 
Sun Cify, Ca!ifornia 925 86 . 

Ms. Paula Higashi Of'liu'-'., .... '#-~ 
Executive Director "' e 
Commission on State Mandates 
980 Ninth Street, Suite 300 
Sacramento, California 95814 
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Mailing ~is,t 
:,·.: ,,',;_ •' ·.I 

·Claim Number: 
.ue: 

00 Tc 18 . ~·->··:;•,, '. ,..:,,,. 
• • =.~~·.:5; .. . .:k··'Y-

POStmortem Examinations: Unidentified Bodies, Human Reamlns 
Mr. Mark Sigman, Accountant II 
Riverside County Sherif.f's Office 
4095 Lemon Street, P. 0. Box 512 
Riverside, CA 92502 

Executive Director, 
California State Coroners' Association 
592.5 Maybroo,k Circle . . 
Riverside, California 92506 

Executive Director, · 
Association of California Water Agency 
91 o K st:ree~ Suite i..10· 
Sacramerito, California 95814 

JUN-24-2003 10:24 

Mr. Jim Spano, · 
State Controller1s Office 
Division of Audits (B-8) 
300 Capitol Mall, Suite 518, P.O. Box 942850 
Sacramento, Califoi'rua 95814 

Mr. J .. Bradley Burgess ··
Public Resources Management Group· 
1380 Lead Hill Boule-vard, Suite # I 06 
Roseville, CA 95661 · 

MS. Joan L . .Phillipo, Executive Director 
caiifomia State Sheriff's Association 
P. o. Box·s9079d 
West Sacramento, California 95898 

Ms~ Sarah Ahorurna 
County. of L.e>s Angeles, Department of Coroner 
1104 N. Mission Rd. · 
Los Angeles, CA 90033 
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J, TYLER McCAULSY 
A IJDITOR.CONTROl.l.BR 

·.-.! .• ··i ·; 

COUNTY OF LOS ANGELES 
DEPARTMENT o:F·A.unrioi-coNTROLLER 

KENNETH HAHN HALL OP ADM.INISTRATION
SOO WBST TEMPLB STREBT, ltOOM 525 . 

.. .. LOS ·ANGELES; C}.LIFORNIA:m12~2766 · '' . 
-PHONE: (21:3) 974-8301 -PAX: (213) 626-.5427 ' 

.',' ··: . ,', -'..i 

'\. Pt1¢LARATiON OF SERVICE 

~. • .• ,Ii 

STATE OF CALJFORNIA, County ofLos Angeles: 

•\, •' ... 

Hwnjk Yaghobvan scates: I am and at all-times ;liereln mcm~oned have been a citi:i:en of the United States and a resldont of rheJ --
County of Los A'1gel~; ov.e~ .. 1l111age:ofeigbteen yeafs:and ri'Ot a party to nor interested in ttle'y;i-thl~ actlr,m:~_thn iny.busµi1=ss • 
address Is 603 K.en11eth H~_Hall of A,dmi~istriltion, Cit)i-orios Angeles, County of Los Angeles, State of.Califomiii;,, · · 

:..:.~·~_;.': -~,. .. -~·~ .. ; •• /;,;_',)' •.' • ' >· •.. 

That on the 24th day of~ 2003, r served the attached: 

Documents: Review of Commission Staff Draft AnalysiB, County of Los Angeles Test Claim, CSM-00-TC,J,8,- C!iapter- 284, 
Stlltlltes of2000, Adding .~ectioos. 275~~ 4',,27,S~l. l ~f,the Q.oyemmcnt Code, Amending Sectj_on 1Q2870 qft~.~':Healt~A ~afr:!Y.•. 
Code, Amending sei:tioil_'l4:202 'of tile Jle#J"C:o,d~: P~sk:i:o!'i~ Examinations: Unidentified B'ii'dies,' Hu~a1i:Ri:mai!tS. , inol~ding a 
J page letter of J. T)'li:r WicCauiey Giaiiui'~qA!.q~. ·'a .(~ag~~nqr~alive, a 7 page decle:rarion of Dav(d,s~m,pbeit; and,_ "' j pag~ 
declara1Jon of Leonard Kaye, al/ pur.ruant 10 OO•TC-18, now pending before the Commission on State Mandates. - · 

·~;, .:··.:.~,,-:1.·~,i:'"tf"·.: .. :.~.~ ". . .' i~. ~: .... ~. . ; ·._: 

upOll all Interested Pllrtie$ listed on the attachmcmt hereto and by 

(XJ by transmltr.ing via facsimile the doi:ument(s) listed above to the fax number(s) ser forth below on this date. 

r 1 

(X) 

[ ] 

Commission on State Mandates F'8' as, we!!,~.-~ ~fCJl'iglna[s. 

:·,·.-; .... _. '_ •.. ,., .. , .. -. -·-·~·.1~'."-.4: ·.· ...... :.'···:.\ ';.;-~·.: -:: ••. : _· 

by pJac!iig ( ) tiilc copies ( ) Of'igili,li! ~~-~?,f ~IJC]_os~d in, 8 sealed envelope addressed as Stated OD the attached 
malling list. - ' " ' : .. . 

...., • -~·_: • c • • • •.::.~; • ~_. •• 

by placing the document(s) listed above in a sealed_ envelope with posmge thereon fully prepaid, Jn the United 
States mail at Los Angeles, Caliromia, addressed as sei forth below. 

by personally delivering tbe documt:.nt(s) listed above to the person(s) as set fonh below at the Indicated address. 

. PLEASE Sll:E ATTACHED MAILING LIST 

That I am readily familiar with the business ptaotice of the Los Angeles County for colleotlon and processing of correspondence far 
mailing with the United Stares Pcs1al Service; and that the correspondenr<e would be deposited within the United States Pesta! 
Service that same day in the ordinacy course of business. Said service was made at a place where there is delivery service by the 
United States moll and that there is a regular communication by mail between the place of mailing and the place so addressed. 

l declare under penalty of perjury that the foregoing is true and correct. 

Executed this M:fu da.y of~. 2003, at Los Angeles, California. 

JUN-24-2003 10:24 
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