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ITEM 4

TEST CLAIM
FINAL STAFF ANALYSIS

Penal Code Sections 1405 émd 14179
Statutes 2000, Chapter 821; Statutes 2001, Chapter 943

Post-Conviction: DNA Court Prbcgedings (00-TC-21, 01-TC-08)
County of Los Angeles, Claimant

EXECUTIVE SUMMARY

The test clalm was filed ifi June 2001'by the County of Los Afigles on statutes that provide a
post-conviction remedy for convicted feloiis to obtdin deoxyribomicleic acid (DNA)’ testing of
biological evidence. The statutes also establish procedures and timelines for the retention.of -
biological evidence. Clalmant filed a tcst claim amendment in November 2001 based on Statutes

2001, chapter 943 that revised the test claim statutes, pnmanly regarding the court procedure to
obtain the DNA test.

Comments were filed by the Department of Finance on the test clairh, with rebuftél céﬁii;;:nts
submitted by the claiiriant. Althibugh ¢laimant disagreés with-findings of nonreimbiirsable
activities in the draft staff analysis, no substantive changes were madé to the draft staff analysis..
For reasons stated in the analysis, staff finds that the test claim legislation imposesa

reimbursable state-mandated program on local agencies within the meaning of article XIII B,
section 6 of the California Constitution and Government Code-section 17514 to perform the

‘following activities:

¢ Representation and investigation: For indigent defense counsei investigation of the DNA-

testing and representation of the convicted person (except for drafting and filing the DNA-

‘testing motion) effective January I, 2001 (Pen. Code, § 1405, subd. (c) as added by Stats,
2000, ch. 821).

» Prepare and file motion for DNA testing & representation: If the person is indigent and
" has met the statutory requirements, and if counsel was not previously appointed by the court,
for counsel to prepare and file a motion for DNA testing, if appropriate, effective
January 1, 2002 (Pen. Code, § 1405, subds. (a) & (b)(3)(A)). Also, providing notice of the
motion to “the Attomey General, the district attorney in the county of conviction, and, if
known, the governmental agency or laboratory holding the evidence sought to be tested” is
mandated as of January 1, 2002 (Pen. Code, § 1405, subd. (c)(2)).

¢ Prepare and file response to the motion: Effective January 1, 2001, to prepare and file a
response to the motion for testing, if any, by the district attorney “within 60 days of the date
on which the Attorney General and the district attorney are served with the motion, unless a
continuance is granted for good cause” (Pen. Code, § 1405, subd. (c)(2)).
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e Provide prior test lab reports and data: When the evidence was subjected to DNA or other
forensic testing previously by either the prosecution or defense, the prosecution or defense,
whichever previously ordered the testing, provides all parties and the court with access to the
laboratory reports, underlying data, and laboratory notes prepared in connection with the

DNA or other biclogical evidence testing effectlve January 1, 2001 (Pen Code, § 1405, subd.

(a). '

e Agreeon a DNA lab Effective January I, 2001 for the pubhc defender and the district
attorney to agree on a DNA-testing laboratory (Pen. Code, § 1405, subd. (g)(2))

e Writ review: Effective January 1, 2001, prepare and file petition, or response to petition, for
writ review by indigent defense counsel and the district attorney of the trial-court’s decision

on the DNA-testing motion (Pen. Code, § 1405, subd. (j)).

 Retain biological material: Effective January 1, 2001; rétain all biological material that is
secured in connection with a felony case for.the period of time that any person remains

mcarcerated in connection with that case (Pen. Code; § 1417.9, subd. (a)).

Staff finds that all other statuteés'in the test claim, mcludmg holding a heanng on the DNA-
tésting motiofi, are not a reimbursable state-maridated E)rogram within' the meaning of article

XIII B, section 6 and Government Code section 17514

Recommendation _

Staff recommends that the Comrmssmn adopt ﬂ'llS analysw and parnally approve the test claim
for the activities listed above, L .
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-STAFF ANALYSIS

Claimant
County of Los Angeles
Chronology
06/29/01 Test Claim filed by County of Los Angeles Claimant
08/08/01 Department of Fmance subrmts comiments on the test clalm
09/05/01 Department of Corrections submits a letter on the test claim
10/17/0 1 ' Claimant submits rebuttal comments on the state agency comments
11/09/01 Claimant submits amendment to test clalm '
12/19/01 Department of Finance submits comments 'on the test clalm amendment
02/15/02 Claimant files rebuttal comments to the Dept of Fmance comments
08/21/03 Commisgion staff ‘tequests addmonal lnformatlon from.claimant
. 09/24/03 ) Claimiant provides additional iﬁfofmaticn"o"n' the claimi
©10/30/03  Claimant submits additional documents
02/13/04 Commission staff requests state agency comments on clannant s submissions
" 03/15/04 - | No comments received, record is.closed

05/26/06 Commission staff issues draft staff ana]ysis on the test claim
06/ 16/06 . Claunant subnuts comments on the draft staﬂ‘ analysns
07/7)06 : Comm1sswn staff.issues final staff analysm and proposed Statement of Decision
Background ' ' '
Test Claim Statutes

In 2000, the Legislature enacted the test: clalm statutes as a post-conviction remedy for convicted

 felons to obtain, dcoxynbonuclelc acid (DNA) testing of biological ev1dence The DNA-testmg
motion is a separate civil action' and not part of the original criminal action.? The statutes also
establish procedures and timelines for the retention of b1010g1ca1 evidence.

The post-con\nctlon remedy applies to cases where biological evidence is available and is
previously untested or tested by a less reliable test, and where identity of the perpetrator was an

! As defined by Code of Civil Procedure section 30, a civil action is “prosecuted by one party
against another for the declaratlon, enforcement or protection of a right, or the redress or
‘prevention of a wrong.”

2 As defined by Penal Code’ sectxon 683, a criminal actlon 18 “the proceeding by which a party
charged with a public offense is accused and brought to trial and punishment...
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issue. The test claim statutes specify how a defendant files a motion to obtain DNA testing and
what conditions must be met before the court grants the testing motion.

In 2001, the original test claim statute was amended (Stats. 2001, ch. 943) to clarify that the
defendant’s right to file a motion for post-conviction DNA testing cannot be waived, nor can the
right be waived to receive notice of a governmental entity’s intention to dispose of biological
material before expiration of the period of imprisonment.’

Appointment of counsel for indigent defendants: The original statute required the court to
appoint counscl for the convicted person who brings a motion under this section if that person is
indigent.* In 2001, the Legislature added a new subdivision (b) to section 1405° to clarify this

" right to counsel. The amendment specifies how an indigent convicted person requests
appointment of counsel and establishes appointment criteria for the court. The amendment also
specifies that counsel investigates and, if appropriate, files a motion for DNA testing, and
clarifies that representation is solely for the purpose of obtaining DNA testing and not for any
post-conviction collateral proceedmg

. Motion for DNA testing: The original statute established a procedure for the defendant to obtain
DNA testing of biological evidence. As a result of the 2001 amendment, an indigent defendant
can request counsel to investigate and prepare this motion. Section 1405, former subdivision (b),
now subdivision (c), establishes the following requirements for the motion:

1. A written motion shall be verified by the convicted person under penalty of petjury and
shall do all of the following:

A. Explain why the identity of the perpetrator was, or should bave been, a significant
issue in the case. .

B. Explain, in light of all the evidence, how the requested DNA testing would raise a
reasonable probability that the convicted person’s verdict or sentence would be more
favorable if the results of DNA testing had been available at the time of conviction.

C. Make every reasonable attempt to identify both the evidence that should be tested and

‘the specific type of DNA testing sought.

D. If prosecution or defense previously conducted any DNA or other blologlcal testing,
the results of that testing shall be revealed in the motion, if known.

E. State whether any motion for testing under this section previously has been filed and
the results of that motion, if known. .

* Penal Code section 1405 was technically amended by Statutes 2004, chapter 405. Staff makes
no finding on this amendment.

4 Penal Code section 1405, subdivision (b), formerly subdivision (c).

3 All references herein are to the Penal Code unless otherwise indicated.

§ Penal Code section 1405, subdivision (b)(4), as added by Statutes 2001, chapter 543.
7 Former Penal Code section 1405, subdivision (a)(3).
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2. Notice of the motion shall be served on the Attorney General, the district attorney in the
county of conviction, and, if known the governmental agency or laboratory holding the
evidence sought to be tested.?

Responses to DNA-testing motion: Once a motion is filed, the statute prov1des that responses,
if any, shall be filed within 60 days of the date on which the Attomey-General and the district
attorney are served with the motion, unless a continuance is granted for good cause. 9

Access to lab reports and data: If the court finds that the evidence was subjected to DNA or
other forensic testing previously by either the prosecution or defense, it shall order the party at
whose request the testing was conducted to provide all parties and the court with access to the
laboratory reports, underlying data -and laboratory notes prepared in connection with the DNA or
other biological ev1dence testmg

Hearing The court “in its d1scretlon may ¢ order a hearmg on the motion. The statute
ongmally stated “the Judge who conducted the trial shall hear the miotion, unless the pres1d1ng

_ judge deterrnl.nes that _]udge is unavatlable Upon request of either party, the court may ‘order, in

the interest of Jushoe that the convncted person be' present at the heanng of thé motion.” The
2001 statute amends the ﬁrst sentence regardmg heanng the motion as follows “The motlon

- shall be heard hy the Judge who conducted the tnal or accepted the convicted | person s Dplea of

guilty or nola contendre, unless '

¥ Qriteria for granting DNA-testmg motlon Subdmsmn & of section 1405 (formerly subd.

(d)) states that “[t]he cotirt shall grant the motlon for DNA testing if it determmes all of the
following have been established:

) '(1) The ev1dence to he tested 1s ava.tlable and i a condition that would perrmt the DNA
testmg requested in thé motlon ' -

(2) The ev1dence to be tested has been subject toa cham of custody sufficient to estabhsh
© “% it Ha§'not been subsntuted tampered w1th replaced or altered in any matenal aspect.

.....

(3) The 1dent1ty of the perpetrator of the crime was, or should have been a 51g111ﬂcant
issue in the case.

(4) The convicted person has made a pnma facxe showmg that the ewdence sought to be
tested is material to the issue of the convicted person’s identity as the perpetrator of,
* of accomplice'to, the crime; §pecial circumstance, or enhancement allegation that
resulted in the conviction or sentence.

(5) The requested DNA: testmg results'would raise a reasonable probablllty that; in light
' of all the evidence, the corivicted person’s. verdict or-sentence would have been more
favorable if the results of DNA testing had been available at the time of conviction.

¥ Penal Code section 1405, subdivision (c)(2), formerly subdivision (a)(i).-
® Penal Code section 1405, subdivision (c)(2), formerly subdivision (a)(2).
1% Penal Code section 1405 subdivision (d), formerly subdivision (2)(3).
! Penal Code section 1405, subdivision (¢), formerly subdivision (b).
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The court in its discretion may consider any evidence whether or not 1t was
introduced at trial.

(6) The evidence sought to be tested meets either of the following conditions:
A. It was not tested previously. s

‘ B. It was tested previdiisly, but the requested DNA test would provide results that are -

reasonably more discriminating and probative of the identity of the perpetrator or
accomplice or have a reasonable probability of contradicting prior test results. 2

(7) The testing requested émploys a method generally accepted within the relevant
scientific community,”

(8) The motion is not made solely for the purpose of delay
DNA testmg & results: Subdivision (g) of section 1405 (formerly subd. (e)) states:

(1)] Ifthe court grants the motion for DNA testmg, the court. order shall 1dentrfy the _
specific ewdence to be tested and the DNA technology to be used (2) Thé testmg shall

. be conducted by a laboratory, mutually agreed upon by the dlstnct attorney ina noncaplta]
.case, or the Attomey General ina cap1tal ;case, and the person ﬁlmg the, motlon If the

_ partles cannot -agree, the court s order shall demgnate the laboratory to conduct the testing
and shall consider designating'a laboratory accredited by the. Arnencan Soc1ety of Crime
Laboratory Drrectors Laboratory Accredltatlon Board (ASCLD/’LAB) '

practlcable but authorizes the court to expedlte testrng in the mterests of justice.’

Subdivision (h).of section 1405 (formerly subd. (f)).requires test results to “be fully disclosed to
the person filing the motion, the district attorney, and the Attorney General Ifrequested by any
party the court shall order productlon of the underlymg laboratory data and notes

DNA testmg to be borne by the state or the apphcant “as the court may order 1n the interests of
justice, if it is shown that the apphcant is not indigent and possessés the abrhty to pay. However,
the cost of any additional testing to be conducted by the drstnct attomey or Attomey General
shail not be bome by the conv1cted petson.™

J udicial Review Subd1v151on (j) of section 1405 (formerly subd (h)) provrdes as. follows:

An order granting or denying a motion for DNA testing under this section shall
not bé appealable, and shall be subject to review only through petition for-writ of-
marndate or prohibition filed by the person seeking DNA testing, the-district ™ -

.attorney, or the Attorney General. Any such-petition shall be filed within 20 days
after the court’s order granting or denying a motion for DNA testing. In a non-
capital case, the petition for writ of mandate or prohibition petition shall be filed
in the court of appeals, In a capital case, the petltlon shall be filed in the Supreme
Court. ;

12 Statutes 2001, chapter 943 substituted “It” w1th “The ev1dence“ and renumbered ﬂne
subdivision. :
6
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: Exempt from public disclosure: Subdivision () of section 1405 (formerly subd. (j)) provides:
“DNA profile information from blologzcal samples taken from a convicted person pursuant to a
. motion for post-convmnon DNA testing is exempt from any law requmng disclosure of
information to the public,”

Severability: According to subdivision (n) (formerly subd. (k)), section 1405 is severable, and if
_-any provision of it or its application is held invalid, “that invalidity shall not affect other-
provisions or applications that can be given effect without the invalid provision or application.”

Retain biological evidence: Penal Code section 1417.9 states that the “appropriate”
governmentalentity shall retain any biological evidence secured in connection with a criminal .
case for the period of time that any person remains incarcerated in connection with that case.
The Attorney General’s Office has stated that this retention is limited to felony cases.!

~ Subdivision (a) of section 1417.9 further states that “[t}he governmental entity shall have the
discretion to determine how the evidence is retamed .. provided that the ev1dence is retained in
a condition suitablé for DNA testing.”

Subd1v1510n (b) authonzes the govemmental entlty to dlspose of blologu:al material before the
explratlon of the périod of time 1f the followmg notzficatlon condltmns are met.

(l) The govemmental entity- ‘has notified all of the followmg persons of the prov1smns
of this section and of their intention to- dlSpOSG of the material: any person who as
e aresult of a felony conviction in the case is currently serving.a term' of:
: . imprisonment and who remains incarcerated-in connéction with the case, any
o counsel of récord, the public:defender in the county of conviction; the dxstnct
. . attorney in the county of conviction, and the Attorney General,

(2) The notifying entity does not receive, within 90 days of sendmg the notlﬁcatlon,
any of the following:

(A) A motion filed pursuant to section 1405, however upon filing of that

apphcatlon the govemmental entity shall retam ‘the material only untll fhe
time that the court’s denial of the motion i final. -

(B) A request under penalty of perjury that the miaterial not be destroyed or A
disposed of because the declarant will file within 180 days & motion for DNA
testing pursuant to section. 1405 that is followed within 180 days by a motion .
for DNA testing pursuant to section 1405, unless a request for an extension is

requested by the convicted person and agreed to.by the governmental entity in
possession.of the evidence.

(C) A: declaration of innocence under penalty of perjury that has been filed with
- the court within 180 days of the judgment of conviction or July 1, 2001,
whicheveris later. However, the court-shall permit the destruction of the
- -evidence upon a showing that the declaration is false or there is no issue of
identity that would be affected by additional testing. The convicted person
may be cross-examined on the declaration at any hearing conducted under this

1 88 Opinions of the California Attorney General 77 (2005).
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section or on an application by or on behalf of the convicted person ﬁled
pursuant to Section 1405,

(3) No other provision of law requires that btologlcal ewdence be preserved or
retamed

The 2001 amendment added subdivision (c) to section 1417.9 to state, “the right to receive notice
pursuant to this section is absolute and shall not be waived. This prohibition applies to, but is not .
limited to, a waiver that is given as part of an agreement resulting in a plea of guilty or nolo
contendre,”

A sunset clause in the original version.of section 1417.9 Would have repealed it onJanuary 1,
2003, but the sunset clause was removed by Statutes 2002, chapter 1105.

Preexisting Law

Preex1stmg state law prtmdes procedures whereby a defendant may appeal ; a COIWICthn
Preex1stmg State law also specifies the conditions utider which a new tnal is granted as follows

When a verdict has been rendered or a ﬁndmg made agamst a defendant, the court may,
upon his appllcatton, grant a new trial, in the’ case of when new ev1dence is dlscovered
material to the defendant and which he could not, With reasénable diligence, have
discovered and produced at the trial. When a motion for a new trial is made upon the
-ground of'newly discovered evidence, the defendant must produce at the hearing; in

. support thereof; the affidavits of the witnesses by:whom such-evidence is expected to be
given, and if time is required by the defendant to procure such affidavits; the court may
postpone the hearing.of the motlon for such length of: tn'ne as, under all’ clrcumstances of
the case, may seem reasonable," ;

_ Claimant Position’

Claimant alieges that the test claim statutes impose a reimbursable mandate under sectlon 6 of
article XIIT B of the Cahforma Const1tut1on After describing t the test clau'n statutes, claimant
enumerates riew duties for various county departments asa resu]t of the tést claim statute.

- For the District Attorney and Pubhc Defender (for mdlgent defendants), claimant alleges
activities related to.the followmg ‘ ,

» Initial Contact = Writing of responding to initial correspondence from intates, attorneys
or others'seeking inforiation régarding Pendl'‘Code sectioni ‘1405 dnd 1417.9. :
o Investigating Claims - Reading letters frofn inmatés of others writing on behalf of
inmates, retrieving and reviewing court files, trial attornéy files, appellate counsel files,
" researching'legal, technical and sciéntific issues, interviewing witnesses, subpoenaing
records atid preparing to write a motion pursuant to Penal Code section 1405. Meeting
with inmates in person or on the telephone as well as written consultation.

4 penal Code séction 1236 et 'seq..
15 penal Code section 1181, subdivision (8), as amended by Statutes 1973, chapter 167.
16 The test claim includes detail for each of the bulleted activities. See Exhibit A, pages 113-118.
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Preparing Motions - Includeés preparing motions pursuant to Penal Code section 1405
and responding to notices sent pursuant to Penal Code section 1417.9.

Meet and Confer - Consultation and meetings with the trial attorney, appellate counsel
representatives of the Public Defender’s Innocence Unit, the Post-Conviction Center, the
District Attorney’s Office, the Attorney General, and individuals from other Innocence
Projects.

DNA Source Identification and Trackmg Meeting with judges, clerks, law
enforcement personnel regarding preservation of evidence and locating ev1dence, touring
law enforcement labs and storage facilities.

Development and Procedure - Preparing protocols, administrative forms, meetmg with
SB 90 adviser and one-time activities associated with setting up the Post-Conviction
DNA unit wrthm the District Attorney’s Office [for Public Defender services, the activity
claimed is “one-time activities associated with setting up the unit.”] .

Court - Time spent in court including but not limited to appointment of cou.nsel filing of
meotions and litigation associated with motlons pursuant to Penal Code sectlon 1405 and
1417.9. - :

Travel - Travel-related expenses assocxated with meeting with mmate in connectlon with
preparation of 1405 motlon

DNA testing modahty selection - Travel, lodging and related expenses associated with

“research and becoming conversant in newly developed technological advances in the
*field of DNA analysis.

For the Shenff’s Departrnent Cnme Laboratory, claimant alleges activities related to the

fol]owmg
. . Develop pohcles and procedures (one time actmty)

Meet and confer with attorneys regarding the coordination of efforts i m o
-implementing the subject law (one time activity).

“Distribute the State" Attornéy General’s Office recommiendatiois for compliance

ru-

~with the law including the evidence rétention conditions (one time activity). -

Tram mvestlgatlve personnel and the’ staif of other law enforcement that use the
crimié lab.

Initial contacts for perrmssron ‘to dispose of b1olog1cal evidence.

Identify and track evidence for proper retention and storage.

Respond to request for biological evidence. held.

Respond-to requests for the analysis of evidence held.

Meet and confei withi part:es to determine the su1tab111ty of DNA testlng on
retained‘evidence,

Prepare and track biological gvidence sent to lab for DNA testing.

Court téstimony on chain of custody and disposition of biological evidence. -
DNA testing required of the Sheriff’s Department not reimbursed by the Court.

K

'7 This document is attached as Exhibit J.
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For the Sheriff’s Department Central Property and Evidence Unit, claimant alleges
activities related to the following: e

e Develop pollcles and procedures (one time activity).

e Meet and confer with attorneys regardmg the coordination of efforts in
implementing the subject law (one time activity).

s Distribute the State Attorney General’s Office recommendations for compliance

* with the law'® including the evidence retentlon conditions (one time-activity).
‘s Train evidence and property custodians on storage and nouﬁcatlon methods and

~ procedures (one-time activity).

. Des.lgu, develop, and test computer sofcware and equlpment necessa.ry to identify
and retrieve biological : materials (one time act1v1ty)

« Initial contdéts to specified parties to seek perrnlssmn to dispose of blologwal
evidence.
Identlfy and track evidence for pmper retentlon and storage.
Respond to request for blologlcal evidence held.

e Maintain biological evidence i in refngerated facilities and add and mamtam
refngerated facilities.

» Court testimony on cham of custody and dlSpOSlthD of b1ologneal ev1dence

The claimant stated that it is incurring costs well in excess of $200 annually, the- standard
at the time the test claim was filed.'” The claimant estimated that costs for the public
defender would be $521,234 for fiscal year 2001-2002.

In its October 2001 response to Department of Fmance comments, claimant states that the
program is a new program or higher level of service, and not merely extensions of the original
duties of trial counsel or extensmns of the ongmal case Clalmant suppoxts t]:us contentmn as
specified in the analysis below!

In November 2001, claimant amended the test clalm to. add Statutes 2001, chapter- 943 Thls
statute amended Section 1405 to estabhsh a procedure for appointing counsel to investigate and
prepare the DNA-testmg motion 50 that counsel is appointed before.a motion is filed (unlike the
prior version of 1405, in which, according to claimant, counsel was appointed after ﬁhng the
motion). Claimant aiso alleges actlvmes from amended section 1417 9, subdivisions (c) and (m)
as follows:

Section 1417.9 is also 1ncluded in thls arnendment as Chapter 943 Statutes of
2001, further expands the duties of-local government to include those persons
who may have waived certain'rights. ... Therefore, as amended herein, the
County is now required to provide more service — to provide notice to those with
waivers as well as those without such waivers. In addition, as amended herein,
the County.must provide services in investigating and filing motions for post-

1% This document is attached as Exhibit J.

" The current minimum amount is $1000 (Gov. Code, § 17564).
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convmtlon DNA testing to more mdlgents now mcludmg those waiving nghts as
set forth in new Section 1405(m) .. 0

In response to a request for ﬁlrther information from Commission staff, claimant stated in -
September 2003 that the Public Deferider’s Office received d one-time grant from the Office of
Criminal Justice Planning for $160,000 to represent forrner clients who request counsel’ pursuant
to Penal Code section 1405 : :

In comments submltted June 16, 2006 on the draft staff analysis, claimant agrees with the
activities that staff finds reimbursable. Claimant disagrees, however, with staff’s concluswns :
regarding activities found not reimbursable: holdmg a hearing and appomtmg counsel when
counsel has prev1ously been appointed.

State Agency Position

In comments submitted in August 2001 .on the original test clalm the Department of Finance,
(Finance) states that whlle the test claim may have resulted in a state mandate, “the actlvmes
described in the test ‘claim do not. constitute a new prograrn or activity or a relmbursable cost.”

Finance states that the test claim activities are “a procedure extension of the original trial” and

.goes on to state: “The petition involved is only raising examination of original evidence using -

+ technology not available at the time of the original case, thereby raising in question a material

= and substantive issue to the original criminal charge and verdict.” Finance concludes therefore, -
1 that the activities are existing responsibilities of local government.

The Department of Corrections also submitted a letter in August 2001 statmg, “CDC takes no

- position on the merits of the County’s test claim.”

“" In Decémber 2001, Finance commented on the test claim amendment, stating that it concurs that
" Statutes 2001, chapter 943 create a relmbursable state-mandated local program for the following

activities pled by-claimant:

. Appomtmg coinsel to mvestlgate and file a motion, if appropnate, for post—conv1ct10n
" DNA testmg for mdlgent conv1cted persons. ~ :

¢ Providing nonces to.indigent conthed -persons, who may have:-waived their rights as part
of a plea agreement or plea of nolo,contendre, that their right to file a motion-for post-
conviction DNA testing cannot be waived. SR

No other state agencies submitted comiments on the claim, nor did any comment on the draft staff
analysis.

2% County of Los Angeles, test claim amendment (Ol-TC 08) submitted November 9, 2001,

page 5.
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Discussion

The courts have found that article XIII B, section 6 of the California Constitution®' recognizes
the state constitutional restrictions on the powers of local government to tax and spend.** “Its .
purpose is to preclude the state from shifting financial responsibility for carrying out

governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
resp0n31b111t1es because of the taxing and spending limitations that articles XIII A and XIII B.

impose.”* A test claim statute or executive order may impose a reimbursable state-mandated

program if it orders or commands a local agency or school district to engage in an activity or

task.?*

In addition, the required activity or task must be new, constituting a “new program " or it must
create a “higher level of service” over the previously required leve! of service.”

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the govemrnental function of providing public services, or a
law that imposes unique reqmrements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state. 26 To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requiremerits in effect immediately before the enactment of the test claim

2! Article XTI B, section 6, subdivision (a), (as amended in November 2004) provides:

(a) Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds for the following mandates: (1) Legislative
mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initially
implementing legislation enacted prior to January 1, 1975.

22 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735.

23 County of San Diego v. State of California (County of San Diego)(1997) 15 Cal.4th 68, 81.
% Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

25 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878
(San Diego Unified School Dist.), Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d
830, 835-836 (Lucia Mar).

26 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44

Cal.3d 830, 835.)
. - ®
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leglslatlon- A “higher level of service” occurs when the new “reqmrements 'were intended to
provide an enhanced service to the public.’ n28 :

" Finally, the newly required activity or increased level of service must unpose costs mandated by

the state.”®

The Commission is vested with exclusive authonty to adjudicate disputes over'the existence of
state-mandated programs within the meaning of article XIII B, section 6, 0 n making its
decisions, the Comrmssmn must strictly construe article XTI B, section 6 and not apply it as an
“equltable remedy to cure. the percelved unfajrness resultmg from polmcal demslons on funding
pnont‘les _

Issue 1: Is the test claim legislation subject to-article XII[ B section 6 of the
.California Constitution?

A. Activities in section 1405 mandated by the state

As enacted by Statutes 2000, chapter 821 section 1405 read, in part, s follows

(a) A person who was convicted ofa fe]ony and i 15 currentty. servmg a term of
_ nnpnsonment may make a written motion before the trial court that. entered the
: Judgment of conviction in his or her case, for performa.nce of forensm . (DNA).

testing. [{].. i

(c) The court shall appoint counsél for the convlcted person who brmgs a'motion
under this, section if that person is mdlgent

" Subdivisions (a)(l) and (a)(3) of} secnon 1405 (currently subd. (c)(1)) speclﬁes the content of the

motion, stating it must:~

A. Explam why the 1dent1ty of the perpetrator was, or shiould have been, a s1gmﬁcant
issue in the case.-

B:- Explain, in light of all the gvidenice;’ how the requested DNA testmg would raise a
reasonable probability that the convicted person’s verdict or sentence would be more
favorable if the results of DNA testing had been available at the time of conviction. -

.C. Make every reasonable attempt to identify both the ewdence that, should be tested and
the speclﬁc type of DNA testmg sought

2 San Diego Umﬁed School Dzsz' supm, 33 Cal 4th 859, 878 Lucia Mar, supm 44 Cal.3d" 830
835.

2 San Diego Umﬁed School Dist., supra, 33 Cal.4th 859, 878.

2 County of Fresno v..State of Calzﬂ)rma (1991) 53.Cal.3d 482 487 County of Sonoma v,
Commission on State Mandates (2000) 84 Cal. App.4th 1265, 1284 (County of Sonoma),
Government Code sectmns 17514 and 17556.

% Kinlaw v. State of Calgfomza (1991) 54 Cal.3d 326, 331 334; Gevemment Code- sectlons
17551, 17552.~

3 County of Sonoma, supra, 84 Cal. App 4th 1265, 1280, cltlng City of San J’ase V. State of
California (1996) 45 Cal.App.4th 1802, 1817.
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D. If prosecution or defense previously conducted any DNA or other biological testing,
the results of that testing shall be revealed in the motion, if known.

E. State whether any motion for testing under this section previously has been filed and
the results of that motion, if known.

The court grants the motion if it makes eight findings, as specified above (pp 5-6).

Claimant seeks reimbursement for the activities of writing or responding to initial
correspondence from inmates, attorneys, or others seeking information; investigating claims,
preparing motions and meeting and conferring with counsel. As indicated by claimant, the
indigent defense counsel appointed to investigate or file the DNA-testing motion is.a public
defender or otherwise provided by the local government.

' This issue is whether subdivisions (a) and (c) of section 1405, as originally enacted in 2000,
mandate an activity on the local entity. Staff finds that subdmsmn (c) does, based on the plain
language in subdivision {c) that “the court shall appoint counsel. "3

As to preparing, filing, and giving notice of the motion, subdivision (a) originally stated that it is
the person convicted of the felony who does this rather than the indigent defense counsel,
Therefore, drafting the DNA-testing motion is not a requirement on local entity in the original
version of section 1405 (this was changed by the 2001 amendment, as discussed below), -

Additionally, although this original statute did not expressly articulate the requirement for
counsel to ‘investigate’ the claim (prior to the Stats. 2001, ch. 943 amendment), the eight
findings the court must make to grant the motion were stated in subdivision (d), (now in § 1405,
- subd. (f) -- see pp. 5-6 above). In order to represent the convicted person and advocate these
ﬁndings to the court, counsel would need to investigate the case, since he or she has a duty to

“present his case vigorously in a manner as favorable to the client as the rules of law and
professional ethics will permit.*

Staff finds, therefore, that indigent counsel representatlon and 1nvest1gat10n of the DNA-testing
(except for drafting and filing the DNA-testing motion) is a mandated activity in the original test
claim statute: Statutes 2000, chapter 821, effective January 1, 2001.

As amended by Statutes 2001, chapter 943, subdivision (a) of section 1405 states, “A person who

" was convicted of a felony and is currently serving a term of imprisonment may make a written.
motion ... for performance of forensic ... (DNA) testing.” Subdivision (b)(3)(A) of section 1405
was added as follows:

Upon a finding that the person is indigent, he or she has included the information
required in paragraph (1), and counsel has not previously been appointed pursuant
'to this subdivision, the court shall appeint counsel to investigate and, if
appropriate, to file 2 motion for DNA testing under this section and to represent

32 Cf. San Diego Unified School Dist,, supra, 33 Cal.4th at page 880 states: “Accordingly, in its

- mandatory aspect, [the test claim statute] ... appears to constitute a state mandate, in that it
establishes conditions under which the state, rather than local officials, has made the decision
requiring a school district to incur the costs of an expulsion hearing.”

33 Norton v. Hines (1975) 49 Cal.App.3d 917, 922.
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the person solely for the purpose. of obtaining DNA testmg under thls sectmn
[Emphasm added. ]

Accordmg to the 2001 amendment in subd1v151on (m) of section 1405 the * nght to file a motion
for post—conv1ct10n DNA testing is absolute and shall not be waived .. [mcluding] a waiver that
is given as part.of an agreement resulting in a plea of guilty or nolo contendre.” Moréover, the
Second District Court of Appeal has held that a trial court does not have discretion to deny a
motion.for the appomtment of counsel iinder section 1405 where the petitioner’s request meets
the statutory criteria.*

Even though the indigent: defense counsel ﬁles the DNA- testtng motion “if appropriate,” staff
finds that preparing and filing the motion is mandatory. As stated above, an attorney’s duty is.

.“to present his case vigorously i in & manner as favorable to the client as the rules of law and

professional ethics will perrit.” Because whether or not to file the DNA testing motion is a
matter of professxonal judgment, the mdlgent defense counsel’s duty.to ﬁle at, 1f appropriate, is
not truly. dxscretlonary Rather, it 1s an act1v1ty mandated by the state.

Therefore, if the person is indigent : and has met the other statutory reqmrements staff ﬁnds that :
preparing z and filing the motion for DNA testing and représenting the person solely for the .
Purpose. ¢ of obtammg DNA testmg are mandated actmtles that are sub_]ect to article XIII B,
section 6 effective January 1,2002. ~ .

“Séction#1405, subdivision (c)(2) requires the person maklng the motlon for DNA testlng to

providéThotice of the motion to *théAttorney General, the district attorney in the county of
conviction, and, if known; the governmental agency or laboratory holding the evidence sought to
be tested.” Although this-activity is a requirement of the person filing the motion, if the person is

.indigent; it will fall on the indigent defense counsel. Therefore, staff finds that effective

January:1, 2002, notice of the motlon as spemﬁed is also a mandated actlvxty that is subject to
article XIII B, section 6.

Subdivision (c)(2) of section 1405 (former' subd. (a)(2)) al-so states that a response to the motion’
“if any,:shall be filed within 60 days of the date on which the Attomey General and the district
attorney are served with the motion, unless a continnance is granted for good cause.” Claimant

and, if | necessary htlgate the motion .

. aileged the followmg activity: “mvestlgate whether such a [DNA -testing] motion is meritorious,

Here, by using the words *if any,” the statute appears to merely authorize ﬁllng a response to the
DNA-testing motion. Thus, the issue is whether filing a response to this motion is a state
mandate on the districtattorney. For the réasons below, staff finds that it is.

The district attorney’s duties are spec1f1ed in Government Code sectiori 26500, et seq.. Section
26500 states: “The district attorney is the public prosecutor, except as otherwise provided by law,

3 In re. Kinnamon (2005) 133 Cal. App. 4th 316, 323.
3% Norton v. Hines, supra, 49 Cal.App.3d 917, 922.

36 See attached to the ongmal test claim the Declaration of Lisa Kahn June 18, 2001, page 1.
Claimant also alleges the public defender and district attorney activity of respondlng to notlces
sent pursuant to Penal Code section 1417.9.
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The public prosecutor shall attend the courts, and within his or her discretion shall initiate and
conduct on behalf of the people all prosecutions for public offenses.” The California Supreme
Court has held that the prosecutmg dlsmct attomey has the exclusive authority to prosecute
individuals on behalf of the public.>’ The decision whethcr or not to prosecute, however, is left
to the discretion of the prosecuting district attorney.’® As to this discretion, in People v,
Eubanks, the court stated that “the district attorney is expected to exercise his or her -
discretionary functions in the interests of the People at large ..."” and this includes “the vast
majority of citizens who know nothing about a particular case, but who give over to the
prosecutor the authority to seek a just result in their name.” Furthermore, the Fourth District
Court of Appeal has stated that if a district attorney elected not to appear at a serious felony trial,
he or she “would be in gross derehctzon of his [or her] duty to the people of the state under
Govermnment Code section 26500..

In addition to the role of public prosecutor, the district attorney’s civil law duties are stated in
Government Code sections 26520-26528,4' including the duty to “defend all suits brought
against the state in his or her county or against his or her county wherever brought ..,”*

The issue of discretionary local activities in the context of state mandates was discussed in the
recent Cahforma Supreme Court case of San Diego Unified School District v. Commission on
State Mandates,*” which involved legislation requiring a due process hearing prior to student
expulsion. There, the court stated its reluctance to preclude reimbursement * whenevcr an entity
makes an initial discretionary decision that in turn triggers mandated costs™™ because, under
such a strict application of the rule, “public entities would be denied reimbursement for state-
mandated costs in apparent contravention of the intent underlying article XIII B, section 6 of the
state Constitution and Government Code section 17514 and contrary to past decisions in which it

*7 People v. Eubanks (1996) 14 Cal.4th 580, 588-590 (Eubanks).
* Ibid.
¥ Ibid.

“0 People ex rel. Kottmeier v. Municipal Court (1990) 220 Cal.App.3d 602, 609 (Kottmeier),
Staff notes that the court’s statements in Eubanks and Kottmeier are in the context of criminal
prosecutions. However, the DNA testing procedure authorizes the prosecuting district attorney
to comment on the appropriateness of DNA testing for convicted criminals, which is similar to
criminal prosecutions in that the prosecuting district attorney is carrying out his or her role of
protecting the public from those convicted of crimes. Therefore, the use of case law surrounding
criminal prosecutions is analogous and appropriate.

*! These duties include legal services for the county, prosecution of actions for recovery of debts,
fines, penalties and forfeitures, actions to recover illegal payments, and abatement of public
© nuisances.

4 Government Code section 26521,

3 San Diego Unified School Dist v. Commission on State Mandates., supra, 33 Cal.4th 859, 887-
888.

“ Ibid.

16

00-TC-21, Post-Conviction: DNA Court Proceedings
Final Staff Analysis




has been established that reimbursement was in fact proper.”* Citing Carmel Valley Fire
Protectzon Dzstnct V. State of Calgfomza, where an executlve order requu'mg that local
reimbursable state mandate, the court pointed out that reimbursement was not foreclosed * merely
because a local agency possessed discretion concerning how many firefighters it would employ -
and hence, in that sensé, could control of pérhaps even avoid the extra costs to which it would be
subjected.™’ The cotirt expressed doubt thit theé Voters who énactéd article XTI B, sectlon 6, or
the Leglslature that adopted Government Code sectlon 17514, intended such a resu]t

In the claim at 1ssue the prosecuting district attomey s decision to respond toa petltlon for a
DNA-testmg motion must be driven by the serious public interest in public protection, as well as
by saving the taxpayers the expense of unnecessary DNA testing (as the prosecutor may dispute
any of the findirigs required for a successful DNA-testing friotion).” ARy response to a DNA
motion is very closély related to the district attorney’s public prosecutor role, and ‘also analogous

to the duty to *defend all suits brought against-... his.or-her county.....”* In short, the- district

attorney has no choice to respond to the motion when the facts of the case.so dictate, -

- For these reasons, staff finds that.the district attorney’s preparatmn and filing of a response to.the
" DNA-testing motion is a state mandate w1thm the rneamng of article X]I[ B, section 6, effectwe
- January 1y2001. - -~ - . - : . - :

Section 1405, subdmsmn (d) (former subd (a)(3)) states as follows:

If the court finds evidence was subjected to DNA or other forensic testing .
prevmusly by either the prosecution or defense, it shall order the party at whose
‘tequest the testmg wis conducted to prowde all partxes ‘and’the court w1th access -
to the laboratory repotts, underlymg data, and laboratory notes prepared o
connechon w1th the DNA or'other bxologlcal ewdence testmg [Bmpha515 added ]

Clalmant requests relmbursement for respondmg to requests for the analys:s of ev1dence held.

Based on its mandatory language that the court ‘shall’ ofdér'access to the specified information,
subdivision (d) leaves the court with no6 discrétion in ordering the parties access to previous
DNA-testing mfonnatlon ® :As indjcated in the analysis,below, when the.court is left without:
discretion, the provision is a state mandate rather than .a mandate by the court. - Therefore, staff

* finds that the:following activity is subject to article XTI B section 6, effectlve January 1, 2001:.

when the evidence was subjected to-DNA or other forensm testing prevmusly by either the

* Ibid. :
¢ Carmel Valley Fire Protection District v. State of Calgfomza (1987) 190 Cal, App 3d 521.

47 Cf. San Diego Uny‘ied School Dist v. Commission on State Mandares supra, 33 Cal.4th 859,
888.

-8 Ibid,

"% Government Code section 26521.

5% Cf. San Diego Unified School Dist., supra, 33 Cal.4th at page 880. The Supreme Court did not

‘resolve the discretionary mandate issue, however, as it décided the case on other grounds.
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prosecution or defense, the prosecution or defense, whichever previously ordered the testing,
provides all parties and the court with access to the laboratory reports, underlying data, and
laboratory notes prepared in connection with the DNA or other biological evidence testing,

Section 1405, subdivision (g)(2) (former subd. (e)) states:

The testing shall be conducted by a Jaboratory mutually agreed upon by the

district attorney in a noncapital case, or the Attorney General in a capital case, and
the person filing the motion. If the parties cannot agree, the court shall designate -
the laboratory accredited by the American Society of Crime Laboratory Directors
Laboratory Accreditation Board (ASCLD/LAB),

Claimant requests reimbursement for meeting and conferring with the trial attorney, appellate
counsel, representatives of the Public Defender’s Innocence Unit, etc., but it is unclear whether
claimant’s alleged purpose for these meetings is to agree on a DNA-testing laboratory.’

The issue, nonetheless, is whether agreeing on a laboratory is a mandétory activity for the
indigent defense counsel and the district attorney.

As stated above, the duty of indigent defense counsel is “to present his case vigorously in a
manner as favorab]e to the client [or convicted person] as the rules of law and professional ethics
will permit.”! Deciding on a DNA-testing lab falls within this professional duty because of the
perception that the choice of lab might affect the test’s outcome. Therefore, staff finds that
agreeing to a DNA-testing laboratory is a state mandate on a public defender subject to article
XIII B, section 6.

As applied to the district attomey, deciding on a DNA-testing laboratory after the person has

been convicted is in furtherance of enforcing criminal laws, or is closely related to it. For the

same reasons stated above regarding responding to the DNA-testing motion, agreeing on a DNA-

. testing laboratory is within the district attorney’s professional duties. Therefore, staff finds that

“agreeing to a DNA-testing laboratory is also a state mandate on the district attorney within the
meaning of article XIII B, section 6 effective January 1, 2001.

" Section 1405, subdivision {j) (former subd. (h)) states: “An order granting or denying a motion

~ for DNA testing under this section shall not be appealable, and shall be subject to review only

through petition for writ of mandate or prohibition filed by the person seeking DNA testing, the
district attorney, or the Attorney General.” Claimant alleged the activity of “if necessary litigate
the [DNA-testing] motion including seeking appellate relief through a writ petition if the motion
is denied.”

Although subdivision (j) appears to merely authorize the indigent defense counsel or the district
attorney to request writ review of the supenor court ruling on the DNA-testing motion, the issue
is whether filing or responding to writ review is a state mandate. Staff finds that it is.

3! Norton v. Hines, supra, 49 Cal.App.3d 917, 922.

52 gee attached to the original test claim the Declaration of Lisa Kahn, June 18, 2001, page 1, and
the Declaration of Jennifer Friedman, June 6, 2001, page 1. .
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As stated above, the state mandates the program that allows convicted persons to seek DNA
testing, and mandates the appointment of indigent defense counsel under specified conditions.
The indigent defense counsel’s duty is “to present his case vigorously in a manner as favorable to
the client [or defendant] as the rules of law and professional ethics will permit.” 53 Filing ot
responding to Wit réview fot defiial of a DNA-testing motion falls within this professional duty
because, based on the public defender’s professional judgment, the supérior court judge may
have wrongfully denied the petmon Therefore, staff finds that indigent defense counsel’s filing
or responding to writ review is a state mandate that is subJect to: artmle X B, sectxon 6 effectlve
January 1, 2001 N :

Filing writ. review is also a state mandate on the district attomey As with the dlscussmn above
regardlng responding t to the motion, the prosecuting district attorney s decision to file a writ
review of the trial court’s decision to grant the DNA-testmg motion is driven by a serious interest
in public protection. Filing or respondmg to writ review in such a case is closely related to the
district attorney’s public prosecutor role, and also analogous to the duty to “defend. all. suits
brought against the state-in. his or her county or against his or her county.....”* Therefore,
staff finds that filing or responding to writ review of the trial court’s decision is a state-
mandated activity subject to article XIII B sectmn 6 for the district attorney effective

J anuary 1 2001,

~Actw1t1es in sectmn 1405 mandated by the court

Subd1v1smn (b)(3)(B) of sectlon 1405 as arended by Statutes 2001, chapter 943, states that if
the court finds that the person is mdxgent and that counsel has prevzously been appamted under
this settion, “the court may, in 1ts discrétion, appoint counsel to mvestlgate and if apprOpnate, to

_ file a motion for DNA testing...

Thils, the issue is whether, when counsel was prevmus]y appomted itisa state mandate to
appomt counsel to mvestlgate and if appropnate ﬁle the DNA—testmg motmn

Article XIII B, section 9, subdlvxslon (b), of the California Constitution excludes from either the

+ state or local spending limit any "[a]ppropriations required for purposes of complymg with -

mandates of the courts or the federal government which, without discretion,” require an
expenditure for additional services or which unavoidably make the providing of existing services

T

%3 Norton v. Hines, supra, 49 Cal. App.3d 917, 922.

5 Government Code section 26521,

% In City of Sacramento v. State of California (1990) 50 Cal. 3d 51, which 1nterpreted section
XIII B, section 9, the court held that “without discretion” as used in section 9 (b) is not the same
as legal compulsion. Rather it means that the alternatives are so far beyond the realm of practical
reality that they leave the state without discretion to depart from the federal standards. Thus, the
court held that the state éndcted the test claim statute in fesponse to a federal mandate for
purposes of article XIII B, so.the State statlite was not reimbutsable. (/d. at p: 74). Although the -
context in City of Sacramento was federal mandates analyzéd under article XIII B section 9,
subdivision (b), the analysis is instructive in this case.
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more costly." [Emphasis added.]. Article XIII B places spending limits on both the state and
Jocal governments. “Costs mandated by.the courts” are expressly excluded from these celimgs

The California Supreme Court has explamed article XIII B as follows

Article XIII B - the so-called "Gann limit" - restricts the amounts state and loeal
governments may appropriate and spend each year from the "proceeds of taxes."
(§§ 1, 3, 8, subds. (a)-(c).) ... In language similar to that of earlier statutes, article
-XII B also requires state relmbursement of resulting local costs whenever, after.
‘January 1, 1975, "the Legislature or any state agency mandates a new program or
higher level of service on any local government, ...." (§ 6.) Such mandatory state
subventions are excluded from the local agericy's spendmg limit, but inchided
- within the state's. (§ 8, subds. (a), (b).) Finally, article XIII B excludes from either
the staté or local spendmg limit any "[a]ppropnatlons requlred for purposes of
complymg w1th mandates of the eourts or the federal government which, without
dlscretlon, Iequire an expendlture foraddificnal services or which unavmdably
- take the pr0v1dm§ of existirig services more costly.” (§ 9, subd ) ..
[Emphams added.}’’

In other words, for activities uridertaken to comply ‘With a court mandate, artlcle X B sectxon 9
subdivision g;) excludes their costs from the constitutional spending cap of the affected state or
local entity.>® By contrast, expenditures for state-mandated programs under section 6 of article
XIII B are exempt from.a, local agency's spending limit, but are not exempt from the state’s
constitutional spending cap.’ Smce court mandates are excluded from the constitutional
spendmg limit, reimbursement under article X]II B, sectlon 61 1s not invoked.

As stated above, the issue is whether the appointment of counsel to investigate and if
appropriate, file the DNA—testmg motion, when counsel was prevmusly appointed under section
1405, subdivision (b)(3)(B) isa mandate of the court or the state. In determmmg whether this
provision is a court mandate, we consider whether the court has discretion in granting the
regiest. If the courthas no-discretion, then the requirernent is more in the natuie of a state
mandate rather than a court-ordered mandate, Conversely, the more- dlscretlon the court has ifi
requiring the activity, the more likely the act1v1ty w111 be a court mandate

Based on the statutory language (“the court: may, inits dlscretmn appomt counsel.. ’),
appointment of counsel when counsel has previously been appointed is an activity wholly within
the discretion of the court. Thus, staff finds this activity is a mandate of the court and not of the

%6 Id. at page 57.

57 1d. at pages 58- 59.

B 14 at page 1.

> Callforma Constltutlon artlcle XII B, sectlon 8, subdmsmn (a).

80 Cf. San Diego. Unifi ed School Dist,, supra, 33 Cal.4th at page 880 states: “[IIn its mandatory
aspect [the test claim statute] ... appears to constitute a state mandate; in that it establishes
conditions under which the state, rather than local officials, has made the decision requiring a
school district to incur the costs of an expulsion hearing.”
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state. Asa court mandate; it is therefore excluded from the constitutional deﬁmtton of .
*appropriations subject to limitation® in artlcle XIII B, section 9 (b) of the California
Constitution, making it not subject to article XIII B, section 6.

Similarly, section 1403, subdivision (e) states, “The court, in its, dlSGI'EthD may order a hearing
on the motlon {for DNA testmg] » Claimant requests rexmbursement for the followmg hearing-
related activities of the district attorney and mdlgent defense counsel; time spent in court for .
appointment of counsel, filing of motions and litigation associated with motions, as well as
travel- related expenses associated with meetinig with‘inmates in.connection with prépariiig the
motion.' Claimant also alleges the Sheriff’s activities of court testimony on the chain of
custody and dlsposmon of btologlcal ev1dence

The plain’ language of sectlon 1405 subdmsmn (e) mdlcates that this aet1v1ty 1s dlscretlonary
its entirety, mdleates that the court could gra.nt or deny the motxoh t‘or DNA testmg thhout a
hearing on ‘the motion,

Claimant d15agrees In comments on the draft staff analysis, elau'nant argues activiti'es, such as
the limited judicial discretion in appointment of counsel, ‘triggers’ State mandated activities in
carrying out the post conviction rights of the indigent to DNA court proceedings.” Claimant
uquoteg,part, of the analysis above regardmg the San Diego. Unified School Dist, case and its o
::_vdlseuss;on of, dxscretlonary decisions that trigger mandated costs (seepp. 16-17 above)
',;Clalma_t;ltt's‘tates that the “appomtment of. counsel, while ‘mggered’ by.a discretionary event is
-deemed, tobea state mandated event.” Claur ant goes on to cite the declaration-of Jennifer
Friedms ongmally submltted with the test ¢l alrh_, and then concludes w1th reunbursement is .-
required for hearmgs, appomtment of counsel and, other achv:tles reasonably necessary.in..
1mp1ementmg the test clatm leglslatlon as elalmed by the County in its Cormmssmn ﬁllngs

Clalmant attempts to use the analysis above regarding discretionary actlvmes of prosecutors and
- mdlgent defense counsel and apply it to discretionary activities of the court. Claimant doesso . -
without addressmg the. conshtutlonal basis in article. X1, B section 9 (b) for. ﬁndmg thts aet1v1ty '
is not subject to Article XTI B sectlon 6. ’I‘hus, clalrnant 1gnores the constltunonal dtfference as
explained above, between activities tnggered by the discretion of local govemment aetors and
those triggered by the court’s discretion. Additionally, claimant asserts that Judlmal discretion i in
appomtment ‘'of ¢6unisél When counsel'has alréady beern” appomted and in holdifigd bearing, is
“limited:™ This | assertlon, “however, is not supported by evidence or analysis of the stafutes.
Finally, the Friédian declaration quotéd by claimant addresses post conviction DNA-testing
generally and characterizes section 1405, subdivision (¢) as requiring “that a court appoint
counsel for all convicted persons serving a term of imprisonment who file.a motion-under the
section.” Although this was true of subdivision (c) when, section 1405 was originally enacted,
Statutes 2001, chapter 943 amended this provision to create a difference between the required
appointmeiit of counsel in section 1403, subdivision (b)(3)(A), and the dxscretlonary appomtment
of eounsel in subdmsmn (b)(3)(B) Thus, the provisions’ are treated separately in thts analys1s

$! Staff makes no finding on whether transportmg mmates to or from state pnson would be
reimbursable under Penal Code section 4750 et seq.
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As discussed above, an activity that is wholly within the discretion of the court is not a state-
mandated activity, but is a court mandate within the meaning of article XIII B, section 9 (b). As -
to subdivision (e), the plain language indicates that whether or not a hearing is held is wholly
within the discretion of the court.

Therefore, staff finds that-a hearing on the DNA motion, as well as appointment of counse] when
counsel was previously appointed,” are court mandates on the district attorney and indigent
defense counsel, and are therefore not subject to article XII B, section 6.5

C. Activities in section 1417.9 mandated by the state
Subdivision (a) of section 1417.9 of the Penal Code states;

(a) Notwithstanding any other provision of law and subject to subdivision (b), the
appropriate governmental entity shall retain all biological material that is secured
.in connection with & criminal case for the period of time that any person remains
incarcerated in connection with that case. The governmental entity shall have the:
discretion to determine how the evidence is retained pursuant to this section,

provided that the evidence is retained in a condition smtable for deoxyribonucleic
acid (DNA) testmg

Subdivision (b), as discussed below specifies the conditions upon which the local entity may
dispose of the biological evidence. Neither subdivision (a) nor (b) was substantively amended

by Statutes 2001, chapter 943. Claimant requests reimbursement for identifying and tracking:
evidence to:maintain proper retention and storage, preparing and tracking biological evidence

sent to the-lab for DNA testing, and maintaining biclogical evidence in refrigerated facilities and
adding and maintaining such facilities. Claimant also alleges related activities, such as policies -
and procedures, training, distribution of a State Attorney General’s Office publication on'the test
claim statute, and demgmng and developing computer software and equipment necessary to
identify and ret.neve the biological material. 5

Because the plain ]anguage of section 1417.9, subdmsmn (a) requires the Iocal entity to retain
biclogical material secured in connection with a felony case,* staff finds that this activity is
mandated by the state,-and is therefore subject to article XIII B, section 6 effective

Jamuary 1, 2001,

Subdivision (b} of section 1417.9 of the Penal Code states that “A govemmeutal entity may
dispose of biological material before the explratlon of the period of time described in subdivision
(a) if all of the conditions set for below are met ...".” The statute then lists the, notice provisions

82 This finding includes denial of the act1V1ty claimant alleged for the sheriff to transport
convicted persons and provide oral testimony at hearings. :

63 These related activities are not expressly required by the statute. Should the Commission
approve this analysis, these related activities may be considered during the parameters and
guldehnes phase to determine the “...most reasonable methods of complying with the mandate

" (Cal. Code Regs, tit. 2, §1183 12, subd. (®Y(2)).

4 The State Attorney General has opined that this retention is required only in felony cases.
88 Opinions of the California Attorney General 77 (2005). ‘
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which, if accompanied by a lack of a timely response as specified, would authonze the Jocal
entity to dispose of the bmloglcal material collected. :

Claimant requests reimbuirsement for makmg initial contacts for penmssmn o dispose of the

biological evidence.

Thus, the issiie is whether nonfymg persons convicted of feloniés of the dis'f)o'setl of biological
material in connectlon with their criminal ¢ase before thelr release from pnson is'a state-
mandated actmty Staff ﬁnds that 1t is not.

In the Kern High School Dist, case, ® the California Supreme Court consulered whether school
districts have.a nght to, relmbursement for costs in complying with statutory notice and agenda
requirements for.various educatxon related programs that are funded by the state and federal
government. The court held that in eight of the nine programs at issue, the claimants were not .
entitled to reimbursemeit for notice and agenda costs because’district participation in'the-
underlying prograii was volintary. As the court stated, “if a school district elects to paiticipate
in or:continué participation in any underlying voluntary education-related funded progiam, the
district’s obligation to comply with the notlce and agenda requirement related to that program
does not constitute a re1rnbursable mandate.”®

Sy

. Here, as- mKern the uutxal decision to dlSpOSG of the blologwal matenal is Vohmtary or-

" discretionary. This decision, in tumn, triggers a mandatory duty.to notify those incarcerated.

" Thus, because this statute authorizes but does not require the local entity to dispose of the

. biological material before the convicted person’s release from prison, staff finds that doing so is

not sibject to article XIII B, section 6. . : N

D. Do the test claim statutes constitute a “program” within the meaning of article XIII B,
section 67 :

“ In ordér for the test clalm leglslatlon to be subject to artlcle XIII B, section 6 of the Cahforma

Constltutton the leglslatlon must constltute a “prograrn,” defined asa program ‘that carries out -

< the goverfimental function of providing a service to ‘the pubhc or laws which, to lmplement a
.. state policy, impose umque reqmrements on local governiments and do not apply generally to all

residents and entmes ‘in the state, ¢ 7 Only one of these ﬁndmgs 1 necessary to tngger article
XIII B; section 6.5

Of the activities discussed above,% only the followmg aethtles and statiites that dre subject to-

article XIII B, section 6 are now under consideration. Thus, future reference to the test claim
statutes or. legxslatlon is lirhited to the following:

8 Kern HigltSchaaI Dist., supt'a, 30 Cal.4th 727.
8 Jd. at page 743. Brnphasis in original.

7 County of Los Angele.s', supra, 43 Cal.3d 46, 56.

58 Carmel Valley Fire Protection Dzsmct v. State of California, surpa,190 Cal.App.3d 521, 537.

59 Claimant also requests reimbursement for preparing and tracking biological evidence sent to

the lab for DNA testing, and for DNA testing required of the sheriff’s department that is not

reimbursed by the court. Since these activities are not expressly in statute as local government
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¢ Representation and investigation: For indigent defense counsel investigation of the
DNA-testing and representation of the convicted person (except for drafting and filing the
DNA-testing motion) effective January I, 2001 (Pen. Code, § 1405, subd. (c) as added by .
Stats. 2000, ch. 821).

o Prepare and file motion for DNA testing & representation: if the person is indigent
and has met the statutory requirements, and if counsel was not previously appointed by
the court, for counsel to prepare and file a motion for DNA testing, if appropriate,
effective January 1, 2002 (Pen. Code, § 1405, subds. (a) & (b)(3)(A)). Also, providing
notice of the motion to “the Attorney General, the district attorney in the county of
conviction, and, if known, the govemmental agency or laboratory holding the evidence

sought to be tested” is mandated as of January 1, 2002 (Pen. Code, § 1405, subd. (c)(2)).

e Prepare and file response to the motion: Effective January 1, 2001, to preparé and file
a response to the motion for testing, if any, by the district attorney “within 60 days of the
date on which the Attorney General and the district attorney are served with the motion,

unless a continuance is granted for good cause” (Pen. Code, § 1405, subd. (c)(2)).

o Provide prior lab reports and data: When the evidence was subjected to DNA or other
forensic testing previously by either the prosecution or defense, the prosecution or-
defense, whichever previously ordered the testing, provides all parties and the court with
access to the laboratory reports, underlying data, and laboratory notes prepared in
‘connection with the DNA or other biological evidence testing effectlve January 1, 2001
{Pen. Code, § 1405, subd. (d)).

» Agree on a DNA lab: Effective January 1, 2001, for the public defender and.the district
attommey to agree on a DNA-testing laboratory (Pen. Code, § 1405, subd. (g)(2)).

¢ Writ review: Effective January 1, 2001, prepare and file petition, or response to petition,
for writ review by indigent defense counsel and the district attorney of the trial-court’s
decision on the DNA-testing motion (Pen. Code, § 1405, subd. (j)).

e Retain biological material: Effective January 1, 2001, retain all biological material that
is secured in connection with a felony case for the period of time that any person remains

incarcerated in connection with that case (Pen. Code, § 1417.9, subd. (a)).

Staff finds that these test claim statutes constitute a program within the meaning of article

XIII B, section 6. DNA testing and retention of biological material carry out a governmental
function of providing a service to the public by allowing incarcerated persons to contest their
criminal convictions, thereby fostering justice for those wrongly convicted. Moreover, the
activities impose unique requirements on local government that do not apply generally to all
residents and entities in the state, Therefore, the test claim statutes constitute a program within
the meaning of article XIII B, section 6.

requirements, the Commission may, if it approves this test claim, consider them during the
parameters and guidelines phase to determine whether they are “the most reasonable methods of

" complying with the mandate” (Cal.Code Regs, tit. 2, § 1183.12, subd. (b)(2)).
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Issue 2: Does-the test claim legislation impose a new program or highér level of service on
local entities within'the meaning of article XIII B, section 62

To determine whether the “program” is new or impose."s a higher lével of service, the test claimi
legislation is com‘}nared to the legal requirements in effect immediately before enacting the test
claim legislation.”” And the test claim leg151at10n must increase the level of governmental
service provided to the pubhc Each activity is discussed separately.

Prepare and file motion for DNA testing & representation: As discussed above, this activity
requires court-appointed counsel, if not previously-appoirited by the court, to investigate and -
represent the person for-the purpose of obtaining DNA testing, and as amended by Statutes 2001,
chapter 943, to file a motion, if appropriate; for DNA testing and'to represent the person solely
for the purpose of obtaining DNA testing (Pen. Code, § 1405, subds. (a) & (b)(3)), and to
provide notice of the motion as specified (§ 1405, subd. ©2)).?

Finance, in its August 2001 comments, states the following;

[Tke activities described in the test claim do not constitute a new program or
act1v1ty or a reimbursable cost. We believe that the activities ... is a procedure
~extension of the original trial. The petition involved is only ralsmg examination
- of original ‘vidence using técinology not available at the time of the original
.+ case, thereby raising in question a material and substantive issue to the original

&7 criminal charge and verdict. ... the defense and prosecutorial activity and related

. investigations of this test claim are existing responsibilities of local government.

In its October 2001 response to Department of Finance comments, claimant argues that the

-program’‘is not merely extensions of the original dutiés of trial counsel of extensions of the

original case. Claimant cites a legislative analysis of SB 1342 that convicted individuals tiad no
right to post-conviction DNA testing before the test claim statute.,” Claimant also states that

-_'-_pree)ustmg.law (Pen: Code; § 1182) that authorizes a motion: for a new trial is to be made prior to
" ‘the imposition of judgment, unlike the test claim statute that authorizes the motion after the

judgment. - Claimant points out that the counsel appointed to.répresent the convict is often new to _
the case and must conduct an investigation in order to determine whether the motion is
warranted, and if so, to prepare and file it. Claimant also argues that there was no prior
mechanism for obtaining a DNA test to use as the basis for habeas corpus relief, and that there is
no absolute right to counsel for habeas corpus relief (citing Pennsylvania v. Finley (1987) 481

7 San Diego Unified School Dzst supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal. 3d 830,

- 835,

" San Diego Unified School Dist., supra, 33 Cal.4th 859, 878.

" The discussion as to whether this activity is a new program or higher level of service includes

the original test claim statute (Stats. 2000, ch. 821) as well as the amendments of Statutes 2001,
chapter 943.

™ Assembly Committee on Public Safety, Analys1s of Sen. Bill No. 1342 (1999-2000 Reg Sess.)
as amended June 13, 2000, pages 4-5.
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U.S. 551). Claimant concludes that the test claim statute is new and not an extension ofa
preexisting duty of trial or habeas counsel.

In its December 2001 comments, Finance states that appointing counsel to investigate and file a
motion, if appropriate, for post-conviction DNA testing for mdlgent convicted persons isa
reimbursable state-mandated program. -

Staff finds that the activities of investigating and, if appropriate, filing a motion for DNA testing
and representing the person solely for the purpose of obtaining DNA testing under Penal Code,
section. 1405, constltute a hew program or higher level of service. The DNA-testing motionisa .
separate c1v11 action,”* not part of the original criminal action, since the action is not to bring
someone “to trial and punishment.”” As such, the motlon for DNA testing is not an extension of
the original criminal trial, :

Under preexrstmg law, a convicted person can file a l;)etltlon for writ of habéas cotpus or by
coram nobis’® based on newly dlscovered evidence.’ However a public defender is not required
to do so. -

Another preexisting statute, Government Code section 68662, requires. the court to offer to
appoint counsel to represent state pnsoners subject to a caprtal sentence for purposes of state
post-conviction proceedings, meanmg state proceedings in which the pnsoner seeks collateral
relief from a capital sentence, i.e., relief other than by autornatle .appeal. *7 The Habeas Corpus-
Resource Center an agency.in the Judicial Branch of state government, prov1des for this
counsel.” _ :

These provisions, however, are distinct from the requlrements of the test claim statute. Thus,
investigating, filing the motion, for. DNA testing, and representing the person for the purposes of
obtaining DNA. testmg are not preex15t1ng duties of local entities, but are a new program and
higher, level of service.

Inasmuch as the test claim statute imposes new requirements, staff finds that the activities of
investigating and, if appropriate, filing a motion for DNA testing and representing the person
solely for the purpose of obtalmng DNA testing under Penal Code section 1405, constltute anew
program or higher level of service. _

4 As defined by Code of Civil Procedure section 30, a civil action is * ‘prosecuted by one party
against another for the declaratron enforcement or protectlon of a right, or the redress or
preventlon ofa wreng :

” As deﬁned by Penal Code section 683, a criminal action is “the proceedmg by which a party
charged with a public offense is accused and brought to trial and punishment...

6 A writ of coram nobis permits the court that rendered _]udgment to reconsrder it and’ nge rehef
from errors of fact.

77 In Fé Clark (1993) 5 Cal. 4th 750, 766.
™8 In re Barnett (2003)31 Cal.4th 466, 476, fn. 6.
” See <http://www.hcrc.ca.gov>_ as of April 28, 2006.
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The test claim statutes, as discussed above, also require local entities to do the following: -

. o Prepare and file response to the motion: Effective January 1, 2001, to file a response to the
motion for testing, if any, by the district attorney “within 60 days of the date on which the
Attorney General and the district attorney are served with the motion, unless a continuance is

granted for good cause” (Pen. Code, § 1405, subd. (¢)(2)).

¢ Provide prior lab reports and data; When the evidence was subjected to DNA or other
forensic testing previously by either the prosecution or defense, the prosecution or defense,
whichever previously ordered the testing, provides all parties and the.court with access to the
laboratory reports, underlying data, and laboratory notes prepared in connection with the
DNA or other biological evidence testing effective January 1,2001 (Pen Code, § 14035,
subd. (d)). - .

e Agree on a DNA lab: Effective January 1, 2001, for the public defender and the district
attorney to agree on a DNA-testing laboratory (Pen. Code, § 1405, subd. (g)(2)).

e  Writ review: Effective January 1, 2001, prepare and file petition, or response to petition, for
writ review by indigent defense counsel and the district attorney of the trial-court’s decision

on the DNA-testing motion (Pen. Code, § 1405, subd. ).

.‘Because preexisting law did not require local entities to perform the four activities listed above,
Staff fifids that they constitute a new prograrn or hlgher level of service within the meaning of
article XIII B, section 6.

Retam blologlcal material: The test claim statute requires ‘the appropriate government entity”
. to retain all biological material that is secured in connection with a criminal case for the period

of time that any person remains incarcerated in connection with that case (Pen. Code, § 1417.9,

subd. (a)). The California Attorney General has opined that this does not require retention of

blologslcal material in connection with a misdemeanor conviction, but only apphes to felony
“cases.

Although preexisting law 1ncludes a law enforcement duty to preserve evidence that might be
expected to play a significant role in the suspect’s dgfense that duty is limited. The California
~ Supreme Court outlined the limitation as follows:

The state's responsibility [to preserve evidence] is further limited when the
defendant's challenge is to "the failure of the State to preserve evidentiary
material of which no more can be said than that it could have been subjected to
tests, the results of which might have exonerated the defendant." [Citations
omitted.] In such case, "unless a criminal defendant ¢an show bad faith on the
part of the police, failure to preserve potentially useful ev1dence does not
constltute a denial of due process of law " [Cltatlons omitted, 182

8 88 Opinions of the California Attorney General 77 (2005).
B! people v. Famam (2002) 28 Cal. 4th 107, 166.
% Ibid.
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Thus, the preexisting duty to retain biological evidence is limited when the material, like DNA
and other biological material, ‘could have been subject to tests, the results of which might have
exonerated the defendant.” Moreover, before the test claim statute, there was no duty to retain
biological evidence past the date of conviction or when the time for appeal had expired.

Therefore, staff finds that effective January 1, 2001, it is a new program or higher level of
. service to retain DNA or other biological evidence secured in connection with a felony case for
the period of time that any person remains incarcerated in connection with that case.

Issue 3: Does the test claim legislation impose “costs mandated by the state” within the
meaning of Government Code sections 17514 and 175567

In order for the test claim statute to impose a reimbursable state-mandated program under the
California Constitution, the test claim legislation must impose costs mandated by the state.®? In
addition, no statutory exceptions listed in Government Code section 17556 can apply.
Government Code section 17514 defines “cost mandated by the state™ as follows:

[A]ny increased costs which a local agency or school district is required to incur
after July 1, 1980, as a result.of any statute enacted on or after January 1, 1975, or
any executive order implementing any statute enacted on or after January 1, 1975,
which mandates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XIII' B of the California Constitution.

With the test claim, claimant files a declaration that it “is incurring costs, well in excess of $200
per annum, the minimum cost that must be incurred to ﬁle a claim in accordance with
Govemnment Code section 17564(a).”**

Government Code section 17556, subdivision (e), preciudes reimbursement for a local agency if: .

[tlhe statute or executive order provides for offsetting savings to local agencies or school
districts which result in no net costs to the local agencies or school districts, or includes
additional revenue that was specifically intended to fund the costs-of the state mandate
in an amount sufficient to fund the cost of the state mandate. [Emphasis added.]

The issue, therefore, is whether there is sufficient additional revenue to fund the program. Staff
finds that there is not.

Penal Code section 1405, subdivision (i) states:

(1) The cost of DNA testing ordered under this section shall be borne by the state
or the applicant, as the court may order in the interests of justice, if it is shown
that the applicant is not indigent and posses the ability to pay. However, the cost
of any additional testing to be conducted by the district attorney or Attorney
General shall not be borme by the convicted person.

_(2) In order to pay the state’s share of any testing costs, the laboratory designated
in subdivision (€) shall present it bill for services to the superior court for

83 Lucia Mar, supra, 44 Cal.3d 830, 835; G_ovcrnment Code section 17514,

84 The current requirement is $1000 in costs (Gov. Code, § 17564, as amended by Stats. 2004,
ch. 890).
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approval and payment. It is the intent of the Legislature to appropriate funds for
this purpose in the 2000-01 Budget Act.

As to the DNA testing, there is no local entity expenditure for this testing because the statute
calls for the state or applicant to pay for it. However, there is no similar promise of funding for
the other activities mandated by the test claim statute. Therefore, staff finds that subdivision (i)
of section 1405 does not preclude reimbursement for the test claim.

In addition, the claimant indicated receipt of a $160,000 grant from the Office of Criminal
Justice Planning (State of California) for providing representation to former pubhc defender
clients who request counsel for DNA-testing motions.

There is no evidence in the record that this grant constitutes “additional revenue ... specifically
intended to fund the costs of the state mandate in an amount sufficient to fund the cost of the
state mandate.” The grant was only for indigent counsel or public defender expenses, and was
not intended to fund evidence retention or other activities required by the test claim statutes.
Therefore while this grant would be considered an offset of expenses incurred under the
statute,® it does not preclude reimbursement for the state-mandated program.

Therefore, staff finds that the test claim statutes impose costs mandated by the state within the

meaning of Government Code section 17514, and that the preclusions in Government Code

section-17556 do not apply.
CONCLUSION

Staff finds that the test claim legislation imposes a reimbursable state-mandated program on

local agencies within the meaning of article XIII B, section 6 of the California Constitution and

Government Code section 17514 to perform the following activities:

* Representation and investigation: For indigent defense counsel investigation of the DNA-
testing and representation of the convicted person (except for drafting and filing the DNA-

testing motion) effective January 1, 2001 (Pen Code, § 1405, subd. (c) as added by Stats.
2000, ch. 821).

» Prepare and file motion for DNA testing & representation: If the person is indigent and
has met the statutory requirements, and if counsel was not previously appointed by the court,
for counsel to prepare and file a motion for DNA testing, if appropriate, effective
January 1, 2002 (Pen. Code, § 1405, subds. (a) & (b)(3)(A)). Also, providing notice of the
motion to “the Attorney General, the district attorney in the county of conviction, and, if
known, the governmental agency or laboratory holding the evidence sought to be tested” is
mandated as of January 1, 2002 (Pen. Code, § 1405, subd. (c)(2)).

» Prepare and file response to the motion: Effective January 1, 2001, to prepare and file a
response to the motion for testing, if any, by the district attorney “within 60 days of the date

%5 Letter from J. Tyler McCauley, County of Los Angeles, September 19, 2003, page 5.
B6 CalifomialCOde of Regulations, title 2, section 1183.1, subdivision (a)(7).
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on which the Attorney General and the district attorney are served with the motion, unless a
continuance is granted for good cause” (Pen. Code, § 1405, subd. (c)(2)). =~ .

¢ Provide prior test lab reports and data: When the evidence was subjected to DNA or other
forensic testing previously by either the prosecution or defense, the prosecution or defense,
whichever previously ordered the testing, provides all parties and the court with access to the
laboratory reports, underlying data, and laboratory notes prepared in connection with the
DNA or other biological evidence testing effective January 1, 2001 (Pen. Code, § 1405, subd.
(d)).

s Agree on a DNA lab: Effective January 1, 2001, for the public defender and the district
attorney to agree on a DNA-testing laboratory (Pen. Code, § 1405, subd. (g)(2)).

*  'Writ review: Effective January 1, 2001, prepare and file petition, or response to petition, for
writ review by indigent defense counsel and the district attorney of the trial-court’s decision
on the DNA-testing motion (Pen. Code, § 1405, subd. (j)).

» Retain biological material: Effective January 1, 2001, retain all biclogical materia] that is

secured in connection with a felony case for the period of time that any person remains
incarcerated in connection with that case (Pen. Code, § 1417.9, subd. (a)).

Staff finds that all other statutes in the test claim, includiﬁg holding a hearing on the DNA-
testing motion, are not a reimbursable state-mandated program within the meaning of article
XIII B, section 6 and Government Code section 17514.

Recommendation

Staff recommends that the Commission adopt this analysis and partially approve the test claim .
for the activities listed above.
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COUNTY OF LOS ANGELES  EXHIBITA
DEPARTMENT OF AUDITOR-CONTROLLER.

KENNETH HAHN HALL QF ADMINISTRATION -
500 WEST TEMPLE STREET, ROPM 525
LOS ANGELES, CALIFORNIA 90012- 2766

- PHONE: (213) 974-B301 FAX:(213) 62655427 -

s

J. TYLER McCAULEY

- AUDITOR-CONTROLLER .
June 27, 2001
Ms. Paula Higashi
Executive Director
Commission on State Mandates .
L 980 Ninth Street, Suite 300

Sacramento, California 95814
Dear Ms. Higashi: | , : : -

. County of Los Angeles Test Clair
. Sections 1405, 1417.9 of the Penal Code .
- As added by Chapter 821, Statutes of 2000
Post Conviction: DNA Court Proceedings

- The County of Los Angeles submits and encloses herewith a test claim to

~ obtain timely and complete reimbursement for the Stite-mandated local
) program, in the captmned law,

Leonard Kaye of my staff is available at (213) 974—8564 to answer questmns
you may have concerning this submission. ‘

Very truly yours,

[

ﬁ'/’.i. Tyler McCauley

Auditor-Controller

' | JTM:JN:LK-HY

Enclosures
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.'; County of Los Angeles Test Claim
Sections 1405, 1417.9 of the Penal Code
As added by Chapter 821, Statutes of 2000

Post Conviction: DNA Court Proceedings
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County of Los Angeles Test Claim
- Sections 1405, 1417.9 of the Penal Code
As added by Chapter 821, Statites of 2000

Post Conviction: DNA Court Proceedings
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" COMMISSION ON STATE MANDATES ' ~RECEIVED
980 Ninth Street, Suite 300 ‘ B ‘ _ i
Sacramento, CA 95814 . . ' _ JUN 29 2001 I
(916)323-3562 _ S COMMISSION OM
CBM 1 (12/88) , : ] STATE MANDATE &
TEST CLAIM FORM - (0719 amq

Stato of California ' For Official Use Only

|Claim No. E 72-21 |

Local Agency or School District Submitting Clalm

Los Angeles County

Contact Person o ~ Telephone No.
Leonard Kaye ~ (213) 0748564
Address ’ S e

500 West Temple Street, Room 603 ' - : - -
Los Angsles, CA 90012

Representative Organization to be Notified

I California State Assoctatlon of Counties

Thils test clalm allepes the existence of " costs mandated by the state" within the meaning of section 17514 of the Government Code
and sectlon 8, article, XIIIB of the California Constitution. This test claim s filed pursuant to sectlon 17551(a) of the Governmant Cede.

identlfy specific saction(s) of the chaptared bill or executive order alisged to contaln a mandata, Including the panlcular statutory cods
sactlon(s) within the chaptered bill, if applicable. )

‘See page a

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING A TEST CLAIM ON
THE REVERSE SIDE,

Name and Title of Authorized Representative Telephone No.

J. Tyler McCauley ‘
Auditor-Controller (213) 974-8301

Signature of Authorized Representative Date

M"—*‘-"—:‘"@"‘“’g’j—TM% G(;.J[O [
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County of Los Angeles Test Claim
Sections 1405, 1417.9 of the Penal Code
As added by Chapter 821, Statutes of 2000

Post Conviction: DNA Court Proceedings
Notice of Filing
The County of Los Angeles filed the reference test claim on June 28, 2001 with the
. Commission on State Mandates of the State of California at the Commission’s Office,

980 Ninth Street, Suite 300, Sacramento, California 95814.

Los Angeles County-does herein claim full and prompt payment from the State in
implementing the State-mandated local program found in the subject law.
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County of Los Angeles Test Claim
Sections 1405 and 1417.9 of the Penal Code
As added by Chapter 821, Statutes of 2000

Post Conviction: DNA Court Proceedings .
Brief

Sections 1405 and 1417.9 of the Penal Code, as added by Chapter 821, Statutes of
2000, the test claim legislation, sets forth new requlrements for post conviction DNA
testing and court proceedings.

Section 1405 addresses the new rights of State prison inmates to appointed counsel
for purposes of litigating a request for post-conviction DNA testing where "identity
of the perpetrator was, or should have been, a significant issue in the case",

Section 1417.9 covers -new biological evidence retention and notification
requxrements to ensure-that biologic evidence is not destroyed uniess it is not needed—~
in litigation pursuant to Section-1405. '

Under prior law, there was no requirement that the governmental entity in possession
of biological evidence suitable for DNA testing retain such evidence or notify the
District Attorney, inmate, defense counsel, and spemﬁed others in order to be able to
destroy biological evidence-in thelr possession. :

' Evidence Reguirements -

Section '1417.9 mandates new evidence duties upon the:.';appropriate governmental
entity", or in the County's case, upon the County's Sheriff Department, requiring that:

" [the] entity ghall retain any biological material secured-in connection
with a criminal-case for the period -of time that any person remains
incarcerated in-connection with that ¢ase. The governmental entity
shall have the- discretion to ‘determine how the evidence is retained
pursuant to. this section; provided-that the -evidence is- retamed in a
condmon smtable for DNA testmg

(b) A governmental entity may dlsposo of blologwal matenal before
the expiration of the period of time described in subdmsxon (a) if all
of the conditions sét forth below are met;:
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(1) The governmental entity notifiés all' of the following
persons. of the provisions of this section and of the
intention of the governmental entity to dispose of the
material: any person, who as a result of a felony
conviction in the case is currently serving a term of
imprisonment and who remains incarcerated in
connection with the case, any counsel of record, the
public-defender in the county of conviction; the district -

attorney in the county of conviction, and the Attomey
General.

(2) The notify-iﬁ'g entity does not receive; within 90 days of
sending the notification, any of the following:

(A) A motion filed pursuant to Section 1405, however, upon
filing of that application, the governmental entity shall
retain the material only until the time that the court'
demal of the motion is final.

(B)yA request- under penalty of perjury that the material not -
be destroyed or disposed of because the declarant will file
within 180 days a motion for DNA testing pursuant to.

Section 1405 that is followed within 180 days by a motion

for DNA testing pursuant to Section 1405, unless a request
for an extension is requested by the convicted person and

agreed to by the governmental entity in possess:on of the
evidence, - -

(C) A declaration of innocence-under penalty of perjury that .-
has been filed with the court within 180. days of the
‘judgment of conviction or July 1,'2001, whichever is later.

. However, ‘the court shall’ permit the destruction -of :the
evidence upon a: showing that the declaration is false or
there- is no' issue of identity that would :be"affected by
additional testing. The convicted person may be cross-
examined on the declarationat any hearing conducted under
this section or on an-application by or on behalf of the
convicted person filed pursuant to Section 1405.
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(3) No other provision of law -requires that biological
evidence be preserved or retained." A

Section 1405 Motion

Penal Code Section 1405(a) states that "a person who was convicted of a
felony and.is currently serving a term of imprisonment may make a written
motion before the trial court that entered theé judgement of conviction in his or

~ her case, for performance of deoxyribonucleic acid [DNA] testing".

When the prisoner makes his or her motton, requtrements for the rnotlon must
be cernplxed with in accordance Section 1405(a) ‘

"(1) ‘The motion shall be verified by the convicted person
under penaity of perJury and shall do all-of the following:

< (A) Explain why the 1dent1ty of the perpetrator was, or S
should have been a mgmﬁcant issue in the case. ‘

(B) Explain in hght-of—. all the ev1dence, how the requested
DNA testing would raise a reasonable probability that the
convicted person's verdict or sentence would-be more
favorable if the results of DNA testmg had been avallable at -
the time of conviction.

©) Make every .reasonable attempt to identify both the
evidence that should be tested and the spectﬁc type.of DNA
- testing sought. ,

(2) Netice of the motion shall-be served on the Attorney'
General, the district attorney in-the county -of conviction;
and, if known, the governmental agency or laboratory
holding the evidence sought to be tested. Responses, if any,
shall -be filed within 60 days. of the date on which the
Attorney General:and the district attorney-are served w1th
the- motton, unless a: contmuanee is. granted

(3) If any DNA or other b1010g1ca1 ev1dence testing was
conducted previously by either the prosecution or defense,
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the results of that testing shall be. revealed in the motion for
testing, if known."

Hearing on the Motion

If the court orders a hearing on the motion, requirements for the hearing are set
forth, in pertinent part, in subdxvxsnons (b) and (c) of Secuon 1405:

"(b) ..... The motion shall be* heard by the judge who
conducted the trial unless the presiding judge determines that
Judge is unavailable. Upon request-of.either party, the court
may order, in the interest of justice, that the convicted person be
present at the hearing of the motion.

(c) The court shall appoint counsel for the convicted person
who brings a mOthn under thlS section if that person is
indigent. : ‘ : : ‘ I

(d) The court shall grant the motion 'for DNA testing if it
deterniines all of the following have been established:

(1) The evidence to be tested is available and in a condition
that would permit the DNAvtestmg that is requested in: the
motlon

(2) The évidence to be tested has been subject to a chain of
custody -sufficient ‘to establish it has not been substituted,
. tampered with, replaced or altered in any material aspect.

- (3) The identity of the perpetrator of the crime was, or should
have been, a mgmﬁcant issuein the case.

(4) The convmted person’ has made a prima facie showing that
the evidence sought to be tested is material to the issue of the
convicted person's identity as the perpetrator of; or accomplice
to, the crime, special circumstance, :or-enhancement allegation
that resulted in the conviction or sentence.
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(5) The requested DNA testing results would raise a reasonable

' probablhty that;, in light of all the evidence, the convicted
person's verdict or'sentence would have been more favorable if
the results of DNA. testing had been available at the time of
conviction. The court in its discretion may consider any
ev1dence whether or not it was mtroduced at trial,

(6) The ev1dence sought to be tested meets elther of the
. follomng conditions: :

(A)It was not tested previously.

(B) It was tested previously, but the requested DNA test would
provide results that are reasonably more discriminating and
probative of the identity of the perpetrator or aceomphce or
‘have a reasonable probability of contrachctmg pnor test ,
results _ PR | T

(7) The testing requested employs a method general]y accepted
within the relevant scientific community.

(8) The motion is not made solely for the purpose of delay."

. DNA Testing -

If the court grants the motion for DNA. testing, requirements for the testing are

set forth, in pertinent part, in: subdivisions (e), (£);:(g),*(1) and () of Section
1405:

~"(e) ... the court order shall identify the specific evidence to be
- tested and the DNA technology to.be used. The testing shall be
conducted by a laboratory mutually-agreed upon by:the district
attorney in a noncapital case, or the Attorney General in a
capital case, and the person filing the miotion. If the parties
cannot agree, the court's order shall designate the laboratory to
conduct the testing and shall consider designating a laboratory
accredited by the American Society of Crime Laboratory
Directors Laboratory Accreditation Board (ASCLD/LAB).
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() The result of any testing ordered under this section shall be.
fully disclosed to the. person filing the motion, the district
attorney, and the Attorney General. If requested by any party,
‘the court shall order productlon of the underlymg laboratory
data and notes :

(g)(1) The cost of. DNA testing ordered under this section shall
be borne by the state or the applicant, as the court may order in
the interests of justice, if it is shown that the applicant is not
indigent and possesses the ability to pay. However, the cost of
any additional testing to be conducted by the district attorney or
Attorney General shall not be borne by the convicted person.

(2) In-order to pay the state's share of any testing costs, the -
labonratory demgnated in subdivision (e) shall present its bill for
services to the ‘superior court for approval and payment. It is
the intent of the Legislature to appropriate funds for this
purpose in the 2000-01 Budget Act.

(i) DNA testing ordered by the court pursuant to this seétion
shall be done as soon as practicable. However, if the court
finds that a miscarriage of justice will otherwise occur and that
it is necessary in the interests of justice to give priority to the
DNA testing, a DNA laboratory shall be required to give
. priority to the DNA testing ordered pursuant to this section over -
the laboratory's other pending casework."

(j) DNA profile information from biological samples taken
from- a . convicted person pursuant to a motion . - for
postconviction DNA testing is exempt from any 1aw requiring
dlsclosure of mformatlon to the public.”
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Review of Court Orders

Section 1405(h) govems the rewew of court orders on DNA testmg as
follows:

"(h) An order granting or dényihg a motion for DNA" testing
under this section shall not be appealable, and shall be subject
to review only through petition for writ of mandate or
prohibition filed by the person seekinng DNA testing, the district
attorney, or the Attorney General. Any such petition shall be
filed within 20 days after the court's order granting or denying
the motion for DNA testing. In a noncapital case, the petition
for writ of mandate or prohibition shall be filed in the court of
appeals. In a capital case, the petition shall be filed in the
California Supreme Court. The court of appeals or California
Supreme Court shall expedite its review of a petition for writ of

. Dlstrmt Attomey Se rvices

‘The Los Angeles County District Attorneys Ofﬁce is now required to

perform new duties pursuant to Sections 1405 and 1417.9 of the Penal Code,
as added by Chapter 821, Statutes of 2000, the test claim legislation. These
duties are explained- in the declaration:of Lisa Kahn, Deputy-m-Charge

~ Forensic Scxences Sectlon, in Exhxblt A, in pertinent part as follows:

. : L _
" Initial Contact- Writing - or respnndmg to initiel correspondence from mmates,
attarneys or others seeking information regarding Penal Code Section 1405 and-1417.9.

Investlgating Claims- Readmg letters from inmates or those writing on behalf of
inmates, retrieving and reviewing court files, tial attorney files, appellate counse files,
rescarchmg legal, techmcal and smennﬁc issues, interviewing, witnesses, subpoenaing
records and prepanng to write a motion pursuant.fo Penal Code Section 1403, Meeting
with inmates in person or.on the. telephone as well as wntten cnnsUltauan

Preparing Motions- Includes preparing motions pursuant to Penal Code Secti'cm 1405
and responding o notices sent pursuant to Penal Code Section 1417.9.

Meet srid Confer- Constltation-&nd méetings with the tHal attomey. appellate counsel,
representatives of the Public Defender’s Office, the Alternate Public Defender's
Innocence Unit, the Post Conviction Center, the District Attorney's Office, the Attorney
General and indmduals from other Innocence. Projccts :

DNA Source Identiﬂcatlon and 'I‘racking- Meetmg w1th Judges, clcrks law

enforcement personnel regarding preservation of evidence and lecating ev;dence.
touring law enforcement labs and storage facilities, /*
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Y
Development end Procedure- Preparing protocals, administrative forms, meeting with
SBO90 advisor and one-time activities associated with setting up the Post-Conviction
DNA unit within the District Attorney's Office. '

Court- Time spent in court including but not limited to appointment of counsel, filing

of motions and litigation assocmted with motlons pursuant to Penal Code Sectmn 1405
and 1417.9.

Travel- Travel related expenses associated with meetmg w1th inmate in connection
with preparation of 1405 motion. Travel to and from local courthouses for purpose of ~
litigatirig 1405 motions.

DNA Testlng Modnllty Selection- Travel, lodging &nd related expenses associated
with research and becoming conversant in newly developed technological advances in
" the f' eld of DNA analys:s o

Indigent Defense Services

The Los Angeles County Public Defender, Alternate Public Defender, and
court-appointed indigent defense counsel are now required to perform new
duties pursuant to Sections 1405 and 1417.9 of the Penal Code, as added by -
Chapter-.821, Statutes of 2000, the test claim legislation. These duties are
exemplified in the declaration of Jennifer Friedman, Coordinator of the Los
Angeles County Public Defender Innocence Unit, in Exhibit B, in pertinent
part, as folloWS'

. I
YA lnltlal Contact- Writing or responding to initial correspondence from inmates,

" attorneys or others seeking information regardlng Panal Code Section 1406
and 1417.9. : , .
B: lnves'tlgating Clalms- Rsading letters from inmates or thoge writing-on behalf

of mmatas retriaving court flles, public defander files, appeliata counsel files,
ravmewmg files, reaearchlng legal technical and scientific issiigs, intefviawing
witnesses, subpoenalng records and préparing to write a motion plrsuant to
Penal Code Section 1408. Mesting with clients {inmates) in person or an the
telephane as well as written consultation,

C:  Preparing Motlons- Includes preparing motions pursuant to Panal Code . -
Section 1406 and responding to notices sent pursuant to Penal Code Section
~1417.9, :

D:  Meet and Confer- Consultation and meetings with the trial attorneys,
appeilate counsal, members of APD’s Innocence Unit, the Post Conviction -
. Center, the DA's Offica, the Attornev General, and individuals from-other :
" Innocence Projects. . .\
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E: DMNA Source Idantlfication and Tracking- mesting with judges, clerks, law
enforcement personnel regarding presarvation of evidence and locating
svidence, touring law enforcemant labs and storage faclllitiee.

F: Development and Procedure- preparing. protocols, administrative forms,
maeeting with SB90 advisor and-one time agtivities -agsociated with setting up
this unit. Ce

G: Court- Tima spent in court |n.cludin§ but not I-imllte‘d' to aup'ointment of
counsal; filing of motions and-litigation associated with mations pursuant to
Panal Code Section 1405 and 1417.9,

H: - Travel- Travel related e‘xpeneeseseoeiated-wlth"meeting with inmate in-
connection with preparation of 1405 motion.: Travel to and from local court
hcuses for purpoee of litigating 1408 motions.

R ‘DNA Testing Modlllty Salection- Travel |odging end reletad expeneee
- assoclated with'research and bscoming:conversant in newly developed
techrological advances in the fieid of DNA analysis. /7

Sherif'f _Servi'ces -

The Los Angeles County Shenffe Department is now required to ‘perform new
duties pursuant to Sections 1405 and 1417.9 of the Penal Code, as added by
Chapter 821, Statutes.of 2000, the ‘test claim” 1eg1slat10n 1 Qartlcular the
Sheriffs Department must now implement Section 1414.9, mandating
biological evidénce reterition and notification requirements; to ‘ensure that
biclogic evidence is not destroyed unless it isnot ieédéd in 11t1rrat on pursuant
to Sectmn 1405 -

Some of the Sherlff's new duties under the test claun leglslatxon are explained
in the declaration of Dean Gialamas, Crime Laboratory Assistant Director,
Scientific Services Bureau, iri Exhibit F, in pertinent part, as follows: -

ab QDE‘“DJE Actiylties
L7 O 'l‘;!-' = s

Development of Departmental policies and procsdures necessary 10 comply with
‘the post.conviction forensic testing requirements of the subject.law, which may

include the necessary computer programming and hardware of the Crime Leb 8
elactronic chain of custody module.

Meet and confer with trial attorneys and other counsat regardlng the coordination
of efforts in impiementing the subject law.

Distribute State Attorney General's Office recommandations for compliance with

the subject law, and In particular the evidence retention conditions to ensure
sultability for future DNA tasting. ¢
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Train investigativé personne! with the Los Angelesé County Sheriffs Department
and the staff of the 46 independent law enforcement agéncies (e.g., city police
departments) to whom we provide crime lab services In the methods and
proceduras necassary to cnmply wlth the subject law.

Initial contacts to speclﬂed partles to seak pamlsslon to dispose of biologlcal
evidence. . :
Identlﬂcatlon and tracking of evidence that meats the requlremants of the subject
Iaw to ensure It proper retention and storage.

Responding to requests for biological avidence held st the Scientific Services
Bureau of the Los Angeles County Sheriff's . Department -which has not been
previously examinad.- This Involves a computer and record search for the Jocation
or disposition of the evidence sought, manual retreval of the evidencs, and
forwarding It to the appropriate party.

‘Responding to requests for the analysis of evidence held at the Sclentlfic Services
Bureau of the Los Angeles County Sheriff's Dapantment In order to datermine if
biological evidence is pressnt and suitable for DNA testing. This involves
iaboratory testing and analysls and the lssuance of a final raporl

Meaat and conter wtth partles (attomays _investigators, etc) to detarmine the
- suitability of DNA tasﬁng on the ratained evidence In a particular case.

' Preparation and’ tracking of biclogical evidence that is sent to agreed upon private
vendor DNA Iaboratories for testing.

Court testimany on chain of custody and disposition of biological evidence. This
may Include the basis and reasons for the disposition of evidence collected prior
to this subject law.

"DNA testing required of the Los Angeles County Sheriffs Department subject to
the pursuant law.which Is not relrnbursed by.the Superior Court duse to Insufficient
funding. #/ .

Séme of the Sheriff's new duties under the test claim legislatior are explained
in the declaration- of L. Peter Zavala, Administrative Services Manager III,
Cenitral Property and Ev1dence Umt in Exhibit*E, in pertinent part, as
follows: ‘
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\ One-time Activities

Development of 'bepamnentei policles and procedures necessary to-provide
notificatlon, ratention and storage servicas In order to-retain and preserve
evidencs with biologlcal material in felony convictions pursuant to the Bl..lbjBCt law.

Mest and confer with trial atterneys and other counsel regarding the coordmetxon
of efforts in implementlng the subject law.

Dletnbute State Attorney General's Office recommendations for cempllance with

- the subject law, and in partlcuiar tha evidence retention conditions to ensura

suitability for future DNA testing.

Train evidence and property custodians on storage and notlfication methods and
procedures necessary to comply with the subject law.

Design, development, and testing of computer software and equipment necessary
to ident!fy and retrieve all biological materials assoclated with a particular case,

Continuing Activities

Initial contacts to specified parties to seek permieemn to dlspoee of blologncal
evidence. '

Identification and tracklng of evidenca that meets the requlrements of the eubject 3
law to ensure its proper retentlon and storage

Responding to requests for biological evidence heid at the Central Property and
Evidence Unit of the’ Los Argeles County Sheriffs Depaftment. This involves a
computar and recard search for the focation or disposition of the evidencesought. .
manual retrieval of the evidence and forwerdinl it ta the appropriata: party -

Maintaining buologlml avidence in reffigerated faclittiés fo preserve its suitabullty
for DNA testing pursuant to the subject law. This activity includes adding
refrigerated facilites to meet increasing storage requurements a8 well as
maintainlng such fac;lltles [e.9. utliities]. : :

Court testimony on chain of custody and disposition of biologleal evidence. This

may Include the basis and reasons for the disposi’don of ewdence &ollected pnor
to this subject iaw. .
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' Reimbursable Costs

The County Sheriff, District Attorney, and indigent defense counsel are
performing new duties in implementing the test claim legislation, as
described in the attached seven declarations. As a result, the County is
incurrinig costs, well in excess of $200 per annum, the minimum cost that
must'be incurred'to file a claim in accordance with Government Code Section

17564(a).

The magnitude and nature of reimbursable costs that will be incurred by the
County's Public Defender Department in implementing the test claim
legislation has been estimated for 2001-02, in the declaration of Patricia Van '
Bogsastt, Administrative Deputy, Administrative Services Bureau. It is

reproduced here, in pertinent part, as follows:

- Total .

| FY2001/2002| Emp Ben O.H. Total Other S&5
Pasition Title _ - Salary: 37.13%....] 23.91% Annual . sa&s | Seminars Program |
. 2.00|Deputy Public Defender IV | 245376.00|  91.108.11| 58,685.40 396,15351]  5000.00 500000  405,153.51,
! 0.28 Investigator I _20,020.82 7433.77| 4,787.00| 32,241.60; | 32,241.69
i 1.00|Legal OfﬂcaSupportAsstll 30,1432 14,548,14 j‘saeas‘r 3,10243 , ea1oz4si
" 1.00|Senior Peiralegal 12,876.27 4,780.98| 3073 72| 20,735.85 ' 20,735.95;
)| Ser 12,876.2 4.7 | i i
4.25 _ ;331._;5‘}551 $117,871.87 575,904.05 $511,233.57|  $5,000.00 ss,ooo.nol ‘5521._233,57!

Notes: Annual Salary uses waightéd avérags from F¥2001/02 spraad Sheets
Employee Benefit-and:Ovarhead Rates ftom approved FY2000/01 ICP- - '
Services and Supp(ies for Travel and Mlleaga assoclated with visits 1o inmates and oourt appearances

Services and Supplies for Seminars assoclated with tachnologica! advances in the field of DNA analysis

Similar Reimbursable Duties

The Comm5510n has found dutles and costs, similar to the ones claimed
herein, to be reimbursable. A similar example is the ‘Mentally Disordered

Offenders’ Extended Commitment Proceedings [MDO] program.
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The MDO program, established by Penal Code Sections 2970, 2972, and

2972.1, as Added and. Amended by Statutes of 1985, Chapter 1418;

Statutes of 1986, Chapter 858; Statutes of 1987,- Chapter 687,

Statutes of 1988, Chapter 657; Statutes of 1988, Chapter 658;

Statutes of 1989, Chapter 228; Statutes of 1991, Chapter 435; and

Statutes of 2000, Chapter 324, addresses the Mentally Disordered Offender
legislation, and establishes eivil commitment procedures for the continued
involuntary treatment of persons with severe mental disorders for one year
following their parole termination date. These procedures, according to-
Commission's Statement of Decision, generally require the following:

"A civil hearing on the petition for continued involuntary
treatment; [t]he right to a jury trial, with a unanimous verdict by
the jury before the offénder can be comiritted; [tlhe
appointment of defense cotinsel for indigent offenders; and
[slubsequent petmons and hearings = regarding the
recommitment of the offender for another year of mvoluntary
treatment."

- The Commission found that Penal Code sect1ons 2970, 2972 and 2972 1

xmpose a reimbursable state mandated program on local agencies within the

... meaning of article XIII B, section 6 of the California Constitution and
" Government Code section 17514 for the followmg actmt1es

" Review the state’s written evaludtion and supporting affidavits
indicating that the offender’s severe mental disorder is not in
remission or cannot be kept in remission without continuéd
treatment (Pen. Code, § 2970);

Prepare and file petitioris with the superior court for the eontinued-
involuntary treatment of'the offender (Pen. Code,.§ 2970);"

‘Represent the state and the indigent offender in civil hearmge on
the petition and any subsequent petitions or hearings regardmg
recommitment (Pen. Code, §§ 2972, 2972 1)
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Retain necessary experts, investigators, and pi-ofessmnals to

prepare for the civil trial and any subsequent petitions for
: recomm1trnent’ :

Travel to and from state hosp1tals where detailed medical records
and case files are maintained; and

Provide transportation and custody of each poterntial mentally'
disorderéd offender before, during, and after the civil proceedings
by the County’s Sheriff Department."

It should also be noted that transportatxon and cus;tody of the subject [DNA Court
Proceedings test claim] inmates, can be requlred in specific cases, and, if so required,
would also be rezmbursable as it is for potential MDO intates,

Redirected Bffort is Prohibited

When Sectlons 1405 and 1417 9 of the Penal Code were added by Chapter 821, .
Statutes of 2000, the test claim legxslauon and set forth new reéquirements for post
conviction DNA' testmg and court proceedings, the County's and local govenunents'

funds were redlrected to pay for the State's program.

The State has not been allowed to circumvent restrictions on shlﬂmg its burden to

localities by directing them to shift their efforts to comply with State mandates
however noble they may be.

This prohibition of substituting the work agenda of ‘the state for that of local
government, without compensation, has been found by many in the California
Constitution. On December 13, 1988, Elizabeth G. Hill, Liegislative Analyst, Joint
Legislative (California) Budget Committee wrote to- Jesse Huff, Commission on
State Mandates (Exhibit I) and indicated on page 6 that the State may not redirect
local governments effort to avoid relmbursement of local costs mandated by the
State: ' : .

“Article XITI B, Section 6 of the State Constitution requires the state'to

reimburse local entities for new programs and higher levels of service.
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It does not require counties to reduce services in one area to pay for a
. -higher level of service in another.”

e

Therefore, reimbursement for the subject program is requ1red as clanned herein.
State Funding Disclaimers Are Not Apghcable :

There are seven disclaimers spemﬁed in GC Sectmn 17556 which could serve to bar

recovery of “costs mandated by the State”, as defined in GC Section 17514,
- These seven disclaimers do not apply to the instant claim, as.shown, in seriatim, for

pertinent sections of GC Section 17556.

(a) “The claim is subm1tted by a local agency or school dlstnct which

(b)

®)

(©)

- requested legislative- authority for.that local agency or school |
district to implement the Program specified in the statute, and that
statute imposes costs upon that-Iocal agency or school district
requesting the legislative authority. A resolution from the

governing body or a letter from a delegated representative of the -

governing body of a local agency or school district which requests:

- authorization for that local agency to implement a given program
- shall constitute a request within the meaning of this paragraph.”

1s not applicable as the subject law was not requested by the County
claimant or any local agency or school district.

“The statute or executive order affirmed for the State that which had
been declared existing law or regulation by action of the courts.”

is not applicable because the subjec;‘. law did not affirm what had been
declared existing law or regulation by action of the courts.

“The statute or executive order implemented a federal law or regulation
and. resulted in costs mandated by-the federal government, unless the
statute or executive order mandates costs which exceed the mandate in

that federal law or regulation.”

is not appllcable ‘as no federal law or regulatlon is unplemented in the

subject law
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(d)
(d)

(e)

RO,
®
®

(8)

(g)

Therefore,

“The local agency or school district has the authority to levy service
charges, fees or assessments sufficient to pay for the mandated program
or increased level of service.”

-

is not apphcable because the subject law did not provide or mclude any
authority to levy any service charges, fees, or assessments.

“The statute or executive order provides for offsetting savings to local
agencies -or. school districts which result in no net costs to the local
agencies or school districts, or includes additional revenue that was

. specifically intended to fund the costs of the State mandate in an amount
- sufficient to fund the cost of the State rnandate ” | .

is not ap_phcabl'e as no offse’ttmg' savings-are prowded in the subject law
and no revenue to fund the subject law was provided by the legislature.

“The statute or executive order imposed duties which were expressly
included in a ballot measure approved by the voters in a Statewide
election.” .

is not apphcable as the duties lmposed in-the subject hw wern nnt
included in a ballot measure.

“The statute created a new crime-or infraction, eliminated a

crime or infraction, or changed the penalty for a crime or

- infraction, but only for that portion of the statute relating directly

to the enforcement of the crime or infraction.”

is not applicable as the subject law did not create or eliminate a
crime or infraction and did not change that portion.of the statute
not relating directly to the penalty enforcement of the crime or
infraction. - : -

the above seven disclaimers will not bar local governments

reimbursement of its costs-in implementing the requirements set forth in the
captioned test claim legislation as these disclaimers are all not applicable to the .
subject claim. o
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. ‘Costs Mandated b the State -
)

' ,The County has mcuned costs in complymg w1th Secttons 1405 and 1417.9 of the
Penal Code, as added by Chapter 821, Statutes of 2000, the test claim legislation.
The County's costs in performing new duties under the test claim legislation, as
illustrated in the attached seven declarations, are reimbursable "costs mandated. by
‘the State" under Section 6 of Article XIII B of the Cahfornla Constitution and
Section 17500 et seq of the Government Code.

The County was required to provide a new State-mandated program and thus incur |
' reimbursable "costs mandated by the State", as defined in Government Code section
17514:

" Costs mandated- by the State' means any increased costs which a local
“agency or school district is required to incur after July 1, 1980, as a result of -
-any statute enacted on or after January 1, 1975, of any. executive order

implementing any statute enacted on or after January 1, 1975, which mandates ~—~

a new program or higher level of service of an existing program within the
rrieanm,g of Section 6 of Article XIII B of the California Constitution." -

."' Accordmgly, for the County s costs to be retmbursable "costs mandated by the State",
three requirements must be met:

1. There are “increased costs which a local agency is required to incur
after July 1, 1980"; and

2. The costs are incurred “as a result of any statute enacted on or after
January 1, 1975"; and

3. The costs are the result of “a new program or higher level of service
- of an existing program within the meaning of Section 6 of
Article XTI B of the California Constitution”,

All three of above requirements for finding cost mandated by the State are met herein.

‘First, local government is incurring costs in implementing the test claim legislation
added by Chapter 821, Statutes of 2000, well after July 1. 1980.

Second, the test claim statute, Chapter 821 Statutes of 2000, was enacted well after
January 1. 1975. ;

b
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Third, the post- “conviction: DNA court proceedings required under the’ test claim
legislation, as detailed above are new, not required under prior law. Therefore, “a
new program or hlgher level - of servme . has been enacted in the test clan:n

legislation.

Th'eriéfore, reimbursemetit of the County's "costs mandated by the State", incurred in
implementing the test cleim legislation, as claimed herein, is required.
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LOS ANGELES COUNTY DISTRICT ATTORNEY'S OFFICE
BUREAU OF FRAUD AND CORRUPTION PROSECUTIONS ¢
FORENSIC SCIENCES SECTION

STEVE CDOLEY » District Attorney DAVID H. GUTHMAN » Diraector
LAWRENCE E. MASON e Chiet Deputy District Attorney '
PETER BOZANICH v Assistant District Attorney

County of Los Angeles Test Claim
Sections 1405, 1417.9 of the Penal Code
As added by Chapteér 821, Statutes of 2000
Post Conviction: DNA Court Proceedings

Declaration of Lisa Kahn

Lisa Kahn makes the following declaration and staternent under oath:

I, Lisa Kahn, Deputy-in- Charge Forensxc Sciences Sectmn of the District Attorney 5 Ofﬂce of the
County of Los Angeles am responsible for unplementmg the subject law. : s
I declare that the District Attorney's Office has incurred new duhes as a result of the Post-Conviction
DNA Testing statute (Pen, Code § 1405), and the Disposal of Evidence Notification.law (Pen. Code §
. 1417.9). These new duities have resulted i in indreased costs for the Office. -

I declare that ,bcfore the enactment of ,Pénal' Code Section 1405, con_victed persons had no right to
appointed counsel for purposes of litigating a request for post-conviction DNA testing. -

I declare that before the enactment of Penal Code Section 1417.9, there was no requirement that the

goverimental entity in possession of biological evidence notlfy the District Attorney and the inmate in
+  order to be able to destroy blologlcal evidence in their possession.

I declare that as a result of the Post-Conviction DNA testing statute, when a convncted person either
files a motien or requests appointment of counsel for purposes of investigating. a claim pursuant to
Penal Code Section 1405, the District Attorney or the Attorney General's Office is required to
investigate whether such a motion is meritorious, and, if necessary- litigate the motion inchiding
seeking appellate relief through a writ petition if the ‘motion is denied.

I declare that new duties created by the Disposal of Evidence Notification law arise because the law
. requires that the District Attorney's Office be notified whenever a governmental entity i possession of
biological material intends to destrpy the material. (Penal Code Section 1417.9, subdivision (b)(1).)

I declare that duties performed by the District Attorney’s Office pursuant to the Subject law afe
reasonably necessary in complying with the subject law, and cost the County of Los Angeles in excess

of $200 per annum, the minimum cost that must be incurred to file a claim in accordance with
. Government Code Section 17564(a).

780 Hali of Records -

320 Weast Tample Straet

Los Angales, CA 90012
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" Declaration of Kahn-
June 18, 2001
Page 2

I declare that new duties imposed on the District Attorney's Office due to Section 1417.9 include
reviewing the convicted prisoner s or Public Defender's or other counsel's representations regerding
the convicted prisoner’s case in which the biological material was retained in order to determine how
to respond to the government's notification of disposal.

I declare that possible responses could include rev1ew1ng the convicted prisoner’s or Public Defender's
or other counsel's representations and drafting and litigating a, motion pursuant to Penal Code Secnon
140s.

I declare that duties of deputy. district attorneys, support personnel, investigators, experts, and
associated services and supplies, mandated under the subject law, as detailed on .the attached list of
reimbursable activities are reasonably necessary in complying with the subject law.

‘Specifically, I declare that I am 1nformed and believe that the County’s State mandated duties and .
resultmg costs in implementing the sub_)ect law require the Coiinty to provide new State-mandated
services and thus incur costs which are, inl my opinion, reimbursablé "costs mandated by the State", 45~
defined i in Government Code section 17514: :

"** Costs mandated by the State' means any mcreased costs which a local agency or school
district is required to incur after July 1, 1980, as a resulf of any statute enacted on or after .
January’ ‘1, 1975, or any executive order implementing any statute enacted on or after

January 1, 1975, which mandates a new program or higher level of service of an exxstmg _

program within the meaning ‘of Section 6 of Article XIII B of the Cahfomxa Constitution."

[ am persona]ly conVersant with the f‘oregomg facts and if requm:d I could and would testify to the
statements made hierein.

I declare under penalty of perjury under the laws of the State of Cahforma that the foregoing is true and
correct of my own knowledge, except as to matters which are stated as information and belief, and as to
those matters I believe them to be true.

L /JY/OI
Dite
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LAW OFFICES

LOS ANGELES COUNTY PUBLIC DEFENDER
210 Wast Temple
Los Angeles, CA. 86012
213-974-2811 .

May 21, 2001

MICHAEL P. JUDGE
AUBLIC DEFENDER

County of Lios Angeles Test Claim
Section 1405, 1417.9 of the Penal Code :
As added by Chapter 821, Statutes of 2000
Post-Conviction: DNA Court Proceedings

Declaration of Jennifer Friedman. .
1, Jennifer Friedman, makes the folilowin"g declaration aﬁd_ statement under oath:

I, Jénnifer Friedman, coordinator of the Los Ahgeles County ‘Public Deféﬁder
Office’s Innocence Unit, am responsible for implementing the subject law.

..a I declare that the Public Defender’s Office has incurred new duties as a result of Post-
‘Conviction DNA Testing Statute (Penal Code Section 1405), and the Disposal of
Evidence Notification law (Penal Code Section 1417 9). These new duties have

" resulted in increased costs for the Office. . : :

I declare that before the enactment of Penal Code: Sectitm 1405 con-tvicted. pérsons -

had no right to appointed counsel for purposes of litigating.a request for post- |
conviction DNA testing.

I declare that before the enactment of Penal Cdde Section 1417.9, there was no
requirement that the goverrimetit-notify the public defender and the inmate in order
to be able to destroy btologlcal evidence in thcn' possessmn

Ideclare. that as aresult of the Post-Comnctlon DNA testing statute, .whena conv1cted

person- ‘&ithér files a motiof ‘of requests appointment: of-counsel for purposes of

investigating a claim pursuant to Penal Code Section 1405 by coritacting the Public

Defender, the court, the District Attorney or Attorney General, the Office is required

to investigate whether such a motion is potentially meritorious, and if so, must draft,

file and litigate the motion, including seeking appellate review through a writ petition
@  ifthe motion is denied. S .
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[ declare that new duties created by the Disposal of Evidence Notification Law
arise because the law requires that the Public Defender’s Office be notified
whenever a governmental agency in possession of biological evidence intends to.
destroy the material: (Penal Code Section 1417.9ubd.(b)(1) ).

I declare that new duties imposed on the Public Defender due to Section 1417.9
include determining whether the Public Defender represented the person who was
charged with the crime in which the biological material was retained; contacting
the person’s lawyer if the Public Defendér did not represent hir or her, and
reviewing the individual’s case to determine how to respond to the government’s
notification. " ‘ |

I declare that possible responises ¢otild include drafting:and litigating.a motion
pursuant to Penal Code Section 1405, drafting a declaration stating that a motion
will be filed within 180 days or drafting a declaration of inriocence as provided by
Penal Code Section 1417.9 (b)(2)(C). ' -

I declare that duties of attorneys; support personnel, investigators; and associated
services and supplies, mandated under the subject law, as detailed on the attached
list of reimbursable activities are feasonably ne¢essary in complying with the
subject law. ‘ |

Specifically, I declare that I am informed and believe that the County’s State
mandated duties and resulting costs in implementing the subject law require the
County to provide new Staté-mandated services and thus incur costs which are, im
my opinion aré reimbursable ““costs mandated by the State,” as defined in -
Government Code Section 17514:

“‘Costs mandated by the State’ means any increased costs

which-a local:dgency-or school district is required to incur

after July 1, 1‘9%0, as a result of any statute enacted on or

after January 1, 1975, or any executive ordér implementing

any statute enacted on or after January 1, 1975, which mandates

a new program or higher level of service of an)I/, existing program
within the meaning of Section 6 of Article-XIII B of the California
Constitution.” - . .
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[ am personalfy conversant with the foregoing facts and if required, [ could and
would testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to matters which are
stated as information and belief, and as to those matters [ believe them to be true,

blilol los Aﬂg_cte_l,_cA‘, ' :_'a/' :
. Jenn{fer*riedman

Dafe and Place:
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4
Description of Reimbursable Activities

Initial Contact- Writing or responding to initial correspondence from inmates,

attorneys or others sesking information regarding. Penal Code Section 1405
and 1417.9,

Investigating Claims- Reading letters from inmates or those writing on behalf
of inmates, retrieving court files, public defender files, appellate counsel files,
reviewing files, researching legal, technical and scientific issues, interviewing
witnesses, subposnaing records and preparing to write a motion pursuant to
Penal Code Saction 1406. Mesting with clients {inmates) in persan or on the
telephone as well as written consuitation.

Preparing Motions- Includes preparing motions pursuant to Penal Code

Section 1405 and respondlng to notices sent pursuant to Panal Code Section
1417.9. '

‘Meet and Confer- Consultation and mesetings with the trial attorneys,
appsllate counsel, members of APD’s Innocence Unit, the Post Conviction
Canter, the DA's Office, the Attorney General, and individuals from other
Innocence Projects.

. DNA Source identification and Tracking- meeting with judges, clerks, law
enforcement personnel regarding preservation of evidence and locating
evidence, touring law enforcement labs and storage facilities.

Development and Procedure- preparing brotocots, administrative forms,
meeting with SB90 advisor and one time activities associated with setting up
this unit. '

Court- Time spent in court including but not limited to a_ppointmant of
counsel, filing of motions and litigation associated with motions pursuant to
Penal Code Sectioh 1405 and 1417. 9

Travel- Travel related axpenses associated with meetmg with inmate in
connection with preparation of 1405 motion. Travel to and from local court
houses for purpose of litigating 1405 motions. '

DNA Testing Modallty Selection- Travel, lodging and related expenses

associated with research and becoming conversant in newly developed
technologlcal advances in the fieid of DNA analysis.
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LAW OFFICES .
LOS ANGELES COUNTY PUBLIC DEFENDER

19-513 CRIMINAL COURTS BUILDING
210 WEST TEMPLE STREET
LOS ANGELES, CALIFORNIA 50012
(213) 874-2811

MICHAEL P. JUDGE . :
PUBLIC DEFENDER Juns 8, 2001

-County of Los Angeles Test Claim
Section 1405, 1417.9 of the Penal Code
As added by Chapter 821, Statutes of 2000
Post-Conviction: DNA Court Proceedings

- Declardtio’n of Patl‘ieia Van Bogaert‘
I, Patricia Van Bogaert, makes the following declaratlen and statement under oath:.

I, Patncm Van Bogaert Administrative Deputy, Adrmmstratwe Serwces Bureau of _ _.
" the Log" Angeles County Public Defender Office, am responsible for fiscal
‘management and administration, including recovering County costs incurred in.
.= performing State-mandated programs, and for detemumng State—mandated County
" costs unavmdably resultmg from the subject law. " ) :

I believe: that the Public Defender s Office has incuired hew dutles as a result of Post-

Conviction DNA Testing Statute (Penal Code Section 1405), and the Disposal of

Evidence Nonﬁcatlon law (Penal Code Sectmn 1417.9). These new duities have
, resulted i m mcreased costs for the Ofﬁce

I believe that before the enactrnent of Penal Code Section 1405, convicted persons

had no right to appointed counsel for purposes of litigating a request for post-
conviction DNA testing. .

I believe that before the 'en:actment'of Penal Code Section 1417.9, there was no
requlrement that the-government notify the public defender-and the inmate in order
to be able to destray blologlcal evidence in thelr possessmn

Ibelieve thatasa result of the Post-Conviction DNA testing statute, when a convicted
person either files a motion or requests appointment of counsel for purposes of
investigating a claim pursuant to Penal Code Section 1405 by contacting the Public
.,» Defender, the court, the District Attomey or Attorney General, the Office is required
to investigate whether such a motion is potentially meritorious, and if so, must draft,
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Page 2

fileand 11t1gate the motion, 1nclud1ng seeking appellate review through a writ pet1 o
~ if the motion is denied.

[ believe that new duties created by the Disposal of Evidence Notification Law arise
because the law requires that the Public Defender’s Office be notified whenever a
governmental agency in possession of biological evidence intends to destroy the
material. (Penal Code Section 1417.9ubd. (b)(.l) ). |

I believe that new dutles 1mposed on the Public Defender due to Section 1417.9
include detenmntng whether the Pubhc Defender represented the person who was
charged with the crime in which the biological material was retained; eontacttng the
person’s lawyer if the Public Defender did not represent him or her, and reviewing
the individual’s case'to determine how to respond to the government’s notification.

I believe that possible responses could include drafting and litigating a motion
pursuant to Penal Code Section 1405, drafting a declaration stating that a motion will _
be filed within 180 days or drafting a declaration of innocence as prowded by Penal
Code Section [417.9 (b)(Z)(C) :

I beheve that duties of attorneys, support personnel, mvesngators, and associated
services and supplies, mandated under the subject law, as detailed on the ‘attached list
of retmbursable costs are reasonably necessary in complying with the subj ect law..

Speelﬁcally, I declare that I am mformed and believe that the County s State
~ mandated duties and resulting costs in unplementtng the subject law require “the
County to provide new State-mandated services and thus i inéur costs which are, i
my opinion are reimbursable “costs mandated by the State,” as defined in
Government Code Section 17514: - ‘

“‘Costs mandated by the State’ means any increased costs
which a local agency or school district is required to incur
after July 1, 19 0, as a result of any stdtute eriacted on-or
aftet January 11975 or geexecutwe :order-implementing;
any statute enacted on or after.January 1, 1975, which mandates
. anew program or higher level of service of any existing Ero gram
~ within the meamng of Secnon 6 of Article B of the ahforma
, Constxt'utlon i |

ITam personally conversant with the foregomg facts and if requlred Icould and ‘would
testify to the statements made herein.. .
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Page 3

[ declare under penalty of perjury under the 1aws of the State of California that the
foregoing is true and correct of my own knowledge, except as to matters which are
stated as information and belief, and as to those matters I believe them to be true.

- ﬂj /7//«/ !
;ﬁ/é AT, lbwcmf L’.;ﬁ_ ' ):a{z&bc:uu_-*' WWM

Date and Place 7 ' Patricia Van Bogaert //
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PUBLIC DEFENDER

E£STIMATED PROGRAM COSTS FOR POST CONVICTION DNA TESTING FOR FY2000/2001

FY2000/2001] Emp Ben O.H. Total Other sas | . Tota

| Position » Title __Salary 37.13% 23.91% Annual S&S Seminars 'Pﬂ;gram
0.25 | Deputy Public Defender IV__|_ '20485.35|  10947.91| 704995 4748321|  500.00| . . 47,983.21
S R L 600
T S ——— USRI IS b _ L | : 0.00]
[ R - N 000
=S IR R P | : N
' 0.25 | se9ass35| $10,947.91] $7,049.95] $47.483.21| _ $500.00 $0.00{  $47,983.21

Notes: Annual Salary uses weighted average from FY2000/01 spread sheets
Employee Benefit and Overhead Rates from approved FY2000/01 ICP
Services and Supplies for Travel and Mileage associated with visits to inmates and court appearances

A\SBSODNA.123 '
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PUBLIC DEFEND

ESTI TED PROG MCOSTS OR OS CONVICTIL

R

DNA TESTING FOR FY2001/2002

' Emp_.Ben

'‘O.H.

Total

FY2001/2002 Total Other S&S
Position Title Salary 37.13% 23.91% Annual S&S Seminars ‘Program
2.00 Deputy Publlc Defender V' | 24537600/  91,108.11| 56.669.40| 395,15351| 500000 ° 500000  40515351("
0.25 Invesllgator il ; 20,020.92 743377 4,787.00| 32,241.69 32,241, f_iE_!.
1.00 Legal Ofﬁce Supporl Asst |l 39,184.32 14,549.14|  9,368.97|  63,102.43| _ 623,1%:53 :
1.00 |Senior Paralegal 12,876.27 :4,780.96|  3,078.72|  20,735.95 20,735.95
14.25| $317,457.51| $117,871.97 | $75,904.09 5511,233.57 $5,000.00 $5,000.00| $521,233.57 |
Notes Annual Salary uses welghted average from FY2001/02 spread sheets
' EmplDyee Benefit and Overhead Rates from.approved FY2000/01 ICP
* Seryicesand Supplles for: Travel and Mileage associated with visits to inmates and court appearances
Ser\noes and Supphes for Seminars assocnated with technologlcal advances in the field of DNA analysis .
. ’ ] ' '
ASBYODNA 123 ! 05/23/2001




Pést-Conviction : DNA Court Proceedings
Penal Code Section 1405 And 1417.9

MONTH YEAR
LIENT NAME ; PUBLIC DEFENDER CASE #:
Last Name Flrst Name :

JTORNEY : GRADE CDC #:

WESTIGATOR/

ARALEGAL/

ECRETARY : INSTITUTION :

REIMB. PART
DATE DESCRIPTION ACTIVITY HOURS HOURS *
] .
j
|

FISCAL USE ONLY

Hourly Rate : o Total Hours :

Tota! Activity A; - Total Activity B ; ~ Tetal Activity C : Total Activity D : Total Activity E :

Total Activity F : Total Activity G : " Total Activity H : Total Actlvity | :
Relmbursable Activities : ' _ ' * Part Hours :
‘A} initial Contact {€) DNA Sourca Idsntification and Tracking 1/4 hour = .25
‘BY investigating Claims {F} Development & Procedure 1:: :“DUV : ::
'CY Preparing Motions . {G) Co&gn : /4 haur =,
(D} Meet and Confer {H) Travel 136

(1) DNA Tasting Modality Selectlon




Law Offices of the Los Angeles County
Alternate Public Defender
35 Hall of Records, 320 W. Temple Street, Los Angeles, CA 90012

Telephane No, (213} 974-6626
Fax Np. (213) 626-3171

Bruce A. Hoffman . o _ S _ I"’!‘Fﬂ Y, Fukai
Alternate Public Defender . . . . Chief Députy

- County of Los Angeles Test Claim
- Sections 1405, 141'7 9 of the Penal Code
" As added by Chapter 821, Statutes of 2000
Post Conviction: DNA. Court Proceedings

- Declaration of Jordan Yerlan
Jordan-Yerian makes the following declaration and statement under oath:

' I, Jord;a,n'?énan, Head Deputy Alternate Public Defender, Special Innocence Projects,
.sfor the Alternate Public Defender of the County of Los Angeles am respons1ble for
implementing the subject law.

I declare that the Altemate Public Defender's Office has incurred new duties as'a result

.. of the Post-Conviction DNA Testing_ statute (Pen. Code § 1405), and the Disposal of -
Evidence Notification law (Pen. Code § 1417. 9) These new dutlcs have resulted in
increased costs for the Ofﬁce

I declare that before the enactment oi' ‘Penal Code Section 1405, 6oﬁwct6d persons had
no right to appomted counsel for purposes of lmgatmg a request for post-conviction
DNA testing,

I declare that before the enactment of Penal Code. Section 1417.9, there was no
requirement that the government nonfy counsel of record and the' inriate in ordcr to be
able to destroy biological evidence i in the1r possession.

[ declare that as-a result of the Post-Conviction DNA testmg statute, when a conwcted
person either files a motion or requests appomhnent of cou:asel for purposes of
‘ . investigating a claim pursuant to Penal Code Section 1405 by contacting the Altémate

' Public. Defender, the court, the District Attorney or the Attorney General, the Office is
required to investigate whether such a motion is potentially meritorious, and, if so, must
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draft, ﬁle and lmgate the motion, mcludmg seekmg appellate rehef through a wnt
petition if the motion is denied.

I declare that new duties created by the Disposal of Evidence Notification law atisé- -
because the law requires that counsel of record be notified whenever a governmental

' entlty in possession of biological material intends to destroy the material. (Penal Code
Section 1417.9, subdivision (b)(1).)

I declare that new duties imposed on the Alternate Public Defender due to Section
1417.9 include determining whether the Alternate Public Defender represented the
person who was charged with the crime in which the biological material was retained;
contacting the person’s lawyer if the Alternate Public Defender did not represent him or
her; and reviewing the person s case to determme how to respond to the government’s
notlﬁcatlcn

- I declare that possible responses could include drafting and litigating a motion pursuant
to Penal Code Section 1405, drafting a declaration stating that a motion will be filed
within 180 days or drafting a declaration of innocence as provided by Penal Section-
1417.9, subdivision (b)(2XC). '

I declare that duties of attomeys, support pefsonnel, investigators, experts, and
~ associated services and supplies, mandated under the subject law, as detailed on the .
attached list of reimbursable activities are reasonably necessary in complying with the -

subject law. .

Speclﬁcally, I declare that I am informed and beheve that the County’s State mandated
duties and resulting costs in 1mp1ement1ng the subject law requlre the County to provide
new State-mandated services and thus incur costs which are, in my opinion, reimbursable
"costs mandated by the State", as defined in Government Code section 17514:

" ' Costs mandated by the State' means any increased costs which ‘a local
* agency or school district is required to incur after July 1, 1980, as a result of
any statute enacted on or after January 1, 1975, or any executive order
unplemenhng any statufe enacted on or after January 1, 1975, which mandates
a new program of higher level of service of an éxisting program- within the
meaning of Section 6 of Article XIII B of the California Constitution."

I am personally conversant with the foregomg facts and if required, I could and would
testify to the statements made herein. : :
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I declare undér penalty of perjury under the laws of the State of California that the foregoing
.'s true and correct of my own knowledge, except as to matters which are stated as
-nformation and belief, and as to those matters [ believe them to be true

R AR
A

Tune 14.2001. at Los An _Californi
Date and Place
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~ County of Tox Angeles
Sheriff's Bepartment ;iﬁenhquart-erk
700 Ramona Boulebard
ﬂ’funtnrvu ﬁarh Califocnia 91754 - "IbH

LEROY D. BACA, SHERIFF

County of Los Angeles Test Claim
Sections 1405, 1417.9 of the Penal Code
As added by Chapter 821, Statutes of 2000
Post Conviction: DNA Court Proceedings

Declaration of L. Peter Zavala
L.. Pater Zavala makes the following declaration and statamant under aath:

I, L. Peter Za\}ala Administrative Services Manager lll, Central Property and Evidence Unit,

Sheriff's Department of the County of Los Angeles, am re9ponstble for implemenﬂngthe Sub;ect
faw, .

| declare that the Los Angales County Sheriff's Depariment has new duties as a result of the
Post-Conviction DNA Testing statute (Penal Code § 1405) and the Disposal of Evidence
Notification law {Penal Code § 1417.9) and that these new duties have resuited in Increasesr
costs for the Los Angeles County Sheriffs Department.

| declare that before the enactment of Penal Code § 1417.9, there were no legisiative
requirements that the Los Angeles County Sheriff s Department notify the imprisoned felon, any
counsel of record and/or their respective agencies, and the State Attormey General in order to
. dispose of biological evidence in possession of the Los Angeles County Shen‘ﬂ’s Department.

| declare that thesa new dutles imposed on the Los Angeles County Sheriffs Department due
to Section 1417.9 which reads:

.. retaining any biological material secured in connection with a criminal
case for the pericd -of time that any person remains incarcerated in
connection with the case and disposing of biological material before the
expiration of the period of time described In subdivision (a} if all of the
conditions set forth below are met:

(1) The government entity notifies all- of the following persons of the
provisions of this saction and of the intention of the governmental enﬂty to
" dispose of the materlal: any person, who as a result of a felony conviction
_in the case is currently serving a term of imprisonment and who remains
incarcerated In connection with the case, any counsel of record, the public
defender in the county of conviction, the district attorney In the county of
conviction, and the Attomey Ganeral.

(2} The notifying entlty does not receive, within 90 days of sending the
notification, any of the following:

% Traditiol 40f Seroice
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(A) A motion pursuant to- Section 1405, however; upon filing of that
appilzation, the governmental entity shall retain the material only until the -
time thet the court's denial of the-motlon ls final, o

~ (B) A-request under penalty of perjury that the matarial not to ba destroyed
or disposed of because the declarant will file within 180 days.a motion far
DNA testing pursuant to Section 1405 that Is followed within 180 days by
motion for DNA testing: pursuant to Section 1405, unless a request foran - -
extension Is requested by the convicted person and agreed to by the
governmental entity In possession of the evidence.

(C} A declaration of innocance under penalty of perjury that has been fiied-
with the court within 180 days of the judgement of conviction or July 1, :
2001, whichever Is later. Howaver, the court shall permit the destruction

. of the svidence upon a showing that the declaration Is false or there is no
Issue of the identity that welld be affected by additional testing. The
convicted persch fay be cross-examined on'the declaration at-any hearing - -
conducted under this section or on an application by or on behalf of the
convicted person filed pursuant to Section 1405."

| declare that pursuant to Section 1408, the Central Property and Evidenoce Unit of the Los
Angsles County Sheriffs Department, is mandated to provide notification, retantion and storage
services In order fo retain and preserve evidence with blological material in felony convictions,

| declare that pursuant to Section 1405, when the request for biological evidence held In
connectlon with a post-conviction DNA case s made, Central Property and Evidence Unit of the
Los Angeles County Sheriffs Department is required to séarch for and retrieva the avidence
held and/or the documentation reiated to the case.

| declare that, In my opinion, proper storage of biological evidence pursuant to Section 1405,
requires refrigerated facliitles, : :

| declare that the above duties performed by the Central Property and Evidence Unit of the Los
Angeles County Sheriff's Department pursuant to the subject law are reasonably hecessary in
complying with the subject Jaw, and cost the County of Los Angeles In excess of $200 per
annum, the minimum cost that must be incurred to file a ciaim in accordance with Government
Code Section 17564(a).

| declare that | have prepared the attached description of reimbursable activities reasonably
necessary to comply with the subject law,

- Specifically, | declare that | am informed and belleve that the County's State mandated duties

and resulting costs in implementing the subject law require the County to provide new State-
mandated services and thus incur costs which are, In my opinlon, reimbursable "costs mandated

by the State", as defined in Government Code section 17514:
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" “Costs mandated by tha State' means any increased costs whfch a local agency or
school district is required to Incur aftar July 1, 1080, as a rasult of any statlute enacted
on or after January 1, 18735, or-any executive order Implementing any statute enacted
on or after January 1, 1975, which mandates a new program or higher level of servica
of an exlsting program within the meaning of Saction 6 of Article XIli B of the

California: Constitutlon "

| am personally convarsantwuh the foregomg facts and if raquired I could and would testify to
the statements made-herain.

| declare under panalty of perjufy under the laws-of the State of Callfornia that tha foregoeing Is
true and correct of my own knowledge, axcept as to matters which are stated as informatlon and

belief, and as to those matters | believe them to be true,

,gg ,44{,2.0 A, ﬂ'm ._f/? (é
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o Besdrlpﬂoh afReimbursabm Activities
.zﬂ o " Dacldration of L Peter Zavala

One-time Activities

.

Development of Departmental policles and procedures necessary to provide
notification, rstentlon and stnrage sarvlcas In order to- retain and preserve
evldenca with bmloglcai matenai in felany convlctions pursuant to the subject law.
_ Meet and canfar Wrth*trlal attomeys and othar counsal regardlng the caordination
of efforts in implementing the subject law. . : .
' Dlétﬂbufé"Sfa'fé Aﬂaméy 'bén.éi'al’s Ofﬁce fgduiﬁfuendétldns for compliance with
the subject law, and in- particular the- -avidenca retantion cnndmons to ensure
smtgbﬂity for future DNA testing. . =~ _ .

! o Tram ewdence and pmpsrty custodlans on atorage and notlﬂaatlon methods and
proaaqures negessary to. comply with the subject law: - -

Desgign, development, and testing of computer software and equlpmant necessary
to identify‘and. fetrievs all bmloglcal matanais assncfated with a particular case.

. Mlﬂﬂlﬂﬂﬂﬂﬂliei
- ' =|nltl§l cantacts to speclﬁed partles t& saek pgrmisslon to d!spose of biolcgacal
evidanice, : SRRt :

' -Identification and tracking of evidence that mests the' requlramants of the subject
Iaw to ensure Its praper retention and storage

Responding to requests far. biologlcal avidence held at the Central Proparty and

.Evidence Unit-of the:Los Angeles: Bounty Sheriffs Department. This Involves a
computsr and record search for thé'location of dispasition of the evidence sought,
manual retneval of the evidence and forwarding it to the appmpnate party.

Maintaining biological evidence in refrlgerated facillties to preserve s sultability
for DNA-testing-pursuant -to the-subjact law. ' This’ activity includes adding
refrigerated” facilities *to meet lncraaslng storaga requuramants as well as
maintaining such facilities [¢.q. utllmefs]

Caun testlmony on cham of custody and cdnspasltlun of biolngieel evidence. This

- may Include the basls ard: reasnns for tha dlspoalﬂon of awdence callectad prior,
to thls aubject law' o _ ‘

.._.. 5
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County of Los Angeles Test Claim
Sections 1405, 1417.9 of the Penal Code
As added by Chapter 821;-Statutes of 2000
Post Conviction: DNA Court Proceedings

Declaration of Dean M. Glalamas

Dean M Glalamee makes tha followlng dec!aratlon and stetemenr under oath

1, Daan M Glalamas Crime Labaoratory Assistant Dirsctor, Sclentific Services Bureau Sheriff's
Dapartmant.of the County-of Los Angeies‘ .am-respons|ble for Implementlng the aubject law.

| daclare that the Los Angales County Sheriff‘s Departmeht hae new dutles as & reeult of the

Post-Convictlon DNA Testing statute (Penal Cade § 1405) end the Dispoael of Evidence -

Notification law (Penal Cods '§'1417.9) and that thesd’ new dufies heve reeulted In increased _
costefor-the Los Angsles County Sherlffs Department

Aa
et il

| declare that before the enactment of Penal Code § 14179 there were no Iegislaﬂve

- requiremants that the Los Angeles County Sheriff's Department notify the imprisoned falon, any
‘' ‘coufigel of raccrd and/or thalr reapectlve egenules. ‘and the State Attorney General in order to

disposa of biological eviderics'in possassion af the -Log Angeigs Colinty Shatfrs Dapartment.

| declare 1hat theee new dutlee lmposed an the Los Angeles County Sherlﬂ‘s Department dus

to Sectlon 1417.5'which reads: |

"... retaining any blological meterlel secured-n connéction!with' a crimirial
casa for the perlod of time that any person remains Incarcerated in

. cunnecﬂqn,wlthkthe‘gase and.disposing of. biologlcal material bafore the
axpiration of fhe period of time described in subdivision (a) if.all. of the
conditions set forth below are met:

-{1)-The. government .entity notiiles- all of the following - pefadris”of the
provisions of this sectlon. and-of the Intention of the govemmental antity to
dispose of the materiai: any psrson, who as a rasult of a felony conviction
in tha case Is currenﬂy garving a term of Imprisonment and who remains ..
incéreérated i eénnaction withihe case; any cotingsl of record, the public

- defender In the-coliity af convictioh; 1he dlatrlcf ettomey in the eounty of

_ conviction, and the Attomey:General..: A
'(2) The nony\ng enﬂty doee net recelve. wlthln 90 deys of sending the
. notification, any of the follewing . e
PR < H SRS 3 :
S ..(A) A metlon pursuant 1Q. Sectlnn 1405 showever,” upnnrﬂilhg of that
, - -  epplication,the govemmental entity shallretainthe material: enly until the
fitma that the court's denlal of ihe.mation. g final. ... . . . :

e .L_- P

(B)A request under pena!ty of perjury that the material not to be destroyed

z ~ . - ordispossd.ofibecauséthe declarant wili file withiri180-days & motlon for

-..DNA testing pursuant to: Sectlon 1405 that:Is followed.within 180 days by
‘motion for DNA tésting puruant to Section 1405, .unlass a request for.an
extenalon |s requasted by the convicted perann and agreed to by the
governmental entity In possassion of the evidence.

. {C) A declaration of innocance under penalty of perjury that hes been filed
with the court within 180 days of the judgement of conviction or July 1,

1447




/2001, whichever |s later. Hawevar, the court shall psrmit the destruction
- of the evidence upon a showing that the decleration is falee or there Is no
issus of‘the identity-that would ba affected by additional testing. The
convicted perscn may be cross-axamined on the deciaration at any hearing
conducted under this saction or on an appllcation by or on behalf of the
convicted person filed pursuant to Section 1405."

| declare that pursuant to Section- 1405, the Sclentific Services Bureau of the Los Angeles
County Sheriff's Depariment is required to malntain proper storage procedures in orderio retain
and praserve evidence wlth biologteal matertal In falony convictions.

| declarse that pursuant to Sactlon 1406, tha natification, ratentlon and storegs of extracted DNA
material from faleny cases sxamined by the Sclenﬂﬂc Services Bureeu of the Los Angeles
County Sherif's Department Is required.

| also declara that-pursuant to-Section 1405, when the request for biological evidence heid in

. connaction with a postsconviction DNA casa Is made, the Sclentific Sarvices Bureau ofthe Los

Angeles County Sheriffs Departmsnt s required to search for and retrieve the evidence hsid

and/or the documsntation reiated to the case.

| daclare that in my sclentific oplnlen, some cases will require performing tasts on the evidéance
sample to confirm the prasence of biological matarial sultabla for DNA testing and provide the

. results to requesting party.

)-declare that the above duties performed by the Sclentific Services Bureau of the Los Anpeles
County Sherlffs: Dapartment pursuant to the subject law dre reasonably necessary In complying
with the subject law, and cost the County of Los"Angeles in-excess of $200 per annum, the
minimum costthat must be incurred to flle a clalm in accordance with Govemmant Cods Section
17664(a).

.

I declara '.hat under Panél Code Sectlon 1402(g) that If thé Scientific Servicas Bureau of the Los

- Angeles County Sherlifs Department Is ordered to conduct tha post-conviction DNA testing
under this Section;:eny and all {asting costs:for DNA-8&ivicés will be billed o the Suparior Court

and that recelpts for providing such servicas will be deducted from reimbursemant clalms under
17500 et seqg. of the Govemmant Code

Specifically, | ' declaré thabl am lnforrned -and: beileva that the County's State mandated duties

and resulting casts in implementing:thé-subject law requiré the County to provide new State-
mandated services and thus inour costswhich &re, In'my apinlon, reimbursable *costs mandated
by the State”, as defined In Govemment Céde secﬂon"-17514:

*'Costs: rnanda\ad by the State"means any increased costs which a local agency or

. school distrct s required to incur after July ¥; 1980, &s a result of any statute enacted
on or after January 1,1975, or ahy executivé ordérimplementing any statute enacted
on or aftar January'1, 1975; whichmandétés a new progrém or higher lavel of sarvice
of an existing program within the msanlng of Section & of Article Xlll B of the
Califomia Conatltutlon "

| am personally conversant wlth the fcragoing facts and If requlred | could and would testify to
tha staternenta made herain ‘

" | dectare under penalty of perjury under tha laws of the Stata of Callfornia that the foregoing ts

trué and carrect of my aWwn kiowledgé, exceptasts mattars which ars stated as Information and
bellef, and'as to'these mattérs | befleve them to be'trus,

25 Juna 2001
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Description of Relmbursable Activities
Declaration of Dean M, Gialamas

Qn_tlme_agima_&

* Developmant of Departmental policles and. procedures necessary to comply with
the post conviction forensic testing requirements of the subject law, which may

include tha nacessary computer programming and hardware of the Crima Lab's
electronic chain of custody module,

Meet and canfer with trial attomaeys and other counssl rag'ardlng the coordination
of efforts In Implemanting the subject law. i ' :

Distribute State Attomey General's Office recommendations for compliance with
the subject law, and In particular the evidencs retentlon conditions to ensura
suitablilty for future DNA testing. :

Crviile:

* Traln investipative personnel with the Los Angeles County Sheriff's Department
end the staff-of the 46 indepsndent law enforcement agencies (e.g., chty palice
departments) to whom we provide crime lab sarvicea in the methods and

~ procedures-necsssary to comply with the subjact law.

Initlal contacts to specified partles to sesk permission to dispose of biclogical
- evidence. .. . L .

; Idénﬁﬂcatldn and tracking of évldenée-that maets the requirements of the subject
law to ensurae-lts proper retantion-and storage.

Responding to requasts for biological evidence held at the Sclentlfic Services
Bureau of the- Los-Angeles County Sherlifs Department which has not bean
previously axamined, This involves a computer and recond gearch for the location
.or digpositton of the evidence ‘sought, manua!l retrieval of the evidence, and
forwarding It to the'appropriate party. :

Rasponding to requests:far the.analysls of evidence held at the Sclentific Services
Bureau of the Los Angsles County Sheriff's Department In order to determine If
biological evidence Is present and-sultable for DNA testing. This Involves
- laboratory testing and analysls and the issuance of a final report.

‘Mest and confer with pénles '(attomeys. investigators, etc.) to determine the
sultabllity of DNA, testing on the reteined avidence In a particular case.

Preparation and tracking of biolugl;::allevidence that s sent to agreed upon private
vendor DNA labomatories for testing.

+; Court testimony on chain of cusidd’y and disposition of biological evidence. This
may Include the basis and reasans far the disposition of evidence coliected prior
to this subject law.

DNA t_esﬂng reguired Ef the Los Angeles County Sheriffs Departmant subject to

the pursuant law which Is not reimbursed by the Superior Court due to insufficlent
- funding. Co .
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500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-2766
PHONE: (213) 974-8301 FAX: (213) 626-5427

J. TYLER McCAULEY
AUDITOR-CONTROLLER

County of Los Angeles Test Claim -
Sections 1405, 1417.9 of the Penal Code
As added by Chapter 821, Statutes of 2000
Post Conviction: DNA Court Proceedings

Declaration of Leonard Kaye

Leonard Kaye makes the following declaration and statement under oath:

1 Leonard Kaye, SB 90 Coordinator, in and for the County of Los Angeles, am —~

responsible for filing test claims, reviews of State agency comments, Commission staff
analysis, and for proposing parameters and guidelinies (P's& G's)” and arieridments. -
thereto, all for the complete and timély recovery of costs mandated by the State

Speclﬂeally, I have prepared the subjeet test claun ‘

Specifically, I declare that I have exammed the County s State mandated dufiés and
resulting costs, in 1mplement1ng the sub_]ect law, and find that such-costs as set forth:in -
the subject test claim, are, in m¥ opinion, reunbursable "costs mandated by the State", : f
as defined in Government Code sectlen 175 14: : . g

o s

"' Costs mandated by the State means any mereased costs wh1ch a ‘focal agency of .

school district is required to incur after’ July 1, 1980, as a. result.of. any. statute enacteda » -

on or after January 1, 1975, or -any executive order implemetiting’ ary statite enacted
on or after January 1, 1975, which mandates a new program or higher level of service .,

of an .existing program w1fhm the meanmg of Seetlon 6. of Artxele X[II B of the S

California Constitution." =

I am personally conversant with the foregoing facts and if so'reﬂtlui;ed, Icouldand
would testify to the statements made herein. :

I declare under penalty of petjury under the laws-of the-State of- Oahforma that. the
foregoing is true and correct of my own knowledge; except as to the matters which are.
therein stated as information or belief, and as ‘to those matters I-helisve’ them 1o bé true.”

@/2/1 Aﬁs,{w . 9”7/’&’//(@1;1.’

Date and P(ce . _ Slgnature
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CHAPTER 821
(Senate Bill No, 1342)

An &ct to add Section 1405 to, and to add and repeal Section 1417 af, the Penal Code,
relating to forensic testing.

|Approved by Governar September 28, 2000, Filed with Semgmry of State September 28, 2000.)

LEGISLATNE COUNSEL'S DIQEST

SB 1342, Burton. Forensic testing: post conviction. ) ) . ) e

Existing law authorizes the defendant in a criminal case to file a motion for a new trial
upon specified grounds including, .but not limited to, the discovery of new evidence that
is material to the defeddant, and which could not, wuh reasonable diligence, hsvg besn
discoversd and- -produced at the trial.

This bill would grant to & defendant who was convicted of a felony and currently
serving a term of imprisonment, the right to meke a written motion under specified
conditions for the performarce of forensic DNA testing. The bill would require that the
motion include an explanation of why the applicant’s identity was or should have been a
significant issue in the case; how ithe requested. DNA testing would raise @ reasonable
probability that the verdict or séntence would have been more favorable if the DNA testing

been available at the trial resulting in the judgment of conviction, and a reasonable
attempt to identify the evidence o be tested and the type of DNA tésting ‘sought. The
motion would also have to include the results of any previous DNA tests and the court .
‘ﬁlcl‘ld be required to order the party in possess:on of those results to provide access to the

rts, data and notes prepared in connection with the DNA tests to all parties. The bill
would also provide that the cost of DNA lesnng ordered unider this act would be borne by
cither the state or by the applicant if, in the interests of justice the applicant is not mdngent
and possesses the ability to pay,

The bill would alst require, except is othcrw:se spcciﬁed, the appropriate govcmmentn]
entity to preserve any biological maieral secured in connection with a criminal case for
the period of time that any person remains incarcerated in connection with that case. These
Provisions would remain in effect until January 1, 2003. By increasing the duties of Jocal
officialg this bill would impose a state-mandated local program. :

The people of the State of California do enact as follows:

SECTION I. Section 1405 is added to the Penal Code, to read:

. $1405, (a) A person who was convicted of 4 felony &nd is currently serving a term of
ment may make a writtan motion before the trial court that entered the judgment
of Somviction in his or her case, for perfnrmnnce of forensic deoxyribonucleic acid (DNA)

+: (1) The motion shall be verified by the convxcted person under panalty of perjury and
do all of the following:

= ‘e'l\)  Explain why the identiry of the perpclmtor was, or should have been, 2 slgmﬁcant
i ons in the case.
S Halics indicate changes or addmons + * * indicate | 4Bions.
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(B) Explain in light of all the evidence, how the requested DNA tasting would migg
reasonable probability that the convicted person's verdict or sentence would be
favorable if the resuits of DNA testing had been available at the time of conviction.

(C) Make every reasonable anempt to identify both the evidence that should be testaq
and the specific type of DNA testing sought.

(2) Notice of the motion shall be served on the Attomney General, the district antorge
in the county of conviction, and, if known, the governmental agency or laboratory hold;
the evidence sought to be tested. Responses, if any, shall be filed within 60 days of the dara
on which the Attormey General and the district artomey are served with the motion, unlesg
a continuance is granted. o

(3) If any DNA or other biological evidence testing was conducted prevxously by eithar
the prosecution or defense, the results of that testing shall be revealed in the motion for
testing, if known, [f evidence was subjecled to DNA or other forensic tcstmg previously
by either the prosecution or defense, the coun shall order the prosecution or defense 1g
provide all parties and the court with access to the laboratory reports, underlying data, ang
laboratory notes prepared in connection with the DNA testing.

(b) The court, in its discretion, may order a hearing on the motion. The motion shall ha
heard by the judge who conducted the trial unless the presiding judge determines tha
judge is unavailable, Upon request of either party, the court may order, in the interest of
Justice, that the convicied person be present at the hearing of the motion.

(c) The court shall appoint counsel for the convicted person who brings 2 motion onder
this section if that person is indigent. ~

(d) The court shall grant the motion for DNA lesllng if it determines all of the fo lowxng
have been established:

(I) The evidence 1o be tested is available and in a condition that would perrmt the DNA
testing that is requested in the mation.

(2) The evidence to be lest=d has been subject to & chain of custody sufficient to
establish it has not been substituted, tampered with, replaced or altered in any material
aspecL

{3) The identity of the perpetrator of the crime was, or should have been, a significant
issue in the case. .

(4} The convu:ted person has made a pnma facie showmg that the ewdence sought to

- be tested is material 10 the issue of the convicted person's 1d=|;|ury as the perpetrator of,
or accumphce to, the crime, special circumstance, or enhancement allegation thal. resulted
in the conviction of seatence. ’

(5) The requested DNA testing results would raise a reasonable probabiiity that, in light
of all the evidence, the convicted person's verdict or sentence would have been more
favorable if the results of DNA testing had been available at the time of conviction. The
court in its discretion may consider any evidence whether or not it was introdnced at trial.

{6) The evidence sought to be tested meets either of the following conditions:

(A) It was not tested previously.

(B) It was tested previously, but the requested DNA test would provide results that are
reasonably more discriminating and probative of the ldcnt:ty of the perpatrator or
accomplice or have a reasonable probability of contradicting prior test results.

{7) The testing requested employs a method generally accepted within the relcva.nt
scientific community.

{8) The mation is not made solely for the purpose of delay.

(e) If the court grants the motion for DNA, testing, the court order shall ldenuf‘y the
specific evidence 1o be tested and the DNA technology to be used. The testing shall be
conducted by a laboratory mutually agreed upon by the district atomey in a noncapital
case, or the Aromey General in a capital case, and the person filing the motion. If the

ITraliee indicate changes or sdditions. * * * indicate omissions.
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parties cannot agree, the court’s order shall designate the laboratory to conduct rhe testing
and-shiall consider designating a laboratory accredited by the Américan Society of Cnme
Laboratory Dxreclnrs Labomlory Accreditation Board (ASCLD/LAB), = * -

(f) The résult of nny testing ordered under this section shall be fully disclosed to the
person filing the motion, the district nnorney. and the Artorney General. If requested by
any party, the court shall order producmn of the underlying laboratory data and notes.

(g)(1).The cost of DNA testing ordered under this section shall be borne by the state or
the apphcam. 8s the court may order in the interests of justice, if it is shown that the

phca.nt is not indigent and possesses the ability to pay However, the cost of any"

additional testng to be conducted by the district attorney of Attorne} Gene-ral shall not be
ame by the conv:cted person.

(2) In order to pay the siaié's share of any testing cosis, the Iabora:ory désignated in
subdl\rls:nn (e) shall present its bill for services to the superior court for a.pprova] and
payment. It is the intent of the Legislature 1o appropriate funds for tl'us purpose in the -
2000-01 Budget Act.

(h) An ordéf granting or derying & motion for' DNA testing under this section shall not
be appealable, and shall be subject 2o review only through petition for writof mandate or
prohibition filed by the Pa,rson secking DNA testing, the district attorney, or the Atomey
General. Any su¢h petition shall be filed within 20 days after the court’s order granting or
denying the motion for DNA testing. In & noncapital case, the petition for writ of mandate:
or prohibition shall be filed in the court of appeals. In & capital case, the petition shall be
filed in the California Supreme Court. The court of appeals or California Supreme Court
shal]l expedite iis review of a peum:m for writ of mandate or prohibition filed under this
subdivision.

(i) DNA testing ordcred by thc court pursuam to this section shall be donc 45 500N as
pracucablc However, If the court finds that & rmscamage of justice will ot.herwxse oct:ur
laboratory shatl. be required to give priority to the DNA testing ordered pursuant to this

Ttion over the laboratory's other pending casework,

(i) DNA proﬁle ‘information from biological samples waken from a convicted person
pursuan! to & motion.for postconviction DNA testing is exempt from any law requiring
disclosure of information 10 the public.

(k) The provisions of this section are severable. If any provrsnon of this section ¢ or its
applicauon is held invalid, that. mvahd:ty shall not affect other provisions or applications
that can be given effect without the invalid provision or application.

SEC. 2. Section 1417.9 is added o the Penal Code. to read:

§ 14179, (a) Notwithstanding any other provasnon of law and Subje-Ct to subdivision
(b), the appropriate governmental entity shall retain any biological material setured in
connection with a criminal case for the penod of tie that any person remains incarcerated
in connection with  that case. The gcwemmental ‘entity shall' have the discretion to-

ine how the evidence is'retained pursuant to this ssction, prov:ded that the evxdence
i§ retained in a condition stitable for DNA testing: -

() A govemmental entity may dispose of bnnlugxcal material before the expu-anon of
the period of time descnbed in subdmsmn {a) if al! of the condidons set forth below are
=t

(1) The govemmentnl entity notifies all of the following persons of the provisions of this

Ction, and¢of th intention;of the eveimental Entity o disp &-0f th ¥
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(2) The notifying entty does not receive, within 90 days of scndmg the natification, Mﬁ
of the following;

(A) A motion filed pursuant wo Section 1405, however, upon filing of that apph
the governmental entity shall retain the material only until the time that the court's dﬂmad
of the motion is final,

{(B) A request under penalty nf perjury that the material not be destroyed or disposed of
because the declarant will file within 180 days a motion for DNA lesting pursuant tg
Section 1405 that is followed within 1B0 days ‘by a motion for DINA testing pursuait 1o
Section 1405, unless a reguest for an extension is requested by the convicted person and
agreed o by the governmental entity in possession of the evidence.,

(CY A declaration of innocence under peralty of perjury that has been filed with tha
court within 180 days of the judgment of conviction or July |, 20G1, whichever is later,
However, the court shall permit the destruction of the evidence npan & showing that the
declaration is false or there is no issue of identity that would be affected by additional
testing. The convicted person may be cross- cxamined on the declaration at any hearing
conducted under this section or on an application by or on behalf of the convicied persan
filed pursuant to Section 1405.

- {3) No other provision of law requires that biological ewdcncc be preserved or retained.

(c) This section shall remain in effect only until January 1, 2003, and on that date ig

repealed unless a later enacted statute that is enacted before January 1, 2003, deletes or
extends that date,

. ytaare,

Italice indicate changes or additions. * * * indicate omissions.




) ; CHAAMAMN - '
WILLIAM CAMPMEELL

SENATE

ALIRED U WLGLIST
LCHIAT S MYERLY
SILL SREENE

MILTON WaRES
OSIPH § MOKTOTA
WICHOLAS & PETRIS .

Joint Legislative B_udéet“Committee |

‘GOVERNMENT CODE SECTIONS 9l40-214)

R PICE THAIRN AN
JOHN VASCONCELL

-\SSEMEL;
MILLIAW San]
‘CEN L JLATE,
RCBERT v mpafl
LCRERT C FRALE
LUSFEY RS IV |

‘T:’CAL[FORN[A LEG[S_LATURE | MaUNE maTER

LECISLATIVE ANALYST
ELIZABETH G. HILL

- 913 L STREET, SUITE od0
SACRAMENTU, CALIFCRNIA #5514 -
aisl L4S-dbde

Decémber 13, 1938
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‘ Deat’ﬂ;EEGEg%?L"

‘This lettar responds to your request for a recommendation on Claim
No. CSM-4313, related to the reporting of cases involving the abuse of
elderly persans. In this claim, Fresno County requests reimbursement for
the increased costs it has allagedly incurred in providing protective
sarvices in reported cases of eider abuse. The county claims that Chapter
1 769, Statutes of 1987, requires the county Department of Social Services to
' investigate a reported incident of elder abusa, assess the needs of the
victim, provide various social or madical services, and follow-up to ensure
a satisfactory oytcome. : ‘

Our examination of the current law reveals, however, that most aof the
existing requirements with regard to county response to reported elder abuse
preceded the enactment of Chapter 769. The statute which inttially allowed
reporting of depandent adult abuse was enacted in 1982. This reporting

- requiremant was axtended by legisiation enacted in 1983 and 1985.  OQur
analysis indicates, howaver, that Chapter 769 doeg impose increased workioad-
on counties in the following manner:

"o ' Chapter 769 repealed the-1990 sunset date on the existing law
ragarding reporting of dependent adult abuse. This imposes a
n

mandate 1990 and subsequent years by .ingreasing county costs
associated with rqgogﬁ%qg kﬂﬂ‘nhﬂf_§U8P2$%§4 dapendent :g:ttadult
PAbLiSa A5 as YN AAdAE oniite the axXyantrEhit ithe' /dapen )
e S THLiAohinien repotty of sbuse, it
odntyiw ation and




.need S B,

. However, the stetp does.reg

Gneperts with the lecal. law.enf

'-lef Soctal; Sarvices. to 1)
- the needs;p
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o Chaptar 763 requires county Adult Prutective Servicds ' (APS) op

law enforcement agencies receiving a report of abusé decurring

. within a long-term care facility to repart the incident to the
.appropriete facility lirensing agency. A

‘ Our enelysis Further indicates thet tha 1ncreesed costs associated
with Chapter: 769 appear. to be state- reimbursable to tha-extent that:cauntles
have augmented their County Services Block Grant (CSBG) with county funding
to pay for these costs. A detailed ena1ysis of the e1e1m fo11ews below,

Beckgrdundr

qv vi . He1fere and Institutions (H&I) dee
Chapter 5.1 genere11y requires ceunty gevernments ‘to provide an APS
program: The purpdse of this program is to ensure the safety and well-being

_of adults.unable td care for themselves, The program sttempts to accompl-ish

these. abjectives by previding secial services end/or referre1s to adults in

‘1"'

The stete.provides funding for APS thrpugh the Ceunty Services Block
Grant (CSBG), which counties also use to fund a ‘variéty:of other social
service. programs,. including administration of In-Home Supportive Sarvices.
Under current.ldw, eéach cdunty’ generel1y his ‘discretion as to the types of
adult: protective. servtt ‘-tp;prnvide, tha nimber of adults who recaive such
services,- and. the amount of CS8G Funding alloéated to'these services.
uire the' epunty APS pregren to" record and
1nvest1gate reports of suspected e1der or dependent edu1t abuse.

- Beporting,  Wa)fare and Institutions Code Chepter 11 (Section 15800
et seq.) -requiras. dependent care custadians, heelth care providers, and
specified pub]icﬂemplpyees to report'hnoun or §i pected‘physicel abusa of an
¢elderly or.dependent adult, ~ An.elderly adult 15 defined” as-anyone aged 65
years or oldar. A dependent edu]t 13 any. perﬁe twaan the dgesiof 18 and
B4 years who is unable to card for Rimsalf or Rérs@if due to‘ghysical or
mental -1imitations, on.who is. admitted. as an inpatient to a specified .
24-hour . health. feeiIity. ‘Cire’ prpviders ire permitted Byt not required to
make such reperts {f the suspected ebuse s ndt pnysicel {n nature.

Upan. receiving. a report,. counties. are required te fila appropriata
arcement. agancy, the’ stete lon? -term care
ombudsman;:-and. lnng ~term. care feciljty 1iéensing’ eg“n fas. [n addition, the
county s required ta repert manthly tert ¢ statd’Dapartment of Social

Serv1ees (DSS) regerding the numher of ebuse Feports it has received.

1‘:

i e
h“r

L
S ety 4 il : . . 3 :
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&hl;iﬂcti
follow-up,to* ensure a. $atisfacta
question before .the. commission|

“mel
v outcome.  In our vii
3uhet Chapter 769 ‘dctuall

requires'e

county to do upon: recelving : report of elder abise. “We* exemine “0\\ ‘




- suspacted. abuse
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requirements with regard to three areas of county response: reparting,
investiget1en, and case resolutisn,

ngg;;igg ‘Our review of the APS program's statutory history reveals
that most of the current réporting requirements ware in existence priaor to
the  enactment of Chapter 769. Chapter 1184, Statutes of 1982, established
N&[ Code Chapter- 11, which allowed any person witnessing: or suspecting that
a dependent adult was subject to ibuuse to report the suspicted case to the
county-adult -protective sarviges agency. At that time, "dependent adylt¢”
included individuals over age 65 years. Chapter 1l initially was schaduled
to sunsat on January 1, 1986. Subsequent legislation expanded the reporting.
requirements. Spec1f1ca11y

. -vChr1273/53 enacted Wil Coda- Chapter 4.5, which estab1ished 3
~;separate rreporting system for suspected abuse-of individuals aged
-85 ar-older, This statuté required elder care custodians,

medical .and .nonmedical practitioners and empleyees df aldar
protective agencies to repert suspected or Known cases of - ~
physical abuse to the local APS agency. [t also required county
APS ;3gengies to repert the number of reports received to the

state 0ss. . : P .

s Ch 1164/85 emended H&I Cede Chapter 11 ta require sim11ar

.. mandatory reporting of physieel abuse of ‘a depandént ddulit. This .
- statute 4159 required law enfdreement agancies ind APS- agencies
to- repert to each other any known or sispected incidant of
dependent, adult ebuse.: In addftton Chepter 1164 extended the

pregren's sunsat date to Jenuary 1,190,

L

ARt

: Chepter IEBL Stetutes ef 1987, cunsolidated the repqrting
requirements: fo darly end dependent ady usepyith1n the same statute,
and repealed .th nuery,l 1990 sunset da dépendent adult “abuse
reporting. - The: statutae. elso made’ m1ner chang_” n‘the reporting
requtrements. 1nc1ud1ng the folldwing: o

L

e

Yy Theestqtute required abuse dceurring uith1n 4 1dng- term care
. -fec111ty to be reported tq e 1eu enforcement agency or’ the state
Teng -tarm cara ombudiman.

':'fih’ requ{reg ceunty 'AP§ or<law enforcefent agencies
a report. of ibusa occurring within & loAgitdrm care
' te‘the epprnprieti fecittty

In sum, various provisions nf existinq Ieu inpese 1ncreesed reportinq
workload on local governments by requiring theam to receive reports ‘of
-mage by -other. care previde;s, and to report specific .
I T PRI e Tebetaa e B e
y ’ rements wers:im
mm“s :h. Lk ot thede, Sauic A" workl1oad' imposed by:Chapter
769 ueuld eppeer to. be,. t claias These requirements

include:the. feneutng',,: e e e TR R e -
o aer-wﬁv a-3 ) T : \_\__C\‘B-
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'y Reporting workleed esseciated ‘with reports of '
abusa eccurr%ng gftg; Jenuary 1, 1990, 8y’ repaalding the
January I, 1990 sunset: dete for the dependent adult: abuse. -
reporting program, Chapter 769 Imposes "{ncreased: reperting

g.werkload on. counties, in 1390 end subsequent years

e R

E The werklead required to repert abuse= cdﬂents te’the
: -apprppr1ate Tong-tarm. cerd Fac111ty f{censing ‘agancy.
- Ve note thet Chapter 769 else “ould ridyse cpunty uork1ead to the
gxtant that reports of abuse in a 24-Hour health facility are.made to the
L - state long-term-care. ombudsman rather. then to the local APS agancy. We ares

- unable to-determind the. Edt nt1a1 magﬁ tude of ‘this 'reduction in costs.
However,-1t appears, unld gly.that ne redqctten ‘in costs- 4n this arsa.will
fully: offset: tha.cost- inéreasas’ 1dept1f1ed ibove, and particularly the caosts.
asseciated uith dependent- edult abﬁse repErting in 1990 end beyend ;

v In add1tden to increesinq repdrting tosts, Chepter 769 will increase
ow county«<costs:. assnciated with vest ating endtreselving dependant’ adult -
.-A - -abusa _casas, to tha. extent that the mandetory repurti‘ng requirement results
in 1dent1f1cet1en of increased, cases tf ftuse ;

.1.;-‘1
Y S .1_- 9'

lnzestigetien Chepter 10-81072 6f the stete:Depsrtment ef Sec1a1

Services’ (0S5) ragulations, requires counties to “investigate promptly most
-réparts;.or.refarrals of adult abyse or neqie:t Welfare and Institutions
‘Code Sect{0n:15610; (m) daf. -:jnyefti itienahes theiddtivities required to
detarmine .tha.validity: ef a.report of-alder “dependent adult fabuse; -

. .neglect.or: abandonment. : Thus, it. eppeh?stthetEstete Jaw F@quirds ‘county APS
.egencies t0+ ect prnmpt1y té determjne t.s va]idity pf e repoFted in€ident of
-abus@: - Shve g o , s

- ~Rasolytion.
. the ceungy ETR meqnt; ? ~of ~puUbI{E- ¢ 8, 58
r.- avadlable-to-assist wic L ;e','_‘egﬂ%; “i ventery to reFer
yictims.-4n: the:-evant. tlu hﬂceu’r’g Y, canngtireso N immadiata or -
~ long-term needs of the victim. This" referre ”reqdires idtassmant of the
; negds. of thenslient,eendeidentificetion ef,the approprtete_agency to serve
- these:needs..,Dapendifg on. tha nesds of. thé clim )
. ewei1eblp,eemcountyens F the cliant’ {
-funded : program,-.or;: to- ,
e-a§;1entfnmtedeeuntxt gE]jfi f ‘j
- thexeliants ees «not:qua’ 0
17000) ok QUELALY: for: 4!

.‘ o s T Ahgraxtent-that, mandstory reperting of dependent edutt abuse
. : increeses thqmnumbegeef cases ra ted;%o the ta&nt i’ increases the
©countyts-APS: 10ad, ma % ‘ 3 I
wouldrhave rTedit0 4 neduc ‘
- “Japudry.o}y:i1990 :sunset da F'raporting program,
-Chapter 769 probably results ?

porting requirements
by repaaling the

'*n§?55 4di6d: county~APS workload, in terms of
both investigation and P!l°1utien. 1" 1990"and sdbsequent years. Again, the

e - Y T2=d (..'L




wdrk1oad imposed by Chapter 759
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requirements. with, regard to eldar abuse cases, and with regard to depandent
adult- cases reported prior to January 1, 1890, are 1mpdsed ‘by earlier
statutes. . Consequently,;any increased workluad associated with thesa cases
does ngtdappear‘tp beasubJect toa;he currant claim. :

a'\a

Big?" The sacond quest1on’beford‘the commission is
whethar the :increased county costs associatad with this mandate are
state-reimbursable . ;Spagifically, you. mist detarmine whathar the costs
associated with dependent aduit and elder ‘abusa réporting-are reimbursable,

‘glven -that :the Legislature curnently prnvides Funding for the APS program in

the- form'of tha CSBG g

l.'.‘s O aEma
A e

v In urdar tn detarmina nhqt? F' the CS8G" fu11y funds the 1ncreased
t'{s usefil ‘to-underitand the history of

funding- for APS.. Prier. tq LQ .,tha state PSS’ ‘soéial sarvices. régulations

contained:-detailed requirements. 1d?nt1fy1ng the” minimum ‘tave) of APS service-.

that counties had to provide to clients. In 1981, howévar, the faderal:

-government:reduced: 1ts; support: for, socia) service programs (Title XX of the

[ .

- Secdal’ Security: Act)qby apprdximatejy 20 parcent. To ha1p ‘the countias
- accommodate; this; reduction,; JSS el

minated tha spe:if1e requirements from
its APS regulations and from the' rggu1at1hns govarning various otharsocial
sarvices programs, thereby giving thea counties substantial discretion in tha

Tevel-of.service. thay, . provide and, 1n”tha amount of federa1 T1t1e XX funds
- they~ 111odihe 40 A.s.ﬁ? U, $,ﬁ ‘ x: iR L

vt
: -
s

¥ ,In recqgl tion of,lnis increased cuunty discretidh thé Lagis]ature.

\nithe Budgat Act@nf 1985,,cr ated .the ‘CSBG, ‘uhich pravide: ‘Fynds “for the

various: soc1a1iservices progra 1nc1ud1ng APS, ‘over whi¢h coufitids have

;substanttalhdis:r&t1on. ﬁlln;co rast, Lhe Countias“havid 1 imited:d¥scretion

over two major .social services'prdgrams <3 Child ¥aélfard Servidés gnd.
In-Home Suppaortive Sarvices. These programs are budgeted and thd¥¥<funds
are- allocated based.on: cuunty casg]oags and.costs ) Tha lavel of funding

-proyided: throudh, the CSBG was ngt tied to’ 1Jﬁmeasqygpent afrthe warklaad in
aged on'cs

any of- thQLCSB
all: of; thznpro

. prograng, “Rather, it
‘;;m-'mz-a-,,,.i IER

1B11}tj a go thn‘types and
‘g the j"!l*df»CSBG =funding
F”_ r, the"dmount- of {CSBG funds
fjf1ect HorK10ad i that
wdFk\oaﬂ‘requireml §:ifposad by
und ifng ta pay: for‘ et workload

Ny ! ‘ ,;;""
pnovtded=¢u [ ch !
-county: :Thuss, M, z *t 'g
Chaptar 769, counties u? “{nsy

1ncrease gannral1y fac! two cho!cus. _ TR
B EouRty. Ean: Fund: tha: The ;tsedvAPS work1oad_byhreducing .

rsf'in other
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o The county can use its own funds to augment CSBG funding in order
to provide an increased leval of service within the dxisting
program, while maintaining gxisting program priorities. ‘

Article XI11 B, Section 6 of the State Constitution requires the
stata to raimburse local entities for new programs and higher levels of
sapyica. It does not require counties to reduce service in one area to pay
for a higher Teval of sarvice in another. MWoreover, in enacting Chapter !l,
the Legislature did not require that counttes realign their sccial saervice
priorities in order to accommodate the increased workload. Tharefore, we
conclude that the costs associated with Chapter 769, ara stata-reimbursable
to the extent that a county uses its awn funding to pay for thesa costs.
1f, however, a county exarcisas its discretion to redirect CSBG funds to pay
for the costs of alder and dependent adult abusa reporting, investigation,
and resolution, these costs are not state-reimbursadle. :

Sincaraly, ‘ _
E1izabeth 6. Hill
Legislative Analyst

157
PAGE V.3-§

N



158




/ . AUG-UB-UD WeD USI4U BN DEFT UF FINANGE PHK MU VIGSZIGELD - LY

EXHIBIT B
Al ‘°>1. N .
v .
4
5
. ’ DEPARTMENT oF . - : L - BRAY DaviE, BOQVERNOR ‘
o e“,""r-“"""hl'.--"-'I",‘.‘.l AN . . T si1sS L Bma:r.-r- BADRAMENTE. TA B esm&:vne W WMRBDP Bn G v

.. ‘
BT

August 8, 2001 I"RECEIVED |
Ms. Paula Higashi | - L
Exscutive Director T AUG 0 8 2001 Co
Commlssion on State Mandates. COMMISSION ON

" 980 Ninth Streat, Sulte 300 STATE MANDATES

Sacramento, CA 85814

Dear Ms. Higashi: .
As requested in your letter of July 8, 2001, the Department of Finance has reviewed the test
cialm submitted by the Los Angsles County (ciaimant) asking the Commission to determine .
whather specified costs incurred under Chapter No. 821, Statutes of 2000, (SB 1342, J, Burton),
are reimbursable state mandated costs (Claim No. CSM00-TC-21 "Post Conviction: DNA Court
Proceedings”), Commencing with Page 1 of the test claim, claimant has identified the follow:ng
new duties, which It asserts ara reimbursable state mandates:

. Blollogic:al material retentlon. treatment and disposal and .notification related to those

actlylties

+ Motion requirements and related actlvitles based on Perial Code :ection 1405(a)
providing for review of DNA testing

» Hearing costs assoclated with provlding an inmate acourt review of his or her DNA
testing motion
DNA testing based on colirt order, related notification of results ‘
Workload to réview and prepare petitions of court orders regardlng DNA testing, and

» ~ District attorney, public defender, and local sheriff workioad assoclated with
process:ng DNA, testing motions .and related activitles.

As the result of our review, we have conoluded that whiie thls test claim may have resuftedina | -
state mandate, the actlvities described In the test claim do not constitute a new program or

activity or a'reimbursable cost. We believe that the activities initlated by an inmate’s desireto

have & hearing on DNA testing for his or her case is a procedure extension of the origina] trial.

The petition Involved is only raising examination of original evidence using technology not

avallable at the time of the original caee, thereby ralsing in question a material and substantive

issue fo the orlginal criminal charge and vardlct That being the case, the defense and .

prosecutorial activity and related investigations of this test clalm are existing responslb;lrtlas of

local povernment. .

As raquired by the Commission's regulations, wé ate including a “Proof of Service” indicating
. that-the parties included on the mailing list which aceompanied your July 9, 2001 letter have -
been provided with-coples of this letter via elther Unlted States Mail or, in the case of othar state .
" agencies, interagency Mai Service. -

: 159 .
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If you. have.any questions regarding this lstter, please contact Todd Jérye, Principal Program’
Budgat Analyst at (816) 445-8813 or Jim Lombard, state mandates clalms codrdinator for the
Department of Finance, at (916) 445-8813, -

Sincerely,

- : r . " .
(abvn L A
S. Calvin Smith e
Program Budget Manager

Altachments
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. t Altachment A

DECLARATION OF TODD JERUE
DEPARTMENT OF FINANCE
CLAIM NO. CSM-00-TC-21

1, .- .{ am ourrently employed by the State of California, Department of Finance (Finanoce); am.
famlliar with the duties of Finance, and am authonzad 4o make this dac!arat]on on behah‘
of Finance.

2, We concur thiat the: Chapter No. 821; Statutes of:2000, (SB 1342, J, Burton)’ sebtldns
relévant to this claim are-accurately quotad in the test clalm -gubmitted by claimams and,
: therafore. we do not restate them In this declaratian B
| certify uridér penalty of perjury that the facts sel forth ln the furegulng ai'e. !rue and correst of
my own knowledge except as to the matiers therein stated as lnfun'naﬂon or beIIef and, asto -
! those maﬂers. | believe them to be true,

1]

AUE 8 2

. i at Sacramento, CA g"
. 3 K ' -
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PROOF OF SERVICE

Test Claim Name:  "Post Conviction: DNA Court Proceedings™
Test Claim Number: CSM-00-TC-21 S

I the undersigned, declare as follows:

1 am smployed in the County-of Sacramento, State of California, | am 18 years of age or older
and not a party’tothe within entitled cause; my business address is-215L Street, Sth Floor
Sacramento; CA 95814,

On-August 8, 2001, | servéd the attachgd recomrnendation of the Dapartment of Finance In sald
cause, by facsimlle to the Cbmmission on-State Mandates and by placing a true copy thersof:

* (1) to claimants and nonstate agencies encloged in a sealed envelope with pos{ageatheraon fully -
prepaid In the United States Mall at Sacramento, California; and (2) to state agencles in the
normal: plpkup location-at 8151 Street, 8th Floor, for Interagency Mai! Servios, addressed as

follows: . )
A-18 B-8 - S
Ms. Paula Higashi, Executive Director State Controller's Ofﬂce '
Commission on State Mandates’ Division of Accounting & Reporting
880 Ninth Street; Suite 300 : Attention: William Ashby
Sacramento, CA 95814 ' . 3301 C Street, Room 500
Facsimlle No. 445-0278 . ' Sacramento, CA 95818
B-29 N B-8
Legisiative Analyst's Office Mr. Jim Spano : o
Attention Marianna O'Malley State Controller's Office ‘
. 925L Street, Suite 1000 - " Division of Audits
Sacramento, CA 985814 300 Capltol Mall, Sulte 518
P.0. Box 842850
. Sacramento, CA 85814
Wellhouse and Assoclates Mr. Leroy Baca
. Attention: David Wellhouse Los Angeles County Sherifis Depanmant . X
9175 Kiefer Boulevard, Suite 121 4700 Ramona Boulevard _ o
Sacramento, CA 85826 - ~ Monterey Park, CA 81754 : -
Harmeet Barkschat _ Executive Diractor
Mandate Resource Services , California State Sheriffs’ Association
8284 Heath Peak Place P.0O. Box 890780
Antelope, CA 85843 ' West Sacramento, CA 95898 -
Mr. Ken Hughes ' Mr, Leonard Kaye, Esq.
Department of Corrections County of Los Angeles
P.O. Box 842883 - : ) . Audlitor-Controller's Office
Sacramente, CA 84283-0001 500 W. Temple Straet, Room 503

Los Angeles, CA 80012, .

. » 162 Do T
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Mr. Steve Kell )

California State Association of Countles
1100 K Street, Sulte 101

Sacramento;, CA 85814-3941

Mr. Paul Minney

Spector, Middletan, Young & Minney, LLP
7 Park Center Drive

Sacramento, CA 95825

Ms. Sandy Reynolds, President
Reynolds Consulting Group, Inc.
P.O. Box 987

+ Sun City, CA 82586

FAX NU, 9103¢1UdeD Ty

D-8

Mr. Manuel Medeiros, Asst. Attomey General
Department of Justice

Government Law Saction

1300 | Btreet, 17" Floor

Sacramento, CA 95814

Mr. Keith B. Petersen, President
Sixten & Associates

5252 Balboa Avenue, Suite 807
San Disgo, CA 82117

Mr, Steve Smith, CEO
Mandated Cost Systems, Inc.
2275 Watt Avenue, Sulte C
Sacramento, CA 86826

Ms. Pam Stone .

Legal Counsel ‘
DMG-MAXIMUS

4320 Auburn Bivd,, Sulte 2000
Sacramento, CA 85841 ’

| declare under penalty of perjury under the laws of the State of Callfomia that the forégoing is.
true and correct, and that thls declaration was executed on August 8 2001 atSacramento

California. .
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é ' ,
STATE OF CALIFORNIA—YQUTH AND ADULT CORRECTIONAL AGENCY
— e e

. DEPARTMENT OF CORRECTIONS
P.D. Box 942883

"amento CA 94283-0001

August 31, 2001 L |
RECEIVED
o - SEP 0% 2001
M iy Ogis o .. COMMISSION-ON
Assistant Execlitive Director - . STATE MANDATES
Commission on State Mandates , o _ ' T

980 Ninth Street, Suite 300
Sacramento, California 95814

’ Re: ' Post Conviction: DNA Court Proceedmg.s' 00-TC-21
- County of Los Angeles, Claimant
Penal Codg Sections 1405 and 1417.9 as- added by Statutes of 2000,
Chapter821 .
Our Legal Log # 01-0851

. " Dear Ms. Opie:

The Commmsmn on State Mandates (the Commission) has, sent the Department of
* Corrections (CDC or, the Deparunent) & copy of the test claim, filed by the County of
Los Angeles (the County) requesting reimbursement for the County’s, costs of
. implementing S.B, 1342, a new state law. The Commission identified CDC .as & state
agency which might have an interest in the Commission’s detamnauon .of whether the
new law imposes a reimburgable state-mandated program on local age.nmes

S.B. 1342

S.B. 1342, enacted last year added section 1405 to and repealed and reenacted '
section. 1417.9 of the Penal Code, . Secﬁon 1405’ grants to a defendant who has been
convicted of a felony and is currently sewmg A prison term the nght, under speclﬁed R
conditions, to file a written motion requeﬂ:mg the performance of forensic DNA testing,
‘The cost of this DNA testing is to be bome by the state or by the applicant, as ordered by

 the court. If the costs are to be borne by the state, the Iaboratory is to submit its bill ‘40
the superior court for approval and peyment” and the Legislature was “to appropnate :
funds for this purpose in the 2000-01 Budget Act.” Sectmn 1417.9 as reenacted requlres
“the appropriate governmental entity” to retain any blologmal material obtained in ..
connection with a criminal case dunng the period any person is incarcerated in

. connection with, that case. These provisions are to remain in effect until January 1, 2003.
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M, Shirley Opie
“Page 2

County Test Claim

THE County contends that 8.B. 1342 imposes a new state-mandated local progrem for
‘which it must bs compensated The County argues that section 1417.9 imposes new
evidence, retention obligations on its Sheriff Department and additional legal costs to
petition a colrt for authority to dispose of biological material otherwise required to be
retdined,’ Accardmg to the County, the procedure for post-conviction DNA-related court
préceedlngs 1ﬁ1pose§ additional work on the Sheriff, District Attorney, and indigent
defense counsel. The County has submitted declarations prepared by personnﬁf i these
departments to support its contentions.

Commission on State Mandates Proceeding

The Commission conducts proceedings to determine whether local agencies may recover
from the state the costs of implementifig new state-imposed maridates. By ﬁlmg the test
claim with the Commission, the County initiated the process of determining ‘whethér’
S.B. 1342, in fact, imposed a reimbursable stats-mandated program on local dgencies.
" You have identified the key issues to be resolved as: '

1. Within the meaning of applicable California Constitution and Government
- Code provxmons does 8.B. 1342 iimposé (a) a new program or a higher’ -
16Vl of service withifi an emshng program on local agencms gnd (b) costs -

mandated by the state?

2. Isthe Comm.lssmn legally ptecluded fromi ﬁndmg that any ‘of fhe prov1s10ns '
cited in the test claim impose sfate—mantlated costs? :

CDC Position

Under the Comnussmn 8 regulahons, state agencies anid interested parties that may ‘have
an interest if the Cotinibsion’s determinations may file comments on the test claim.. The
Comimiission has. prov1de.d d'copy of the Jtoast ¢laim &nd it mlpportmg documerits to CDC-

and has asked that we analyze the test ¢ldim and file writfen coriiments’sh the key issues - -

identified a.bove, 88 appropnate We sy also subrnit a Wntten statement of nonresponse
to the Commlsgwn , . .

Please be Hdvised that, Bt this time, CDC takes no posmon on, the ments of the County 5 .
test claim.
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Mes. Shirley Opie
Page 3

A -

We a_ppreciate.this opportunity to participate .in the Commission’s proceedings on this
matter. Pleage contact me at 323-3434 if you have any questions about this letter.

- Sincerely,

Sharon K. Jayce | .
Staff Attorney -
Legal Affairs Division
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PROOF OF SERVICE
(Code of Civ, Proc. Section 1613)

CASENAME: . - POST CONVICTION; DNA COURT PROCEEDINGS
~ CASENUMBER:  00-TC-21
I, JACQUELINE M. SUMNER, declare:
I am employed in the County of Se_tdrémento, California. I am over the age of 1§
years and not a party to the within. My business address is 1515 S Street, Room 125-5,
Sacramento, California 95814, I am readily familiar with my employer’s business
practice for collection and processing of correspondence for UPS U. S Mail, Fax

transmission and/or Personal Service.

On September 4, 2001, I caused the follomng documents to be served on the partles
listed as follows:

By placing a true copy thereof enclosed in a sealed envelope with

" postage thereon fully prepaid, in the United States mail.

___ Viapersonal service.

___ Vie faxing a true copy followed by regular mail.

__ Viaovernight mail by UPS.

___ Viacertified mail No.

Leonard Kaye, Esg. ' : Ms. Shirley Opie

County of Los Angeles Assistant Executive Director

Auditor-Confroller’s Office- _ Commission on State Mandates
. Kenneth Hahn Hall of Administration 980 Ninth Street, Suite 300

500 West Temple Street, Room 525 ' 'Sacramento, CA 95814

Los Angeles, CA 90012-2766
Please see attached list for additional parties served.

I declare under penalty of perjury under the law of the State of California that the
above is true and correct. Executed September 4, 2001 at Sacramento, Califorpia.
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COUNTY ‘OF LOS: ANGELES .
DEPARTMENT OF: AUDITOR—CON’I‘R@LLER

KENNETH, HAMN mi,._‘ OF ADM’DHSTRAT’ION
500 WEST STREET, ROOM 525 .
LGS ANGELES; CALIFORNIA S0012-2766

PHONE: (213) $74-8301 FAX: (213) 626-5427

J. TYLER MoCAULEY

AUDITOR-CONTROLLER |
.October 12, 2001
Ms. Paula Higashi . : |
- ExecutiveéDirector R : RECEIVED '
' Conithission on State Mandates' 4 | ,, -
980 Ninth Street, Suite 300 o 0CT 1 700t
- Sacramento, California 95814. . .. . - " - | CQMMISSION ON
- | STATEMANDATES |

" Dear Ms. I-Ilgas]:u |

Review of State Dep-a:rtment of Finance Comments
County of Los Angeles Test Cla.lm

The County of Los Angeles submlts and encloses heremth the subject
review..

Leonard Kaye of my staff'is avaalable at (213) 974-8564 to answer quesnons
you may have concermng th.lS stibmission,

' Very'traly yourg,

/7. Tylet McCauley
AuditoriContréller -

JTM:IN:LK
Enclosures

C. Robert Kaluniar Assistant Public Defender, Los Angeles County
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COUNTX OF LOS ANGELES, .
DEPARTMENT OF AUDITOR—CONTROLLER R,

- KENNETH HAHN HALL OF ADMINISTRATION
500°WEST TEMPLE STREET, ROOM: 525
LOS ANGELES, CALIFORNIA 90012-2766
PHONE (213) 9'.'4-8301 PAX: (219) 626-5427

J. TYLER McCAULEY
AUD ITORFCONTRQU..E’»

DECLARATION OF SERVICE

. STATE OF CALIFORNIA County of Los Ange]aS'

Hasmik Ygghobxnn states: I am-and at all times harem mennoned have baen a citizen of the Unitad Statas and | rasldent of the
County of Los Arigelss, over the age of eighteen years and not a party to nor interested in the wlthm acuon. Ithat my business .
- address is 603 Kmmath Hahn Hall of Administration, City of Loa Angeles, County of Los Angeles, State of Cahfoi-ﬁia,

'I‘hat on the 12th day of October 2001, Iserved the attachad

Documents: Reviaw of State Departme:nt of Finance Comments County of Los Angalas Test Claim, Post-Con\nctmn including a

I page lstter of J. Tyler McCauley dated 10/12/01 , a five page narratwe, and a 2 page narrative, all pirsuant to 00-TC-21, now
pending before the Commission on Staie Mandates :

. upon all Interested Parties hste.d on tha attachmant heretu aq-d by

IX] by transmitting via faésimile‘the documerit(s) listed: abova o the fiix number(s) a6t forth below on this date.
Commlsslon on State Mandates FAX as well as mail of ongmals .’

I1] by placmg [ ]true coplea [1 ongmal theraof enclosed ina seaIe.d envelope addressad 88 stated on the attached ‘
mailing Ligt. : ‘ . N

[X] by placingthe document(s) listed above in a sealed envelopswith postage thereon fully prepmd m the Unlted
States mail at Los Angeles, California, addressed as set forth Paluw

[] by parsonauy del_wenng the documant(s) listed above to the person(s) as set forth below at thé'indicnted address,

PLEASE SEE-ATTACHED MAILING LIST
That I am readily familiar with the l:msmess pra‘ctice of the Los Angeles County for collection and processing of correspandence for
mailing with the United States Postal Service; and ti:at the correspbndenca would be deposited within the United States Postal
Service that same day in the ordinary course of bisiness. Said service waif inade at a place where there is delivery service by the .

United States meil and that there is a regular communication,by.mail between the place of mailing and the place so addressed,

1 declare under penalty of perjury that the foregoing is true and correct.

Executed thiéj;t.h day of October, 2001, at Los Angsles, California.

170




Review of State Department of Finance Comments [1.]
.- - . County.of Log Angeles Test: Claim -
B Pgst—Conv:ctlon DNA Court Proeeedmg

The Department of Fmanoe on August 8, 2001 submitted a letter to the'

Commission- en ,State Mandates concerning Los Angeles. County’s Test

' Claim. requestang relmbursement for increased: costs. due’to SB - 1342
E (Burton) dealing -with “Post-Conviction: DNA.-Court .Proceedmgs P The
. County of LosAngeles hereby responds to th13 letter. - o

‘The Department of Finance in 1ts letter apparently concedes that SB 1342
-has resulted.in increased costs; but argues that they are not reimbursable
.becanse: they “de-not constitute-a new program or activity:” The Department
‘of Finance atgues that expenses incurred by-Los ‘Angeles County as a result

of SB1342 are not: feimbiursable state - mandated costs-because the' costs

.associated, with the new duties imposed are an extension of‘the «original

dufies of trial counsel. TheDepartment of Finance argues that the “activities
initiated - by an inmate’s, desire to have a hearing on DNA testmg for hm or
her case is (sm) a procedural extensmn of the or1g1nel case.” ?

The Department of Fmance is mcorrect The mcreased costs resultmg from
SB 1342 are:due to “a.new program.or higher level. of service” within the -
meening . of “Government : Code section - 17514... The leglslature itself

__‘aclmewledged in enacttng SB 1342 that conyicted mdzv1duals serving a state

prison sentence had no-: right to-post .conviction DNA' testing, (See [attached]
Assembly Committee on. Public. Safety Analysis of. SB 1342, 6-21-2000,
p.5.[“California has no statute or case law that authorizes such testing.” T -

Whlle emstmg law authonzed an mdw1dual convmted of a crime to ﬁle a
motion for a new trial based on the discovery of new evidence under certain
specified circumstances, such a motion was to be made prior to the

" imposition of judgment, (Pen. Code § 1182). The evidence submitted as the
- basis for the motion was evidence that was discovered during the pendency
of the case prior to judgment. On the other hand, SB 1342 (current Pen.
‘Code § 1405) grants an individual serving a term of imprisonment the right

to post conviction DNA testing when certain specified conditions are met.

‘1. ‘This review was prepared by Jemnmifer Fr:edman, Coordinator of the Les Augeles County ' Public

Defender Office's Innocence Unit, in consultation with Alex Riciardulii, an appellate attorney with the Loz
Angeles County Public Defender Office and a ﬂ'equent legal columnist.

171




Penal Code sectionl405; subdivision (¢), réquires that a“court appoint -
counsel for all convicted persons’ serving a term of imprisonment who file a’
motion under the section. In many cases-the lawyer appointed to represent
the convicted person is not the lawyer who represented the individual at trial.
This is an’ entirely new appointment made by the ‘court. As.a résult ofithe
appomtment, cotinsel” is tequiréd. to.condict an mvesﬁgamon in order to
~ determiine’ ihether. or. 1ot . ‘motion for post: conviction DNA- testmg is

~waitranted. dnd if sich a motién is-warrantsd, théfi couhsel must prepdre to .

litigate the motion. (See ongmal test claim. for explanation’ of duties
unposed) ' -

Ii addmon, wh1Ie cufrent law prowdes for habeas corpus rehef under gertain
spemﬁed‘clrcumstances there is:no mechanism by which-such'an mchwdual
' incarcetated in state prisofi mdy. obtaifi & post: -convictioh DNA. test to use as
the basis for the petition for *habéad corpus relief.” Fhis statuts prov1des a
new"miéchanism for this purposé: Moreover, individuals-do- not havean
absoliite right to counssl’ appomted for- the Pirpose of litigating a habédas
corpis motioft. (Sese [attached]'Petinsylvaiia-v. Finley-(1987) 481 U:S. 55 i,
107 S.Ct. 1990, 1993 [“Our-chsés establish ‘that the -right. to’ appointed
counsel extends to the ﬁrst appeal of nght, and 1o ﬁn‘ther”] ).

In sim, the diities 1mposed ufider Penal Code section 1405 are ‘nbt an
extensior of any existing, duties oftrial. counset or habeas corpus counsdel (1f
one' has:beén appointed). The right to post conviction DNA testing: ditl:iot
exist’ prmr to the-enactient of this statuté:* The Legislature recoghized the
figed t6 have. counsel appomted in order to assure that th13 Tiew nght ba fully
reahzed - G
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SB 1342 Senate Bill - Bill Analysis

_8B. 1342
Paga 1

Date of Hearing; June 20, 2000
Counsel;: , _+  {regory Pagan

ASSEMBLY COMMITTEE ON PUBLIC SAFETY ..
: Carl Washington, Chair

8B 1342,(Burton) - As Amended: June 13, 2000 .

SUMMARY ~ : Requires the court to order DNA testing on- avidence
relevant to conviction of a oriminal defendant upon apecified
conditions, and requires the appropriate govermmental entity.to
preserve any biological material secured in a criminel case as
specifiad. 8pecifically,  _thig bill : Co

1)Providas that a defandant in a oriminal pase may maks a motion
in the trial court for performance of DNA testing on evidence
relevant to the charges that resulted in the conviction or
sentence which was not tested because either the evidende or = .

the technoleogy for forenaio testing was not available at the
tima of trial. .

2)Requires that .tha motion for DNA testing be verified by the
defandant under penalty of perjury. that the information = -
contained in the motion bs true and corraat to the best of his
or her knowladge.

J)Requires that a notice of the hearing be served op the
Attormey Ganeral and the district attorney in the. county of
conviction 30 days prior to the hearing, and that, the hearing
be heard by the judge who conducted the trial unlesa the

. presiding judge determinem that judge is unavailable.

4)The court shall grant the hearing on the motion if the ’
‘defendant presents & prima facie case that identity was a

gignificant issue in the case, and the court finda all of the
following:

a)The result of the testing haa the acientific potential to
© produce new, non-cumlative evidence that is material and
relevant to the defendant's assertion of innocence.

b)Tha teating requeated employa a method generally accepted
within the soientific community.

BB 1342
.- Page 2 -

c)Tha avidence to be tested is. available and in =a. condition
that would permit DNA tasting regquested in the motion

'Page 1 of 8



SB 1342 Senate Bill - Bill Analysis | o Page 2 of 8.

d) The evidence to ba teated haa been subject to a chaln of
cugtody sufficient to establish it has not been
substituted, tampered with, replaced or altered in any
material aspect.

S5)Requires, 1f known, that the motion identify the evidence .
subject to the testing and the apacific type of testing being
requested by the defendant. _

6)States that if the prosecuting attorney.objects to the
specific items sought to be tested, to the specific type of
test requested, or if there is an iaaue as to the condition of

a questionable sample, tha court shall conduct a hearing to
- regolve the issues, ) )

7)Provides that if a motion £oi DNA testing has been granted,
the testing shall be conducted by a laboratory mutually agreed
upon by the defendant and the district attorney in a
non-capital cage or the Attorney General in a capital cage:
If the parties cannot agree, the court shall degignata the
laboratory ta” conduct the teat. .

B)Requires that the results‘of any testing orderad be fully
disclosed to each of the partiea. If requested by either

party, the cdurt shall order production of the underlying data
. and riotes.

9} Provides that the  cost of DNA' testing shall ‘be borhe. by the
State or by the applicant 1f the court £inds that the -
applicant is not indigent and has the ability to pay. ‘

-Reguires that the deaignated laboratory present any bkill for
the Staté's share of costa to the court £6r approval; and upon
approval; the laboratory shall submit the bill to:the state
treasurer for payment. " If) dfter 30 days the superiokr court
has taken no action on the bill, it shall be deemed appioved.

'10)Provides that the court may at any time appoint counpel .and.
upon reéquest: of the defendant, in the interests of justice,
the court may order the dafendant present at the hearing on
tha motion.

8B 13432
Page -3

[l

11)Requires the appropriate governmental entity to preserve any
blological material secured in comnection with a criminal case
for the period of time that any person remains lncarcerated in
connection with the case, but a governmental entity may . .
deatroy biological materials before the expiration date of the -
following conditions are met:

&) The governmental entity notifies the person who remalns
incarcerated in connection wlth the case, sny coundgel of
record, tha public defender and the distriot attorney in
.the county of conviction and the Attorney General,

b)No person makes an application for an order requiring DNA .
testing on the evidencs Bought to be destroyed within 180 d
days of receiving the above notice:

hitp: [1www.leginfo.ca. gov!pub/99 00/b111/ Jsb 13'4.;.| ?.fa 20000621_113029_asm_comm.htm 10:’12/01




. ', SB 1342 Senate Bill - Bill Analysis

. @)No cther provieion of law requires, that the biological
' evidenca be preserved Co .

EXTBTING LAW

' GENERAL PROVISIONS

l}Eatabliehes the DNA and Forensid Idantification Data Bese and :

Data Eank Act of 1998. (Pénal Code Bectiqn 295{a).)

2)8tates that it is tha. Legielature's intent to use the DNA and
Forensio Identification Data Bank to detect and prosecuts
individiale responsible for sex offenses and other viglent
orimes, exclude’ suepecta who: axe being inveetigated for such
crimes, anhd tao identify misging and unidentified perscns.
(Penal COdB section 295(b)(3) ) '

3)Requires the Department of Justice's (DOJ) DNA laboratory, the

California Department of Correctiona (CDC), and the California
Youth Authority (CY¥A) to adopt policies and enact regulations
as necessary to give effect to the Act. (Penal CQde Seaticn
295(e)(1) H ‘

4)Authorizes POJT 1aboratoriee approved by ASCLD/LAB, or any
approved certifyving bedy, and any crime laboratory desigmated
by DOJ and accredited by ASCLD/LAB to analyze crime acens
aamples. (Penal Code Bectian 297(a).}

5)}Statea that the DOJ shall perform DNA agalysia and other

8B 1342
S Page a

foreneic identifiuation analysis ‘only for. identiﬁicatian

oses. Brovides that all DNA . profiled retained by the DOJ
are -confidential except ag providad by statute (Eeqel doda
Eecticn 295. 1(a),,299 5(a).) . ‘

CONVICTED PER&ONS REQTJIRED 'I'O SUBMI'I‘ SAMPLES

GJRequiree any person convictad of any of the follnwing crimel
to provide two specimens of blood, a saliva sample,.right.

) thumbprints and a full palm print of each haqd .. any,
zegisterable sex offénse, murder or attempted murder, .
voluntery mapelaughter, felony ppousal ahuiség, aggravated
sexual aksault of a child, feloniotus asegault or battery, .
kidnapping, mayhem, and .torture. (Penal Code Sectiocn. e

_296(a>(1)(A-1)) R

7)P;ovides that' any person who ia required to register as a eex
offendex who im commltted to any CYA, inetitution yhexe, the ’
person was, confined, granted probatign, oF releaﬁed from &.
-gtate heepitai a8 a mentdlly dimordgred sex offender- shall be
reqiiifed to give tha epeaified biological eamp;aa. (Penal
CDde Bection 296(3)(2) ). _

SAMPt;ES" FROM SUSPECTS

B)Providee that samples cobtained from a suspect ehall,only'be

http://www: iegmfo.ca,gov/pub!99-00/bﬂ1/ Jsb,. 1341 75a 1:20000621, 113029, asm_commubtm 10/12/01. . .
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compared to samples taken from the criminal investigation for
which he ox she is a suapect and for which the sample .was

originally taken either by court order or voluntarily. (Penal
Coda Section 297(b}.} - .

8)Provides. that a person whcae DNA profile has been included in
the data bank shall have his or her information and materials
éxpunged if the gonviation was reversed and the cage-
dismissed, the person was found to be factually innocent, ox

" the person has been acquitted of the underlying offense.
(Penal Code_Section 253(a).)

10)Requifée the DOJ to review its data bank tc determine whether .
it containd DNA profiles from persons who ara no longer
sugpects in a crimival casa, Evidénce accumiulated. from any
crime scena with respect to a particular permon shall be
.stricken when it is determined that the peraon is, o 1onger a’

) BB_1342
- Paga B
Buspect. (Penal Codé Section 235(d}).)
ﬁISCAL EFFECT : Unknown
COMMENTS :
1)Author's Statement .- Acuording to the author, "This bill would

. 8llow a convicted defendant to make a motion befora the trial

- court, for DNA testing that was not available at trial because
the 'evidence or the testing technology was not available to
the defendant. California has no statute or case law- that
authorizes auch testing. .This bill balances. the nesed for
discovering ‘the tmith with prodedural fairness. and .
practigality. It does not.dllow DNA. testing in every case -
only wheré the idshtity of the acuueed was & Bignificant ieeue
at trial, and the court £inds, among’ ‘other things, that the |
result of the testing will produce new evidenca that im :
material .and yelevant to the defendant's assertipn of
innocence. ” Thé bill alsc provides eafeguarde to ensures that
the evidence is available and reliable.

"Innodént people ehould not mervs time 6r be exeocuted for crimes
they dig rot commit. ' As long pa &n irnpcent person is
incarcerated for a crinmé he or she did not commit, the guilty
party remaine at- 1arge, ‘a danger to eociety and unpuniehed n

Z)Background . . At the Innocenca Project run by atto:neye Peter
Neufeld and Rarry Scheck at the Cardoza Law Bchool in’

Michigan, second-.and: third-year law students evaluate cases

- £rom all “over the aounfry to determine which cases they will
seek pbpt conﬁgd ‘{on’ DNA, teating As of January. 2000 the -
Innggence P oject hag "played 8 rolé in 35 exonerationa."
(Boy_ ,‘Pet T T, “Annals of Justice 'DNA on Traild, New .
Yorkdr . ganfiary-17, 2000, Pagé 42.) In oxder to guallfy for
help by the Innocence Project tha case had to have avdilable
biological material and "the dafense had to have been that the

accused had been wrongly identiﬁied by tha victim," (Id. At
A5.)

in Celiforﬂia,‘thére iz no right to post-conviction discovery in

; - 178 e
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¢riminal cases nor is there 'a met procedure for letting the
" courts evaluate whether a defendant should have access to
2 ' post-conviction testing of DNA, As a result, in California in .
: cases where DNA has been tested and an inmate has been
'.‘I raleased, the inmate has had to convince the prosecutor in the
. o .

L . 4 88 1342
s . P Page 6

original case to allow DNA testing. of the 70 cases in the
United States that have béen vacated oit the baaia of DNA
testing, four were in California.ﬁ ' :

‘When disqupsing the case of Herman Atklns. o:iginally proaﬂcuted
An Rivergide Conn ity and recently released from prison, Neufald
of the Iprnogene Prcjact stated; nCaiifornia ourrently lacks a
statuté-giving in tes the. right<to post~oonviction DA,

Y. .. testing.. . .~. A8 a result, an iimates ‘is 4t -tHe merdy of
the good-will of the roaecutor.“ { Los Angalas Timés .

o February 9, 2000, Section A, Page 10.) According to ths
article, a motion by the Innocence Project “Btated, "Tha:
original prosecutor in the ‘case resisted testlng for several

1 yearda." (Id.),  Upon Atkins'! releage, he had bean in prisen
for 12 years and it has takep Atkins "thred years to get &
judge to agree to DNA_teating of the biological évidence’

ragovefed from the vietim, who had fingered Atkins as her

. _ attacker.‘ ( USA Todag . February 29, 2000;)
1'|'q ’

At this time, only New York and Illinois have statites providing
for post-conviction testing in- certain cases . Currentiy, in
addition to this! legialation, thére. 1§ federhl 1egislation
proposed, as;-well as lagihlation.prcposed in oﬁhér statea.

3!Federa1 Legiglatiog $B 2073 (Laahy) providea, in part, for
BNA tepting of biological materials related- £5 the,
inveatigation or Erosaoution that' reault-d in the judgment for
: which the person 1 in custody. If pagesd, §B 2073 would
/ raquire that Btates make. similar DNA testing available o
: uonvicted persons,

>

-

EB 2073 would requira that tha court eorder. DNA, teating upon- &
determination that the teating WAy produce nbr-cumilative,
exculpatory evidence relevant to the eldim of wrongful’
conviction or pentence. In other words; the defendant would
be required to show that the testing might produce evidence
favorable to the defendant. Thia bill only requirea that
defendant show that tha testing has the scientific potential
te produce new non-cumuletive evidence, which would ke tha
case any time previously untested materials are examined. 8B
2073 requires that the person reguesting the order for testing

. be in custody and that the materilal to be tested relate to the
judgment for which the person is in custody. This bill does
not regquire that the defendant be in custody, and testing ocan
be requested on any charge that resulted in a conviction or

bitp/fwwwileginfo. ca.gov/pub/99-00!blll/ Jsb_13417 71 20000621, 113029 asm_commihtm. 10/12/01
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senteanca, Thsrefore, a defendant may request testing cn a
prioxr conviction which served as a basis for an increased
sentenca. 'In addition, thia bill would apply in all criminal
cages, im not limited to felony cases, and would include
misdemeancrs as well. Thig bill requires thet identity be a
aignificant iesue reasulting in the conviction and, in that
respect, i8 narrower than 8B 2073.

According to the Associated Pressm, Senator Orrin Hatch, Chairman
of the Benate Judiciary, intends to introduce legislation that
wculd provide for DNA testing in ordexr to establish innocence,

"The Hatch legislation would only be operative for two years
aftez the date of enactment.' It requires that the defendant
assart actial innocende under penalty of perjury, and identity
had to have been an isasue at the tilal. Undextha Hatch
proposal, an in-custody defendant would be required to show
that testifg of the specified evidénce would, - assuming
exdulpatory results, establish the ‘aotual iﬁnoasnes cf the

_applicant. This bill only’ reguirss that the.spédified .

evidéncde be rslsvant to the charge.  Is thip bill ovarly broad

in that it dbss not ¥eguira that thé defendant show. some ' ‘
dagree oF likslihbod that tha testing of the specified

materisl would produps favorabls evidence or eatablish. actual
innocence? = @,

4) Attokne eneral‘s Offide . 'The Attorney General's 0f£fice has
no position on the'bill at this time, but believes that the
propoaed. atandazd. foxr ordaring DNA testing is too low. The
Attorney General's Office states, "Wa share your goal .
providing a means by which inrcdent pérsons who have béen
wrongly convicted may use new seientific techniques to prove
their . iqnocence . However, &8 .yoii are awara, wa hava = .
significant cancerns-gbout tHa bill as currently draftad. Oux
primary cornce¥n ig. the,standard employed., B8B 1342 manfates
DNA testing if jdertity was a si mificant ispue at’the tiial,
.and the couxt finds that results of tha. tasting thas the .
scientific potenkial to Qroduse new nop-cumulative evidénce
that is matsriql and relevant to the defendant's assertipn of
innogédde.' ‘We believs teating shonld Ba granted if the
evidegce’ to ha fested would be digpdsitiva, fot merely : |
relsvant, on the questici of inndceiice. Additionally, we .
believe it is eassential to include language on a numbet of
points of procedure so as to ensure this provision is not ugped
to 'delay the éxacdution of sentenca or the administration of
justice and will nok” unjustly divert scarce and costly

r

I . L T SB.1342
: e ] Page B
resources.“

S)Technical hmendments . This bill allows a defendant who was

convicted in a criminal case to make application for an ordex
requiring that DNA testing be conducted on evidence relevant
to the conviction or sentence. This bill should be amended to
clarify that these provisions only apply to defendants :

. convicted after a court or jury trial in order to prevent

_ - 478 Iy
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defendants who have pled guilty from bringing a motion.

- Additicnally, this bEll shéuld be amended to-clarify that
identity had to have been a significant imsue that resulted in
the conviotion or sentence. This bill should aleo bs amended

| i in order that rxesults of any testing be disclosad to both the
. 'person filing the motion and the district attorney ox Attorney
l . Gemneral.

6) Arguments in Support

a)Aoccording to the American Civil Liberties Unicn, "DNA
testing has excnerated mors than 60 inmates in the United
States and Canada. ({8ee DNA Bill of Rights, American Bar
Aepociation Jourmal, March 2000). The advent of DNA -
teating raises merious concernms about the prevalence of
wrongful convictions, especially wrongful convictions
arising out of mistaken eyewitness identification
testimony. According to a 1996 Department of Justice study
entitled 'Convicted by Juries, Exonerated by Science: Case
Studies of Post-Convicticon DNA Exoneraticns', in
approximately 20-30% of the cases referred for DNA testing,
the results excluded the primary suspect. Without DNA
testing, many of these individuzls might have wrongfully

| ‘continued to sekve pentences for. crimes they did not
o, commit

: "Ag long as an innocent person is 1lncarcerated for a’ erime he
or she did not commit, the gquilty party remains at-large, a
danger to society and unpunished. fThe safety of soclety

raquires that the guilty party be apprehended and brought
to jgstica."

b)The California Attormeys for Criminal Justice states, "The
. importance of this bill is clear. As much as we strive for
.‘ a perfect justice system, we know that sometimes. 1t doe=s
‘ not work properly and innocent people get convicted of and
are sentenced for ¢rimes they did not commlt. BB 1342

53 1342
Page 5

would implemant a safeguard against wrongful convicticns
and provide a mechanism for wrongly convicted pecple to
prove thelr innocence and secure thelr release from prison.

It contains appropriate guidelines to ensure all pecple
and entities involved have an ample oppcrtunity to test the
avidence and review the findinga.n®

REGISTERED SUEPORT / OPPOSITION :

Support

American Civil Liberties Union

California Attorneys for Criminal Justice
Committea on Moral Concexns
_ Crime Victims United of California

r . ' Oppoeition _
_ Y,  None on File - ] ‘ . -
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481 US 531, 95 L.Bd.Zd 539 ‘
_EBlPENNSYLVANIA Petltloner -

z’ Y.
]%orothy FINLEY.
"} No. 85-2099.

Argned March 2, 1987,
Declded May 18, 1987.

Ind]gent prisoner petnttoned for post- .-

conviction relief. The Pennsylvania Com’t

of Common Pleas, Edwsard J. Biaks, J.,

denied petltlon Prisoner appealed, The
Pennsylvania Supreme Coiirt, 487 Pa. 832;

440 A.2d 1183, reversed, holding that pris:

oner was entitled, under state law, to°8p"

’ pumted counsel in postconviction procead:

ings. On remand, the Court of Common

\P

f}‘i "

Pleas appointed counsel, permitted &
ed counsel to withdrew, and dlsmlséggd'1 e‘fz—
tion for postconviction relief. Pnsuher a.p-
)pea]ed. The Pennaylvania Supenor Com't
880 Pa.Super 818, 479 A-2d 568, conc”{ded
that conduct of counsel in postco wchon
proceedings violated prisoner’s pqnﬂ b
tional rights, Certiorari was g'ra.nteﬁ._
Bupreme Court, Chief Justice Rahriqyﬁis't,
held that: (1) prisoner had no egual pro
tion or due process right to appointed uo\in- "
sel in postconviction proceeding, and (2} -
prisoner, who had no conshtutiona.l ngﬁ‘l; to
‘appointed counsel, had no consti Stonal’
right to insist on Anders procadurés’ fof
withdrawal of appointed counsel when that
attorney found case frivolous ' on direét ap-
peal. v

Reversed and remended,

Justice Blackmun filed opinion coneur:
ring in the judgment. :

Justice Brennan filed dmsentmg opm

. ion joined by Justice Marshall- ’

Justice Btevens filed dxe.sentmg opin—

L

jon.

1. Criminal Lew ¢=998(20), 1077.3 _
Prisoners have no constitutionsl right
to counsel in mounting collateral attacks on

)
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. ccmvmtu:znst rlght to appomtad coungel ex-

.. ther. US GA. Const.Amendu 5, 14

'.ngl}t ta. a.ppointgﬂ couniel in posteonvietion -

8~

- tidnal fight' to appointed eounsel in state

481 U8/ 551""" 481 U.8. 552

Anders proced:
pointed counsel
- casg, wholly fi
ﬂ'mg a,ppmnwd
P procaodmg cou
viewed trial. rec
er, and wrote tc
that there was !
eral relief and
- withdraw., U8

-8 Criminal La .
: Constitutio:
* s to maka diff
“.ing no counsel
w-gtyiet procedur
Anderg for wit
sel whan that ai
appea.l wholly {
‘nin made valid
agsistance of co
-panoply of proc
by Comahtutmn
) trial .and on fir
C.A GonB’c.Amt

tends to firat a.ppeal ‘of right and np fur

2, Grlnﬂnnl’ﬁnw @=993(20)

Dafefidant has ne federal consﬁtut:on-
s} right to'counse! when pursuing discre: .
hoh'ai-y Hjipsal on dfvect roview of convie:
"tion and, theréfore; does not-have this right .
wheii ‘dttacking conviction that has lang
sihce hecome final upon exhaustion of spr
pellal:epmeess it USG&ComhAmds E
14 wheo i

8. Conatitutipnql Law @270 5 A
lmhgant pnaoner had no due provems..

SNy

propeedm  “dxhabstion” of appellate .
progess, US C.A Génst.Amends b, 14.:

4 Constitutional Law. 0=250 2{2) _
Tidigent prisoner had no equal protee:
‘tioh right to appointed ecounsel in ost.con-
vietion ‘proceeding ‘after. exha.ust;on of &f- _ |
pellate process; prisoner’s access to trial © g
record aiid’ dppellate ,;;bnefs and opinions
_ provided ‘sufficient tools for-meaningful ac-
“eéigl to courtsz U 8.CiA~ Const.Amend. 14,

~

. Respondent
degree murder .
onment in & Pe
~ the Pennsylvan’

5. Criminal Lhw @998(20) 2 .
Sta.pe—crea’wd hght to “tounsel i -pust- -
_cpnmﬁgn ,re\naw de ot réquiré™diiplics-

- tion of, Aﬂders cgdutes for vrithdrawal on.direct nppe
oganppomted ¢on al'when that ‘attorney . . - .quent_posteony
found .cpsg ?{B P{ﬁfnvolous oh dlrect iap-- ~eourt, pg requu
peal; , Qpnstxtu nal g’h{: to “dppointed- 1.1

eounael .was prareqtfmlte “fo apphcﬁtlon .of the tna.l.record
. Anders - procedliré_s:' “U.S. C.AL Gonst-- -uoncluded that

! h‘f HS

Amends 5 4'

6. Comtitutionnl Law G268, 1(3) 270, B " .
Statea have o -obligation to: provid“
postconmction relie? .for. collateral afts GK s
"upon judgmient,: and when they do,. .f'unrla
inéntal fairness mandatad by due pmceﬂﬂ L
" doéb hot' require them to- supp]y a IBWTBI' -

USGA Const.Amends. b, 14. . T

7 Crimlnnl Law @998(20)
lndlgent prisoner, who had nio corist.ltu

e for collaters

(queated permis
- viewing. the re:
it there were no
nd . dismissed
dent, acquired
i appea.led to t
¥ Gourt, which ¢
duct in the tria
- constitutional

postsdnvietion” proceadmgs, had " no ‘consti- ... ! The syllabus co

tutional nght to insist ‘on application ‘of porter of Decls
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_court, &g requu"ﬁﬁnﬁ )

481 U.8, 562

proceading could Wwithdraw after he re
viewed trial record consulted with prison-

~ er, and wrote to t.m.l cozrt to inform eourt

tha.t there was no nrguable basis for eollab-

withdraw, U8,
B. Crivilnal Law | 9'8(20)

-~

assistance of coups Selw vi
panoply of procad s
by Gonsﬂtut:ion for

Respondent:
degres murder
onment In: 8 Pe

seonvicted of BecHhd:
_:antanced to life impris-

on direct” nppea,
guent- pustconvicti

;ﬁproceed:ngn, the trml
¥ state law, appomt.ed

counsel-to' nasigt’ her. Counsel reviewsd
the t#il record; ‘consulted with respondent;
cofichaded that. jwere no arguable bas-

es for uollaterﬁg- ;
couft i wrltiif" b 1313 conclua:on. and re-
lkjoo withdraw. After re-

dent acquired:y
appealeds to+ the Pennsyivams. Superior

al o urt violated respondent's
i\ta and remanded the

*The syllabus &6 stttutes no part of the opinion

been prepared by the Re-
for the convenience of the

PENNSYLVANIA v, FINLEY ) 1991
-. Cite os 107 8.CL 1990 {1967) : :
Andsra procedures ,,or withdrawa.l of ap-,
pointed eounsel when that attorney found
case wholly frivoloua -on direct nppenl :
thus, appointed counsei in postconviction

case for further proceedmgs The Supenor

Court relied on 4nders v California, 886" -

U8, 788, BT 8.Ct. 1396, 18 L.Bd.2d 498,
which held that (1) when ar ettorney ap-
pointad to represent ah indigent defendant

on direct appeal finds the case to be whol--

ly frivolous he .must request the court's
permission to wrthdraw and submit a brief
referring to anything in the record argu-
rbly supporting the appeal (2) & copy of
the brief must be furnished the indigent
and time must:be allowed for him to-raise

any points thdt be chooses, and (8) the |
court itself must then decide Whether the R
. ase i wholly fmolous ' :

Held: The' cour!: ‘below improparly re- "

lfed ‘on the Fedem] Oonstltﬂhon to, extend
the Anders procedures ti' thisse coliatera]

posteonviction proceedings. | Denfnl of
cotinsé] to ddigents on first nppaal i of t
*right amounts to discrimination against § the -

poor in violation of the Fourteenth Amand-

ment, and Andors estabhah&ql 2 prophyla.c- .

only when, a lihga.nt has a preﬂously as-

" “tablished ~constitutional . right to counael B

The right to appointed counsel axbanda %

only. the first n.ppas.l of right, and sincg a -

defendant has no fedérsl: constitution}
. right to counael when’ pursuing a discre-
. tionary appea.l on diveet review of hus ‘eop-
viction, Rosi’ v, Moffitt, 417 U.B. 600, 94
B.Ct. 2487, 41 LEd2d 841, a fortzon, he
has no Buch ngﬁt when éttacking, id"post-
conwcu?n proceeding-a, B conwction \‘,hat
has, bacome fmn.l upon exhauatlon of tha

appellate process. ' 'Thé Anders proceﬂures '

do unot apply to a statecrested right to

counsel on posteonviction review just be- -
- causé they are applied to the right to eoun-
* gel on. first nppesl.as of right. Respon-

dent's mccess to a lawyer waa the |srresult
of the State's decmon. not the command of
the Federal Constitution. The procedures
followed by her trihl counsel in the posteon-
viction proceedings fully compotted with
the fundmnental fairneas mandatad by the

render See Untrad Su:res v, Detroit Lumbey Co.,

200 US, 321, 337, 16 SC‘-L 282, 18’7. 50 L.Bd. -

- 499,
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Due Process Clange., Btates have no obli-
gation to provide postconviction relief, and
when they do, the fundamental fairness
mandated ;‘by the Due Process Clanse does
not require that the State supply a lawyer
as well,
guarantes ‘of mesningful accesa violated in
this cage, , Moreover, there i3 no wierit to
respondent’s contention that once the State
has granted a pnsnner access to colingel on
postconviction review, the Due Process
Clause of the Fourteenth Amendment re-
quires that counsel's actions comport with -
the Anders procedures. Evitts o. Lucey,
469 U.S. 887, 105 8.Ct. 830, 83 L.Ed.2d 821,
dmtmgumhed Pennsylvama madé a van
choice to give prisoners the assistance- of”
counsel in postconviction proceedinga with-

.out reéquiring the full panoply of procedural
protections that the Constitution reguires.

be given to defendants who are in a funds- .
mentally different position—at trial and on
first appeal as of right. . Pp. 1992-19986,

830 Pa.Super. 818, 479 A.2d 568 (19'84).
reversed and remanded.

REHNQUIST, C.J., delivered the opin-
jion of the Court, in whlch WHITE, POW-
ELL, O’'CONNOR, and SCALIA, .JJ,,
joined.” BLACKMUN, J., filed an-opinion
concwrring in the judgment, post, p. 1895,
BRENNAN, J., filed a dissenting.gpinion,
in which MARSI-IALL J., joined, post, p.

- 1996. .BTEVENS, g, filed a  dissenting opm-

jon, post, p. 2001,

Gaele M. Barthold, Philadelphia, Pli;',-'for
petitioner.

~ Catherine M. Harper, Ptha.dalphla.. Pa.,
for respondent.

_lgsaChief Justice REHNQUIST dehvared
the opinion of the Court. :

In 1976 respondent wag c.onviqtad of .s"éé_-
ond-degree murder by the Court of Com-
mon Pleas of Philadelphia County. She
was dentenced to life imprisonment, Her
appointed trial attorney appea]ed the con-

. viction to the Supreme Court of ‘Pennsylva-

nia. That court unanimously affirmed the

107 SUPREME COURT REPORTER

conviction.

"Nor wss the equal protection.

- by ' brief referring to anything in_ the
record that might arguably suPPOft t.he_ .

481 U.B. B52

477 Pa. 211, 883 A.2d 8§98
{1978). Having.feiled on direct appeal, re-
spondent, proceeding pro se, sought relief

“from the tria! court under the Pennsylvania

Post Conviction Hearing Act,. Bee 42 Pa.
Cong.Stat. § 9641 & seq. (1982). She raised

* the same issues that the Supreme Gourt of

Pennsylvania had re;ected on the merits.
The trial court denied relief, but the State

Bupreme Court’ reversed, holding ths.t re-__

spondent was entitled, under gtate law,

appointed counsel in her postconﬂctmn pror"

ceedings. - 497 Pa. 882, 440 A2d 1183

(1981). On remand, the trig} conrt appomt—'

ed counsel. Counsel reviewed the trial
_yecord and consulted w:th reaponden{. He
‘concluded that there wer 1o arguable ba.a-
es for collateral relief. Acnozﬁngly,

advised the trial court in writing of his
concliision ' and -requested: perm:ssion to

withdraw. "The trial court conducted B

mdependent 'réviéW of theé record “and

ngreed that théré were no issues evén af- "

guably ‘meritofious. ' The eourt thus dis-

missed - the petition for post.convxchon re’.

lief.

Respondent a.cqmred new - appomhed )

eounset and pursied an appeal to the. SUP‘-"

rior Court. Over & dissent, that court eon-,
cluded: that the conduct of the counsel in,

the trin] court’s posteonviction proceedings

violated respondent’s  constitugio

rights, 380 Pa.Super. 318, 479 A.2d 553{
(1884). The court held that "Pennsylvamﬂ .
law concerning: procedures to be followed
" Wwhen a courtrappomt.ed attorney sees DO
‘badis “fof an appesl is-derived- from the

pertiingl case of” Anders-v. Californio, 486

US. 788, 87 B.Ck 1396, 18 LEd2d, 488, 7"
(1967). 880 Pa.Super; at 818, 479 A. Zd. ab
B70. In Andars, -this Court held that when

&0 attarney appointed to represent an indi-

gent defendant on direct appesl finds 8 .

case wholly frivolous:

“H)e should so advise the court and s
request permission to withdraw. ‘Thnt )

‘request must, however, be accompnni

appeal. A copy of counsel's brief sho

183:

ionslss

% 481 U.8. 5656

be furnished
lowed him to
chooses; the

- proceeds, afte

. the. p_ro_cee.din;
case i8 wholly
. 744, 87 S.Ct.,.

The Superior Cc-
po_stconwctlgp c
these procedure)
ed the case to tl
forﬂfm'ther proc¢
'horarl, 4’79 .
- LEBd.2d- 20 (19%.
" We think that -
rehed on the Ur
hx'tend the And
viction proceedi
&ers was based

tnona.l nght to

h_ghed in Dougl
1858, 83 S.Ct &
Relymg on “tha

; gourtaen{:h Am.

.Ct,, af 817, th
dEmal of couns
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g nna.l disc;‘imin:

gnt. .in Douglas,
pust fO]lDW

386 US,at T’
course, Andem .
pendent . congtil -
lawyers, in &l .



481 U.B. 658

be furmshed the indigent and time al-
lowed him to raise any points that he
choozes; the court—not counsel-—then
proceeds, after a full examination of all

_ the proceedings, to decide whether the
case is wholly frivolous,” 886 U.S, at
744; 87 S.Ct, at 1400,

The Superior Court held that respondent's
postconviction counsel had failed to follow
these procedures, and it therefore remand-
ed the case to the Court of Common Pleas.
for further proceedings. We granted cer-
tiorari, 470 U.S. 812, 107 8.Ct.~ 61, 93
LEdzd 20 (1986), and we now reverse.
- We think that the court below improperly
relied on the United States Constitution to
extend the Anders procedures to posteon-
viction proceedings. The holding in An-
ders was based on the underlying econstitu-
tional right to appointed counsel estab-
lished in Douglas v California, 872 US.
858, 88 8.Ct. 814, 0 I.Ed.2d Bil (1968).

- Relying on “that equality demsanded by the
Fourteenth Amendment,” id, at 368, 88
8.Ct,, at 817, the Douglas Court held that
denial of counsel to indigents on first ap-
peal as of right amounted to unconstitu-
tional diserimination agsinst the poor. In
Anders, the Court held: that in order to
protect the “conatitutional requirement of-
substantial equality and fair process” set
out in Douglas, appointed appellats connael
must follow the- procedures described
above when a case appears to be frivolous,
888 1.8, et 744, 8T S.Ct, at 1400, Of
course, Anders did)gesnot set down an inde-
pendent constitutionsal command that all
lawyers, -in all proceedings, must follow
these partxcular procedures. Rather, 4An-
dors eatablished.a prophylactic framework
that is relevaat when, and only when, a
litigant has a prawously established consti-
tutional right to counsel '

[1-4] We have never ‘hield that prison-
ers have & constitutional righit to counsel
when mounting collateral attacks .upon
their- convictions,  see Johnson v Avery,
893 1.8, 488, 48889 B.Ct. T47,; T6O, 21
LEd2d 718 (1.969), and we-decline'to.so
hold toda‘y Ourt cases establish that the

- PENNSYLVANIA v. FINLEY
Clte 85 107 5.CL 1990 (1987T)

1993

nght to appointed counsel extends o the
first appeal of right, and no further, Thus,
we have rejected suggestions that we es-
tablish & right to counsel on discretionary
‘appeels. Wainwright v. Torna, 465 U.S.
686, 102 8.Ct. 1800, 71 L.Ed.2d 475 (1982);
Ross v, Moffitt, 417 U.S. 600, 94 8.Ct. 2487,
41 1.Ed.-2d 84} (1974) We think that since -
e, défendant has no federal constitutions!
right to counsel when pursuing a discre-
tionary appeal on direct review of his con-
viction, & jortiori he has no such right
when attacking a conviction that has long
sinee become final upon exhaustion of the
appellate process, See Boyd v Dutton,
406 U.B. 1, 7, n. 2, 92 8.Ct. 759, 162, n. 2, 80

L.Ed.2d 766 (1972} (POWDLL J., diseent~

‘ing).

In Ross v Maﬁitt, supra, we anaelyzed
the defendant’s claim to appointed counsel
on discretionary review under two theories.

‘We concluded that the fundamental fair-

ness exacted by the Due Process Clause did
not require appointment of counsel:

‘fITt is ordinarily the defendant, rather
than the State, who initiates the appel-
Inte process, seeking not to fend off the
efforts of the State’s prosecutor but
rather to overturn a finding of pguilt
mede by a judge or jury below. The
defendant needs an ettorney on appeal
not as A shield to protect him against
being ‘haled into court’ by the State and
" stripped of his presumption of innocenes,
but rather ss a sword to upaet the prior:
determination of guilt. This difference is
significant for, while no one would agree
that the State may simply dispense with
- the trial stage of proceedings without a
criminalss defendant's consent, it is clear
thet the State need not provide any ap-
penl at all. McKane v, Durston, 158

U8, 6B4 [14 8.Ct. 913, 38 L.Ed. B6T]
(1884). The fact that an sppeal has been
provided does not avtomstically mean
that a Btate then acts unfairly by re-
fusing to provide counsel to indigent de-
_ fendants at. every -stege of the way.”
at 610-611, 94 B.Ct., 8t 2444,

417. 4.8,
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We also concluded that the equal protection
guerantee of the Fourteenth Amendment
does not require the appointment of anm
attorney for an indigent appellant just bé-
cause an affluent defendant may- retéin
one.
czaea is not to duplicate the legal arsenal
that may.be privately retained by a erimi-

nal defendant in & continuing effort to re--
verse his conviction, but only to asstire the -
indigent defendant an adequate opportini--
ty to present his claims fairly in the context:

of the State's appellate process.” Id.; at

816, 84 S.Ct, at 2447.
- [5] These considerations apply with
even more force to poatconviction' review,
First, we reject respondent’s argument that

the Anders procedures should be applied to'

s state-created right to counsel on posteon-
viction réview just because they are ‘applled
to the right to counsel on first appeal that

this Court established in Dougias, ' Re:
spondent apparantly believes that a_"nght,
to counsel” can have only one meaniig, 1o
. matter what the source of that right: Bt
the fact that the defendent has Bben' af- '

forded mssistance of counsel In some form
does not-end the inquiry for federal consti-
tutional purposes, Rather, it is the source
of that right to a lawyer’s assistanée, ‘com-
bined with the nature of the proceedings,
that controls the constitutional guestion.
In this case, respondent’s nccess to a law-

yer i8 the result of the Btate's decision, not.

the command of the United Smfas Consti-
tution.

[6] We think that the ana.lysis ﬂw.t we
followed in Ross forecloses respondent’s
constitutional claim, The procedures fol-
lowed by respondent's habeas counse} fully
comported with fundamental -fairness,
Postconviction relief is even further re-
moved from the criminal trisl than is dis-
cretionary direct |gmreview. It is not part

of the eriminal proceeding itself, and:it isin-

fact econsidered to be civil in nature. Bee
Fay v. Nois, 872 UB. 891, 428424,

8.Ct. 822, 841, 9 L.Bd.2d 887 (1968) . It is.8
collnteral attack that normally occurs. anly.

aftar the defendant has falled to secure
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‘The duty of the Btate under our.

Y| US. 56

relief through dxract éview of his convie-
tion. Btstes have nv obligation to pfovide

this avenue of rahef cf. Umted States »,

MacCollom, -428 1.8, 317, 323, 96 5.0t
2086, 20902001, 48 L.Ed.24. 668 (1976) (phu:
.rality opinion); and. when they do, the fuh
damental - fairness mandated by the “Due
Process - Clause does not require that the
.-Sta.te supp]y 8 la.wyer ‘88, well.

she.had been represenped st tnal and & the-
Supreme Conrt of Eennsylya.gia. In ‘Robs, -

- we concliuded that the defqndant's aceess to
the frial record and thq s.ppal]ate briefs and
opiniona prouded .gufficient tools for.the
pro se litigant to gmq.meanmgful access to
courhs that- possess.ia qu:eg:onary power
of review. 417.U.8,, at 814-616, 94 8.Ct.,
at 2446.. We think that the_same.conclu-

-gion necessaxily obtama with respect to
posteonviction review, Sigca respondent

proceedings, she hds 1o congtitutional right

to insist on the A#ders ‘procedures whmh ) '

were designed solely to protect that unde-r
lying constitutional righf.

Respopdent relies on,E'mtﬁ 2. Lucey, 459-

U.S. {887, 401 105 8, 880, B8E-838, 88

LE4.24 821 (1986), fo;'

has ‘no..upderlying. punaﬂtpﬁoml right.to -
" appointed counse), in. ptate, poateonyiction

leoposition that .
- eyen sthough . the;, Sﬁa‘i;e Gneed not grant 8
: pnggner a.pcess to cuunspl ot postconﬂc'

- tlon review;- once it has. done. go, the Due. -

Process : Clayse . of the Fourteant.h Amend-
ment, reguires that counsal’s ‘actions com:
port, with the’ procedu;es enumerawﬂ in
Andars,-,In Evitts, the Coiirt
State cannot penp.lize 8.

appeal in i:ha ﬁrst place, see_lﬁsa
. Duriton, -158 U8, 884, 14 S.Ct '018; g8
LEd. 867.(1894), it could’ cut off-a defer

£ held: /that 8. .
Qs a] defend“ﬁ.:“‘
by dismissing hjs first “aﬁﬁsa.l an of right,
when his app{;:z'ﬁed counse] hias: fafled t2 - _
follow . mandstory appellate rules. * 1n: 80.
ruling, the Court re;ected ‘the Stata's arg .
B3.. ment that siries 1t need ‘hot provide 7.
i MiKane.¥;.

481 U.B. 689

dant's, appeal, W
2 Due Process .C
-right to appeal
tate. actions. if |
- out-consideratio
norms,” 469 U.L
- 888; the Court r-
~opts-to met in a
; significant. diser
nonetheless, act
of the Oonstitu
-aeeord with the
.-at 401, 105 B.C
:.gues-that by all
~ her without co

,—aﬁeffepj:wenasa—
; nght to appo
igt in state ]

1, coynsel, com
Ppendent review

te's; obhgat
deral and sta
ce.regponde:
hich. she i8 en
=~an indepe
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dant’s appeal without
Due Procass Clatse’:;Noting that '[t]he
right to appesl woul € unique among
state actions if it could be:

out consideration of applicable due procags
norms;” 468 U8, a 01, 106 S.Ct., at
888, the Gourt-reasuq,e at “when s State
opts to act in a fisld ;where ita action has
‘ lements, it must
with the dictates

ning afoul of the

esg Clause,”. id,,
Resgpondent; ar -
gel to represent.
with Anders, the
_ improperly de-
aWw right to "effac-

her without comply
Court of Common;
prived hét.of hér sta
tive"” assistance.

‘We think thet Fv; vides respondent
no comfort. Initially;'the substantive hold-
ing of Evitiz—th ‘Btate mey not cut
off & right-to app canze of & lawyer's

meﬂectrveness-—-—dep Zcm a constitution-
al right to appomﬁe‘dﬁcounsel that does not -
exist in state ha.be "‘?f%rnceedmgs Mors
the fact that unlike
who was ackially
t@d right to appeal

uffared no depma-
i moment that the
elevant. Cf. Wain-
3., at 688, n, 4, 102
er curiam);, Polk
{U.8. 812, 102-B.Ct.
81). The Court of
“that respondent's
. Pennsylvania law
duct of her appoint-
dwith the court's inde- ,
tha record. The: Superi-
:ee with this state-.
; ruled that Anders;,
istance, as & matter
| law.~We have re-
' piid therefore the

the prisoner in
‘deprived of a stat
respondent here -
tion, assuming f
Due Process. Glaugg.\-jgd
wright v. Torng, -

8.Ct., at 1801,
Cuunty v. Dodso
445, 10 L.Ed.2d_ 5
Common - Pléas

of federal ¢
jected that-
State’s

which sheis
law—an indep

PENNSYLYANIA v. FINLEY |
Cite ua 107 6.CL 1990 (1987)

g matterof both,

.- 1995
by competent counsel-she cannot claim
eny deprivation without due process. '

[8] lgmAt bottom, the decision. below
rests on & premise that we are unwilling to

* accept—that when a State chooses to offer

help to those seeking relief from convie-
tions, the Federsl:Constitution dictatas the
exact form such mssistince must assume,
On the contrary, in this sres States have
substantial discretion to develop and imple-
ment programs to aid prisbne'rsi seeking o
securé postconviétion review. In Pennsyl-

-vanis, the Btate has made a valid choies to

give® pnsoners tha sssistance of coumsel -
without réquiring the-full panoply of proge-
dural’ protectmna thét the Constitution re-
quires‘be giveii {o defendants who arein a

:fundnmenta'ﬂy different position—at trial

snd on first appeal as- of right. In ﬂ'ns__
context; the Constitution does not put. the
StateJtO the d:fﬁcult choice between afford
stiiet” procedurnl guidélines' ennunciated § in
'Anders, - The judgment of the Superior

Cout 18 reversed; and the cause is remghd-- _

ed for further procsedmgs not mconsmhant
thh tlua opinion.

It ss so ordered.

Juatiee BLAGKMT.DQ concurrmg in the.

']udgment.

i agree with’ t.he Court's conclusion that
the Superior Court érred in its beliéf that
the United States’ Constitution required the
applmaﬁon of .tha procedures mandeted by
Awnders v.. Colifornia, 886 U.B. 788, BT
SCt. 1396 18 L.Ed.2d 498 (1967), to-this
cade.’ In my view, however, on remand the
‘Supenor Court should be able to consider
whether appomt.ed cotineel's review of.re-
spondent’s casé wae sdequate under- Penn-
aylvama law or the Pennsylvu.ma Suprema
Court’s remand: order: . '

.'Iuatice B‘.RENNAN with- whom Justice
MARSHALL joms, disgenting. -
0:\ pespundent's nppeal from denial of

state _collatarnl reliéf, the Pennsylvania Su-
pretne. Court. helq that ptats law’ reqmred




...1993.

" Dorothy Finley's counsel to rewew the

record carefully, to amend her petition for

" relief, and to file s brief on her behnlf On

_woma.l court (Court of Common Plea.a)

summatdy to diamiss her petition. Todsy
. the Court reverses the subsequent, deberml-:

nation of the appellate cowrt. (Buperjo
Court) that the performance of Dorothy

Finley's trinl counsel was deficient for fall
ure to comply with three different sets of .

requirements: those eatablished by Anders.

v, California, 886 U.8, 788, 87 8.Ct.. 1396,_,
18 L.Ed.2d 498 (1967), by Commonwealth .
v. McClendom, 495 Pa. 487, 484 A.%d 1185

(1981}, snd .by the remand order issued

* originally by the Pennsylvania Buph'eme'_:

Court.

In Pennsylva.ma., courts may comply. w:th_

dures when=appointed counsel wmhea to,

withdraw from representation of a pehhon-

er’s collateral attack upon Judgmegﬁté 830_
STL.,

Pa.Super. 318 820-821, 479 A.2d
(1984). The. Andsrs procedures
counsel to perforrn a consmenhouﬂ 1,e,vn] Ap-

tion of the record, to write & brief refefnn‘&

to “‘arguable!’ support in the record, and to
give notice to the client. The mp.j goqrt
mey grant counsel's request to withdraw
after a full examinetion of the req.org
ders v, California, supra, 886 U S, " g‘: ;@4

87 8.Ct, at 1400. The McClendon pmce—‘__
dures requu'e s exhaustive examination .

of the record” by counsel and an “indepen-
dent determination” by the court that the
petition ia wholly frivolous. No Anders

brief or notice to client is requirei. 380'.

Pa.Super., at 320-821, 479 A.2|:l at 571
In addition to finding that trh,z_l; .com_lsal‘

. complied with neither of these two setg of

]

requiraments, the state appellate, court
found that the lower court failed tg,comply

with the specific requirements.of the.re- .

mand order of the State Supreme Court,

In that circumstance, the appalln.ba ‘eourt

decision rested on this independent stnbe
ground, apd the petition for certiorari
ghould be dismissed ‘as improvidently
granted. Moreover, the controversy in-

T o
L R L R I LTI TN,
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vohpng the apphcétion of the Anders pro- _

ures is not ripe for reviéw. Fisially, 1

Vbeheva that courisel's deficient pérforn-
ance wo]ated Flnldy'a fedare.l rig'hts to: due :

el '
Thq faﬂm a}f the' tdau ‘dourt to' Hiibiire
wmplbnee with’ the St.at.e Supreme Court's
instmcﬁona on‘ rer_nsgi independent
state. g'rou.nd for fh% Hcourt's dech

Blon R -. .
her cri ‘h,: , g ’T‘én" 'tf'ngg

ae_spplics mf?on fp’r’“ tofiater
to the Pannay]v%hin

denjed tﬁe petition, Thie Pennsylyinid Su-'
prémd ‘Court téversed ahd held. that Finley:

‘waa entitléd to appointed-counsél if indi-

genf, sincé the’ PCHA ‘tauifed the appomt—

ment of coulial to anéist her.in & meaRng-"
4fu] mainef, 4pT° Pai"882,/884, 440 azd o
' 1188 1184 U.QBI) % The “Btate Supreme
ﬁfi‘dm not'fely om:of refer 5 federal-s. . -
Bmtui:é" “BF conbtitutiofial law.: It stated . .
that the Hight %o coutissl guaranteed by the |
PGI-I,A. wotild bé dénied*'vnly where 8 pre-

viohs' PCHA ‘peistion involving -the; Baime

issuba hids “bean: dabermined pdversely to.

the”" ‘é’titioner ! & procesding” on' the.

-PCPM ibsutwn % Ibid: (emghingis add-
ed).” “Fiiley had ot prévioualy filed 8- . -

PCHA petition and thérafore had a right to
counsal,

On rema.nd ‘Fidley's ‘Gounsel’ failed to
meot these requirements,: Appointed, 60

sél read only the "Notes of Tesﬁmony’ of
the origind] tHal and falied to indicate: wg.

the trial court how hé had conducted 8t
exhgustive research of the record. 880 P&

- 187~

nla of "
"fay ﬁléﬂ 8 pro

Rl fpﬁfshaht v
SBst Gdnﬂcﬁon ‘Héar- *
g Act, 42 PaOdhd.Stat-'§ 9541 et 64, -
(1932) (PGHA)’- ‘Thetrial court pummarily .

The State Supreme "Court: ife:..-
structed that appointed counsel was ‘Dot: to..- .
lmit'hi& of hep afforts to the claims raised. 7. -

“by *Hnley; " 'biit should - “explore legal
grounﬂa for eownplaint): dinvestigateunderly:
mg ‘Facta" and* “artictlate  claima for £e..

Tiié brial court was: furthar-instruct--. .

ed’ 5 ‘ullow eofinise] t aimiend-the petition: .

497 Pa’;'nt 884-836, 440°Ai2d, at:1184-1185:

«Buper., at 822-3%
‘;[nstead of fllmg :
\complamt as_the
uhg Bquly aubmlt‘
: 'escr;bmg hig lit

arsl astac,:ic. and
t}mae clalma B9 D
El,ﬁpewe advance
pourt or her cou

, nght to seek
7 ,a 8¢ before the
pgr.} at 320—321, H

recewmg tt
dlsmmsed E

4 The Supenor G
: ‘Tﬁfma’l court |
d mstructl
RS t's remand,

a.S\iper .at 82 '

'_Ifhc Superlor &t
corre:l explana
k'evaluation -
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Super., at 822-323, 479 A.2d, at 672-5673.
Instesd of filing a brief and amending the
complaint, as the remand order required,
he simply submitted a "no-merit” leic_arm
descrihing his limited review, listing. the:
identical issues that were previously
presented to the Pennsylvania Supreme
Court on both direct appeal and on collat-
eral attack, and stating why he regarded
those clgims s meritless.! Finley did not
receive advance notice from either the
court or her counsel that the-latter was
filing a letter maintaining that s}l her
claims were without merit. Tr. of Oral
Arg. 11, Indeed, there is no evidence that
Finley ever reeewed a- copy- of the letter.
. The attorney also- fal]ed to inform Finley of
her right to seek new counsel or to proceed
pro se before the trial court. 880 Pa.Su-
per., at 820-821, 823, 479 A.24, at 671, 678.

After receiving the no-merit letter, the trial
" court dismissed Finley's petition without a
" hearing. New counsel was appointed to
represent leey in"the appesl of the dis-
missal.

The Superior Gourt reversed, noting that
the trial court had failed to follow the .
required instructions of the State Supreme
Court’s remand, which were based on its
interpretation of the PCHA. " "The [Penn-
eylvania] Supreme Court remanded, not be-

" cause it saw any particular merit.to the -

[contentions 'raised at that time), which

were identicil to those dmposed of earlier

in appellant's diréct appeal.;.. The Su-

preme Court wished to afford appella.nt the

opportunity to ama.ss other issues with ar-

gubble merit.,.." - 880 Pa.Super,, at 821,
479 A.24, at. 5'71—-5‘72

The Superior Court cited to Rule 1504 of
the Pennsylvania Rules of Crimina! Proce-
dure as a basis“for the earlier remand
order.” That Rule requires counsel to “act
gs an advocate in fulfilling his role.” ~ 330
Pa.Super., at 321, 479 A.24, at 572, The

‘1. The Superior Court noted that counss] gave AR

incorrect explanation of one of these two issues
in his evaluition of wby these issues were meril-

' se;s. 130 PaSuper, at 323, n. 4, 479 A.Zd 8t

573. n- 4,

PENNSYLVANIA v. FINLEY
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Superior Court atated that Finley's appel-
lant counsel was able to list several isgues
“which msay have arguable merit” simply
by reviewing the " ‘bare record available in
the |sesSuperior Court.'” Id., et 828, 470
A2d, at 572-678 (eiting Brief for Appel
lant).? Thue, the tria]l court's failure, to
require a submitted brief and an amended
complaint did not satisfy the mandate of
the State Supreme Court that- effective

_counsel be provided for Finley’s first

PCHA petition. Since tial coumsel hud

fafled to amend the petition or submit a
brief, 'the proceeding was in fact uncoun-

selled” under Pennsylvania law, Id, at
821, 479 A.2d, at 672 (citation omltbed)

_This relisnce on state grounds indepen:
dently and adequately justified the Buperi-
or Court's remand, There i3 no need for a
plain statement indicating the independence
of the state. grounds since there was no
federal law interwoven with this determina- |
tion. See Michigan v. Long, 468 U.S. 1082,
1041, 108 8.Ct, 5469, 3476-8471, 77T LEd.2d
1201 (1988). Indeed, the Superior Court
referred to state law with the very purpose
of basing the, reversal of the tria] court's
deciaion on grounda independent’ of both
Andere and McClendon. 830 Pa.Buper, 8t -
821-822, 479 A.2d, at 671-672, As a result,
the Court has no need to address the issue
of what general requirements govern rep-
resentation in eollateral proceedings in
Pennsylvania, much less whether Anders is
applicable. '

m

The Anders iseue is not ripe for review
for yet another reason. The Superior
Court’s decision leaves the trial court dis- -
cretion on remand to impose the require-
_ments of either Anders or McClendon, so
long 88 it also complies with the require-
ments imposed by the original remand or-
der by the Pennsylvania Supreme Court.

2. Finley's appellate counsel raised & mumbsr of
lssuss of argunble merll that establish Sixth
Amendment violations of Ineffectlve nasistance
of cnun.sel. Sec Brief for R:spondenl 15, n. 7.




1998

See 830 Pa.Super., at 322 |5478 A2d, at

. 5719 Because the trial court had satisfied

neither the requirements of Anders nor
McClendon,* the Superior Court remanded
the case and did not specify which set of
procedures the tria! court wes to follow.t

It is more than conjecture that the An-
ders requirements may never be imposed-in
this case, given the alternative availahility
of McClendon ss a source of duties in
Pennsylvania. After the present case was
decided, tha Superior Court held that the

. McClendon procedures—not the Anders

requirements—are required on collateral
review. Commonwealth v. McGeth, B4T

Pa.Super. 833, 844-345, 600 A.2d- 860, 866

(1986). The Pennsylvania Supreme Court
has never held that Anders procedures are
required on collatera] review. In Com-
monwea!ih v, Lowenberg, 493 Pa. 232, 235,
426 A.24.1100, 1101-1102 {1981), the State
Supreme Court was equally divided on this
issue and therefore affirmed the lower
court ruling that the Anders procedures

3. The Superior Court acknowledgad thal Penn-
sylvania appellale courts do not always require
that trial courts follow the Anders procedure,
but may allow the appointed counsel to with-
draw if the lower court complies with the aliar.
native requirements enunciated by the Pennsyl
vania Supreme Courl in Commonwsalth v,
McClendon, 495 Pa. 467, 434 A.2d 11B5 (1981).
330 Pa.Super.,.al 320, 479 A.2d, at 571 (“[Clom-
plance was unnecessary” if counsel conducted
an exhaustive examination of the record and the
lower court concludes thal the petitioner's
clalms are completely frivolous).

4, The Superior Court found that the McClandon
requirements were not satisfied. *“Here, there Is
no mention of an exhaustive search nor the
required finding that the casé is wholly friv-
olous.
rerding and endeavor to uncover all possible
Issues for review so that the frivolity of the
appeal may be determined by the lower court,
or .., at the appellate level.” 330 Pa.Super., at
322, 479 A.2d, at 572 (footnotes omitted),

8. The Superior Court's instructions to the tria]
courl were as follows:

“Since the procedures utilized hersin were
defective, they acted to deprive appeliant of her
right to adequats representation. We remand
for an evidentlary hearing on the claims raised
in appellant’s brief and any other issues dis
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are required {ges only on direct appeal from
a criminal conviction, and not on collateral
review. Because Pennsylvania does not re-
quire that Anders be followed on collateral

_review, thers ia no oceasion for today's

decision.

It i3 also unpecessary te decide in this
case the adeguacy of the Mc(Cfendon prove-
dures. The Ceramonweslth dofs not op-
pose the imposition of the MeClendon re-
quirements. Indeed, the Commonwesith
approves of the McClendon requirements
as & “flexible and enlightened approach.”
Brief for Petitioner 18, n. 11. Since it is

not clear that the parties in this case have

adversarial legal interests,.there is no case
or controveray regarding the adequacy of
McClendon., Ses Steffel v. Thompson, 415
U.S. 462, 460, 94 S.Ct. 1209, 121§, 39
L.Ed.2d 606 (1974).8

In order to avoid issuing an advisory
opinion, we should await a final judgment
by a Pennsylvania court that requires the
impoaition of the Anders procedures.

cerned by counsel after an exhaustive search o'i:
the record in accordance with this opinion.
Id, at 323-324, 479 A2d, at 573.

6. There are several additional reasons why the
Court ‘should not decide the validity of the
McClendon” requiremenis, First, any haolding
that determines the applicablilty of the McClen-
don requirements to collateral review proceed:

. ings is Inappropriale because of the lack of 2
final judgment. Since the trial couri hes not yet
chosen which procedure to follow, there is no
final judgment or decree that we can review.
CE. Rapublic Gas Co. v. Oklahoma, 334 U.S. 62,
69-71, 68 S.CL 972, 977-978, 92 L.Ed 1212
(1948)., Second, the validity of the McClendon

" requirements Is not at Issus In this case, and is
not briefed by the litlgants. Third, the MeClen-
don lssue is not ripe for review. The trial court
may decide nol to Impose the McClendon re-
quiremests, and thus any opinlon on this Issue
Is an impermissible advisory opinlon.

7. Such an approach is consisient with the past

practices of the Cowrt: .

“1t has long been this Court's ‘consldered prac:
tice not to decide sbstracl, hypothetical or co%
tingent questions, ... or lo decide any constitu-
tiona} question in advance of the necessity for

Its decision, ... or to formulate a rule of constl

tutional lew broader thap is required by LbF

precise facts to which It is to be applied, ... 07 .

481 U.8. 567

Since review
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Since rewew of t.hq tnal court's eventual
decision may be sought later in both the
state sppellate and this Court, we
should 1 |5eavoid preinaturely reversing the
decision of en inférior state court.® Thus, I

would dismiss the: 'etltlon a8 improvidently
granted.

,,,,,

against leey’s  petiti tion did not violate her

federal rights t due process and eqiial

denigrates’ Finley's
gistance of counsel by

noting that this _én\rolves only posteon-

viction review b
imilar to discretionary -

Which sppointment of
il by the Federal Con-

however, is re
Ross. Under

one and best pB’rts with efﬁclent judi-
cial adminia "and serioug conaiders-
tion of a p r's claima. Counsgel's
ability. to fr the issues in a legally
meaningful on insures the tria)

ti_tutlonal question except
‘particular facts 1o which it
" Public Warkers v. Milch-
, 6T 8.CL 556, 564, n, 22,
also Cox Broadcasling
.S, 469, 510, 95 B.CL. 1029,
4 .?.d 328 (1975) (REHN-
QUIST, J dl )

e Comraonwealth sought
the Suparior Couri'a de-

" however, ordered that

fial court. It argiies .

“ag having been lmprov-

court that all relevant considerationa will
be brought to its attention....” Com-
mamvealth v. Mitchell, 42T Pa. 355, 397,
235 A 2d 148, 149 (1967).

_]_ﬁquhe Pennsylvania Legislature recog-

nized the importance of collateral review
by adopting the PCHA,; which requires ef-
fective asaistance of courisel. 830 Pa.Su-
per,, t 321, 479 A.2d, et 672, An appoint-
ed counsels determination that & petition-
er's_claims have no merit may completely
preclude conmderahon of meritorious
claims. Pennsylvanfa. law sllows sumimary
dismissal, without mppamtmeut of cannsel,
of petitions which raifie claims that ware

the subject of previous PCHA - petltiona. ~

Pa Rule Crim.Proc. 1604.F

The Court justifies its ho]dmg on the
ground that-a 3tate may refusé indigent
prisonera &ny assistance of counsel and
therefore has the lesser power to delivar
inadequate legal seryicés. But it has long

‘been settled that even if a right to counsel

is not required by the Federal Constitution,
when a Btate affords this right-it must
ensure that it i8 not withdrawn in & manner
inconsistent with equal protection and due
process. See Ewitts v. Lucey, 469 U.S. 887;
400, 106 8.Ct. 880, B38, 83 L.Ed.2d 821
(1985), Kose v, Moﬁ‘itt, supra; Johnson v,
Avery, 898 U.S, 488, 488, 89 8.Ct. 747, 760,
21 L.Ed.2d 718 [1939), Smith v. Bannett,
865 U.S. 708, T1§; Bl S:Ct. 895, 898, 6
L.Ed.2d 39 (1961).

. "“‘'Due process' emphasizea fairmess be-
tween the State and the individual dealing
with the Btate Ross v. Moffitt, supra,

Idenl.ly granited” 510 Pa. 304, 507 A2d 822
(1986). Under Pennsylvania lnw. the State Su-
preme Court's refusal o review is not a decision
on the merits. See, Commanwallh v. Britcon,
509 Pa. 520, S06 A.2d BOS (1986). Daytari v,
Dayton, 509 Pa, 632 506 A.2d 901 (1986)

9 Thie right to counsel on collateral review is of
special significance to Finlcy because the Supe-

rlor Court found several arguably merltorious
issues which indicate that effective pssistance of
counsel was not-rendéred both in the trial that
resulted in her conviction and in the hendiing
of the postconvicton petitiod. 330 Pa.Super,, at
322-323, 479-A2d, at 572-573. )
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417 U.8,, at 608, 94 8.Ct., at 2443, ‘[Flun-
damental feirness entitles indigent defen-
dants to ‘an adequate opportunity to
present their claims frirly within the adver-
sary system.'” Ake v. Oklahoma, 470
U.8. 68, 77, 106 8.Ct. 1087, 1098, 84 L..Ed.2d
68 (1086} (citation omitted). In my view,
the Federal Constitution requires that the
Amnders procedures must be foliowed when

. a Btate provides assistance of counsel in

collateral proceedings. As the Court previ-
ously explained:
“This requirement would not force ap
pointed counsel to brief his case against
his client but would merely afford the
latter that advocacy which & nonindigent

defendant | gssie able to obtain. It would "

also induce the court to pursue all’ the
more vigorously its own review because
of the rerdy references not only ‘to the
record, but also to the legal authorities
a8 furnished it by counsel. The no-merit
letter, on the other hand, affords neither
the client nor the court any aid. The
former must shift entirely for himself
while the court has only the cold record
which it must review without the help of
an advocate. Moreover, such handling
would ténd to protect counsel from the
constantly incressing charge that he was
ineffective and had not handled the case
with that diligence to which an indigent
defendant is entitled.” Anders v. Cali-
Jornia, 886 U.8,, at 745, 87 8.Ct., &t 1400,

Even if the Anders requirements were
not mendated by due process, the perform-
ance of Finley's counsel clearly violated
minimal standarda of fundamental fairness.
At s minimum, due process requires that
counsel perform as an advoeata. The
‘'very premise of our adversarial system
..~ is that partisan sdvocacy on both sides
of a case will best promote the ultimata
objective thet the guilty be convicted and
the innocent. go free.” Herring v New
York, 422 U.S, 868, 862, 956 B.Ct. 2560,
2666, 45 L.Ed.2d 598 (1976). It is funda-
mentally unfair for appointed counael to
argue ageinst his or her client's claime
without providing notice or an opportunity
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for that client either to proceed pro #a or to
sesk the advice of another attorney. "It is
ona thing for a prisoner to be told that
appointed counsel sees no way to help him,
and quite another for him. to. feel sand-
bagged when counsel appointed by one arm
of the. government seems to be helping
gnother to sezl his doom.” . Suggs v. Unit-
ed States, 129 U.8.App.D.C, 183, 188, 381
F.2d 971, 974 (1968). Indeed, even the
Commonwealth concedes that “due process

requires that the attorney condmet a consei- - -

entious and meaningful review of the case
and the record.” Tr. of Oraf Arg. 14. The
Buperior Court's eritieizm of the trial coup-
_pel's review of the record as insufficient

. waa in those terms, since Finley's appellate

counsel was able to list severa) isaues of
_lgmargusble merit based on the “bare
record available in the Superior Court.
330 Pa.Super., at 828, 479 A.2d, at 572

The performance of Finlay's counse] also
violated the Egqual Protection Clause.
Equal protection demands that States elimi-
nate unfair disparities between classes of
individuals, There is no rational basis for
assuming that petitions submitted by indi-
gents for collateral review will be less mer-
itorious than those of other defendants. I
is hard to believe that retained counsel
would file a letter that advocates dismissal
of & client’s case without. notice to the
client and without conducting a consch
entious assessment of the record, Since 8n
impoverished prisoner must take whatever
a State affords, it is imperative that the
efforts of court-appointed counsel be scru-
tinized so that the indigent receives ade-
quste representation, Bqual protection
therefore requires the imposition of the
Anders requirements, Otherwise, “[tJhe
indigent, where the record is unclear or the
errorg are hidden, has only the right to 8

meanitgless ritual,” while a person Who.

cen afford it obtains meaningful reviev-
Douglas v California, 872 U.S. 868, 368,
88 S.0t. B4, 817, 9 L.Ed.2d 811 (1963)

Iv

' The Court transforms Finley's right @

effective counsel into a right to 8 meaning-
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less ritual'® In the face of the identifica-
tion by the Superior Court of three possible
means of ensuring adequate representa-
tion, the Court was without jurisdietion to
render its decision. “Respect for the inde-

pendence of state courts, s well as avoid-

ance of rendering ndwsory opinions, heve
been the cornerstones of this Court's refus-
al to decide cases where there is an ade-
quate and mdependant state ground.” Mi-
chigan v Long, 463 US,, at [501040, 108
S8.Ct., at 8476, I would therefore dismiss
the peﬁﬁnn 28 improvidently granted.

1 reiapectfiﬂly dizsant.

Justice STEVENS, _dis'sénﬁng.-

Without bothering to identify the basis -

for federal jurisdiction in this case, the
Court blithely assumes that the decision
below does not rest on an independent and
adecquate state g'round. -1 cannot agree.
- State procedural roles are often patterned
after. federal precedents, but théy are,
nonetheleas, rules of state law. In thia

case, the Pennsylvania Superior Court ex- -

plicitly stated that it was applying “Penn-

sylvania low concernmg procedures to be -

followed when a court-appomted attorney
sees no basis for an appeal” 330 Pa.Su-
per. 818, 818, 479 A.2d BB8, 570 (1984)
(emphesis added). ‘As .for federal prece-
‘dents, the court simply noted that state law
in the area was “derived from” this Court's

1967 decision n Anders v. Colifornia, 886 -

U.8. 738, 87 8.Ct. 1396, 18 L.Ed.2d 498.
Thus, I believe that the “plain statement”
test of Michigan © Long, 463 US. 1082,

1087-1044, 108 S.Ct. 8469, 8474-B478, 77 .

L.Ed.2d 1201 {1983). is satisfied, and thet
the decision on review rested on indepen-

10, 1 disagres with the Court's Interpretation that

the Commonwealth's obligations, as & matter of.

state law, were conclusively determined by the
trial court. in my view, therefore, today's hold-

ing does nol preclude a deermination of thls
.case under the Commonwealth's own laws and .

Constitution. See South Dakota v. Opperman,
428 U.8, 354, 395 96 S.CL 3092 3110, 49
L.Bd2d 1000 (1976) (MARSHALL. I, disscnl.-
ing)

¥

dent and-adequate state grounds. More-
over, it seems rather clear to me, for the
reasons stated in Part I of Justice BREN-
NAN's dissent, that the decision below did
not reet alone on that portion of the diseus-

sion which could conceivably be considered -

to be based on Anders. See ants at 1996
1998, In either event, there is no basis for
concluding thal the Pemnsyivants Suparior
Court's decision to remand this case
steramed from ita belief that the Federal
Constitution required it to do so.

But' even if I believed that the. court
relied on some federal precedents, and that
the smcrosanct “plain statement” were

- missing, I would still conclude that. this
.Court lacks jurisdiction over the case. Itis’

mrenlmhc—and quite unfair—to expept
the judges in the Philadelphia office of the
Superior Court of Pennsylvenia to acquire
and retain familiarity with this Court's ju-
risprudence concerning the intricacies of
our own jurisdiction. The occesions on
which the decisions of |gnithe judges in that
office will be subject to direct review by
the Supreme Court of the United States are
far too rare to mske it appropriate for
them to become familiar with the Michigan

.. Lomg presumption. It i& denigrating

enough to require the justices of the 50
State Bupreme Courts to include such a

statement in their decisions, without de- -
- manding the same of the 716 state appel-

late judges or all 20,000 state-court judges’
who decide cases that could conceivably be
reviewed by this Court.*

Before the Commonwealth of Pennsaylve-
nia petitioned this Court for a writ of cer-
tiorari, it sought review of the Superior
Court's judgment in the Supreme Court of

* These figures are based on 1984 statistice as .

reported in two recent publications, See (Con-.
ference of State Court Administrators and the
Court Statlstics and Information Project of the

Elsner, & V. Flango, 1984 State Appellate Court
Jurisdictiop Guide for Statistical .Reporting 5-9
(1985) {figure for mppeliate judges); - Natlonal
Center for State Courts, State Court Caselpad
Statistics; Annual Report 1984, pp. 195-248
{June 1986} (figure for all judges).
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Pennsylvania. Had it not done so, this
Court could not have aceepted juriadiction
of the petition because cases origineting in

. a state court mey not be reviewed here

unless the judgment was "“rendered by the
highest court of a Stats in which a decision
could be had.,” 28 U.8.C. § 1267. When
the Pennsylvania Suprems Court dismissed
the Commonweslth's appeal as improvi-
dently granted, it did not mecompany its
order with any statement of reasons, We
thus have no way of knowing whether its
action was based on a correct interpreta-
tion of Pennsylvania law or an imcorrect
interpretation of federal law.

In my opinion, due respect for the courts

- of the States, as well as our separate inters

esat in the “avoidance of rendering advisory
opinions,” Michigan v Long, supra, 463
U.8. at 1040, 108 8.Ct., at 3476, strongly
favors the former presumption. I would
not take yet another atep down the jurisdie-
tion-expanding path marked by Michigan
v, Long, see Delawars v. Van Arsdali,

_1sre475 U.S. 678, 689, 106 5.Ct. 1481, 1440,

89 L.Ed.2d 674 {1986) (STEVENS, J., dis-
senting). Instead, I would dismiss the writ
for want of jurisdiction.

I respectfully dissent,

f
W
o Em NUMBER SYSTEM

481 U.S, 573, 95 1.Bd.2d 557

_INATIONAL LABOR RELATIONS
BOARD, Petitioner

Y.

INTERNATIONAL BROTHERHOOD
OF ELECTRICAL: WORKERS,
: LOCAL B840.

No. 86-1924.

Argued Feb. 25, 1987,
Decided May 18, 1987,

Nations! Lebor Relations Board peti-
tioned for enforcement of ita order holding
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union in violation of National Labor Rele-
tiona Act, for its disciplining members who
worked. aa supervisors for employers that
did not have collective bargaining agree-
ment with union. The Court of Appeals,
780 F.2d 1489, denied enforcement, and ap-
pesl was taken, The Supreme Court, Jus-
tice Brennan, held that (1) discipline of
members who were not engaged i collec-
tive bargaining or grievance adjustment
tasks waa not unfair labor practice, and (2)
absence of collective bargmining relation-
ship between employers and union made
possibility that discipline would coerce em-
ployers too attenuated to form basis of
unfair labor. prastice charge.

Affirmed,

Justice Sealia filed opinion concurring
in judgment.

Justice White filed dissenting opinion,

" in which Chief Justice Rehnquist and Ju:

tice O'Connor joined.

1. Labor Relations ¢=396.1

Union discipline of member, who works
as supervisor for employer, ia prohibited,
under the NLRA provision precluding un-
jon from restraining or coercing employer
in selection of his representatives, only
when member is engaged in collective bar-

gaining, grievance adjustment, or somE

other closely related activity; disavowiog
American Broadeasting Cos. v, Writers
Guild, 4387 U.8. 411, 98 8.Ct. 2423, &7
L.Ed2d 318. National Labor Relations
Act, §§ 2(11), 8(b)(1)(B), as amended, 28
US,C.A, §§ 152(11);, 1568(h)(1)B).

2. Labor Relations €=805.1

Union discipline of member, who works
us supervisor for employer, violates N
provision prohibiting union’s restraining o
coercing employer in selection of his repre
sentatives only when it mey adversely &f
fect supervisor's future conduet in per
forming collective bargaining, grievencé
adjustment, or some other cluse]:,''l‘El!‘v‘”’ed

193:

NLR
481 U.S. 573

activity, and =
only when sup
havior that .ot
such duties; gt
pline on supery
ingutficient to 1
National Labo
8(b)X1)B), =s
86 162(11), 158

3. Labor Belat
. The NLRE -
- der which supe
of workers ava
tion at some fu
8o that supervi
bera could no
eomdd not be r
the NLRA or

the NLRA pro
pline only of su
. tive hargaining
'Some other ck
fional Labor .
B(bY1XB), =s

§§ 162(11), 1568

{.4. Labor Relaf
; .~ Union's d
¢ worked as sup
¢ violating unior:
i for. employers

- bargaining agr
! “unfair labor m
. ber had grieva:

¢ YBtraining or co
~of represental
bers might sor
ities and that
have adverse
such responsib
dative to supp
had been restr

Hons Act, §§ !
20 U.5.C.A, §t

¥ The syllabus e
of the Courl b
iwporter of Deci:



194




, we' T e ELmL -y - —— = =

b B h «

Claim Number .- 00-TC-21 | Giaimamt  County of Los Angeles
..,t ' Penal Code Sections 1405 and 1417.9 as added by Statues of 2000, Chapter 718
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i State Conuolicr's Offiee
Dlvision af Audls (B-8) _
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Claim Number ’ 00-TC-21 Cleimant Coumy of Los Angeles
Subjesct Penal Code Sectinqs 1405 and 1417.9 as added by Statues of 2000, Chapter 821
Issue ‘Post Conviction: DNA Court Proceedings

Mr. Leroy Bacn, Sherll
Los Angeles County SherlfTs Department

4700 Ramona Bouleyard Tely (323) 5268841 .
Monlersy Park Ca 91754-2169 FAX: (323)000-0000 i
' Intarested Péraon s

Ms. Harmeet Barkscha, ) 4 e
Mandate-Rosource Serviees . '

8254 Heath Peak Place ’ , Tel:  (916) 727-1350
Antelope CA 95843 FAX: (916) 7271734
B Interestsd Person’ [ -

Mr. Robert Brooks, Stafl Anelyst I

Auditor-Coptroller's Offich.

Riverzide County .
4080 Lcmon Sret PO Box § ll Tel:  (908) 955-1709_

Riverside CA 92502 FAX: (909) 955-2428

' Interested Person

Ms. Susas Gemnacou, Ssnlor Staff Anowmey

Department of Finanes

915 L Strest, 'l}lh Floor ’ Tel: (916) 445-3274

" Sacramemio CA 95814 ' . FAX: . ) ‘ . ;
. Smte Agem;y . PRPREL. Y -

Mr. Glonn Haas, Burcau Chief  (8-8)

Stata Convroller's Offics

Divlzien of Accounting & Reporting ) .

330} C Steet  Suits 500 ‘ Tel: (916) 445-8757

Sacramento CA 85816 .. Lo FAX: (916) 3234807

' Stata Agency
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- 980 Ninth Street, Sulte 300 I Bt A

—

EXHIBIT E

State of Callfornia | L ___ ForOfficlal Use Only
COMMISSION ON STATE MANDATES ‘ '

Sacramento, CA®6814. . . | . pooS T LT
(16)3233662 . o o NOVLD9.zaby.
CSM 1 (1288) . T COMMISSION

| TATEMANM%“R S |

TEST CLAIM FORM

[Caimne. OF 08

Local Agancy or School District Submitting Claim

Los Angsles County , :

Contact Person . , Telephone No.

Leonard Kaye ' | ' ‘ (213) 974-8564
-Address ' : ' :

500 West Temple Streat Room 603
Los Angales, CA 90012

Repressntative Organization to be Notified

California State Assoclation of Counties

This test clalm alleges the existance of * costs mandated by the state” within tha meaning of section 17514 of the Govemment Code

. and sectlon 8, article, XIIIB of the Callfornia Constitution, This tast slalm Is filed pursuant to section 17651(a} of the Government Code,

ldantlfy specific saction(s) of the chaptarad bill or exscutive crder alieged to contaln a mandate including tha particular atatulory code
aection(s) within the chaptared bﬂl 1 applicable.

Ses page a

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR CDMPLETING A TEST CLAIM ON
THE REVERSE SIDE.

. Name and Title of Authorized Reprasentatlve ' Telephone No,

J. Tyler McCauley ' . ,
Auditor-Cohtroliér- =~~~ - . (213):874-8301

ngnature ofAumbrlzedRepresantativh R —
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Coumty of Los Angeles Test Claim Amendment [1]
Sections 1405 and 1417.9 of the Penal Code, as Addéd by .
: Chapter 821; Statutes of 2000 and Amended by Chapter 943, Statutes of 2001
- _ . . C

[1] The County of Los Angeles requests that its "Post Conviction: DNA Court Proceedings" test-

clairi, filed on June™28, 2001 with the Comitfiission on- Staté Mandatea ‘be:amended, o inglude... .
recent changes to sections 1405 and 1417.9 of the Penal Code, the test“claun leglslatmn Chapter

043, Statutes of 2001, enacted on October 14, 2001, amends sections 1405 and 1417.9 of the Penal -
Code [as added by Chapter 821, Statutes of 2000 - the origirial test claim legislation] and i imposes
dutles on local government wb.tch. were not included in the griginal test claim legmlation. D
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Mr, Menuel Medeiros, Asst. Attorney General
Office of the Attorney General
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Mr. Robert Brooks, Staff Analyst If
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" Mr. Frank McGuire

Yolo County District Attomey 3 Office |
P. O.Box 1446 "
Woodldnd , CA 95776

Ms. joen L. Phillipe, Bxecutive Direstor
California State Spanﬂ?s Assomaimn
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Division of Accounting & Reporting

* 3301 C Strect, Suite 500

Sacrﬂmento Cahfomia 95816

Mr. Keith B, Petersen, President
Sixten & Associetey

5252 Balboa Ave,, Sulte 807
San Dlego, California 92117

" Mr. Paul Minney,
* Spector, Middleton, Young & Minney, LLP .

7 Park Center Drive -
Sacramento, Celifornia 93825

Ms. Sandy Reynolds, President
Reynolds Consulting, Ine.
P.O.Box 987.. .
Sun Cxty. Cahforma 92586..

Mr. Mark Sigman, SBS0 Coordiantor .
Auditor-Controller's Office

Riverside County Shenﬂ‘s Department
4080 Lemon Street, 3" Floor, P. O Box 512
Rlvarside CA 92502

Ms. Susan Geanacou. Senjor Staff Attorney
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COUNTY OF LOS ANGELES ~
' DEPARTE\IENT OF AUDITOR—CONTROLLER

KENNETH HAHN HALL OF Anmnsmﬂon : o ' oo
500 WEST TEMPLE STREET, ROOM 525 ' o ;
LOS ANGRELES, CAL[FORNM 90012-2766 '
PHONE: (21 3) 974-8301 PAX: (213) 626-5427

J. TYLER McCAULEY _
AUDITOR-CONTROLLER . ot

DECLARATION OF SERVICE
STATE OF CALIFORNIA County of Los Angeles:

Hasmik Yg.ghobxan stiites: I am. and at all timeg hersin mentioned haw ‘been a citizen of the United States and & rasxdent of the"
County of Los Angeleﬂ over the’ age of eighteen years and not a party to nor interested in the within actioh; that my bilsiness
addresa is 603 Kennéth ‘Hahn Hall of Adminimtlon, City of Los Angelas, County of Los Angeles, Stato of Califormis;

Thatfen the st day of _November 2001, I served the attached: :
. \ 1
Documents: County of Los A.ngeles Poat Conviction: DNA Court Prucaedings, mr:-ludmg a 1 page letter of J. 'I):Ier McCau!ey

dated 10/31/01 , a 4 page narrative, a I page Leonard Kaye Declaration, and a 1] page. attachment, all pursuant lo 00-TC-21,
now pending before the Commission on State Mandates.

]

upon all Interested Parhas hstad on the attachmant hereto and by )

X by transmlttmg via facaunﬂn the document(s) listed above to the fax nmber(a) get: forth below on this- data . ' .
Commxssmn on State Mandates - FAX e well as mail of onginals : { :

[] by placing [ ] true copies [ ] ongina] thereof enclosed in & sealed e; uvelope addressed as stated on the attached -
mailing list. )

nt

X1 by placm%tha documeni(s) listed above in a sealed enve]opa thh postage thereon fully prepaid, in the Unitad
. States minil at Loz Angeles, Californis, addressed as set forth below. .

[1 by personally delivering the document(s) listed above to the person(s) as set forth below &t the indicated address.
* PLEASE SEE ATTACHED MAILING LIST . .
That I am fandily familiar with the business practice of the Los Anggles Coﬁnty for collection and processing ﬁf c'omsbundence for
mailing with the United States Postal Service; and that the correspondence would be deposited within the United States Postal
Service that same day in the ordinary course of business. Said service was made at a place where there is delivery service by the
United States mail and that there is a regular communication by mail between the place of mailing and the place so addressed:
I declare under penlty of perjury that the foregoing is true and eoriect.

Executed this 1st day of Noyember 2001, at Los Angeles, California.

Hasmik Yaghobyan .
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'COUNTY OF LOS ANGELES N
_DEPARTM'ENT OF KUDIT.OR—CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION .
) 500 WEST TEMPLE STREET, ROOM 523 .
-it. > LOS ANGELES, MIFORNIA—.Q.QG'_IZ-Z‘?GG Seei g
., PHONE:QI3)974-8301 FAX: (QU3)626-5427, -, |

1. TYLER MoCAULBY-~"- *+.- ~ ™% B I L T ST R TR
AUDITOR-CONTROLLER :

e
-

. o Tt : T P P LT S ST
L abk! : S R LS A =

.. October31, 2001 " Nnvnsz.;m
L N coumsszemou

L o _ BAN
Ms. Paula Higashi _ o ‘ JATES.
. Executive Director
Comnnssion on Sta{e Mandates _ oo
*'980 Ninith Street, Suffe 300 . 7 T
Sdcramento, Califorrita 95814 - Lo

De,ar Ms. Higashi: -

County of Los Angeles Test Clalgn A endment
Post Cdﬁ‘hctlon. D A Cour't roceédl" gy

4

“We silbmit and" enclose herem an d.méndment to thé subjéct tE.st cla:lm
TR

Leonargl Kaye of  my ¢ staff is available at (213) 974-8564 to answer questmns .
" you may Hdve cbn"_ eritig this sh‘bm,lssxon e "

L A . r?_'.‘- ' N R -_:;f\"‘""'l

Ve{y ‘mﬂy yourg,

B’fyler VI

-Auditor-Controller

JTM:IN:LK
Enclosures . e e

o . 3 < ’ it

C. Robert Kalunian, Assistant Public Defender, Los Angeles County

' . . T, . __-"_I._f-_. RESE L. ) E .
.J ) - - ' o ’ ' r:‘ .1‘ 2 i .. - ’ ’ e .lﬁ o
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County of Los Ange’les Test CIalm Amendment LA 3? ;
Sections 1405 atid 1417.9 of i Penal Cofls, as Added by’ s{-“*
Chapter 821, Statutes of 2000 and Amended by Chapter 943, Statutes-of 2001
Pust Conwctlon DNA Court Proceedings
The County of Los Angeles [County] requests that its,"Post Conviction: DNA Court
Proceedings" fest” claun, filed on Juie 28, 2601 with the Commission on State
Mandates [Coﬁ.smn] be amended to include recent changes to sections 1405 and
1417.9 of the Penal Code, thé test claim legislation. : _”‘. -
Chapter 943, Statutes of 2001 [attached], enacted 9;;1 October 14 2001 amends
sections 1405 and 1417.9 of the Penal Code [as adtTed by ‘Ch ,,pte} 821 Stptﬁteg of
2000 - the original test claim legislation] and i imposes. dutlé,s on Iocal government
which were not mcluded in the original test claim le g131at10n

| Amendment Egowsmg '

As noted by Cormis ons E};e 1;],{}131 Du-ee or, “{[p]ur,mant 1:0 Government Code
section 17557, subdivi ‘ioh c) 'y hrienid 46 tégt claim at any time
prior to a commmmpnhegnng on the. cla.;m w;thout affectmg the original filing date

as long as the arhelidment substantially télated'to the original fest clai’m"i

Penal Cods section 1405 83 amendeci by qha pter 943 Statﬁtes o‘f 2001 ‘now
"establishes a procedure for counsel to bé sppointed to mvesﬁgate and Ppreparé the
motion [for post-conviction DNA testing] to ensure that valid claims are not
‘dismissed"?. These new duties for counsel. substantxally relate to the services of
counsel called for in Penal Code section 1405 (c)’, under the original test claim
legislation [Chapter 821, Statufes.of 2000] after a motion is filed. Now, services of
counsel can be provided before before a mo‘mon is ﬁled

’!,.'.r_-
RPN

! From page 1 of the-October § , 2000 letter of Paula Higashi, Commission's Executive Director to ‘

. Leonard Kaye, County of Los Angeles, regarding "Claimant's Amendment to Test Claim...",
attached.

2 As noted in the July 11, 2001 Assembly Committes on Appropriations Hearmg Report on Senate:

~ Bill 83 [Chapter 543, Statutes of 2001], attached.

3 Penal Code sectioh 1405 (c) as added by Chapter 821, Statites of 2000, requu‘ed that "[t]he court
shall appoint counsel for the convicted person who brmgs a motion under this section 1f that person
is mdlgent"
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. by Chapter 943 Statutes of 2001

Section 1417. 9 ts also included in thla amendment as Chapter 943, Statutes of 2001,

 further expands the duties ‘of local government to include thoge, persons ‘who may

have waived Gertain rights. Spec1ﬁca11y, B new section 1417 9 (c) was addad by
Chapter 943, Statutes of 2001:

"Not\mthstandmg any other prov1510n of law, the ‘right to. recewe e
notlce puirsuant to this section is absolute and. shall not be wmved
This prohlbltlon applies to, but is not limited to, a waiver that | is given

as part of an agreement resultmg in a plea of gullty or nolo
contendre.” -

Therefore, as a.mended herem the County is.now r;qglu;od to prowde u;ore service -
to provide notice fo those wﬁh waivers a3 well a3 thpse without such waivers:

......

rrrrr

NA testing to more indigents - now
including, these waiving rights as set forth i in 2 ney Section 1405 (m), as added by

In addition, as amended herem, tho Goupg' must prov1de serV}Ces in mvestngatmg
.and filing motlons for post conviction

L3

"Not\mthsfandmg any othor p:;ov;smg of lgw, the nght to ﬁle a mou n,
for postconwctmn D,NA testmg prow ded b dus section, 18 absolute
and shall not be waived. This proh1b1tlon apphe.s to, but is not limited ,
to, a waiver that is given as part. of an‘agreement resulting in a plﬂa of
gu:lty or nolo contendre," - .

- Therefore, as amonded herem, the test c¢laim leglslatlon raqmrc;s the County

......

provide more services than originally clalmed under both sections 1417 9 and 1405

- . of the Penal Code

'.*,J'

Section. 05 -

Soctlon 1405 in the ongmal test clalm Iegtslahon, prov1des _E nghts to. State.' -
prison inmates for DNA testmg where "1dent1ty of the _perpefrator, wag;. or should
have been, a significant issue in the cage". Chapter 943 Statutes of 2001 axpands' :

those rlghts to include provmons set forth yunder a revxsed section 1405 (b):,

") (1) An mdxgent copvmtod person may request appomtment of
" counsel to prepare. a. motxon under this. section by sendmg a written
request to the court. The réquest shall include the person's. statement :
that he or she was not the perpetrator of the crime and that DNA
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testlng is relevant to hxs or - her asdertion of mnocence “The request also . O .
shall include the : person's statément &s to whether be or she pre‘nously '
. has tad counsel appemted under this section.’

(2) If any of the information requlred in paragraph (1) is missing from
the request, the’ court shall return thé ‘request 6 the cotivicted | persbn
and advis¢ h1m or her that- the thatter cannot be cons1dered wrthout the -
mssmg mformahon :

- (3) (&) Upon a ﬁnd.urg that the person is mdrgent he or shé hds
included the mformatlon requu'ed in paragraph (1), and counsel has not’
prevmusly been appmnted pursuanf to this subd1v1sron, the couft’ shall'
appoitit 8tinsel to ifivestipats afidif’ appropnate, to file & motion for
DNA testing under this section and to represent the person solely for -

the’ purpoSe of obtammg DNA testmg u.ﬁder this sebtron o

" (B) Upon a finiding that the pefson is indigerit, and eeunsel prewously
has been appointed pursuant to this subdivision, the couft may, in its’
discretion, appemt counsel fo inve ’gate and, if appropnate to filea
motiofi for DNA tesfmg undei' ‘this seeﬁon and to represent the person'
solely for the purpose of ong DN,A testmg under this sectiem' o

(4) Noth‘mg iri this section shall bs dbnstruéd to provide for a nght 1o -

the appointment of counsel in a post conviction collateral proceedifig; -

or to set a preeedent for any such right, in any context other than the
'representatren bemg prov1ded an indigent convrcted persen “for the
limited pur[bese of filing aid litigating a motioni for DNA- teetmg . '
pursuant to this section." . :

Now under Penal Cede section 1405 (b) as amended by Chapter 943, Statites of -
2001, counsel is available early in the process . to investigate and, if apprOpnate
to ﬁle a ‘motion fot DNA: testing under thJs secﬂon and to represen‘t the person solely
for. this- purpese of obtammg DNA testmg

o '_r.'J
. s =t -

Under the pnor test claimi 1eg1siat10n counsel ‘was avarlable much later in the

process, - only after a motion was filed. Formerly, Penal Code section 1405 (c), as
added by Ghaptér 821" Statutas of 2000, pr0v1ded mefely that "[t}he court shall

appoint eounsel for the eonvrcted pef-sen who bnngs & motmn under thrs section if
that person is mdrgen T o , | - .‘

206




o

)

_ Now mdtgents must be prov1ded services-in mvesugatmg and filing motiofis as w?]lf,ﬂ.
as serv1ces after a motion is filed. . - .o

e e s e et
R R i R

' Addttlonal S_e_zylces are Rembursable

The Leglslahve Counsel reports in the1r "Dlgest" to Chapter 943 Statutes of 2001
that: . ,

"By téalitritig that counpel be appomted 1o/ perforal addttlonal duties,
this bill would imposé & state—mandated Tocal pf’eg*ram U
' PP I SR PR T '
In addition, the Legislature. mwtes the Comn:ussmn s consideration of
reimbursements due local government in Section 3- of Chapter 943, Statutes.of-2001
as follows .- :

' "N'ot\mthstandmg Sectton 17610 of ‘the Government Code, it the" o
Commission on State Mandafes determines that. thxs, act. cqntams{ L
costs mandated by the state; reimbursement to.local agencies.and . |
school districts for those costs shall be made pursuant to Part 7

- (comirericing with Sectmn 17500)- of Divisicn 4*6F Title 2 6f thg+

;_Govérnnient Code Ifthe _ statewide coatj Bf" the éiatm";j for
reifibursement’ does not ~ exceed one mllhon " ,c'lgl;qrs;‘_' o
($1,000 OOO),retmbursement shalI be made ﬁ'om the State Mandates
Clalma Fund v - |

""" e A ' T e
We agree w1th the [abeVe] ﬁndmgs of the Legtslatwe Couriael dnd the Legtﬁlature
The test. clain’ législafion, 45 a;nended by Chapter ‘943, Statutes of 2001, clearly
imposes a rembursable state-mandated prog;mupon Iocal gqvet;pntent o

We also agree w1th the finding .of the; Assembly Committee on Appropriations
I-Ieanng Report on Senate Bill 83 [Chapter 943, Statutes of 20017, attachéd, that. the

"Post Conviction: DNA Court Proceedmge" program is a relmbursable state-
mandated piog rarm, e

‘:v?i

Therefore, the [Chapter 943 Statutes of 2001] revisions of Penal Code sectlona 1405
and 1417.9 substantially relate to duties set forth in County's original test claim on
Chapter 821, Statutes of. 2000. Accordingly, pursuant to- Govemment Cede seetton
17557, subd1vi51on (c), amendment as claimed herein, is authorizéd.:
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. COUNTY OF LOS ANGELE S
DEPARTI\:[ENT OF AUDITOR—CONTROLLER ‘

KENNE'I‘H HAHN HALL OF mmusrmﬂon
500 WEST TEMPLE STREET, ROOM.
LOS ANGELES, CALIFORNIA 50012:2766
* PHONE: (213) 974-B301 PAX: (213) 626-5427

. “ui o ,'4'
J. TYLER McCAULEY ' . :
* AUDJTOR-CONTROLLER

S . Cpeude ' K
l County of Los Angeles Test Claun Amendment
Sections 1405 and 1417.9 of the Penal Code, as Added by

Chapter 821, Statutes of 2009 and Amended py Chapter 943, Statutes of 200],
Post Cops lbﬁon' DNA. “ourt ,‘?‘?‘?B., dings

Tr s
.'...r,J. H

Declaratlon of Leonard Kaye
el ¥ .f’- -'-'-- 1 2

Leonard K:eye makes the fo];lowmg declaranon and statement unden oath

I, Leonard Kaye, SB 90 Coordinator, in and for the County of Los Angeles, am responsible 1
for ﬁlmg test. claims and amendments - thereto, reviews of State - agency.. comments,
Commission staff analysis; sfd for - propoemg parametere "and guidehne’d (P's& G's) and
amendments thireto; all for the complete and Himely reds ety ef cests mandated by the State.
'Specl.ﬁcally, I ha‘ve p:‘épared the sdeect test: clan:n amendment

‘l‘ l“ P '!

Spectﬁeally, } declare thet I heve e:qammed the Connty 8 Stete mandated dutles and resultmg
costs, in lmp ementmg the eubjeet 1ew, and find that such. costs ag, set forth in the eubJect
amended test c]alm, are in my o_pmzon, rmfni:urseble "Eosts mandated by the State“
defined i Géveﬁlment Code'eeetl 17514 o _

‘!—r b F 1‘."'

: Y
"1 Costs mandated by the State' means any mcreaeed costs which a iocal ageney or
school district is- required to incur after July 1, 1980, as a result of any statute

enacted oy, orcafter January 1, 1975; oriany. exeeutwe .order 1mp1ementmg any -

:gtatute enagted on or pfter ;Tanuary 1 . 19‘75 whigh mandatee 8 new . pfogram or
h1gher level of serv'ice of an e:nstmg pfrogram wrl:hm fhe meanmg of Sectlon 6 of
ATticle XTI B’ of Hhef Cahfonﬂa Consttiton

I ami-personally corversant Wwith the forégoing fécts and 1f 'S0 reqtnred, I eould and would
testify to the/staterents made herein,

-",_ Citl. ' . .,/__

I deela:e under penalty of peljm'y under the 1aws of the State of Cahforma that the forqgomg
is true and correct of my own knowledge, except as to the matters which are theféin stated as
mformetlon or behef and asto those matters I beheve them to be true.

e fis _-4_‘,_‘\_ '

lol"sllm Los t\a\qe (&, cA

Date and Place
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SB 83 Senate Bill - CHAP'IEREDBILL NU'MBER' SB.83 CI-IA.PTERBD

BILL TEXT

CHAPTER 943
FILED WITH SECRETARY OF STATE; OCTOBER 14,2001
APPROVED BY GOVERNOR OCTOBER 14, 2001
PASSED THE SENATE SEFTEMBER 14, 2001
PASSED THE ASSEMBLY SEPTEMBER 13, 2001.
AMENDED IN ASSEMBLY SEPTEMBER 12,2001 ..
AMENDED IN ASSEMBLY SEPTEMBER 5, 2001
AMENDED IN ASSEMBLY -JULY.3,2001
AMENDED IN ASSEMBLY JUNE 21; 2001

. AMENDED IN SENATE MAY 14,2001 . |
AMENDED IN SENATE MAY 1;2001.. - &

INTRODUCED BY Senator Burton
JANUARY 11, 2001

A.n act to amend Sections 1405 and 1417. 9 of the Penal Cocle

‘relating to forensic testing.

LEGISLATIVE COUNSEL' S DIGEST |

ooama o . IR

SB 83, Burton. Forenmctestng post convmﬁom | RN

Exlstmg law grants g person who was conwcted of a felony and is
currently serving a term of imprisonment the right to make a written
motion under specified conditions for.the perfermance of forepsic DNA
testing. Under existing law, if a hearing is held-on the motion;-.:-
the judge who presided over the person's trial-generally-heargithe. -
motion. Bxisting law provides that if an indigent person files a
motion for DNA testing, the court shall appoint counsel to represent
the person.
ot § - L . ’

This bill would provide that an indigent person may request
appointment of counsel to file a motion for the performance of DNA
testing by sending a written request to.the:court; as specified. -
This bill would also specify that if a hearing is-held on-a motion.
for DNA testing and the person was convicted by, entry of a plea of
guilty or nolo contendre, then the judge who accepted the plea-will
generally decide the motion. This bill would also.require the court
to appoint counsel to investigate and, if appropriate, file the
person's motion for DNA testing and to represent the person solely
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for the purpose of obtaining DNA testing if the person is indigent

and has not previously been appointed counsel. The court may, in its
discretion, appoint counsel to an indigent person who has previously -
been appointed counsel. By requiring that counsel be appointed to
perform additional duties, this bill would impose a state-mandated
local program.

Tlus bill would also provide that the nght to ﬁle a moﬁon for
postconviction DNA testing cannot be wmved

. Existing law requires that DNA evzdence securéd: m"connecﬁlon' with -
a criminal case be retained by an appropriate govéinmental entity,

_ a9 specified. That entity may dispose of the evidence if éertaint* *
criteria are met, including notification of certain pergoni 6f the
intent to dispose of the biological material.

This bill would specify that all DNA evidence be retained so long
.88 any person remains incarcerated in connection with the cage. This
bill would also provide that the right to receive notice that a
governmental entity intends to dispose of bibl&gical material cannot
be waived, '

The California Consfitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the
state. Staetutory provisions establish procedures for making that
reimbursement, including the creation of a State Mandates Claims Fund
to pay the costs of mandates that do not exceed $1,000;000 statevide - -

and other procedures for claims whose statewide costs exceed '
$1,000,000. ' . _ S | AR

- This bill would provide that, if the Conimission ‘on State‘-Maﬂdatas
dstermines that the bill contains costs manidéted by the:state;
reimbursement for those costs shall be made pursuant o thase
statutory provisions.

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 1405 of the Penal Codé is:amerid&d to read: _
1405. (a) A person who was convicted of & felony and i§ cufreéntly =~ -
serving a term of imptisonment may miake a writtéh motion before the
trial court that entered the judgment of coniviction ift his or hér '
case, for performance of forensic deoxynbonuclem acid (DNA)
testing. .
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(b) (1) An mchgent convicted persen may request appointment of _
counsel to prepare a motion under this; section. by sendmg a written
request to the court. The request shall include the person 8
statement that he or she was not the perpefrator. of the crime and
that DNA testing is relevant to his ot her ‘assertion of innogcencs,
The request also shall include the person's statement as to whether

he or she previously has had counsel appointed under this section,

(2) If any of the information required in paragraph (1) i3 missing
from the request, the court shall return the request to the . -
convicted person and advise him or her ttmt the maiter cpnnot be
considered without the missing mformauen o

- (3) (A) Upon a finding that the | person 1; mchgent, he or she hns

included the information required in paragraph,(L), and, eoun;;el :has
not previously been appointed pursuant to this subdivision, the court

 shall appoint counsel to investigate and, if appropnate to file

motion for DNA testing under this section and to répresent { the person
solely for the pu:rpose of obtaining DNA testing. under this. sectmn.

(B) Upon & finding that the person is mdxgen‘r, and ceuqsel

' prewously has been appointed pursuant tq this sub;imslen, the a:ourt

may, in its discretion, appoint counsel to investigate gpd, if.; .
appropriate, to file a motion for DNA testing under this aectmn and
to represent the person solely for the purposg nf obtainin g_I?NA
testing under t]:us section. g e e

(4) Nothing in thig section shall be construed to promde ;Eer as,.
right to the appointment of counsel in a pesteonwcpqn oo]lateral
proceeding, or to set a precedent for any such. right, in any context :
other than the representation being prowded an indigent convicted
person for the limited purpose of filing and hugatmg a motion for
DNA testing pursuant to this section. Sy T

- i

W

(c) (1)The motion shall be venﬁed by the co::mcted perscm under

- penalty of perjury and shall do all of the following:.

(A) Explam why the 1dent1ty of the perpetrater was, or should
have been, a significant issue in the case. :

('E) Explain, in light of all the ewdenee how the requested DNA .
testing would raise a reasonable probability that the convicted
person's verdict or sentence would be more-favorable if the regults -
of DNA testing had been available at the time of conviction;
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(C) Make every reasonable attempt to identify both thé evidence
that should be tested and the spec:ﬁc typé of DNA testmg sought

(D) Reveal the results of a.ny DNA or other b:olog:eal fastitig that

was conducted prevxously by either the proseeutlon or cfefense if -
lmown, :

(E) State whether any motion for testiné unde:r this section .
previously has been filed and the results of that motion; if kiiown. *

(2) Notice of the motion shall be served on'the Attottiéy Geneéral,
the district attorney in the county of conviction, and, if known, the :
governmental agency or laboratory holding the evidence sought to be
tested. Responses, if any, shall be filéd Wwithin-60.days of'the date -
on which the Attorney General and th&"distFict a‘ttofney fite served
with the motion, unless a continudnes ig g;re.nted for good eeu:se

(d) If the court finds evidence W subjeeted*to DNA of bthier
" forensic testing previously by either the prosecution or défensé; it
shall order the party at whose request the testing was conducted to
provide all parties and the court with access t6-tHe laboratoty - -
reports, underlying data, and labofététy notes prejaared m' t:oimecﬁon
with the DNA or other biological ewdence teetmg o
4 v
(e) The court, in its discretion, may: order 8 heérmg onthe " .
motion. The motion shall be heard by the judge who conducted the
trial, or accepted the convicted person's plea of guilty or nolo
contendre unless the presiding judge determings that Judge i~
unavailable, Upon request of either pax‘ty,‘fhe courf fiay ofder, in .
the interest of justice, that the oonweted person be present af the
hearmg of the motion. I e R
VL :
(f) The court shall grant the motion for DNA testlng ifit
determines all of the following have been eetabhshed
. Jp .
(1) The ewdence to be tested is avallable end in a eondmon that
~would perm.tt the DNA testing requested in the mohon

_ (2) The evidence to be tested has been eub_]eet to a eham of -
custody sufficient to establish it has not been substttuted, tampered
with, replaced or altered in any matetial aspeet

3 The identity of the perpetrator of the cmme was, or should
have been, a significant issue in the case. ’
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(4) The convicted person has made a prima facie showing that tbe
evidence sought to be tested is material to. the igsue of the
convicted person's identity as the perpetrator of, or accomphce to,

- the crime, special circumstance, or enhancement allegation that

resulted in the conviction or sentence.

(5) The requestad DNA testing results would raise a reasonable
probability that, in light of all the evidence, the convicted person’
s verdict or sentence would have been more favorable if the results

. of DNA testing had been available at the time of conviction. The
coutt in its discretion may consider any evidence whether or: not it

was introduced at trial.

(6) The evidence sought to be tested meets exther of the followmg
conditions:

[

(A) The evidence was not tested previously. 'I

(B) The evidence was tested prevlously, but the requested DNA test
would provide results that are reasonably more dﬁ;onmmatmg &nd
probative of the identity of the perpetratqr or accomplice Qr.] ha.ve a,

reasonable probability of contrachchng prior test results

(7) The testing requested employs 2 method generally accepted
W1tb1n the relevant scientific community. ,

(8) The motion is not made solely for the purpose of delay

(g) If the court grs.nts the motion for DNA tesm;g, the gom't

order shall identify the specific evidence.to.be tested and,ﬂ;le DNA

technology to be used. The testing shall be conducted- by B .
laboratory mutually agreed upon by the dlS‘h‘th atforney ina ..
noncapital case, or the Attorney General in a capital case, g d tha

- person filing the motion. If the parties cannot agree, the court

shall designate the laboratory to conduct the testing and shall
consider designating a laboratory accredited.by the American.Society.
of Crime Laboratory Directors Laboratery Accredﬂatmn Board
(ASCLD/LAB). : .

(h) The result of any testing ordered under this section shal] be

.fully disclosed to the person filing the motion, the district, .

attorney, and the Attorney General. If requested by. any:party,.the.. - ;
court shall order production of the underlying laboratory data and..
notes. e :
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- (f) (1) The cost of DNA. testing ordered under this' section shall
be borne by the state or the applicant, as thie court may order in the =~
interests of justice, if it is shown that the applicant is hot S
indigent and possesses the ability to pay. However, the cost of any
additional testing to be conducted by the district attorney or
Attorney General shall not be botne by the cnnwcted person,

 (2) In order to pay the state's share of any tes'ting ¢osts, the

- laboratory designated in subdivision (e) shall present.its bill for
services to the superior court for approval and paymient, It'is the
intenit of the Legislature to appropriate funds for this purpose m
the 2000-01 Budget Act,

(i) An order granting or denymg a motion for DNA testing under
this section shall not be appealable, and shall be subject to review
only through petition for writ of mandate or prohibition filed by the - S ,
person seeking DNA testing, the dmtnct attorney, or the Attorney
General, The petition shall be filed witlin 20 days after the cotrt’
s order granting or denying the motion fof DNA" %és'ﬁﬁg Ina-
noncapital case, the petition for writ of faridate of pré]:ubmon
shall be filed in the court of appeal. In a capital cagé, the " "7 "
petition shall be filed in the California Supreme Court. The court
of appesl or California Supreme Court shall expedits its revieWw of a” -
~ petition for writ of mandate or prohibition filed urder this
" subdivision,

(k) DNA testing ordered by the court pursuant to this section
ghall be done a3 soon es practicable. Howeyer, if the court finds
thet a miscarriage of justice will otherwise a6 aiidl that it is+ -
necessary in the interests of justice to give priority to‘ths DNA
testing, a DNA laboratory shall be required to gwe'pnont'y to'the
DNA testing ordered pursuant to this: scctlon over TIhe laboratory’s
other pending cagework. . e

.n ‘

() DNA profile information from b:olugma] sanmles taken from a

convicted person pursuant to a motion fotHostconviction DNA testing

is exempt from any law requiring disclosure of information to the
public.

(m) Notwithstanding any other provision of'law, thé right to file
a motion for postconviction DNA testifig ptovided by this section is.
gbsolute and shall not be waived. This'profibition applies fo, but is
. not limited to, a waiver that is given as part of an agreement
resulting in a plea of guilty or nolo contendre.
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- condition suitable for dcoxynbonuclelc acld (Dﬁ ) hqg,

PO,

(n) The provisions of this section are severable, If any-
prowsmn of this section or its apphcatlon ig held mvahd, tf:mt

be given-effect without the invalid p1 ovxsuon or apphcat;on .....
SEC. 2. Section 1417.9 of the Penal, C_ode is amendgd t_o read:

1417.9. (a) Notwithstanding anyother provision of law and
subject to subdivision (b), the appmprzgte govemmenta.l entit shall

" retain all biological material that is secured in connection Wi

criminal case for the period of time that any person remains

incarcerated in connection with that case. The gqivemmental entity ... e

shall have the discretion to determine how the' e\ndence 18 retamed
pursuant to this section, provided that the evidence i retmned m,a .

(b) A govemmental entity may dispose of biological matenal
before the expiration of the period of time described in, subdmsmn
(a) if all of the conditions set forth below. are met: - ;

(1) The governmental entity notifies all df the fblldwi"ng' persons
of the provisions of this section and of the intention of the . - -
governmental entity to d.prDSB of thakmatenp.} 1Y PEISOD,.) whoasa .
result of a felony conviction in the caseﬂs c,unm;ﬂy se;vmg a . .
term of imprisonment and who remains mgg:cq;'ate;dm annqcnon mth

the case, any counsel of record, the public defender in; e county of L .‘:: .
conviction, the district attorney in the county of conv;cqu,i and. . '
the Attorney General. . Bl

L £

(2) The notxfymg entity does not recelve w1thm 90 days of

sending the notification, any of the following:

(A) A motion filéd pursuant to Section 1405, However, upon filing
of that motion, the governmental entity shall retain the material
only until the time that the court's-denial of the motion is final.

(B) A request under panalty of perjury that the material not be
destroyed or disposed of because the declarant will file within 180

- days a motion for DNA testing pursuant to Section 1405 that is

followed within 180 days by a motion for DNA testing pursuant to
Section 1405, unless a request for an extension is requested by the
convicted person and agreed to by the governmental entity in.
possession of the evidence.

(C) A declaration of innocence under penalty of perjury that has
been filed with the court within 180 days of the judgment of
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L preserved or retained.

conviction or July 1, 2001, whichever is later, Héwaver, ‘the court

shall perm1t the destruction of the evidence up6n d showing that the

declaration is false or there is no issue of 1tlent1ty that WOu.ld be -

affected by additional testing. The convicted person méy be

- cross-examined on the declaration at any hean.ng conducted under this

section or on ah application by or on behalf of the cénVicted | person . - .’ '
filed pursvant to Section 1405.

Aneed Ui Ty ©n

(3) No other provision of law requirés ﬂaaf bmlogmal avidence b T N : it

(c) Nohmthstandmg any other prov1§1on ofiaw, tha i"ight o . - I I
receive notice pursuant to this section is‘absélute’Bhid shall'mot be S T
waived. This prohibition applies to, bt 15 fist lmirted,to,fa, wiivelk - v
that ig given as part of an agreement resulung Hh aialéa of g1.ulty o e
- or nolo contendre, .

(dy Thls section shall remain in aﬁect onl)’ un111 January 1 A I - e
2003, and on that date is repealed unless a later enacted statitte . S
that is enacted before January 1, 2003, deletes or extends that date

SEC. 3. Notwithstanding Sechon 17610 of ‘l:he @overhment Code, 1f § ; -
the Commission on State Mandatés determinegs that this-act containg - - - L e e e -
costs mandated by the state, reimbursement'ts lotat ageﬁbxés and o AR
school districts for those costs shiill be:made Hlirsuant to'Paft 7 SR g
(commencing with Section 17500) of Diviaioii Y of Title's of the . os e
Government Code. If the statewide costofthbclaimfor 7 =« -1 L 4
reimbursement does not exceed one million dollars (§1,000,000),
reimbursement shall be made ﬁ'om the State Mandates C]a:.ms Fund

B '” -

." : . -
N B I R} , . . i

o . . )
e, . R
PR
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Date. of Hearing: July 11, 2001 ' e

'ASSEMBLY COMMITTEE ON APPROPRIATIONS
Carcle Migden, Chairwoman

8B 83 (Burton) - As Amended: July 3, 2001.
Policy Committee: Pubic Safety Votae:6-1
Urgenay: Yes . . State Mandated Local Program: Yes
Reimbursable: Yen .

SUMMARY

- This bill establishea and clarifies procedures for éhe'eppointment

of counsel for indigent persons to investigate and £ile motions

‘for post-conviction DNA testing, and clarifies other provisions of
law related to post-conviction DNA temting., Specifically, this bill:

1)Allows indigent comvicted ‘pérscns ‘to request appoirtment of
gounsel in writing, as specified, and requiree the court to
appoint counsel.to “diveftidata. Hnd Fild notitnd for DNA:testing .
and to repregent: convigted perscond .at futura’DNA proceedings.,

2)}Clarifies that a hearing on a motion for poatuuonviction LDNA
testing shall be hedrd by the judge who aodeptad the plea of
gullty or ‘no’ contest 1f thHa peraon was canvieted b? entry of a
" plea. of guilty or no conteﬂt“ W oo
. e . , B

T

FISCAL EFFECT

Moderate reimbursable local coﬁrt costs - potentially in the
range of $200,000 - to the extent additional counsel ieﬂeppointed
for indigent appellents resulting in additionel hearings.

" T6 ddte therd is only siidcdotal informatich regerding the’ Hlmber

of poet-uonviction DNA' requésts. The anabling legislation has only
been in:place Eor seven montpp- - nas et
CO B S S PN o Ty e In;l;j"r'. T

sgeeettae . e .. . . . TV
I I I LA e f . K BELMRE L

1)Rationala . BB 13%%!-(Hutton statutds of 2000), redquires

) appointment of counse; for indigent persons. who b:ing,e potion
‘for posts cOnvictiop DNA tedting."“There 1s, - hoWever, gome’
ambilgiity &5 €6 whether the edu¥t’ cenaappoint dolmesel prick to
the filing of the moticny: This: bill establishes dprodedure For -
counsel to be appointed to investigate and prepere the motion to

'Veneure that vaiid claims aré not ﬁiamiﬂsed

l‘-’ “ -

1 - ‘.t""'.‘.'

2)Current law* provides that a: paxsen ccnvicted of & felony may
make 8 written motion before the court for DNA testing. The

. motion for DNA teating must explain why identity was an issua in’
the cage, explain how DNA testing would raiss a reasona)
poBaibility of & mors” favorable Verdict, and fake réaeonable
abtempté to’ idEntify tha évidente.-that should'be*teéted and the -
- typa: of DNA: testing- sought..\ e v .

Analyeis Prepared by : Geoff Long / APPR / (916)319 2081
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STATE QF CALIFORNIA

COMMISSION ON STATE MANDATES
580 NINTH STREET, SUITE 200

SACAAMENTO, CA p6814

PHONE: (618) 323.3562

FAX: (91B) 445-0278

Z.mall; ceminfo@cam.ca.gov

QRAY DAVIS, Gavarnor

- October 5, 2000

~ Mr. Leonard Kaye -
County of Los Angeles
Auditor-Controller’s Qffice -
500 West Temple Street, Room 603
Los Angcles CA 90012

And Aﬁ"ected State A genczes and Injerested Parties (See Enclosed Mailing List)

RE: Claimant’s Amendment to Test Claim/Draft Staff tAnalysls e, b
Mentally Disordered Offeniders' Extended Commitment Proceedings -
CSM 98-TC-09 o -
Penal Code Sections 2970, 2972, and 2972 i
Added end Amended by Statutes of 1985, Chapter 1418; Statutes of 1986 Chapter 858;

Statutes of 1988, Chapters 657 and 658; Statutes of1989, Chapter 228; Statutes of 1991,
Chapter 435; and Statutes of 2000, Chapter 324

County of Los Angeles, Claimant . : : I ' .

Test Claim Amendment -

On September 19, 2000 theé cldifhant filed an afiendnient to this teét claim with the Comrmssmn
- The amendment added Penal Code sections 2972 and 2972.1:(as added or amended by Statutes
of 1986, Chapter 858; Statutes of 1987, Chapter 687; Statutes:of- 1989, Chapter228; and Statutes
of 2000, Chapter 324) to the test claim. These code seétiohis establish the procedures for the
court hearing on the petition to extend the commitment of mentally disordered offenders beyond . '
their parole termination date, and establish the rights of the offender, including the ngﬁt to a trial '
by jury and the appointment of a pubhc defender for indigent offenders.

Pursuant to Govétnierit Code’ sec’aon ‘17557, sibdivision (c), the cléimant fmay Emend the test

claim &t any time prior to & comrmss:pn haarmg on,the clalm w1thout affectmg the ongmal filing .
- date as long as the amendment: substantxa.lly relates to.the ongmal test claim.

Staff finds that the amendment wh:lch adds Penal Code. sectlons 2972 and 2972, 1 substanually
relates to the original test claim filing. Aeccordingly, staff has analyzed these code sact:ons in the
draft staff arualys:s : copy of Whlch i enclosed for your rev:ew and comment

 Written Comments

Any party or mteresfed person may file wrltten comments on the test claun ameridment and the
draft staff analysis by November.6, 2000.- You are advised that.the Commission's regulations
require comments filed with the Commission to be simultaneously served on other mterestt:d :
parties (of the rnallmg list), and to be accompamed by a proof of service on those pm'tles . .
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Ch— C—— e

Mr. Leonard Kaye
. . October 5, 2000
' . Page2

If you would like to request an extension of time to file comments, please refer to section
1183.01, subdivigion (c), of the Commission's regulations.

Hearmg

~ This test claim is set for hearing on November 30, 2000 at 9: 30 a.m. in Room 126 of the State
Capitol, Sacramento, California. Please let us know in advance if you or a representative of your
agency will testify at the hearing, and if other witnesses will also appear. If you would like to
request postponement of the heanng. please refer to section 1183.01 (c) of the Commission's
regulations,

Please contact Camille Shelton, Staff Counsel, with questions regarding the above.
Sincerely, ' -

A

Paula ngashl
.!J . Executive Director

c. Test Claim Amendment, and Draft Staff Anélysis and Sﬁppdrting Documents
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“ EXHIBIT F

%
z

o . L . . v
EPARTME T OF EraYy DavVIE, BOVERMOR
‘ Q“hrnﬁ?"". AN B 918 L STREET B BACRAMENTD UA B 9589140706 o www.nqr.s.h..nnv

‘Decamber 18,2001 : : S o
| RECEIVED

Me. Patlabigashi - o . T T o DEGp Gt
Executive Director o ' C” J_!@?iﬂﬂj

. Gommls;lnn on State Mandates , STATE :
980 Ninth:Street; Sulte-800,, -~ .. .. -

Sacramento, CA 95814, . . . Coe T MANDATES .

Dear Ms. ngashi. et e e L
""1’-& Ry r Ty .

As rat{heste,d,i@ ypu;{(l‘_eger fN Sriber 15,2001, the Department of Finange has, l;ewewad the

) test claim subpitted by Hgeles County (cllriat) asking the. Qammi@gpn 1o dgtermine
whether spetified, oos fiehre: ad un ar: - Chaptar Ni: 843, Statutes. of 2051 ( ‘Bunt n) ars
relmbursabls state manda’ted GoMth (Glaim No: CBM:01-TEx08 "ost Canviction BNA Oolirt
Prodeedings.Test Qla] dment") Claimant has ident{ﬂad the followlng new dutles,’ whlch
it assérts are miﬁbursaﬁle é"rn’apdh g8 o , :

-..-0-
:n'.(.

______

s - Appointing counsel to Investigate and ﬂle a rnntlon. tf apprnpﬂate for post-conv‘icﬂon
. ' ~ DNA testing for Indigent convicted peraons
}

"« Providing notices to Indlgent convicted persons, who may have walved thelr rights as
part of a plea agreement or plea of nolo contendre, that their right to ﬂle a motlon for
post-conviction DNA testing cannct be walved.

_The Department of Finance concurs that tha regulrements of Ghapter 943 Statutes of 2001,
‘create a reimbursable state-mandatad local program.
\ As requlrad by the Commlssion's regulations, we are including & *Proof of Seivice" lndicat:ng
' that the parties included on the malling list which accompanled your December 10, 2001 lefter
have been provldad with copies of this fetter via either United States Mail or, in the case of other -
state agencies, Interagency Mail Serviee, ’

If you have any questions regarding this letter, please contact Todd Jerue, Principal Program
Budget-Analyst, af {916) 445-8913 or Tom Lutzenberger, state mandates claims coardinator for
the Deparlmant of Flnance at (916) 445-8913,

‘Sincerely,

NUIM, &;\uﬂ’j\_
S. Calvin Smith
Program Budget Manager

Attachments

‘z;. -

.‘f‘;

DEC-1B-2804 18:14 _ 915327@%3] = P.21L
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DEC-18~01 TUE 05:48 FM  DEPT U FINANUE . FHA NU. B103C1uEcD

Affachment A | L

- DECLARATION OF TODD JERUE -
. DEPARTMENT OF FINANCE
CLAIM NO. CSM;04-TC-08~ =", .
¢ LA e

3, N
st

1. | am currenfiyiemployed by the State of California, Depariment of ﬁnanoe'(l-"\nance). am

farniltar with the dutles gf Finance, and am authorized to make this declaration on behalf-
. : AHRA S . ) Lo .

- LT . R S

R »(": h,( '.'..;5 e -:.’ Wb . . AL ) I . Lt . ._,'!‘-\ ‘ ;). , - -f_';- . "_ . .
2. Wa'cancur that the Chapter No. 843, Statutes of 2001, (SB 83, Burton) gBctions Televant
to this claim are accurately quoted in the test clalm submitted by clalmants and,’ ©. . - .
therefore, we do not restate them in this declaration. '

R

nent B ie'd s bopy of Finarice's analysls:of SB 83 prior to its enactment as

o ebrm i3, Statited’of 2001, (SB 83, Burton): Finance hotes that altfisiigh thiere .
hay be soms lotal osts et Areslt of Chapter. 043, Statites of 2001, ItisUnkngw -~

how riEny-indigant, conVietad péoplewould raquest pstoofvictign DNAesting. -~ -+ 7 1

. . Aot SHE L

“e s

1 certify uﬁder penalty of perjury that the facts éet forth i 3 eforeq[cﬁ'ngbr atrueaﬁd con‘eatnf .
my.own knowledge except as 1o the matters thereln stated as infofmation & bellef and, ‘as b -

thosg falters, | believe them t6 be thie,” s '
i ”)
.

Docombon 182000 7,,@%%@
. at Sacramento, CA SRS . - Todd Jerue

- 222 :
DEC~18-2021 18:14 = 9163270225 9P P.B2
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PROOF OF SERVIGE

Test Clalm Name:  "Post Qonvlcﬁon DNA Gpurt Proceedings Test Clalin Amendment"

Test Claim Number: CSM-D1-TC-087 ... : ’

l, the undersignéd declare agfollows: - .

| am employed i the County &f: Sacramenfo Stqte of Caﬁfomia, 1'am 4 B.years of age oraolder_ :
and not a party to the within enﬂﬂed cause,my ‘business address 1s 815 L Street. 8th Floer,
Bacramento, CA 95814 DR A PRSNR , e R s
On Decembel‘ 18,:2001; 1 gefved the. attagnqd recommendation of tha Departrnent of F‘nance In
sald cause, by facsimile to'thd Gomtnisslon C}p $tate Mandates ant by pleicing & true copy
thereof: (1) to claimants and nonstate.qge cles ghclosed In a sealed erivelope with postage
thereon fully prepald ifthie: United Sfa éa([j‘alLat Sacramento, California; and (2) to stelte’ -

" agencies In the normal pickup Iocntion’a 815 T8treet, 8th Floor, for Interagency WMall: Serv]tze. _

addressed as follows: R

\ A-18 et '

Ms. Paula ngash! Execu’dve Dira Stata Controller’s Office : -
Commisslion on Staté Mandate;s. o2 et Dhnsion of Accounting & Reportlng
080 Ninth Street, Sulte 300 - "7, " - ° Attenﬂun GlennHaas" . .-

- Sacramento, CA 85814 T % 7773301 © Street, Room 500
Facsimile No. 445:0278 - ... - 1. - SaCramento, CA 95816 )

, . . : RTINS -:;;’(,. j D-S " ' < \., B PO
. Department of Comections-, - .. .. ... “Office of the Attornay General R T
) Altention: Sharon Joyce - 7 7Y Attention: Manuel Medelros S
. P.O. Box 942883 1300 | Street '
Sacramentio, CA 94283 Sacramento, CA 95814
. e :
County of Los Angeles Los Angeles Cotinty Sheﬁﬁ‘é Depaliment
Department ofAudttor-Controller _ Aftention: Leroy Baca”™ =
. AtteAtion:-|8bhari Kaye:. ... 4700 Ramona Boulevard
\ 600'West Tahple Sireat-Suite soa ] Monte y Park, CA 81764
Los Ange es, CA 90012 o :
Rivsrslde County. Shariffs Accountlng Mandate Resource Services
-and-FlnanceBlreag- .. .- Aftention: Harmeet Barkschat

Afténtion: Robert Brooks =™, .. 8254 Heath Peak Place

4095 Lemon Street - - Antelope, CA 85843

Riverside, CA 92502 ' ‘

Department of Justice ' - MAXIMUS .

Attentlon: Gary Cooper Attention: Allan Burdick

- 4949 Broadway, Room G114 . 4320 Auburn Bivd., Sulte 2000
Sacramento, CA 95820 Sacramento, CA 95841
®
DEC-18-2001 18:14 - .31532725:233_ _ ey

P.B3




. DEC-18-01 TUE 05:48 PM  DEFI OF FINANGE

Deperiment, of Finance
Alterition: Tom Lutzenberger
915 L Street, 8" Fioor -
Sacramento, CA 85814

Spector; Middistor, Young, & Mlnnay, LLP
Attention: Paul Minngy = - ,
7 Park Center Drive
Sacramezn:c:: ‘CA 95825

.
Reynolds” Oonsultlng Group. !nc Ve
Attentfom-Sandy Reynolds C
P.O. Box 887~ e "
Sun GHy; TAi 02586 -, :

State Controller's Office
Division of Audlts
Attention: Jim Spano . = - . -
. 300 Capliol Mall, Sults 518 .- -~ - . )
Sacramento; CA 95814 {ERNRIETHARE

Shields Consulting Group, Inc.
Aftention: Mark Shields
1636°36™ Street - « - -
Sacramento, CA 95818 -

Wellhouse and Associates: -+
Attention: David Wellhouse
9178 Kiefer Boulevard, Sulte 121
Sam-amentu. CA 95826

-

~ Attention: Steve Kell

Mandated Cost Systems, Iné; . - _"
. Attention: Steve Smith ' '
‘2275 Watt Avenue .
._ Sacramento, CA 858258 "+ '

- f'“‘."ji‘:;! o

FHK NU. Y1082 U2z Uy

California Staté Assoclaﬁoh of Counties

1100K Street, Siilte 101

" Sacramento, GA 95814

.Yolo. County District Attnrney's Ofﬂce
Attenﬂan' Frank McGulre '

P.O. 'B% 1446
Woodland, CAQST?G

S’rate Sheﬁff's Assomat\on -
doan Phillips.

. SB 80 Coordinator
. Audttor-Controller's Offica _ .
-Riverside County Sherif's Department )
.. Attention: Mark Sigmah pen : '
. 4080 Lemon Strggt, 3% Floor~  ~ L
. . Riverside, CA 92502

PG

| deolare under penalty of perjulzy uncler tha ia% of the State of Calﬂ’omla 4hat !he foregolng s
true and correct, and that this declaration was executed on Decernber 18 2001 at Sacramento,»

California;

DEC-1B-2884 18:15

224 N : - o
9163278225 : :
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LUEBUTLOTUL UL UWAUU 11 ML W LW 1 WL WM Ve

AT"A"”"’@” 5 | DEPARTMENT OF FINANGE BlLLANALYSlS Ler ¥

’ - L ' ER:SB 83
AMENDMENT DATE: July3.2000 BiLL NOMBER: &,
posmon- Opposs - | AUTHOR: . Burton .
ulLL BUMﬂg I FnrenslclTesting ‘Post Ggqvicﬂpn _‘ g ..'_: SN TRE SURIEEE

- !! “[’ et . Ll .
Thls bill would allow an 1nd|gen{. ccln\ricted persnn to reques’l a: coﬂlt?-appnlnted cuunspl for a post- ;
* conviction DNA investigation and if appropnal;e, to ﬁlp a motloﬁ for DNA 'lestlng : .

. F&ALSUMMQE( wroS T

. : '---.\-,. -
4 i Il;‘.‘?

Judicial Coungll staff lndlcate lhat any. ::asts to thi coum‘- resultlnd fl‘orn ihls'blll would be minor and could
be met within existing resourcés,- ot :

Kl

vy o .

By requiring that counsel be appoinied tu mvestlgate and, if appmpnale f' lea motlon for DNA testlng, thts
bill would result in a relmbursable state-mandated local program. Since #t is unknown how many Indigent,

convicted people would request past-cenvlctlen DNAiestlng, wa are unable 1o esﬁmata the costs of this "
mandate, . )

e

]COMMENI;?'.' e e e

L3

"The Department of Flnance Is oppased to- thls fneaéure Elnee it would creale a mlmbursab!e atata-
' mandated local grogram. : , . :

In. addltlon. we nole that the 2001-02 Budget BIll, as amended by the Budget Conference Commitiee,
' Includes $800,000 for the Innocence Protection Frogram, which would establish a two-year pllot program fa
asslst convicted persons in preparing the mation to request post-conviction DNA testing. As sich, Itis '

nclear whether there is a need o provlde court appointed counsel tp |nvestl|ate and file a motlon for DNA'
ﬂsting at this time.

Exlstlng law:

= Allows a person conwclecl of'a feleny, who is currently nnpnsoned to flle a motion requesting DNA
" testing. , ,

e Provides lhat the court may order a hearing on the motlnn and requires the trial court te appolnt counsel \\_
. for an indigent person bringing such a motion. = . _ l .

. Requires' the court to grant the motion for DNA testing if spéciﬁed condltions are met.

This blll would clarify existing law ragarding the process for requesting and appeinting counsel foran- -
‘Indigent convicted person who requests DNA testing by requiring such an Individual to make a written |
request for DNA testing to the court. This request muist contaln specific information regarding the relevanc«_a
of DNA testing and whether or not he or she has previously had court-appmnted counsel for ‘lhls purpose.

AralysUPnelpal Bate — Frogram Budget —5 -
(o";zl?T R L T e Tl
gt Gpcews. 7hele chl) %M‘rﬂm\ .
' Del:larimal@ﬁ@ﬁwf&md b , Date ‘
' Robert D. Mlyashlrcyl - . JUL 13 200
' Bovernors Office; - Date: Positlon Noted_______
. . N E /[ 7 /a / Position Approvecl
Position Disapproved

BILL ANA| YSIS .
:5B83.1B38.d0cCG 7/10/01 1:256 PM
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. BILL ANALYSIS/E ROLLED_BILL REPDRT. CONTINUED ‘ '

AUTHOR . AMENDMENTDATE . BILL NUMBER

I-ju _‘ s

J. Burton . _ © July 3, 2001 ' ' ' SBE3 -

If tha court determines that the individual Is indigent, and coun.sgj has not previous!y bean appomtéd for this .
_purpose, the eourt would be required to appaint counsel to investigate, if appropriate file a motion for. DA '
testing, and rapresent the corivicted person for-purpeses,of qbtaining DNA festing. 1fthe couit datermnnes

' 4hiat the individual is Indigent, and coursal has been appojried f for! this purposé in tha past, ihe oourt could

' tits discretion, appolnt counsel for the purpose of obtalnmg DNA testi g

Thrs bl would also specify that if the court finds that evidence was subjarﬁ.ed to DNA or other forenslc 2y
testing previolisly by elther the prosecution or defenge, the court would be required to order the party at
whose request the testing was conducted 1o provide all‘part?p 85 'with access 1o the’ labaratory raports
underlying data, and Iabnratory notes prepared in connection with the testing that was previously -
conductéd; :

. . ol kS “
.
e L R
a0

- _.-‘ ot Tron .“..!.,. o

VU A R S

- .50 T '{Flsml Irgpam Flgcalﬁ"eai T D
Code/Mepartment LA {Dolars in Thousands) -
Agency or Revenue cO PROP : . . . Fund

« Type RV 88 FC 2001-2002 FC . 2002-2003 FC 2003-2004 Code .

0250/ Judiclery . SO, . No No/Miner Flscallmpact-——-——-—-—--. 0007 .
0450/Trial Court ' LA™ No - s No/Minor Fiscal impact - . 0001
'D820/Justice LA HNo e S Flscal Summary ——- — - pboT "
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Mailing List for County of Los Angeles Test Clalm

EXHIBIT G

Commission on Staté Manddtes Claim Numbeér CSM-01-TC-08

Ms, Harmeet Barkschat,
Mandgte Resource Services
8254 Heath Peak Place
Antelope, Callfornla 93843

Mr, Steve K=il,

California State Assooiation of Counties
1100 K Street; Sulte 101

Sacramenta, Callforia 95814

Mr. Allan Burdick

MAXIMUS .

! :Aubum  Blvd, Suhz 2000 .
: Sammentn. Calll'nmia 95841 '

Mr. Steve Smith, CEO

Mandated Cost Systems

2275 Wam Avefiue, Sulte C
Sacramento, Califomia 95828 - -

@

- Mr, Frank McQuire
Yolo County Dismict Atomey's Otfice
P.D.Box 1446 B
Woodland , CA 95776' =

T

{ Bary Cooper. Bureau Chmf‘
Department of Justice

4949 Broadway, Reom Gl 4
Sacramenta, CA 25814

- ‘.'",:' e

M. Steve Shlelds. ., )
Shields Cunsulling Group, I,
1536 36* Street

. Sacramento, CA 95816

FEB-15-2p82 12:85

ost Cnnv

iction
M. Paula Higashi \%ﬁy’
Executive Director o' _

Commission oh State Mandates

980 Ninth Street, Suite 300
Sacramento, Callfomis 95514-

Mr. Jim Spano,

" Srate Controller's Offos

Dlvision of Audits ( B-B) _
300 Cajiitol Mall, Suit 518~ " 5

" . Sackamoito, Californin 95814

T T gy

Me. Sharon Joyee,.Staff Counsel,
Department of Correations

P.Q, Box 942!33

Sacramen:a. CA 94253-0001

Mr. David Wellhouse -
David Wellhouse, & Associates, Inc,
9175 Kiefer Blvd., Sultnlol

"Sacmuénm.CAQSBZG Wew i n oL i

i
feas - :
CREE ORI S

Mg, Séfidy Reyiiolds, Presldent -+ -

Reynolds Consulting, Ine.

P. Q. Box 537

.Sun, CIty;CahfomiaQ;sss T
L - A RO P T S

" Ms. Jaan L, Bhillips; Exesuilve Dirésior ™ -

California State Sheriﬂ's Assocmiun
P.0.BoX 890790~ + "%, 5 ta L Ui
West Sacramento, CA 95898

TN el s

' Ms. Tom Lutzgnber’g_g Prinoipa.[ Annlys:

Deéparthiénit of Fifisnce”
915 L Street, 6 Floor

Sacramernita; CA-95814 . . o oD oo

Cou Proceedm s

v

Mr. Leroy Baca, Sheriff ‘
Los Angeles County Sheriff's Depmenf '
4700 Ramona Bivd,

Monterey Park; Califomnia 91754

. r Kenhﬁ P;tersen. Pm:dem
" Sixién & Associates
. 5252 Balboa Ave,, Sulte 807
" ~8an Diego, Califomid 52117

B~

Mr. Gle.-nn Haas, Bureau Chief

" Stits Controler's Office

Divisien of Acoounting & Reponing
3301 C,Steees, Sujte 500 )

Sacmpznto. Cpllf‘ornla 95815

l""’:. LT

Mr. Rnbeﬂ Brooks, Slaﬂ' " Analyst I
Rivérside Cunry Sherlffs Adet. & Fin.
4095 Lemon Street, P. O. Box 5 12
Riverside Ca: 92502 :

. ; , v .| H I .

" M. Pauil Minney,

Spestar, Middletan, ‘(nung & Minney, LLF
7 Park Center Deive

*Sagrafients; Callfornia 95825

[ -
1.3 - -

Mr, Mark Bigiin, SBS0 Coiordinator
Auditor-Controller

* Riverside County

4080 Lemon Strest, 3" Ploor

e, CASZSD),

T e, st i
Tl ER S

T Ms Susa.n Ganaoau, Semur Staff Anomey
- Depdrtment of Finance

515 L Street, Sulte } {90

‘. Sacramento, CA-95814

A

- k -“.b \n‘r& B "o

Pﬂs‘l-lt“' brand fax transmitial memo 7671 {ﬂ ol :;an > ‘.‘,(—
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ug:,r-.g 1»(;31? LOQ,HANGELES ' ' :
F-AUDITOR-~ QONTROLLER . S

DEBARTMENT 0]
. KENNETH HAHN HALL GRADMINISTRATION: - .
, 500 WEST TEMPLE STREET. ROOM 525 . O
: LOS ANGELES, CALIFORNIA 90012-2766
PHONE: (213} 1 914-5301 FAX: {z 13) 626-3427

i, TYLER McCAULEY : ‘ S
AUDITOR:GONTROLLER . - - AR

STATE OF CALIFOR{{IA. Goi ty

Hesmik Yag’hnbxan 3faness, l am und at all times hereln menﬂnned huge beg_;;__a c.lt]zan. of the United States nnd ] resldem qt‘ thu
County of Los Angeles, over the age of elghteen years and not &: PAYY-10 NOF. Inwggsted in the within action: that my" biisthess
addrcss is.603 Kenneth Hahn Hall of Admlnl.strarlon. City of Los Angelea. County of Los Angeles, State of Californ(a;

- ‘3»[»- R n;{‘

Thaﬁpn me_]_ﬂh_day nf February 2002, Isarved lhe'iﬂuhéd *
. Q,E . .. .. l .u- . e .

Ducumems Ravnew ‘nf’ Stiite Agencjf Comments' Los Angeles Copnry Tesr Clgf;n‘, psj:v Convmuuw DNA Court Procegdmgs y
{CSM 01-TC-08), indluding &' pagelener of J. Tyler MeCauley datad 2/14/02, ard & ¢ page atlachmens, all pursuant o C'SM)ﬁ!- -
TC-D8, now pending before the Cammission on State Mandaies.

-—

upon all Im:ergnied Partl’elsilr 't ,¢:anachman: hereto nngl by |
(X] by u-ansmltﬂng vI'aaf;rs;;pllc the. document(s) Ilsted absove ﬁo f.he fnx number(s&l sgt forth below on this datc ' e
Commission on State Mandates - FAX as well as mail of originsls. C .
[] by pla:lng [ )wus cc:?ies [ ] original thereof enclosed;in.f, sealagl epvelqpa addressed as stated on the amhed.
rnanlmg l|st. - A e a .
. K ] m. ,'3.;'] l . - . i '- = . PR

[X] byplacing the: ﬂocum;p@;) lmrd above in a sealed mve!upe withi -pasmge therédn fully prepaid, in the United.
Staces mail at Los Angeles, California, addressed as set forth below, -
(1 by persona]ly. dal!v;ring m; documenr(u) lmm;l abqvg 1o ;pq gersom(&as sgt t‘orrh below &y the mdicated address. ‘
SRS LIV i s WAt et SR T §

HUBCIRE PLEASE 5EE ATTACHED MAJI.‘.‘ING LIST .

. : R -ﬁRE L7k it el L |
That | am rzadﬂy f'amhfaﬁ'wr:h the busl.russ practice of the Las Angeles County for collectlun and procassing of conespondence for
mailing wish the Unkad Suites Postal Service; and that the comrespondence would be deposited within the United States Postal
Service that same day iﬁthe ordlnary ¢ourse of business. Sajd.service wes madg at & plage where there is delivery service by the
‘United Siates thail anq a"ﬁhafe g g regular communiéation by rnull Eewig‘"ﬁ':ﬂi' Lng:e nf in#lling and the place 30 nddressed '

1 denlnré under penatty of perjury that the foregoing is true and cnr:ect. Pop R et

Executed this |3th day of February 2002, at Los Angeles, Cahi‘umia.

- L ]
. \: -:.';"‘-':“",‘ S I'."‘.'H"" -:‘ et oaet Hﬂ-ﬁmikr?‘t@s;hﬂgsm

. 228 BN ' ‘
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COUNTY OF LOS ANGELES g
. DEPARTMENT OF AUDITOR-CONTROLLER . . ... 4%

e RENNETH HAMNHALL OFABMINISTRATION. "= ©° " - v,

= 500 WESTTEMPLE STREET, ROOM 525 -
LOS ANGELES, CALIFORNIA 50012-2766

PHONE: (213) 974-8301 FAX: (213) 626-5427

" LTYLER MoCAULEY
AUDITOR.CONTROLLER

February 14, 2002 L T

Ms, Paula Higashi

ExecutiveDlrector e e
\“jﬂ*;f‘&&; x;rem SmteMmda;es R
-, 980 Ninth Street, SUite 300, < - & w1 ey L
Sacramento,_Oahfama 95814 R s A S e

Dear Ms. H.!gashx

Revnew of Stﬁte Aéency Comment.s* Las Angeles Caunty Test Clalrn

.z} O : Rl » -
We concur wnth tﬁe State Department @ﬁ'f mance cqmments [attached] the
only comments recewed n thxs matter.

: Rt <
Lo - R A A T .._~1.,:;1 - sl -u--.."p B T A THN

iy ST LYE

- Leonard Kaye of my staff is available at (213) 974—8564 to answer queshons )

you may have concemmgt!us submxssmn, g e gy e ;
]- o | ] Dot --.n ¥ .- . -3” -;:;.;-.4'-: W e, e 2
’ Chas o N "V h 3l Sy i
YA s, ‘»}r e __'a.‘* Wl * A1
, Vary tiuly yours, ‘
. . o Ay el REERRIR ,o -
- v . .7 s )"!;ZL" )- ST ‘ ‘:!—' AR ‘ v :-
1. Tyler McCaley "~ . R
Auditor-Controller
JTM:INLK S
Enclosures ; . T m e

L

FEB-15-2002 12:86 229 9 . P.B3
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LTRSS L gvader 0 EmEAaMENTD

Decamber 18, 2001

Ms. Paula Higashi
Executive Director
Commission on State Mandates - e
880 Ninth Strest, Sulte 300 R '
- Sacramento, CA B6814 : ' ‘ . e

Dear Ms, Higashi: e | o S STl
"J'-..‘.i Yty l
* As requested in your letter of Navember 13, 2001, the Departm g ntof. Flnanca,l;las ruviewa,d the---,
test clalm submitted by the Los Angeles Gounty (zlaimant) askifg | the currirnlssmn to detbrrnlna .
whether specified costs incurred under Chapter No. 943, Statutes of 2001,'(SB 83; Burten) - ara '
relmbursable state mandated costs (Claim No. CSM-01-TC-08 "Post: Gopvict)on DNA Cour:. -
Proceedings Test Claim Amendment”). Claimant has Iidentified the fonowlng new dutles. whlch
It asserts are reimbursable state mandates: ' Sy if o
s Appainting caunsal to investigate and file a motion; if appropriata for post—convictlcn
ONA, testing for lndigant canvlcted personu T RN B TR

" Pmsdingfa&ices’io nnulgéhf A AaTaa Eﬁrﬁﬁn& e m'ay' HE‘GE‘WEI%%‘;?:- rights as
part of a plea agreement or plea of nolo contendra that their rlght to ﬂle a motlan for
pcst-conthion ‘DNAtasting cannotbe wa1ved n “‘"‘.‘ LT CE

},' P ..\. un' o

Tha Department of Finance concurs that the roquiraments of Chapler 943 Statutes of 2001
create a ralmbursabla state-mandated local program AT SEE AR IE T ;
. As required by the commisalnn's regulaﬁuns. WH aro lncludlng a “Proof iof Servlce' lndicatlng
that the parties included on the malling list which accompanled your December 10, 2001 letier '
have been provided with copies of this letter via either United States Mail or, In the case of sthar

state agencies, Interagency Malil sarviee et e

If you have any questions regarding this. lettqr. please eontact Todd Jarue, Principal F‘rogmm
Budget Analyst, at (316) 445-8613 or Tom Lutzenbergar, stéle mandatas c(arms coordinator for -
the Dapanment of Finance, at (816) 445-8913, o
Slncere!y.
Lolvua, a‘;\wﬂ_

8. Calvin Smith
Program Budget Manager

. Attachments

230

FEB-15-2002 12:86
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'Aftachment A ” o S o '

| .E‘\ DECLARAT‘DNlOF"TODD JERVE . R PR S TNt e gty
' DEPARTMENT OF FINANCE : o o SRR
CLAIM Non' CSM-O“-.TG‘.QBJN*,' T -J':‘ Lt Aw e LR KT . . ';!:":’__.—’_";:’ e , ) . - - i

sgma e . .
R
N 3 v

1. {am currently employed by the State of Calrromla. Department of Financa (Finanga),am. 1; P
famitiar with the duties of Financa. and am au!horized lo maka !h(s declaration on behalf
Of-FIN@RCEa:: « (W o[ W0 w0 2 Leali § B e e T R R e

: 7 LU P "' - i-.
2, We concur that the Chaptar No. 943, Statutes of 2001, (SB &3, Burtnn) section§ ralevant
~.+ {othis"dlaim-ardtaceuratély Gloted in Alie;test clali;submitied bv clalmantsaand et SRS

: -ﬂwarﬁf&ré“m dainot restaté™hem Inrthh\'deglgraﬂqn,“ e e
+ 2ol ‘ld’ "ﬁ' LT £ R AP Y CAFEFURT SN B zg'}f“kf‘\r?l:“ VR S N

3, . Attachment B is a true copy of Flnance's analysla of $B 83 riot to s enactment a8 1 eni. ..

Chapfer No, 843, Statutes of 2001, (SB 83, Surton).. Finance notes that although there

may ba soma local costs are a result of Chapter 943, Statutes of 2001, It Is unknown  _=3ywssuis o

] how marpy lnd;gant. conylcted poople would request pnst—cnnv!ctlon DNA testing

1

Qky Ve L QR g p g g Mgl wrign MY

! certlfy undar panatty of parjury that tha facts set forth in the fnragolng ara trua and correct nf - -1:_{: '
' wng#tknuwiadgae exc?tgt,g;. ta the | mattars therain stated as infarmation or bel‘af and as to
aHars;  allevs' érn [EBOIUR, emw  GRET TRs

. ; 4_!1‘_,".{.! AL \_. IR W TR ,.-. . L P
W, D v oW . e o \
. . ; .‘ ‘. L -hjt‘_tl.p;ﬁr_u “fi!-'--“!_}'ﬁ'-#'"‘u Gt s [OL L
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¥ &
it
(o
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s
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FEB—ls"ZBWEI llizd . - : . [ reoor oy

i VErFARINENT W FINANGE SILL ANALYSIS Pt I
AMENDMENT DATE: . July 3, 2001 . BILL NUMBER: 5B 83
POSITION: Opposa . AUTHOR: ). Burtén
BILL SUMMARY: Foranalc Testing: Post Convictlon  + . . ity Tii e - "‘ i
’ L -’Lh,a % Q{ ;1:"'-’1.1‘.

This bill would allow an indigent, canvlctsd person to request a couﬂ-appulnted goLnsal for a. post--
' gonviction DNA investigatlnn and, i appropnata 1o file a motian for DNA tasting. :

EISCAL BU-MEI&RY “'."--" X :.T . IR A . - ‘ffé-"-.\.‘zf“'_'.‘ A '.,l oL | S

AT s maggh, T . . Cate . [N
R L VIS 7.| S e, "P“ :. "H\ W n'__", ..-;ft .-j ool N N 2l S ,.(‘x h. LT,
, h

Judicial Council staff lndicate that any :csts to tha courts resulting from this bill would ba mlnnr and could
be met wlthin axlsting rasnurces

O L LR S Y LY LIS S v
By requiring that counsal b‘é*appmnted'ta Ifvestgate and,df appnnpriate fllesa motian xfr.n‘::»lDNA !estlng. thls
bill would result In a reimbursable state-mandated: Iooalepmgramt SIncﬁJHs,unknownthaw many indligent,
convicled pesple would requesl pnst-convl:ticn DNA testing, we are unnbla to astlmate ihe costs of this

mandate, T IAYRIEE, B S JAS gt
EERA s v
AR ! [i" q‘i ha LA
. i, [f CRRY T - .~ P
I!”!!ENTS AR Yok T e e e gE

":'V.. ;'llur (, s i ' "'1 ‘-;lﬂ‘?'
The Department of Flnanr.e_ |s oppusad ta Ihls maasure slnca It waulé create a raimbursab’f‘a stafe-
mandated local PrOGIAML"" 0 2yifl e 77 odth b0 sl muizen e .m VST L gy

R whks ~*1’1 ' v‘i’“r‘ T g iy oty !' . @ T | .r .
_ In addition, we note that the 2001-02 Eudget BIII as dmended by the B,g t')&ﬁ mnm Lo it {=F- KO
Includes $800,000 for the Innocence Protection Program, which would establish a twa-yuar mﬂ‘pragram to
assist convicted persons in preparing the motion to request pest-conviction DNA testing. As such, it is
unciear whelher (here is a need to pravide court appainted counsel to investigate and fila a motlon for DNA
testlng at this time. :

Exnstlng law:;

e Allows 3 parson convicted of a felony. who is currantly imprisoned to flle a motion requesting DNA
testing.

= Provides that the count may order -a hearing on the motion and raquires the trial r.nun to appoint counsel
for an Indigent person bringing such a motion . .

» Reguires the'courtta grant the motion for DMNA tastlng if specified conditions are met,

This bill would clarify amstlng law regarding the prncess for raquasting and appeinting counsel for an
indigant convicted person who requests DNA tesling by requiring such dn Individusl ta make a written
request for DNA testing fo the court. This request must contain specific infarmation regarding the relevance.
- of DNA !est\ng and whether or not he or she has previously had court-appolnted counsel for this purpose

Analyst/Principal ' ﬁite Program Budget Manager Bito -
(onza:l%'r Jaria O M S. Cllvin Srufh noo 'HW-”
et Geosun 7/t7e) ﬁ“ MWMM - |
.Depanm e - NGRS 7T T
Sparm O by B g 20
Reobenrt D, Mlyashlro
Governor's Office: ' Date. Position Noted______
N E /{-7 /a , Posliion Approved
Position Disapproved

Bl ANA!I YSIS . Farm DF:Q:MM

‘58831838 docCG 7110101 1:26 M
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FEB-15-2882 11:23 . ' ‘
BILL ANALYSIS!ENROLLED BILL REPOBT:{GDNTIHUEDL : rorm Chal e
AUTHOR TAMENDMENTDATE .~ - BILLNUMBER,
' J, Burton ) C T July3,2000 e s oo sa 83

.ﬁ . court determlnss that tha individual is indigent, and counsel has nut previously bean :ppulnlad for this
purpese, the court would be requlred to appoint counsel o investigate, if appropriate file a motion for DNA
testing, and represant the convicted parson for purpeses of obtaining DNA lesting. If the court determines

* that the individual Is indigent, and counsal has baen appointed for this purposa in the past, the court could,

* at ts discretion, appoint counsel for the purpose of abtaining DNA testing. . _

) This bill would alse Specrfy that if tha court finds that svidance was sub]ectad io DNA or uthar forensic
testing previously by either the prosecution or defanse, the court would b required to order the party at
whose request the testing was conducted to provide all parties with accass to the laboratory raports,
underlying data, and labaratory notes prepared in connsction with the lasting that was previously -

conductad,

- S0 __(Fiscal-Impact by Fiscal Year
.Code/Department . LA - {Dollars in Thousands) -
Agency of Revanue - CO PROP » . : : Fund
- Type RV 98 FC__° 2001.2002 FC 2002-2003 FC zuoa—zom Code
}sol.ludn:lary S0 No | ot mmo et No/Minor Fiscal Impact ——e——— 0001
- .450/Tnal Court " LA No No/Miner Flscal impaet 0001
Q820/Jusiice LA No Ses Fiscal Summary 0004

.l
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P
GTATE OF CALIFORNIA

EXHIBIT H

* COMMISSION ON STATE MANDATES

880 NINTH STREET, SUITE 300 : , : L -
- BACRAMENTO, CA BGB14 B
: NE: (B16) 323-3662
"(9151 4450278 |
. il: csminfo@csm.ca.gov
[ {1
e s o ! .
RN : TR | . L
August 21,2003 = : : _ . -
Leonard Kﬂye, Esq* 33 o7 TR TR .I . '] . .s o =,
Couiity-of Los Angeles e A B
Audltor-Coni:tdllersOfﬁce S
Kennéth- ‘Haliti Hyll b’fﬂdrhm]straﬁoq* B
. 5009West Tériple Stresl Rodm 5358 < » b T _?4_"‘”"“_1*‘
Los Agneles, Ca 900122766 MR "‘f L -

'.-‘ v‘j gt T e A [N " 'i'-"n";r-!.'ii':‘

And Affected State Agenci es and Interested Pames (.S'ee Enclased ﬂ_{ailing LW)

- Re: Post Convzcnon DNA Court Proceeding.s' DO-TC~21 and OI-TC-OB

Améndment, County of Lok Angelés, Clafithrt ~ ™™ S
" Penal Code Sections 1405 and 1417.9 as added by Statutes 2000, Chapter 821
and amended by Statutes 2001 Chapter 943

r" -
P E

Dear Mr. Kaye

. oo
A CR -‘n,l\t

For its analysw of this test claim, staff requests -additional mformatmn regardmg the

following issues: R

1, Sheriff's Services

s Crime Lab’s Electronic Chgm af C'u.stoa)’ M pfigle Specrfy and prevlde ,
documentation of what is bemg clarmed ‘Dedcribe thé modile and ﬂow e
it is used.

.« Distribute Staze Aﬂomey General's Office Recommendations for
- Compliance with the subject law and in particular the evidence retention
conditions to ensure suitability for future DNA testing. Specify and
provide documentation of what activities are required anrl are being
claimed. '

» Required to maintain proper storage procedures in order to retain and

preserve evidence with biological material in felony convictions, Specify

- and provide documentation of what activities are required and are bemg
claimed.

"

45,




Mr. Leonard Kéye | ' ‘ " R ] AR

i~ Auguat 21, 2003

Page 2

2. Funding
e Have funda been appropnated for this program (e.g., budget act) or are
there any other sources of funding available (e.g., grants, demonstration
* projects, reimbursenients)? If so, idennfy sources. and descnbe level of
support.

If you plan to amend thls test claun, please prov:de the requested information gn thesﬂ
activities in the amendment, If you do not plan to amend this test claimi, pleagp proyide
the requested information within 30 days of the date of this letter, . Plpasg direct your; -
response to me and provide a copy of your response t0 the, gm‘i‘cmanaﬂing gt (Calo..-.

~ Code Regs., tit.2, § 1181.2, subd. (b).) I‘heneparunentommmganda,f;gc‘tedqtate. 3

agenmes ‘will be given an opportunity to comment on your response before an malygis
is prepared (Cal. Code Regs Tit. 2 § 1183, 02 subd (b), ) ‘

Tl ‘I‘Ss‘.> R we - RTINS -.-.'2-";.-:
| aitter Wil b BEt ?01' hearing after all ﬁlmgs ha*ve béen recewed
i - T , L
Ifyou have queatmns please conmct,mp gt (91§) %3.3210 e v
* ) - T L 'ﬁ L S Hi Lk - . o . .‘) et
‘ : ) "'f B T S AR
Sincerely,
PAULA BIGASET /] -
- Bxecutive Director
| | | i
T T
- M i "' L
- v n 1 L
§ otd ] ® Fa
; ) gt S :
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Origine! List Date:

 Last Updated:
' Ust Print Date:

TO ALL PARTIES AND INTERESTED PARTIES: . . e .
Each commission malling llst Is continuously updated as requests are recalved to Include or,remove.any. party ar person' .

‘Clalm Number:

ssus:

on the malling fist.
list Is avallable upon request at any time. Except as provided otherwise by commisslon rule, when a party or lntarestad
party files any wiitten materia! with'the- ‘Gbmmisslon Eonceming a claim, It shall simultansously sene g, cqpy of the written
material on the parties and interasted partles to the claim identified on the malllng list provided by the commlsslon (Cal
Cods Regs., tlt 2 § 1131 2. ) . :

. Eroy Baca
. Los Angeles County Sherifls Déparment’

et it i

A current falling:lst is provided with commisslon comespondence, and a copy of the. cumant rnalllng _

718/2001

3/26/2003
08/21/2003 .
00-TE21

FrP

Past Conviction: DNA Court Proceedings

ur

‘Malling Information: Other
_Malllng List

.’i'

4700 Ramona Boulevard :
Monterey Park, CA 91754-2169

R e

Tel:

Fax:

(323) 526-5541

(323) 000-0000 -

Ms. Pam tne
MAXMUS

b -

* 4320 Aubum Bhwd., Sulte 2000 .
Sacramento, CA 95841 ’

Tel:

Fax:

(216) 4858102

(916) 485-01 11

L)
WerHarmeat Barkschat -~
Mandate Resource Sendces

8325 Elkhomn Biwd. #307
Sacramento, CA 85842

Tel:

Fax:

.{618).727-1350
(816) 727-1734

P e ——— B I R G T T

M- JHim- Spanuw

State Controllers Office (B-O&}

Divsion of Audits

" 300 Ceplicl Mall, Suite 518

Sacramanta, CA 95814

4 Tel:

'Fax:

IN s

(916) 323-5848 -

(818) 327-0832

W= Annetie. GRINA--

PR

Cost Recovery Systems

705-2 East Bidwell Street, #2094
Folsom, CA 95830

Tal:

- Fax:

(918) 838-7801

(916) 0397801

W Stevs Slth

Mandated-Cost Systéms, inc.- =~

11138 Sun Center Drive, Sulta 100
Rancho Cordova, CA 85670

Pege: 1

Tel:

Fax:

- 237

' (916) 6890888
(916) 668-0889




e v
(916) 3758
#osd LR

Fax:  (916) 000-0000 -

P O Box 890790 ‘
West Sacremento, CA 95898

Ms. Susan Geanacou
Department of Finance (A-15) L TelE (918) 4453074
815 L Streat, Sulte 1180 )
Sacramento, CA 85814 . Fax: (916) 324-4888
B I AR Y U o
Ms. Sharcn Joyce )}
Departm"e‘nt ofCorrections (B-23) Tel (913) 323_3 434
X 5428 PR | | ’ - (98) 000:0000, - orr
Sacra?nento. CA 942830001 .o _ ‘ PRV -
' . ‘ anr R
mmgmdarn;_- A T T T aperens
Depertment of Finance (A-15) Tol:  (@16)4458918 v o . .
915 L Strest, 8th Floor : ' ,

- Sacramanto, CA 95814 _ ' Fax: (916) 38270225 . g :E‘_
Mr. Leonard Keye, £8G. ... - - o~ . — Clalmant . . - Py,
County of Los Angeles ' : el (213) 674-8584 |r A
Audltor-Controllers Ofice %~ . _

500 W. Temple Strest, Room 803 . Fax: (213)817-8108

'Los Angsles, CA 90012 et
Wir. Bagl Minney - B 03
Spector, Middlston, Young & Minney, LLP:. - ' Tel:  (916)646-1400 o 1 o
7 Park Center Driv _ ) ‘ ; 1. RE:
Sacramento, CA 85825 B L '~ Fax: (916)646-1300

migman . "
Riverside County Sherffs Office- Tel:  (908) 855-2700
4095 Lemon Strest . y
P O Box 512 ' Loorr Fax: (909)@552720 .. v 7
Riverside, CA 92502 ‘ . ’ v

“r""*""‘ kn:.’ a0 E\By

State Controller's Office (E-UB) - - Tel: ' (916) 445-8757 . Lo
Division of Accounting & Raportlng o S L
3301 C Strest, Sulte 500 N Fax: (918) 3234807
Sacramento, CA 95818 - . ]
Ms. Sandy Reynolds R - , ' . -
Reynolds Consulting Group, Inc. o Tel:  (909)B72-0984 e -
P.0. Box 987 - -' : S

Sun City, CA 82588 : ‘ Fax: . (908) 6?2-9963

Page: 2
238’




W, Kelth B, Petersen
SixTen & Assoclates

Page: 3

239:

, Tel: - (858)514-8605
. 6252 Balboa Awenue, Sulte 807 _
San Diego, CA 92117 Fax: (B58) 514-86845
—Wr. Frank McGulre
“County of Yolo Tel:  (530) 666-8400
District Attomey's Office
P.O. Box 1448 ' Fax: (916) 000-0000
Woodland, CA 85778
Mr. Davd Wellhouse _
David Wellhouse & Associates, Inc. Tel: (916) 388-6244
" 9175 Kiefer Bivd, Suits 121
' Sacramento, CA 85828 Fax: (916) 388-5723
Mr. Steve Kell .
Callfornla State Assoclation of Countles Tel:  (916)327-7523
1100 K Street, Sulte 101
Sacramento, CA 85814-3941 Fax: (916) 441.5507
Wr- Brice Nors _
County of Ventura - Tel:  (805) 8542303
Sheriffs Dapartment
800 South Victaria Avenue Fax: (805)677-8747
Ventura, CA 83008-1540 .
. Ms. Cindy Monior . .
County of San Bemardino Tel:  (a08) 387-6631
Office of the District Attomey _
318 No. Mountain View Avenue Fax:
San Bemardino, CA 92415-0004
Mr. Ash Kozuma
* Sacramsnto Pollce Department Tel: (916) 264-8118
555 Sequola Paclfic Boulevard )
Sacramento, CA 85814 Fax: (918)264-7366
Sgt. G. Bowmen
Alameda County Sheriffs Office Tal: (510) 887-3608
15001 Focthill Bivd, '
San Leandro, CA 84578-0182 Fax: (510) 667-3654
Mr, J. Bradley Burgess
Public'Resource Management Group T ;
el: - (91B6) 8774233
1380 Lead Hill Boulevard, Sulte #108 o167
Rosewlls, CA 95681 Fax: (918) 677-2283
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EXHIBIT I

' COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
. LOS ANGELES, CALIFORNIA 90012-2766
PHONE {'213) 9'.’4 8301 FAX (213) 626 5427

I. TYLER McCAULEY
AUDITOR-CONTROLLER

s September 19,2003

Ms. Paula Higashi : SR | E EWED

‘Executive Director SEP 24 2003
Comnitnission on State Mandates- e
980 Ninth Stfeet, Suite 300 . - S%%“{‘é"ﬁf,{,%’j%%

Sacramento, California 95814
Dear Ms. Higashi:

" Response to the Comniission én Stite Mandates’
" . Requiest for Additional Inforniation -
Sections 1405, 1417.9 of thie Penal Code -
A Added by Chapter 821; Statutes of 2000 -
Post Conviction: DNA Coiirt Procéedings

The County of Los Angeles submits and encloses herevnth additional
mformatlon concemmg the subject c1a1m

Leonard Kaye of my staff is available at (213) 974- 85 64 to answet questmns
you may have concerning this Sl.lbIIllSSlOn

‘Vei-j_r truly ybufs;

B')Tyl McGﬁtiley -’Q :

- Auditor-Contioller

ITMAINLK:HY |
- Enclosures
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Response to the, Commission on State Mandates’
Request for Additional Information
~ Sections 1405, 1417.9 of the Penal Code
As Added by Chapter 821, Statutes of 2000

- Post Conviction;: DNA Court-;Proceedings

Shériﬁ’:éi Pfopg;'_ty Serv1ces

I Crzme Lab s Electromc Chain of Custody Module. Spec1fy and prov1de
doeumentaﬁon of what is being clalmed Descnbe the module and how it-is

'U:SG_C{ »l’

County’s Rasponse

Under prior law,’ the. Bvidence “and Property Inventory Contml gystem (EPIC),

including the Electronic Chain of Custedy Module; was the primary database used
to track evidence and propetty itéms 'as:it'is explained in.the déclaration of L. Peter
Zavala, Administrative -Manager: Servmes ]11 Shenff’aS' De.partment attached as
Exlub1t 1,in perhnent part; asffollews} EERIE ‘

undqr prior law; : BPIC was  adequate” to notify the., case -
mvestlgators of obtaining directions/authorization. - . for - ewdence -
retention needs and that evidence 11:ems ‘were a.lso cla331ﬁed as
- homicide, general, and found property ' S

.~ ...the test claim legmlatlon has requ1red Shenff’ 8 Deparh:nent to
modlfy the BPIC database system to comply with requirements of
Penal Code Section 1417 0, mcludmg the follovwng categones

 a) Category store ewdence 1tems by grade of crime-
felony or misdemeanor -
b) Type of evidenge- b1ologlcal
c) Distribution of disposal not1ﬁcat10n as requued by
Penal Code Section 1417.9”. -

1 As stated in the letter of Paula Higashi, Executive Dnrector of the Commission on Stats Mandatés, da:ed .
August 21,2003, }
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®

Sheriff's Compliance Services:

uD;srrzl;ute rS’tate Attorney GeneraY s, Oﬁice Recammena’atzons for
Compl:ance wzth the .suéject law. and n parneular the,. ev1dence retenﬁon
copdlnons to efisyie that sultabﬂlty for ﬁJture "DNA testmg Spec;ﬁl and
prov1de documentatlon ofl' what actmtles are requlred and are. bemg
claimed.” -

] T

The test claim fégislation requirés the Los Angeles Cotinfy’ SherifPs Dépattient to

' perfomg new, dutleeri In partxoular, to. notlfy and dlscusg the new regun'ements set

forth i, $e9tlon 1417, 9 of the Penai Code’ as it i8 explamed in; thg ‘declaration of

Dean M. Glelamae Crnne Laboratory ABsistatit’ Duecto}:, $henﬂ’s Department
attached as ExhiBit 2, in pertment part, as: follows: ao

..from May 2002 through August 2002, I had pei'ébi)iﬁelgt'rofﬁ”ﬂre' ol

. c,nme }ab visit, in_ erson, all 45 munic peé] lgge departments in our
' Junsd_1_ on to’ d1§curss the new changes in'the statute of hrmtatlons for

the Ietentlon of blologlcal ev1dence e ""LI "" N ° o

tbe sheriff DeQMent prepeu;ed a letter that was’ dlstnbuted to7all o

45 pohee agericies” and &l ‘investigative units within’ the Shenﬂ’s A
Department, informing them of the new ewdence retentlon

requlrements

e . P
:"‘,'.l'" (S Tt

the Shenff’s Department has mcurred Sosts for the personnel tlme
to v1s1t ‘each mumc1pel pbhce agenoy and 61 the, preparatlon and

J‘I

dlstnbunon of the letiers fo°each’ agency.” i

Sheriff’s Stora eServices: B 1

[N

" “Re mred fo mainfain’ proRer storage procedures in order to retam and

preserve with Blologlcal matenal u} felony oonylctm" g Speclfy and prowde |
docum'ent

=

ation of what dctivities are requ1red and are being: olau'ned e

As stated in'the letter ‘of Paule ngB.Bhl Executwe Dn'eetor of the Commme;on on State Mendates, dated
August 21, 2003.
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- County’s Response =~ - - e e g

Due to, the: new..evidence . retentlon reqturementj set forth in thep_tpst claun

egiglation, . I.os Angele oupty.:. shenﬁ? De arhneﬁ_t_has s more
By R Lo b IR G AR

: rige: tors -m order to p:ﬁserve the’ 'bloIoglcaI materlq.l as i, al_gefd 3131 the

| of L Peter Zavala, A" ir e txyt-; Maﬂage}' ;'Semces . Sheriff’s

ﬁepartinent ‘attachied a§ Exhibit 1 ‘in‘péttinent part, as follows:

proper storage of blologlcal evidence pursuant to Section. 1&()5
reqmres refrigerated facilities in order to maintain exlstmg "nd"
oming bmlqglcal‘eygdeppe ingag smtable condmon,lforkteatm

sy RETRUAEE RS 4»\

. ociated ; pﬁnemant d

Y O 7 T G i T S o
Conviction:’ DNA Court Pro
supporting documents. '

Program Funding:

e B “Hgve fqug:been a?propnated for, this, program (e.

... the of :;r.d;ng;avallabl"‘ 0.8y,

TAS &titéd 1ﬁ‘fhe l'éﬁiro'e’ bf ’Paulé I-hghshl, Executive Duector "of the Comrmssibn on Sta’ie M’.andateﬁ dated .
August 21, 2003.

L




. Countv_’s Response

There has been no appropriation for this program. The County received a one time
grant, ag explained in the declaration of Robert E. Kalunian, Chief Deputy Public
Defender, attached as Exhibit 4, in-pertinent part, as follows:

“...the Public Defender’s Office of the County of Los Angeles has
received a one time grant, Office of Criminal Justice and Planning -
Grant for $160,000 from January 2002 through March 2003 (detailed ..
in the attached supporting documents) for providing representations to
former Public Defendet ¢liontsj#ho Fegiiest c%ﬁhsel for the purpose of

£

filling and litigating a hotiérpirfstiant to Penial'Code Section 1405.

~ ...currently there are ‘1o _,-sources of funding available for this
program.” :
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LEROY D, BACA, SHERIFF

~ @ounty of Wos Angeles
%henﬁ‘ s Bepartment Hradquarters
" 47on Ramona iBnuleharh
Monterey Pourk, California 31754 2164

County of Los Angeles Test Claim
Sections 1405, 1417.9 of the Penal Code
. As.added by. Chapter 821, Statutes of. 2000
Post Conviction: DNA Court Proceedings

Declaration of L. Reter Zavala
L. Peter Zavala makes the followinig E{eé:[aretloh and statement under oath: gy
I, L. Peter Zavala, Administrative Services Manager lll, Central Property and Evidence Unit'

Sheriff s Department of the County of Los Angeles, am responslble forimplementing the subject
law.

I declare that itis my information or belisf that bafore. the enactment of Penal Code § 1417.9, the

Evidence and Property Inventory Control system (EPIC) was the prlmary database used to track
evidence and property items In the Shenﬂ’s Department. -

| declare that it is my information or befief that under prior law, EPIC was adequate to notify the

case investigators of obtaining directions/authorization for evidence retention needs’and that -
. evidence items were also classified as homicide, general, and found property.

[ declere that it is my Information or bellef that the test claim legislation has required the Sheriffs

Departméant to modify the EPIC database system to comply with the requirements of Penal Code .

Section 1417.9, including the following categories:

a) Category store evidence ltems by grade of crime — felony or misdemeanor
b) Type of evidence - blological

c) Dlstnbutzon of disposal notification as required by Penal Code Section 1417 9

| declare that, itis my information or belief that proper storage of blological evidence pursuant to
Section 1405 requires refrigerated facilities in order to maintain existing and incoming biological
evidence in a sultable condition for tasting.

1 declare that it is my information or bellef that the Sheriffs Department has incurred, costs in
complying with the test claim legistation detailed in the attached supporting documents and that

such costs are in compliance with the test claim legislation.

A gra&fmn of Service
247.
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| declare that It is my information or belief that Los Angeles County has not received federal,
state e;rother extarnal fundlng to Implament the test clalm’ Iegisiatlon -

i '.'\,""-'., i’ al

I dec e ghat‘ it is my information or, ballef that the above duties are reasonably nec: 'gﬁry in
- comb‘lﬁhg‘%ﬁh the test claim Iegislation In‘éxcess of$1 000 per annum, the mlnlmuﬁi‘he that
must be incurrsd to file a test:claim I décordance With® Gevamment ‘Code Sectlon 17564(a)

I am personally conversant with tha foregoing facts and If requn'ed I could and would testify to,
the statements made hare[n-'-" ot gl L i :

- o \". ,:. . K

| declars under pana_l_@y,-of 'be[lury.u_ndar the, Iaws of thebSt‘ata of Galifomla that the foregoing is
true and corract of my own knoWl ige, except as to.m: tters which are stated as information and
belief, and as to those'matters | balleve them t6'be frud: =

Date and Place

b
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nys U:il a:a'a.: 1D. 43 HDL It A
e o _ R oot
ua/ua/oa 13:22 FAX 323 415 B8B6L LA CO. I
pd L4 »
LA COUNTY AGPS . o W et
INTERNAL SERVICES DEPARTMENT ' 8 8 ) t
PURCHASE ORDER.
. DATE PRINTED ORDEN NUMBER
TR : B 00/04/03 31020741
BII.‘L‘I"E:‘" ; . B ALL TERMY AND CONDITIONS IN 'THE SOLIOTATION ARE PARTUF THIS
. a onnnulnuuranrnonumuﬂmn :
SHERIFF - . -
SHERIFF DEPT PURCHASING AGENCY NO.y 155000 o Ca
CENTRAL PROP & BV!DENCB —
14201 TELEGRAPH RD AUDRLSS ALL INQUIRILS AND CORRBSPONDENGE T
WRITTIER, CA 90604 GLORIA RUE
: (323) 267-2303-0000
VENDOR NAME, STRGET, CITY, STATE. 217 CODE: - SKUP FOB DESTINATIGN T (UNLESS SPRCIFIGD ELSEWHERE
SAN DIEGO RESTAURANT SUPPLY SHERIFF
£202 MARKET STREET . SHERIFF DEPT.
SAN DIEGO, CA 92101-7386 CENTRAL PROP & EVIDENCFE
' 14201 TELEGRAPH RD.
WRITTIER, CA 50604
CONTACT FOR DILIVERY INSTRUCTIONS NAME. YELEPHONE)
PETER ZAVALA, MANAGER
(562} F40-7216-0D00
VENDOA ND, awsrp | soue [auver |comes | ig T oagENEY . | teuor | contrac " :
- g e o0E | nuMS REQNUMDER WUMBEN UMBER ::"::"‘rf‘"“'-s“m“
049529 Ol ) & | 057 F 11008742 . | 957830 208 . 3 t
PADMPY PAYMENT TERMS ﬁon -nlu.lvsu'r rfnusmau POINT * VENDOR RSFAQENCT NUMBER TOT AL AMOLINT O DRDER
 NONE - nzuvaueu AND INSTAULED , ' 5 loaasbas
LNE : COMMGDIT YISERVICE BISCRIPTION "1 quawrmr | ouwr NI EXTENDED
NQ, ; _ - . : PRICE AMOUNT )
00t COMMODITY CODE: 240.13-000000 ‘ 2.000 EA 3 3033600 5 8.672.00
- SALES TAX AHOUNT: . ; ) s 8.490.44
BRAND NAME: HOOLSTAR
WALK-IN FREEZER - T -
15* X 27°0 x9'0" HIGH ‘
PER SPBCIFICATIONS
INCLUDES, . : : '
4 YEAR EXTENDED HAnmﬂ ) .
METRC SHELVING :
e COMNODITY: CODE: 962-46:014215 ' . 2,000 EA . |5 iogso0 5. 2129600,
BRAKD NAME: KOOLSTAR '
INSTALLATION. MISC.
o COMMODITY CODE1 .962-85-014349 T T 5 0.00 $ o
BRAND MAME, INCLUDED
TWSPDR'.H‘.TION OF GOODS (PREIONMT)
SEE ATTACRED SPECIFICATIONS
Colyy oF 108 ANGELES

w200, laroanl |98

249.




P9/983/20083 16:45 5629444491 , CHE. : = Fouc W3

LA COUNTY AGPS {)D 4”% - | -
INTERNAL SERVICES DEPARTMENT {- 7_9—/ 155/
PURCHASE ORDER
DATE PRINTED ORDER NUMBER
odnGnz 3j012670
AILL T . ALL TERME AND CONI-“TIONS IN THE SOLICITATION ARE PART OF THIS |
. ORDERASIF FULLYlI.EPRODUCED HEREIMN.
SHERIFF | o :
1.OS ANGELES COUNTY SHERIFF DEPT " FURCHASING AGENCYNO: 159000
SPECIAL FUND ACCTG.
4700. RAMONA BLVD. -RM 310 ADORESS ALL INQUIRIES AND CORRESPONDENCE 10:
MONTEREY PARK, CA 91754 GLORIA RUE
. . {323) 267-2301-0000
VENDOR NAME. STREET, CITY, STATE, 2P CODE: : SHIP FOB DESTINATION TO: (UNLESS SPECIFIED ELSEWHERE)
ARROW RESTAURANT EQUIPMENT SHERIFF
5001 ARROW HWY ; LO0OS ANGELES SHERIFF'S DEPT
MQNTCLAIR CA 71763-1304 14201 TELEGRAPH ROAD
: WHITTIER, CA 90604
CONTACY POR RELIVERY INSTAUCTIONS (NAME. TELEPHONE)
PETER ZAVALA
{562) 546-T092-0000
VENDOR ND, BR L R : B 2 :
] o | W | RS | BEL | SEE | sssomen sk
036710 -0l 1 R | os7 £ | nowao 207867 .
PROMPT PAYMENT TERMS DELIVERY TERMS/F0B FOINT VENDOR REFEAENCE NUMBER TOTAL AMOUNT OF ORDER
- "&- 8 DAYS ARD . OTA
NONE ‘ DESTINATION _ 3 55.160.94
L'-I\'E COMMODITY/SERYICE DESCRIFTION ’ QUANTITY 'UNIT UNIT EKTBNDED.
NO, . : PRICE AMOUNT
pooo1 COMMODITY CODE: 465-40-000080 © e | Ea s 7B678.00 S 7B.678.00
SALES TRX AMOUNT: s 6.490.94
FURNISH AND INSTALL OUTDOOR FREEZER
INCLUDING RACKS
REQ#§57600 HLAD770
‘PUND 15760 ACCT 6032
PRICE INCLUDES FREEZER INSTALLATION, .
INSULATED CEMENT PAD, ALARM, 6" WALLS, . -
46" DOOR RND 3 FT HEIGHT FOR CEILINGS.
-. ts
N BRI
i —2E- U 20
» - . R L LR ‘ a . ’f‘/
%—QVM)Q-Q«J/ '_Qwu‘ m' 4’““ - - r\ha\@ y 6\0

. Y
COUNTY OF LOS AMGELES | o . l%\ nh\_« + Mft
7 TAPR 172002 o - X




LA COUNTY AGPS ' . .
- INTERNAL SERVICES DEPARTMENT = -~ = = .= ;/7@ 5:5
PURCHASE ORDER : . “Jy :
) . ’ DATE PNTED | ORADERNUMBER | .
L o 06/19/03 31030548
e R s
. ggg% DEPT - : PURCHASING AGENCY NG [S9000 i
NTRA E -
(1:45201 TEEC}:EAPP?-I %IDENC - ’ ADDRESS ALL INQUIRLES-AND CORRESPONDENCE TOt K
WHITTIE: 4. . GLORIARVE -
R, CA 5060 s ) ;o 267-2303-0000
VENDOR NAME.STREBT cm"sr.xm ZIP CODEr  ~ T S ] !HIFFDH UEITSNATMNTD-NNLES w EcIFIED ELEB‘WHIERH .
ROGUE INDUSTRIAL SYSTEMS : SHERIFE
560 N.MOORPARK RD. #121 ) | SHERIFR DEPT.
THOUSND OAKS, CA 91360 - E CENTRAL PROP & EVIDENCE

14201 TELEGRAPH RD,
WHITTIER; CA 50604 .
CONTACT FOR DELIVERY INSTRUCTIONS (NAME. TLETHOND:

PETER ZAVALA, MANAGER

’:"_. T . (smm-ms-oonu - o .
VENDOR NO. awanb | -souic | ouyer | comeu: REQ - - AGEMCY souem " CONTRAGT ’ . 8
CODE | CODE | coos | coba NUMBER REQ NUMBER NUMBER NUMBER ﬁ :::E“‘-"" SHo7¢8
100134 -0} 1o f ] osy F'| noosrs | ésiin 2tino .
PROMPT PAYMENT TERMS & DAYSDELNER\' TERMSFOR POINT VENDOR REFERENCE NUMBER TOTAL AMOUNT OF DRDER
NONE DELIVERED - ' 5 Beuw
' ©ung ' COMMODITY/AERVICE DESCRIPTION |, QUANTITY uNIT UNIT - " gxTENDED
'r MO . . PRICE AMOUNT
60001 COMMODITY CODE: 740-13-000000 1.000 EA | s wvsism T BII50
SALES TAX AMOUNT: : . 3 1.932.99
| BRAND NAME; COGAN S
FREE-STANDING WILDECK MEZZANINE ;Eg . (,j
48 X 45’ X'13°a" HIGH : ety )
INSTRUCTIONS TO VENDORi - ms) - |
PINAL DRAWINGS TO BE SUBMITTED TO A ;
JOHN CARILLO FOR REVIEW HEFORE b
WORK BEGINS., ALS0 FINAL JOBWALK b ™~ ~ | -
WITH JOHN CARILLO BEFORE NORK = w
INS. - .
BEGINS . -0
. =% :
00002 COMMODITY CODEs 962-26-014215 1.000 Lo g s 4.200.00 5 eso000 |
INSTALLATION, MISC. ’
00000 | commoprry cobe: 9s52-86-614349 Lo L0 f:5- - 400000° |5 . 4.00000
TRANSPORTATION OF GOODS (FREIGHT) -
{5ER ATTACHED SPECIFICATIONS) -
RBQUISITION #357031 N&h 0768

COUNTI’ or LOS MGELES

. >2/“14qu“4 Lﬂllfll-ﬂ-tz W, Go 0/33/ ' - GKPS
| __ R

FIONOR, LFDARD ll'l

JUN 2.3 2003 - 251
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County of Los Angeles Test Claim
Sections 1405, 1417.9 of the Penal Code
As added by Chapter 821, Statutes of 2000
Post Conviction: DNA Court Proceedings

Declaration of Dean M. Gialamas
Dean M. Gialamas makes the followmg declaration and statement under oath:

I, Dean Gialamas, Crime Laboratory Assxgmni Dlrector Smentlf ¢ Services Bureau, Shenff"s ,
Department of the County of Los Angeles am partlal]y respon51ble for 1mplementmg the subject law.

I declare that it is my information or belief that from May 2002 through August 2002, I had personnel
from the crime lab visit, in person, all 45 municipal police departments in our jurisdiction to discuss
the new changes in the statute of limitations for the retention of biological evidence.

I declare that it is my information or belief that the Sheriff’s Department prepared a letter that was
distributed to all 45 police agencies and all investigative units within the Sheriff’s Department,
informing them of the new evidence retention requirements.

I declare that it is my information or belief that the Sheriff’s Department has incurred costs for the

personnel time to visit each municipal police agency and for the preparation and dlstnbutlon of the
letters to each agency. :

I declare that it is my information or belief that Los Angeles County has not received federal
state, or other external funding to 1mplement the test clalm legislation.

I declare that it is my information or belief that the- above duties are reasonably necessary in
complying with the test claim legislation in excess of $1,000 per annum, the minimum cost that
must be incurred to file a test claim in accordance with Government Code Section 17564(a).

1 am personally conversant with the foregomg facts and if requlred I could and would testify to the ‘
.statements made herein.

I declare under penalty of perjury under the laws of the State of Cahfnmm that the foregomg is true and
correct of my own knowledge, except as to matters that are stated as information and belief, and as to those
matters I believe them to be true.

’ s . " .
Signed this 15% day of September 2003 _ r—;‘-’dﬁ-—e ar i 444%
in Los Angeles, California Dean M. Gialamas

®
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Uounty of Loz Angeles
Bheriff's Bepartment Beadguarters
4700 Ramana Boulehrard
Montevey Park, Ualifornia 91754 - 2169

LEROY D. BACA, SHERIFF

- County of Los Angeles Test Claim
Sections 1405, 1417.9 of the Penal Code
As added by Chapter 821, Statutes of 2000
Post Convu:tlon.{,DNA Cou;t Proceedmgs

Declaration of Conrad Meredith
Conrad Meredith makes the following declaration and statement under oath:

I, Conrad Meredith, Administrative Services Manager I, Sheriff’s Department of the

County of Los Angeles, am responsible for recovenn ing County costs under the subJect
law.,

I declare that it is my information or belief that Sheriff's Department has incurred new
duties as a result of the Post-Conviction DNA Testing statute (Pen. Code § 1405), and
the Disposal of Evidence Notification law (Pen. Code § 1417. 9) These new duties have
rcsulted in increased costs for the Department.

T declare that it is my information or belief that new dutles imposed on the Shenff's
'Dcpartment due to Section 1417.9 include compliance with the:

"reta.ining any biological material secured in connection with a criminal case for
the period of time that any person remains incarcerated in connection with the
case and disposing of biological material before the expiration of the period of -
time described in subdivision (a) if all of the conditions set forth below are met:

(1) The government entity notifies all of the following persons of the
provisions of this section and of the intention of the governmental entity to
dlspose of the material: any person, who as a result of a felony conviction
" in the case is currently serving a term of imprisonment and who remains
incarcerated in connection with the case, any counsel of record, the public
defender in the county of conviction, the district attorney in the county of

A grqaﬂ‘z‘iorzs-af Service




conviction, the district attomey in the county of conviction, and the
Attorney General

_1':..;

(2) The notifying entity does not receive, within 90 days of sendmg the
notlﬁcatlon, any of the folchng

(A) A motion pursuant to Section 1405, however, upon ﬁlmg of that'_

application, the governmerital entity shall retain the' material only until the

time that the court's denial of the motion is final.

(B) A request under penalty of perjury that the material not to be destroyed
or disposed of becailse the declarant will file within 180 days'a motion for
DNA testing pursiiant to'Section 1405 that is followed within 180 days by
motion for DNA testing pursuant to Section 1405, unless a request for an
extension is requested by the convicted person and agreed to by the
gevemmental entity in possessmn of the evidence.

( C) A declaration of innocence under penalty of perjury that has been filed
with the court within 180 days of the judgement of conviction or July 1,

2001, whichever is later. However, the court shall permit the destruction of
the evidence upon a showing that the declaration is false or there is no issue
of the identity that would be affected by additional testing. The convicted
person may be cross-examined on the declaration at any hearing conducted
under this section or on an apphcatlon by or on behalf of the convicted .

_ person filed pursuant to Section 1405."

I declare that it is my information or belief that the Shenff’s Department is responsxble
for transporting defendants. from the State Prison to County facilities (if required) and
for care and custody associated with confinement during some or all of their Post
Conviction: DNA Court Proceedings detailed in the attached supporting documents.

I declare that it.is my information or belief that the above duties are reasonably |

necessary in complying with the test claim legislation in excess of $1,000, the minimum
cost that must be incurred to file a test claim in accordance with Gevemment Code

Section 17564(a):

" Costs mandated by the State' means any increased costs which a local agency
or school district is required to incur after July 1, 1980, as a result of any
statute enacted on or after January 1, 1975, or any executive order
_ implementing any statute enacted on or after January 1, 1975, which mandates
a new program or higher level of service of an existing program within the
meaning of Section 6 of Article XIII B of the California Constitution."
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I am personally conversant with the foregoing facts and if required, 1 could and would - ."1
testlfy to thc statements made herem - .

I declare under'penalty of perjury under the laws of the State of California that the foregoing
is true and correct of my own knowledge, except as to matters which are stated as
1nformat10n and: behef and as to those matters I believe them to be true

Date and Placc L T
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SUPERIOR COURT OF CALIFOENIA_, COUNTY OF LOS ANGELES ]
THE PEQFLE OF THE STATE OF CALIFORNIA T CaseNugber .
' BA103468-0] ' .
M ulralh l
L)
_ AFFIDAVIT AND ORDER
Manyel Reyes - FOR RERIOVAL
OF PRISONER
e Defmfants —
AFFINAVIT POR ATTENDANCE
Fubt &L 7
m:hmahwanmmwuwm .
i now confined in Centinels State Prison i

That his prezence is required in Department lwpmeﬂmmnmr of the Couney of Loc Angeles
] .

= Sepieasher 26, 2001 for tha porpares of)

Subseribed and tworn to befose e ’ ) - . _
on September 4, 20681 ’ o

Coaniy Clerk 2 ) ' _:leml_

. %M—' ' ' (At} ~
ido . .
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deliver sald person nto the curtody of he Sheriff for the purpases soy farh, -
I'I'ISMMWMNMGMWNWWMWWMMMWMH
fmnﬂkﬂmmhmm; o AN e T
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LAW OFFICES
LOS ANGELES COUNTY PUBLIC DEFENDER
"CLARA SHORTRIDGE FOLTZ

CRIMINAL JUSTICE CENTER
21_0 WEST TEMPLE STREET, 19™ FLOOR
L.OS ANGELES, CALIFORNIA 20012

MICHAEL P. JUDGE (213) 974-2811 ‘
PUBLIC DEFENDER: . R = TDD#(800) 801-5551 - ~ °
. - . v . a - . , ‘!f,..-' i K ..' - 1 " ;
v
. ‘1[- , . et .{ . Ste

el

: S County of Los Angeles‘Test Claim -
©. %0 Sections 1405; 1417:9 of the Peiial Code
TR As added by Chsipter 821, Statiites of 2000
o ’ ' Post ConvictioivDNA' Cotlit: Proceedmgs o

eI RTe R Te

Declaratlon of Robert E. Kaluman |

LI

o b ‘l.: . P AT

Robert E Kalunlan tnaikes the followmg deolarauon 4nd statement under 18 _
oath ' ; S ST
e e Loy a N oo : ':"!"'!!'- ._\ A T - Y
I, Rohert Kalunian, Chief Deputy Public Defender of the County of Los Angeles
._- ' amresponmble fordmplementmg the subject ldw, @ P am
T ! IR l_-"'""v""l-, - R SRR *'»-- L
I declare- that Tt s iy mformatlon*or behef that’ the- Public Defenders \Officé has®
inciirred fiew dhitiek“as ‘a'result’ 6f the: Post-Conviction’DNA Testing statute (Pén:
Code~§ 1405), and “the* Disposal '6f: Evidetice “Notification  law (Pen. Code § -
1417.9). These new duties have resulted in inc":‘fe'ciéed costs for the Office. - 7+

I declare that it i ig-my’ itiforrigtion ér hehef that before thig ‘eniactivient of Perial Code |
Sectioii ‘1405, eonvrctedﬁpersons hadho right: to’ Iappomted"oounsel fot *purposes of
htlgatmg & request: for post—oonwotlon DNA teshng i A el o

H] el
Gt

I declare that it is my mformatlon or behef that before the enactment of Penal Codé"
Section 1417.9, there was no requlrement that the government notify the public

deferider and & mmate in order to he* fable to destroy blologlcal ewdence in’ therr
posSessron B | .3 5, R

ST T . v [ s ) a Lo R §
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I declare that it is my information or belief that as a result of the Post-Conviction
DNA testing statute, when a convicted person either files a motion or requests
appointment of counsel for purposes of investigating & claim pursuant to Penal
Code Section 1405 by contacting the Public Defender, the court, the District
-Attorney or the Attorney- General, .our Qffice.is required to investigate whether
such a motion is potenmally meritorious, and, if so, must. draft; file and litigate the
motion, If the motion:is granted;. we must: contlpue to:repregent the defendant in
 the resulting proceedings:and if-the-motion is:denied, .seek appellate relief through
a writ petition when appropnate
ettt € T aenad

I declare that it is my mformatton or behef that‘new dutles created by the Dlspesal

_Defender s Ofﬁce be netlﬁed whenever a governmental entlty in possessmn of

b1010g1ca1 material intends to destroy the material. (Penal Code Section 1417.9,
subd1v1s1on (b)(l) )

A - - . 4 chionnd -
I declare that lt is my mfonnatlon or behef that new dutles Jmpoeed omthe Pubhc
Defender due to Section 1417.9 include determining whether the Public Defender
rep:;esented the. rperson;whe was: charged w;th the- cnme in whmh the blologwal

i i

------

not represent h;m ogjher and revlewmg a former chent s caseJto determme how to '
respond to the government’s notification. =~ . i, o - -a.-;:_.;sj S e -

I declare; that it is.my. mfonnatlon or behef that: possible- responses could include
drafting. andlitigating a-metion pursuant to Penal: Code Section,1405; drafting-a -
declaration statmg that a motion will- be :filed;within 180 days.or drafling a
declaratlon of innocence as prov1ded by Penal Section 1417 9, BudeVISIOIl

I declare that 1t is . myr mfermatlon or behef that; dutles of attomeys, support.
personnel, investigators, experts, and associated services and supplies, mandated
under the subject law, as detailed on the attached list of reimbursable activities are
reasonably necessary in complying with the subject law.
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Specifically, I-declare that' I ani ‘informed afid beliéve that’ the County s State N
mandated duties and resulting costs in unplentmg the - subject law’ requ1re the :
County to provide niew State-maridated servites and thus incur cost wluch are, in
my opinion, reimbursable "costs mandated by the State", as defmed m Government
Code sectlon 17514: :

Costs mandated by the State mearis any mereased eosts wtuoh a
. local agency.or aehool d15tnct is required to incur. affer July 1, 1980 _.

‘as a result of any- statite enacted on or after January 1, 1975, or any

executive order implermenting any statute enacted on or after January L

1, 1975, which mandates a new: program or higher level of service of

an existing program within the meaning ofSecuon 6 of Article XII

B of the Cahforma Constltutlou " _

.g S

I declare that it is my mformahon or behef that the Public Defender 8 Ofﬁoe of the
County of Los: Angeles has recelved a one time grant, Office of Critninal Justice
and'Planning~Grant,- for -§160,000" from January 2002 through March 2003 -
(detailed-in' the attached supporhng docu:nents) for provrd1ng representatlons fo .
fofHer Pubhe Defender chents “Who. request counsel for the purpose of ﬂlmg and
lrugatmg a motlon pursuant to Penal Code Secnon 1405 o )

oFl o

;':"

I declare that 1t is iy’ mfermauon or behef that currently there are no SOUrCes. of -
fundmg avallable fot this program. " " 7 S e

- Tam personally conversant%wuh the foregomg facts and if required, I could ahd
: would testify! tolthe staterpents made herem

I declare under’ penalty of perJury under the laws of the State of California that the
foregoing i triue ‘and ‘correct of my own knowledge, except as to matters which are
stated as information 4id belief, and as to’ those matters I believe them to be true, -

"?%’),1.34&- J,.ﬁ

Date and Place
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GOVERNOR’S OFFICE OF CRIMINAL JUSTICE PLANNING (OCJ'P A301)
GRANT AWARD FACE SHEET

The Office of Cnmmal Justice Planmng hereaﬁcr desm@ated OCIJP, hereby. makes a grant award of funds to the.
following Admmxstrntlve Agency (1) L > o
“hereafter dcmgnated Grantec in the amount and for phe purpase end. gluratlon sct forth in this. grant award

(2) Implementlng Agency Nnmg _Los An Angeles County Public Defender SEECENY

Contact _.._.Imn.n.LRmtﬁrL : - .
(3) Project Title (60 charnctarl maxlmum) , (6) Award No.
CALIFORNIA INNOCENCE PROTECTION PROGRAM | .- GKO Oj O ( C}O
(4) Project Director {(Name; Tn‘.le ‘Address, Telephané) T (7) Grant Fnud
(four lines maximum) .. L o ' Jdfiiary 1;2002 t.hrough Dmmberjl 2001
Robert B, Kelunian, Chlef Deputy. Puh!ic Defender’ oo . (B) Federal Amount T
Los Angefos County Publiz Defender R i v
210 Weat Tomple Street; Koom 195(5% v - oo T (9) StateA.mount v L
Los Angeles, CA 90012 ;(213) 974-7060, - e v Ceveie e g e ST g-‘f@ﬁj Co
(5) Financial Officer'(Name, Title, Address, Telcphona) _ (10) Cnsh Matr.'h N ‘-
(four lines maximum) ‘ '
Patricla Van Bogaert, Administrative Deputy ' (1 1) ln-Kmd Match
- Log AngalenC?an;y Public.Defender. =~ = - .. N I TR Y
210 West Temp. lr:el;koom(!ﬁ-ili ' - - ‘ (1;) Total Project Cost
Los A.ngelcs, Ce.,90012 (213). 9,74-2307 St H B f /é 01 OO e

This grant eward consists of this rﬂtlemage, the. proposal for the grant Whlch is‘attached. and ninde’a part hereof, and the
Assurance of Cumplianr.e forma wluch are being submitted. I herepy certify.that: (1) I am yested with authority to, and
have the appmvnl of the Citleounty F%nanr.ial Officer, City Mannger, or Governing Bnnrd thu-, ter into thﬁ.grnnt
award agréement;and! () all finds réceivéd purmant to this agreement wlll‘b€ spent excluslve!y on ‘the | purpos

specified, The grant recipient signifies acceptanéeiof this grant'award and/agrees to adilaisterthe grant project in*:
accordance with the statute(s), the Program Guidelines, the OCJP Grantee Handbook, and the OCJP andit requirements,
as stated in this Request for Proposal (RFP) and Request for Applicatlon (RFA) The g'rnnt recnpient further agrees to all’
legal conditions:and terins.incoFporiitad by reference in this REP/RFA.

FOROCIFUSEONLY - (13) Ofii cial Authorlzed to Slgn-fm"' .

Item: E‘lCCJ"CI DCC ‘ ‘ ' ] ':. I APPhcant!Grnnt Recxpent*
 Chapr: [e3Ede] .

PCANO: (OB | Name F 7 A

. Components ND c._JC- BC‘ 033 C' C:C , .I Tlt.le ?ubhc Dcﬁ:nd.cr Lon A.ngcles Co! T
Project No. 6‘{51\,12 I'aCl o o . Addressy, ﬂ‘iﬁ“{lﬁ"é’}fs&%ﬁm’"‘ o3 )
Amount: l(ﬁC‘, CoC _ ' Teicphc'ne Cais ) o700 '
Split Fund: _,&'— L ~ ' : / c?— o2~ |

. R A - I hcreby ccmfy upon m}' Owh personal knewledgC‘
Split Encumber C’ " - that budgeted funds e available for the penod ,
" Year: _;:( 4 / C 3- o and purpases of this expenditure stated above; -

Fed. Cat. #: €~ - = 0/@/ Fe
Match Requirement: -~ Fiscal Officer, OCJ P Date

Fund: eyl

‘rogram (lc\LvP J..'\u*mt:r@g ﬂtﬁf((;r".'m | / }}DA ¢ g J/}q/\ﬁ*—"’ .

nbnshave baen cornpued and APPRC’f ED . - E)?F.nce of Zirnmu\ Juskice Planning

Ihis contrec} 8 exsmpl from Depamnanl 200" - 1130 K" Street, Suite 300
of Generel Servicas epproval. ‘ Sacrgmenta, Cqmormu 2581 4
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e : * Certifi = "on of Assurance of Compliance
: ' OCJP 656 (Rev. 8/01)

CERTIFICATION OF ASSURANCE OF COMPLIANCE

Nate There. are d j_‘}'erent requtrements for state and federal fumis' ‘(Those affectmg only
federally __fm;ded pra_;e_ct.s' are identified) . ‘ .

I, MICHAELP JUDGE - i hereby certify that:
(nﬂiml authqnzcd to sign gnmt awud, same person ag line 13 on Gr:mt Awa.rd Face Sheet) :

GRANTEE Lus Angeles Coungg Pubhc Defende _
IMPLEMENTING AGENCY:. Los Angeles Coung( Pubhc Defende

PROJECT TITLE: Cgllforma Innocence Protectlon Progra’in

will adhere to all of the Grant Award Agreement’ requirements (state and/or fedsral) as directed
by the Office of Criminal Justice Pla.nmng mcludmg, but not’ lmnted 6, the followmg areas:

S<<Hp,

N

- Equal Employment Opportumty
- Drug-Free Workplace'Act of 1990

California Environmental Quahty Act (CEQA)

"+ .Lobbying -
. ... Debarment, Suspenslon *and Other Respons1b1hty Matters
" Proofof Authonty from City: Councﬂ/Govermng Board

I _EQUAL. EMPLOYMIENT OPPORTUNITY (EEO)

A

General EEO Rules and Regulations (state and federa!)

" The apphca.nt selected for-funding acknowledges dwareness of, and the
. responsibility to comply with, the'folloWing Eqiial Emplo)iment Opportumty

requirements by signing the GrafitiAward-Face Sheet (OCIP A301), including this
Certification of Assurance of Compliance, and subrmttmg the apphcancn to the
Ofﬁce of Cnmmal Justice Plannifig (OCJP), "~

1. 'Cahforma Fair Eniploymént and ‘Housing Adt (FEHA) and Irnplementmrr

~ Regulations, California Administrative Code, Title 2, Division 4, Fair
Employment a.nd I-Iousmg Comxmssxon

. 2, California Govemment Codé Atticle’9.5, Sections 11135-11139.5 and

Implementing Regulations, California Adriinistrative Code Title 22,
Sectlons 98000 98413 :

3 Tltle VI of the le R.lghts A.ct of 1964
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JCE : : Ce ~ sation of Assurance of Compliance
: OCIP 656 (Rev. 8/01)

4, Title V, Section 504 of the Rehabilitation Act of 1973 (29 USCS Section
974) and Federal Department Regulations on its unplementatmn
Govcrnment Code Section 4450, et seq

5. Subt:tle A, Title II of the Americans with stabﬂmcs Aot (ADA) 42 JSC
' Sections 12131-12134 and U.S. Department of Justice mplementmg
regulatmns 28 CFR, Part 35.

6. U.S. Department of Justice Regulations, 28 CFR, Part 42, Equal
Employment Opportunity, Policies and Procedures — applies to federally
funded grants only : .

Federal and state agencws have the legal nght to seek enforcement of the above
- items of this assurance of comphance :

All appropriate documentation must be maintained on file by the project and
available for OCIJP or.public scrutiny upon request. Violation of these prows:ons
may result in withholding of grant funds by OCJP.

The following apply to federally ﬁmded grants on[y:
Note: Effective Fiscal Year 1992/93, the Federa[ criteria and requirements

apply to the "implementing agency” respornsible for the day-to-day operation
of the project (e.g., Probation Department, District Attorney, Sheriff), = . ..i

1. . Criteria for Federal EEQ Program Requirements for Grants in the Amount
of $25,000-$499,999. (Does not apply to commumty-ba.sed
orgamzatlons)

Federal regulations reqmre qualified recipient agencies of federal financial
assistance to prepare an Equal Employment Opportunity Progra.m (EEOP)
-upon meeting all of the followmg criteria:

a. - Grantee has 50 or more employees.

b Grantee has received & total of $25,000 or more in grants or
- subgrants since 1968, ' | ‘ :

c. Grantee has a service population of 3% minority representation (If
' less than 3% minority population, the EROP must be preparcd to
focus on women). .

The EEOP must be developed for the implementing agency responsible for the
day-to day operauons of the. program. ,
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Certifi- " n of Assurance of Compliance
: OCJP 656 (Rev, 8/01)

2. Assurance of BEGP for Federal Grants of $25, 000-$499 999 K

This xmplementmg agency has formulated or will formulate mplement
and maintain an EEOP within 60 calendar days.of the date the Grant
'Awal'd Face Sheet (OCJ'P A.SOl) is signed- by the Executive Director of
" QCJP. Ialso eertl.fy that the EBOP is/will be on file:in-the followmg
‘ A.Eﬁrmatwe Acuon (A A.) Office:" : ‘

A;An Qﬂicer: on ¥ hnte

Title: Personnel Off' cer

Address 210 West Temple Street, Room 19-513, Los Angeles, CA 290012

Plione:’ 213 974~2800

' The EEOP is available for revrew or audit by officials of OCJP or the Federal

Government as requ]red by releyant laws and regulations, -

Addltloaally, I agree to subrmt a eopy of sard EEOP to OCJP (Attention: EEQ

.Comphance Officer) within 60 calendar days of the Executive Dueetor's signature
“on' the OCTP A301. _

3.+ Péderal Grants of $500, 000 and Above -

All applicants, forfederal grant funds of $500,000 or more will submit a
eopy of their EEOP (developed for the implementing agency), or-federal

letter of comphanee to OCJP with the second stage ggghoanon forms,
4, EEQOP Updates for Cont.mumg Federal Grants -

Projects that have prevxously recewed a total of $25 000 or more in federal
grants, or a single award in the amount of $500,000 or more, and-have an
approved EEOP on file Wxth OCIP, are required to-submit an annual
update of their EEQP if ﬁlndg .are continued. The timeframe for EEOP
updates are the same as identified:in Section B, 2 and 3 above. '

The followmg apply to all OCJP grantees

1. - In addltlor,t to thls Certlﬁcauon, all OCIP grantees must havé a cufrent
EEQ Policy Statement, established by their agency, posted in d pfominent
plaee accesstble to.employees and applicants; and

2. The poster entltled "Harassment or Dlscr:mmatwn in Employment is
Prohibited by Law" also must be posted in a conspicuous location
accessible to employees and applicants. This poster may be obtained from
the local office of the Department of Fair Employment and Housing.
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- ' 'Cr” cation of Assurance of Complience

r : - , OCJP 656 (Rev. 8/01)

CALIFORNIA DRUG-FREE WORKPLACE ACT OF 1990 AN‘D FEDERAL
DRUG-FREE WORKPLACE ACT OF 1988 REQUIREMENTS

The above-named orgamzanon(s) will comply w1th the Cehforma Drug-Free Workplace
Actof 1990 of California Government Code Segtion 8355 et seq., and the Federal Drug-
Free Workplace Act of 1988, and unplemented 8528 CFR. Part 67 .Subpart F, for '
grantees, as defined in 28 CFR, Part 67, Sections 67: 615 and 67.620 by : '

A.  Publishing & statement notifying employees (Hat unlawful 'manufaoture
distribution, dispensation, possession, or use of a controlled substance i is
prolubtted and speeifying actions to be taken against employees for violations, as
requtred In Govermnent Code Seet1on 8355(a)

B. Estebltsb,mg a Drug-Free Awareness Program as requu‘ed by Government Code

Section 8355(b), to inform employees about all of the- following:

I. - The dangers of drug abtise in the workplace
. The organizatioh's policyof mamtemmg & drug-free workplace
3. Any available counselmg, rehabilitation and employee asmstance

, . Pprograins;
4. - ‘Penalties thdt may be 1mposed upon employees { for drug. abuse vxolat:ons

C. Prowdmg as requu'ed by Government Code Sectlon 8355(c) that every employee

who works on the proposed grant; v

. L. Will receive a copy of theé' company's drug-free pohcy statement
2. . Wlll agree to:abide-by the terms “6f the company's statement as a condition
- of employmenton the contract or grant.

-+ D, Notifying the employee in the statement required that, as a condition of

employment under the grant the employee w:ll

1, - Abtde by the terms of thé statérhent;

2. - Notify the employer in wrting" ‘of his or her convxctxon for a violation of a
criminal drig statute OCEULTINg ! in'the’ worlcplace 10 Iater than five (5)
oalendar days after such conviction.

E.  Notifying the agency, in wntlog,_-wulun ten (10) talendar days after receiving

notice as required above from an employee or otherwise receiving actual notice of ’

. such conviction. Employers of'convicted: employees must prov1de notice,
mcludmg position, and title to: Depattriént 6f Justice, Office of Justice Programs,
ATTN: Control Desk, 633 Indiaria Aventie, N.W., Washmgton, DC 20531.
Notice shall inctude the identification number(s) of each affected grant.
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o L - Ce ™ ationof Assuranée of Coxﬁphancé
' ' OCJIP 656 (Rev. 8/01)

Taking one of the following actions, within 30 calendar days of rece:vmg not:ce
w1th respect to auy cmployee who is so col_:lvxctgd. L e e

L. 'Takmg appropnate persunnel actioh-ageinst such a employee up to and
including termination, consistent with the reqmrements of the .
Rehabilitation Act.0f 1973; as'umendsd;

, 2 . e Requiring suoh‘employéé to” Iiarhcxpate satmfa.ctonly ma d,rug abuse

' asmstance or reliabilitation program approved for such purposes by a
federal, state, or local health, law cnforcement, or othcr appropriate

- agency B

Makmg & good falth effort to-comtitiue to mamtam a dmg-ﬁ-ee worlcplace through
plementatlon of the above requirements.

CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) -

o NS o
|__‘l '“1;‘

. ..,,_,'I'heﬁ above namediorgamzanon(s)fmdmdual(s) ’ihll com 1 w:th the Cahforma
. Envuonm,e;:ltal Quality Act (CEQA) reqmrements as stated m the Publlg Resources Code,
‘ Dmsmn 13, Sectmn 21000 gt seq and: éll‘bther apphcable ru]el and regulatlons .

All appropnate documentatlon w1ll be mamté.med ofi file by the pro')ect and avaﬂable for

OCJP or public review upon request

LOBBYING

As requu'ed by Sectmn 1352, Title 31 of the U.s. Code, and unplemented as 28 CFR, Part

‘gra.nt q}' coopcratzve agreement

| 'If any funds other than federal approPnated funds h "E"'.e been paxd or wxl] be paid

/69, for. pgrsons entering-into a praft-ér c"boperaﬁve agreement over $100 000 as defined
“at 28 CFR. Part 69, the applicarit:certifiés that: g

. +No, federally appropriated: furids hve been pmd or vaﬁ be pald by onon bphalf of

the undersigned, to any person for' mﬂuencing or attemptmg to influence an
officer or employee of any agency, a Member of Congrgs§, an officer.orempleyee

. -of Congress; or;an ertiployee’ ot & Member oF Congress in connectmn with the

rnakmg of any federal grant, the entering into of any coope{‘anve agrepment, and
the exjension, continuation; refiewal, amandmenf or modlﬁcatxon of any fcdera]

omd o 3 (R SO

employee of 8 Member of Congress in cdnrie'
cooperative agreement; the" undei'sz_gn d shbll o
-LLL, "D1§closure of chbymg Acnv;hes i accorda.ncc w1[;h 1ts mstructmns
The undermgned shall reqmre that the la.nguage of this certlﬁcatzon be 1ncluded in
the award documents for all subawards at all ‘DCI'S [mcludmg subgrants; contracts -

444444

Sl.lbl"eClplCntS shall cemfy and dlsclose accordmg]y
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T ' e ' Ce™ :ation of Asgurance of Compliance
iy o OCIP 636 (Rev. 8/01)

Y. DEBARMENT SUSPENSION AND OTHER RESPONSIBILITY MATTERS ' !
(applles to federally funded grants only) .
As reqmred by Executzve Order 12549 Debarment and Suspens:cn, and 1mplernented at
28 CFR, Part 67, for proepectlve pa.rucxpants in.primary covered transactions, as defined
‘at 28 CFR, Part 67, Sectmn 67.510, the. appllcant certtﬁes that it and its principals:
AT Arénot presently debarred suspended proposed for debarment declared-

ineligible, sentenced to a denial of federal benefits by a state or federal court, or

.voluntanly excluded from covered transactxons by any federal department or

agency. e ;

B. Have not, w1th1n a three-year period precediiig this apphcatton,’l)een ccnwctcd cf
or had a civil Judgmeut rendered against them for commission of fraud or.a
cnmmal cffense in. ccnnecttcn with obtaining; attempting to obtain, or perfonnmg A

e pubhc (federal state, or, lccal) transaction.of: contract tmder a publié’ transactlcn : ' H
-"vmfatlo of federal or state mtttmst statutes:or commission of embezzlement
" theft Torgery, bnbery, falsification or destruction cf records makmg false '

statements or recexvmg stolen property. -

C. Are not presently indicted fcr or otherwise cnmmally or civilly charged bya
governmental entity (federal, state, or local) with, commission of &y of'the C '
offenses enwmerated above. ) o l ,.'}

- P

‘D Have nct, Within 2 three-year pencd,precedmg this apphcatlcn, e Bii% or more
Eall pubhc thnsactions (federal state, or Iocal)- tennmated for cause or default’

Where the apphcant is unable to certify to any of the statements in tlus certlﬁcatlon, heor
+ she shall attach an ex'plenattcn to this apphcatmn : .o .

AT SO Lo

- VL PRDOF OF AUTHORITY FROM CITY COUNCIIJGOVERNING BDARD

- \

-The above’ named_crgamzatlcn accepts responmbthty for-and wilk ccmply w1th the
réquirément to obtain written authorization fromthe city coufiéil/goveming board in
support of this program. The Applicant agrees to provide all matching funds required
for said project (mcludmg any amandment‘ thereof) under the Program and the ‘
funding térms" and cond:tlcns cf OCJ'P and that any-cash match will be appropriated
as regired. It is agreed that any hablltty a.nsmg out:of the performaricé of this GTa:nt
Award® Agreement 1nc1ud1ng civil court actions for damages, shall bd the .
respotisibility ct the’ _grant re 1plent and the: -authorizing agency.” The State of
Californid and QCIP’ di aim respcn51b111ty of any.sucki liability. Be it-further
resolveéd that’ g:rant fiifids received hereunder shall not be used tc supplant

expendltures controlled by this bcdy s

The Apphcant is- requu'ed to obtain wnt'ten authonzatlcn from the city counczl/goVemmg board .“‘
that the official executing this agreement 1s in fagt, authorized to do s0.-The'Applicant is also
required to maintain sa1d written authorization on ﬁle and readily available upon demand.
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. Certif ~ " n of Assurance of Compliance.
' : OCJP 656 (Rev. 8/01)

All appropriate decumentation must be haintained on file by the project and available for
OCJP or public scrutiny upon request. Failure to comply with these requlrementﬁ may
result in suspension of payments under-the gfant or-termination of th- grafit or both and
the grantee may be ineligible for award of.any future grants if:the Office ofCriminal -

 Justice Planfitig (OCTIP) determmes that any.| f 1 the followmg has.occurred:, (1) the
. grantee has made false. certlﬁcatlon, or (2) vwlates the certlﬁcatlon by fallmg to carry out B

the requirements as noted above.

CERTmTcﬁldﬁ"" '

I, the official named below, am the same m&mdual authonzed to Slgl:l tie Grant Award Agreement
[line 13 on Grant Award Face Sheet], and hereby swear that I am duly authorized legally to bind the
contractor or grant recipient to the'above described certification. Lam, fully. aware that this ,
certification, executed on the date and.in the county below, is made under penalty of pexjury unde.r
the laws of the State of California. . : .

Authorized Official's Signafure!

Authonzed Official’s Typed Name: MICHA CHAEL P, JUDGE

Authorized Official's 'mie LOS ANGELES COUNTY PUBLIC DEFENDER‘ an o

Date Executed:

Federal TD Numbeér: 956000927

e . [EETYS I

'Ex_ecut_ed in the City/County of: LOS ANGELES COUNTY . SR

] ~ AUTHORIZED BY:
aX City/County Financial Officer ~ * S .
o. City Manager

o Goveming Boasd Chair L e 2 i
.——// - i P AR U ‘,, RN
Signature:. & it A__;émt/’ :ZM’ (
,_/ y
Typed Name; Patricia Van Bogaert S T O M

. = . “ o

S

Title: Administrative Deputy. Los Arigeles County Public Deferider
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PROJECTCONTACTINFORMATION I

Applicant pog {\NGELES conery UL T
Implementing Agency. (i applicable): LoS ANGELES COUNTY PUBLIC DEFENDER_
Projet Title: CALTFORNIA INROCNCE PROTECTION BROGRAM .

G‘rant Number (to be added by OC.TP)

Prowde the name, title, address, telephune number and e-mail address for the project contact persons named below,
Ifa sectmn ‘does not apply to your project, enter '""N/A"

- s

1 . The person havmg day—to—day-responmb:hty for the pro_]eet

"Nattie: Sean McDonald . ” ‘.
Title: DcputyPubhc DefenderIV R LI

Address: 210 West!Teimpld Stréet; 19® Flodt, Los Ahgéles, CA 90012
Telephone Number: (213) 974-2911 Fax Number: (213) 625-5031

E-Mail Address: smcdonal@co.la.caug= .. - e it

g

2. . The personto wﬁe;n & pérsorll ,dm#l is" accountab er'
Name: Carole Telfer-" nog o G e T
Title: Head Deputy Public Defender _
Address: 207 S. Bmadway Suits 400, Los Angeles, CA90012* L It
Telephane Number: (213 893-2570 " "Pax Number: (213 J 621-0 1

E-Mail Address: ctelfer@colacaus e kg e P .}

3, The executive director of a nonprofit organization or the chief executive oﬁﬁcer (e.g:; chief of police,
sup ennte.ndent of schools) of the unplemenung agency:

Name: Mlcha,elP Tudge L o S .
- Title; Public Defender, Los Angeles Ccunty ) . C e e m mo
-+ Address: 210 West Teniple Street, 19" Fisot, Los A.ngeles CA 90013

" Telephone Number: (213) 974-2801 ' Fax Number: (213) 625-5031 - ..
E-Mail Address: ' 4
4. ‘ The chair of the governing body of the implementing agency: (Provide address and telephone niimber other

than that of the implementing agency.)

 Name: Zev Yaroslavsky o L
- Title: Chairman, Los Angeles County Board of Supervisors .. A
© Addréss: 389 Kenneth Hall of Ad:mmstratxon, Los Angeles, CA 90012

Telephone Number: (213 ) 974333314 . 4 +, Fax Number: _,(2_13 ) 625:7360 % 7 i o "?.-.,-.e.‘:‘.u
. E-Mail'Address o b e e oLk
5. The person respons1ble for the projcct from the apphcant agency, if different than #1:

Name: Robert E. Kalunian

Title: Chief Deputy Public Defender, Los Angeles County

Address: 210 West Temple Street, 1ot Floor, Los Angeles, CA 90012

Telephone Number: (213 ) 974-7060 Fax Number: (213 ) 974-7060
E-Mail Address: rkalunia@co.la.ca.us : .
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PROJECT SUMMARY

" [1. PROJECT YEAR. 2.PROJECT TITLE 3. GRANT PERIOD
2{_'!;:; 2 Chalifornia Innocence Protection Program ' January 1 2002 - To
- gfha;rB - . December 31, 2002
4. APPLICANT 5. FUNDS REQUESTED

Name: Los Angelas County Public Defender Phone: (213) 974-2801

Address: 210 West Temple St., 19 Floor  Pax# (213) 625-5031 $ 209,034
Los Angelcs, CA 90012 ' .

6. IMPLEMENTING AGENCY ' '
Name: Los Angeles County Pubhc Defender Phone: (2 13) 974-2801 Fax#: (213) 625-5031

Address: 210 West Temple Street, 19% Floor
Los Angeles, CA 90012

7. PROGRAM DESCRIPTION

The Los Angeles County Public Defender proposes to create a California Innocence Protection Program (CIPP) Unit
within its Office in the Central Court The Project will provide representation to all former Public Defender clients,
currently in state prison (on a case in.which the Office represented the inmate) who request counsel! for the purpose of
filing and litigating a motion purstant to Pepal Code section 1405. The Praject will also respond to notification pursuant
to Penal Code section 1417.9 regarding the disposal of biological material, which would clearly impact a Penal Code
section 1405 motion. The Project will consist of an experienced Deputy Public Defender and Instigator and wilj utilize a
team approach to achieve all grant program objectives. .

8 "PROBLEM STATEMENT

The primary problem affecting the implementation of Penal Code section 1405 is that many of the requests reoelved
by the Public Defendér to date have been handled by individual attorneys with vegular felony case assignments. Based on
the increasing number of these requests, a single project unit of an attorney(s) and an investigator(s) could more effectively
and efficiently process these cases. The complexity of the issues involved in these cases and the need for extensive
investigation to locate evidence demands & team of attorney(s) and investigator{s) ‘working together to review and handle
these cases.

9, OBJECTIVES -

Objective #1- 50 Eligible requests for motions under P.C. 1405 will -z accepted. -

Objective #2- 50 Cases will involve a prehmmary investigation.

Objective #3- 8 Cases will involve a full mvestlgatlon and a motion under. P.C. 1405 for a state habeas COTpus petltlon
based solely on & claim of actual irnocence that is supported by other ewdence

Objective #4- 4 Cases will involve the appellant/client being represented in the trial court in an attempt to vacate the

conviction,

* Cases where the appeilant:’chent s judgment will be vacated or the conviction overturned as a direct

Result of the project’s intervention.

Objective #5-

ey

! OCIP-227 (Rev. 797) — = : . ‘
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10. ACTIVITIES 11, CATEGORY
- Attorney will perform review of cese, contact California Western Innocence -iject ta ___
.determine if that Project hag also received e request from client, seek appointment on -
the case from the Court, contact client and discuss motion procedure, open project data -
base, conduct prellmmmy and full investigations, review case docurnents, prepare . .
motions, litigate motions, arrange for testing of evidence, prepare motion for writ of 12. _PROGRAM AREA
habeas co:pus or new frial, input all activities in Project data base , -
13. EVALUATION 14. NUMBER OF CLIENTS
] , T _ i TO BE SERYED
Qualitative evaluation will be conducted to determine whether Project Unit attorney has ) : .
responded to el of the requests made by eligible clxents in an eﬂﬁcwnt and effective
manner. 50
Quantltatwc evajuation will be conducted to determme whether the number of cases
projected for each of the five objectives have been met. -
15. PROJECTED BUDGET
Personhel - Operating Equipment TOTAL
o Services . Expenses : .
Funds Requested -
: - 8203,764 - 85,270 - e $209,034.
Other Grant Funds - | o
) : ) , -0- - ' -0- -0- 0
" Other Sources (list in-kind, fees;
etc.) _ 1 - - ~0- - <
16, NAME OF RESPONSIBLE OFFICIAL
o> o
Signature:§ Date: f— £- 0O >
Typed Name: Michag] P, Judpe Title:  Public Defender, Los Angeles County
OCJP-227 (Rev. E'ﬁS?'T)
300




 BUDGET CATEGORY AND LINE ITEM DETAIL

. | A. Personal Services - Salaries’Employee Benefits B '  COST

1.0 -Deputy Public Defender IV

12 months @ $ 9, 717.27/manth @100% ' $151, 048
© SubtotalNetSalay . ¢ . -$116,607
Plus Emploges Bansfits. (@29.53596%) $ 34,441
Total S&EB - $151o4s_

'IheDegutyPubhsDafznder'de.lbeﬂmmttmwwhnwnﬂm&chqcctbymnmngmaizmqum
scoepting eligible requests, pmpmn,gandmnduchngaﬂpmlunmarymveshgnhnmnndﬁﬂmveshgahm -end
rcprmbngchﬂsmﬂumnlwm Thmattnmeymﬂalaokeepmdmmﬂamaﬂpmgmmmdstntwucmme

1.0 Inveshgatur IO -P.D. (part-time)
12 months @ $6,640. 82/m0ntl1@6847%
' : | | 86,693
_ : Subtotal Net Sala:y , o . $79685. . | - T,
.‘ o Plus Employee Benefits  (at 32. 03%) $25,525
' -t Total NtS&EB' $105,214
© (Less Salary Savings @ 7.09%) ($7,459)
Total S&EB $97,755
6.847% $6,693

‘The Investigator I will wock part-time on the gmn.tand asmsttheDcputyPubthe{mderIVmconduchng
preliminary and full investigations. S

*Employee Benefits include: vacation, holidays, sick leave, bereavement leave, military leave, jury duty, witness
leave, injury leave and civil service exam leave. For athef benefits, Los Angeles County offers various cafeteria
plans. The following include the most commeon benefits: retmant,madmsl,dml, life msurmce,stm:tandlong
term d.\sablhty and Worker's Compensation. - , )

- $157,741
TOTAL

. \ ’ . ] ’ ‘.. . ) ] - .

' . OCIP-A303a (Rev. 7/97)
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BUDGET CA'IEGORY AND LINE H‘EM DETAIL
B. Operatmg EXpenses | COST
T . =g 900
Audit Costs ~ ( $1500 .maximum. or- 1_% of grant total if aver $150,000) - 5
QCJP TrmmnglConferences To send two PX‘DJBC'(C staff to a minimum of ane OCJP . g 1,3.59 '
sponsomduﬂmmg/confmcncesdmmgthcg;mmyear TthroJectmlluseCmmtytavcl_ 1- o
1 rates, . Lo
Axrfare (for 2 @ $394fr0\mdmp) $788
Lodging (for2 @'$150 per nighit — 2@ $150X1) : $300 :
Transportation/Shuttle (for 2 at $30)° ~$60
Subsistence (@ $52.75 daﬂy (2 for 2 seniinar days) - &l
L Tota] s1,359
' : 302 A
: : _ ' : $ 2,259
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C. Equipment

.’ L} -.:' .li‘"
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- 1.
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1
3
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" Trged Mol B
. 2 : 1 W
1 : .
- ‘_'; i
gk
.
5 '
g
e
r,: R
1
. . . g
T ARENLT T *
CATEGORY TOTAL 0= .

31

60, 000

PROJECT.TOTAL' = .

IN-KIND MATCH

L. . AmountofFunds

Y VO R
| "$160,000 *

_0-‘.

2. Percentage of Funds

e J00%

‘0. LAt -

DCIP-A303c (Rev, 7/97)-Y
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- CALIFORNIA INNOGENGE PROTECTION PROGRAM
BUDGET NARRATIVE -

The Los Angeles County Publlc Defender's Oﬁ‘ ice mtends to use funds under tha

California Innocence Protection Programto assist indigent inmates convicted of a crime(s) . |

in Califomia State Courts establish their actual innocence through the use of post-.’., _

convistion DNA tssting. The grant will fully fund an experienced Deputy Public Dsfender
and patrtially fund a Deputy Inyesﬁgator to investigéte; prepare and litigsts motions for
DNA fe_sting pursuant to Penal Code § 1405. | | |

A sig'niﬁ'cant portion of the of $209,034 proposed sudget is allocated to Personal’
Sarvisas {Salaﬁes and Em‘plsyee Besef_its) and the funding of a Deputy Public Defender
_ Grade 1V attorney and a Deputy Investigatof I (half—tjme) to staff the Project at a cost of
$203,764. Operating Expenses totaling $5,270 consist of Audit Costs,
Training/C'onference'expenses for Office of Criminal Justice Planning ( OCJP) sponsorad
trainirllg and Administrative‘Expen_ses.(malling' photocopying and interstate travel).

Personal Services

;

A considera_ble portion of the grant award is being allocated to support .direct

services Qf the attorney and investigator. The attorney will provide full, competent

representation o eligible inmates who. request as'sistance with motions pu‘rSUéht to Penal

Code §1405 Ths grant will fund 100 % of the aftorney's salary ($128 268) and smployas :

- benef ts*($56 548) Iess salary savlngs at 3 7% ($4 746) for a total of $ 160 070.

The Attorney is responSIbIe for revnewmg all mmats requests acceptlng ahglble

requssts prepanng and conductmg al preflmmary and- fuII mvestlgatlons and representmg o

clients i the trail court on the motion pursuant to Penal Code §1405. The attorney will also

304
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keep end marntarn ali program and statietlc source documents

e FTEL

The Attorney asergned to the Froject wiil be an attorney Iicensed to practrce lawin .

the State of Cahfomla and a Deputy Pub!ic Defender (Grade iV) wrth felony trral

I S
experrence

P i f_'v.r - e e . tr <

The remarnder of the Personal Services budget erI fund a Deputy Investigator Il
who w1li work half—trme on the grant The grant wrll fund a salary of $39 B45 employee )

beneﬁts of $5 423 iess salary savrngs at 3 7% ($1 475) for a total of 3 43 694

-

The Deputy Investrgator [ wIII asslstthe Deputy Publlc Defender Vi in oonducting

.....

i-.-l

all prelimmary and full |nvestrgatrons as well as assrstmg in court when required

BIST TR EL .

s . - - R : C T T LA P
RS 2 LI T R 3 i - a :

2]

}

) eratln anses N o i h e

wE . IR M o o v

Operatlng Expenses include _Audit Costs OCJP Tralnlng/Confererrce and, .

4.
hegg. Wiy

Adminrstrative Expenses The first line item in th:s budget category is $900 for the cost of

DER D i T EAN
the OCJF' requrred Independent audit Pursuant to OCJP Handbook § 8151, a maxrmum .
of $1 500 or up to 1°A of the total gra__nt ailocatron may be budgeted for the audit for grants
over $1 50 000 Our experlenoe with the size of our proposed program, suggests the $900..
fi gure The audit is requrred by OCJP to safeguard OCJP assets and to eneure all funds
are accounted for Conferences semlnars and workshOps beneﬁt the pro;ect in, that they. . |

"educate staff regarding current techmques and resources to accomp[rsh pro;ect actnntres .

and achieve pro;ect ObjBCtWES

A

R S . frg

The second lineitemi is for OCJP TrammglConference costs. Pro;ects are requrred
- to budget for OCJP tramlng and conferences dunng the grant year. Per the RFP the Los

Angeies County Public Defender's CIPP Project has budgeted fortwo Proiect staff persons
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to attend one OCJP Tramm'g'ICon:ference at a total cost of $1 271. Thls cost mcludes

A l

Registratlon at $400 (one tralmng for two at $200 each), airfare at $300 ($150/round-tnp .

for two peopie) iodglng at 3300 ($15Dln|ght per person for two) tranSportationlehuttie

" costs of $60 ($30 round trip from and to eirport for two) and sube:stence at 521 1 ($52 75

e A-g RN ] e T R S _}.

daily for two semmar days fortwo)

£
E fam e ad The
' 1 ALY

The thlrd iine ltem i for Admimstratwe Expenses inciuding malimg, photooopymg

e

and’ interstate travel Maillng exoenses include sending |mportant documents to either the

' tﬁfn,‘._'::‘:, £ PR A SRR PP I e el ke
cilent at & state pnson facility. to Iaw enforcement agencies or to iaboratones It is
e o - i ;“ eE e E MR T

estimated that two courier serwce packages wili be sent per case The F'mJect eshmates

it will accapt fifty (50) eligible cases. The averags cost of the courier service used by the

B .a“? y.'.' FRIEANE Al

County (“Fed Ex) is $20 per package. The total estimated mailing .costs is $2 000. -'

o IS EM SN &

Photocopymg eipenses are for copying documents from the court ﬂle as weii as law

o .,.r” ‘\ } . »til-_-. Jr-v Rl "I‘:‘,;-‘

enforcément’ agencies er;the coroner’s ofﬁce The estimated number of pages fo be copied

u-) r—1 el }r

is 250 pages Per case for ﬁfﬁ( Cases Tor & total of'12 500 pages . The cost p per page is

i
$ 03, therefore the total photocopylng cost is $375 Interstate travel to the prisons to meet

iy

with the' client I8 sstimated for the ‘Sight cases "where a. hearlng is scheduled'ﬂlt is

.'v’"‘

e

: antlcipated that four trips will B&'in Southem Cellfornla where the attomey can dnve the

other four tnps Will'bé IR Northern California where the attorney must travel by air Four

trips have been estlmated at 100 mlles at $ 31 per mile for a total of $124 Four tnps have N

" been estimate at $1 50 per round trip airfare travei for a total of $600 The total mterstate

RIS
\.;'.‘ .

. travel'is budgeted at $724

Siibéontracts, uriusus 'exp'eﬁaituféé' and equipment are not applicable to the CIPP

o

Project grant. ©
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LOS ANGELES COUNTY PUBLIC DEFENDER
CALIFORNIA INNOCENCE PROTECTION PROGRAM (CIPP)

NARRATIVE .:» *

W ‘l.- e

. PROBLEM STATEMENT

.On January 1 2001, Panal: Code §14056 established a new procedure for indlgent convrcted
pérs%g%;‘q rgq‘uest;ﬂppomtmant of-counsel-.m‘-prde.r«toflnvestrgat‘a and file a‘motron for p‘ost- S
conviction DNA tesfing. By April of 2001; the Los:Angeles Coiirty Publlc Défshdei’s Office had "
develoge,d,,@ai:'protpggl..for handling Penal Gode:§1405 requests arid by May, Red recéived &'

handful of inmate requests. Twenty seven-(27) fequests-héve bissii received through Decehiber,

. . A L A L
1 o R S B PR HI TH
g ot *

2001. T N IEItr TR R R
- The primary problem affecting the implementatlon of Penal Code §1405 is that many of the =

gaseloag_g_, ;_ggga\g; onthe _rnc;rpas,mg\-,numbersof1hese -trequests“i-' d@'glngle pro;ect ‘unit of'an™
:-ttcrn_ey(s,)iand én,inveé-_tigater(s);muldwmore>efféctivelyféﬁdzefﬁéiéﬁﬁy brooesstﬁésecases The
complexity of. the isgues: rnvolveddn these cases and:the neéd for- axtensivé estlgatlon o Iocate
evrdence demands.a team of an attorney(s} and andnveshgator(s) wotking’ together"to rewew and 3
hand[e these cases This: team would also. be charged:with tfaining éthers'as’ ‘iore of fhese cases
come to the attention of the c;pu,r._t,s. especiallyinan:office a& largé s this one. e

- The issues.in these cases require-an attorney whpnppsse“ﬁp"'th‘é*?exb“é"rfi”s"e'iﬁfﬁndé‘ré‘iﬁp&i’ﬂ_ﬁr”\ o
available DNA technologres and who is well versed in thetypes GF DNA ‘:estmg thatare currenﬂy
available as well as.the limitations of some of previous typés of tegte: iy the' shot | trma "this’ Oﬁ' ioe
has been handling these cases, it has bécome clear that’ Iocatmg “the evidence pursuant to the '
statute rs;?ipﬂen,gxtramaly- difficult. The'use of@n investipator to’help loéate the evndence_would b_e o
extremely bensficial when it has been dstermined:that the law enforésiient agency no I6nger’

.‘?SGSSBS.‘_th.éE,,P.V,id,enas.z-,;« v e
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The Los Angeles County Publlc Defender profioses to create a California lnnocenee ; , .
Protection Program (CIPF’) Unit within its office in the Central Court. The Project howeVer w:ll w |
provrd‘e{,. regreee;nt_a‘tron to.all former-Public. Defender. clisnts,‘cufrently I’ stete ‘p‘nson on & ce'se in
which the office rqp_r‘,egente_d.-,‘the-Inmat@)}Who«request counsel for the pu'r‘pb"s’e'bﬁﬁtin_é‘ and [itiE;'et'iiFi;'_éj’i
a motion,pq[suan't to.Penal Code § 1405. ' The-Project.will also. r'e"'sporid-t'o‘i’izetiﬁéeffi"dn"ﬁﬁreué’l‘%t 1o
F’enal Code §1417.9 regardmg the. dlsposal of- blolog:cal material which weuld cteerly impact a
Penal Code § 1405 motion.. The Project will censlst of-an experienced Deputy Public’ Defender
Grade IV and a Deputy Investigator, || and utilize a téam approach to achieve all grant program
objectives. . .. b e e aemereb it

When a request for DNA festing Is referred tothe Los Angeles:County Plblic Défehdeér by
the Court, the District Altorney. the. Attomey-General;-or 'seme?'bﬂter‘riﬁ'g'eﬁcf or the' clisit Sontacts "

the Public Defender directly, the attorney-assigned toshandle thé case saeks appoifitiment from thie .}

_ C-:DUFt-,.f}?;s.;,rgqyeitﬁz,:fggm.;,inr,na;t,eg'?tnre‘grghodt.«the:state:'-are".e'ften foriarded-{a-sithér-the Ikndcsice
Praject at geli,fqrnia-:\t,\{gstgrn School of Law (for-cases c'ariglnatin'g*‘in‘%southern?‘eaIlfb'r"r'uéf)”"i'aiﬁa-
Santa [Clara Unjversity School of Law, (_\.‘or:-tthdse.«,cases‘?priginatin‘g- In ‘N‘o'rtﬁe‘"rn‘Géli?orﬁié“')"‘.'th'e'?‘”"'
attdmey will also contact the California Western Innocence Projectat Califoriiia Westéri Schivol of
Law *0.19.????!11,;3!5!9 if;ﬂ,’lai Project.has received e-request'from -.the':inn"iat'e-'a'nd“t‘vtt"éfﬁ%réﬁ?Wéi‘ﬁ’ﬁés'
been done on th'e' ,$288,50 as not to:duplicate program services: = - -~ * 77

To date th|s Ofﬁce has received 27 requests for:assistance pursuant 16 the Penal Code § "

1405 In 26 ef these cases a full.investigation was conducted. Motsons were prepared presented

to the trial court and granted- in,three, cases. In.one:case the"convlctlon wds-overtirmed and the’

- client exonerated the ether two cases ere currently: pendlng 1fthe ctirrent rate remains constant

12 Public Defender will recewe approximately 50 pregram eligible requests during the- grant‘year .)

308-




PLAN | L L e

The Los Angeles County Pubirc Defender s Ofﬁce proposes to provrde representation to all
.fonner pubirc defender oiients, ourrentiy in state pneon who request counsel for the, purpose of"
mvestigaiing, fiing a motlon and iitlgatlng a motion pursuant to Penal Code Segtion 1405. The

Prorect wiii aleo respond to notif' cation pursuant to Penal Code § 1417 8 for the disposal of

brologrcal matenai

Obiactivss
. Objeotive #1 §_g Program elrgrble reql uests wiil be recewed

T

The attorney wiil perform 8 cursory review of the case by. checkmg Pubiio Pefender- and Court -
'reoords to determrne if the Los Angeies County Public Defender. represented the-.ciient and if any’
conflict ex:sts in representrng the ellent The attorney W|Il also contact the California’ Western
innooence Pro;eot to deten'nrne if that Project ha_s also reoelved a request from the client, so as

not fo dupircate program serwces i the individual wrote to us drrectiy and was represented by a

I_“."J

o rvate attorney. thé-letter-will be forwarded to the Post Convrctioh Asmstanoe Center in Los

Angeies County;f: represented by the Alternate Public Defender the latter wrii forwarded to that

. office..If the client was represented by the Pubirc Defender a ietter regarding the motion process

and appointment of counsel a8 wall-as:a Client Case Aesessrnent forrn wrli be sent to the clrent

g

The Pro;ect will malntain a copy of the ietter/request from the chent as weii as any other
oorrespon,dence, with thesinmate. | " |
e  Objective#2 50  Cases will involve & "preiimi'n:ary investigation.

The attorney wuii obtain the Public Defender file and prepare an order requestrng the court appolnt

By

the Public Defender. The attorney wrl! Open a ciient t" Ie rn the Project Data Base and rnput aii of

- the rnformation obtarned thrs documentation is oontrnued throughout the case, The attorney and

‘mvestrgator will rewew the Publio Defender fi Ie making cop:es of all of the property reports, lab

1 B

reports, preirmrnary heanng transcnpt and any other doouments deemed relevant. The- attorney
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and the investigator will also review the Client Case Assessment form The attorney will contact |

the trial attorney of record-to determine it they have any addihonal relevant tnformatlon The _ .

"t “:".r“.-.'-.'-

attorney with the assistance of the’ aneetIgator will contact in writing the agency (Iaw enforcement
coroner ‘court: tlerk) Who should have possesston of the physlcat ewdence and request the
location of the evidencs’ [f the evldence rs not avertable the attomey will prepare an tnvestlgatron |

request for a preliminary rnvestlgatron regardrng the existente and/or destructron of the evndence

o
R |

or additronal evidence retarned by an outside agency The attorney will continue to mput all pt‘D}ECt
actwltres and information obtainéd Into the Project Data Base. Other documentetton to be !

maintained- rnclude the ongmal case ﬁle “the' Court Order pureuant to Penar Code §1405 the V

.|

Client Case Assessment fofrii nofes, casé chronology and mvestlgatron request
. Objective#3 8. ‘Caseswhérea il rnvestrga’aon wlll be conducted and a motlon

_ under Section 1405 or for a.state habeas-corpus petition-based-
et ghlaly on & Claim of actual innocence that Ie supported by other

.
ewdence O T - R TR G

The attomey and tnvestlgator w1!| re-rev:ew the chent's Tequest and file.and conductfurther
greenl’ Yo

mvestigatron and obtatn the tnat transcnpt I the client- has a. cclorable-clalm- a-dectaratlon and

"
"

motion wrtl be prepared The attorney Wlll visrt the client at the state prison.facility where he/she is -

housed and dlscuss the moticn procedures and have the chent sngn the declaration. The: attorney

- will then fi te the motton on the epprcprrate partres The attorney, where appropriate, wul prepare B

“

response o any prosecutron opposition to the motion, The attorney will continue-to malntarn all
documents, including the motion, opposition and response(s) in the client's file and to '-Upda_tef\-t'h‘é»-

Project Data Baee

e Objective #4 | 4 Cases where the, appellent(s) will be.represented-ih tnal
B court in an’ attempt to vacate a conwctlcn

271y

If the motion Is opposed by thé- prosecutton the colrt will set the matter for 8 heanng in the same

urt where the-trial was heard of plea taken if that ;udge is stt!l sitting ina cnmtnal asslgnment .*

e

otherwise the matter will be assigned to a couit by the eupervnsmg }udge The attomey wul appear
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m court and litigate the-motion. If the motlon is granted, the attomey will arrange for testlng of the

J

DNA by selectmg a laboratory and ananglng for evrdence samptes to be transported to the testrng

. faclllty as well ag havmg pnson ofﬁcials obtam a blood and sallva sample from the cllent and .
having lt shlpped overmght to the laboratory The attorney will be responsdble for obtammg the

test results If the motlon is not granted the attorney will determme the appropnateness of takmg
N t, l' Pophie

a writ. If & wr:t rs appropnate the attorney wlll work with the Publlc Defender’s Appeltate Dwrsnon

-

o prepare the wrlt All documents w:ll be malntalned in the file mcludmg testmg results court
<o »t, -.“-,'»-,}-.“":"-: i #

orders and wrlts and all lnformatlon entered lnto the Project Data Base _
T . = S I

) Objective #5 : g “ ln two cases the appellant's judgment will be vacated or the

T i i L

appellants conwotlon will be overturned as a dlrect result of the
. R R T w v .

Project’s interventron

-,a-." B
Lo . ,..

If the testing results are favorable the attorney wlll prepare a petttion for habeas corpus or motuon
W i v
for new trlal whrohever is appropnate The attomey wrll Iog all mformatlon mto the Project Data

Base and copies of all petitions and motions will b_eoome.part of the case ‘_ﬁle.

. - p . dul rr.
SRR W . P e

By mplernenting the objectwes actrwtles and documentatlon procedures descnbed above

it is ant:clpated that the project team wull handle almost twrce as many ellglble requests and
’ w S TR S O A TR

motions as handled by mdlwdual attomeys ln the year 2001 By only handlmg these types of

Y Lo ’.t

cases, the attorney and mvestlgator wtll enhance thelr own partlcutar expertlse in hand ling these |
cases and will be able to handle a greater number of these cases, thus makmg the handlmg of |
these cases more effectlveand eft' clea it. Addltlonally. the Project team wtll begm tralnmg others to.
handle these cases to slgnn" cantly develop the requusite expertrse in handlmg these matters as .

&

more cases come to the attentlon of the Courts
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lMPLEMENTATION

SRNCTE RN A oo Tt A

‘4?.1 T

Organrzational DeSCf'Iptan The Oflice of the Publlc Defender provldes constltut:onally

Yho -

mandated Iegel representatlon to indlgent cnmlnal defendants in the Supenor Mumcrpal and
Juvenile courts of Los Angeles County Establlshed rn 1913 the Los Angeles County Publrc

Defender is the oldest and largest governmental defender oﬁice in the United States and is
coemn Che eyt : g
unrversally regarded as one of the premier ofﬁoes in the Country
e T T SRR SR AT " [ T
The wod<load is approxrmately srx hundred thousand cases annually The current ofﬁce
A orhy T N I

staff of approxrmately 900 members is composed of some 600 trial attomeys supported by

i B3 IR A /f" RO A -

.....

paralegals mvestigators socral workers law clerks and clencal staff The Department has ofﬁoes

lri AQ separate Iocatrons throughout the County
The main mission of the Department is to provide fully competent representatron to -
N . gy

mdrgents accused of crlminal behavior The Dfﬁce strives to maintarn qualrty representatron ina

v..

I

*osf effectlve manner

Wl ey Tt

Rt -

The structure of the Ofﬁoe is deprcted in rts Orgamzatlon Chart (See Attached) The Public

Dafender i is the Department Head. The Assmtant Public Defender Specral Circumstance

. _‘wf“

Coordmator and the four Bureau Chrefs (Admlmstratlve Services Branch and Area Specral

va R deo !

Operatrons ancl Central Operatrons) report dlrectly to the Chref Deputy Public Defender who

reports to the Publlc Defender With the exoeptlon of Admlmstratwe Servrces each Bureau has at

2
EL LN [Ty

least one Dwrsron Chref who reports to the Bureau Chlef The Publrc Defender's Ofﬁce has forty

(40) separate ofﬁce locations throughout Los Angele.: County Head Deputlles and Deputres-ln-
Charge oversee the operations of the Branch and smaller Area ofﬁoe Iocatlons | o |
The Office is governed by. Callfomra Penal Code Sectrons 987 et seq Callfornla }
Government Code Sectlons 27700 et seq., the Los’ Angeles County Ordmance Los Angeles.
iounty Charter and Public Defender Policy and Procedures. The Board of Supervisors is the
goveming body for ali County departments.
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The Public Defender has developed consldereble expertlse in handllng these types of

- cases during the very short ttme the statute has been on the books. The Public Defender has

, developed a protocol for handlrng these types of cases, has been appcrnted by the court in27
_cases and has been succassful in each of the three motlons made by Public Defender attorneys
in the trial court. This prbposal would implement a Project team that would facilitate a more
effective and efficient handling of these cases, especlally as the number of cases lncrease and
would allow for a training ground to-train other attorneys and mvesttg&tors to hendle these cases,
The grant will fund a project team ef an experlenced Deputy Public Defender’ end Deputy.
_ lnvestrgator to rnvestlgate, prepare and lltrgate motrcns for'DNA testrng pursuant to Penal Code §
1 405. The Deputy Public Defender wiil be a Grade IV ettomey wnth experience in handling
homicides and sexual assaults as well as experience deelmg with forensics and physlcal_=
evidence. The Investigetorwill be a Grade |l investigetbr with experlence'ln crime seene

mvestrgatron and locatlng and identifying rnaterial ewdence Ceses asslgned fo the PI‘O]BCt will be

. aken out of the usual. chaln of command and placed under the dlrectlon of the Chlef Deputy

“Public Defender who wlll oversee the Pro;ect The Chlef Deputy Publlc Defender wnth the
- assrstance of the CIPP Project Manager will review all stattstrcel reports to. assure progress toward_
objectlves and complrance with Grant Gundellnes and wlll submit the requlred Oft' ice of Criminal

Justu:e Plennrng (OCJP) progress anid expenditure reports
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" STATE OF CALIFORNIA

—BTANDARD AGREEMENT —

STD. 2 (REV. 5-01)

APPROVED BY

ATTORNEY GENERAL

THE

| THIS AGREEMENT, made and entered into this |_I\dny of Desember, 2001
in the State of Celiforoin, by and between the State of Califoraia, through its duly electad or appomted, qualified and nclmg

i

' CONTRACT NUMBER

QROIplet 9 2

[AM NO.

/

TWAVER’S FEGERAL EMPLOYRR, [DENTIFICATION HUMBER

TITLE OF OFFICER ACTING FOR STATE

" .. .Exscutive Diractor

GENGY

Office of Crlmlnal Justlce Plannlng

h_e:cinlf:e: called the Stute, and

CONTRACTOR'S NAME . -
- Log Angeles County

hereinaftez called the Contractor.

- WITNESSETH: That the Contractor for end in consideration of the covenants, conditions, agreements, and stipulations of the State
hereinafter expressed does hereby agree to furnish to the State services and matedals ‘as follows: (St forth rervice fo be rendered by

Contractor, azount to be paid Comtracior, fime for performance or complation, and attach plans ¢ and specifizations, f any.)

Grant Award Agrcemen

Detember 31,2002

t No. _CK 01010150

-to

.

from

March 31,-2003

Al) other provisions of this agreement shall remain as p;eviouély agreed upon. "

Funci:s: State General
Match: None

is hereby amended to change the end date

The provisions on the.reverse side hereof constitute a part: of thig ng':nr.ment.

N WITNESS WHEREOF, this agrecmnent has hccn exccutcd by the pamu hereto, upen the date ﬁrst above watten.

- STATE OF CALIFO’RNIA

CONTRACTOR

AQENCY

Office of Criminal Justice Planning

CONTRACTOR {IiFother than an Individual, slela whether & corporalion, parinership, elc.)
Los Angeles County Public Defender

sv(Au‘m}: 1G] GNATU
' AV?B _ | o :
PRINTED NAME OF Psnsdh szsmn ) RINTED NAME OF PERSON SIBNIN T

L Rrpne %meg-‘cr -DEC 10 2002 -  MICHAEL P. JUDGE *A. County Public Defender
TITLE . . . DRESS ' (Clty} {Stale)  (Zip Codo)

Executlva Director

AMOUNT ENCUMBERED Y TH!S
POCUMENT

$ No addltlonal funds
emcumbared.

8
PRIOR AMOUNT ENCUMBERED FOR. |
THIS CONTRACT

$
b»

: o
_ : _ ‘ﬁ,@ﬁeu
| ;E;E.L AMOUNT ENCUM%@ EO

PROGRAM CATEQORY (CQODE AND TITLE)

o2

FISCAL YEAR

oot
%@!@

. |STATUTE

$0

“‘h
'DEIECT OF EXPEN wmm“—‘@gae (cg:& TTLE}

v w
}

I haraby carilfy upon my persona! knowladge fhel budgstad funds arm
avsilable for tha pariod and puipose or the expanditure sta{ap above

T.BA NO,

B.R. NO,

2 Bl

DA'If'f'Z/?/d)L

GonﬁacMr _ State

Agcn_cy

Dept. of Gen. Ser.
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Controller

DEPARTMENT OF GENERAL
SERVICES USE ONLY

I haraby certlly that all conditions for gx-
emptons have been compliad with, and
this contract ls exempt from Dapanment
of Genaral Sarvicas approval,

..i

210 W. 'I‘emele St., . 19th Fl., Loa Angeles; CA 900
FUNDTITLE .




THE BACK OF THIS DOGUMENT CONTAING AN AFmFlcw. WATERMARK « VIEW AT'AN ANGLE . |

- Srare oF CALIFORNIA 07 330180

FUND NO. FUND NAME
THE YREASURER OF THE STATE WILL FAY GUT OF. THE D00LxGENERAL FUND .

IDENTIFICATIONNO. - . . | MO} DAY L YR:. . _
' ' 8100 051 081 2002 Tt e0-13enan
- v 07330180
10 ) ) i , o COLLARS CENTS
--- ' TREAS/CO QF LOS ANGELES L | exx11789 uuw

FOIa COAS [2-07] CONTADLLENS WARRAMT

Y . -
. x"'.qtv

HE2MLE34T3 073304B0O5E

‘REMITTANCEADVICE . - yeNpor-1p pABE 4  STATEOFCAUFORNA

_BTD. 4040 (REY. 4-86) : CHOLOH10120~00 THE EKCLOSED WARRANT I8 IN PAYMEHT OF THE INVOICES BHOWN BELOW
T OEPARTMENT NAME ' _ ORG.CODE | INVOIGE DATE INVOICE NUMBER RFI
CDFFICE OF GCRIMINAL JUSTYCE PLN |B1OU ' HVOIGE Mo
I?ElFARTMENT ADDRESS ' . ' CLAIM SCHED, NO. /7 #1 L1709 .00
1130 K STREET, BULTE 300 2101413 , ;
EALRAMENTA Lo 9oeins : : ' ' ,
VENGOR - : 0B
e o e 1 TN A b
FREAG/C0 OF LOS ANBELES : |
CA TINNOGENCE PROTECTION PROG ,7/00
LOS ANBELES €O PUBLIC UEFENDER ¥ e 3|
210 WEST TEMPLE 8T, RM 19-313 LA %8
L.OB ANGELES Ca 20012
PAYMENT INGUIRIES:
(214633234-2170
FEDERAL TAX 10 NO, OR S8AN RP TYPE TAX YA ‘TUTM.REPQHTEJTOIRS‘ TOTAL PAYMENT 11789, 04
00
1
317,




 PABE

} STATE OF CALIFORNIA

v ATOMG (mlw -9, K -j_ (' KGI()iGi'?O 00 _ THE ENCLOBED WARRANT (8 (N PAYMERT OF THE INVOICES SHOWN BELOW
m—f - ORI‘.L oonE ™ INVOICE DATE mvosce NUMBER RPL
OFFLCE QF: CRIHTNM .J'JS'TIJCEZ F'LN Bio6. | .. , S INVOIGE AMOUNT .
: - AR R ] }
"‘EE‘PTRTM—NTADOHESS PR CLAIM SGHED, NO. | 99841 .00
X 1.5"30 K CI'RE'E'T Sl TF' J(JO 2200136 ’
BALDRAMENTD a. Yoe14
VENDGR i .
FREAS/CO OF LOS ANSELES R
CA. TNNDCENFL FROTECTION PROG o
LOS ANGELES CO PUBLIG DEFENDER 0. Joamwu
210 Ul-ST 'HHP?.C 57. RH 1%-5 jCN-'L
o l 0% (-‘\NGI*L.FS Ca 90012
PAYHENT TMAUIRIES) .
) . (914613349170 : .
""'Ll FEDERAL TAX ID NO. OR BSAN APTYFE  TAXYR  TOTALAEPORTEDTOIRE | TOTALPAYMENT SPBEAT GO
[ t
e |
- 318"




" REMITTANCE ADVICE ;

"PAGE 1

. STATE CF CALIFORNIA ;

r.TE.“EAS/’C,‘l.'.l OF LOS ANGELES

CA INNOCENCE PROTECTION EROG
“LOS ANGELES CO FUBLIC DEFENDER -
210 "WEST TEMPLE 8Ty RM 19-513 -

..

- BTD. 440 (REV. 4-90) ) ng?lg?g}:; %? 00 - THE ENCLOSED WARRANT 13 IX PAYUENT OF THE INVOICES SHOWN BELOW
“—DEFARTMENT NANE s U ) |Nv0|ca DATE L S—
OFFICE DF . CRIMIHRL JUSTICE“PLH Bloog o1 - P -
—?ﬁﬁﬁﬁﬁﬁﬁﬁﬁ;* : S '. GLAIM BGHED. NG, |. , 40§YE$%O
1130 K STREET, sgITE 300 2200645
. SACRAMENTO . Ch 95814 _ .
. VENDOR T i _I

LDS A.NG‘ELES

ChA 90012

PAYMENT INQUIRIES:|
(916)324~9170

“RPTYPE  TALVR,

w e T

v

JIDENTIFICATION NO.

o

TREAS/CO OF LOS AN

C BEELbi3Lade

THE TREASURER OF THE, STATE WILL PAY OUT OF THE °

TOTAL REPQRTED TO I8
. .00

THE EJ\GK OF ‘I"HIB DDGUMENT ODNTA.INB N! ARTIFIGI.AL WATERMAR'K VIEW ATAN ANGLE

Svare oF [E@uu@'@@mm 08-

TG PATHENT 40916.00

% et e

mnnmrnunm T
FUND NO. FUND NAME 633298
0001 GENERAL FUND
IIOI DA"l'I YR
lln 18: 2002 B0-134211211
08633298

. 8100

GELES

08533 39860m
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B TN
= LA

THS 2 PR fug fLE. &5 S .,

THE !AGK OF THIS DOCUMENT CDNTAINB AN- AHTIFICIAL WATERMAHK VIEW AT AN ANGLE l

Svare oF CALIFORNIA o8- 933302

272403

' _FUNDHO. ' FUNDMNAME
merausunmos'mssn'remunvou'rormu 0001 GENERAL FUND
IDENTIFICATION KO, . Q.1 DAY ! YR, - .
' 8100 nz. 11- 2003 Cn BO-1342M1211
. .7 089933062 : §
10! C BT i A 3 TCENTS]
. . . . [N oL 1
-——— TREAS/CO OF LOS ANGELES ' .- ' . $***424!J.71'BO é
el !
. . ' .' _ T - ) GALIFORNIA STATE comnousn

i‘LanHt.aan. oaqqaauaew L G0 29403
e ot’( ozf o Dl " L
gz\/A
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THE BACK OF THIS DOGUMENT GONTAINS AN A

StarE OF

JIDENTIFICATION HO.

TREAS/CO OF LOS ANGELES

P |
A

H THE TREASURER OF THE STATE WILL PAY OUT OF THE

ATIFICIAL WATERMARK - VIEW AT AN ANGLE

EALFD

D001 GENERAL
MO.I DAY YR.
8100 05! 151 2003

L3LLb3L 234 OLIGRPA? AN

WARRANT NUMBER

EINIA 04~358787

‘NAME .
FUNG NA FUND

" 96-1342:1211
04358 7 a7

I_JOLLARS : . CE
Gx%%x25047i00

STEVE WESTLY R
CALIFORNIA STATE CONTROLLER

FORM 04-08 (2-27) CONTROLLERS YARRFANT,

95 )

REMITTANCE ADVICE VEKDOR~-TID PAGE 1 STATE OF GALIFORNIA
STD. 404C (REY. ¢-8%) CK01010190-00 ' THE ENCLOSED WARRANT 13 IN PAYMENT OF THE INVOICES SHOWN BELOW
DEFARTMENT NAME 0RA, CODE INVOICE DATE INVOICE NUMBER - RPt

OFFICE OF CRIMINAL JUSTICE PLN | 8100 ‘ ‘ - INVOIGEAMOUNT .

. : / / 3/03F 5

DEPARATMENT ADDREEE - CLAIM BCHED. NC. 2 50 47 . 00

1130 ¥ STREET, SUITE 300 2201458 : :

SACRAMENTD CA 95B14 . c
VENCOR R i ﬁ&‘g%} )

MTREAS/CO OF LOS ANGELES 1 '

CA INNOCENCE PROTECTION PRO@

~LOS ANGELES CD PUBLIC DEFENDER
210 WEST TEMPLE ST, RM 19-513

LOS ANGELES Ca 90012

PAYMENT INQUIRIES:

D)\/A TAN ~ F&g, »00 3
| H‘zh_&m.'

)  {916)324-9170 :
_ FEDERAL TAX 1D NO. OR 55AN RPTYPE  TAXYA TOTAL REPORTED TO IS TOTAL PAYMENT 25047.00
- .00 |
DEMED. r-;x}éo} |
. Q. uu’bmf
- Jom-
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COUNTY OF LOS ANGELES
DEPARTMENT. OF AUDITQR—CQNTROLLER _

KENNETRE HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 525
LOS ANGELES, CALIFORNIA 90012-2766
PHONE: (213) 974-8301 FAX:(213) 626-5427

J.TYLER McCAULEY
. AUDITOR-CONTROLLER

Response to the Commission on State Mandates’
Request for Additional Information
Sections 1405, 1417.9 of the Penal Code
As Added by Chapter 821, Statutes of 2000
Post Conviction: DNA Court Proceedings

Declaration of Hasmik Yaghobyan
Hasmik Yaghobyan makes the following declaration and statement under oath:

1, Hasmik Yaghobyan, Assistant SB 90 Coordinator, in and for the County of Los Angeles, I

am responsible for assisting in filing for test claims, reviews of State agency comments,

Commission staff analysis, and for proposing parameters and guidelines (P's& G's) and
.. amendments thereto, all for the complete and timely Tecovery of costs mandaied by the State,
. Speclﬁcally, I have prepared the subj ect test claim.

Specﬂically, I declare that I have examined the County’s State mandated duties and resulting
costs, in nnplementmg the subject law, and find that such costs as set forth in the subject test
claim, are, in my opinion, reimbursable "costs mandated by the State", as defined in
Government Code section 17514: :

" ' Costs mandated by the State' means any increased costs which a local agency

or school district is required to incur after July 1, 1980, as a result of any statute

- enacted on or after January 1, 1975, or any executive order implementing any

statute enacted on or after January 1, 1975, which mandates a new program or

higher level of service of an existing program within the meaning of Section 6 of
Article XIII B of the California Constitution." :

I am personally conversant with the foregoing facts and if so required, I could and would
testify to the statements made herein. ‘

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct of my own knowledge, except as to the matters which are therein stated as
information or bellef and as to those matters I believe them to be true.

Date and Place ' Signature
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Mailing List
Claim Number: 00-TC-21

Post Conviction: DNA Court Proceedings

Mr. Leroy Baca, Sheriff

Los Angeles County Sheriff's Department
4700 Ramona Blvd.

Monterey Park, California. 91754
Ms. Harmeet Barkschat,

Mandate Resource Services

8254 Heath Peak Place
Antelope, California 95843

Ms. Annette Chinn

Cost Recovery Systems

405-2 East Bidwell Street, #294.
Folsom, CA 95630

Pam Stone
MAXIMUS
4320 Auburn Blvd., Suite 2000
Sacramento, California 95841

Mr. Michael Havey

State Controller’s Office

Division of Accounting & Reporting
3301 C Street, Suite 300
Sacramento, CA 95816

Ms. Susan Geanacou, Senior Staff Attorney

Department of Finance
915 L Street, 11™ Floor
Sacramento, CA 95814

Mr. Bruce Nom'’s
County of Ventura

iff’s Department
buyv South Victoria Ave.
Ventura, CA 93009-1540

 Ms. Sharon Joyce, Staff Counsel

Department of Corrections
P. O. Box 942883
Sacramento, CA 94283-0001

Ms. Panla Higashi Ng”“"‘&

Executive Director

- Commission on State Mandates

980 Ninth Street, Suite 300

. Sacramento, California 95814

Mr. Steve Keil,

California State Association of Counties
1100 K Street, Suite 101

Sacramento, California 95814

- Mr. Keith Gmeinder

Department of Finance

' 915 L Street, 8" Floor

Sacramento, CA 95814

‘Mr. Frank McGuire

Yolo County District Attorney's Office
P. O. Box 1446 o
Woodland , CA 95776

Mr. Paul Minney,

Spector, Middleton, Young & Minney, LLP
7 Park Center Drive :
Sacramento, California 93825

Mr. Keith B. Petersen, President
Sixten & Associates

5252 Balboa Ave,, Suite 807
San Diego, California 92117 -
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~ Mailling List
Claim Number: 00-TC-21
Post Convicﬁon 'DNA Court Proceedings

. Joan L. Phillipe, Executive Director Ms. Sandy Reynolds President

California State Sheriff's Association

P.O. Box 890790
West Sacramento, CA 95898

Reynolds Consulting, Inc.
P. O. Box 987 _
Sun City, California 92586

Ms. Cindy Monfort \
County of San Bernardino Ll\fér ’ Sdt;tvz %m;tﬂg Cf‘o
Office of the District Attorney ancaed LOSL Systems

. vps 11130 Sun Center Dr., Suite 100
316 N Mountain View Ave, ho Cord CA 95670
Sen Bernardino, CA 92415-0004 - Rancho Cordova, CA
M, Mark Sigman, SB90 Coordinator Mr. Jim Spano,

State Controller's Office

-Riverside County Sheriff’s Office
4095 Lemon Street '.

Division of Audits ( B-§)

- P.0Box 512 300 Capitol Mall, Suite 518, P.O. Box 942850
Riverside, CA 92502 Sacramento, California 95814 :
. David Wellhouse, ) |
%house & Associates Mr. Ash Kozuma

5 Kiefer Blvd,,. Suite 121
Sacramento, California 95826

Sgt. G. Bowman

Alameda County Sheriff’s Department
15001 Foothill Blvd.
"San Leandro, CA 94578-0192

Sacramento Police Department

- 555 Sequola Pacific Blvd.

Sacramento, CA 95814

Mr. Bradley Burgess

Public Resource Management Group
1380 Lead hill: Blvd., Suite 106
Roseville, CA 95661
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COUNTY OF LOS ANGELES -
DEPARTMENT OF AUDITOR-CONTROLLER

KENNETH HAHN HALL OF ADMINISTRATION
500-WEST TEMPLE STREET, ROCM 525
LCS ANGELES, CALIFORNIA 90012-2766
PHONE: (213) 974-8301 FAX: (213) 626-5427

1. TYLER McCAULEY
AUDITOR-CONTROLLER

DECLARATION OF SERVICE

STATE OF CALIFORNIA, County of Los Angeles:

Hasmik Yaghobyan states: I am and at all times herein mentioned have been a citizen of the Unitf.jc{ States and a resident of the
County of Los Angales, over the age of eighteen years and not a party to nor interested in the within action; that my business
address is 603 Kenneth Hahn Hall of Administration, City of Loa Angeles, County of Los Angeles, State of California;

That on the 19th day of_September 2003, 1served the attached:

Documents: Response to the Commission on State Mandates’, Request for Additional Information,” Section 1405 ]417 9 of the .
Penal Code, As Added by Chapter 821, Statutes of 2000, Post Conviction: DNA Court Proceedings, including a ! page letter of J.
Tyler McCauley dated 9/19/03, a 4 page narrative, an 18 page declaration of L. Peter Zavala (Exhibit 1), a 1 page declaration -
- aof Dean M. Gialamas (Exhibit 2), an 18 page declaration of Conrad Meredith (Exhibit 3), a 35 declaration of Robert E. Kalunian
(Exhibit 4), and a 1 page declaration of Hasmik Yaghobyan (Exh:bit 3), now pendmg before the Commission on State Mandates.

_ upon all Interestad Parties hsted on the attachrnent hereto and by : - o .j

xa by transmitting via facsimile the document(s) listed ebove to the fax number(s) set forth bé]pw on this da.t.a.-
Commission on State Mandates FAX as well as mail of originals.

[1 by placing [ }true coptes [ ] original thereof enclosed in a sealed envelops addressed as atated on the attached
malllng liat.

X3 by placing the document(s) listed above in a sealed envelope with postage thereon fully prapald in the Umted
States mail at Los Angeles, Callfomm eddressed aa set forth below. .

11 by personally delivering the docqment(s) listed above to the person(s) as set forth below at the indicated address.
PLEASE SEE ATTACHED MAILING LIST
That 1 am readily familiar with the business practice of the Los Angeles County for collection and processing of correspondence for
mailing with the United States Postal Service; and that the correspondence would be deposited within the United States Postal
Service that same-day in the ordinary course of business. Said service was made at a place where there is delivery service by the
United States mail and that there is a regular communication by mail between the place of mailing and the place so addressed.

I declare under penalty of perjury that the furagoing is true and correct,

Executed this 19th day of_September, 2003, at Los Angeles, California. ~

. ' Has_mikYagho% D : I '
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OCT-38-2893 12:19 » . o - EXHIBIT I

' COUNTY OF LOS ANGELES
DEPARTMENT OF AUDITOR-CONTROLLER

-KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET, ROOM 625 -
" LOS ANGELES, CALIFORNIA B0012-2765

PHONE: (213) 674-8301 FAX: (213) 626-5427

J. THLER MECAULEY
AlDIra R-CONTRQU:ER

October 30, 2003

RECEIVED

Paula Higashi S |
Executive Director OCT 2 9. 2003
Commission on State Mandates -~ COMNISSION'ON |
980 Ninth Street, Suite 300 STATE MANDATES‘
Sacramento, California 95814

. DearMs. Higashi:

Attomey General’s “Postconviction DNA Testing Recommendations
‘For Retention, Storage and Disposal of Biological Evidence”
. Pursuant to Implementing Penal Code Sections 1405 and 1417.9,
- Statutes of 2000, ~Chaptei 821, - Statites of 2001, “Chapter *943;
Los Angcles County Test Claim [CSM 01-—TC-08/00-TC-21]
 Conviction;

- We submit the subject recommendations for 1mplementmg the [above] test clalm
legislation.

Leonard Kaye of my staff is available at (213) 974-8564 to answer questxons you -
may have concerning this submission.

Very truly yours,

A t McCauley: ]

Auditor-Controller

JTM:IN:LK
Enclosures

“To Enrioh Livas Through Effective and Caring Service®
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OCT-32-2083 12:19 .

: - . ' P Y i 14 ‘ . :;'.'".'-:. ,-i\ L T
BILL LOCKYER - - - " Stite of California
Attorney General _ : o B DEPARTMENT oF JUSTICE :
_“ " 455 GOLDEN GATE AV['NUE SUTI'E 11000

SAN FR.ANCI'SCO CA 94102-7004

Telephone: (415)-703-5892
Facsimile: (415) 703-1234

PUblic §4IS) 703-5500
E-Mall: michael.chamberlain@doj.ca.gov

. -':1 ::'."‘Il : iﬁ.-‘ " -* - J-uly 9’ 2002

M. Leonard I‘(ayc

Auditor/Controllet’s Office _ R
CxtyofLosAngeles et _ _ A
500 West Temple Street, Room 603 ..

Los Angeles CA 90012 :

Dear Leonard. : o Ca
e ‘Vb = o

Enclosed isa copyigof the Attomcy General’s Task Farce Repgrt we. discusscd

Once again, thank you very much for all, of your help on thls projeot. and let us know 1f there is
anythmg we can do to help out in the- ongomg test claim | proccss coo

Vt;.ry' truly ym.t.rs.' ' : |
MICHAEL CHAMBERLAIN D '
Deputy Attorney General

For BILL LOCKYER
Attorney General
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tmmey-ﬁeneral'af
together; lndlviduals fromi* "
rcement. district attorneys offices.
rhe Jjudiciary and forensic laboratories to form a
Postconviction Testing/Evidence Retention
Task Force to address the new Postconviction
DNA Testing Law (SB 1342) that went into
effect January-1,:2001: The law vwas-amendéd ™
by SB 83, effective January 1, 2002, e

Under California’s postconviction evidence
retention and esting law, Penal Cade sections
1405 and 1417.9, It is the responslbmry of
povernmental entities, Includinig-the courts, in
felony conviction cases to retain evidence after
conviction In a manner suitable for. DINA testing. -

The Task Forces charge was to provide iiifor-
mation on compliance with the laws mandate
regarding biological evidence. (The Task Force
did not address the legal issues raised by
motions for posteconviction testing under the.
new law)

Task force recommendations are not binding;. -
they-are intended to increasé awareness ameng
Califorria law enforcement agencles regarding
the postconviction law and to offer guldance for
complying with its mandates.

S

RETENTION OF BIOLOGICAL EVIDENCE

© Agencles shiould retain all items that have a
“reagonable likelihood” of containing biologis:: -

cal evidence. The détérfrnination of whether

-evidence Is reasonably likely to contain biologi-
ral material should be made by orin consulla-

tlon with an official who has the expetience’”
angd background sufficient to make such a
deterrmination. if there is any reasonable .
quostion, the item shbuld be retained, The
case investigator or prosecutor should be
contacred if possible,

* STORAGE'AND HANDLING OF BIOLOGICAL .;

EVIDENGE AT TRIAL

Courts should attempt to obtain a stipulatior
from the parties that biological material need
not be bmught into court and that secondary
evidence (photographs, computer images,
video tape, ere:) may be used. Courts are urged

.. o discourage the opening of any package
‘cantalning biological material,”

If a court caihat retain evidence on a long-
term basis, court personnel should contact the
appropriate agency (prosecutor. law enforce-
ment. agency or labaratory) for assistance with
lang-term storage. In such clrcumstances, the

- dourt sho 1d ¢ dor;ument the location of any

evidenice l:hat is ot recained by the court. The
court sholld attempt to obitain a stipuladon from
the parties thal désignated items contalning
hiological evidénce will be retained for starage by
the.appropriate agency followling trial.

In order to maintain the pnssibili:y of success-

. [ul DNA testing with techniques currently in

use, evidence containing biological marerial:
= -Should be stored in a dried condition.

= Should be stored frozen, under cold/dry
conditions, orin a controlled room tem-
perature environment with little fluctuation
in elther temperature or humidity.

=« Should not be subjected Lo repeated
thawing or Egeze_zl_ngﬂ_l

o L

DISPOSAL OF BIOLOGICAL EVIDENCE

In-all felony €ases, evidence containing bialogi-

“eal material must he cetained until:

1. Natlée of dispasal is given 1o all appropri-
ate parties and no response is received

. within 90.days of the notice being sent:

CR Co

2, After the liitate is no longer incarcerated
in connecrion with the case.

Even if oné’of the conditioris above is met, itis

recomnmended that the retaining agency contact

the investigating officers to see Il they have any
objections to disposing of evidence.

332
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| Summary of Posténm}icﬁun Euicﬂellce Retention and Testing Law ”

enate Bill 1342 was passed by the
. Legislature and signed by Governor
Gray Davis on September 28, 2000. As

'chaptered the bill added to the Penal Code

sections 1405 and 1417.9 and deleted section
1417, Senate Bill 83 amended the law eflective
January 1 2002

umu,.as_ ELIGIBLE TO MAKE A MOTION

The stitute grants to a defendant who was
convicted of a felony and currently serving a
term of imprisonment the right 1o ‘riake a
writien motion before the court which entered
the conviction for the performance of forcnsu:
DNA Jesting..

An indigent convicted person may requ3$t
appointument of counsel by sending a written

e st
t ..‘

_request to the court: -

THE m'rlou
The s mouonafor DNA testing must be veril‘ed hy

the convicted person under penalty of pegury.

and must: .

*  Explain why the applicants xdenmy'was or
should have been a significant issue in, the
case; e

* Explain, in light af all the evidence, how
the requested DNA testing would raise a
reasonable probability that the verdictor .
sentence would have been more favarable IF
the results of DNA testing had been avail—
able at the time of conviction:

* Make reasonable attempts to identify thé'
evidence to be tested and the typé of DNA
testing sought,

= State whether any previous postconvlcnon
DNA testing motion has been filed under
the section and the results of that motion;
and, St

= Be served on the Attorney General, the

district attomney and the agency holdmg the
evidence sought to be tested, if known

333
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- Thé fibtion also must include the results of any
préevious DNA’ or other biological testing
conductéd by ihe prosecution or defense. The
court shall order the party in passession of
those.resulls to-provide access to the reports,
data and notes prepared in connection with the
previous DNA or.other [orensic tests. The court
in its dxscretion may order.a hearng on the

. motion.

- CRITERIA FOR GRANTING THE MOTION

Th& law rlirects 1he court to grant the motion

* ‘for DNA' |csdn_g i aII or thé followmg has been
smbhshed o

ot

1, Fha evidenceto bedested is available and

- in a condition that would perrnit the DNA
testing requested in the motion;

© 2, Theevidence 10.be 1ested has been subject

. to a-thain ol:tusiody sulliclent to establish
it has :not-been substituted, tampered with,
replaced or altered in any material aspect;

3 -;The 1dentity of the defendant was or should
have been.s significant issue in the case;

4. The’ convlcted person has made a prima fa-
clé showing that the evidence sought 10 be
tested is matuial to 'the issue of the convictad

"+ pefson idcntny as'the perpetrator or accom-
.. plice 1o the:crime or enhancement which
Aresulted in the conviction or sentence;

5. The foquestéd’ INA testing results would

.. raise a reasonable probability that, in light of

' vAall the .evidence, the deflendant’s verdict or

”sentence wouldhave been rnore favorable if
lhe results of.DNA testing had been avail-

} able aL the time of conviction. The cour in
its d:screr.ion ,may consider any evidence
whc'thcr ar not It was Introduced at the trial;

6. 'The evidence soughl to be testad either was

not tesred previous]y or was tested previ-
ously but the requested DNA test would
pmvide results that are reasonably more

-~ discriminating and probative of the identity
of the perpetrator or accomplice or have a
reasonable probability of contradicting
prior test resuts;

' . [ 5.
- . P18
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7. The testing requested employs amethod - c. A de::laratlon of innocence under
_ generally accepted within the Smentiﬁc penalty af perjury filed wich the court
community; and, A ] wnhin 180 days of the judgment of

nv:crlon or before July 1, 2001,

;. tion is nbt made solely for the .
The motion is ndt made solely for ty whicheveris later, Howover, the court

purpose o!‘ delay shall permit the destruction of the
Any order granung or denying a motion for gvidencs Upon a showlng rhat the
DNA t:esnng shall not be appealable, and shall declaration is false or there is no issue
be reviewable only through petition for writof . s . ofidentity which would be affected by
mandate or prohlb:tton as specif‘:ed future testing,
Y LEHGTH ;::F' TIME FDR WHICH EVIDENI'.‘.E . Tl'us provision sunsets on ]anuary 1, 2003 and i
L e i - is repealed as of that date unless a later enacted
MUST BE RETAIHEO - : : snatute ex:ends or deletes this provislon.
' The statute requlras the appropnate governmmn-==- Y
tal‘enitfy to retain all biological matertal chat s MANNER [N WHICH EVIDENCE MUST BE

secured in connection with a criminal falony case RETAINED :

g n
for.the:duration of the inmmate’s incarféération’ m The statute prov! dm that che governmental

connection with the case. entity has the discretion‘to determine how
A ngi?‘éfﬁ'fnén'til entiry may only destroy evidence containing biological material is
. biological materials while an inmate is (ncarcer-  retained, as long-ayit is retained In a condition
~ated in.connectior with the case if the follow- suitable for DNA 1esung, {See Handling and
..ing conditiéns are: mat: : Storé age oi' Evldence at “Trial, page 6.) : .|

1. The gOVernmental entity notilies the ' b
- pérson who'refrizins Incarcerated in )
. . connection'with'the case, any coiinsel of
_record, the publie defender and the dlstrict
attomey in the county of conviction, and-
the Attorney General of it intention to -
:‘,dispose of the material; and, - - ..

2. The entity does riot receive a response ' s
. within 90 day# of the notice in one of the _
foilowmg forms. ,

~A motion reguesting that DNA testing ST
bR’ performed Upon filing of sucha. o ose o
motion, ‘the governmenual agency must
retam the matenals sought to be tested
" only Uit stch time as the courr issues
a ﬁnal order '

b. A request under penalty of pegury that
thé o rialrnor. be destroyed because a L
“rotion for DNA testing will be filed :
© within 180 days, and a motion isin.,
fact ﬁled within thar time period; or,

IS

.
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" Retention of Biﬁlﬂgill}ﬂl Evillence

-“appropriate governmental entity shall =
retain all biological material.that is

@ enal Code section 1417.9 mandates the - -,

secwed m connec:ion with a criminal case for .

the penod "of tme that any person remalns

incarcerated in conmnection with thart case.” This

section- addresses thelegal parameters: of the
retention requirefnent anid the typés of evi-

dence'thathay bé considered “biological
miatérial sectired in connecifon with a criminal

casae,”

The statute should be read as‘part ofithis
frameéwork formulated by SB 1342, related to
postcanvictioi’ DMNAStesing, and ot as rewril-

ing law enforcements duty to keep evidencg it
" woéuld not have térained as a mattés of’ om e- .

tent dnd’ reasunablg law enforcerent prac'tlcc
Accordingly, agencies should not be required to

retain material without apparent evidentiary

value, or.material that Is clearly collateral 10
any. question of identity'. : .

Nor'shgtid the statute be read to require an

unreasnnable level of conjecture and 5 ec la-
" POCHAS “tory interpretation. If the burden of retaining

tion about what evidence may or may not
constitlite’ bxo]oglcal material. A lteral reading
of‘secuon 1417 9 would requlre the appropriate.
evidence that is or was the product of a living
organlsm, issue, or toxin, regardless of its .

B apphcauon :o a tase. Such an in:erpretauon

§ -

“and would remove all government
discretion to test a sample In a manner that
could consume it — clearly at odds with prevail-
ing law. -In accordance with established rules
for statutory Interpretatian, the statute should™
be read tg avold such absurd and unintended’
consequences.?

335

LIMITATIOHS OF.DUTY TO RETAIN EVIDENCE

1. The statute does not expand law
“énflorcémenit’s obligations regarding the
callection of evidence nor does it impose
" any aflirmative duty on forensic laborato-
ries.to determine. prior 1o trial what items
- actually contain.biclogical evidence.”

'2." The statute'does not alter existing laws

requiring buiial and disposal of bedies, or
affirmatively require caroners to retain
_human.remains in.contravention of present
'pracuces

COMMENTS

Penal Code schnn 1417.5 enstires that law
enfon:ement keep for a longer time all known
biolugical material with apparent. potential
significance to an issue of idenrity. Qur
recomriendation to retain a broader category of
evidenice (Sespage 5) is based upon the avail-
abihty of trained personnel ta evaluate evi-

" dence and possible questions regarding statu-

the evidence proves unworkable, we will
inform the Legislature of this fact when the

*" Legislature ¢onsiders extension of the evidence

retention prevision in 2002.1

[ix)
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- RECOMMENDATIONS

12122

Parametears of Evidence Retontion Requirement

<] M. 137eb

A
fue |

Although the statute mandates only that law enforcement keep all known biological material, we recom-
mend that agencies retain all items that have a reasonabie likefihood of containing biclogical evidence.
Courts have \reated reasonabtle likelihood to mean more than a “possihility” or *speculation.”

Any official making the decision to discard evidence should have the experience and background
sufficient to make the decision regarding the likelihood that the item contains biologlcal evidence,
or should consult with a person having such qualifications. i there is any reasonable question,
the jtom should be retsined. The case investigator or prosecutar should bé contacted if possible.-

Types of Evidence that Shaould be Retained

0CT-38-20@3 13:@8

The item was clearly documented as having
been collected for hiological testing®, and it is
one that forensic science has demonstrated
can be tested for DNA.

Examples of evidentiary substrates where
biological material has been found Include:
[J Ciothing and footwear

Sexual assault evidence kits
Bedding

Carpeting and furniture-

Walls, floors, and cellings

Ooooo

Cigarette butts, envelope flaps,
stamps, and chewing gum.

Beverage and drinking containers

. Weapons (knifa, axs, bat, etc.)
Bullets
Persoﬁal effects of victim or suspect

Oooao

(hats, eyeglasses, toothbrushes, etc.}

O Any evidenoe known to have been
handled by the suspect or victim

The evidence is part of a kit specifically
collected for the purpose of securing

"biclogical material, e.g. sexual assault kits.

a.

AN ITEM SHOULD BE RETAINED IF ANY OF THE FOLLOWING APPLY:

1.

There is affirmative evidence Lhe item
contains blologiral materia! that can be
used to trace ldentity. Alfirmative evidence
of biological material means:

a. The item is one traditionally considered

Lo be biological evidence. DNA has been
successfully isolated and analyzed from:
Blood

Semen

Tissues :

Banes, teeth and body organs
Halr '

Saliva

Sweat

Urine and feces

Fingernail scrapings

Vaglnal seeretion

Thus, jtems such as the victims
stained underwear or T-shirt shauld
not be discarded.”

oooooooooo

" b. The ftem alrea'dy has been subject to a

336

presumptive test showing biological
marerial exists.

For other reasons, the item has a reason-
able likelihood of containing biclogical
evidence as determined by an official with
the experience and background sufficient
to make the decision, or in consult@ation
with a person having such qualifications,

If there is any reasanable question, the item

should be retained. The case investigator or

prosecutor should be coatactad, if possible.

" omx
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Storage of Biological Evidence

O T e ey

Courts should
fimit use of cal material need not be brought into court and that secondary evidence
biological (photographs, compurer images, video tape, etc.) may be used. Courts are
, mo!ornol at trial. urged to discourage the opening of any package containing biclogical
* .material,
;o 1'1“ i
Courts unable to Ira a court cannot properly retain evidence on a long-term basts, court
retain evidence in personnel should congact the 2ppropriate agency (prosecutor, law enforce-
theiproper manner merit agency or labomtory) for assistance with long-term storage. In such
:h"'r‘;dr';‘:t';t:cte::‘: . cireurnstandes, the eourt should document the locaton of any evidence
‘i P :rplo : he 9ENCY . ‘thatis nor.retained by thie court. The court should atternpt 10 obtain a
g-terim -
storage, stipulation from the parties tha all biological evidence will be retained for
storage by tha appropriate agency following wrial.
337 &
GCT-3e-2883 13:83 . B ogx P14

he crime laboratory's ab:ht_y 10 success-

fully perform DNA testing ‘on bidiogical

avidence recovered from a crime scene, -
victim or suspect depends on: :

« The quam.iry and quahty of the sample ,
. The time and environmental cond:tions :
" bétwasn depos:t and collectxon of r.he
evidence . oY
»  The types of specimens ool]ected
] How mdence is stored

The first three factors depend largely on the

" cifcuimstances of the specific erime and the

collection techniques used. They;are not

. addressed. in this report. However; one should

be aware that.these factors will influence the
suitability-of biological evidence for testing. .

The followms recomendaﬂons,address the

.-I-r

' solr\abl "for D'NA. tesiing that j5, no l',rqperly

stored ] S"ubJect to'd , ,compo lon,

- Hétarioratiofi, and/or contamination. f’mper

storage can minimize decomposition, deteriora-
tion and.the sk of contamination.

: RECOMMENDI\TIONS 1

. - P
i o R
G S E

. However, regardless of thie method chosen 1o

store blologzca] ‘avidence, there will be some
degree of sample degradation over time.

In addition, the manner in which evidence was
stored in the past may affect its suitabllity for
DNA testing, Evidence predating the statutory
mandate and possibly containing biglogical
material suitable for DNA testing may have
been stored under conditions with Jittle control
over storage environment or the prevention of”
contamination. In such cases, the biological

material already may have deteriorated, decom- -

posed .or been cantaminated to the extent that
itisno longer sultahle for DNA testing.

The foIlowing recormnendauans were devel-
oped for the use of all agencjes thar store
evidence to improve the likelihood thar evi-
dence containing biological material will be
suitable for future DNA testing. The recom-
mendations are divided into twg sections: the
first addresses short-term storage and handling
at trial, and the second addresses long-term’
storage after the defendant is convicted.

FEARRIERY Bath B

Hond]my and Slorage oI Evrdenoa at Trial

Tt L R

' Opu.mal storage or ewdence contaimng b;ological material may not he realistic or possible during

trial. The following recommendations are des:gned to reduce the potenual for decomposulon and

- contamination.af biologjcal material dunng trial

a3

Courts s.hoold attempt to-obtain a stipulation from the parties that biolagi-

n
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- Storage - : In order to maintain the possxbﬂity of successful DNA typing with techniques
: con_glitmns - currently In'i use. ewdence contammg blologica! raterial:

) » Shbuld be store i in-a dried conditign (or remnain dry)

* Should be stored frozen. under cold!dry condtdons, or in a controlled

room temperature environment with lmle fluctuation in either tem-
perature of humldlty ' -

P EI - _ . Shauld not be sub‘;ec:ed ta repeated thawing and rafreezxng

TR TY:

. { . Drying of wet or Wet or moist ewdence containing biologjca] mate.nal should be removed
maist evidence from direct sunlight: aif dried;'dnd Stored frbzen, under cold/dry condi-
R A tions, or in a controlled room temperaturé énviranment as soon as practi-
cable after ¢ollection, Elevated témperatiies (e.g, hair dryer) should not :
be used to e.xpedite the drying, qt wet, or mDISL evldence Room lempera-

Area for drying

.8 evidence of suspect separated frm}\ evidence of victlm

1‘.'1

. Minlmize npportumues for oon:amination fmm external sources

i : Jd
Packaging Paper (e.g. cl'ean butchef ‘ﬁ:ipér or paper bags) should be used to package
evidence evidence items containing biological material, Plastic is not recommended for

packaging or storing moistor wat evidence ltems due to the acceleration
of the decomposmon nf biolugu.al material on the evxdence items,

hira e oo e, e
) [
1 o (

Liquid samples Liquid samples; partlcularly liquid blood reference samples from victims
' . or suspects, collected in'glass containers (o.g., blood collection tubes)
should not be frozen. Freezing may cause the glass container to break.
Liquid blood can be refrigerated for a short period of ume. For long-term
storage of qumd‘samples the samplas; gt

= Canbe r.Eans er:; ;d\onto clean cloth or filter paper

* Dried a: room temperature e
"= Should be stored frazen; under coldfdxy condldons, or in a controlled
room temperature envu*onmenf. with litde fluctuation in either tem-
perature or humidity -

- 338 s
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Extracted DNA
samples

Extracted DNA samples should be stored under frozen conditions. Consid-
eration should be given 1o saving amplified product, or slides prepared dur-
ing differential extraction, if none of the original source or extracted DNA
remains.

. Other issues

regarding storage

The use of chemical preservatives, vacuum packaging, or the use of unusual
containers of packaging materials to preserve evidence containing biological
material for storage should be discussed with crime laboratory persannel.

Chain of cusiody
record

A complete chain of cusiody record should exist and be naintained for 21l
evidence that is or will be retalned for possible future testing. ‘

Limit, control and
document access
to evidence

Evidence should be stored in a locked storage area when left unattended.
Access to the locked storage area should be limited and controlled. To
minimize the handling of evidence with biclogical material, the designated
custodian should control aceess to evidence. If such evidence is handled,
the custodian should ensure that proper protective rneasures are fallowed
to ensure handler safety and the integrity of the evidence. Other than in
open court, direct access tp evidence such as viewing, handling, and
transfer of custody, should be documented. '

ldentify and label

evidence known to
contain biological
material

Evidence known to contain biologica! material should be identified as
such with a prominent labe! affixed by the person who identifies it as
containing biological material,

Retain evidence
in original
packaging

As a general principle, evidence should be retained in its original packag-
ing. Evidence packaged in paper upon receipt may be removed tempo-
rarily from paper and placed in plastic for viewing at trial or for other -
purposes, but it should be returned to paper for long-term storage to
prevent degradation of the blological material, [tems packaged together
upon receipt should be kept together; items packaged separately upon
receipt should not be commingled.

Stors evidence
under seal

To the extent reasonably passible, evidence should be stored under seal

(seal with tape, marked with the identity of person affixing the seal). If 2 -
package is opened for inspection, it should be resealed before returning
for storage.

Waar protective
gear

13:109

Persons handling evidence containing biclogical material should take
appropriate precautions to prevent cross-contamination and to protect
themselves and others from biohazards. They should wear clean glaves
and other appropriate personal protective gear, as needed,

e . 99% i . P.16
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:, BASIS FOR COMCUUSIONS

EXPERIENCE WITH STORAGE HAS SHOWN:.

- Ewdence toritaining bit:oIOglcal x‘naterlal
-+ .Suitable for DNA ‘testing is best stored ina
dried condition.

= Storage of evidérice containing blological
~ materal in a wet or moist condltion may
. result in the degradation or loss of DNA
evidence. . :

» Colder temperatures retard degradation
be:te.r than warmer temperatures.-

.. When evxdence containing biological
material Is in a dried condition and stored at,
room temperatiie, the biological material

be wpeable much Ionger than one year:

References

should still be typeable-at-one yearand’ may

DNA typing techniques currendy in use are
extremely sensitive and will work on
partially degraded samplas

Evidence that ongmally contained a mini-
mal amOunt 0. biologica! material may not
be"lypeabie due I6 the amount of DNA
rather than due to any degradation that
occurs.as a result of storage at rootn tem-

pecature.

Regardless of the method chosen to store
biological evidence, there will be some’
degreé of sample degradation. -

RN Tachnalogy Drive. Garnar; NC 27529;

J. Forenstc Tdenc. 344/41 {5).
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»  American Society of Crime Laharamry D!rer;tnrs (ZOOI) “Labgoratory Acl:redll:uion Board 2001 Manuel.” ASCLD/LAB.

e

= Inman, K:Rudlsi;N, (1957) An [ntroduction 10 Farens]c DNA Analysls CRC Prass, lnc
¢+ » .Lég H: Gaenssién, RE. Blgbee FD. Kearney, IJ {1891) Gu!deunes fur the Callaction dhd Presarvation of DNA E‘vidence.

*  Kling, M. Redrnan, [, Duewer, D, Bxamination of DNA Stabiiity en Different Storage Modia, Chemica) Science and
Technalogy Lnbomory National Institute of Smnclards and Technalogy. o

=~ Wallin, IM: Bushtristisn, M. Lawu;a' K.D. Pildes, N. Holt, C.L. Walsh, PS. {1998) TWGDAM Vaildation of the
AmpFLST R Blue PCR Amplmr-atlun Klt for Fareslc Cssawurk Analysts, ). Forensic Sei 43(4): #54-870.
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Cold/dry starage Cold/dry storage conditions refer to storage of evidence at a tempera-

conditions ture at or below 7°C (45°F) and humidity nol exceeding 25% relative
humidiry.

Controlled Controlied environment refers to a storage environment that employs

envirgnment: environmental controls (heating and air conditioning) that limit
fluctuatons in temperature and humidity.

Decompose Decompaose is defined as decay, break-up or separation into comnpo-

' nent parts,

Degradation Degradation is defined as the transition from a hlgher to a lower Jevel
of quality. :

Detariorate Deteriorate is defined as to make or become worse; lower in quality or

value,

Dried condition

Dried condition refers to having no moisture: not wet, not damp or
moist.

Frozen

Frozen refers to storing by (reezing. Laboratory freezer storage tem-
peratures are at or below ~10°C (34°F).

ﬁbom temperature
and humidity

Room temperature typically refers 1o a range of temperatures between
15.5°C {60°F) and 24°C (75°F). .Humidity in'the. storage areas should
not exceed 60%: reldtive humidity.

Terminolbgy

. The verbs “shall," *must" and “will"indicaie requirements; “should” is

used to denote recommended practices; “may” is used in the permis-
sive sense.

13:1@
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FOOTNOTES

i Ses Penal Code 1417 9 (b] {2) (C) & 1405 (d) SB 1342 Senate Bll Analysis, August 30, 2000, p, 5, ltems (3)-(4} [noting
Sheriffs-Offices and Pollei Depaitments differ in' how long they store evidones, but most do nat stora evidence after
appenls hava been exhausted]. . - b b

T Sanm Clara Local Transpartadan Aumumy v, Guarding; (1995) 11 Cal.4th 220, 235; In fs, Btecakar (1937) 55 CalL.AppAth ¢
" 1004, 1008 Cf. Paoplev Taokes (N.Y. 1996) 639 N.Y:5.24 913, 915 (assessing practieal Lmpact of New Yori posicanviction
DNA tosting stature, and réJecting broad interpratation).

- % ([, Arizona v. Youngbloiid (1988} £B8 USS, 51, 59 (police do not have a cunsritutlonal dury to perform any paiticular
'ccsls] Panple v, Daniels (199‘1] 52 Cal.3d B15, B6S.

e See Penal Code.1417:9(c)-[“Thié:secelon shall remaln in effect only untl! January 1. 2003, and on that data is rupealed
uniless a later enactod statute that is enactad before fanuary 1, 2003, delates or extends that datz,”)

5 Doyde v Callfornia (1990) 434 U.S. 370, 380; People v Proctar {1992) 4 Cal.4th 490,_523; Strickler v, Groene (1899) 527
U5, 263, 295-300, Souter, J., dissenting: CF: Callfornia v Tromberma (1984) 467 U 5 474, 488 [ccn::l:m.mnal dury of
States 1o preserve evidance |3 limited to svidence that might e expeeied to play a relo in the suspucts defonsel.

*  Cr. Arlzona v. Youngblood (1988) 488 U.S. 51, 58 [timitng duty to pruserve evidenco in part to “those cases in which the
police thernsalves by thelr conduct Indicata that tho evidence could form = basis for exenerating the defendant”],

! See, generally, Natlonal Caramussion, Pasteonviction DNA Testing: Recommendations fur Handling Roquests (NI} Sepe. 1999)
al pp. xv, 21-22,
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. In_all felony cases, evidence containing bloh:gncal mnterial must be retained until:

. 1. Notiee is given to afl apprnpnate pames nnd m_:egng_nﬂ is receivad within 50 days
of the notice being sent; See Agpendix A: Notification of Disposal.(Sampla Form) pags 13.

]

" OR

Aﬂe_lho mmate ia no longer mcai‘ceraled in connection wnh the case.

Even " ong of the conditions above Is met, we suggast that the retammg aganoy gontact the
mmsﬂgaﬂm_amms to see if they have any objeclrnns io dusposmg of evudence

Beforean lfg{mata is Reléased

T AP
. e
Vel

NOTIF IGATlOH

The retaxmng agency may dispose of baologlcal
material before the prisoner is reléased from -

.- ecustody if the entity sends proper niotice to all

parties and does not receive a rasponse

. within 90 days'(Penal Code section 1417.9(b}.
- See Appendix A: Notficadn of Disposal (Sample -

Form) page 13,.. - -

oo _.}_T-u'ar;ti‘a;s that mﬁst be notified:

1. The inmate;

2. The counsel of record for the inmate {this
includes counsel who represented the
inmate in superior court and any counsel
who represented the inmate on appeal);

3. The public defender in the county of
© conviction; -

" 4. The district attorney in the county of

conviction; and,
5. The California Attarney General.
Investigating officers are not included as pérﬁes
to be notified. However, retaining agenciss also
may want to contact the investigating officers

to determine if they have objections to dispos-
ing of evidence.

343
13:11

i AF!espnnse to notification: 'l‘he retaining agency

may dispose of evidence in the case 80 days after
se_ndmg__ pg;iﬁ_patmn to proper entities unless the

( retzining agency receives any of the lollowing:

= A motion for postconviction DNA testing,
filed pursuant to Penal Code section 1405;
however, upon filing of that application, the
governmenta) entity shall retain the material
only until the time that the courts denial of
the motien Is final.

= A request under penally of perjury that the
material not be destroyed or disposed of
because the declarant will file within 180 days
a motion for DNA testing that is followed
within 180 days by a mation for DNA testing.
The convicted person may request an exten-
sion of the 180-day period in which to file a
motion for DNA testing, and the agency
retaining the biological material has the
discretion to grant or deny the request.

» A declaration of innocence under penalty of
perjury that has been iled with the court
within 180 days of the judgment of convic-
tion or July 1, 2001, whichever is later. How-
ever, the court shall permit the destruction of
the evidence upon 2 showing that the declars--
tion is false or there is no issue of identity that
would be affected by additianal testing.

agy P.2@
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" UnaWare that the Inmiatehas besn mleased arid

After an inmate is Released

Agencies that retain evidencecan in'many -2, Natification of release of certain felons
cases dispose of biological material once the
inmnate’ls fio longer incarcerated. Howeve.r.
miany agénities do'hot réceive regular notifica-

ton };r :gnm ate release. This m ayg;hés ant section 3058.6 requires the Department of

Corrections or Board of Prison Terms to
len tai
chal snges for re mng agencies that may be no:lfy-the_ chief of police, sheriff, or both,

and the district attorney of the county -
* where a pnsoner was convicted of a vielent

Specified agencies are notified of imp.ending
+ releasé of certain inmates, Penal Code

[hat the evjdance can be chscarded

. There-are two potenual means by whnch a < felony 45 days before the prisoner is released.
retaining agency can determine whether an Section 3058.61 provides similar notification
inmale has been released: prior to the release of convicted stalkers,

Penal Code section
otices should forward

1. Contact the California Department o

ey

sl

thern to the appro rlate ersonnel (prop-
To find information on whether a particular erty room ma?xggess. eu:'): inclu dingnvi ti-
inmate has been released from prison.an, gt ng fficii¥! Tha retaining agency should
agency may call the Department.of Currec- place a follow-up call to the ID/Warranis
tions ID/Warrants Unit at (816) 445-6713 Unit to ensure:the:felon was actually released
and provide the Inmate’s name and date of b afore disposing of any bilogical material
Yirth, 6f CDC nuiiiber, if ayailable. The: ..+ i cor 'necuon with the crse. .

retaming agency ¢an call the investigating= -~
ageacy fo determingé the inmate's namao and: For al.l ather fe]ons ‘the retaining agencies can

date of.birth. - CeT e receive release-notification under Penal Coda
section3058:5 -Wwhich ‘provides that the

Nate: The ID/Warrants Unit does not - Department of Corrections release information

prowde chis informauon in, writing. to police agencies, within 10 days upon

request, of all parolees \yho are or may be
released in'theif city’6r county.

344
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’ [SUP;"DTDDU"NUMDEIT] R S 1 ST L SO0 IRty S

3 xﬁéqil.fyfiﬁé Aginoy and Address] .

.. [Addresses: e.9., Inmate, Counsel] .

(City, State, Zip Code:) __

Perial Coide Section 1417.9 Notification

[Date:] _

[Cé.sa Name:] _

[Count O Appeal Number:)

o

N PLEASE TAKE NDTICE that ini accordance _wlth Perial Code section
1417. 9 subdivisions (a) and (b). any' bnqlggi a itcerial sécured In connection
with the abové-éntitled case will be d;sposec! ,wlthm 90 days of [insert date
nouﬂcauon sént: ,]. thé daw this. notificauon was sent. unless this

notifying agency receives any of the, fouowmg

'"""on flled Pursuant 10 Penal Code section 1405 Huwever upon filing

of that application; [insert notifying-agency's name:__~__" ] will retain
the material only until the.tme that thé court’s gériial of the motlon is final,

Al - A request under penalty of perjury that the material not be destroyed or

disposed of because lhe declarant will ﬂle w;thin 180 days amotion for

- DNA téstirig pursuant 0" Penal Céde sécticn. 1405 that is followed within

180 dsys by a mation for DNA testing puirsuanc to Penal Code section 1405,
 uinless a request for'an extens:oq is requested by:the convicted person and

agreed ta by [insert neme of agancy in posseasmn of ewdunca- ]

1 Y declarabon of innocence under pena]ty of perjury that has been ﬁled with
" the court within 180 days of the judgment of conviction or July 1, 2001,

. whichever is later. However, the cotirt shall permiit the destruction of the
evidence upon a showing that'the declaration is false'or théré Is no issue of
identity that would be affectéed by addmondl tesnng The canvicted person
‘may be cross-examined on the declaration ar any. hearing conducted under
Penal Code section 1417.9 of on an _opplication by .or on behalf of the

S convlcted pérson ﬁled pursyiant to Penal Code section 1405. -

345
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CALIFORNIA PENAL CODE SECTION 1405

-

1405, (a) A person who was convicted of a felony
and is currently serving a term of Imprisonment
- may make a written moticn before the trial colirt

* that entered the judgment of convictlon in his or+*’

her case, for performance of farensic deoxyribo-
nucleje acid (DNA) testing,

{b) (1) An indigent convicted person may re
quest appnimment af. counsel to  Prepare a motion
under this section by sendi.ng a written request to
the court. The réquest shall include the person's
starsmenc that he or she.was not the perpetrator of
the crime'and that DNA testing is relavant to his er

her assertion of innocerica. THe réquest also shall

include the person's statement as to whether-he or’
she previously has had cuunsel appointed under
this section, :

(2) If any of the information required iri para’
graph (1) is missing from the request, the court
shall retucn the request to the convicted person and

advise him ar her thai the marrer cannot be-con- -

" sidered Withoul the ;ssing Information, -.,.

(3) (A) Upo cfmg 8 pen.on is indl-
"“géne, He'6r shé Ras i "_luded the information re-
-qtilred ify paragraph’ Hy; and oo ) )
viously been appointed pursuant t6 this subdivl-’
sion, the court shalt appoint counsel to investigale
~ andIf appropiiate. 1o file'a motich for DNA test:

ing undec this.section and:to-repreésent the'perstiri

. soleiy. for the purpose of-obtaining DNA ‘testing -

" under r.his section,

_ B Upon a finding thar the person ts indigent:
and courisel prevlo sly has been appninted pursuan:

w this’ subdlvlsmn the ‘court may, in lts. dlscmtlnn

t0 represent-the pérsod snlely for the'
taining DNA w@sting urider this ‘Ea¢tion,

{4) Nathing in this section shall be construed
ta pravide for.a ripht to thé appolntment of toun-

selina postconvlcucn -callateral pmceadlng, or IfD

_ indlgeﬂt canvlaed person ror the umued purpnse
'of ming and hhgating a matiun ror DNA testing
pursuant ta'this secuun._ .

@) (I)The motion shall be vermed by the con:
victed petson’ under ‘pensity of perjury and shall
do all of the foliowing:

(A) Explain why the (dentity of the perpetra-
tor was, o should have been a slgnificant lssue
in the case. :

OCT-3¢-2803 13112
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(B) Expléin, in Hght of all the evidence, how
the requested- DNA testing would raise a reason-
able probability that the convicted person'’s verdice

- oF seriténce Weuld be more favorable If the cesults

of DNA resting had been available at the tlme cf
convietion,

(C) Make every reasonable attempt to ldent:fy
both the evidence that should be rested and the
specific type of DNA testing sought.

(D) Reveal the results of any DNA or other bio-

“logical restlng that was conducted previously by

aither the prosécutlon or delense, If known.
(E) Sta:e whether any matlon for testing under
this Section ‘previously has been flled and the re-

sulrs.of that motion, il known.

[2) Nntfcg of the motion shall be served on the
Attoirisy General, the district attorney in the county
of conviction, and, if known, the governmental
agency or [aboratory holding the evidence soughe
" {0 b&'tested. Responses, if any, shall be filed within

.., B0-days of'thiz date on which the Attorney General
.and the disLricr-atcorney are sarved with the mo- -

tiun. unless-a-coniinuance is pranted for pood cause,
(d} If the court finds evidence was subjected to

SN

" DNA or other forensic testing previously by either

the prosecution or defense, it shail order the party

at whosa request the testing was conducted to pro-

vida all partia and the court with access o the {abo-
- Tatory reporcs, underlying data. and labocatory
nates prepared In cannection with the DNA or ather
biological évidence testing.

“ {e) The tourt, in its diseretion, may nrder a hear-
(ng.on the-motior, The motion shall be heard by

. the Judge-who conducted the trial, or accepted the

convieted persons plea of guilty or nolo contendre,
unltss lhe presldmgjudge determines that judge is
unavailabié, Upen request of either party. the court
may order, in the interest of justice, thar the con-
victad person be prosent at the hearing of 