Hearing Date: April 16, 2007
JARMANDATESO00MA0-1e-23VTCVTOC dog

ITEM 6
TEST CLAIM
FINAL STAFF ANALYSIS

Government Code Section 162625
Welfare and Institutions Code Sections 12301.3, 12301.4, 12301.6. 12301.8, 12302.235.
12302.7, 12303 .4, 14132.95, 17600

As Added, Amended, or Repealed by

Statutes 1999, Chapters 90 and 91
Statutes 2000, Chapter 445

In-Home Supportive Services 11 (00-TC-23)

County of San Bernardino, Claimant

Table of Contents

Exccutive Summary and Staff Analvsis...... 001
Exhibit A
Test Claim Filing, Filed June 29, 2001 e 101

Exhibit B

Department of Social Services (DSS) Comments on Test Claim,

Filed November 9, 200 o oo e 229
Exhibit C

Department of Finance (DOI7) Comments on Test Claim,

Filed March 6, 2002 e 273
Exhibit D
Claimant’s Response 1o State Agency Comments, Filed September 9, 2002 ... 287

Exhibit E

Claimant’s Declaration in Support of the Response 1o Comments,
Filed September 9. 2002 679
Exhibit F

Draft Stalt Analysis and Cover Letter, Issued March 2, 2007 ..o, 727
Exhibit G

Altachments to Draft Staff Analysis: DSS County Fiscal Letters ..o, 761
Exhibit H

DSS Comments on Draft StafT Analysis, Dated March 23, 2007 e 831
Exhibit |

Claimant Comments on Draft Staft Analvsis, Dated March 26, 2007 ..., 837
Exhibit .l

DOF Comments on Drafl Stafl Analvsis, Received March 28, 2007




Hearing Date: April 16, 2007
TAMANDATES2000M0-1e- 2V TOFS ALdoc

ITEM 6

TEST CLAIM
FINAL STAFF ANALYSIS

Government Code Section 16262.3
Welfare and Institutions Code Sections 12301.3, 123014, 12301.6, 12301.8, 12302.23,
12302.7, 12303.4. 12306.1, 14132.95, 17600 and 17600.110

As Added, Amended, or Repealed by

Statutes 1999, Chapters 90 and 91
Statutes 2000, Chapter 445
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EXECUTIVE SUMMARY

Background

County of San Bernardino’s test claim {iling alleges that legislative amendments governing the
operation of the In-Home Supportive Services (IHSS) program mn California, added by Statutes
1999, chapters 90 and 91, and Statutes 2000, chapter 443, “imposed a new state mandated
program and cost ... by substantially amending the administrative requirements of the IHSS
program.”

The test claim statutes, in part, address the form in which in-home supportive services care
providers are employed, referred to as the “mode of service,” including requiring that all counties
establish an employer of record for THSS providers, other than the recipient of the services. The
test claim statutes also provide that “[e]ach county shall appoint an in-home supportive services
advisory committee that shall be comprised of not more than 11 individuals.”

At the outset, the advisory commitiee must make recommendations on the best method of
employing 1HSS providers, and for establishing an “employer of record.”™ According to Welfare
and Institutions Code section 12301.4, the advisory committee must also have an ongoing role
providing “advice and recommendations regarding in-home supportive services.” Claimant
asserts that the state funding provided at the time of the test claim filing was inadequale to cover
the actual costs of the advisory committee, and secks to recover the remainder of their claimed
costs of creating and operating the advisory committee through mandate reimbursement.

The claimant alleges that the requirement to establish an “employer of record™ results in multi-
million dollar increased costs, with estimates varving widely according to which form of
“employer of record™ is ultimately selected: a public authority, a contract with an outside agency,
or the county itsell. The claimant is also secking reimbursement for any collective bargaining
that may result if’ providers unionize after the “employer ol record™ is established.
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' consortium, contract, county administration of the individual provider mode, county civil
@ service personnel, or mixed modes of service. It does not include mandate
reimbursement for any increased wages or benefits that may be negotiated depending on
the mode of service adopted, or any activities related to collective bargammg (Wc!f &
Inst. Code, § 12302.23, subd. (a).) - : .

o Counties with an IHSS caseload of more than 500 shall be required to offer an individual
_ provider employer option upon request of a recipient, and i in addition to a county’s
selected method of establishing an employer for in-home supportive service providers.
This activity is limited to the administrative costs of establishing an employer of record in
the individual provider mode, upon request. It does not include mandate reimbursement
for any increased wages or benefits that may be negotiated, or any activitics related to
collective bargaining. (Welf. & Inst. Code, § 12302.25, subd. (a).)

o [ach county that does not qualify for the exception provided in section 12301.3,
subdivision (d), shall appoint an in-home supportive services advisory commitiee that
shall be comprised of not more than 11 individuals, with membership as required by
scction 12301.3, subdivision (a): “No less than 50 percent of the membership of the
advisory commlttee shall be individuals who are current or past users of personal
assistance services paid for through public or private funds or as recipients of services
under this article.” (Welf. & Inst. Code, §§ 12301.3, subd. (a), 1230225, subd. (d).)

o . Following the September 14, 2000 amendment by Statutes 2000, chapter 445, counties
shall appoint membership of the advisory committee in compliance with Welfare and
ﬁi Institutions Code section 12301.3, subdivision (a)(1) and (a)(4):

In counties with fewer than 500 IHSS recipients, at least one member of the
advisory committee shall be a current or former provider of in-home supportive
services; in counties with 500 or more [HSS recipients, at least two members of
the advisory committee shall be a current or former provider of in-home
supportive services.

A county board of supervisors shall not appoint more than one county employee
as a member of the advisory committee. (Welf. & Inst. Code, § 12301.3,
subd. (a).)

o Prior to the appointment of members to a committee required by section 12301.3,
subdivision (a), the county board of supervisors shall solicit recommendations for
qualified members through a fair and open process that includes the provision of
reasonable written notice to, and reasonable response time by, members of the general

public and interested persons and organizations. (Welf. & Inst. Code, § 12301.3,
subd. (b).)

o The county shall solicit recommendations from the advisory committee on the preferred

mode or modes of service to be utilized in the county for in-home supportive services.
(Welf. & Inst. Code, § 12302.25, subd. (d).)

o The advisory committee shall submit rccommendations to the county board of
supervisors on the preferred mode or modes of service to be utilized in the county for in-
@ home supportive services. (Welf. & Inst. Code, § 12301.3, subd. (c).)
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o Each county shall take into account the advice and recommendations of the in-home
supportive services advisory committee, as established pursuant to Section 12301.3, prior
to making policy and funding decisions about IHSS on an ongoing basis. (Welf. & Inst.
Code, § 12302.25, subd. (¢).)

» One advisory committee formed pursuant to sections 12301.3 or 12301.6, shall provide
ongoing advice and recommendations regarding in-home supportive services to the
county board of supervisors, any administrative body in the county that is related to the
delivery and administration of in-home supportive services, and the governing body and
administrative agency of the public authority, nonprofit consortium, contractor, and
public employees. (Welf. & Inst. Code, § 12301.4.)

Staff concludes that all claims for reimbursement for the approved activities must be offset by
any funds already received from state or federal sources, including funds allocated for the direct
costs of the advisory committee.

Staff concludes that Government Code section 16262.5, and Welfare and Institutions Code
sections 12301.6, 12301.8, 12302.7, 12303.4, 12306.1, 14132.95, 17600 and 17600.110, as pled,
along with any other test claim statutes and allegations not specifically approved above, do not
impose a program, or a new program or higher level of service, subject to article X11I B,

section 6.

Staff Recommendation

Staff recommends the Commission adopt this staff analysis to partially approve this test claim.
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STAF F ANALYSIS
@ Claimant
" County of San Bernardino
Chronolegy
06/29/01 Claimant files tést claim, In- Homc Supportive Servmcs 1 (OO TC- 23) with the
- - - Commission on State Mandates (Commission) - » : :

07/10/01 Commission staff issues completeness review letter and requests comments from
state agencles
07/20/01 -DOF requests an extension of time for filing comments, to consult with the Office
of the Attorney General
07/24/01  Commission staff grants DOF extension request to September 10, 2001
08/07/01 DSS reques;cs an extension of time for filing comments
08/09/01 Commission staff grants DSS extension request to September 10, 2001
08/30/01 DSS requests an additional 60-day time extension
08/31/01 Commission staff grants DSS extension request to November 9, 2001
11/09/01 DSS files initial comments on the test claim
11/09/01 DOF requests an additional extension of time for comments
@ 11/13/01 Commission staff grants DOF’s extension request to December 7, 2001
i 12/06/01 DOF requests an additional extension of time for comments
12/07/01 Commission staff grants DOF’s extension request to January 7, 2002
01/08/02 DOI requests an extension of time for comments to February 7, 2002
01/09/02 Commission staff grants DOF’s exteﬁsion request for good cause
02/07/02 ~ DOF requests an extension of time for comments to March 7, 2002
02/11/02 Commission staff grants DOF’s extension request for good cause
03/06/02 DOF files initial comments on the test claim
03/22/02 Clain;ant requests an extension of time for filing rebuttals to state agency
comment until June 30, 2002
03/29/02 Commission staff grants claimant’s extension request for good cause
06/07/02 Claimant requests another extension of time to July 31, 2002
06/11/02 Commission staff grants claimant’s extension request for good cause
07/25/02 Claimant requests another extension of time to August 31, 2002
@ * In-Home Supportive Services (CSM-4314) is an unrelated test claim addressing issues from the
same entitlement program.
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07/26/02 Commission staff grants claimant’s extension request for good cause

06/09/02 Claimant files rebuttal to comments by DSS and DOF @
103/02/07 | Commission staff issues draft staff analysié on test claim |

03/26/07 Comments on the draft staff analysis received from DSS

03/26/07 Comments on the draft staff analysis received from tﬁe‘_élainﬁant |

03/28/07 © - Comments on the draft staff analysis received from DOF

léackgr(')u nd

In-Home Supportive Services (IHSS) is a social services program developed to provide

necessary care to aged, blind or permanently disabled, low-income persons, with the goal of
allowing the individual (hereafter referred to as the “recipient”) to remain in their home and out -
of nursing homes or other institutional care for as long as possible. The services provided range
according to the needs of the recipient and can include all manner of housekeeping, including
cleaning, laundry, meal preparation, and grocery shopping. In addition, some recipients require
and receive additional personal and medical care services: assistance with bathing, grooming and
related activities; transportation to medical appointments; and administration of para-medical
procedures, including injections. Since its inception in 1973, IHSS has been jointly funded by
federal, state, and county government.

The test claim statutes, in part, address the form in which the IHSS care providers are employed,
referred to as the “mode of service.” Prior law did not require the designation of an employer of
record for individual providers. In 1990, a California appellate decision addressed the issue of
who was the employer of record for individual providers of [HSS, particularly for the purposes
of collective bargaining under the Meyers-Milias-Brown Act (MMBA). In Service Employees
Internat. Union v. County of Los Angeles (1990) 225 Cal.App.3d 761, 765, the court discussed
the way that providers were employed under prior law, as follows:

A county may deliver services under the IHSS program by (1) hiring in-home
supportive personnel in accordance with established county civil services
requirements, (2) contracting with a city, county, city or county agency, a local
health district, a voluntary nonprofit agency, a proprietary agency or an
individual, or (3) making direct payment to a recipient for the purchase of
services. (Welf. & Inst. Code, § 12302.) Defendant county chose the third
alternative.

The court made findings that the county was not a de facto employer of record for purposes of
collective bargaining, id. at pages 772-773:

Plaintiff insists that the state and the county are joint employers of the IHSS
providers and the county's role as a joint employer is sufficient to render the

: N A FiN4
providers employees of the county for purposes of the MMBA.

FN4. Interestingly, in the attorney general's opinion upon which plaintiff relied

below it is stated: “While the concept that IHSS workers may have more than one

‘employer” appears appropriate for purposes of some laws, it would seem

inappropriate and unworkable for purposes of collective bargaining under

Califormia statutes.” (68 Ops.Cal. Atty.Gen. 194, 199, supra.} @
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The trial court found that the county acts as the agent of the state in administering
the [HSS program and concluded that in some circumstances an agent may be a
joint employer, a dual employer or a special employer. (See County of
Los Angeles v. Workers' Comp. Appeals Bd. (1981) 30 Cal.3d 391, 405, 179
Cal.Rptr. 214, 637 P.2d 681.) However, such a relationship arises only where both
the general em[iloyer and the special employer have the right to control the

. employee's activities. (/bid.) The court found the county had no such right of
control-and therefore was not an employer of the-IHSS providers under a dual or
special employer theory. ... As previously indicated, substantial evidence
supports the trial court’s {inding that the county does not exercise control over
and direct the activities of the IHSS providers. :

Creating a distinct change from the case law cited above, the test claim statutes require that all
counties establish an employer of record for IHSS providers, other than the recipient of the
services. Welfare and Institutions Code section 12302.25, as added by Statutes 1999, chapter 90,
provides, in part:

(a) On or before January 1, 2003, each county shall act as, or establish, an
employer for in-home supportive service providers ... . Each county may utilize a
public authority or nonprofit consortium ..., the contract mode ..., county
administration of the individual provider mode ... for purposes of acting as, or
providing, an employer ..., county civil service personnel ..., or mixed modes of
service authorized pursuant to this article and may establish regional agreements
in establishing an employer for purposes of this subdivision for providers of in-
home supportive services. ... Upon request of a recipient, and in addition to a
county’s selected method of establishing an employer for in-home supportive
service providers pursuant to this subdivision, counties with an [HSS caseload of
more than 500 shall be required to offer an individual provider employer option.3

In addition, Welfare and Institutions Code section 12301.3, with certain exceptions, provides that
“[e]ach county shall appoint an in-home supportive services advisory committee that shall be
comprised of not more than 11 individuals.”

Claimant’s Position

County of San Bernardino’s June 29, 2001 test claim filing alleges that legislative amendments
governing the operation of [HSS in California, by Statutes 1999, chapters 90 and 91, and Statules
2000, chapter 445, “imposed a new state mandated program and cost ... by substantially
amending the administrative requirements of the IHSS program.”

Employer of Record

The claimant asserts that the legislation “mandates the establishment of an ‘employer of record’
[for the individuals who provide the in-home care] on or before January 1, 2003.” The claimant
alleges that this requirement results in multi-million dollar increased costs, with estimates

* References to applicable Welfare and Institutions Code sections omitted for ease of reading.
* The potential reimbursement period begins no earlier than July 1, 1999, based upon the filing
date for this test claim. (Gov. Code,-§ 17557.)
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varying widely according to which form of “employer of record” is ultimately selected: a public
authority, a contract with an outside agency, or the county itself.

The claimant is also seeking reimbursement for any collective bargaining that may result if
providers unionize after the “employer of record” is established.

Advisory Committee

The claimant asserts that the statutes mandate the creation of county advisory committees, with
* specific membership requirements of up to eleven members, largely made up of current or past
users and providers of IHSS, with participation of only one county employee. At the outset, the
advisory committee is to make recommendations on the best methoed of employing IHSS
providers, and establishing an “employer of record.” According to Welfare and Institutions
Code section 12301.4, the advisory committee is also to have an ongoing role providing “advice
and recommendations regarding in-home supportive services.”

Claimant asserts that the state funding provided at the time of the test claim filing was inadequate
to cover the actual costs of the advisory committee, and seeks to recover the remainder of their
claimed costs of creating and operating the advisory committee through mandate reimbursement.

In comments on the draft staff analysis, dated March 26, 2007, the claimant disagrees with the
finding that reimbursement does not include “any increased wages or benefits that may be
negotiated depending on the mode of service adopted, or any activities related to collective
bargaining.” The claimant maintains that collective bargaining was the intent of the test claim
legislation, and that the “costs pertaining to collective bargaining, must be reimbursable.” In
addition, the claimant maintains that any “costs incurred as part of that new activity [of acting as
or establishing an employer of record], such as higher wages and benefits, must be reimbursable.

Department of Social Services Position

DSS, in comments filed November 9, 2001, disputes the test claim filing. - As for the requirement
to establish an “employer of record,” DSS responds that with the multiple choices available to
the county, the claimant has not “shown that the legislation at issue “requires” the county to
incur an increase in costs and that therefore a basic element of a reimbursable state mandate is
not met here.” ‘ ‘

In addition, DSS asserts that the test claim legislation does not require that the county engage in

collective bargaining, nor does it require an increase of wages and benefits to the providers. DSS
also cites case law (o support the contention that higher costs of compensation or benefits are not
subject to article XIII B, section 6. )

DSS also argues that San Bernardino has not claimed all available funds set aside by the state for
the advisory committee portion of the test claim, and therefore asserts that this portion of the
claim should be dismissed.

In comments on the draft staff analysis, dated March 23, 2007, DSS argues that Government
Code section 17556, subdivision (e) applies to deny reimbursement “with respect to the
establishment and operation of advisory commiittees pursuant to Welfare and Institutions Code
Sections 12301.3 and 12301 .4, [because] revenue, specifically intended to fund the costs of the
activities required of the advisory committees, and in an amount sufficient to cover those costs,
has been available to the counties from the outset.” This argument is address further below.

El
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Department of Finance Position

DOF, in a letter filed March 6, 2002, also disputes the test claim filing “in its entirety.”
Specifically, as to the claims of potential costs related to collective bargaining, DOF argues
“[e]ven if local governments were in fact required by the test claim statutes to incur these costs,
they would not be reimbursable because they are wage/benefit related costs'incurred by local
governments.as a result of state statutes regulating the terms and conditions of employment,”
which is not a reimbursable state mandate pursuant to case.law. In addition, DOF maintains that
“local governments retain options pursuant to which there would be no increased costs to them
resulting from the employer of record, ... [which] preclude any findings of reimbursable state
mandated costs.”

DOF claims that the claimant failed to adequately address the exceptions to “costs mandated by
the state” set out in Government Code section 17556, and therefore the test claim “is incomplete
under the Commission’s regulations and should be returned to the test claimant or disallowed.”

DOF also contends that the advisory committee costs are not reimbursable costs mandated by the
state “because there is an allocation of funds by DSS pursuant to an appropriation to cover these
costs. The test claimant has presented no evidence that these appropriations are insufficient to
cover claimed costs as required by the Commission’s regulations.”

DOF filed comments on the draft staffl analysis on March 28, 2007, which are addressed below.
Discussion

The courts have found that article XIII B, section 6, of the California Constitution® recognizes
the state constitutional restrictions on the powers of local government to tax and spend.” “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped” to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B
impose.”3 A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school distritt to engage in an activity or

3 On June 10, 2001, Commission staff issued a completeness review letter finding that all
required elements for filing a test claim had been met, and the filing was accepted.

§ Article X111 B, section 6, subdivision (a), provides: (a) Whenever the Legislature or any state
agency mandates a new program or higher level of service on any local government, the state
shall provide a subvention of funds to reimburse that local government for the costs of the
program or increased level of service, except that the Legislature may, but need not, provide a
subvention of funds for the following mandates: (1) Legislative mandates requested by the local
agency affected. (2) Legislation defining a new crime or changing an existing definition of a
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or
regulations initially implementing legislation enacted prior to January 1, 1975.

! Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 30
Cal.4th 727, 735.

¥ County of San Diego v. State of California (1997) 15 Cal 4th 68, 81.
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task.” In addition, the required acuvny or task must be new, constituting a “new pro%ram Y or it
must create a “higher level of service™ over the previously required level of service.

The courts have defined a “program” subject to article X111 B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on lecal agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state."’ To determine if the -
program is néw or imposes a higher level of service, the test claim leg1slat|on must be compared
with the legal requirements in effect 1mmedlate1y before the enactment of the test claim . '

legislation.' 12 A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”"

Finally, the newly required activity or increased level of service must impose costs mandated by -
the state."*

The Commission is vested with exclusive authonty to adjudicate disputes over the existence of
slate-mandated programs within the meaning of article XI1I B, section 6. 13 In making its
decisions, the Commission must strictly construe article XIIT B, section 6, and not apply it as an

equ1table remedy to cure the perceived unfairness resulting from political decisions on funding
16
priorities.”

Issue 1: Do the test claim statutes mandate a new program or higher level of service

on local agencies within the meaning of article XIII B, section 6 of the
California Constitution?

In order for a test claim statute or executive order to be subject to article XIII B, section 6 of the
California Constitution, it must constitute a “program.” In County of Los Angeles v. State of

¥ Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

"0 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878,
(San Diego Unified School Dist.); Lucia Mar Unified School Dist. v. Honig (1988) 44 Cal.3d
830, 835 (Lucia Mar).

"' San Diego Unified School Dist., supra, 33 Cal.4th 859, 874-875 (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra,
44 Cal.3d 830, 835)) :

12 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878 Lucia Mar, supra, 44 Cal.3d 830,
835.

13 San Diego Unified Schoo! Dist., supra, 33 Cal.4th 859, 878.

“ County of Fresno v. State of California (1991) 53 Cal.3d 482, 487, County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1263, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

'S Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551 and 17552.

\$ County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal. App.4th 1802, 1817.
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California, the California Supreme Court defined the word “program” within the meaning of
article XII1 B, section 6 as one that carries out the governmental function of providing a service
to the public, or laws which, to implement a state policy, impose unique requirements on local
governments and do not apply generally to-all rcs1dcnls and entities in the state.’ l" he court has
held that only one of these findings is necessary.'®

. Staff finds that establishing an in-home supportive services advisory committee and an employer
of record imposes a program within the meaning ol article X1I1 B, section 6 of the California
‘Constitution, Several of the Welfare and Instititions Code sections claimed governing the’
administrative activities of IHSS impose unique requirements on the counties that do not apply
generally to all residents and entities in the state.

Next, the analysis must continue to determine if the individual elements of the test claim filing
also impose a new program or higher level of service. The courts have defined a “higher level of
service” in conjunction with the phrase “new program™ to give the subvention requirement of
article XIII B, section 6 meaning. Accordingly, “it is apparent that the subvention requirement
for increased or higher level of service is directed to state-mandated increases in the services
provided by local agencies in existing programs.”' A statute or executive order mandates a
reimbursable “higher level of service” when, as compared to the legal requirements in effect-
immediately before the enactment of the test claim legislation, it increases the actual level of
governmental service to the public provided in the existing program.2®

IHSS Employer of Record: Welfare and Institutions Code Section 12302.25. Subdivisions (a)-(c)

Welfare and Institutions Code section 12302.25, subdivision (a), as added by Statutes 1999,
chapter 90, requires counties to act as, or establish an employer of record for IHSS providers,
other than the state or the individual recipient by January 1, 2003.

Claimant alleges that the test claim statutes “require the establishment of an ‘employer of
record’” and a “mandate of collective bargaining with providers of IHSS services, as well as the

increased costs [of wages and beneﬁts] that will arise once collective bargaining has been
instituted :

The county shall establish an employer of record through several options: a contract, public
authority, nonprofit consortium, or by the county acting as the employer of record itself, or a
combination of the above. There is no mandate for the county to act as the employer of record,
but this is one of the options available to the counties; each option can have great impact on the
downstream costs of operating 1HSS, but this is a choice made at the discretion of each county.

" County of Los Angeles, supra, 43 Cal.3d at page 56.
'® Carmel Valley Fire Protection Dist. v. State of California (1987) 190 Cal.App.3d 521, 537.

19 County of Los Angeles, supra, 43 Cal.3d 46, 56, San Diego Unified School District, supra,
33 Cal.4th 859, 874. '

%% San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

2! Test Claim Filing, pages 13 and 14.
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Counties have always had a share of cost for the ongoing administration of IHSS: 2 the test

claim statutes do not alter that share of cost, and no downstream administrative activities are @
newly required as a result of this statute. However, the requirement to establish an employer of

record pursuant to the test claim statute is not discretionary and requires administrative action on

the part of the counties.”? ' ;

DOF filed comments on March 28, 2007, arguing that the test claim statute “requires any county,
not in compliance with the mandates of AB 1682 within a specified timeframe, to act as the
employer of record.” Presumably DOF’s argiment is that counties did not need to engage in any
administrative activities to comply with the law, because they could simply wait and default to
become the employer of record. The provision that DOF refers to is section 12302.25,
subdivision (j), as amended by Statutes 2002, chapter 1135, operative January 1, 2003,
Therefore, counties were required to engage in administrative activities to establish an employer
of record from July 12, 1999, the operative date of Statutes 1999, chapter 90, until

December 31, 2002. Staff finds that only on or after January 1, 2003 was the “default” employer
of record provision applicable, and any requirement to establish an employer of record was no
longer mandatory.

Therefore, staff finds that Welfare and Institutions Code section 12302.25 imposes a new
program or higher level of service for the following new time-limited activity:

o From July 12, 1999, until December 31, 2002, each county shall establish an employer
for in-home supportive service providers. This activity is limited to the administrative
costs of establishing an employer of record through a public authority, nonprofit
consortium, contract, county administration of the individual provider mode, county civil
service personnel, or mixed modes of service. It does not include mandate &
reimbursement for any increased wages or benefits that may be negotiated depending on
the mode of service adopted, or any activities related to collective bargaining. (Welf. &
[nst. Code, § 12302.25, subd. (a).)**

In addition, staff finds that Welfare and Institutions Code section 12302.25 imposes a new
program or higher level of service for the following new activity:

o Counties with an [HSS caseload of more than 500 shall be required to offer an individual
provider employer option upon request of a recipient, in addition to a county’s selected
method of establishing an employer for in-home supportive service providers. This
activity is limited to the administrative costs of establishing an employer of record in the
individual provider mode, upon request. Tt does not include mandate reimbursement for

22 Welfare and Institutions Code section 12306.

2 DOF, in its comments filed March 28, 2007, continues to argue that the “contract mode”
provides a no-cost option for counties to establish an employer of record. The claimant
persuasively countered this argument at pages 6-14 of the September 9, 2002 rebuttal,
identifying significant administrative costs involved in establishing a contract.

2 Ag added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999). Q
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any increased wages or benefits that may be negotiated, or any activities related to
@ collective bargaining. (Welf. & Inst. Code, § 12302.25, subd. (a). VP

DSS, in its November 9, 2001 test claim comments, provides a rebuttal to the mandate claim for
co]lectwe bargaining costs:

The claimant, on page 2 of the mandate summary, characterizes the legislation at
issue as mandated collective bargaining between the cmployer_of record and the

-providers. A careful reading of the statutes, however, reveals no such mandate.
The statutes at issue do not mandate colléctive bargaining. Collective bargaining
rights and duties are established and controlled by other state and federal laws that
operate upon labor relations. The mandate to establish an employer for Individual
Providers (IPs) for purposes of the [MMBA] or any other applicable state and
federal laws makes no statement on whether IPs will organize or whether any
representative will be able to force collective bargaining upon counties under
[MMBA] or any other provision. What the legislation does is to require counties
to appoint, name or otherwise establish the entity that will respond in the event
there is a right or obligation to engage in collective bargaining that IPs posses(s]
under other law. If collective bargaining between the employer of record and the
providers is mandated by law it is not the law at issue that does so.

Subdivision (b) states: “Nothing in this section shall prohibit any negotiations or agreement
regarding collective bargaining or any wage and benefit enhancements.” Staff finds that the plain
language of the test claim statute does nof reguize collective bargaining, but rather confirms that
the code section does not prohibit collettive barpaining or other negotiations on wages and

@ benefits.*® Staff finds that Welfare and Institutions Code section 12302.25, subdivision (b), does
not mandate a new program or higher level of service for collective bargaining.

Subdivision (¢) provides: “Nothing in this section shall be construed to affect the state’s
responsibility with respect to the state payroll systen1, unemployment insurance, or workers’
compensation and other provisions of Section 12302.2 for providers of in-home supportive
services.” This section maintains the existing law regarding the state’s responsibilities under
section 12302.2, which addresses certain withholding and contribution requirements when
paying individual IHSS providers. This section is only applicable to the state, and clarifies that

¥ As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999).

%6 In comments on the draft staff analysis, dated March 26, 2007, the claimant states that “the
fundamental rule of statutory construction is [to] ascertain legislative intent,” citing Select Base .
Materials v. Board of Equal. (1959) 51 Cal.2d 640, 645. The claimant then quotes the -
Legislative Counsel’s Digest for Assembly Bill No. 1682 to argue that collective bargaining
costs are reimbursable. While the case law cited is correct, it is equally fundamental that “[t]he
statute’s plain meaning controls the court’s interpretation unless its words are ambiguous. If the
plain language of a statute is unambiguous, no court need, or should, go beyond that pure
expression of legislative intent.” Kobzoff v. Los Angeles County Harbor/UCLA Medical Center
(1998) 19 Cal.4th 851, 861. Moreover, the Legislative Counsel’s Digest is not determinative of
the ultimate issue whether a statute constitutes a state-mandated program under article XIII B,
@ section 6. (City of San Jose, supra, 45 Cal.App.4th 1802, 1817)) -
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the test claim statute is to have no impact on another provision of law; therefore, staff finds that
Welfare and Institutions Code section 12302.25, subdivision (c) does not mandate a new
program or higher level of service. )

In addition, while counties may incur increased costs for higher wages and benefits as an indirect

- result of the requirement to act as or establish'an employer of record, a showing of increased
costs is.not determinative of whether the legislation imposes a reimbursable state-mandated
program. The California Supreme Court has repeatedly ruled that evidence of additional costs

" alone do'not result in a reimbursablé state-mandated program under article XIII B, section 6.2
The Court also found in Lucia Mar, supra, 44 Cal.3d 830, 835:

-We recognize that, as is made indisputably clear from the language of the
constitutional provision, local entities are not entitled to reimbursement for all
increased costs mandated by state law, but only those costs resulting from a new
program or an increased level of service imposed upon them by the state.

Comments filed by the state agencies, DOF and DSS, both assert that case law interpreting
article XIII B, section 6, including County of Los Angeles, supra, City of Anaheim v. State of
California (1987) 189 Cal.App.3d 1478, and City of Richmond v. Commission on State Mandates
(1998) 64 Cal.App.4th 1190, results in a finding that “increases in employment benefits or
compensation, as the result of legislation that does not directly mandate the increase, are not
considered a “new program or “higher level of service in an existing program” as meant by the
Constitution.”™® '

In County of Los Angeles, supra, 43 Cal.3d 46, the Court addressed the costs incurred as a result
of legislation that required local agencies to provide the same increased level of workers’
compensation benefits for their employees as private individuals or organizations were required
to provide to their employees. The Supreme Court recognized that workers’ compensation is not
a new program and, thus, the court determined whether the legislation imposed a higher level of
service on local agencies.”” The court defined a “higher level of service” as “state mandated
increases in the services provided by local agencies in existing programs.” (Emphasis added.)

Looking at the language of article XI1I B, section 6 then, it seems clear that by
itself the term “higher level of service” is meaningless. It must be read in
conjunction with the predecessor phrase “new program” to give it meaning. Thus
read, it is apparent that the subvention requirement for increased or higher level of
service is directed to state mandated increases in the services provided by local
agencies in existing “programs.”

The Supreme Court in County of Los Angeles continued:

The concern which prompted the inclusion of section 6 in article XIIT B was the
perceived attempt by the state to enact legislation or adopt administrative orders

u County of Los Angeles, supra, 43 Cal.3d at page 54; see also, Kern High School Dist., supra,
30 Cal.4th 727, 735.

% 1SS Comments, filed November 9, 2001, page 5. DOF’s Comments, filed March 6, 2002,
page 4, expresses similar arguments.

B County of Los Angeles, supra, 43 Cal.3d at page 56. -
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creating programs to be administered by local agencies, thereby transferring to
@ those agencies the fiscal responsibility for 3prowdmg services which the state
believed should be extended to the public. -

The court held that reimbursement for the increased costs of providing workers’ compensation
benefits to employees was not required. :

Section 6 has no application to, and the state need not provide subvention for, the
costs incurred by local agencies in providing to their employees the same increase
in workers’ compensation benefits that employees of private individuals or
organizations receive. Workers’ compensation is not a program administered by
local agencies to provide service to the public. Although local agencies must -
provide benefits to their employees either through insurance or direct payment,
they are indistinguishable in this respect from private employers... In no sense
can employers, public or private, be considered to be administrators of a program
of workers’ compensation or to be providing services incidental to administration
of the program. Workers’ compensation is administered by the state ...
Therefore, although the state requires that employers provide workers’
compensation for nonexempt categories of employees, increases in the cost of
providing this employee benefit are not subject to reimbursement as state-
mandated programs or higher levels of service within the meaning of section 6.
(/d. at pp. 57-58, fn. omitted.)

Although “[t]he law increased the cost of employing public servants, ... it did not in any tangible
' manner increase the level of service provided by those employees to the public.” (San Diego
@ Unified School Dist., supra, 33 Cal.4th 859, 875.) In this sense, the present test claim is also
indistinguishable from the analysis presented by the Court in County of Los Angeles.

City of Richmond, supra, 64 Cal.App.4th 1190, similarly held that requiring local governments to
provide death benefits to local safety officers, under both PERS and the workers’ compensation
system, did not constitute a higher level of service to the public. The court stated:

Increasing the cost of providing services cannot be equated with requiring an
increased level of service under a section 6 analysis. A higher cost to the local
government for compensating its employees is not the same as a higher cost of
providing services to the public.’*

The court also found that “[a]lthough a law is addressed only to local governments and imposes
new costs on them, it may still not be a reimbursable state mandate.”*

In City of Anaheim, supra, 189 Cal.App.3d 1478, the court determined that an increase in PERS
benefits to retired employees, which resulted in a higher contribution rate by local governments,
does not constitute a higher level of service to the public. In this case the court found that:

% 1d. at pages 56-57.
' City of Richmond, supra, 64 Cal.App. 1190, 1196

@ 2 1d. at page 1197.
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While focusing on the exceptions to reimbursement, City conveniently presumes
that [the test claim statute] mandated a higher level of service on local : @

government, a prerequisite to reimbursement when an existing program is
modified.

- City’s claim for reimbursement must fail for the following reasons: (1) [the test .
claim statute] did not compel City to do anything, (2) any increase in cost to City
was only incidental to PERS’ compliance with [the test claim statute], and
(3) pension payments to retired employees do not constitute a “program” or
“service” as that term is used in section 6.3

The court in Anaheim found that an increase in pension benefits to employees was not a

“program” or “service” within the meaning of article XIII B, section 6.** The claimant in City of
Anaheim:

argues that since [the test claim statute] specifically dealt with pensions for public
employees, it imposed unique requirements on local governments that did not
apply to all state residents or entities. [Footnote omitted; emphasis in original.]

However, the court continued:

Such an argument, while appealing on the surface, must fail. As noted above, [the
statute] mandated increased costs to a state agency, not a local government. Also,
PERS is not a program administered by local agencies.

Moreover, the goals of article X111 B of the California Constitution “were to
protect residents from excessive taxation and government spending... [and] e
preclud[e] a shift of financial responsibility for carrying out governmental
functions from the state to local agencies.... Bearing the costs of salaries,
unemployment insurance, and workers' compensation coverage-costs which all
employers must bear-neither threatens excessive taxation or governmental
spending, nor shifts from the state to a local agency the expense of providing
governmental services.” {County of Los Angeles v. State of California, supra, 43
Cal.3d at p. 61.) Similarly, City is faced with a higher cost of compensation (o ifs
employees. This is not the same as a higher cost of providing services to the
public. [Emphasis added, footnote omitted. ]

Therefore, the court concluded that the test claim statute did “not fall within the scope of
section 6.7

In San Diego Unified School Dist., supra, 33 Cal.4th at pages 876-877, the Court held:

Viewed together, these cases (County of Los Angeles, supra, 43 Cal.3d 46, City of
Sacramento, supra, 50 Cal.3d 51, and City of Richmond, supra, 64 Cal.App.4th
1190) illustrate the circumstance that simply because a state law or order may
increase the costs borne by local government in providing services, this does not

3 City of Anaheim, supra, 189 Cal.App.3d at page 1482.
 Jbid.

3 1d. at pages 1483-1484. e
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necessarily establish that the law or order constitutes an increased or higher level
@ of the resulting “service to the public” under article XIII B, section 6, and
" Government Code section 17514, [Emphasis in original. '

. The test claim statutes create a situation where the employer may be faced with “a higher cost of
compensation to its employees.” As held by the court, in City of Anaheim, supra, “[t]his is not
the same as a higher cost of providing services to the public.” Therefore, staff finds that any
increased wage and benefit costs that may be incurred indirectly following implementation of
Welfare and Institutions Code section 12302.25, is not a new program or higher lével of service.

IHSS Advisory Commitiee: Welfare and Institutions Cade Sections 12301.3, 123014, and
12302 .25, Subdivisions (d) & (e)

" Welfare and Institutions Code section 12301.3, was added by Statutes 1999, chapter 90. The
amendments by Statutes 2000, chapter 445, are indicated by underline, as follows:

(a) Each county shall appoint an in-home supportive services advisory committee
that shall be comprised of not more than 11 individuals. No less than 50 percent
of the membership of the advisory committee shall be individuals who are current
or past users of personal assistance services paid for through public or private
funds or as recipients of services under this article.

{1X¥A) In counties with fewer than 500 recipients of services provided pursuant to
this article or Section 14132.95. at least one member of the advisory committee
shall be a current or former provider of in-home supportive services,

@ (B) In counties with 500 or more recipients of services provided pursuant to this
article or Section 141 _32.95. at least two members of the advisory committee shall
be a current or former provider of in-home supportive services.

(2) Individuals who represent organizations that advocate for people with
disabilities or sentors may be appointed to committees under this section.

(3) Individuals frem community-based organizations that advocate on behalf of
home care emplovees may be appointed to committees under this section.

(4) A county board of supervisors shall not appoint more than one county
emplovee as a member of the advisory committee. but may designate any county
emplovee to provide ongoing advice and support to the advisory committee.

(b) Prior to the appointment of members to a committee required by subdivision
(a), the county board of supervisors shall solicit recommendations for qualified
members through a fair and open process that includes the provision of reasonable
written notice to, and reasonable response time by, members of the general public -
and interested persons and organizations.

(c) The advisory committee shall submit recommendations to the county board of
supervisors on the preferred mode or modes of service to be utilized in the county
for in-home supportive services.

(d) Any county that has established a governing body, as provided in subdivision
6 (b) of Section 12301.6, prior to July 1, 2000, shall not be required to comply with

"
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the composition requirements of subdivision (a) and shall be deemed to be in
compliance with this section.

Welfare and Institutions Code section 12301.4, was added by Statutes 1999, chapter 90. The
amendments by Statutes 2000, chapter 445, are indicated by underline, as follows:

. (a) Each advisory committee established pursuant to Section 12301.3 or 12301.6
shall provide ongoing advice and recommendations regarding in-home supportive
services to the county board of supervisors, any administrative body in the county
that is related to the delivery and administration of in-home supportive services,
and the governing body and administrative agency of the public authority,

“nonprofit consortium, contractor, and public employees.

{b} Each county shall be eligible to receive state reimbursements of administrative
costs for onlv one advisorv committee and shall comply with the reguirements of
subdivision {e) of Section 12302.25.

Welfare and Institutions Code section 12302.25, subdivision (d), as added by Statutes 1999,
chapter 90, provides that prior to implementing the “employer of record” requirement, “a county
shall establish an advisory committee as required by Section 12301.3 and solicit
recommendations from the advisory committee on the preferred mode or modes of service to be
utilized in the county for in-home supportive services.”

Subdivision (e) provides that “Each county shall take into account the advice and
recommendations of the in-home supportive services advisory committee, as established

pursuant to Section 12301.3, prior to making policy and funding decisions about the program on
an ongoing basis.”

A test claim statute mandates a new program or higher level of service within an existing
program when it compels a claimant to perform activities not previously requirecl.36 .
Establishing, maintaining and taking advice from an advisory committee regarding the operation
of IHSS was not required of counties prior to Statutes 1999, chapter 90. Therefore, staff finds
that the plain language of Welfare and Institutions Code sections 12301.3, 12301 .4, and
12302.25, subdivisions (d) and (e), mandates a new program or higher level of service, for the.
following new activities:

o Each county that does not qualify for the exception provided in section 12301.3,
subdivision (d), shall appoint an in-home supportive services advisory committee that
shall be comprised of not more than 11 individuals, with membership as required by
section 12301.3, subdivision (a): “No less than 50 percent of the membership of the
advisory committee shall be individuals who are current or past users of personal
assistance services paid for through public or private funds or as recipients of services
under this article.” (Welf. & Inst. Code, §§ 12301.3, subd. (a), 12302.25, subd. (d).)”’

o Following the September 14, 2000 amendment by Statutes 2000, chapter 445, .
counties shall appoint membership of the advisory committee in compliance with
Welfare and Institutions Code section 12301.3, subdivision (a)(1) and (a)(4):

36 I vucia Mar Unified School Dist., supra, 44 Cal.3d 830, 836.
37 As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999).

=
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In counties with fewer than 500 1HSS recipients, at least one member of the
advisory committee shall be a current or former provider of in-home
supportive services; in counties with 500 or more IHSS recipients, at least two-
members of the advisory committee shall be a current or former provider of

" in-home supportive services.

A county board of supervisors shall not appoint more than one county
employee as a member of the advisory committee. (Welf. & Inst. Code, §
12301.3; subd. (a).)*® B

» Prior to the appointment of members to a committee required by section 12301.3,
subdivision (a), the county board of supervisors shall solicit recommendations for
qualified members through a fair and open process that includes the provision of
reasonable written notice to, and reasonable response time by, members of the general
public and interested persons and organizations. (Welf. & Inst. Code, § 12301.3,
subd. (b).)*°

» The county shall solicit recommendations from the advisory committee on the preferred
mode or modes of service to be utilized in the county for in-home supportive services.
(Welf. & Inst. Code, § 12302.25, subd. (d).) 0

s The advisory committee shall submit recommendations to the county board of
supervisors on the preferred mode or modes of service to be utilized in the county for
in-home supportive services. (Welf. & Inst. Code, § 12301.3, subd. (c).)"'

¢ Each county shall take into account the advice and recommendations of the in-home
supportive services advisory committee, as established pursuant to section 12301.3, prior
to making policy and funding decisions about IHSS on an ongoing basis. (Welf. & Inst.
Code, § 12302.25, subd. (e).) :

* One advisory committee formed pursuant to sections 12301.3 or 12301.6, shall provide
engoing advice and recommendations regarding in-home supportive services to the
county board of supervisors, any administrative body in the county that is related to the
delivery and administration of in-home supportive services, and the governing body and
administrative agency of the public authority, nonprofit consortium, contracter, and
public employces. {(Welf, & Inst. Code, § 12301.4.)"

Since 1992, Welfare and Institutions Code section 12301.6 has provided an option for counties to
“[cJontract with a nonprofit consortium to provide for the delivery of in-home supportive

** As amended by Statutes 2000, chapter 445 (oper. Sept. 14, 2000.)
# As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999),
0 As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999).

%! As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999) and amended by Statutes 2000,
chapter 445 (oper. Sept. 14, 2000.)

“? As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999).
“ As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999),
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services ... or ... [e]stablish, by ordinance, a public authority to provide for the delivery of in-
home supportive services.” According to the September 1999 California State Audit Report on
In-Home Supportive Services,* provided by the claimant as Exhibit 4 to the test claim, “As of
June 1999, 6 of the State’s 58 counties—Alameda, San Mateo, San Francisco, Santa Clara,

Los Angeles, and Contra Costa—had elected to create public authorities for the delivery of in-
home supportive services,” under the optional program described in Welfare and Institutions
Code section 12301.6. Therefore, those counties, plus any others meeting the exception
described in section 12301.3, subdivision (d), are not required to establish an advisorgf o
committee, but they may be subject to the ongoing requirements of section 12301.4.*

DSS does nc').t dispute that the formation and continuing operation of advisory committees
pursuant to Welfare and Institutions Code sections 12301.3 and 12301 .4 results in an entirely
new program or higher level of service to the public. However, both DSS and DOF argue that it

is already being sufficiently funded by the state.*® This is addressed at Issue 3, below, regarding
“costs mandated by the state.”

Issuc 2: Are the remaining test claim statutes subject to article XIII B, section 6 of the
California Constitution?

Several code sections pled were not in fact substantively amended by the test claim statutes,
and therefore are not subject to article X111 B, section 6.

Welfare and Institutions Code section 2 provides: “(t}he provisions of this code, insofar as they

are substantially the same as existing statutory provisions relating to the same subject matter,

shall be construed as restatements and continuations, and not as new enactments.” Staff finds

that a renumbering, reenactment or restatement of prior law does not impose a reimbursable Q

state-mandated program to the extent that the provisions and associated activities remain
unchanged.

* Subtitled “Since Recent Legislation Changes the Way Counties Will Administer the Program,
the Department of Social Services Needs to Menitor Service Delivery.”

45 Government Code section 17565 provides that if a claimant “at its option, has been incurring
costs which are subsequently mandated by the state, the state shall reimburse the local agency or
school district for those costs incurred after the operative date of the mandate.”

* DOF’s March 6, 2002 comments, pages 3-4, also argue that because the advisory committees
“relate (o the process of determining the rate of pay and benefits and of paying workers who
provide services administered or overseen by the county, there is no “program” ... for which
reimbursement is required.” The cases cited by DOF in support of this proposition do not
include facts where there were distinct administrative activities required by the test claim
statutes, in addition to the higher contribution costs alleged, therefore, staff finds that this
argument does not preclude a finding of a new program or higher level of service.

47 This is in accordance with the California Supreme Court decision, which held that “[wjhere
there is an express repeal of an existing statute, and a re-enactment of it at the same {ime, or a
repeal and a re-enactment of a portion of it, the re-enactment neulralizes the repeal so far as the
old law is continued in force. 1t operates without interruption where the re-enactment takes

effect at the same time.” ({n re Martin's Estate (1908) 153 Cal. 225, 229) @
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Welfure and Institutions Code Section 12301.6

Welfare and Institutions Code section 12301.6 provides an option for counties to “{c]ontract wnh
‘a nonprofit consortium to provide for the delivery of in-home supportive services ... or ... '
‘ [e]stabhsh by ordinance, a public authority to provide for the delivery of in-home supportwe
" services.” It was amended by Statutes 1999, chapter 90, *® but then repealed and reenacted in its
original form by Statutes 1999, chapter 91; both statutes were effective and operative on
July 12, 1999. Government Code section 9605 provides: “In the absence of any express
" provision to the contrary in'the sfatute which is enacted last, it shall be conclusively presumed
that the statute which is enacted last is intended to prevail over statutes which are enacted earlier
at the same session ... .” Thus Statutes 1999, chapter 91 conclusively prevails over chapter 90
with respect to Welfare and Institutions Code section 12301.6 so that no language was changed
when compared to prior law. Therefore, staff finds that Welfare and Institutions Code section
12301.6 was not substantively amended by the test claim statutes and is not subject to article
XIII B, section 6.

Welfare and Institutions Code Section 12301.8

Similarly, Welfare and Institutions Code section 12301.8 was added by Statutes 1999,

chapter 90%° and repealed entirely by Statutes 1999, chapter 91, both effective and operative on

July 12, 1999. Government Code section 9605 also applies here, therefore, due to the repeal in

Statutes 1999, chapter 91, Welfare and Institutions Code section 12301.8 never operated as law.
Thus, staff finds that Welfare and Institutions Code section 12301.8 was never operative and is

not subject to article X1II B, section 6.

Several test claim statutes do not impose a new program or higher level of service because they
do not require any new activities or impose a cost shift pursuant to article XH1T B, section 6.

A test claim statute or executive order mandates a new program or higher level of service within
an exmtm program when it compels a local agency to perform activities not previously
lequ1red or when legislation requires that costs previously borne by the state are now to be
paid by local agencies. Thus, in order for a statute 1o be subject to article XIII B, scction 6 of the
California Constitution, the statutory language must order or command that local governmental
agencies perform an activity or task, or result in “a transfer by the Legislature from the State (o
cities, counties, cities and counties, or special districts of complete or partial financial

responsibility for a requlred program for which the State previously had complete or partial
financial responsibility.”*’

€ Statutes 1999, chapter 90 would have amended the cost sharing provision between the state
and the county for operating a public authority or nonprofit consortium under section 12301 .6.

** Statutes 1999, chapter 90 would have added specific state cost-sharing language for increased
wages and benefits, above the federal minimum wage, for IHSS providers employed through a
public authority, nonprofit consortium, or contract.

0 Lucia Mar Unified School Dist., supra, 44 Cal.3d 830, 836.
3 California Constitution, article XIII B, section 6, subdivision {c).
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Gavernment Code Section 16262.5

Government Code section 16262.5 provides that counties “shall not be reduced for the state @
share of the nonfederal costs for the administration of the In-Home Supportive Services o

program,” under certain circumstances. This section was amended by Statutes 1999, chapter 90,
“to extend the period of time that this provision was applicable from June 30, 1998 to -

June 30, 2001, and amended other references to fiscal years consistent with this extension. . The : |
section generally provides an opportunity for fiscal relief for counties that are reducing funding

“for administrative activities county-wide in their budget, and also seek to reduce the o

administrative costs of IHSS in their budget.

Claimant alleges that this section, as amended, “extends the period for which the counties shall
not be reduced for the state share of nonfederal costs for administration of the IHSS program but.
limits the state share of those costs.”>

The costs of IHSS have been shared between federal, state and county government since the
inception of the program. The test claim statute extended a county fiscal relief program for two
additional fiscal years which functioned to provide applicant counties with a reduced share of
administrative costs of IHSS. Extending the number of years of fiscal relief available to counties
does not require new activities on the part of the claimant, and does not transfer from the state to
local agencies “financial responsibility for a required program,” as described in article X111 B,
section 6, subdivision {c), of the California Constitution. Therefore, staff finds that Welfare and
Institutions Code section 16262.5, as amended by Statutes 1999, chapter 90, does not mandate a
new program or higher level of service.

Welfare and Institutions Code Sections 14132.95 17600 and 17600.110

Statutes 1999, chapter 90 amended Welfare and Institutions Code section 17600, by deleting
subdivision (b)(4), which eliminated the “In-Home Supportive Services Registry Model
Subaccount” from the Sales Tax Account of the Local Revenue Fund.

The deleted language was originally added to the code by Statutes 1993, chapter 100. An
uncodified porticn of Statutes 1999, chapter 90, (§ 12), provides that “The unencumbered
amount residing in the In-Home Supportive Services Registry Subaccount of the Sales Tax
Account of the Local Revenue Fund on January 1, 2000, shall be transferred to the General
Fund.” Statutes 19599, chapter 90 also deleted Welfare and Institutions Code section 17600.110,
which previously provided that “(a) Meneys in the In-Home Supportive Services Registry Model
Account shall be available for allocation by the Controller for the purposes of Section 12301.6.”

Welfare and Institutions Code section 14132.95 is a detailed description of IHSS eligibility
services and funding, established by prior law. Statutes 1999, chapter 90, deleted subdivision
(K)(3)(A) — (C), which previously specified the allocation of the sibaccount funding in Welfare
and Institutions Code section 17600.110. This funding was earmarked for “the establishment of
an entity specified in Section 12301.6.” Prier law allowed a county “af its option, [to] elect to™>3
contract with a nonprofit consortium or establish a public authority, to provide IHSS.

32 Test Claim Filing, page 9.
53 Welfare and Institutions Code section 12301.6 ’ e
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The removal of specific state subaccount funding tied to a discretionary program® does not
require a claimant to perform new activities, nor does it transfer from the state to local agencies
~ “financial responsibility for a required program,” as described in article XIII B, section 6,
subdivision (c), of the California Constitution. Staff finds that Statutes 1999, chapter 90,
amending Welfare and Institutions Code sections 14132.95, 17600 and 17600.110, does not
mandate a new program or higher level of service.

. Welfare and [nsmunons Code sect:orz 12302 7

Welfare and Institutions Code section 12302.7 was repealed by Statutes 1999, chapler 90. Przor
to repeal of the law, the code section provided for an optional method for counties to contract for
THSS. The section had an inoperative date of July 1, 2001, and an automatic repealer provision
operative January 1, 2002. The earlier repeal of this section did not operate to place any new
requirements on counties. Therefore, staff finds that the repeal of Welfare and Institutions Code
section 12302.7 does not mandate a new program or higher level of service.

Welfure and Institutions Code Section 123034

As amended by Statutes 1999, chapter 90, language was stricken from Welfare and Instltutlons
Code section 12303 .4, as follows:

(a)eh-Any aged, blind, or disabled individual who is eligible for assistance under
this chapter or Chapter 4 (commencing with Section 12500), and who is not
described in Section 12304, shall receive services under this article which do not
exceed the maximum of 195 hours per month.

(b)Y Any aged, blind, or disabled individual who is eligible for assistance under
this chapter or Chapter 4 (commencing with Section 12500), who is in need, as
determined by the county welfare department, of at least 20 hours per week of the
services defined in Section 12304, shall be eligible to receive services under this
article, the total of which shall not exceed a maximum of 283 hours per month.

The claimant alleges “this section amends the total hours of services a qualified recipient is
entitled to receive.”™

M Ibid,
3 Test Claim Filing, page 10.
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Prior law allowed for reduction of the number of hours per month of service that a recipient
might otherwise be eligible for, when the provider was employed in a method other than the
individual provider mode. As an example, if the provider was paid through a contract with an
hourly cost rate of $10 per hour, but the current state wage rate for individual providers was $8, a
recipient otherwise eligible for 283 hours would be limited to approximately 226 hours. This
could keep costs to the state and county comparable between the individual provider mode and
another mode of service with a higher negotiated hourly cost rate, but could also result in a cut in
services to the recipient. . - R : :

Statutes 1999, chapter 90 eliminated this exception to the maximum number of hours of
eligibility for a recipient. Staff findsthat Welfare and Institutions Code section 12303 .4, by
removing an exception to the maximum number of hours a recipient is eligible to receive, does

not require any activities on the part of the counties and thus does not mandate a new program or
. higher level of service.

Welfare and Institutions Code Section 12306.1
Welfare and Institutions Code section 12306.1, as added by Statutes 1999, chapter 91, provides:

Notwithstanding paragraph (3) of subdivision (c) of Section 12301.6, with regard
to wage increases negotiated by a public authority pursuant to Section 12301.6,
for the 1999-2000 fiscal year the state shall pay 80 percent, and each county shall
pay 20 percent, of the nonfederal share of paid increases up to fifty cents (30.50)
above the hourly statewide minimum wage. This section shall be applicable to
wage increases negotiated prior to or during the 1999-2000 fiscal year.

This section was repealed by Statutes 2000, chapter 108, effective and operative July 10, 2000.%
Welfare and Institutions Code section 12301.6, as referred to in section 12306.1,is a
discretionary statute, and staff finds that any negotiated wages in excess of the state minimum
wage, or cost-sharing resulting from such a statute, are all costs assumed at the option of the
county.”’ Staff finds that Welfare and Institutions Code section 12306.1 did not require any
activities on the part of the counties, nor did it transfer from the state to local agencies *“financial
responsibility for a required program,” as described in article XIII B, section 6, subdivision {¢),
of the California Constitution, and thus did not mandate a new program or higher level of
service.

Issue 3: Do the test claim statutes found to impose a new program or higher level of
service also impose costs mandated by the state pursuant to Government
Code section 175147

Reimbursement under article XI1II B, section 6 is required only if any new program or higher
level of service is also found to impose “costs mandated by the state.” Government Code
section 17514 defines “costs mandated by the state” as any increased cost a local agency is

56 Statutes 2000, chapter 108 was not pled in the test claim.

5T Kern High School Dist., supra, 30 Cal.4th at page 743: “We instead agree with the Department
of Finance, and with City of Merced, supra, 153 Cal.App.3d 777, that the proper ‘focu.s under a
legal compulsion inquiry is upon the nature of claimants” participation in the underlying
programs themselves.”
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required to incur as a result of a statute or executive order that mandates a new program or higher
level of service. At the time of filing the test claim, the claimant was required to allege costs in
excess of $200, pursuant to Government Code section 17564. The claimant estimated increased
costs to the county share of wages and benefits in the range of $10 to 21.7 million after
establishing a public authority as the employer of record. In addition, the claimant states that

_ these figures “do not include the administrative costs incurred with: creation and ongoing

- activities of the advisory committee, costs associated with the creation of any new modality or.

"contracting with same, and costs associated with collective bargaining.”-
Government Code section 17556 provides, in pertinent part:

The commission shall not find costs mandated by the state, as defined in Section
17514, in any claim submitted by a local agency or school district, if, after a
hearing, the commission finds any one of the following:

(c) The statute or execcutive order imposes a requirement that is mandated by a
federal law or regulation and results in costs mandated by the federal government,
unless the statute or executive order mandates costs that exceed the mandate in
that federal law or regulation. This subdivision applies regardless of whether the
federal law or regulation was enacted or adopted prior to or after the date on
which the state statute or executive order was enacted or issued.

(e) The statute, executive order, or an appropriation in a Budget Act or other bill
provides for offsetting savings to local agencies or school districts that result in no
net costs to the local agencies or school districts, or includes additional revenue
that was specifically intended to fund the costs of the state mandate in an amount
sufficient to fund the cost of the state mandate.

Although IHSS is a joint federal-state-local program, there is no evidence in the record that any
of the mandated activities are required by federal law. Therefore, staff finds that Government
Code section 17556, subdivision (c¢) does not apply.

The claimant stated that none of the Government Code section 17556 exceptions apply.
However, DOF specifically argues that the claimant has been provided with funding for the
advisory committee act1v1t1es and that Government Code section 17556, subdivision (¢) applies
to deny a mandate finding.”® In the response to comments filed September 9, 2002, page 5, the
claimant asserts that of the $11,944 already claimed for the advisory committee expenses “[t]he
costs for the Advisory Committee alone have exceeded several times the allotment actually paid
by the Department of Social Services.”

While state funds already provided must be used to offset any mandate reimbursement claimed,
the claimant has provided a declaration that their administrative costs of forming and operating

* DOF Comments, page 1, filed March 6, 2002. DOF’s March 28, 2007 comments also include
a chart showing funds appropriated for the “IHSS Advisory Committee” through 2005-06.
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the advisory committee are not being fully reimbursed. To further support this claim, the
claimant provided a copy of DSS claiming instructions for the January- March 2001 quarter, @
which allowed for 100 percent of “IHSS Advisory Committee/Direct Costs,” retroactive to ‘
July 2000, but required claims for reimbursement of county administrative costs “for supporting

the IHSS Advisory Committee,” be charged separately under the standard claiming instructions
for IHSS. Specifically the document states: -

Costs incurred by the County Welfare Department (CWD) for supporting the
~ IHSS Advisory Committee are not allowable for reimbursement under these
codes. Any CWD costs for providing support activities for the IHSS Advisory

Committee should be charged to the appropriate IHSS/PCSP claim codes on the
County Expense Claim (CEC.)j9 -

This requires a county share of costs as required by Welfare and Institutions Code section
12306.%" Section 12306 requires that the state and county share non-federal administrative costs
of THSS in a 65 percent state/35 percent county split. Requiring ihe claimant to maintain this
share of costs for a mandated new program or higher level of service would defeat the stated
purpose of article XI1II B, section 6 to “provide a subvention of funds {o reimburse that local
government for the costs of the program or increased level of service.”

Various DSS County Fiscal Letters show that funds have been allocated for reimbursing counties
for the direct costs of the mandatory advisory committee on an annual basis since July 2000.%
However, the reimbursement period for this test claim begins on the operative date of Statutes

1999, chapter 90--July 12, 1999. In addition, the state could also fail to allocate such funds in
any future budget year.* :

Another source of funds noted in the County Fiscal Letters, beginning in fiscal year 2003-04,
was for a small number of counties’ administrative costs to act as the employer of record for
[HSS providers.® In the current fiscal year, 2006-07, this funding is limited to the counties of
Alpine and Tuolumne and is for “the cost of administrative activities necessary for counties {0
act as the employer of record for IHSS providers.” % However, the mandated activity pursuant
to Welfare and Institutions Code section 12302.25 is for the initial establishment of an employer

3 County Fiscal Letter (CFL) No. 00/01-48, page 3, issued December 22, 2000, by DSS. (Also,
Exh. 2 to Claimant’s Response to Comments.)

% Claimant Response to Comments, page 5, filed September 9, 2002.

§' PSS CFL, Nos. 00/01-14, 00/01-33, 00/01-48, 01/02-12, 02/03-28, 02/03-73, 03/04-46,
03/04-51, 04/05-16, 04/05-22, 04/05-27, 05/06-10, 06/07-02.

52 1 Carmel Valley Fire Protection Dist. v. State (2001) 25 Cal4th 287, 299, the Court
discussed that, subject only to the Governor’s veto power, the Legislature has the power to
determine how funds are expended in each annual budget: “Legislative determinations relating to
expenditures in other respects are binding upon the executive: ‘The executive branch, in
expending public funds, may not disregard legislatively prescribed directives and limits
pertaining to the use of such funds.””

63 PSS CFL, No. 02/03-73, page 2.
64 1SS CFL, No. 06/07-02, page 2.
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of record on or before January 1, 2003. Therefore, this fundmg is not spec1ﬁc to the mandated

@ activity,

Staff finds that section 17556, subdivision (e) does not apply to disallow a ﬁndmg of costs
mandated by the state, but all claims for reimbursement for the approved activities must be offset
by any funds already received from state or federal sources. Thus, for the activities listed in the
- conclusion below, staff finds accordingly that the new program or higher level of service also
imposes costs mandated by the state within the meaning of Government Code sect10n 175 1 4, and
“none of the exceptions of Goveriment Code section 17556 apply.

CONCLUSION

Staff concludes that Welfare and Institutions Code sections 12301.3, 12301.4, and 12302.23, as
added by Statutes 1999, chapter 90 or amended by Statutes 2000, chapter 445 impose new
programs or higher levels of service for counties within the meaning of article XIII B, section 6
of the California Constitution, and impose costs mandated by the state pursuant to Government
Code section 17514, for the following specific new activities:

o From July 12, 1999, until December 31, 2002, each county shall establish an employer
for in-home supportive service providers. This activity is limited to the administrative
costs of establishing an employer of record through a public authority, nonprofit
consortium, contract, county administration of the individual provider mode, county civil
service personnel, or mixed modes of service. It does not include mandate
reimbursement for any increased wages or benefits that may be negotiated depending on
the mode of service adopted, or any activities related to collective bargaining. (Welf. &

@ Inst. Code, § 12302.25, subd. (a).)®*

e Counties with an [HSS caseload of more than 500 shall be required to offer an individual
provider employer option upon request of a recipient, and in addition to a county’s
selected method of establishing an employer for in-home supportive service providers.
This activity is limited to the administrative costs of establishing an employer of record in
the individual provider mode, upon request. It does not include mandate reimbursement
for any increased wages or benefits that may be negotiated, or any activities related to
collective bargaining. (Welf. & Inst. Code, § 12302.25, subd. (a).) *

» Each county that does not qualify for the exception provided in section 12301.3,
subdivision (d), shall appoint an in-home supportive services advisory committee that
shall be comprised of not more than 11 individuals, with membership as required by
section 12301.3, subdivision (a): “No less than 50 percent of the membership of the
advisory committee shall be individuals who are current or past users of personal
assistance services paid for through public or private funds or as recipients of services
under this article.” (Welf. & Inst. Code, §§ 12301.3, subd. (a), 12302.25, subd. (d).)*’

% As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999).
5 As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999).
@ 87 As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999).
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o Following the September 14, 2000 amendment by Statutes 2000, chapter 445, counties
shall appoint membership of the advisory committee in compliance with Welfarc and
Institutions Code section 12301.3, subdivision (a)(1) and (a)(4):

In counties with fewer than 500 IHSS recipients, at least one member of the
advisory committee shall be a current or former provider of in-home supportive
services; in counties with 500 or more IHSS recipients, at least two members of

the advisory committee shall be a current or formc:r prowder of in- home
supportive services.

A county board of supervisors shall not appoint more than one county employee
as amember of the advisory committee. (Welf. & Inst. Code, § 12301.3,
subd. (a).)%

o Prior to the appointment of members to a committee required by section 12301.3,
subdivision (a), the county board of supervisors shall solicit recommendations for
qualified members through a fair and open process that includes the provision of
reasonable written notice to, and reasonable response time by, members of the general

public and mterested persons and organizations. (Welf. & Inst. Code, § 12301.3,
subd. (b).)

o The county shall solicit recommendations from the advisory committee on the preferred

mode or modes of service to be utilized in the county for in-home supportive services.
(Welf. & Inst. Code, § 12302.25, subd. (d).)"°

o The advisory committee shall submit recommendations to the county board of
supervisors on the preferred mode or modes of service to be utilized in the county for in-
honie supportive services. (Welf. & Inst. Code, § 12301.3, subd. (c).)”’

o Fach county shall take into account the advice and recommendations of the in-home
supportive services advisory committee, as established pursuant to Section 12301.3, prior
to making policy and funding decisions about IHSS on an ongoing basis. (Welf. & Inst.
Code, § 12302.25, subd. (€).)

o One advisory committee formed pursuant to sections 12301.3 or 12301.6, shall provide
ongoing advice and recommendations regarding in-home supportive services to the
county board of supervisors, any administrative body in the county that is rclated to the
delivery and administration of in-home supportive services, and the governing body and.

% As amended by Statutes 2000, chapter 445 (oper. Sept. 14, 2000.)
% As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999).
™ As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999).

' As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999) and amended by Statutes 2000,
chapter 445 (oper. Sept. 14, 2000.)

2 As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999). @
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administrative agency of the public autherity, nonprofit consortium, contractor, and
@ public employees. (Welf. & Inst. Code, § 12301.4.)"

Staff concludes that all claims for reimbursement for the approved activities must be offset by

any funds already received from state or federal sources, including funds allocated for the direct
- costs of the advisory commiittee. '

Staff concludes that Government Code section 16262. 3, and Welfare and Instltutlons Code

sections 12301.6, 12301.8, 12302.7, 12303 .4, 12306.1, 14132.95, 17600 and 17600.110, as pled, . .. .

along with any other test claim statutes and allcgations not specifically approved above, do not

impose a program, or a new program or higher level of service, subject to article XIII B,
section 6. :

Staff Recommendation

Staff recommends the Commission adopt this staff analysis to partially approve this test claim.

@ " As added by Statutes 1999, chapter 90 (oper. Jul. 12, 1999).
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.. BEFORETHE . -
| COMMISSION ON STATE MANDATES .

, Test Clalm of -
County of San BernardmO

_In«I-Iome Sugporhve Seﬂlees (IHSS}I[_ o N

Chapter 90, Statutes of 1999
.Chapter 91, Statutes of 1999~ -
Chapter 445 Statutes of 2000 B

i ¥ ciai

A MANDATE SUMMARY

The statutes. cited. above have best been desenbed by the Cahforma State Audltor
as a significant’ change ‘in the mann' by wh1eh counties. wﬂl administer the In-Home
Supportive Services (“IHSS”) program _ In summary, the‘_. egtslauon sets up a complex
requirement for the various counties to aet as Or crea cmployer of record” for the
purpose of collective. - bargaining, w1t.h the mdmdual prov1ders of IHSS services. The
legislation also mandates the creation of an advreory committeg to advise the county on
the appropnate methodology for establishing an employer of record’ and to prov1de
ongoing advice to the county. - oL .

In- brief summary, the fesult of the leglsletmn is {0 substantially increase
a.dm.tmstratlve and programmatic costs of the program .in various.ways, ~The first increase
is by ma;ndatmg ‘the creation of the advmory committees, mandating theu' composition,
and, requiring. them. to provide ongoing advice: .Additionally; - dependmg upon what
authérized * employer of- record isfereated there wﬂl substantal administrative costs .

hie

in the consideration of and ereatlon of_ the employer of: reeord” as well as the ongoing

The Iast aud probabiy greatest oost § that. assoelated w1th collective bergammg‘
-on behalf of, the; in'div1dual prov1ders of IHSS - serv1ces, together with- the increase in
wages and benefifs that are contemplated. These " costs are exaeerbated by the state’s
limiting its share of costs for administrative, costg and provider, Wwages ‘and benefits. At
. present, 1f the eounty prov1des beneﬁts o the provrders the total costs beoome a countyl

"1 See California State Auditor, In-Home Supﬁornire Services Smee Recent Le'gts!atzon Changes the Way'
" Counties Will Administer the Program, The Department of Social Sendces Needs.to Monitor, Service
Delivery (hereinafter “Anditor's Report"), September 1999 at page 1.
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expense. The scenario, which has been created, is that this leglslamn mandates

collective bargmmng between the employer of. 1ecord and the providers, yet the state is

- not gomg to confribute above its previous share of the wages of the prov1ders at the base
of mrmmum wage and provrdes notbmg towards benefits, '

o The creation of an employer of récord™ also credtes a mynad of other p1ohlems'f" ‘:_ L
mc]udmg Cal-OSHA Tegarding worlq::lace saf'ety, habrhty for the acts or ormssmns of the : BRI

B provrders, and related habﬂrty issues,

- IHSS PROGRAM

The IHSS program is the. method by whrch the State of Cahforma has chosen to
1mplement a federal program. Ongma]ly in Title XX, in the Social Security Provisions, it
is now located in Title XIX, which is part of the medrcal program. The purpose of th_ls
program is to prov1de the requisite level of care to financially needy individuals to allow
them to remain in their home, and avord nursing home or other residential placement.

There are three main types o'f services afforded by the THSS program

The first category of services is Domestrc Services. These services would inchude
such items as the following; .

R Sweepmg, vacuummg, washmg and waxing of floor surfaces
2. Washing kitchen counters and sinks.
- 3. Cleaning oven, stove and refngerator
4, Storing.food and supplies,
5, Meal planmng, pleparatron of food and clean—up
6. Changingbedlinen.
T Laundry-services.
8. Dusting and picking up.
9.

Food shoppin'g and reasonable errands.

A second category of sermces is Personal Care Servrces These services would
mclude the following: :

1. Bowel and bladder care (mcludmg enemas, emptying of catheter or
. -ostomy bags, assistance with bed pans, chapers, gtc.) -

S 200 Resprrahon (mcludmg rassistance  with’ self-admmlstratron of
oxygen and cleaning of IPPB machines; Yo L
3. . Assistance with eating and the mtake of ﬂulds
4, Assistance with bathing, dressmg and grooming,
5. . Assistance with tirning. in bed as well as gettmg into and out of
bed'.
6. Assrstance with ambulation. :
7. .  Care of and assistahce with prosthenc devrces and assistance with
self—admrmstratton of medications. ’
8. Assistance with . transpertation for health care appomtments and
to/from alternate resources. =

- - A
@ . .
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- charactenshcs

.o Protective supervision. . (Th.IS type of service is prov1ded to.those .
"who need someone to. watch -out for-them, in order'to safeguard the -
recipient against injury, hazard or accident. ~A-couple of examples are

‘childrén who are so severely disabled they need extraordmary superwsxon : :_, o
and mdmduals with mental disebilities that tend to wander; such as ‘going . -

- out for. the paper and never returmng These mdmduals need help fo
» _r.'safely hve in thBlI' o home )

The third type of servmes are Paramechcal Serwces wh1ch have the followmg :

1. Are actmtles whlch,,\due to ‘the reolplent 8 phys.lcal or mental
condition, are necessary to maintain the recipient’s héalth: -
2. . Are activities, which include ‘thé - direct - admmsh‘atmn of
medications, punctmmg the. skin;or-inserting a meédical device into’ ' body
- orifice, -activities requiring sterile procedures, or other activities requiring
. judgment based on trammg g1ven by-ar hcenoed health -care professmnal

1y wr

When one apphes for IHSS, there is.a needs assessment performed to: detetmme

- what services arg.necessary. There is:alSo~an-income/financial-tést; to’ detérmine if there

.. isifinancial -eligibility or whether the recipierit of the services. must pay’a":share'of cost. If

z Audxtor ] Report page 9 o
I The Residual program is when the provider is-the spouse Or parent of. the recxpxont In thls edso, the
=" program doés not qualify for federal fiinds> 1t shaiild bé tioted; however: thatif ths provider is the :
. -employes-of a contractor, the degres of affinity is iof Teetgnized; and-itbecsines; agém, a federe] prograr,

the recipient already receives . SSI/SSP, there is automatic satisfaction of.- the
income/financial test. The maximum hours that a recipient.can-receive through the PCSP
program is 283 hours pet month; the miaximum hours a recipient can recetve thrdugh the

Residual program is 195 hours per month; - The-number of hoirs granted ito-arecipient for

‘ ..semces depends on the needs.the- individual -in~order;to femain in the. home Some

. recipients receivé as few as 2 to 10 hours per week, while ethers receive the” maxtmum- :
. allowable hours under the program.

N Loy

In San Bemardmo nthe services are prowded by mdmduals who- are- called
provzders“ = Expenence has-shown. that the provider-is often-a - c105e family- relative,

- friend -or neighbor of, the recipient, -and is:chosen by ‘the- rec1p1ent - At. present, the
-_-prov:der 18, paldmlmmum wage bytheprogram A - e SR

ah J

For the PCSP program, the county pays 17 ‘/z% of the program costs, the federal :

; govemment 50%;-and the state.pays the balance of 42:%4%. If the program is Res:dua13

the costs are. shared 35% by the county, and 65 % by the state.
The problem 18. that the state has comm.ttted to ﬂ:us paymentatio to the mmtmum -
wage Chapter 91; Statutes of 1999 increases the state’s commitment to the progiam-to
50 cents, above minimum wage, - However; if you-are a Biiblic Authority county, the state
will contribute at.its percentage share to- 2 maximum of:$7.50. per-hour.” The current

B At e veeilicwhedd eSS ARSI nomde BAekTlS VTWRSTRIAAND L A WEi

"yt the state, ‘instead‘of paying 65 % of the tosts; pays 42 W%.
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-findings of the state is that thele is msufﬁclent funding to increase the hourly wage of the
. providers to $8.50 per hour, although there is oontemplatlon of increasing the wage $1.00
- per hour for thé next four years, provided that there is an adequate budget surplus

However, with-the other pressures on the state’s fisc, including' the clirfent energy crisis,
- it-is doubtful whether the further mcreases wﬂl be 1eahzcd In’ any event the county s

s

e -share wr]l mcrease

SR ADVISORY CONEVHTTEE

The Iegmlanon mandates the creation of an adv1sory committee, to- adv1se the’

'_county on the best methodology for creating an “emiployer of record”; whether to be the

“employer -of record”, to contract with an entity to*provide THSS services, to create a -

Public Authority, or to establish a Nonprofit-Consortiim, or a mixture of the foregoing
- for the purposes of estabhshmg an “employer of record” R -

Under the test claim legislation; as San Bernardmo county has in excess of 500

rec1p1ents of THSS services, the advisory committes, whlch shall have no more than 11
members, is mandated to be comprised as follows:

. Two members shall have been ourrent or forier provrders of THSS services

Indtwdua]s who repleeent orgamzatrons that advocate for people wrth dmabﬂmes

or seniors:

Indnodua]s from commumty—based orgamzattons thet advocate ofi behalf of hofne
care employees ~: BRI ZRRS : '

Cannot-have more than one county employee

No:less-than 50% ‘of the membershtp ehall be individuals’ Who are current or past
users of; IHSS services®, - :

The advisory committee is initially required to submit recommendations to the
county’s board ofisupervisors on the-preferred mode or modes of service to be utilized for
the provisiod of IHSS . services: under the new- legtslauon Thereafter;’ once the

“employer.of. record™ is created, the advrsory committée s to have a continitial role, afid 1s
required by statute to “provide ongoing advice and: tecomimendations fegarding m—home
supportive services to the county board of supervisors, any administrative body in the
county. that is related to' thé delivery and-administration of inshome supporuve services,

and :the  governing body and- administrative agency of t.he pubhc authonty, nonproﬁt '

consomum contractor and public-émployees.

———— Ny et ot i S E A i e .

Gwen the enorm.tty‘o“f”the“charge grven 162 the'adwsory committee, the County of.

San Bemardino started: recruiting members of the target population, as set: forth in the test

claimlegislation, to serve on the advisory committee: In order to teach the comrunity as’

required by the legislation, and as: there are over 10,000 récipients and 9,000 providers,
and this does not-include interested members of the community and eommumty based

i = et eeit gt wc\;_gmns_w“ u.—t Rred -;_rmw 'u"‘"wu-r'm'——.-’-&‘,m ot f-.r—'ﬁ"*‘ T L AT "1

“Cade,. Se—tron 12",01 3 a8 added bv Chapter 90, Sttrttttei ot‘ “1999 and
amended by Chapleraas; Statitegdf 20007757 e ;,_~~-—.-.--—-»--- f .

3 See-Welfare and- THRTOs Gl Gode; Section 12301.3(¢): ' ) o
§ See Welfare and Instinutions Code, Section. 12301 4, added by Chapter 50, Stamtes of 1999




organizations, the initial mailing was in excess of 19,000, . Notwithstanding the large
- mailing, tbe county had. difficulties in recruiting for the advisery committee. THe
-difficulties: in- establishing - the . advisory committee is- further compounded by the .

geographlo area encompassed by the county. If there-is. a- meeting in‘ Big- River or

. _‘ Need]es, gwen ‘the dlstance from .San, Bemardmo whlch Is the county seat where the".j‘ :

i pmgram is located staff must spend the mght

The adv1sory Commlttee has been meebng weekly siice November in order to'f IR

_ dlsoharge its statutory obligation to recommend a form that the “émployer of record” will . -

take. T]llS has necessitated providing materials on the:benefits ‘and- detriments "of éach -
- . form of organization, financial and.: cost materials, and. programmatzc materials, ' Fach

meetmg must-also be noticed in compliance with the Ralph M. Brown Act,"so each’

.megeting :must have not only the individual agenda 1tems, but also the agenda 1tse1f Wthh
must be posted. o _ .h

-~ leen that - a substantlal number of the oommlttee members are past or present

It is hoped that once tbe “employer of reoord” has been mtabhshed by the ‘board
of supervisors; that the. advisory committee. will-no longer have to. meet weekly, but
: mstead can meet montbly to provxde the requisite-advice. :

_ ~..The. administrative costs in creating the advxsory committee, as well as iproviding
e Athe reqms1te staff. to-the.advisory, .committee- 1§ ;substanitial. ‘The-state: has :partially
" .recognized-its . obhga‘aon to,-fund this mandated'fequirémént, and the County:of San
Bernardino, has-received-$27,000 to partially pay-for the costs. However, the funding
LI ‘1ecelved to date is- madequate to dlsoharge the mandated aot1v1t1es S -

EMPLOYER OF RECORD

l‘-r .

'Ihe mode ofudemgnatmg or creatmg an “employer of record” is an-enormous

responsibility. Thereare-substantial beneﬁts and detnments mth the unhzatlon -of- each
form of. entlty . . : _

. County. as Emplover ot‘ Record

i i ervinsy L’Iheﬂssue of—whether—the—oounty—becomes—the—employer of-reoord mvolves a

mynad .of -issues, .. The :first- issue- is- that there would be a. mew bargaining unit:of . .

approximately 9, 000 -employees. - Human: Resources would have*tio -perform- a
classification study in .order to. determme the minimum requirements of the position.
Then a salary study would have to be perfoimied. - Job classﬁcanons -and salaries would

I
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"have to be established by ordmance The employees would have to meet vdrious
- minimum-requirements, and go through a civil serviced process for appomtrnent t0 ‘the

“position they were presently. occupyiilg. Addmona.lly, if the Colinity were their employer, -

’.Ithere would have to- be county employees superwslng the IHSS workers, an‘d 1t is

Addmonally, beeause of the requrrements of cml servrce, felons could not be

. gervice providets.” Thus, & lot of individuals who afe presently provrd.mg sérvices to their
relatives ‘would be mehgrble because of the cotnty prokibition against eniploying" felstis.

‘Civil service:would also entail a plethord of administrative activitiés fot the hmng, ﬁ_nng

and: dJsc1phmng of THSS workers. Also,there wouldbéhg guarantee to"the recrprents
_ that their provrder of choice would be’ ehg1ble to pravide Services, as there may be othérs

in civil service posrtlons who lose, for'one Teasofi or another, the recipigit for whom they
. were providing services. :

-~ For example assume that @ reerprent wishes for her mother to be the; provrder I
the couaty:were the employer, the' motherwould have té apply for the: posmon, as_summg
- that there was a position eligible to be filled. The mother might or might 1ot have the
qualifications necessary to be hired, and might not make it to the list of persons eligible
to provide sérvices: - This-would-be ‘of- extreme unportanee ‘to-the reelplent “who might not
. want-a-total stranger providing ‘personal-caie "sefvices, partlcularly 1f 1t mvolved eleamng
up after bowel movements or provrdmg menstrual care ’ -

: vThere are a plethora of other issu&s as well +Thé issie of the eounty being the
-employer of record-could result-in‘liability t&* the"county fotthedctichs or ‘inactiong ofthe
- employee.=Another- issue#is: the-Hability<fithe county +for Workplaoe ‘safety; when the
county has no contidl over-the workplace itselfii.e;  thé-hoie’of the tecipietit of FHSS
services. Furthermore, an-actuarial“study would-have'tobe: undéitaken if the émployees
became members of the San Bemardmo County Ernployees Retn'ement Assocmtlon _

In San Bemardmo County, pre-sehool services were just folded in to the eounty as
employees..: Although-there were only 200 efaployees involved;the process took over a
year and-a half'to accomplish:sIt is estimatefithiat the timie hnes*for the meorporanon of |
over 9,000 employees would take substannally longer -

Contract ' , '_ ‘ T e

] : T i - e meestre 4 et
R T S i L LI iz R aod ol Rt Bt it

- Another alternative is to eontraet w1th another entrty to: prov1de the THSS services,
and ‘be .the-employer- of record. ‘Any ‘contract’ requires githet” an RFPi (tequest for
proposal) or IFB- (mv1tat10n for bid).~In the County of'Saf Bemardmo youhave to 'go

out‘every-tiwo yearsyialthough you cah extend a-contract once for a one year penod of

fime. It is a: substannal cost to’ go through the REP or- IFB process

Wrth a oontraetr you ¢ estabhsh a contraehng ra ",awhreh also._'
the contractor’s. ad'rolmstraﬁen and overhead ;_tthe county_,,
overhead, -as someong would have to momtor the- eontraet for. comphanee, apprepnate
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services, etc. Even with a contractor mode, as the County of San Bernardino has over
500 recipients, there would still have to be a public authority; non-profit consortium or
- other form, as the recipient under the law maintaing the nght to have an individunal
prov1der opuon, and there still need.s to be an employer of recor for those prov1ders

v There is another problem Wlth the contractmg mode, and that i€ i the county 13'1-"-'-. R o
drssatlsﬁed with the contractor The only altematrves are to. termmate the contract g e I
pursuant to its provisions, or not renew. If the conitractor was terminated or not reriewed, ’

the RFP or IFB process would still have to be undertaken if a contract remained the
desired mode, or there would- have to be created an; altemauve mode for the demgnatton'
ofan’* employer of reco1d” S : :

The County of San Bema.rdmo had expenenoe wrth eontraehng for I[-ISS servtces
which was discontinued in the late 1980’s. There were substantial problems with service
- delivery; as not enough providers-were obtained.” As a‘result, there was: 6nly 80-90% of
" the services authorized- aetually delivered to- the recipients. Thére were also’ complamts :
about..the quality of.service delivery. Additionally, the-costs: of the contract’ were
prohibitive,, at-that time: approximating $16 to-$18 perhour-of service delivered. There

“was=<much difficulty w1th the contractor, and -as a result, the contractmg optron ‘'was
~term.mated

il

* -The contracting mode would, however, result in more costs being shifted to the
state ands-federal' government. With a' contractor. as-the: provider -of services, close
* relatives would not be ‘seen as. disqualifying the:case from-federal funds- participation.

-With:thig form, the costs: of-thé Residial Prograiii would be” eltmmated and the program-
costs*shrfted to. PCSP w1tl1 a lesser share of county costs

_ i
A pubhc authorrty isa separate governmental entrty, the govemmg body of wlnch ‘
can either be thebozrd of supérvisors or a separate ‘body;: Presently, with: regard to those
counties establlshmg a~public’ authonty, approximately- half ‘of the:‘counties +have:the
board of supemsors as the. govermng body, whereas the other half has a separate board
With a public authority, you have to estabhsh a separate governmental entrty
That goyernmental enfity has to have its own staff.” The public: authority. is:responsible+o
establish- a ‘registry of providers, as well as training. The public authority must also

wmalntain ' fegisty of: proVrders, §othattif arecipiént doegnothave d prov1der m m.md he ,. . >,

or she may telephone and- obtam a referral fora provrder

: However with a pubho authonty, as an mdependent entlty, some eontrols must be
exercised by " tbe county in order to assure that. whatever raisesate granted to-the
mdmdual providers does not put an unwanted strain on the county’s general fand. If

A ‘
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county, the generat :ﬁmd obhgatmn of the county could i mcrease substanually, parﬁciﬂarly
if the state keeps hmmng its- share of relmbursement

J

One of the biggest drawbacks to- thJs modahty is tbo mc1eased costs in. -
estabhshmg a new. pubho ontlty, as well as the ongomg adlmmstratlve costs of operatmg :

a new pubhc entlty

Non roﬁt C0nsort1um e

: At thJ.S tlme, there are no* countles operatmg uuder this mode. " It is assumed that

the benefits and detriments would be similar to that of a public authority. However, at
present, the state has committed to an increased rate for pubhc authonnes but has not
oomm1tted the samo resources to a nonproﬁt consortmm E

Pr&eonﬂy, to our lqmwledge ﬂ:e only, nonproﬁt consortmm is not an employer of
record:;- In San Francisco; there are pockets of immigrants with'specialneeds, and thiére is
' dlfﬁculty in providing services and obtainirigiproviders..:The City ahd Coutity went t6the
commiunity -based ‘organizations:that seived those groups; and they camie'togethier as a
consortium, and a contract was issued to provide services to the commiimities served:

Summary
- B - . . ST R . fiivg . o - ; Lf

..The summaries given -above as to each typé'of mode;jior a-combination-of the
foregoing;-is merely -meafit:to- illustrate-thessophistication' of:the-issues which must:be
addressed - by the :advisory- committeesas- well.- as: THSS: staff, for. theirultifnate
recommendations to the board of-supervisors. - There has-beenmuch’afialysis-performed
by the staff, Human Resources Department ag well as the County Counsel regarding’
various issues, which have arisen. It is anticipated that this type of analysis: will continue
before the ultunate form of “employor of rccord” is chosen

Obmously, the ultunate cholce wﬂl be dependont upon how well the form will
addressuthe following; issues:: -service. dehvew to recipients; provider of choice, training,

cost.control;-increase’ in: -Wages. and establishment of ‘benefits-to prov1ders mmmnzatlon-
of habmty, mlrumlzatlon of admjmstratlvo costs

. . .o R
A TR vl : .

o ----m As Seen‘from the AudltorosoRoport as wcll as_other ‘wntmgs on: ﬂ:us subJect thc '

purpose of this legislation Wwas to inctease the wages and establish benefits; for prov1ders
Although sonie public authorities already in existence pay wages in excess of minimum
wage,:the prevailing wage rate in the State of:California-has- been minimum wage In San
Bémardino Gounty,-the wage .Tate pa:td prov1ders of Services has ‘been m1mmun1 wago,
with:no. beneﬁts LA S R R e

e

It‘;s- clear. that, there:ds.a- strong pubhcjpohoy to pay the prov1ders in excess of

et AWt

.- MINImIm wage. for-the SCIVICES: provided;-=It.is: futthELIemgngd_that_mmmlum wage’

wih
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will not afford the providers 2 decent standard of living absent an independent source of -
income. Minimum - wage does not always attract the most quahﬁed md1v1duals for -
pl 0v151on of serv1ees ' :

However, m addmon to: rausmg the total eosts for the provrders by way of salarres
and beneﬁts there. will ‘also be.substantial costs’in the conduct of collective bargsu.o.mg '

* Salaries of. the; .individuals bmgarmng for both the: “employer of record” and prov1ders' o

would have to be paJd, as well 8 the costs of conduetmg same _
_ The clear consequence of tlns Iegtslatlon, W_h.lCh has been seeh and analyzed by all
| intérested; is that-the costs of.the program will increase substantlally with the incréase in-
- ‘wages,.and establishment of benefits; for the providers; Unless thie state ificreases its

participation substantlally, countres will expenence the en’ore burden of the ehange m
admmlstratron of this program ’

‘B.. LEGISLATIVE HISTORY PRIOR TO 1975
: There wes no reqmrement pnor to 1975 or in any of the mtervemng years, umtil the -
-passage. of the test:claim legislation, to mandaté the:creation and advisory committee, of

an.; employer of reoord” nor-the costs for eolleotwe bargemmg and the resultant mcrease
in labor‘costs T . L _

--SPECIFIC .STATUTORY:- SECTI@NS THAT CONTAIN THE MANDATED .
-ACTIVITIES C

3 . “’ ey = o SIS R e

Chamer 20, Statutes of1929 e T Co

g

E Govemment Code Sectlon 16262 5 = extends the penod for- whrch the ¢ounties shall not
be reduced for-the state.share of rionfederal costs for ademstratlon of the THSS
© pro gram, but lumts the state share of those costs, :

. Welfare-and- Institutions Codé;"Section 12301.3 is added <. requires’ the creation and

st appomtment of:the~THSS -advisory committee; Requires the county:‘board of

" supervisors-to solicit members for the' conlmlttee tbrough a “fatr and open process:
-that:/includes -the "provision -of reasonable written motice:to, and reasonable

response time by, members of the general public ‘and -interested. persons and

- . ... . orgenizations,”  This statute further requires the.adyisory committee to submit .

o reoommendahons conoernmg the preferred made or modes of semee of the IHSS
, program . - -

‘Welfare and -I.ostituﬁons .Code, Seotio;'j 123014 is added — requires’ the advisory
committee te provide ongoing ‘advice and recommendations “-regarding ‘in-home

ba . merans

R T

=R should be noted as stated in the Audrtors Report that the federe.l govemment w111 m oertam mstancea,

,,,,,

w - ... that the state hasnever attempted to maxitmizs the federal shére bf; ﬁ.mdmg Oftier statés are reoewmg mote
: - federal funds for the services provided than are being received in California.
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Welfare and Instrtnnons Code Seot1on 12301 6 = reqmres the state a.nd county to share =
' accordmg to the provisions of exrstmg law, the annual costs far operatifig 4 pubhc o
v authonty or- nonproﬁt consornum “There are mlsoellaneous changea to” tlns

suppomve services to the county board of supervisors, any admmlstranve body in

the county that is related to the delivery and administration of in“hoime supportive o
~ services, end the governing body and - administrativé agéficy. of the pubhc '

' authorlty, nonprofit consortmm, contraetor and publlo employees

provxsron

Welfare and Instltutlons Code Seet1on 12301 8 - th15 provision amended some’ of the

cost: sharmg provrsrons 1f there is an iricrease in- prowder wages and beneﬁts

b

Welfare and Insntutlons Code Sectron 12301 15 is added tlna sectron mandates the

establishment of an “employer of record” on or before January 1, 2003. The -

options available to counties ‘are: = piblic” anthority ‘or- nonproﬂt consortium,
contract mode, county administration of individual .provider mode, county civil
wservice’ personnel or mixed modes of seivice. Re01p1ents ‘of sevicés aré entitled

. to-choose:thé individuals-that will provide their ‘care; 125 well 'as'to’ “recrinit, geléct, |
- train, reJeet or:changerany. provider under.the contract migde’or 16 hire; fire; irdin

and supervise any provider under any other mode of service.” If the coutity'has a

caseload exceeding 500 reo1p1ents, the county is requlred to-offer an individual

providet, empldyer-option. It is-fidde clear in “this. Settion*that’ dollective

_ bargammg for wage and beneﬁt enhancements is authorized:” "THi§ 1egrslatron also’

reqmres the adv1sory committee to make recommendations concerning the mode
of service delivery. Furthermiore, “[e]ach count shallifake into accountthe advice
and recommendations of the in-home supportive services advisory committee, .

prior;to making policy and funding -decisioris about the ;program:. on -an’ ongomg

. basis.” -Counties are precluded fromi reducing the hours:that are determified to be-

_neededbya recrp1ent as a eonsequenoe of. establlshmg an employer of reeord

Welfare and Instrtutrons Code, Secnon 12302 7 was repealed thrs section allowed risk

——We]fare and Insntutrons eoderSeonon-12303-4 —thls seotlon—amends the total hours of

Welfare and Insntutrons Code, Section 14132.95.— ﬂns seotron adjusts the fundmg

SER L LA

Welfare and Insnnmons Code Seetlon 17600 - ﬂllS seetmn ehmmates the In-Home
B R v Supporh,ve Serylcee' ,Regrsn'y Model Snbaecount:
s o e w‘_,_.m_h_.e:the Tocal:Revenue Fund, afd: n'ansfers those:funds:to

+- shifting: by, contract;. wherein +the county-‘could-‘céntfact-where “the “contractor

- would sbe- financially ; at wrisk: for: all--IHSS services -identified -as “necessary to
. enrolled recipients: With the ellmmatlon of th1$ provmlon nsk-shlﬁmg eontraots
© aremno longer perm.rtted e

servrees a quahﬁed recrprent is entitled to receive.

partlmpatlon of the state and COUILtlE‘.Sa '

ezstate;general-fund.
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@ : Chaoter_91 Statutes of1999 '.

o _Welfare and Insntutxons Code, Sechon 12301.6 — th15 section as amended by Chapter 90, -
- s Tepealed and thi§ provision is enacted in its stead.- This provision provides'that - ... ..
.- -1f an’incregse  in- prov1der ‘wages or benefits. is negotlated ‘the county shall use* ..+ -~ "

b L oounty-only funds to fund both the. county ‘share: and state’ share, including o

L employment takes, uiiless the sfaté othertmse provtdes in the Budget Act or.other

legislation:” Thls leglslatmn shifts the’ total oosts to local govemment unless the -
o state dec1des to assmt id the ﬁmdmg ' . :

We]fare and Institutions Code Section 12301, 8 is. repealed .88 enacted in Chapter 90,
th.ls secuon contamed cost. sharmg in a parttcular formula, The reimbursement -
provision is deletedmth.ts 1eg1slat10n B I

Welfare and Instltutlons Code, Seotton 12306.1 is-added — this section requtres sharing of
“the ﬁrst 50, cents above minimum wage for coniracts negouated pnor to-or for the
1999-2000 ﬁscal yea.r, 20% by the’ eounty and 80% by the state.-

1

: Chaptel 445, Statutes of 2000 ; |
Y Welt‘are and, Instltuuons Code, Secnon 12301.3 is amended this. sectmn changes the
@ - « membershlp and quahﬁcattons of the members of, the IHSS adwsory committee.

Welfare and Instttuttons Code, Seotmn 12301 4.1 amendedw-— olanﬁes and hmlts

reimbursement to only one IHSS adv1soxy committee, and. 1mposes other
restrictions.

COST .,és‘.ﬂm;&ms’

B C Itis nnposmble to- eshmate the total costs which will"be incuired by virtue of the test
: claim- legtslatlon In' the process of detemmnmg ‘which modality to use; preliminary
_calculations have been made of the total additional costs mandated by this legislation. At
present, estimates are also dependent upon ; whether, the state, participates in, funding of the -
wWages of the prov1ders in excess of minimum’ wage, - .. The following .are; estimated
increases in the costs to the County of San Bemardmo for each of the foIlowmg 0ptlons,
- ..8ssuming there.is, and there is. not -an. increase in the state's. parhmpatton over mtmmum.,

T rwage _\: =—:.u_"_ A = T L e DSt . e e s .
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COST ESTIMATES FOR SAN BERNARDINO COUNTY

]NCREASED COSTS‘
[MoODALITY. .- - _STATE DOES NOT STATE PARTIC]PATES
A, 'PARTICIPATE OVER ]NWAGE OF $6 9:/HR
e et MINIOMWAGE
“| Public Authority ..~ $z1704 007 $1o 392,031
Contract = .~ .. L $17508699” '
Countxas Employer _ '$36 930 935 - 2 '$14'294 063

Dependmg upon ‘the level of state parhc:lpatmn in the share of mcreased wages and
" benefits brought as a result of the pressuré on wages and beneﬁts by the authorized
co]lectlve bargaining, there is a substantial differénce in est;mated COStS.

.The costs above do not mclude the administrative costs mcurred with: creatl‘on and
ongoing activities of the advisory committes, costs associated w1th the creaticn of any
new modality or contractmg with same, and costs associated with éollective bargaining,

E. - RE]MBURSABLE COSTS MANDATED BY THE STATE

The costs incurred by the County of San Bernardino as a result of the statutes mcluded in

the test ¢laim are all teimbirsable costs as such costs are “costs mandated by the State”
_under Article XTI B (6) of the California Constitution, and Section 17500 et seq. of the

Governient Cade. Section 17514 of the Government Code deﬁnes costs mandated by.
- the state”, and specifies the following three requltements

1. There are mcreased costs which a local agency is requued to incut after July 1,
1980 " :

2, The costs are incurred “as-a result nf any statute enacted on or after Janhary 1, o
1975 " -

3 The ¢osts are the result of “a new progtam or higher level of sérvice of an existing
program within the meanmg of Section 6 of Arttcle XDIB of the Califomia
COnStl‘hltan

AJ_I three of the’ above reqmreinents for ﬁ.udmg cOsts. mandated by the State are met as
descnb ed previously herem '

a
. o e i Tl v iiarora
T a i T e LAt Tl e samea

o Tlns s Just tthe county_s share. oﬂthe increased. cogts, under vnnous,assmnpnons Tlms does not include

ATt

16 sfaté and fe ‘federal pax'hctpahon share, o S g

“'Assxunes ‘state will participate to-full COSt’ of $11 150 per -Hour, thed mmumum rate of federal parhclpatlon -
in these costs, :
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F. MANDATE MEETS BOTH SUPREN[E COURT TESTS

" The mandate created by these three. statutea olea.rly meets both tests- that the Supreme L

. Courtin the County of Los Angeles v. State of California (1987) created for determmmg

) 7;ex1sts are e, ‘ﬁlmque to government” 'and the ! oarry out a stete pohoy’ tests ’Ihelr,if.""-,' e

!

_"._what constttutes a rembursable state mandated Ioeal progra.m _Those two. tests Wthh -

apphcatlon to. thrs test olann is dlsoussed below
 Mendate s Unig_ue to Loca.t..Government

: 0nly through stafe, federal and county participation are_those in need.provided'
with THSS services. Although the services may be carried out through contract
with a pnvate entity, the fanding for same; as well as the eligibility for Services,

restg. strxctly w1th 1oca1 government under gtudelmes estabhshed by the federal
.,and state govemment R | ) _ 4

o Mandate Cames Out a State Pohoy '

.- .= From the legzslatlon it is clear that there is & new policy to provide thise who
" provide services to. recipients with increased wages.and benefits; and to' that end
an “employer of record has to be estabhshed Addmonally, an adv1sory

-~ as well as the needs of the prov1ders are met, and the tota.l program reqmrements
" arenot simply examined in light of local government’s budgetary constraints:

In summary, the statutes. mandate that the County of San Bernardino eatahlish an
‘advisory committee, staff the advisory committee so that it can provide the ‘reduisite
- advice to the board of auperwsors on the modality of an "empleyer of record” to choose

' "Ihe ;Statutes; further- require: -the - eatabhahment of .an “employer of .record”; and

LT SR TR

'”‘.iSTATE FUNDING DISCLAIMERS ARBNOT APPLICABLE -

coHectwely hargam with the,.provrders for wages-and- beneﬁts Given the public purpose
of the IHSS program, it is clear that this legislation meets the reqmrements tG. be found to

bea rermbmsable state mandated pro gram

.There are, seven drsclanmers specrﬂed m Government Code Secnon 17556 whroh could - .
.. serve to bar Tecovery of “costs mandated by the State”, -as-defined in- Governiment Code o

Section 175 56. None of the seven dtsolr:umers apply to thlS test: clmm

1. - The olann is subn:utted by a looal agency or school district which requests .
. legislative authonty for that local agency or school district to implement the -
Program specified in the statutes, -and ‘that statute imposes costs upon the local -
agency or school dlstncfrequestmg the legisiative authority. )
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~ The statute or executwe order afﬁrmed for the State that whlch had been declared
.- e)ostmg law or regulahon by action of the courts -

The statute or executive, order nnplemented a federal law or regulatlon and .

resulted in' costs mandated by 'thé" federal government unless the statute or

;." , .CXecutwe order mandates costs; whlch exceed ‘the. mandate 1n: that t'ederal I’av"v' or:i'?- e

T regulatron

4. The 1ocal agency or school district has the authonty to levyr service charges fees

-7 'Or assessments sufﬁclent to pay for the mandated program or mcreased level of .
service. : _ .

3. The statute sOT executwe order prov1des for' offsethng savmgs to local agenc1es or

' school districts “Whick ‘t&silt in iio - nét costs’ to-the local agenc1es or school

districts, or includes additional revenue that was specificaily intended 16 fund the

.costs. of the State mandate in an amomlt sufﬁctent to fund the cost of the State
mandate. ‘ . e

6. The statute or executive order 1rnposed duties, whlch Wwere expressly mcluded na
ballot: measure approved by the voters in’ a statew1de electlon o

L,

7. - The statute: ‘treitedia fiew crinigfor’ mfractlon “elininated:a tim# or mf
it . changed: the perialty for a’crime o mﬁ'actton but’ only for that portzon of the _
= izStatutedelating difgctly: to the enforcemen. 5f the crune or mfractron o F

. e PR . !.‘.
A A v T W ve A Y n.n B

None of the.above: dtsclanners have: any apphcatlon to the County of San Beriardine's
test c1a1m o '

R P . ) . . BN
CONCLUSION S e f,, L oo o R
The enactment of Chapter 90 Statutes of 1999 Chapter 91 ; -Statutes of 1999y and Chapter
445y Statutesiof 2000 iiposed 4 newstaté mandated program “afid Cost i the County of
' San\ Bemardiho}+by substantially” arnendmg the' adrmmstratwe reqmrements of the THSS
program. The test claim legislation requires the éstabilishinent ‘and dhgoiny activities of
the advisory committee, the choice .of one of a series of modalities for havmg an
“employer of record”, the¥ihandate “of collectrve barga:mng With- providérs. of THSS
<-:gervices;zas well-as-the- mcreased ‘costs that-will-arisé once collective bargaining has been ‘
instituted.*The mandatéd- program nigets all ‘of the’ctiteiia’ and. tests “for ‘the Comrmssmn
on ‘State:Mandatés to find ‘a'reiinbirsablé staté mandated program Noneof the so-called -
disclaimers or other stafutdry of constituticnal provisions that: wodld relisve the State
from 1ts constitutlonal obhgatlon to’ prov1de relmbursement has any appltcatlon to this




@ .G cLAM REQUIREM:BNTS

The followmg elements of thlS test clalm are provxded pursuant to Sechon 1183 Title 2 - j-

- _of thc Callforma Code of Regulatlons

T Bchibit 1 Chapter 90, Stafutes of 1099 -~ 7
: 'l'-"_.E){hlblt 2 . Chapter 91, Statutes: 0f 1999 LT
+ Bxhibit3: . Chapter 445, Statutes of 2000

H. _ADDITIONAL DOCUMIENTATION

~ In order to explam more fully the contents of th1s test clalm the followmg 1s attached‘
hereto and mcorporated by reference:

rEx]:ub1t4: California State Audltor In-Home Supporrzve Servzces Since

\. ' L + .+ Recent Legislation. Changes the Way Counties Will Administer the
BT Program, The Department of Social Services Needs to Monitor

Service Dehvery (heremafter “Audltor s Report™), September 1999 -

.k

% - . CLAIMCERTIFICATION

@ . The foregoing facts are known to me personally ancl if so requn'ed I cou]d and would
. ) testlfy to the statements made herein. Ideclare under penalty of perjury under the laws of
. the State of California that the statements made in this document are true and complete to -

the best of my personal knowledge and as to-all matters, I beheve them to be true.

. - Executed this &z; day of June, 2001, at San Bernardmo, Cahforma, by:

JAn Lo gger
SB-90 Coordinator

SRR R afu e "3"Tlﬁ:ﬂf O aperTue SaveRinen e Dnri wegedeey ok S8R
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~ dmend’ Sections 1230136, 12303.4, - 14132.95, and- 17600 -of; to ‘add|
<" Sections 12301 3, 1123014, 123018, and .12302.25 6, and~to " repesli = -
-Secuons 12302, 7 and-. 17600. 110 of, - the - Welfare " and : Instltutlons Code; - .

]

permit  them to  remain in  their ._','\@n homcs and . avoid
‘nstihtionalization. . =

" Assembly BUi No. 1682

' CHAPTER %0

An act fo - ﬂmend Sectlon 162625 Df 1he Govemment Code, to'

relating” ‘t6 human’ services,- ard declanng the urgency thereof ‘to' "." R
take effect lmmedmtely : - - :
. - [Approved by Govemnoar July 12, 1999, Filcd whh R e T R IRt -
e Secretory nmethuly 12, l999} o : Co

LEGISLATIVE COUNSEL'S DIGES’I‘
AB 1682, Honda. Human services, :
Existing law provides for the county-admmxstered In-Hume
Supportive Services (IHSS) program, " under’ whlch quahfied aged,
blind, and disabled persons are provided with semces in  order. to

Existing law provides until June 30, 1998 that 1ha relmbursement oo i
of counties meeting certain conditions shall not’ be raduced for- the
state. share of the nonfederal costs for the' ndzmmstratmn of “the, |
In-Home Supportive Services program.

This bill would extend the operative period of that pmv:smn unnl
Jung 30, 2001,

Exxstmg law permits services . to be " prov:ded under the IHSS
program either through the employment of individual provnders,
contract betwesn the county and an |, entity Ifhr the _provision, of -
services, the creation by the county of a pubhc”»nuthonty, or a ccfniract
between the county and a nonprofit cunsomum‘ -

Exigting law provides that when any inc ase' mlpmwder wagas or -
benefits is negotiated or agreed to by a public, authority or nonproﬁt
consortium, the county ‘shall use county. . ¢
county's share and the state’s share, mcl

luding ernployment '_t'sixé-s, of | ‘

© any increase-in HSS costs, unless otherwise prowded for, by law.

This bill would delete this provision, and w0uId,\mstead' pro-wd‘e
that the annual costs for any’ pubiic authonty or nonprofit consortxum

shall be shared by- the stater and counfy accordmg to,, provmmns -of
existing law,

The bill wouid also authoriza countles to des1gnate ﬁ:ﬁds -to be used

.....

......
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r=an-amount atleast equal to the reduction during the fi scal year in the
countys shate of cost that™results from federal financial participation

.—in. services: provided to medlcally needy aged, blind, "and - disabled .
i+ persons; . for the cost of the’ increase -in wages. and 'beneﬁts that

. exceeds the reduction in the county share of cost.

+ - This. bill ‘would require each county to act as, or estabhsh" an’
_employer for in-home -'supportive service’ personnel for . purposes of . .-

'_‘prDVISIOns of” statutnry law - fegarding employer-empioyee relatmns N

and-- woild require the department to  establish ~ a * timetable . for

“-implerientation:of thit"* requirment. “This " bill "would "alsa ~require’ ™™ 707 7T

" each county that has not established a public .authority for the

- provision of THSS services to. establish’ an advisory commiftee and’ :

“would require the advisory committee in each county:-to: pmwdewf

_recommendations on certain modes of service to be utnhzed m the
county for in-home supportive services,

Because counties are res'.ponSiblc for admlmstrauon of the IHSS
program and participate in the funding of that program, this bill, by
requiring counties io appoint an advisory commmee would result in

a state-mandated local program,

Existing law provides- that any county may contract on’ a
nonexclusive basis with any qualified individual, organizition, entity,

or entities to provide or arrange for in-home suppmmve services, end:

~ specifies that the contracts may provuie for ‘a mode of service
delivery under which- the contractor is finghcially at sk for
providing all in-home supportwe services identified ag necessary by
the county to enrolled beneficiaries in the county.

This bill would repeal that provision.

Existing law establishes limits on the number of hours of services
that may be provided to eligible recipients under the EHSS program

This bill would revise those lirpitations,

Ex:stmg law provides for the establishment of the Sales Tax
Account in the continuously appropriated Local Revenue Fund for
the allocation of sales and use .tax revemues to local governmeént,
includes the In-Home Supporfive ° Services ' Registry Model

- Subaccount in the Sales Tax Account of that fund, and provides”that

money in the - In-Home Supportive Servicés Registry Model

Subaccount shail be available for allocation by the Controller “for
purposes of funding the provision of in-home supportive services
through a county centract with a nonproﬁt consortium or a pubhc
authority created for that purpose. -

This  bill  would eliminate  the In-Home - Supportive Services
Repistry ‘Modé! Subaccount from the Sales Tax Account in the Local
Revenue Fund, and would trnnsfer any funds in the account to the
General Fund.

The California ‘Constitution requires the state to relmburse local
agencies and school districts for certain costs mandated by the state.
Statutory  provisions  establish  procedures " for making  that

9§
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teimbursement, including the creation ..of.a,.StateszMandates. Claims
Fund fo pay the. costs of mandates that.-do not exceed $1,000, 000
statewide and other procedures for clalmsmwhose statewxde CcOBts

exceed $1,000,000.

"This b111 would prowde -that, if the Commission..on State Mandates
determmes that the - bill. contains costs - mandated by the - state; -

L _'_rermbursement “for fhose costs shall ba mada pursunnt to lhasa
R statutory provisions. = VTt et Tt T g

This bill would declare tbat 1t 15 to taka effact lmrnedlately as an

d urgancy statute. -

R The people of the Smre af Coli fomxa do enactas fa[IOWs

"-r'*".u\ v S 2 LRI H{Lin‘n

* SECTION 1.’ Sectionl * 162625 of - the- Governmenf’ Code s .

>'. .amended to read:

16262.5. (a) Nohmthstandmg any other pl‘OVlBlOl‘l of law, uatil . .
Tune 30, 2001, the reimbursement of counties::mesting one of- the
following conditions shall not be reduced for the state share of the

-nonfederal . costs for the administration of the- In-Home Supportive

Seryices program. -

(1) County-imposed fundmg - reductions~ --in:z- the - 19992000 -.-or- ,
2000-01 fiscal year prevent a county from fully -funding the..county- -
share of the nonfederal administrative costs -ofr~the programs
identified in subdivision (a). aver

2 Appllcanon for relief under Sectmn 16262 and thm sectlon .Was

g ‘approved in & prior fiscal year for which rejief is sought pursuant to
. v. these gections and the level of county ‘match.available-is:at least the
. amount specified in the apphcatmn for tat same: ﬂscal year subject

to the restrictions contained in subdivision (b). -
{b) Subdivision (&) shall be subject to the followmg restrmhons y
(1) The reduction imposed upon departments within a county

RTINS

" responsible for administering - the program referred to in subdivision

{a) shall be propoitionate to the average reduction:in. county funds -
for administrative activities imposed on all+ other -departments’ -within
a county, except departments funded with revenus :from Bection: 35

.. of Arsticle Xill of the Californin Constitution and® the 'w-comty -
% . departments of health services. The county board of:supervisors: shall
.- certify that the reductions are imposed proportionately.

(2) If a county reduces the . department ' :responsible ;-:for _
administering the program referred to in subdivision (a), and makes

- reductions that exceed the average reduction-:of ~any - othei« county

departrnents, with the exception of:+ departments. funded-. with
revenue from Section 35" of Article XTI of the California” Consfitution,
and the county departments of health :-services;” then: the. - stite

* allocation for that program shall be reduced by the samie percentags.

(3) The - state share of nonfederal costs :;for:ivcounty --administration
allocated tu a county for the administration of the programs referred

9
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to in subdivision (a) shall be limited:to: the 1999:2000:0r 2000=0]=figcalzm =

year allocationss:as: determined bys thez StaterDepartmentrzof = Soclah_-,_ﬁatv_f"__mnmv‘." . ; o @
Services in compliance-with:zcurrent - allocation= formulas as:ad_rl:sted =8 =S . )
pursua_ntto Pﬂmgraph‘(z) (v A, ad e .......) i eversessume o -

e

() No reduction .in \county;admmnstratwwcnstsﬂauthonzed by thm
section shall résult’in any increased cost to the staté General Fund. =7 =~
_~.*(8) No reduction’ in county administrative costs authorized by this . -
- pection shall r&sult in"any “decreasé  in’ county assmtance payments i~ . S e

‘ the program referred to in subdivision (a). : = A T S
= (6) The' madximurh rate” reduction” shall nat*- exceed 15 percent of*.: - TR T ST s e
" the required’ county match. For counties that received fiscal relief’in = -~ | D
. cither the 1995<96 or 1996-97-fiscal year," the county matchi-shallsbe:...: :
the greater - of..50..percent. -of ;the required countys.match, for. the. yearys:
reliel .is being rcquested or alternatively,. the- county match approved
in sither the 1995-96 or 1996-97 fiscal year-

{c) Counties requesting relief under this section sghall apply to the
State Department of Social Services on or before October 31 of the
fiscal year for which relief i3 sought pursuant to this section.

8EC. 2. Section 12301.3 is added to the. Welfare and Institutions CT
Code, to read; . . o

12301.3, (a) Each county shall appoint ah- in-home supportive
services advisory comumitiée that shall be comprised of not more than
11 individuals. No less than 50 percent of the membership of the
.advisory committee shall be individuals who are current or.past users
of personal assistance services paid for through public or- prwate :
funds or as recipients of services under this article.

{b) Prior to the appointment of members to a comrmﬂee raqmred
by suvbdivision" {(a), the county board of -supervisors- shall- solicit
recommendations for qualified members through a .fair and open
process that includes the provision of reasonable written nofice’ to,
and rcasonable response time by, members of the genersal pubhc and
interested persons and organizations.

{c) The advisory committee shall submlt recommendations ‘to the
county board of supervisors on the preferred mode or '‘modes of
service to be utilized in the county for in-home supportive services: * * -

(d) Any county that has established a govemning body, as-provided
in subdivision (b) of Section 12301.6 shall be dcemad to be in
compliance with this section.

SEC. 3. BSection 12301.4 is added to the Welfare and Institutions
Code, to read: .

12301.4. Esch advisory committes establishcd pursuant  to
Section 123013 or 12301.6 shall provide ‘ongoing advice ‘and
‘recommendations  regarding  in-home .supportive services to  the
county board of supervisors, any adminiStrative body in the county
that is relsted to the delivery and administration of in-home
supportive  services, and the pgoverning body and - administrative

ISR P

3
T
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agency of the~ publlc authomy, nbnproﬁta consortlum. contractor, and'

pubhc emp]oyeeg'n PO S F 2= S S e T L T (6
‘SEC. 4. Segction

amended to read:™

12301 6 of the Welfare— and= Inshtutmns Code 63

12301.6.” (a) Notwuthstandmg SactmnsmrlzBOZﬁ‘ and~=ml£302 e gemen s -

county board of superwsors may, at lts opuon, elect to do tuther of the o

- following: -

1y Contract w1th a nonprof ¢ consortlum to pruwde for tha-'."

. délivéry of in-home siipportive services, - - o
* *(2)  Esteblich, by  ‘ordinance,” a pubhc authomty to - prowdu for tha o
delivery of in- home supportive services. '

(b) (1) To the extent: that a ‘county” elccts "o~ cstabhsh A= -public
authority . pursuant to - paragraph {2) of subdmslon (a), -the ? enabling

-ordinance shall speclfy the membership of- the -goveming. body:; of -the ~
" public authority, ~ the qualifications  for,. individual :members;-, the:

manner of appointment, seléction, or removal .of members, ‘how long-

. they shall serve, and other matters as the board of. supf:rvnaors deems‘

necessary for the operation of the public authority. :
(2) A public authority established pursuant to paragraph (2) of‘

subdivision (&) shall be both of the following: .. -

(A) An entify separate from the county,-and ahall be requutd to :
file the statement required by Secnon 53051 of the Govemnment
Code ) e Tt .
_(B) A corporate pubhc body, exercmng pubhc and essential
povernmental functions and that has - all.-powers .necessary or
convenient to carry .out the detivery of.in-home supportive services; -
incloding the power to contract for services pursuant te Sections
12302 and 12302.1 end that makes or provides for direct payment to
a provider chosen by the recipient for thie - purchase of --services
pursuant to Sections 12302 and 12302.2. Employees of the: publw.
authority shail not be employees of the county for any purpose. - :

(3) (AY As an altemsmvc, the enabling,:.ordinance. .mays desxgnma
the board of supervisors as’ the govemning body nf the pubhc
authority, -

(B) Any enabling ordinance that demgnates tha board + of
supervisors &s the poveming body of the public: authonty.shall -also -

- specify that no fewer than 50 percent of the membership of the

- gadvispry committee shell be individuals who are current or past. users

' of personal assistance services paid for: through pubhc or. pnvate g

funds ot recipients of services under this article, +. . Cv
(C) If the enabling ordinance designates- the board of superwsors
as the governing body of the public. authority;~it shall also roquire the

. appointment - of an ‘advisory . committep of not.. more than' s 11

individuals whe shall be designated in .accordance;.with subparagtaph
(B). ~ . )

(D) Prior to making designations .. of .. committee members:
pursuant to subparagraph (C), or governing body members in
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recommendations ofzqualifiedwmembers:tof. eitherzthe xgoverningrrbody: o
of the public=authority. or—uf‘--my*advmory_,commntee:thmugh—a_fﬂu- L
and open process—thats:includes:"the provision of reasonable, written L L
notice to, and, & réasonable.iresponse«time . byu.membersn ofkthe generalam Rt st i w
.'pubhc and interested perSbng and organizativas =T e ST

() 1If the enabling’ ordinance _does not - dcsxgnate the board of .+ - f ".. T e T
.5upervwors as the govermng "body  of - the public”- authority, the. . = T T L s T
: enabhng ordinance shall require. thg - membership of the poverning = | . oG e e L
“:body" ‘to meet - the requirements  of ‘subparagraph (B) of piragraph® T P

3.

&) (1) Any pubhc authonty createds- pursuant tosthisi sechon,,shall
be_ deemed i.to _besthe. employersofs-in- hnmem;suppomvv' service
. persannel referred - 1o recipients - under paragraph” (3) of subdivision-
(d) within the meaning of Chapter 10 {(commencing with Section -
3500) of Division 4 of Title | of the Government Code, Recipients
shall retain the right to hire, fire, and . supervise the work of any
in-home supportive services personnel providing services to them.

(2) (A) Any nonprofit consortium contracting with a county
pursiant .to this section shall be deemed to be the employer of
in-home  supportive  services personnel referred  to  recipients .
putsuant to paragraph (3) of subdivision (d) for the purposes of . ’
collective bargaining over wages hnurs, and . other terms and
conditions of employment,

(B) Recipients shall' retain the right to hlre, fire, and supervise the
work of any in-home supportive services personnel | providing
services for them. ) .

(3) (A) The annual cost for any public authority or nonprofit,
- consortium created pursvant to ihis section shall be shared by the
statc and the counties as prescribed in Section 12306.

(B) No increase in wages or benefits negotiated or agreed to
pursuant to this section shall take effect unless and until, prior to its
implementation, the department has obtained the approval of the
State Department of Health Services for the increase pursuant to a
determination that it i3 consistent with fedaral law end to -emsure
federal financial participation for the services under Tltle XIX. of the
federal Social Security Act.

{d) A public authority estdbhs’nad pursuant to this section or a
nonprofit consortium confracting with a county pursuant to this
section, when providing for the delivery of services under this arlicle. . .
by contract in accordance with Sections 12302 and 12302.1 or by- L ' : '
direct payment to a provider chosen by a recipient in accordance.- '
with Sections 12302 and 12302.2, shall comply with and be subject to;
all statutory and regulatory prowsmns epplicable to the respective -
delivery mode. -

(e) Any nonprofit consortium contracting with a county pursoant
to this section or any public authority' established pursuant to this

accordance with- para'graph;(tl),—:-the board: "ufmsupervisorg“sh'dll*solic‘i.-."" - he—S ST . @
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artmle. but shall'not be limited to those functlons
“(1) The provigion of assidlance. -9 recnpxents m—ﬁndmg~ m-home—«--—
supportive serwces—--personnel through “the establishment of . -a . . : e
ragmtry ValEry EIRSNLEATRP LY, |on O 2o 1,:.:1..1..;.-.,... . u_. W »L_f»_t.n“k%;g{. - Lo .::---_
(2) Inveshgatlon of the quahﬁcatmns L e '
Epersonnel : : R
AR ¢ ) Estabhshment of 2’ referral systam under 'wiuch m-home'?‘ S
T '-"',supportzvesawzcespersonnel shall be rafcrredtoreclplents, Cm ey
7 {4y Providing for trmmng for'providers and fecipients. ’ o
* (5) Performing ey .other ﬁmctmns ralated to - the dehvery of'
in-home supportive services. TR e R
" (6) Ensuringsvthats’ thei_requlremsntsmofw th : ersunalmcarexroptlon iy CTEEONTE
- pursuant’ to- Subchapter .19 (commencing thh Section - 1396), of . -
. Chapter 7 of Title 42 of the United States Code are, met G e
(f) (1} Any rnonprofit consortium ccntmchng w1th a8 county :
- pursuant to this section' or any public authonty crsated pusuant,:te .-
this section shall be deemed not to be the employer of, m—home_;
supportive  services personnel referred to. .recipients., .under  this
gaction for purposes of hablhty due to the negligence or: mtentmnal-
torts of the in-home supportive services personnel e
(2) In no case shall a nonprofit consumum contractmg thh a
. county pursuant to this section or any. publlc -authority ~created
pursuant to this section be held linble, for action or omission.of any
swi in-home  supportive  services  personngl....whom  the.. -nonprofit
w4 consortfum or public authority did not list on __s reglstry or, othenv:se
. refer to a recipient. :
T (3) Courities and the state ghall be unmune from nny hablhtyv
< resulting from their implementation .. of . thxs section  in .-t
@_ .~ administration of the In-Home Supportive;. Semces . PrOFran:,, Any‘

' @ . section shall - provide fors all=af= theﬁfollowmg fu.nctmns—-under tmsﬁw e

obligation of the public authority or conaurhum ,,pursuait.. to .this .
. section, whether statutory, contractual, ror otherwuse, .shall; be: the .. -
.  obligation solely of the public authont'y OF: nonproﬁt consorhum, and--...:-
~ . ghall not be the obligation ofthecounty orstate, it o
(2) Any nonprofit consortium contmchng w1th a- county pursuant'
= fo this section shall ensure that it has a ,govermng body that: comphes

..z~ gubdivision (k) -or an advisory commme:a " complies. - Wlﬂ‘l
+ ‘subparagraphs (B) and(C)ofparagraph(B)ofsubdmalon (b) A
(h) Recipients of services under this section may elect to receive
} - services from in-home supportive serviges. personnel, who -are ' not
- referred to them .by the public authonty or. nnnproﬁt consomum~

consortium for the purposes of wages, beneﬁts “and other terma and
conditions of employment.

(i) Nothing in this section shall be ccnstmed ta- aﬂ'ect the states
" responsibility  with . respect to  the state_ payroll system,
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unemployment msurance,__ or__-;workers ‘compensatlon— andv—aother: =

_ services, Any county that~elefcts::to ‘.prﬁ‘lldﬁ'“""' 2
gervices pursuantto this: section=shall>be- respons1ble forvanysi . T .
. tosts  to. the ..in-hoie an supportwemrsemcesmase:xwmanagement,% wfﬂwwwﬂ"‘—‘»’;"-'—n T
__mfonnatmn and pEyrollifig iystem attTibutable o™ “that” elacﬁon The .- -~
--department shall: _collaborate . with -any . counry “that “elects” 'to’ provnde‘,--"‘

in:home suppomve services. pursuant’; to. - this “sdction’”. p SR
'whlch ‘the Tt s

() To" the extent’ permitted by fedaml Taw, personal care’ upnon,’
funds, - obtained ‘pursuant = to = Subchapters==19 == (commencmg—-wﬁh—’
_Section 1396) of-Chapter=7=of -Title=: 420t thes mted StatesaCode‘galongm 35
-, with . matching funds using the  stais and ~ county " ‘sharing Tatio

established in subdivision (c) of Section 12306, or any other™finds' i
ara obtained pursuant to Subchapter 19 (commencmg wnth g

(9] Nntwﬂhstandmg any -other provisidn, of -"law,
exerciging iis option to estabhsh A public*"duthority, ghail- “not
subject to competitive bidding requirements. However, , Contrac!
entered into by either the county, a pubhc “authority,’“or a “honpr
consortium pursuant to this section shdll “be sub ct''to compehtwe
bidding as otherwise required by law. e

{fy (1) The department may adnpt regulatlons xmp]ementmg . .
this section Bs emergency regulations in“‘accordends with Chapt?:r 35 : SRR
(commmencing with Section 11340) of Part of. Division 3 of Title 2 of :
the Government Code. For the purposed” of "the " Admiiistrative
Procedures Act, thé adoption of the repulations shall “be dcemed an -
-emergency nnd necessary for the :mmedlafe ptsservatxo f'w"_the'-'"!-

......

3 of Title 2 of the- Govemment Coda

shall not be subject to"the raview and approval of the Ofﬁc

Administrative Law. - )
(2) Notwithstanding subdivision (h) ".6f" " Sectiof’*"

Section 11349.6 of the Government ™ Code, the. epa.rtment shall

transmit thesg regulations directly to the" Secretary. of State for” ﬂhng

" The. regulations shall .become effective lmmedlately upon ’ﬂlmg by

the Secretary of State. T T ] ‘ ) |
(3) Except as otherwise prowded for. by Sectmn 10554, the Ofﬁce“ ’ o

of Administrative Law shall provide fof :the printing"and+ pubhcah i ' . '

of these regulations in the California’ ‘Code ~of" Regulanons

Notwithstanding Chapter 3.5 (commencing ‘With Seéticn 113405 "of

"Part | of Division 3 of Title 2 of the Government Code, - these

regulations shail not be repealed by the Ofﬁce of Adn'urustratwe Law
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and shall remain-'; in—effect™ until  Tevised or=: repealed—— byﬂthem!
department. et E ra e o rirete o sirefus
(m)-(1)-In the event :that=a=. county "elects—tc» fon-n—-a-nonproﬁt»
. consortium or-public—authority purluant“to-subdmsmn (a)~before¥itherzwmm::
' ..~ State_ Departmenti. of : Health Services ha “cobtained . all ngcessary.
federal ~approvals puwsuant .to - paragraph™ (3) of *subdlvumn (J) of
. Section'14132.95, all of the followmg shall-apply: - g o
.. {A) Subdivision (¢) shall apply only to those matters that do not .
. ;'requlre fadoral approval. .. ° AN
¥+ (B) The second: sentence of subdwmon (g) shall not be upetatwe s
_ (C) The nonpmﬁt consortium  or ‘public authunty -ghall” not "
" provide services other then those: specxf fed in paragraphs n, @ -
(3), (4), and (5) of subdivisiom:(d)y=='. = thz:::a.mm" Wfi i Gmoaht e ovhow
(2) Paragraph - (1) ~ shall ‘become mopemnva “when - h_ State-:™ T
Department of Health Services has obtained all .necessary: federal
apprevals “pursuant to paragraph (3) of subdmsmn (]) of - Sechun
14132.95,
(n} (1) One year after the effective date of the- ﬁrst approval hyr.
the department granted to. the first public authornty, the*Birean of -
Stats Audits shall commission & study to-réview -the performance of
that public authority.
(2) The study shall be submitted to 'the - Legmlature. -and:“ittie
~ Governor not later than two years after thesffcctive:date of the
.. approval specified in subdivision (a).- The study shall give special
# . attention to the health and welfare of the' recipients ‘under- the public
¢+ -authority,#including the degree to which ali required services have
zi.-been delivered, out-6f-home ' placement - -rafes, - prompt response‘ to
~. rtecipient « complaints, and any other iésil']e the du‘ectur ‘deems
.. relevant. RN
: (3) The report shall make recnmmendatlons to*thé . -Legislatura
and the Governor for any ‘changea to this' section thit: will* further"."
. ensure the well-being of recipients and thé" ‘most- ’eﬂ‘lclcnt dehvery of'
.. required services. : Lt T
- (o) Commencing Nily 1, 1997, the. department shall g

: prowde T
. annual reports to the appropriate ﬁsca! and; pollcy' comriitiess. of ‘the -
<r--Legislature on the efficacy of the lmplementatlon of this sectmn, and’
% shall include an assessment of the quality of care” prowded pu.rsuant'

-~ to this section, 4

- SEC, 5. Section 12301 8 xs added to the Welfara and Inshtuhonsf .
Code, to read:

© 12301.8. () Increuses in prov1der wages and bencﬁts for tha'
provxsmn of services pursuant to Section 12301.6-or !23021 miy be
made in a manner .appropriate to the entltles‘ or- coritractsdescribed
in those sections. For the 1999-2000 fiscal year, and’ for each “fiscal, yearJ
thereafter, any county that expends county funds in” an* “BMOUGHt at
least equal to the reduction during théifiscal “yéar in"the’ countys
share of cost that results from federia]l “fineticial parti¢ipation “in -

06
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services prowded——to~—med1cally——needy aged-—hlmd and--dlsable S PR

persons  aftersimthe i-implementation -ofz: the Statem.plan = amendmentL_ L
. pursuant to subdivision=(p). of- Sect10n==14132 ;95.. hall--be —reimbursed—. . crm =0 .
for the cost -ofuthe- increase. in. wages:. -and...benefits.. thaty. exceeds ithesuma

- reduction in- the.county share "of. cost- nndﬂlq.p.necessary?ht_qmmeetlﬂghe mm;,m_ o

- established rateg: This - provision - does™not~apply ~toany~wage" mcrease—"“'m"""‘*“"
- mecessary fo meet federa[ .or_state. minimum wage rcquu-ements For ..-.: .
" the” 1999«-2000 fiscal” year, ‘the reduction in the .county's share of cost-. " .
during the fiscal - year shall alsa mclude any reduction’ ' that occurrcd_
i the 199899 fiscal year: due to theé implementation” of the "state plan
amendments pursuant to subdivision (p) of Section 14132.95, unless
the county has-used the:savings .during-the-1998-99. fiscal year to.pay =
for provider :-wages-.andx beneﬁt-_—_mnreases :This- subdivision=.

‘solely to “public authority, = nonprofit . consomum, and contract
-employees who provide services pursuant to Sections 12301.6 and
12302.1. -

{b) The department shall reunbu:se counties for the cost of
increased wages and benefits that exceed . the amount of the
reduction in the county's share of cost as determined pursuant, to
subdivision (a), provided that amount i3 not preater than the county's .
actizal cost, '

{c)- Except as specifically set forth in subdivigion (a), this section
is not othierwise intended to alter the cost shering described in
Sections 12301.6 and 12306. .

SEC. '6. Section 12302.25 is added to .the Welfare and Institutions
Code, to read: ' B o :

12302.25. (a) On or before January.l, 2003, each county shall act
as, or cstablish, an employer for -in-home suppertive service providers
under Section 123022 for the purposes of Chapter- 10 (commencing
with Section 3500) of Division 4 of Title 1| of the Government Code
and other applicable state or federal laws. Each county may. utilize
a public authority or nouprefit consortium as authorized .under
Section 12301.6, the contract mode as authorized under Sections
12302 and 12302.1, county administration. of the individual provider
. mode as authorized under Sections 12302 and 123022 for purposes of
acting 48, or providing, an employer under Chapter 10 (commencing
with Section 3300) of Division 4 of Title 1 of the Government Code,
county civil service personnel as authorized under Section 12302, or
mixed modes of service authorized pursuant to this article and may
establish regional agreements in  establishing an  employer  for
purposes of this subdivision for providers of in-home supportive
services. Within 30 days of the effective date of this section, the
department shall develop a timetable for- implementation of this
subdivision to ensure’ orderly compliance by counties. Recipients of
in-home’ supportive servites shall retain the rpht to choose the
individuals that provide their care and to recruit,” select, train, reject,
or change any provider under the contract modc or to hire, fire, train,
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_ “and supervise * any"provrder'-ﬁndep any=othér:

@1 request of a. remp:ent and m"addltlon ~to-a~
pursuant to thiig’ BUblelSlDﬂ, courmes w1th an: THS8: casaload of;'.-

.than " 500 -shall - be requued“h oﬂ'e:r- an--mdmdualrpmvlderwemployer'—v

.......

‘option R AR
- (b), Nothmg “in this sectlon shall proh1b1t any negotlatlons ur

. agreemeént regﬂrdmg collectlve bargnmmg or’ any wage and beneﬁt :

“enhancements. Lt :
: (c)- Nothmg in ‘this-. sectlon shall be- construed to affect the statea
responsibility - with - respect  to ~ the . Tstate payroll -
unemployment msurance,--~~ or—-—workers~—cumpensauon' i
. provisions of - Sectmn 1230:’.2«»fc:r—pmv1derau of— :
Eel’VlCES ' :

(d) Prior to unplemenung subdivision (a), a county shall ° establlsh
an advisory - committee as. required by Section. 12301.3 and solicit
recornmendations  from the advisory committee on the  preferred
mode or modes of service to be utilized ini the county for in-home
supportive services, . o .

(¢) Each county shall take into - account. the. advice . and
recommendations . of thé in-home supportive services- adwsory

J commities, as established pursuant to Section 123013 pror to -
making - policy and fundmg -decisions about the” prograrn on o an,
ongoing basis.
z2= {f) In jmplementing and administering. thls Jsachon, no - county,.
public authority, nonpmﬂt consortium, contractor, or a- combmanon
. i thereof, that delivers in-home supportive. services 'shall reduce the
. hours of service for any recipient below the amount, determined to
- be necessary under the muform assessment gmdeimes astabllshed by -

) - thc department.
- - {2 Any agreement between a county and an eitity actmg as an
© 7 employer - under subdivision - (u) - shall - includs  a provision  that

. requires that funds appropriated by the staté for. , wage' increases ' for,

iin-home supportive services providers be used-. exclumvely for thnt

-, purpose. ~Counties or the state may undertake, audzts of the entities

.--acting as employers under the terms of subdw:smn (8) to venfy

g comphanca with this subdivision. .

© —8BC. 7. Section 12302.7 of the Welfare and Instxtutlons Code is
repealed.

SEC. 8. Section 12303.4 of the Welfare and Insntutmns Code 18
) amended to read:
- _ 123034, (a) Any aged blind, or disabled mdlwdual who s
ehglble for assistance under this chapter or Chapter 4 {commencing
witll Section' 12500), and who is not described in Section 12304, shall

receive services under this urncle which do not exceed the maximum
of 195 hours per month,

-
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(b) Any aged b!md or dlsab]ed individual who is ehglble for

assistance ‘under thig chapter or Chapts - 4 (commencing:  with

Section 125060y, who' is in .need, as determined by the cnunl’y welfare ~ ;.
.. department, of .at least 20 hours per week -’ of the” services defined in "'
b, Section 12304 -shall be' eligible to receive “seiVices under: this” arl:c]e,rﬁi

" the fotal” of - wh:ch shall not exceed 2 maxlmum of 283 hours per

" month;

" ‘amended to. read:

.....

Y 14132:95! 7 () Personal _cate servxces,. when prowded ‘si-

categorically needy person ‘as defined in Section 14050.1. is a covered
. benefit-'to the_ extent federal financial pertmlpatmn 13 nvaﬂnble xf

) Provided in the benefi cmrys home - ﬂnd other locatmns as may
" be authorized by the director subject to federal approval.
(2) Authorized by county social services staﬁ‘ in accordance’ with
a plan of treatment. :
{3) Provided by a qusalified person.

i

(4) Provided to a beneficiary who has a chronic, disabling

condition that "causes functional unpau'ment that is expected to last
at least 12 consecutive months or that is expected to result in death
within 12 months and whe is unable to remain” safely at “home without
the services described in this section. :

(b) The department shall. seek federal approval of a sfate plan
amendment necessary to include personal care as a médicaid- §ervice
pursuant to subdivision (f) of Section 440.170 of Title 42 of the Code
of Federal Regulations. For any persons who meet the criteria
specified in subdivision (a) or (p), but for whoin federal financial
parficipation is not available,.eligibility shall be ‘available pursuant to
Article 7 (commencing. with Section 12300) of. Chapter 3. if otherwise
eligible.

{c) Subdivision (&) shall  not be 1mplemented unless " the
department has ' obtmined federal approvali” 'of. " the . state  plan
dmendment described in  subdivision (b), and the Department of

Finance. has determined, and hes- informed the depannient in,
. writing, that the implementation of this section -will AdtTresiilt in °

additional costs to the state relative to. state appropriation for

in-home supportive ‘services under Anticle 7 (commencing with

Section 12300) of Chapter 3, in the 1992--93 fiscal year,

(d) (1) For purposes of. this section; perSonal céré services shall
mean all of the following: 7

(A) Assistance with ambulation.

(B) Bathing, oral hygiene and grooming,

{C) Dressing.

(D) Care and assistance with prosthetic devices.

'(E) Bowel, bladder, and menstmal care. -

(F) Skin care.
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- @ ) (G) 'Repositioning, rangé of motion: cx‘ercises. and trans_ferés.

(I) Respiration,—siiemei .
. (I)' Peramedical services. e i s, .
- (K) Assistance with. self-adxmmstratton of medmaﬁona»— Tt .,m_r-mn_-.ww:mwmm-: B!
{2) Anclllnry services’ mcludlng meal preparation .and. cleanup. L '
. routine laundry, shopping”_“for:  food ‘. and . other. HECESBltlES, and.
domestlc sérvices may also be - provxded as” long .88 "thése - ancillary T
¢ .services, are’ subordmate to personal care. “services. Anclllary semces L
"~ may not be provided separately from'the basic personal care services. S
() (1) (A) After consulting” with the . State , Department of Social.
Services,” the-~ department - .shall-+ ‘adopt -—emetgency:s- regulatlonSMto -
= establish -.the samount,- scope, .and:: duration. of..:personalyicare : servicess - igattne L
available to persons described in subdivision (a)-in the . fiscal year . . - LT e
whenever " the  department  determines .. ,that.. Qederal . .Fund:- :
expenditures for personal care’ gervices provided under this section
" and expenditures of both General Fund. moneys;:.and .. federal ﬁindsy
received under Title XX of the federal Som | Security Act for services -
pursuant to Article 7 (commencing vnth -Section; 12300) of - Chapter
-3, are expected to exceed the General. Fund sappropriation: and;- the . .-
- federnl appropriation under Title XX of 1the federal Social :Secunty
| Act provided for the 1992-93 fiscal-.year:..pursuant .tg, . Article,, 7.
{commencing with Section 12300) of Chapter 3,-as it;read cn June, 30,
1992, as. adjusted for caselond growth or .as.increased in the-Budget
sr= Act or appropristed by statute. At least 30 ,days prior to; filing “these,, -
regulations with -the Secretary of State :the department shall - give.
notice of the expected content of thgse regulatmn_s to thé -fiscal ;-
.: committees of both houses of the Legislature. o o e v
(B) In establishing the amount, scope;, and:.duration of -personal
@ = - care services, the department shall ensuré that;;. General Fund.

.

expenditures for personal care services provided for. -under..this o
- gection and expenditures of both General Fund moneys and federal
. services pursuant to Asticle 7 (commencmg thh Sectmn »12300) of
- Chapter 3, do not exceed the General. Fund appropriation -and, the
federal appropriation under Title X of the federal Social Security
- -Act provided for the 1992-93 fiscal- year. pursuant . toArticle 7 -
- {commencing with Section 12300) of Chapter 3,-as it-read.on June 30,
1992, a8 adjusted for caseload growth or as mctaassd in the Budget

. Act or appropriated by statute. . . : et ..

} (C) For purposes of this subdivision, “casaload ‘growth’! means an B
. adjustment factor defermined by the. ,dﬂpﬂﬂment‘, .based:iion- (1)
growth in the number of .persons eligible fo[‘,beneﬁ't'a-.--unde'r' Chapter
3 (commencing with Section 12000) on the basis of their disebility,
(2) the average increase in the number of..hours inz:the program
‘established pursuant to Article 7 (commencmg with Sectlon 12300)
of Chapter 3 in the 1988-89 to 1992-93 fiscal years, inclusive, due to’
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is required by an increase in.the. mandntory MUNIMUN WaRR, cne o i

(2} In . establishing »the~-amopunt, . scope;.-and_ duratio
care services -pursuant--to.. this. subdlvxsaonr_ the -department may: defi
and take into aécount, among olher thingSamanme wes wifituen snearad vt

(A) The extent to- whjch tha pamcular personal care semces ure"'_‘._
-essenna] or nonessennal

(B) Standards estabilshmg the me.dlcal necesmty of the serv:ces to -

the. level of unpau'ment and— (3),,any Ancrease—in pgogramwost.s that. . Lot - : @

(c) Utlhzahoncontmls et I T ’ P T
(D) A minimum number of hours of personal care “services that
must first be..assessed. as- needed.-as ‘a - condnmn—- f—recewmg— peraonal
care ser\uces pursnant.to this_section. e
The level of personal care services shall be estab]mhcd 50 a5 to.’
avoid, to the extent feasible within budgetary constramts mcdlcal
out-of-home placementa.
(3) To the extent that General Fund expenditures  for - sérvices
provided under this section ‘and expenditures of both Generdl Fund
- moneys and federal funds received under Titla XX of the federal
Social Security Act Tor services- puxsuant te Articla 7 (commcncmg
with Section 12300) of Chapter 3 in the 1992-93 fiscal year, adgusted _
for cascload growth, exceed General Fund expenditures for services . ' . P
provided under this section and expenditurés' of both QGeneral Fund
moneys and federal funds received undér Title XX of -the federal
Social Security Act for services pursusnt to Aricle 7 (Gommencing
with Section 12300) of Chapter 3 in any fiscal year, the excess of these’
funds shall be expended for any purpose:as directed in the Budget Act
or as otherwise statutorily disbursed by the Legislature,
(f) Services pursuant to thig section shall be.rendered, under the
edministrative direction of the State Dr,partment of Social - Services,
in the manner authorized in Article 7 (coihmeéncing with Section
12300) of Chapter 3, for the In-Home Supportive Services program.
A pruvnder of personal care services shall be qualified to provide:the
service and shall be a person other than a member of: the family. For
purposes of this section, a family member meanﬂ 2 parent of' ‘& minor : : : .
child or a spouse. - " '
{g) A benefi cmry who is eligible for asszstance under this section
shall receive services that do nut excced 283 hours per month of
personal care services.
(h) Personal care services shall' not be prov1ded to residents of : .
facilities licensed by the department, and shall not be provided to | : . !
residents of a community care facility or a residentinl care facility for
the elderly licensed by the Comnmmity Care Licensing-. Dmsmn of
the State Department of Social Services. ‘ A
(i) Subject to any limitations that may be imposed pursuant to
subdivision (g), determination of need and authorizétion for services

P R

kY

96.




15— . Ch. 90

" shall be performed ifi” accordance wrth Artwle“? (commencmg 7=with

Section 12300) of Chaptér 3. EE HRTE I TR N
@ (1) To the: extent—pemuttcd by federal ‘faw, reimbursement

‘rates for personal cife™ services™shall be equal to the rates in each -
county for the - same-~mode ~of “services™ili the™ Ih-Home™ Siipporiive: - -

Services program pursugnt to:-Articla. 7 (commencmg ‘with Section o

.- 12300) of Chapter 3, plus any - increase pmvrded in the annual Budget SN T
““-pct. for pérsonal -care: Bérvices rates or mcluded m a county budget‘_'__'-'_‘ s

U pursuant to paragraph (2)- A

* (2).{A) “The -~ department - shall “ ggtablish.'* prm.'ldel‘i T
rermbursement rate methodology to detefrning payment rates for P

the individual prcvrder mede of service that does all of thig following:
.{) Is consistent!" with -the'-functions® and ‘duties™ of entltles created

: pursuant to Section 12301.6.

(iiy Makes any additional expendrture of atate general funds
subject to appropriation in the annual Budget Act. _ "

(iii) Permits county-only funds to draw ¢ down fedcrél' fmancial
pariicipation consistent with federal law. S

(B) This ratesetting method shall be in eﬁ'ect in ume for any rate

. increases to be included in the annual Budpet Act,- ' '

(C) The department may, in establishing the ratesettmg method

required by subparagraph (A), do both of the f'ollowmg

(i) Déem tha market rate for like -work in :each county,
determined by the Employment Development Department, to be
thez cap for increases in payment rates for mdmdual practltmner
services. =

(ii) Provide for consideration of ccunty mput concerning the rate‘
necessary to ensure access to services in that cotinty:

(D) If en increase in individual practmoner rates is- included in the’

- annual Budget Act, the stafic-county * sharing. ratio shall be as

established in Section 12306. If the annbal -Budget - Act " does - not

_ include an increage in individual practiticner ratés, a -county ‘may use

county-only  funds to- mest federal -ﬁnanci'al.’"-‘participation
requirements consistent with federal law. v

(3). (A) By November 1, 1993, the department shall subrmt a- state -
plan  amendment to the federal . - Health~ ‘Caré.- quncmg -

. Administration to implement this subdivision. To-'the &xtent’ that:.ady:

element or requirement of this subdivision ig not"-"ti'f)i:ifb'\'fcd, ther
dcpartrnent shall submit a  request to. the federal He’élth' Care

implement this subdivision.

{B) The provider rermbursement : ratesemng methodology‘-.
authorized by the amendments to this -subdivision in the .[993-94-
Regular Session of the Legialalure shall .not be operatwe ‘until all
necessary federal approvals have been ebtamed

26
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(k) (1) The ::=State—= Department==of +Social;.. -Semces sxghall, sbymmer mmung e 0 -7 : . @
September 1, 1-9.93-,'?'nutify;the;following;person —that they are- ehglble T ceiT : :
to-participate in the-personal:care services:program::=:, : : S :

(A) Persons :::eligible:x: foni-.gervices ir: pursunnt
Amendrnent, as adopted October.28;.1976. s iimcwmisimmar " -

© *(B) Persona- eligible--for—services -'pursudnt- t:r""subsachtm’T (c) of“
Section 1383c of Title 42 of the United States Code. - - T T S
(%) The State Department “of Social Sérvices shall by September;"' T S P
1, 1993; .notify persons to ‘whoim paragraph (1) apphes and-who ¢ ° 1. o7 o
" receive: -advance payment for-in-home ~ supportive ‘services ‘that ~they - 7T - eeot e TR
will qualify for services under this section without ‘& share "of cost if I

they elect to- accept.payment for—-sew:ces .On--an ..arears= rather- thanr"--
.an advance payment basis: AT '

~ (D Ao individual who is eligible for Bervices subject to the e
* maximum amount specified in subdivision (b) of Section 12303.4 shall - .
be given the option of hiring his or her own provider, ‘ S

(m) The county welfare department shall inform_.in writing any
individual who is potentlally eligible for ser\nces under thig section
of his or her right fo the services. '
{n) 1t is the intent of the Legislature that thjs entire section be an
.mseparable whole and that no part-of it be .severable. If any .portion .
of thiz section is found to be invalid, as determined by a ‘final - o ' o !
judgment of a court of competent jurisdiction, this - section shall '~
become inoperative, . S
(o) Paragraphs - (2) -and (3) of subdivision .{a) shall .be
"implemented so as to conform to. federal law authorizing their
implementation. ' : o :
(p) (1) Personal care services shall be provided as a covered
benefit to a medically needy aged, blind, or disabled person, - as:
defined in subdivision (a) of Section 14051_ to the -same .extent and
" under the same requirements as they are provided -under- subdivision ,
(a) of this section to a cateporically needy, aged, .blind, or disabled - . :
person, as defined in subdivision (a) of Section 14050.1, and to the- -
. extent that federal financial participation is available.
" (2) The department shall seek federal approvai of a state plan
amendment necessary to include personal ‘carew.gervices described in
paragraph (1) as a medicaid' service pursnant, to.. lubdmsmn (ﬂ of
Section 440.170 of Title 42 of the Code of Federal Reg'ulatlons
(3) In the event that the Department. of Finance determines that-
expenditures of both General Fund moneys for. paraonnl care services - : )
provided uader this subdivision to medically needy saged, blind, or : - !
disabled persons together with expenditures.,of -both General ' Fund - ' '
moneys and federal funds received under Title XX of the fedaral
Social Security Act for all aged, .blind, and disabled persons.-receiving
in-home supportive services purs'uant to Article 7 (commencing with
Section 12300) of Chapter 3, in the 2000-01 fiscal year or in any
subsequent fiscal year, are expemed to exceed the General Fund
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L 1egu}anon, then _ this ' subdivision' shall ceasg. to- be operaﬂv

. comsider the . Stats Budget, . and the. Chauperson of _t_he Jomtmm. :,

_writing by the Director of Finance to ‘e’

—17—  Ch. 50

uppropnatmn and the federal appropriation recelved under Tltle D9, S
" of the federal Social Secunty “Act’ for expendltures for all agad, blind,

and disabled persons receiving in-home _supportive:, services prowded
in the 1999-2000 fiscal. year. pursuant to" Article .7 (comm cmg with”
Section 12300)_ of Chapter 3, as it read on hune. 30 1998, ¥ :
“for caseload g;rowth or as chnnged in the Budget Act or by

* firet day-.of-the month that -begins after thé “expiration 0f. a

v 30 days subsequent to. &- notification in’ wntmg by .the. Duactor of the. f

Dapartmem of Finance  to” the: ‘chairpersoil* of - the"” committed in . each .
- house  that considers appropnnhons. the chau'persons of “the
-committees and the-. appropnate subcommittees in each house that

‘Legislative Budget Committee.
~ (4) Solely for purposes of paragraph (3), caseload growth me;ma' .
an adjustment factor determined by the department based on: .

(A} Growth in the number of persons el]glble for benefits under
Chapter 3. (commencing with Séction 12000) on the basis of their
disability.

(B) The average increase in the number of hows in the program
established pursuant o Article .7 (commencmg thh Section , 12300)
of Chapter.3 in the 1994-95 to 1998-99" ﬁscal years inclusive, due o
the level of unpan'ment

(C) Any increase in program cost that is required by an mcrease
- in-hourly costs pursuant to the Budget Act or statute.

+{5)-In sthe event of a final judicial determination by any court of.
'appellate _jurisdiction or a final determination by the Administiaior
_of the federal Health Care Financing Administration that pcrsonal
care Bervices must be provided to any medically needy pérscn whu

--is. not aged, blind, or disabled, then this subdivision shall cease to b
operﬂhve on the first day of the first month that beging after the
,expiration. of a- period of 30 days subsequent to nnﬁcanon in

Iperson
committee in each house that cofsiders appropnatmns

E cheirpersons of the committees’ and the, appropriate subcommltteef

-in. each -house that consider the .State Budget and ths Chalrperson
. of the Joint Legiglative Budget Committee,

(6) I ihis subdivision cesses to be operatwe, aJ.I aged bimd, \ang_i‘_
dlaabled persons who would have recetved ‘of been” ehglble ‘to receive
in-home supportive services pursuent to Artlcle 7 (cnmmencmg wnth,
Section 12300) -of Chapter 3, but for recewmg semces
subdivision, shall be eligible lmmedmtr:ly upon this section >
inoperative for  services pursuaot to Amcle 7 (ctommenémg
Section 12300) of Chapter 3.

(7) The department shall lmplement this " subdivision on Aprll 1, .
1999, but only if the department has obtained federal approval of the
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" . dates on which it becomes mnperatwe and i3 repeﬂled

Ch, 90

state  plan amendments
subdlvxsmn

(q) This sectioh” shall becom' i uly "l e '
- of January 1, 2003, is tepealed; unless A laters eMcted sfatute, w}uch T CERR
. becomes effectlva on_or”before January ] 1320037 deletes or. extends the L e e

il

- .. SEC,-10,- Sectmn 17600 of the.. Welfare and Instxtutmns Code 15 Poan T
. amended to read: - .

.~ 17600, .(a) There. is hereby createcl the L_(_)_cal Revenue Fund '

* which shall have all of the followmg accounts: ‘ .

(I} The Sales Tax Account. * L

(2)" The Velicle License Fee Account,~ g e e

(3) The VehicleIicense Col]echonAccount P T

(4) The Sales Tax Growth Accoumt.- ’ ' ' T
" {5) The Vehicle License Fee Growth Account, . S

(b) The Sales Tax Account shali have .all of the following
subaccounts:

{13 TheMental Health Subaccomt

{2) The Social Services Subaccount,

(3) The Health Subaccount.

{t) The Seles Tax Growth Account shall have all of thc followmg . \
subaccounts: . ] . :

(1) The Caseload Subaccount.” . '

(2) The Base Restoration Subaccount,

{3) The Indigent Health Equity Subaccount.

(4) The Community Health Equity Subaccount

(5) The Mental Health Equity Subaccount. -

(6) The State Hospital Mental Health Equity Subaccuunt

(7} The Ceunty Medical Services Subaccount, o

(8) The General Growth Subaccount. . I

(9) The Special Equity Subaccount. ‘ s ' _

(d) Notwithstanding Section 13340 of the  Goverfiment .Code; “'the
Local Revenue Fund is hereby contmuoualy appropnated thhout
regard to fiscal years, for the purpose of this chapter,

{e} The Local Revenue Fund shall bé “invested in the Surphis
Money Investment Fund and all interest eaméd shall be distributed
in - January and July among the accounts and subaccounts in
propomon to the amounts deposited .into' each subaccount excepl as
provided in subdivision (f). :

(f) If a distribution required by subdivision ©) would cause a .. : . : . g
subaccount to exceed its limitations imposed pursuant to any of ‘the : ’ L
following, ‘the distribution shall be made ‘among the ramammg ’
subaccounts in » proportion  to the amounts dé'pi'osucd inta each
subaccount in the six prior months;

(1) Subdivision (a) of Section 17605.

(2) Paragraph (1) of subdivision () of Sectian 17603,05,

" {3) Subdivision (b) of Section 17605.10. )

Lewrn ervimdym e A S e b ek S
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(4) Subdivision (C) OfSectlon 17605 10~ HAE S
SEC. 11. _Sechon 176001]0 of‘ the Wclfare and ]nshtutwns Code

. isrepealed. . . ;_..-,.
~ SEC. 12. 'The" uncncumbcred amount residmg in tha In—Home-.'_ )
. Supportive - Servmes Registry- Subaccount of the Sajes. Tax” Account of .-
;. the Local Revenue Fund on Ianuary l 2000 shall be tmnsferred tu
' .’-;..thchnera] Fund. - e L
.- BEC.. 13, Notw:thslandmg Sechon 17610 of the’ Govemment e
[ - Code, it the .Commisgion’ on -State - ‘Mandates. determines that’ this act. ~*. 7
*-contains Gosts mandated by the 'state, reimbursement to local
“agencies "and- school districts for those costs shall be made pursuant -
to Part 7 (com.mencmg with Section 17500) of Division 4 of Title 2 of .
' the " .Government Code.- If. the statewide cost of the. claim for
. reimibursement does- not exceed one million dollars ($1,000 000),

reimbursement shall be inade from the State Mandates Claims Fund. :
SEC. 14. This act i8 en . urgency statute necessary for the
immediate preservation of the public peace, health, -or safety within
the meaning of Article IV .of the Constitution and shalI go into
immediate effect. The facts constituting the necessity are: _
In order to make timely adjustments in the process of
implementation of the State Budget for the 1999-2000 fiscal year, it

is necessary that this act take effect immediately.
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e g '_'CHAT’TERN

~ An-act. to add Secnou-l7306| to; lo lEpe’Ii Sechon E730! ¥ of:”
rf:pe.ll and- add -Section -12301.6 of. the Welfare and’ [nstitutions, Code:
relating .to -public sodial servnces anc[ declarma the urgency thEr..Df'

o take effect’ tmmadmtely

[Appmvcd hy Guvcmnr]uly 12, IQW I'H:d wnh
Secretary of Staie July 12; 1999.]

e ow. o LEGISLATIVE COUNSEL'S DIGEST b v - =i a3 ot oy

SB 710, Burton.  THSS: budget trailer. ) .

- Existing  law  provides ‘for the county-administered In-Home
Supportive  Services (IHSS) program, under which qualified aged,.
blind, and - disabled persons are provided with services in order to
permit  them to  remain in their’ own homes and aveid
institutionialization. ]

Existing law permits services to be provided under the IHSS
program either through the employment of individual providers, a
contract between the county and an entity’ for the* provision of
services, the creaticn by ‘the county of a public authority, or a contract
between the county and a rionprofit consortium.

Legislation pending before the Govemor provides that when any
increase in provider wages or benefits is negotinted or agreed to by
a public authority or nonprofit consortium. the annual costs for any
public suthority or nonproﬁt consortium shall be shared by the state

and county according to provisions of existing fov,

This bill. would provide instead that the county shall use
county-only funds to fund. both the counrys share znd the 'slate's
share, including emp]oyment taxes, of any increase in [HSS costs,

. except a5 otherwise provided in this bill.

Legislation pending before the Governor would prowde for the
reimbursement of any county that expends county finds in an
amount at least equal to the reduction during the fiscal year in the
county's share of cost that results from federal financial participation
in services provided to medically needy aged, blind, and disabled
persons, - for the cost of the increase in wages and benefits that
exceeds the reduction in the county share of cost. -

This bill would delete that proposed statute.

This bill would declare that it is to take effect immediately as an
urgency statute,
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The peaple of the State Q/'Caffléqr;nia do enact as follows,

.SECTION 1.. Section 12301.6 of the Wélfare . and [pstitutions

Code, 03 amended by’ Assemb]y Bill 16351 of.rhe l999-—2000 Regular
- Session, is repenled. - ‘

SEC... 2. Section 17301.6 IS udded to the Wr:lfar° 1nd Insntutmns':'i‘ s

: ,Code to:ead . . :

_ 123016, (a) Noththstandmg Sectmns ' 17302 and” 1‘730” 1.

‘,_'counry board ot supewzsors may at’ lts opnon elect (o] do e[ther ot the

- following: - S : R - -
(1) Contiact W|t'r1 a nonpmf‘t consortium o prowde for the

delivery of in-home supportive services.

_(2) Establish, by ordinance, a leb|lC authorlty to prowde for the

de]wery of in-home supportive services.

(b) {1} To the extent that a" county elects to establtsh a pubhc
authority pursuant to paragraph (2} of svbdivision {a), the enabling
ordinance shall specify the membership of the poveming body of the
public autherity, the qualifications for individual meémbers, the
manner of appointment, selection, or removal of members, how long
they shall serve, and other matters as the board of supervisors deems
necessary for the operation of the public authority.

.- (2) A public authority established pursuant to pamgmph (2) of

subdmswn {n) shall be both of the following: .

(A) An entity separate from the county, and shall be required o
Eie the statement required by Section 53051 of the .Govemment

ode. ’

(B) A corporate public  body, e,'\;ercisi.ng- public and essential.

governmental  functions and that has all powers necessary  or
convenient to cary out the delivery of in-home supportive services,
including the power -to contract for services pursuant to Sections
12302 and 12302.1 and that makes or provides for direct payment to
p provider chosen by the recipient for the, purchase of services
pursuant to Sections 12302 and 12302.2. Empioyeﬂs of the pubhc
authority shall not be employees of the county for any purpese.

() (A) As an alternative, the enabling ardinance may designate "

the board of supervisors as the povemifg body of the public
authority. ) :
(BY Any. enabling ordinance that designotes the board of
supervisors ns the pgoverning body of the public authority shall also
specify that no fewer than SO percent of the membership of the
odvisory commiitee shall be individuals who are current or past users

of personal assistance services paid for through. public or private -

funds or recipients of services under this article.

(C) If the enabling ordinance designates the board of superwsors
as the governing body of the public authority, it shall also require the
appointment of an advisory committee of - more than 11

96

144




—3— 3 Ch. 91

lndmdua!s who shall be demgnmed m uccordance wﬂh subparagmph

(B

i) Pnor to . making desu,nanons " of commmee “members
pursuant . subpuragraph (C). or governing bcdy .members -_in
accordam.e w;th paragraph (4), the board of supemsors sh.lll solmt
recommendutlons of qualified. members” of - enther the governing - body

wof the, publ:c authonry or of ony ndvmory comm1ttee through -a- fair

- and:"open process that: ineludes . the - prcmsmn of* teasonable;’ wnrtenj LT
' _notice td, and.’a.. reasonable response ‘time by memhers cf the generai._,i._—‘ o
. "public and mterested persons andorgamznnons S .
(4) If “the enabling ordinance does. not designate lhe boeud of

" supervisors as the governing body- of- the public uuthoraty “the

enabling - ordindnce shall’ require : the rnem_be_rshlp of the. governing B
. body to “meet “the' requirements  of. subparagraph (B) of parograph
{3 : . - .

= {c} {1} Any public authorﬁy created pursuant to this secﬁon shall
be deemed to. be the employer of in-home supportive services
personnel referred to recipients under paragraph (3) of subdwzsmn

(d) within -the meaning of Chapter |0 (commencing with Section

3500) of Division 4 of Title 1 of the Governmegnt Code.. Recipients
shall retain the right to hire, fire, ond supemse the work of any

- in-home supportive services per sonnel pmwdmg services to them,

(2) (A) Any nonprofit consortium contracting  with 8. counfy
pursuant to this section shall be deemed to .be the: employer of
im-home  supportive services personnel referred to  recipients
purSuant to paragraph (3) - of subdivision (d} for the purposes of
collective  bargaining over wapes, hours,” and other terms and
conditions of employment, : ) '

(B)-Recipients shall retain the right to hire, fire, and supervise, the
work~ of any. in-home  supportive services personpel providing
services for them.

(3) When any increase. in prav:der wages, or benefits is negotmted
or agreed to by a public authority or nonprofit. consortium under this
section, then the county shall use county-only funds to fund hath the
county share-and the state share, including employment. taxes, of any

increase in the cost of the program, unless otherwise prowded for in

the annual Budget Act or appropriated by statute. No . increase in

© wages or benefits negotiated or, agreed .10 ‘pursuant to. this sectjon

shall take effect unless and until, prior to its..implementation, the
department has obtained the approval of the Statc Department of
Health Services for the increase pursuant to a determination that it
is consistent with federal law and- ensure  federal financial
participation for the services under Tlt!e XIX of - the federal Social
Security Act. .

(d) A public authonty established pursuant to thls sectlon or a
noaprofit  consortium  contracting  with a county pursuant,. to this
section, when providing for thc delivery of services under this nmcle
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by contract in accordance with - Seutions 12302 and-:12302.]. or by
direct puyment lo a provider chosen by a recipient in accordance
with Sections 12302 and 12302.2; shall comply with and.be subject 1o, .-

“all statutory  and regulnrory provisions. upphcablc to:. the respecnv“‘
delivery mode, :

te) Any nonproﬁt consomum contmc:mn wuh a* county purstmnt -

© .to " this “-section -of any." public authonty esmbllshed pursiiont * 10 thm'-'
- section” shall provide™ for ™ all- of tlie’ following’ f‘unctmns unc[er th:s
arncle butsha]lnot be !mered to those funcnons :

“ (1), The’ provision “of " assistance” to 1ec1p|ents in Fndmg in- home R

. supportive  services perscmn“I thloug tha establishment of a
registry. - - g

A2) invesnganon of the quahf‘cahons nnd backnround of- potcnualf
'pe[sonnel

{3) Establishment of a referra[ syst:m under  which  in-home
supportive services personnei shall be referred to recipients,

{4) Providing for training for providers and recipients.

(5) Performing . any other functions related to the delivery of
in-home supportive services.

(6) Ensuring that the requirements of the personal care option
pursuant to Subchapter 19 (commencing with Section 1396) of
Chapter 7 of Title 42 of the United States Code are met. '

(f) (1} Any nonprofit consortium- contracting  with ‘o county
pursuant to this section or any public authority crented pursuant to
this section shall be deemed mot to be the employer of in-home
supportive  services personnel  referred  to  reciplents  under  this
section for purposes of liability due to the negligence or intentional
torts of the in-home supportive services personnel.

(2) In no case shall a nonprofit consortium contracting with a
county pursuant to this section or any public authority created
pursuant to this section be held liable for action.or omission of any
in-home  supportive  services personnel whom the nonprofit
consortium or public authority did not list on its registry or atherwise
refer to a recipient.

(3) Counties and the state shall be immune from any lability
resulting  from  their implementation of this section in  the
administration of the In-Home Supportive Services program. Any
obligation of the public authority or consortium pursuant to  this
section, whether statutory, contractual, or otherwise, shall be the
obligation solely of the public authority or nonprofit consortium. and
‘shali not be the obligation of the county or state.

{g) Any nonprofit consortium coentracting with o county pursuant
to this section shall ensure that it has o pgoverning body that complies
with the requirements of subparagraph (B} of paragraph {3) of
subdivision (b) or an advisory comimittee that complies with
subparagraphs (B) and (C) of paragraph {3} of subdivision (b).
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(h) Recipients of. services under this _section.-»may.e_lléct--;.::tot.--‘receive BEENTLERE
services from _in-home supportive services personnel who are not
referred to them by - the public: < authority - or;--nonprofit -;conso‘muma-"-.: AT,

. Those pérsonnel -shall be referred- o the public ~autherity, ot nonprofit ..

.consortium  for the. purposes of‘ wu;,es " benefits, .and other - terms and. v

. condmons oFemployment o ¢ T L TP O
(N Nothmg in- this - sectlon shall be constwed ta- aFr‘ect the smtes

'-_responmbmty with - 'respect to < the - state™, payroll system.

- unémployment-  insurance, * -or- workers compensatton and _other.

"+ provisions. of ‘Section : 12302.2 - for pruwders -of - inhome - suppomve PR

T services, Any. counry that . elects to “provide -in-homie. supportive
- services pursuant to’ this section shall be reSpunmble for- any increased.
-'Losts to the .--in-home supportive  services.'scase-y:MAnagement, - -
information, and - payrollmg system attributable to--that--election~ -The=- --
" department shall* collaborate with any county that :elects to provnde
in-home  supportive  services pursuant to this - section pfior to
implermenting * the amount of f{inancial obhgancn for which the-
county shall be responsible.

() To the extent permitted by federal law, personal care Optlon
funds, obtained pursusnt to Subchapter 19 (commencing ‘with
_Section 1396} of Chapter 7 of Title 42 of the United States Code, along
with . matching funds using the state and county.. sharing -ratio,
established in subdivision (c) of Section 12306; or.any .gther funds .that
are obtained pursuant to Subchapter 19 (commencing with Section
1396)-0f .Chapter 7 of Title 42 of the, United- States Code, may be used
' to establish and operate an entity authorized by this.section: .

(k). Notw;rhstandmg ‘any other provision of . :law,. the county, in.
exercising it option to establish a pubhc authority, shall not be,
subject to - competitive bidding requirements, However, contracts
entered into by either the county, a public authority, or .a - nonprofit
consortium pursuant to this section shall be subject to compennve
bidding as otherwise required by law.

(fy (1) The - department may adopt regu]anons . lmplementlng v
this section as emergency regulations in accordance ~with..Chapter. 3.5 ’
{commencing with Section 11340) of Part | of Division 3 of Title-2- of.
the .Government Code. For the purposes of the. “Administrative * -
Pracedures Act, the adoption of the regulations shall be deemed an
emergency . and necessary for the immediate preservation. of the
. public peace, health and safety, or general welfare, Notwithstanding
Chapter 3.5 {commencing with Section 11340} of Part 1 of Division .

3 of Title 2 of the Government Code, these emergency regulations
shall not be subject to-the review and approval of the. Dﬁ“:ce of
Administrative Law.

(2) Natwithstanding subdivision (h)! of Secnon- 1]3641 Emd
Section 11349.6 of the Government -Code,- the. department shall
transmit these regulations directly to the “Secretary of State for filing,
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The regulanons slml]_.become effectlve 1mmedmtely upon ﬁimg by R
" the Secretary of State. - ——— et e g
* (3) Except os:otherwise provncled for by‘Secnon 10554~- the Ofﬁce
of Administrative .Law-shall | tpraviderfor- the—-pnmmg and-publicationu:
of  these regulations’.. in  the- ' California-* Code of Regulntmns

o _‘Notwnhstandlng Chnpler ~3,5- (comencmg'-wﬂh ‘Section-” 11340) oty ""’"‘-'-é"*"-w'.v_"“"’:"."‘"‘, S
Lo Par Loof. Dmswn 3. of Title- 2- of the. Governmeant - Code,” these. . L
. reguianons shall "not ‘be repeﬂled by the" Offics of- Admmlstmtwe Law

“and - shatl rema_m ,i_rp‘- effect untll revxsed oij : repealed by thc

e depunment

{m) (1) In the event that a caunty elects to Form a nonprof’t

- consortiumn or:-public duthority pursuant to subdivision: (2) before ‘the ..

- State  Department: of ~ Health:s Services Has==obtained wall - -necessary~ -+ -
federal approvals pursuant to paragraph (3] of SUblelSlDﬂ jy “of -
Section [4132:95, all of the following shail apply: -

(A) Subdivision (c) shall apply only to those matters rhat do not
require federal approval,

(B) The second sentence of subdivision {g) shall not be operative.

(C) The nonprofit consortium or public  authority - shalt not .

provide services other than those specn"ed in. paragraphs . (2
(3), (4). and (5) of subdivision (d);
. (2) Paragraph (i) shall become inoperative when the State
Dapartment of Heahh Services has obtained all nécessary federal
approvals pursuant to paragraph (3) of subdivision {j) of Section
14132.95.

() (1} One year after the effective date of the first- approval by
the department granted to the first public authority, the Bureau of
State Audits shall commission a study to review the performance of
that public authority. ‘

(2) The study shall be submitied to the  Legisloture and the
Governor not later than two years after the effective date of the
spproval specified in subdivision (a). The study shall give special
attention to the health and welfare of the recipients under the public
authority, including the degree to which ‘all required services: have
been’ delivered, out-of-home placement rates, prompt . response to
recipient  complaints, - and  any other issue the diréctor deems
relevant. o ‘

(3) The  repart shall make recommendations to the Legislature
and the Covernor for any changes to this section that will further
ensure the well-being of recipients and the most efficient delivery of
required services.

(0) Commencing July 1, 1997, the department shall provide
annual reports to the appropriate fiscal and policy committees of the
Legislature on the efficacy of the implementation of this section, and

shall include an assessment of the quality of care provided pursuant
to this section.
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SEC. 3. Section 12301.3 .of the Welfare and Institutians Code, as;.
added by Assembiy Blll 168" ot the 19992000 Regular Session, is
-repealed. : S

SEC.: 4, Settlon !2306[ is. 'ldded to. thc'. Welf'are and Insutunons_
Code, to read:

12306.1, Notwlthstandmg paragmph (3) of subdmsxon [c)

.- Section 17301 6. with.regard-to .wage increages. negotiated by- a pubhc L

g _authority - pursuzmt to. Section 12301,6, for. the" {999-2000 fiscal year the =

- .. staté, shall ‘pay 80 percent,.and . each- county shall, pay’ 20 percent,. of'.
‘ thie' nonfederal. -share of pmd incréases “up do fifty- cents: (50.50) -abave’ 5 o
- the houriy statewvide ‘minimum wage. This section- shall-be applicable - -

10 wape mcreases negot:ated priot to or durmg the 1999—2000 fscnl.
" year.. .
SEC. 5. Thls :lq:t~ is-an urgency statute necessary for thc~11mned:ale'
preservation of the public peace, health, or safety withid the meaning
-of Article IV of the Constitution and shall go into immediate effect.
The facts constituting the necessity are:
In order to wmake timely adjustments in the process of

implementation of the Budget Act of 1999, it is necessary that thus act
tnke effect immediately.
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ST T - SEWite Bill No. 288 . ¢

' CHAPTER 445 -

' -'urgency thereof to:take: effect lmmedmtely

[Appmvnd bv Gm crnor Scprcmbv:r F3. ’[)Dﬂ Fllcd
with Su:rcmry of Swre September L4, 2000.]

) ) LEGISL%TIVE COUNSEL‘S DIGEST
et e SB 288, Peace. - THSS program: administration, .-~ " =i

" Existing law provides for the In-Home Supportive Services ([HSS)

program, under which, either through employment by ‘the recipient,
or by or through contract by the county, qualified aged, blind, and
disabled pecsons receive services enabling them to remain in their
own homes. Counties are responsible for the adminisiration of the
IHSS program. Existing law requires each county to establish an
advisory committee to provide recommendations on certain modes
of serviee to be utilized in the county for in-home supportive services.

This  bill would specify the membership compaosition of the
advisory commiree, and would exclude any county that has
established a goveming body for the prowsmn of IHSS servnces prior
to July 1, 2000, from those composition requirements.

The bill would specify that cach county shall be eligible to receiveé
state reimbursement of administrative costs for. only | advisory
committee and would require each county to comply with certain
requirements. '

This bill would declare that it is to take effect immediately as an
urgency statute,

The peaple of the State of California do enact as foilows:

SECTION (. Section 123013 of the Welfare and Institutions Code
is amended to read: . . .

12301.3,  (a) Each county - shall appoint an in-home supportive
services advisory committee that shall be comprised of not more than
Il individuals. No less than 50 percent of the membership of the
advisory commities shall be individuals who are current or past users
of personnl assistance services paid for through public or prwu:e
funds or as recipients of services under this article.

{) (A) In counties with fewer than 500 recipients of services
provided pursuant toe this aficle or Section [4132.95, at least one
member of the oadvisory committee ‘shall be a current or former
provider of in-home supportive services.
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{B) In counties with 300 or mare recipients of services provided
pursuant to this article or Section 14132.93, at least two members of
the advisory- committee shall be o curvent  of former pmvnder of
in-home supportive servmes )
{2) Individuals “who- represent  organizations'  that advocqtc for..
people: with* “disabilities or senmrs may be appointed- to’ commm:ees

. under this section. = R
-.(3) Individuals .- *froi. commumty based : argamzauons o that'.- :

:]dvomte on - behalf" of home - care: emp!wees may be appomted
. committees Lnder this section.- .

A{4) A county board of supcmsms shall not 1ppomt ‘morg lhan one
county employee. as o member of the ndvisory” committes, but may
designate any county employes ' o provjde ongoing ndvu:e and
- support to the advisory committes. ©

(b} Prior to the appointment of members to a comm:ttee requlred
by subdivision {(a), the county board of supervisors shall solicit
recommendations for qualified members through a fair and open
process that inciudes: the provision of reasonable written notice o,
and rezsonable response time by, members of the general public and
interested persons and organizations.

{c)-The: advisory committee shall submit recommendations to the .
county board of supervisors on the preferred mode or modes of
service to be utilized in the county for in-home supportive services,

(d) Any county that has established a governing body, as provided
in subdivision (b} of Section 12301.6, pror to July 1, 2000, shall not be
required to  comply with the composition requirements of
subdivision {(a) and shall be deemed 10 be in compliance with this
section,

SEC, 2. Section 123014 of the Welfare and Institutions Code is
amended to read;

(23014, (a) Each advisory committee established * pursuant to
Section 123013 or 123016 shall provide ongoing advice and
recommendaticns  regarding  in-home suppottive services to  the
county board of supervisors, any - administrative body in the county
that is related to the delivery and administration of in-home
supportive services, and the governing body and administrative
agency of the public authority, nonprofit consorium, contractor, and
public employees. '

(b) Each county shall be eligible to receive state reimbursements
of administrative costs for only one advisery committee and shall
comply with the requirements of subdivision (e) of Section 12302.25.

SEC. 3. This act is an urgency statute necessary for the immediate
preservation of the public peace, health, or safety within the meaning
of Article [V of the Constitution and shall go into immediate effect.
The facts constihuting the necessity are:

In order to provide counties that are currenlly forming in-home
supportive services advisory commitiees with clarification regarding

Lo et [T
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the composition: of those committees, it is:necessary that-this act take-
] effect immediately. o
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In-Home

Supportive
Services;

Since Recent Legisfation Changes the Way
Counties Will Administer the Program,

The Department of Social Services

Needs to Monitor Service Delivery

- September 1999
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The first copy of each California State Auditor report is free.
Additional copies are $3 each. You can obtain reports by contacting
the Bureau of State Audits at the following address: .

California State Auditor
Bureau of State Audits
555 Capitol Mall; Suite 300
. Sacramento, California 95814
(916) 445-0255 or TDD (916) 445-0255 x 216

OR

IT.his report may also be available
on the World Wide Web -
http://www.bsa.;a.gov/bsa/ »

© Perrnission is granted to reproduce reports.
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_ L MARIANNEPEVASHENK
. STATEAUDITOR - - "' .o .© - 0 7. CHIEF DEPUTY STATE AUDITOR

September 9, 1999 96036 -

The Govemor of California:
President pro Tempore of the Senate
Speaker of the Assembly

State Capitol

Sacramento, California 95814

~ Dear Governor and Legislative Leaders:

As required by Chapter 206, Statutes of 1996, the Bureau of State Audits presents its audit report
. concemning the performance of public authorities in delivering in-home supportive services to aged,
" blind, or disabled individnals who cannot safely remain in their homes without assistance.

This report concludes that many counties will likely create public authontlas to meet the requirement of
recent legislation to act as the employer for individual providers of program services for purposes of
negotiating wages and benefits. ‘Although these actions will likely increase program costs, neither the
Department of Social Services nor the existing pubhc authorities can definitively’ demonstrate- that

counties with public authorities deliver program services more effectwely than counties mthout public
authorities.

Respectfuﬂy subnntted .
KURT R. SIOBERG
State Auditor

w“ , _
° < g
.

. BUREAU OF STATE AUDITS ) i
‘555 Capitol Mall, Suite 300, Sacramento, Cahfc-ré'z'é 5814 Telephone: (916) 445-0255 Fax: {516) 327-0019
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" Audit nghh'ghts
Cur review of the In-Home

Supportive Services program
disclosed:

M More countles will likely
estoblish pubiic
authorltles to serve as
emplayers for coflectlve

" bargaining purposes and
to Ilmit county labiiitles.

& Generally, counties
without public aiithoritles
pay Indlvldual providers

minimum wage while civil

service and contract
warkers earn up to
£16.50 and $14.75 per
hour, respectively,

H Rising wage and benefit
costs may encourage
counties to use more
expensive contract

-employees, which garner

higher state
relmbursements,

Finally, aithough ne definitive

performance data exist, our
gnalysls reveals few
differences In the level of
services provided between.
countles with and without
public authoritles,

"'RESULTS IN'BRIEF "

ahforrna 5 operanon of the In-Home Supportlve Serv1ces
(IHSS) program, which assists aged, blind, and disabled
individuals who need help to remain in their own
homes, will chiange significantly’ because the Leglslature recently
enacted laws that will affect how counties administer the
program. Legislation enacted in July 1999 requires California’s
58 counties to act as or establish employers for individual pro-
viders of program services se that they have an opportunity for -
collective bargaining, Counties are just beginning to decide
which steps they will take to meet this requirement. For some
counties with smaller caseloads, the requuements of the new
legislation are not clear. We expect that many counties will
establish public authorities to meet the new requirement. Public
authorities will function separately from the counties,
administer the delivery of in-home supportive services, and

+serve asthe employers for individual providers. To project how’

counties will respond to the new law, we looked at the new and
existing legislation related-to IHSS, counties’ current choices for
program providers, recent costs for IHSS, the counties’ possible
liabilitiés if they assume the role of employer to individual

_providers, and comments and Teports from selected counties

throughout California.

The history of existing public authorities, curzent funding
provisions, and the ability of the Stateé to limit its funding of
cost increases for individual providers, indicate that program
costs in general will ise and costs to the counties in particular

 will Iikely increase. County administrators, who are aware that

the law continues to litnit the State’s payments of program -
expenses, have expressed concerns that the new mandate will
increase costs to the counties mainly because they believe
‘collective bargaining will bring about higher pay for individual
providess. As of April 1999, individual providers suppiied more
than 98 percent of in-home supportive services in the State.
However, as the costs for individual providers increase, sorme
counties may tum to more expensive methods of delivering
program services, such as home-care contractors. Because the

@‘




. tors may become a more cost-effective op*aon for the counﬂes o
B _while increasmg the costs to the State

A Currently, i c0unt1es have created pubhc authonhes for IHSSi.‘",-"'. S
" .~ With the likelihood that many counties will establish public.t. ©
" authorities to employ mdividual prowders, both the counttes ERTIRPEREE
" and the Department of- Soc1al Services (department), which
- oversees THSS, will need:to collect data on public authorities’ T
activities to ensure they increase the benefits to recipients: Qur .~ o E
_audit attempted to compare the performance of counties using
public authorities to the performance of those utilizing other
services, Although definitive performance data do not exist,
evidence reveals that the perfbrmance of counties with estab-
lished public authorities differs little from that of other counties.
Some other counties report using systems sirnilar to those the .
public authorities provide. Those systems include registries for
matching providers with recipients; training for providers and
. recipients, and background checks of applicants for individual .
-0 : provider positions. In addition; we found that the three counties
eb - . with public authorities we visited perform at about the same
S S Ievel of service as they did before establishing their public-
authorities. Further, because the legal and departmental require-
ments for IHSS are vague, both the public authorities and the '
counties have. developed-their own standards for unplemen‘ang
THSS requirements, and their practices differ.

RECOMMENDATIONS

Given the growth that will hkely occur in the public authority
program statewide and the potential for increased costs, the
State will need more and better information to gauge the

* program’s effectiveness for both réciplents and providers relative -
to the avallable alternatives for administering the delivery of

- THSS. The department should take the lead and work with local
entities to develop standards of performance-for local THSS ‘

- programs-and-implement a system to gather and evaluate data
‘that measure’the performance of public authorities, nonprofit
organizations, home-care contractors, and any other service
providers countles.use, In addition to indicating whether the

’ various methods are benefiting the health and welfare of
@ _ recipients, the data;should allow the department to compare
the activities of these various agencies or contrar:tors responsible

for THSS.

.;:_“_"‘_'_cnntraycmrs_tha;lkt does—for.mdmdual.prowders, using.contrac~ - e =



' ST ___*EZHASSBIE the integrity of the information the department - - S @
ST . {isEs to evaliate program pertormance Iocal entitiés « shodld — ;
-+, develop and nnplement procedures to accurately and cornpletely

, enter perforrna.nce measurmg data 1nto the dePartment’ S -
informetron system ‘ ) oo :

Moreover, the deparl:nent together with local agencies shou]d

~“better deﬂne program functions to improve their consistency ..
~and effectiveness ‘These. functmns include trarning for provrders s '
___and’ rec1pient5“background "checks fof piovider applicanits, a and i
the ¢ use of registries for prov'lder referrals. B R

Given the pendmg c:hanges in the counties’ administration of
in-home supPortive sefvices, the Legislature should require the
departient t6 féport-on the éperational and fiscal impact of the
. réceritly enactéd legislation to détermine whether the new law
: ' : prom’o't‘e's a rrior'e"effective. and. efﬁdent program.

In addition, the Legrslature should clarify the requirement in the
Welfare and Irstitutions Code, Section 12308.25, which calls for
each county to establish an employer for individual provlders
“fot the purpéies of wages and benefits and other terms and’
‘conditionis; This clarification will furnish the counties with the
’ guidance thiey riéedito ensure they comply with-the intent of the
'leglslatron Specrflcally, the Legislature should clarify the require-
" ment for' counties-with more than 500 in-home supportive
servicés cases to offer an individual provider employer option
upon the request of a recipient, and the implications of that
requirement on counties with 500 or fewer cases.

L O

.'1..‘:‘!:'1: o ’ ' }

: AG ENCY COMMENTS

The Department of: Socral Servrces concurs wrth OUrI TECOMIMen-
ditiéns relative to its statewide role in serving in-home
Supportive services recipients. The three public authorities we
1eviewed, San Pranclsco, San Mateo, and Alameda, generally
_ agréewith most of our recommendations. However, the public
~authorities-expressed some concern over our conclusions
relative t6'the perfermance of THSS in counties with and without
' public authoritles i e :
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reated in: 1973 and funded 1:J\.dth federal state and 1oca1
money, the In-Home Suppomve Services' (IHSS) program
4 Serves ehglble ;e_c:plents who are not able to remain 111
their homes without assistance, Those ehglble ate the aged
blind, or otherwise disabled 1ecipients of public assistance as

~ well as persons similarly disabled who have low incomes,

The [HSS program has two main benefits: It allows recipierits the
comfort of living in their own homes, thus avoiding institution-
alization, and it supplies services that are less expensive than
out-of-hame care. Those eligible for the program receive a wide
variety-of basic services, including domestic assistance, such as’
housecleaning, meal preparation, laundry, and shopping;
personal care, such as feeding and bathing; transportation;
protective supervision; and certain paramedical services ordered
by a physician. Based on assessments of their ability to function

independently, recipients may be eligible for up to 283 hours per g
month of services. Authorized ‘through the Social Security Act, o

federal fundmg can provide program services to the aged, blind,
- or dxsabled under Title XX, and to Medicaid-eligible individuals
under the personal care provisions of Title XIX of the Act.

ADMINISTRATION CF THE IHSS PROGRAM

The State and counties.share administrative responsibilities for
the IHSS program. In general, the Department of Social Services
(department) administers the IHSS program at the state level,
The department's prirmary functions include overseeing the
payroll system for THSS providers, unemployment insurance,
and workers’ compensation, as well as supplying financial
resources for the program and collecting rejmbursements from
the counties for costs the State incurs on their behalf, Further,
'the department writes regulations for the THSS program and.
maintains a database that includes eligibility and other informa-
Hon on recipients and providers. The State's Department of _
Health Services receives the portion of IHSS funding furnished
by Title XIX of the federal Social Security Act and transfers this g
money to the department The Department of Health Services is




zalso responsﬂale for Iemewmg.any rate changes that counties’

o ments and the federal government assumes app:ropnate costs of
- the serwces supplied under Tltle X_IX

' "'.*'.'.The day-to day adrmmstration of the program i3 the S
: responsﬂnhty of tha counties; . which-determine an mdmdual S
" eligibility for the program and thé fature of sérvices each rec1p1- R
ent needs, Using the department’s gmdehnes, county soc1al L )
‘workers determine JHevemany- hours: of servicespermonthz== -« - - I

:equesf tomake‘sure;chelchmges comply-with-federal requ1re-———~.“-‘~‘fT;f~f"i:—'4"

recipients qualify for. The countiés then helfi those [adividual "= S

find service providers. To ensure dehvery of program services,
counties have used various types of providers, including county
civil service employees, employees of home-care contractors,
and “individual providers” who are not employees of any
'govemment or privaté entity

‘A_lthough the counties help recipients find providers, the recipi- -
‘ents themselves can hire, fire, and supervise their caregivers. In
fact, many IECiplentS hire family members-or friends, who
receive their pay th.rough the IHSS program.

PUBLIC AUTHORITIES AND NONPROFIT GRDUPS ARE
o 'ALTERNATIVE ADMINISTRATORS OF 1HS5S '

— Legislation passed in 1992 offers counties two
Servlces That Public Authorltles Are ' f alternatives for administering the delivery of -
Requlred to'Provide . . - IHSS on their own. This legislation arose after
e Establlsh a pmwder reg[sw that will asslst some counties said they could improve services
rec!plenr_s ln ﬂnding IHSS provlders - for recipients if they gave providers higher

' ~ wages and benefits and better training. Now,

o lnve_'stlgate the quahficatJons and [ each county can elect to tract with

‘background of potential providers, - nty conta a nen-
+ profit group or to establish by ordinance a

o Dex-rel?pI a system to refer IHSS provlders . public authority to deliver in-home suppertive . .
(foredplents” .+ A services. These public authorities and nonprofit

o Pruvlde trainlng for buth pruvlders and ' groups function separately from the countles

rec[plents .

and have.all.powers necessary to deliver [HSS,

barfor ther funct ated h : 'mcluding the ability to contract for services and

0 m any other functlons related to the -4

. dellvary of program services. - pay directly providers recipients choose. Under-

- § the program, public authorities and nonpmflt

o Ensure that providars meet the | . groups administer the providers’ delivery of
gicéﬁ':[;m:&t‘ of Title XIX of the Social ||~ services; but county departments continue to

@ . U ll ensure services are provided to recipients.
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"The 1992 legislation also outlines incréased expectations for -
these entities. In addition to establishing requirements for the
governing body of any ‘public authority, the law directs public

- ‘authorities or nonproflt groups to provide certain serv1ces
" For example, they must establish registries of IHSS sermce

-. " providers as well as prowder referral systems for recipients.

_.;_Further, the  legislation includes an apparént advantage for

"Me_thoc_is Avaliable to Counties As of -
1992 for Delivering Program Services.

o Establishing a public authority

@ Contracting with honproﬂt Qroups
o Contracting with proprietary companes,
Individual voluntary nenprofit agencles,

city or county agencles, er [ocal health
dlstricts ‘

Using county clvll servlce or merlt system
employees

o Using individual providers who are r;ot
county employees (madified by
!eg1slatmn enacted on July 16, 1999)

° Paying racipients cﬂrectly for the purchase
of services from Individual providers they -
employ

° Using a combination of tlie above

1

L

counties that work thrugh public atharities © =+

- or nonprofit groups: It indicates counties will-
. not be liable for any actions arising from pro-

gram services delivered by the public authorities
or nonprofit groups. '

Any contracting nonprofit group or any public
authority created under the legislation is to-
act as the providers’ employer for the purpose
of collective bargaining over wages, hours,

and other terms and conditions of employ-
ment. This provision also applies to any
providers whom recipients choose without
using a referral from a nonprofit group or
public authority. However, any increase in
wages ot benefits negotiated would not take

_ effect until the Department of Health Services

determined the rate change complied wx’ch
federal requirements.

As of June 1999, 6 of the State's 58 counties— )
- Alameda, San Mateo, San Francisco,

Santa Clara, Los Angeles, and Contra Costa—had elected to
create public authorities for the delivery of in-home supportive
services. Of these 6, only the public authorities for. Alameda,
San Mateo, San Franc:lsco, and Santa Clara counties had
‘ state-approved rates that allow them to receive increased fund- .
ing for administration as of June 30, 1999, However,

" . Santa Clara’s public authority was newly-established and had
contracted out with a nonprofit crganization for the operation
of its registry. No county had contracted with a nonprofit
group for the administration of the IHSS program. Therefore,
in our following discussions of the program and related
legislation, we refer only to public authorities. In each of the
6 counties with public authorities, the TH3S providers have
union representatmn ' .

1! 3
ot




) o ' .+ . The staff of the.three.public authorities that we visited in .~
@ R - T San Mateo, Alameda, and San frazlgiscci,_cb_untie_s;include‘anr‘- e e
- administrator. éind subordinate. personnel who may. interview- -—- - -
.. potential prowders, check their background- rererences, o1 o
'+ handle county IHSS payroll functions. For San Mateo County . .
dnd, Alameda County, the Counties’ boards of Supervisors, also_.f_— Lo
" act'ds the | govermng boaxds of the pubhc authorities. The: & . .-
. exception, the pubhc authority of San Franc1sco ‘hasa govem» e
ing body that includes representatives of c1ty govemment
consumers, and THSS service:providers. Although the. Alameda
'public authority has six contracted community registries
throughout the county, the other two counties operate central

registries to provide referral lists of screened home-care workers
to IHSS Iemplents

* The new law also identifies certain indicators of the success or
failure of public authorities. These include the degree to which
public authorities have delivered all required services, the

u ' promptness of responses to recipients’ complaints, and the
N numbers of eligible individuals placed outside their homes
: because needed care is not available from lecal THSS programs.
; ' , Additionally, the department has determined that the frequency
@ o T of both recipient abuse and worker turmnover and the availability
- of workers to meet special or hard-to-fill needs are important in
measuring the performance of public authorities,

PROFILES OF THE STATE'S RECIPIENTS
AND IHSS PROVIDERS -

According to department data, approximately 172,000 providers
serve 217,000 IHSS recipients in California. Although the IHSS
program is available throughout the State, different areas have
different ranges of needs and counties’ programs vary in size,
Alpine County, for example, reported 352 hours of service for

7 individuals during May 1999, whereas Los Angeles County
reported approximately 6.5 million hours of service for more
than 92,000 individuals during the same period.

Additionally, the methods of service delivery vary among coun-
ties, Although all 58 counties use individual providers, who
furnish most in-home supportive services, some counties use
_ _ : different types of providers. Twelve counties also use home-care
@ ' ' ' contractors, and 6 others use county employees as well as indi-
vidual providers, Curzently, a relatively small number of the
State’s recipients and providers, approximately 9 percent.of the




total, partmpate 1 THSS: programs of the three public authorities - g
we visited as'of Junei1999.-Withithe- ‘additions:of Los Angelesszomrs | g._
" Contra Costay-and Santa.Clara: countxes thlS*pEICEntage Hie e oo
'lncreases substanhauy ST _P .

e e e .‘_‘_. S

RIS Data from he. department further suggest that many md1V1dua1
2 dem e S prowders are family ! members or friends of the rec1pxents they .
"'~ setve, even in those counties served by public authorities. Thus, "~
R apparenﬂy many prowders parbcxpate in the program to serve = ‘
=TT " specitic teCipients, We have no information-on how many. of sz = e
77 these providers remain with the program once specific IEClplEI‘JIS '
no longer need their services, Providers identified as “other” in
the department’s data include home-health and other busi-
nesses. Figure 1 displays the types of relationships between
individual providers and recipients that the department has
" identified and also for those on which the department has no
relevant data. For individual providers working through public
authorities, the data are similar.

FIGURE 1
Who Provides Services to I[HSS5 Recipients?

Acqualntances

Other IRty pelative

Unidentifled

Program Costs and Sources 6f'Progra'm Funds

Using formulas detailed in the State's Welfare and Institutions
Code, the federal, state, and county governments share the costs
for 1HSS. A combination of state and federal funds pays

65 percent of the service costs for the approximately 45,300
individuals eligible under Title XX of the federal Social Security
Act, and local funds cover 35 percent. Of the service costs for the |
apprc-mmately 174,000 individuals ehg1b1e under Title KIX; the g




federal governmenit détermines.and pays its share of program
costs, and the:Staterandicounties pay 65 percent and 33 percent, ST
- 'respectlvely, of:the- remam.\ng amoun S :

»wv_—- Rt da R et L

o e et sl

e The. federal government lmuts its funchng in the IHSS program S ";,»»'»,-T-'_ -

oo T 10 4 maximum howtly cost equivalent to 150 percent of the:
ST minimith ‘houily wage for’ counties without public authorities-
_ - and 200 percent-of the Immmum hourly wage for counties with
- public authorities. The State also limits its partcipationto a- -, _
- maximum-hourly:eost for séivices-Historically, the State nsed ~ -+ =+
the minimum hourly wage as its basis for pay rates to individual
providers, although reimbursement rates afe higher for contract
services, For fiscal year-1999-2000, the department budgeted
. approximately $1.6 billion for IHSS. The counties are responsible
~ for all provider costs that exceed the maximum rates estabhshec‘l
b » a ) . by the state and federal govemments

. In addition to funding for hourly program costs, counties
receive a separate allocation from the State for administrative
costs, Public authorities with state-approved rates also receive

FIGURE 2

Flow of 1HSS Program Funds

' Federal Social.
Security Act— -
. Title XX Program
State . : | Wages
_ General = - IHSS
- Fund ' : i . p=>| Independent
" - Ce oo T viders
- - 5"’% Department of |, 3 Provider
- ' "[ Soclal Services”
Federal Sacial: | - ) =~ ———————" L8| ° Counties
. Security Act— | i} ' © payments | . '
Title XIX Program : o . far Program
via State - I and Administrative
' Department of - . Costs
Health Servu:es
! . . rCounty_ . , . ®
. Countles  je=di Shareof ®
) . Providers'

Wages




-reimbursement.fortheir administrative costs: @ = 2
Signiicant New Changes in the 1993 "= Currently; the Stateé reimburses public authori- - -+

; : Leglslat!on for IHSS R -_.-.--?i“—fties"with;:approv.ed::;a_tesat.7‘.—:=cents;to-21:-cents'—.---.. =
x Each county miust act as, or estabhsh an ﬁ-wp‘.er-.:l}gurfof-program_Ser_vi_CE_ prow_d ed.
. employer far individual providers.for ‘ ;
: purpcses of collecﬂve bargaining

New Leglsiation Aﬁectmg the IHSS Prog ram
: Counrjes wnthout pubHc authorlt!es need

- toset up an IHSS advisory committee. I July 1999, the goverriof 51gned 150 Jaw -
-'-HAssembly Bill 1682 and Senate Bill 710, which
e e:t asrnlcnp;ent’s rect’quest éach county with\r #may-significantly.affect the administration;= w5 - ¢
e s o e ot | mehods of service delivecy, and costs o the
. : - THSS program. In particular, on or before
° The State established Its funding . January 1, 2003, counties must themselves act
;%%gib‘ft'on limit for flscal year 1999- as'the employers for individual providers in the
: IHSS program. for purposes of collective bargain-
R ——— Il ing or establish or contract with entities that

will fill this role, Although the counties still
have the same service options described in the |
1592 1eglslatmn individual providers will now have an
employer for the purposes of collective bargalmng

SCOPE AND METHODOLOGY | | e
Chapter 206, Statutes of 1996, requires the Bureau of State

Audits (oureau) to review the performance of the first [HSS -
public authority with a reimbursement rate approved by the
State. The bureau was to begin the review one year after the
effective date of the public autherity’s approved reimbursement
rate and was.to give special attention to the health and welfare
of the recipients under the public authorlty. Specifically, the
bureau was to determine the degree to which the public author- -
ity delivered all required services, affected out-cf-home
placement rates, responded promptly to recipients’ complaints,
and fulfilled any other expectations the department deemed
relevant, The bill also directed the bureau to recommend any -
changes to the law governing public authorities that will further

ensute the well-being of recipients and the most efficient deliv- )
ery of required services.

In March 1998; the public authority in San Mateo County was
the first to have the State approve its reimbursement rate. In
addition to reviewing the San Mateo public authority, we also
. - evaluated the public authorities in Alameda and San Francisco
counties because webelieved that they had functioned long
enough to allow us to draw conclusions about their opérations




Dl L

~ Alameda and Saiy Francrsco countles Have operated pubhc
.- authorities for 1n-home supportive services since May 1996 and

; . September 1996, respectively The Alameda County pubhc ST e
R ;'.":;‘authonty receéived rate approvai in. February 199%-and the: State _
o _approved San’ Francrsco s rate in September 1998 In' contrast '

the pubhc authorities of Contra Costa, Los A.ngeies, and S
Santa Clara counties-had not sufficrently established their e

. operatrons Gdid-1iot have theirTates Approved at tHE time of -
- .our réview. We also surveyed-11 counties that do not have

pubhc authorities to allow us to compare their servu:es with
those publrc authorities furnlsh

- ’ To obtain an understandrng of the IHSS prograrn in general as.
well as the public authorities’ responsibllities and requirements
_in supporting IHSS, we reviewed relevant laws, regulations, and

pohcies. ‘We also conducted interviews with staff at the depart-
ment as well as at the Department of Health Services,
the counties, and the public authorities,

In dddition, We interviewed fepresentatives of a home-care

contractor, representatives of employee unions and other
interested parties t0 obtain their perspective on the irnpact of
public authiorities, Overall, the representatives expressed supp ort
for the concept of the public authority program, but voiced
concerns about inadequate trammg, the difficulty of providers
in obtaining higher wages because of the State’s limited funding
of program costs, a'lack of program standards fot carrying out

‘and measuring program performance, or the inability of regis-

tered providers in some countes te find work,

We cbtained statistical data and available anecdotal evidence on
the three public authorities’ registries to determine if they meet
the statutory requirement that each public authority estabhsh a
registry.to assist reciplents in finchng THSS prowders

To deterrmne if the three public authorities we revrewed are
complying with other statutory mandates, we examined theit
policies and procedures for screening provider applicants, train-
ing, and tracking and resolving complaints. Further, we ‘
reviewed selected attenidance records for orientation and train-
ing sessions offered by the public authorities. At the San Mateo
public authority, we verified that county background checks
were done and that providers received orlentation handbooks.




However, b_ecause 50 many factors affect out-of: home placement

R A S

" Wéalso 1ntemewed— pubhc authonty 7 staff about Tow- thEY met L

- Hed certain characteristics of THSS recipients and providers in .

‘the. requirement for providing the personal -care 0ptmn for o
. S .recrprents quah.f)nng under Tlﬂe }LIX of the Socral Secunty Act

Using the department’s database of 1HSS mforrnatlon, we ldE‘.I‘lT_L

the State and searched for similarities and differences between S
those populations in counties with-and without public

authorities, In addition, we assessed the level of service for IHSS
recipients in each county by comparing IHSS service hours -

authorized and paid for, or delivered, during a recent 12-month

period, Further, we compared the levels of service delivered by

the three counties we assessed both before and after they estab-

lished their public authorities so that we could determine

whether the public authorities have had any impact on the 1eve1
of services for [HSS recrprents

.Pir_rally, we requested a legal opinion from the Office of Legisla-
tive Counsel (Counsel) regarding the extent to which the use of
a public authority relieves the State or county of the liability

potentially arising from the provision of IHSS services: The C
Counsel’s opinion 1s that the existing code adequately exempts

" the State'and counties from the liabilities associated with neglhi-

gence or intentional acts committed by individual providers of

IHSS who are eraployees of a public authority. &

13
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. SUMMARY

many counties administer the delivery of the In-Home
Supportive Services (1HSS) program for the aged, blind,
and disabled, and increase counties’ costs for this program, the
State’s Department of Social Services {department) will need to
monitor each county’s effectiveness to ensure the program
benefits both recipients and service providers, The new legisla-
tion requires counties to act as, or establish, an employer for
IHSS individual providers for the purpose of wages and benefits
and other terms and conditions of employment. However, the ,
- new law does not clearly state which counties have to comply @:
with that requirement. To limit costs and exposure to liabilitles, ' -
most counties that must comply with the new requirement will ™
probably use public authorities, which are separate public enti-
tes established by counties for specific purposes, such as to act
as an employer for individual providers. A few counties may :
. increase their use of home-care contractors to provxde program .
services, However, neither the department nor the relatively
small number of existing public authorities have accumulated
data necessary to show that public authorities serve program
recipients any more effectively or efficiently than do other
methods of administering program services. In addition, many
counties that do not have public authorities repott delivering
‘in-home supportive services similar to those supplied by coun-
ties with public authorities. In fact, because the department has
not established definite program standards, existing public”
authorities differ in the manner and extent that they supply
expected benefits to recipients, provide access 10 training for
individual providers, and obtam information on prov1ders
backgrounds.

’% ecause legistation enacted in July 1999 will affect the way

l




CEE _NEW LEGISLATlON WILL: ‘PROBABLY PROMPT MANY

. ADMINISTER THE DELIVERY OF IHSS_

COUNTIES TO-ESTABLISH. PUBLIC-AUTHORITIES TO

ot v orr oo e A L LS

Recenﬂy enacted legislaflon will cause COuntlES to. exarmn'e theu:._,.-i_

i+ 7, THSS prograrns and prompt mafyy courities.to.change haw. they " :

1.7 acsinister tHe delivery of services. Although the new législation -+
- needs clarification; it -still allows counities several options for: the, o

delivery of IHSS. It is too early to-predict with assurance how

. counties will respond tg the new law. However, even though :
~ little information exists to demonstrate how THSS recipients are

beneﬁted many counties will probably establish a public
authority or contract with a nonprofit group or association to
serve as the employer for individual providers. We base this
conclusion on our analysis of the legislation’s requirements and
the liabilit_ies associated with acting as employer for individual

- providers, as well as interviews with county IHSS administrators.

i

B -

—

Liabilitles associated with
acting as employer for
individual praviders will

Jikely cause many countles

to'establish public

‘authorities to avoid.

these risks,

The new legislation does not require-éach county to'establish a
public authority, but the law does require that each county act
as, or establish, an employer for purposes of negotiating wages

- ‘and benefits and other terms and conditions of employment

between public employers and public employee organizations,
This new mandate allows counties to choose one or a combina-
tion of these current modes of delivering services: using public
authorities or nonprofit groups or associations; contracting with
government, nonprofit, or proprietary agencies; hiring county
civil service employees; or directly acting as the employers of
individual providers, The law further allows counties to.enter

" into regional agreements with other counties to provide an

employer for purposes of negotiating wages and benefits and

_other terms and conditions of employment..

Because home-care contractors and county civil service employ-
ees currently cost more than individual providers and because of
concerns over the continuity of services, ,many'counties may’
keep using individual providers to deliver program services. To

avoid the potential Habilities associated with acting as employers

for individual providers, we anticipate that counties continuing -

~to use individual providers-for program services will likely

establish public authorities or contract with nonproﬁt groups to"

act as the employer for these providers.




o .A!though new !egaslat;on

. will requ;re countles with-

o more than .500 IHSS cases -

" to offer the “individual
" provider employer .

" option” to reclpients, the

~ law does not give clear

guldance to those with
fewer cases.

" Th& New Legislation Does N-o't Clearly: State Which Counties’
"'f“-_Must Prowde Employers for Indlvndual Providers -

‘One pr pr0v151on of the new law requires that count&es mth IToIe '
than 500.IHSS cases must: offer the ”mdmdual provider

'_employer optmn” :upen the request ofa rec1p1ent in addition to. -

any type.of service prowder counties. may choose Thls lmphes

. thosg counties with 500 or fewer cases do not have to comply -

with the. reqmrement However, the. statute does not clearly
define an individual provider employer option. Altexnanve

' 1nterprefcat10ns could Be that'éither.counties with'500 or less’

IHSS cases do not have to offer individual providers to their IHSS
recipients, or that those smallef counties would not have to
comply with the requirement to provide an employer for
individual providers in their communities. To interpret the
requirement in a manner that is consistent with federal law and
regulations and relevant state law, counties vrith 500 or less THSS
cases would have to allow their recipients to employ anyone
they chose, including individual providers, but those counties
would not have to provide an employer for individual providers
for the purposes of negotlating wages and benefits and other
terms and conditions of employment. Because the law is not
clear, 20 counties in the State with 500 or fewer IHSS cases will

not be certain how they must comply with the new legislation. @‘

" Counties We Surveyed Are Not Certaln How They Will

Comply With New Program Requirements

We asked 17 counties that currently do not have a public
authority how each intended to provide an employer for indi-
vidual providers. Overall, they responded that they were just
beginning to assess the new legislation and its impact on their
programs and were uncertatn how they would meet the new
requitements. Because they have not had sufficient time to study
the options available for providing an employer for individual
providers, most county administrators were tentative in their
responses to our questions. Although only one county reported
it was in the process of establishing a public authority, approxi-
mately half of the county administrators did say they probably
would consider a public authority. Two counties said they were

- considering contracting with a nonprofit group to act as the

employer for individual providers and another county said it
was considering using a home-care contractor to provide pro-
gram services. Another county responded that it does not intend
to formulate plans until it receives more guidance from the 9
State. Some of the counties that are considering estabtishing




public authorities cxted nmltlple reasons for dcnng 50, 1ncludmg "__ =

the counties’ wish to ehmmate the- liabilities assomated with=". - . =

: bemg employers rec1p1ents’ oppoéi’uon to pIOVldEIS supplied by

ers, and the thher cost: of contract provxde:s n adchtlon, - e _
managers fiom 11- ‘counties. voxced concern over the ant1c1pated

-additional cost of delwenng program services.- Three also~

Lo S Py

H:stoncaﬂy, indfvidual
providers; ‘have been

' the least expensive way
to deliver in-home
supportive services.
Generally, those counties
without public authorities
pay Individual providers
minimum wage,

- indicated their concem about the State’s 1ack of cormmtment n

shanng those addlttonal cos‘_ts
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Many Counties Will Probabiy Continué Using lndlwdual _
Providers as the Primary Means of Delivering [HSS

The new law allows counties to continue the methods they
currently use to supply IHSS, and we anticipate that many
counties will continue to rely on individual providers as their
primary means of-delivering services, Counties and public
authorities currently use individual providers to deliver

98 percent of program services because of these providers’
availability and the higher costs of the other options. As we
mentioned in the Introduction, many individual providers are
relatives or acquamtances of the reupmnts thaeyr serve.

Most counties furnish a high percentage of their authonzed

© services through individual providers, From May 1998 through

April 1999, counties met the demand for individual providers
from approximately 53.percent to 99 percent of the time, with
49 counties achieving 90 percenit or higher. These high percent-
ages are due, in part, to the fact that many recipients had |
already arranged for their providers when they applied for

-assistance. As of April 1999, the percentages for IHSS recipients

in the State’s 58 counties who indicated they required helpin
locating pmv1ders ranged from zero to 62 percent, with less
than 20 percen‘c of recipients in 38_ counties requlnng help

-Of the available options for serwce providers individual prowd- o

ers are currently the least expensive alternative, another factor

that we expect to encourage the use of individual providers,

Generally, all of the counties that have not established public |
authorities pay individual providers the state minimum wage of
$5.75 per hour. In addition to wages, hourly costs include
employers’ payroll taxes. Some counties also use county civil
sefvice employees or home-care contractors to deliver IHSS. The -
6 counties that also use civil service employees pay hourly costs
ranging from $5.75 to $16.50 for employees.’ The 12 counties
that engage home-care contractors as well are currently paying




them $§2.77 o0 $14775 per—hour Often, Tountesand pubhc _
-authorities usé therelatively-costly-contractors or-county —=—""

' employees when- reciplents ‘have hard-to; fﬂl needs or. they T L-u.::.
= Hdnnnt—locate an mdmdual prcmderr

PRI - p ey rg e e e
o - Tetwee oo —:. P Ea el

IR A prowswn of the new leglslahon will ensure that many coun- et
= =21 - ties: contirnue to-use individual provu:lezs as well The new law _' :
' wal service and contract © Tequires that counnes with more than 500 IHSS cases offer ~

workers earn_up.ta. IECIplEI'ltS the opnon of using mdmdual ‘providers upon the “«... -

$16.50 and 3?4 75 per~-~_.~-request of a recipient--As of Apn_l_ i999 32 of the 52 ccrunttes
hour, respectively.

that have not already established public authorities had. a
caseload greater than 500. Because the department’s data indi-
cate that many individual providers statewide are relatives or
acquaintances of the reciplents they serve, we believe it is highly

- probable that many recipients in each of the 32 counties will ask
to retain current providers. Consequently, we anticipate these
counties will have to offer their recipients the option of choos-
ing individual providers.

DUE TO DIFFERING REIMBURSEMENT FORMULAS,
"RISING COSTS FOR INDIVIDUAL PROVIDERS MAY

.LEAD SOME COUNTIES TO USE A MORE EXPENSIVE @
METHOD OF DELIVERING SERVICES -

The history of existing public authorities, current funding
provisions, and the ability of the State to limit its funding of
cost increases for individual providers, all indicate that program
costs in general will rise, and costs to the counties in particular
will likely increase, However, as the costs for individual provid-
ers tise, it may become practical for some counties to increase
their use of contract pmwders although this is a more expensive
method of delivering program services. Because the State pays a
greater portion of the total hourly costs of contract providers
than it does for individual providers, the more expensive
_contract providers may become a cost-effective option for the
counties while increasing the costs to the State,

Establishing an Employer For Individual
Providers May Increase Costs '

Several factors encourage rising program costs, especially for
counties. At each of the public authorities with approved rates
individual providers have joined employee groups and
collectively bargained for higher wages and benefits, In the
future, individual providers of some new public authorities will
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its.financial participation in the costs of individual prom’deré s

. The Stafe establishes ~~  independent.of agreements reached by: counties and publiear el
. fts level of funding .., authorities.y with employee groups.- Further, counties may foti « 2w
"fndependent of . E Teduce any recipient’s-hours of sefvice below the amount’ deter- o
- - ogreéefents.coin n‘es _'- ** ' mined hecessary under the department s Uiniform assessment
S Cand pubHc autharitles- e Vo gmdelmes ‘Withouta cornm1trnent from the State to share in. B RS
reach through | - higher costs, counties may assuine a greater portion of higher
collective bargainmg service costs when employee groups negotiate for higher wages -
with providers. .~ - - - and benefits. We contacted 17 counties that currently do not

have public authorities, 10 of which wefe concerned about their
potentially increased financial burden.

, ' ‘ In the three counties with public authorities that we visited,
. individual providers currently earn negotiated wages of §6,
$6.05, and $7 per hour—25 cents to §1.25 above the State's
" hourly minimum wage. Another county’s public authority has
entered into an agreement with its employee organizations to
pay $6.25 per hour now and $6.75 beginning in April 2000.
Furthermore, as of June 1999, the San Francisco public authority .
. ‘ is paying an additional $1.23 per hour for health care benefits
y . L for its individual providers who enroll in the county’s health
@ A care program. Three union repr'esentatives- we interviewed
' indicated that higher wages and benefits for IHSS providers are a
priority. If futiire public authorities follow currentpatterns, the -
o . counties that currenﬂy pay the State’s hourly minimum wage
= - will eventually be paying higher wages and benefits to indi-
vidual prowders of in-home supportwe services.

"Even if counties ag;ee with employee groups to pay higher
wages and benefits, the State, through the annual budget act or
other statutes, can limit its financial participation in those
increased costs, During fiscal year 19 99-2000, for wages negoti-
ated by public authorities, the State will pay 80 percent of the
nonfederal share of increased costs, but will limit its added
participation to 50 cents above the hourly statewide minimum
wage. However, the legislation is silent on the State’s participa-

~ ton in the costs of benefits. As a result, for fiscal year 1999-2000,
the counties will be responsible for the nonfederal portion of .
hourly wages that exceed $6.15 per hour In addition, the degree.
10 which the State helps to pay future increases in costs for

- individual providers may vary. '




L . May Cause Some:Gounties to: Use More Contractors e
T 1‘ o to Delxver Program Serwcesi
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_ 'Although We'BXpett T many CD‘LJ.IltlESYWIH estabhsh pubhc authori-
- ties.to employ individual prowders some counties may choose -
" to increase their use of home:care contractors to dehver in-home -
" “supportive sérvices, Two of the three union representatwes we'
. interviewed mchcated that some counties may use more contract
fe i s ow DIOViders because of ‘rhe funding provmon in

Under Current:Funding- P-i‘oifision's,-Risiri'g Cost§ L i ,®

_‘rhe new Fw and

contractors create fewer admmstratwe demands on the countLes
© than pubhc authorities.

We interviewed the administrators from 20 selected counties
and 12 indicated that their counties did not see much benefit in
using contract providers. They cited such reasons as limited
services from contractors and contractors fail to provide addi-
tional benefit to program recipients beyond the supervision and
limited training the providers receive. Three counties reported
that higher costs for contract providers would prohibit their
extensive use, However, one county reported that a program
that engages contractors is easier to administer than one involv- &
ing independent providers because such a program does not.

require establishing a public authority and additional staff.

Because the State pays a

~ greater portion of hourly
wages for contract

* providers, state and

federal program costs

would increase while

county costs may-not.

Under certain circumstances, switching to contractors for IHSS
will add to the program costs of the state and federal
governments, but may not significantly increase counties’ costs:
. Contract providers, who are more costly overall, may become
counties’ cost-effective alternative to administering individual
providers. The howrly cost of contract providers to the 12 counties
“that cur:ently use them ranges from §9.77-to $14.75, or
170 peicent to 211 percent of the rates those counﬁes pay their
individual providers. Nonetheless, the State pays a greater
pomon of the hourly cost for the contract providers. A county
with 4 statewide average caseload mix of rec1p1ents ehg1ble
for Title XI1X and Title XX; and that pays $7 per hour to its.
individiial providers could pay approximately $9 per hour for
contract providers without increasing its own costs. Conversely,
. the State’s share of the cost would increase by approximately
77 cents per hour served. Similarly, because the federal govern-
ment currently contributes 51,55 percent of the hourly costs for
eligible recipients for Title XIX—up to 150 percent of minimum

. " hourly wage for counties without public authorities and up to Q
' 200 percent of minimurn wage for counties with public




@ L ' authorities—its costs wil} also increase. Our calculation uses the .7 - -

e fUNAIRE. provisions in the new law.and assumes payToll taxes -

.-;,_.-'-_.;,:. ,;»'—.'—.-:_m —=—and berefits- approx_lmate 10 percent of wages and have the

e e . same federal and state parhmpahon rates, We cannot prechct the R
S : number of individual provider homs, Lf any, that coun’ues may RS ‘

. convert to contract promders R

7“7 THE DEPARTMENT AND THE COUNTIES HAVE NOT
©wzmoevenzi | CYET DEMONSTRATED. THE EFFECTIVENESS OF - -
© - PUBLIC AUTHORITIES IN ADMINISTERING IHSS

Although more counties are likely to establish public authorities,
neither the department nor the existing public authorities have
accurnulated consistent, relevant data that show whether public
'; - B authorities’ activities provided additional benefits to the health
T ~and welfare of [HSS recipients. Thus, we cannot quantitatively
e . comipare any benefits with the costs to the 1HSS program, nor
LA can we predict whether the new legisiation will eventually
o E benefit recipients. However, administrators at the three public
_ authorities we visited have indicated that increasing providers'
' “ : wages and health benefits will raise the level of service delivered
@ o "" - o to IHSS recipients by raising provider morale and attracting
o more qualified candidates. :

¢ i

. Al’ehDUgh the law and the departrnentidentify potential perfor-

'l:.'-;'li!wn g o -uﬁ

I - mance measures, the department has not developed specific
“Although the law and the  performance standards. The manager of the department’s Adult
“department identlfy - Programs Branch, which administers the IHSS program at the

; potential performance

state level, offered several reasons why the department has not-
accumulated detalled data and developed in-depth standards to
measure the perfoi'mance of public atthorities. First, according
performance standards, to the manager, the department has not had the resources to

' monitor the qualitative aspects of program activities. In addi-
tion, the department indicates that the local agencias implement
the program, so it should be subject to local evaluation.
Furthermore, the department intends to rely on our study of the

public authorities’ performance mandated in the Welfare and
Institutions Code.

measures, the department
has not developed specific

- Staff at the public authorities and the counties we visited believe
that public authoritles’ activities improve services to IHSS recipi-

, ' : ents, but these staif have not accumulated firm data to support
@ o _ ' this belief. For example, San Mateo County staff maintain
information on the ievels of service furnished recipients, resolu-
tions of complaints from recipients, and eligible individuals who




must be placed out of the1r homes for care bec:ause they can no

"—c_i y the _;—_ 7. the San_ Mateo - @
intain ,__ L ‘on the THSS' providers = .
from the reglstry that it refers to rec1p1ents However, the: county

N -;_currenﬂy has no. centrahzed datas system o Lifik providers’ e Dok
“ . activities to- recrprents satrsfactron with the THSS program er to S
o report on: the public authority s performance in meetmg

e _ program expectatrons ‘The fact that tHe' pubhc ‘authorities for

The San Franc:sco pubHc
authority Is currently
‘developing a system for
evaluating the quality
and effectiveness of jts
IH5S program.

evaluate the suceess of future activities. The public authority is g

-late sufficient comparative data to evaluate program changes,

'San Mateo.and Alameda counties could not produce from their :
" computerizéd §ystams &1t 6f THSS’ recrprents served by regrstry‘"—*-”- e

workers illustrates their inabilityto ¥nk information, Instead,” S
this information would have to be complled manually

- The San Francisco pub]ic authorlty is currently developing a

system to accumulate data it has identified as necessary for
evaluating the quality and effectiveness of its activities and the
THSS program. According to the public authority’s executive,
director, because data have not been accumtlated from periods
before the establishment of the public authority, it is not pos-
sible to identify how its current activities have affected the
health and welfare of recrprents However, the new system will
help the public authority establish baselines that it can use to

evaluating both its and the department’s needs for program
information and plans to accumulate data on recipients, provid-
ers, and the program accomplishments and costs ofits service .
delivery system. The public authority’s executive director antici-

pates needing a year and a half to complete the systemn model

and accumulate baseline data and up to three years to accumu- '

The law requires the department to report annually to the
Legislature on the public authorities’ capacity to meet their
intended purpose. The report is to include an assessment of the
public authorities’ effect on the quality of care delivered to IHSS
recipients. However, the departinent’s information system does
not gather the data required to make those assessments, nor
have the public authorities accumulated the data.

The department polls the public authoritles to obtain
information that includes program statistics relating to such
matters as provider retention and turnover, new Costs oI savings,
and recipient satisfaction. However, the public authorities _
sometimes respond that the data are not available or they have

not completed comparisons to performance in periods before @
they established public authorities. In addition, public




‘ 'authonﬁes reportetl that they did not track their effect orl the Sl e
hospitalization: rates of THSS" recipients: Thus; the department e e

' do€s not always havé information- essarmal to monitonng the' = o
IIHSS program | {o IEpOI‘t to the Leglslature. L e

: BEFORE THE RECENT. LEGISLATION FEW COUNTIES

B [ Py T T g a1
Between enactment of the
1992 legisiation and

June 1999, only six
counties elected to
administer IHSS services
w!th pubﬁc autharitles.

=

REPORTED THEY WERE CONSIDERING ESTABLISHING
A PUBLIC AUTHORITY o

,—.—_—- re, e et

For multlple reasons, coun’ues have been slow to partmpate in"
the public-authority program. Since the enactment of the
enabling legislation in 1992 until June 1999, only six counties
have elected to establish a public authority to administer the -
delivery of in-home supportive services. In March 1999, the
department conducted a survey of counties to identify those
interested in establishing public authorities. Of these counties,
13 reported that they had considered establishing a public
authority but decided against it; 8 counties said they do not
want a public authority; 23 counties stated that they have never
discussed using a public authority; 7 reported they are consider-
ing whether having a public authority is a good idea; and 1 did
not respond to the survey.

~ Prior to the passage of recent legislation requiring each county

to-act as or establish an employer for individual providers of
THSS, we surveyed 11 counties, of which 6 reported they did not

. want to establish a public autherity. They cited various reasons

for their decislons; some counties did not want to be the provid-
ers’ employers and some were happy with their contractors.

_Another reported that providers had not shown much response

to efforts to unionize. In addition, county officials felt their
current level of service was adequate, they did not see the value
added by a public authority, and they did not want to increase
costs and add another layer of bureaucracy to the IHSS program.

-In contrast, 1 county reported it was in favor of a public author-,

ity because it believed higher wages would enc'ouragé more
providers to participate in the program. Officials for 2 counties.

felt that a public authority would provide better registry services

and training, but these counties were concerned about escalating’
costs. The respondents for another county believed higher wages -
would attract more providers but felt it could perform all of the
functions without a public authority.




+ " CERTAIN DATASUCEEST THAT BUBLIC =507 AT IS

Qur analysls reveé."ed_
few differences In the

level of services pro- -
‘vided between counties -
with ond without
public authorities.

- rtequirements::Generally;10 counties responded-that.they. ﬁéf@' o
' considering: their optionsyincluding establishing a public.~-

We survéyed fhesel.-l counties again aftér-the passage of-tﬁe Cermim g
new legislationi.and-asked.how they.intended.to comply with its...: @

authonty, and. 1 county repotted it waj inl the process of creatm g™

A public: authon’cy The: Appendlx presents the updated results of _' -
L our survey., ,
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AUTHORITIES MAY NOT PROVIDE MORE
SERVICES TO ELIGIBLE 1HSS RECIPIENTS

Although no data exist to definitively demonstrate the impact of
the three public authorities we visited on the health and welfare
of THSS recipients, certain data suggest that establishing a public
authority does not significantly affect thelevel of services

. eliglble individuals receive,

Using informaﬁon collected by the department in its Case
Management, Information and Payrolling System, we indepen-
dently analyzed data related to the level of service THSS
recipients receive In each county, and found few differences @’:
between counties with or without public authorities. Because :
public authorities primarily support individual providers, we

_compared the IHSS hours authorized for delivery by individual

providers to the hours the providers actually served. In addition,

~we compared total authorized [HSS hours to total hours actually

supplied through all modes of service. We used data from a
recent 12-month period to perform our analysis, Even though
department staff have mdlcated factors other than the availabil-
ity of providers rnay affect the data, such as ternporary stays in-
care facilities, services refused by recipients, or temporary alter-
nate sources of care, nothing came te our attention that suggests
these factors affect one county’s data more than they influence
any other county's data. Figure 3 presents statewide data on the
degree to which individual providers supply authonzed services
to THSS recipients.
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Our analyses revealed that from May 1998 through April 1999,
recipients in San Francisco, San Mateo, and Alameda.counties
received 97 percent, 95 percent, and 94 percent, respectively, of
IHSS hours authorized and served by individual providers.
Although these three counties were able to fulfill most needs for
authorized program services, their performances are generally
comparable to the performances of most of the other 55 coun-
tes as represented in Figure 3, Among the State’s 58 counties,
the three ranked 9%, 22, and 31*; respectively, in their success
-in delivering authorized IHSS through individual providers. For
the same period, the City and County of San Francisco,
San Mateo County, and Alameda County performed similarly in
delivering authorized IHSS hours through all modes of service,

' Additionally, we compared the level of service individual provid-
-ers delivered in these three counties during the period May 1998 -
. through April 1999 to a similar 12-month period during fiscal
year 1995-96, when the counties either had just established
. their public authorities or had not yet established them. The
San Mateo public authority implemented services meefirig
minimum requirements in March 1995, the Alameda public
authority began its registry operations in May 1996, and the
San Francisco public authority began its registry operations
in the summer of 199¢ Again, these counties offered a reason-
ably high percentage of-authorized program services through




'~ individual providers both before and after they created theu‘

'public authorities, Plgure 4 {llustrates what percentage of recipi-
ents in the three counties received authorized [HSS hours sup-

. phed by indmdual prowders in the two penods

- FIGURE 4

* Authorized IHSS Hours Served by Individual Providers
- Before.and After Establishment of Public Authorities
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The levels of service for San Mateo and Alameda counties were
similar fo