STATE  OF'CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 300

84 "RAMENTO, CA 95814

F i: (916) 323-3562

FAA: (916) 445-0278

E-mail: csminfo @ csm.oa.gov

February 20, 2004

Ms. Bonnie Ter Keurst

County of San Bernardino

Office of the Auditor/Controller-Recorder
222 West Hospitality Lane

San Bernardino, CA 92415-0018

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

RE: Adopted Statement of Decision
False Reports of Police Misconduct, 00-TC-26
County of San Bernardino, Claimant
Pend Code Section 148.6; Statutes 1995, Chapter 590 et d.

Dear Ms. Ter Keurst:

The Commission on State Mandates adopted the attached Statement of Decision on

January 29,2004, State law provides that reimbursement, if any, is subject to Commission
approval of parameters and guidelines for reimbursement of the mandated program; approval of
a statewide cost estimate; a specific legidative appropriation for such purpose; a timely-filed
claim for reimbursement; and subsequent review of the claim by the State Controller’s Office.
Following is a description of the responsihilities of al parties and the Commission during the
parameters and guidelines phase.

. Clamant's Submission of Proposed Parameters and Guidelines. Pursuant to
Government Code section 17557 and California Code of Regulations, title 2, sections
1183.1 et seq., the clamant is responsible for submitting proposed parameters and
guidelines 30 days from the adoption of the Statement of Decision. However, in
accordance with the Commission’s February 2, 2004 correspondence, an extension of this
deadline is granted to March 22, 2004, See Government Code section 17557 and
Cdifornia Code of Regulations, title 2, sections 1183.1 et seq. for guidance in preparing
and filing a timely submission.

. Review of Proposed Parameters and Guidelines. Within ten days of receipt of
completed proposed parameters and guidelines, the Commission will send copies to the
Department of Finance, Office of the State Controller, affected state agencies, and
interested parties who are on the enclosed mailing list. All recipients will be given an
opportunity to provide written comments or recommendations to the Commission within
15 days of service. The claimant and other interested parties may submit written
rebuttals. (See Ca. Code Regs., tit. 2, § 1183.11)
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o Adoption of Parameters and Guidelines. After review of the proposed parameters and
guidelines and al comments, Commission staff will recommend the adoption of the
clamant’s proposed parameters and guidelines or adoption of an amended, modified, or

supplemented version of the claimant’s origina submission, (See Cal. Code Regs,, tit. 2,
§ 1183.12)

Please contact Tina Poole at (916) 323-8220 if you have any questions.
Sincerely,

A

PAULA HIGASHI
Executive Director

Enclosures. Adopted Statement of Decision; Hearing Transcript
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BEFORE THE
COMMISSION ON STATE MANDATES

STATE OF CALIFORNIA
IN RE TEST CLAIM ON: No, OO-TC-26
Pend Code Section 148.6; Statutes 1995, False Reports of Police Misconduct
Chepter 590 Statues 1996, Chapter 566 STATEMENT OF DECISION PURSUANT
Statutes 2000, Chapter 289, TO GOVERNMENT CODE SECTION 17500
Filed on July 2, 2001, ET SEQ.; CALIFORNIA CODE OF
, : REGULATIONS, TITLE 2, DIVISION 2,
By County of San Bernardino, Claimant. CHAPTER 25, ARTICLE 7
(Adopted an January 29, 2004)

STATEMENT OF DECISION

The attached Statement of Decision of the Commission on State Mandates is hereby adopted in
the above-entitied matter.

;%%/%J 4-20-64

PAULA HIGASHI, Exagutive Director Date




BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON: No, OO-TC-26

Penad Code Section 148.6; Statutes 1995, False Reports of Police Misconduct

g{;taﬁ:; 3%%0 Stg}“tets 1223 Chapter 586, | STATEMENT OF DECISION PURSUANT TO

, Lhapter 268 GOVERNMENT CODE SECTION 17500 ET
Filed on uly 2, 200 1, SEQ.: CALIFORNIA CODE OF
REGULATIONS, TITLE 2, DMSION 2,
CHAPTER 2.5, ARTICLE 7

(Adopted on January 29, 2004)

By County of San Bernardino, Claimant.

STATEMENT OF DECISION

The Commission on State Mandates (Commission) heard and decided this test claim during a
regularly scheduled hearing on January 29, 2004. Bonnie Ter Keurst appeared on behalf of the
County of San Bernardino. Allan Burdick and Pamela Stone appeared on behalf of the
California State Association of Counties. susan Geanacou appeared on behaf of the Department
of Finance (DOF).

The law applicable to the Commission’s determination of a reimbursable state-mandated
program is article X1l B, section 6 of the Cdifornia Congtitution, Government Code section
17500 et seq., and related case law.

The Commission adopted the staff analysis at the hearing by a vote of 4-1.

BACKGROUND

The Commission received a test claim filing on Pena Code section 148.6 from claimant, County
of San Bernardino, on July 5, 2001.> Statutes 1995, chapter 590 (AB 1732) added section 148.6
to the Penal Code. This provision made it a misdemeanor for any individua to knowingly file a
false complaint against, a peace officer. It aso required that any citizen filing a report must sign

an infonnational advisory regarding the misdemeanor. AB 1732 was sponsored by the Los

! The motion was to approve the staff recommendation, with guidance that the development of
the parameters and guidelines take into account any effect on the Peace Officers Bill of Rights
(CSM-4499) parameters and guidelines,

2 The test claim filing was dated July 2,2001. June 30 fel on a Saturday in 2001, therefore the
filing deadline for establishing a July 1, 1999 reimbursement period pursuant to Government
Code section 17557, subdivison (c), and the operative regulations, was delivery or postmark by
Monday, July 2,200 1. The potential reimbursement period for this claim begins no earlier than
July 1, 1999.
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Angeles County Professional Peace Offlcers Association and supported by a number of law
enforcement agencies and associations.® The goals of the legisiation, according to a September
5, 1995 letter from Assemblywoman Paula Boland were to “discourage these malicious reports,”
which could be damaging to the personnel record of the officer accused, and aso to “save the
state a substantial amount of money . ., [which] could then be used towards putting officers out
on the street, thereby enhancing public safety.”

In 2000, Penad Code section 148.6 was amended to add subdivision (a)(3): “The advisory shall
be available in multiple languages,”

Claimant% Position

Claimant alleges that the test claim legidation requires the following reimbursable State-
mandated activities:

. warn al citizens making a cornplaint against a peace officer and advise that a false report
can be a misdemeanor;

. make the advisory available in the language of the complainant;
¢ explain the form to the citizen.

Claimant alleges costs from spending approximately 15 minutes explaining the form to the
complainant. “Additiondly, athough the Department of Justice has provided trandations of the
forms, if the citizen desiring to make a complaint does not speak English, it takes additiona time
for staff to download and print the form in the language of the citizen complainant,” Claimant
estimates annua costs for complying with Penal Code section 148.6 at $52,000.

State Agency’s Position- *

The Department of Finance's (DOF’s) August 9, 2001 response to the test claim alegations
argues that there is no reimbursable ‘state mandate stemming from the test claim legislation.

First, DOF asserts: “Although Section 148.6 of the Penal Code may result in costs to local
entities, those costs are not reimbursable because they are not unique to local:government.” This
argument is described and analyzed below, under “Issue 1 .7

Next, DOF critiques the time and cost -estimates for the claimed activities, stating that,some are
discretionary, others are required by prior law, and ultimately, that providing the advisory on the
legal consequences of filing a false report will result in a reduction of complaints filed, which
“‘would more than offset any costs associated with this test clam.” These individua contentions
will be described in greater detail in the analysis below. No comments were received on the
draft staff analysis.

3 Claimant was not identified as a sponsor or supporter of the legidation.
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COMMISSION FINDINGS

The courts have found that article X111 B, section 6 of the California Constitution* recognizes the
state constitutional restrictions on the powers of local government to tax and spend? “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmenta functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles X111 A and XIII B
impose. " A test claim Statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to- engage in an activity or
task.” In addition, the required activity or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previoudly required level of service.

The courts have defined a “program” subject to article X1l B, section 6, of the California
Condtitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy,, but does not apply generaly to al residents and entities in the state.” To determine if the
program is new or imposes a higher level of service, the test claim legidation must be compared
with the legal requirements in effect immediately before the enactment of the test claim

4 Article XIIl B, section 6 provides: “Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local government for the costs of such program or
increased level of service, except that the Legislature may, but need not, provide such subvention
of funds for the following mandates: (a) Legislative mandates requested by the local agency
affected; (b) Legidation defining a new crime or changing an existing definition of a crime; or

(c) Legidative mandates enacted prior to January 1, 1975, or executive orders or regulations
initialy implementing legidation enacted prior to January 1, 1975 .”

5 Department of Finance v, Commission on State Mandates (2003) 30 Cal.4th 727,735.
5 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

" Long Beach Unified School Dist. v, State of California (1990) 225 Cal. App.3d 155, 174. In
Department of Finance v. Commission on State Mandates, supra, 30 Cal.4th at page 742, the
court agreed that, “activities undertaken at the option or discretion of a local government entity
(that is, actions undertaken without any legal compulsion or threat of penalty for

nonparticipation) do not trigger a state mandate and hence do not require reimbursement of funds
- even if the loca entity is obligated to incur costs as a result of its discretionary decision to
participate in a particular program or practice” The court left open the question of whether non-
legal compulsion could result in a reimbursable state mandate, such as in a case where failure to
participate in a program results in severe penalties or “draconian” consequences, (/d., a p. 754.)

8 Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 835-836.

? County of Los Angeles v, State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.
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legisiation. '° Finally, the newly required activity or increased level of service must impose costs
mandated by the state?

The Cornmission is vested with exclusive authority to adjudicate dlsputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.'2 In making its
deusons, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable remedy to cure the perceived unfairness resulting from political decisons on funding
priorities.”

Issue 1: Is the test claim legislation subject to article XIII B, section 6 of the
California Constitution?

In order for the test claim legidlation to be subject to article XIII B, section 6 of the California
Congtitution, the legislation must congtitute a “program.” In County of Los Angeles . State of
California, the California Supreme Court defined the word “program” within the meaning of
article XIII B, section 6 as one that carries out the governmental function of providing a service
to the public, or laws, which, to implement. a state policy, impose unique requi rements on loca
governments and do not apply generaly to all residents and entities in the state, ' Although the
court has held that only one of these ﬁndmgs is necee%ry, > both will be analyzed here in order
to address one of the arguments presented by DOF.

DOF contends that the test claim legislation does not impose a reimbursable state-mandated
program because it is not unique to local government. This. directly counters the claimant’s
assertion that:

The statutory scheme, .. imposes a unique requirement on local governmen.
Only local government hires peace officers, and only local government is required
to accept complaints against peace officers, Only local government is required to
present to oitizen complainants a warning that the making of a false report can be
a misdemeanor.

DOF correctly argues that the test claim statute affects al law enforcement agencies in the state,
including the California Highway Patrol, the University of California, the Department of Fish

9 Lucia Mar, supra, 44 Cal.3d 830, 835.

T County of Fresno v. State of California (1991) 53 Cal.3d 482,487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284; Government Code sections
17514 and 17556.

1 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

B City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817, County of Sorioma,
supra, 84 Cal.App.4th 1265, 1280,

¥ County ofLos Angeles, supra, 43 Cal.3d 46, 36.
¥ Carmel Valley Fire Protection Dist. v, State of California (1987) 190 Cal.App.3d 521,537.
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and Game, and the Department of Corrections, DOF states that the California Supreme Court
decision in County of Los Angeles supports its position. 16

However, the Commission finds that DOF misapprehends the decision in County of Los Angeles
for support of its argument that the statutes relating to peace officers are not unique to local
government and therefore not subject to reimbursement under the Cdifornia Constitution.
County of'Los Angeles involved state-mandated increases in workers’™ compensation benefits,
which affected public and private employers dike. The California Supreme Court found that the
term “program” as used in article XIII B, section 6, and the intent underlying section 6 “was to
require reimbursement to local agencies for the costs involved in carrying out functions peculiar
to government, not for expenses incurred as an incidenta impact of law that apply generally to
al state residents and entities,” ' (Emphasis added.) Since the increase in workers
compensation benefits applied to all employees of private and public businesses, the court found
that no reimbursement was required.

Here, the test claim legidation is to be followed by al law enforcement agencies, which by
definition are public entities. * The statutes do not apply “generaly to al state residents and
entities,” such as private businesses, Thus, the test claim legislation meets this test for
“program” in that it does not impose requirements that apply generally to al residents and
entities of the state, but only upon those public entities that employ peace officers.

Next, the Commission finds that the test claim legidation satisfies the other test that triggers
article XI11 B, section 6, carrying out the governmental function of providing a service to the
public, to the extent that the test claim legidation requires law enforcement agencies to provide
complainants with information concerning the right to file a complaint against a police officer,
including an advisory of the misdemeanor charge that may be filed if the individual knowingly
makes a false complaint. As discussed by the court in Camel Valley, police protection is one
“of the most essential and basic functions of local government,” ¥ Therefore, governmental
functions required of law enforcement agencies, ultimately provide a service to the public.
Accordingly, the Commission finds that providing the advisory congtitutes a “program” and,
thus, is subject to article XIII B, section 6 of the California Constitution.

However, this finding is only for city and county-level law enforcement agencies. School district
employers of peace officers claims for these statutes are represented in a separate test claim
filing, False Reports of Police Misconduct, K- 14 (02-TC-09). Therefore, the anaysis that
follows is limited to mandate findings on behaf of city and county (local agency) claimants.

16 County of Los Angeles, supra, 43 Cal.3d 46,
'7'1d. at pages 56-57; City of Sacramento, supra, 50 Cal.3d at page 67.
18 Penal Code section 830 et seq.
1 Carmel Valley, supra, 190 Cal.App.3d a page 537.
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Issue 2: Does the test clam legidation impose a new program or higher level of
service within an existing program upon city and county law enforcement
agencies within the meaning of article XIIl B, section 6 of the California
Constitution?

Penal Code Section 148.6

Pena Code section 148.6, as added by Statutes 1995, chapter 590, and amended by Statutes
1996, chapter 586, and Statutes 2000, chapter 289, follows:.

(a)( 1) Every person who files any alegation of misconduct against any peace
officer, as defined in Chapter 4.5 (commencing with Section 830) of Title 3 of
Part 2, knowing the allegation to be false, is guilty of a misdemeanor.

(2) Any law enforcement agency accepting an allegation of misconduct against a
peace officer shall require the complainant to read and sign the following
advisory, al in boldface type:

You have the right to make a complaint against a police officer for
any improper police conduct. California law requires this agency to
have a procedure to investigate citizens' complaints, You have a
right to awritten description of this procedure. This agency may find
after investigation that there is not enough evidence to warrant action
on your complaint; even if that isthe dase, you have the right to make
the complaint and have it investigated if you believe an officer
behaved improperly. Citizen complaints and any reports or findings
relating to complaints must be retained by this agency for at least five
years.

It isagainst the law to make a complaint that you know to be false. If
you make a complaint against an officer knowing that it is false, you
can be prosecuted on a misdemeanor charge.

| have read and understood the above statement.

Complainant
(3) The advisory shal be available in multiple languages.

(b) Every person who files a civil claim against a peace officer or a lien against
his or her property, knowing the claim or lien to be fase and with the intent to
harass or dissuade the officer from carrying out his or her officia duties, is guilty
of a misdemeanor. This section applies only to clams pertaining to actions that
arise in the course and scope of the peace officer’s duties.

Statutes 1996, chapter 586 amended the origind language, adding what is now subdivison (b),
an additional misdemeanor for knowingly filing a false civil clam against a peace officer in his
or her official capacity, with the intent to harass the officer. Statutes 2000, chapter 289 amended
the section, adding subdivision (8)(3): “The advisory shal be available in multiple languages.”

6 Statement of Decision ~ 00-TC-26



Claimant does not dlege a reimbursable state mandate from the addition of the new

misdemeanor charges to the Penal Code. The Cdlifornia Constitution, and the Government Code
expressly disallow a mandate fmding for such reimbursement. Article XIII B, section 6 provides
“that the Legidature may, but need not, provide such subvention of funds for the following
mandates. ... (b) Legidation defning a new crime or changing an existing definition of a crime”
In addition, Government Code section 17556, subdivision (g) provides that the Commission shall
not find costs mandated by the state if the test claim statute “created a new crime or infraction . . ,
but only for that portion of the statute directly relaing to the enforcement of the crime or
infraction.” Thus Penal Code section 148.6, subdivision (a)( 1) and subdivision (b) do not
impose a new program or higher level of service on.law enforcement ‘agencies, and do not
impose costs mandated by the state.

Claimant aleges that Pena Code section 148.6 imposes a reimbursable state mandate by
requiring a law enforcement agency to: warn all citizens making a complaint against a peace
officer and advise that a false report can be a misdemeanor; make the advisory available in the
language of the complainant; and explain the form to the citizen.

Regarding the final aleged activity, DOF’s response dated August 9,200 1, asserts:

[TThe test claim statute does not require local law’ enfofcement agencies to read
and explain the advisory form to potential complainants. Therefore, any costs
resulting from the time that a local agency spends reading and explaining the form
to potentia complainants are not reimbursable because those actions are done at

the discretion of that agency.

Claimant, in a letter dated February 2 1, 2002, responded that DOF’s “expectation that citizens be
handed a document to read and sign is not realigtic,” and:

presumes that the citizen:

1. Will have no questions, or

2. Will understand @l terms used in the form, or

3. Is calm enough to take the time to read al the information, or
4. Can read in their spoken language, or

5. Can read, or

6. Will sign the document, or

7. s even present. (They may have submitted their complaint in a letter mailed
to the law enforcement agency.)
Despite claimant’s concerns, the Commission first looks to the plain meaning of the statutory
language when identifying a reimbursable state-mandated program. According to the California
Supreme Court: .
In statutory construction cases, our fundamental task is to ascertain the intent of
the lawmakers so as to effectuate the purpose of the statute, “We begin by

examining the statutory language, giving the words their usua and ordinary
meaning.” If the terms of the statute are unambiguous, we presume the

7 Statement of Decision = 00-TC-26



Iawmakers meant what they said, and the plain meaning of the language
govems O (Citations omitted.)

The plain language of Penal Code section 148.6 does not require a law enforcement agency to
read the document aloud, explain the document, answer questions, or make sure the complainant
is “calm enough to take the time to'read all the information.” As further evidence that the statute
does not require the advisory to be read aoud and explained to the complainant, Senate Bill

2 13 3, as introduced, sought to amend Penal Code section 148.6 from “a peace officer shall
require the complainant to read and sign the following advisory;” to “a peace officer shall read
the following advisory to the complainant, provide the complainant with a written copy of this
advisory and require the complaln&lt to acknowledge this advisory by his or her signature, prior
to filing the complaint. »21 Instead, when the hill was chaptered as Statutes 2000, chapter 289,
this amendment was removed and the Legislature only added a requirement that the advisory be
available in multiple languages (discussed below). Thus, the Legidature considered an
amendment reqiiiring: greater action on the part of peace officers, but chose not to implement it
when adopting the fitial version of the hill. The Commission agrees with DOF’s assertion’ that
any explanatory or other additional activities are undertaken at the discretion of the law
enforcement agency, and thus are not reimbursable. The Commission finds that the plain
language of the statute imposes a new program or higher level of service for city and county law
enforcement agencies when accepting an allegation of peace officer misconduct, for requiring
the complainant to read and sign the advisory prescribed in Penal Code section 148.6,

subdivision (a)(2).

Regarding the statutory requirement that “the advisory shall be available in multiple languages,?
clamant allegesthat this provision means that the advisory shal be available in the language of
the complainant. DOF, on the contrary, argues that having the advisory available in “only one
language. in addition to English would serve to comply with the law.” DOF aso references the
Dymally—=Alatorte Bilingual Services Act, and asserts this law previously required local agencies
“to provide trandated materials?

Government Code section 7290 et seq., known as the Dymally-Alatorre Bilingual Services
Act,”* requires state and local agencies to provide certain bilingual services to peopik who would
otherwise be “precluded from utilizing public services because of language barriers.”
Specificaly Government Code section 7295 requires loca agencies to provide non-English
trandation of “any materials explaining services available” into language spoken by a
“substantial number of the public served by the agency,” The statute concludes: “The
determination of when these materials are necessary when dealing with local agencies shall be
|eft to the discretion of'the local agency.” Pena Code section 148.6, by specificaly requiring
that the advisory be available in multiple languages, has removed that determination from the
local agency’s discretion. Therefore, the Comrnission finds that the prior law of the Bilingual
Services Act does not preclude a finding of a new program or a higher level of service,

D Estate of Griswald (2001) 25 Cal.4th 904, 910-911.
2l SenateBiRN 33, as introduced.
2 Statutes 1973, chapter 1182.
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Claimant acknowledges that “the Department of Justice has provided trandations of the forms,”
but asserts that if the complainant “does not speak English, it takes additiona time for staff to
download and print the form in the language of the citizen complainant.””® DOF disagrees with
this methodology and asserts “A more efficient process would be to download the form once
from the Department of Justice website and make photocopies of that form to have available as
needed.” Claimant responds. “Local law enforcement agencies are better able to determine the
frequency and number of forms needed in additional languages.” The Con-mission finds that
thisis an appropriate issue to defer for parameters and guidelines. Cdlifornia Code' of
Regulations, titik 2, section 1183.1 requires a successful test claimant to submit proposed
parameters and guidelines including “a description of the most reasonable. methods of complying
with the mandate,”

However, clamant and DOF have an additional disagreement requiring a legal finding: DOF
asserts that having the form available in “only one language in addition to English would serve to
comply with the law.” Claimant contends, “because of the variety and non-conformity of non-
English languages and dialects, might not the law enforcement agency encounter a-situation in
which a version of the form has not been developed by the Department of Justice?” The
Commission finds that the statutory language cals for a practical interpretation that neither
argument  supports.

Again, subdivision (&)(3) simply requires “The advisory shall be available in multiple

languages.” DOF focuses on the word “multiple,” and contends that it ‘merely means “more than
one.’," Although this is a recognized definition of the word, it is also a synonym to “many,”
“numerous,” and “severa.” The Legidature, by use of the word “multiple” likely did not intend
to require individual law enforcement agencies to provide trandations in every conceivable
language or dialect. Nor did it likely intend that agencies serving diverse immigrant populations
would merely make available a single trandation other than English, in order to comply with the
bare minimum expressed in the statutory language. The Department of Justice, under the
authority of the state Attorney General, has created trandations of the advisory and made them
available via its website, according to the test claim declarations, to law enforcement agencies
statewide. Use of any or &l of these trandated advisories, as necessary, is a reasonable
interpretation of the statutory meaning of “make the advisory available in multiple languages.”

Thus, the Commission fmds that Penal Code section 148.6, subdivision (a), sections (2) and (3),
imposes a new program or higher level of service for city and county law enforcement agencies
for the following activities:

. In accepting an alegation of peace officer misconduct, requiring the complainant
to read and sign the advisory prescribed in Penal Code section 148.6, subdivision
(2)(2). (Pen. Code, § 1486, subd. (a)(2).)*

. Make the advisory available in multiple languages, utilizing the trandations available
from the State. (Pen. Code, § 148.6, subd. (a)(3).)*

2 Test Claim Filing, page 2.

% As added by Statutes 1995, chapter 590; reimbursement period begins no earlier than July 1,
1999. (Gov. Code, § 17557, subd. (c).).
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Issue 3: Does the test claim legidation found to require a new program or higher level
of service also impose “costs mandated by the state” within the meaning of
Government Code sections 17514 and 175567

Reimbursement under article XI11 B, section 6 is required only if any new program or higher-
level of service is aso found to impose “costs mandated by the state,” Government Code
section 175 14 defmes “costs mandated by the state” as any increased cost a loca agency is
required to incur as a result of a statute that mandates a new program or higher level of service.
Claimant estimated costs of $200 or more for the test claim allegations.*® The Commission finds
that claimant met this threshold showing.

The Commission shal not find costs mandated by the state, as defined in section 17514, in
certain instances, (Gov. Code, § 17556,) Claimant states that none of the Government Code
section 17556 exceptions apply. DOF disagrees, claiming potential offsetting savings to costs
arising from the statute.”” DOF argues that “having the form available in multiple languages will
reduce the number of complaints filed, thereby providing substantial saving to law enforcement
agencies.” But DOF offers no evidence in support of its argument for this aleged offset.
Accordingly, the Commission finds that none of the section 17556 exceptions apply. For the
activities listed below, the Commission finds that they impose costs mandated by the state upon
city and county law enforcement agencies within the meaning of Government Code section
17514

CONCLUSION

The Commission concludes that Pena Code section 148.6, subdivision (a), sections (2) and (3),
imposes a new program or higher level of service for city and county law enforcement agencies
within the meaning of article X1l B, section 6 of the Cdifornia Constitution, and imposes costs
mandated by the state pursuant to Government Code section 175 14, for the following specific
new activities:
. In accepting an allegation of peace officer misconduct, requiring the complainant
to read and sign the advisory prescribed in Penal Code section 148.6, subdivision
(8)(2). (Pen. Code, § 148.6, subd. (a)(2).)*®

. Make the advisory available in multiple languages, utilizing the trandations
available from the State. (Pen. Code, § 148.6; subd. (a)(3).)?

% As amended by Statutes 2000, chapter 289; reimbursement period begins no earlier than
January 1,200 1, the operative date of the statute.

%6 As required by Government Code section 17564 at the time the claim was filed. Current
statute and regulations require claims filed to exceed $1000.

27 The Commission shall not find costs if “[t]he Statute or executive order provides for offsetting
savings to loca agencies or school districts which result in no net costs to the local agencies or
school didtricts, ., .” (Gov. Code, § 17556, subd. (e).)

28 As added by Statutes 1995, chapter 590; reimbursement period begins no earlier than July 1,
1999. (Gov. Code, § 17557, subd. (c).).
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The Commission denies any remaining alleged activities or costs, including any from Pena Code
section 148.6, subdivision (8)(1), as added by Statutes 1995, chapter 590, and subdivision (b) as
added by Statutes 1996, chapter 586, because they do not impose a new program or higher level
of service, and do not impose costs mandated by the state within the meaning of article

XIII B, section 6 of the Cdifornia Constitution and Government Code sections 175 14 and 17556.

2 As amended by Statutes 2000, chapter 289; reimbursement period begins no earlier than
January 1, 2001, the operative date of the statute.
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Motion carries.

MS. HIGASH : This brings us to item 8, and
Commi ssion Counsel Katherine Tokarski wll present this
item

MS. TOKARSKI: Claimant, County of San
Bernardino, alleges that Penal Code section 148.6
requires the claimant to engage in the follow ng
reinbursable state-mandated activities: \Varn all
citizens making a conplaint against a peace officer and
advise that a false report can be a msdemeanor; make the
advisory available in the language of the conplainant,
and explain the formto the citizen. Caimnt alleges
costs from spending approximately 15 mnutes explaining
the formto each conplainant.

Departnent of Finance's initial response to the
test claim allegations argued that there was no
reinbursable state mandate stenming from the test claim
| egi sl ation.

Staff concludes that Penal Code section 148.6,
subdivision (a), sections (2) and (3), inposes a new
program or higher level of service for city and county
| aw enforcement agencies within the neaning of
article Xill B, section 6, of the California Constitution
and inposes costs nandated by the State pursuant to

Governnent Code section 17514 for the enforcenent agency
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to, one, require the conplainant to read and sign the
advisory prescribed and, two, make the advisory available
in nultiple languages utilizing the translations
avail able from the State.

Staff recomends denial of any remaining alleged
activities or costs. Staff recomrends that the
Conmmi ssion adopt the final staff analysis, which
partially approves this test claim for cities and
counties.

CHAIRPERSON TILTON: WIIl the wtnesses introduce
t hensel ves and give us your comments, please.

M5. TER KEURST: | am Bonnie Ter Keurst. I'm
representing the County of San Bernardino.

MR BURDICKI  Allan Burdick on behal f of the
California State Association of Counties.

MS. CGEANACOU:  Susan Geanacou, Departnent of
Fi nance.

CHAI RPERSON TILTON: Go ahead. Wi wants to
start off?

MB. TER KEURST:  Thank you for seeing ne. |
| ooked at the claim And basically when | received the
staff analysis, | agreed with it. As | thought about it,
I decided I really wanted to at |east address two itens
briefly as a matter of record.

The original test claimdid, in fact, address
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three issues: Presenting the advisory to complainants
for signature, explaining the form and having it
available in the multiple languages. The piece | would
like to address is explaining the form

The Department of Finance did reject that item
claimng it was not reinbursable because the itens are
discretionary. | agree with the staff comments on that
and the Departnent of Finance in that there is no
directive to read and explain the form However, | think
there is an intent that goes wthout saying in that the

primary goal of the police force is to serve the public.

| took a scenario. | said if an out-of-country
visitor -- Dbecause these forns are available in lots of
| anguages. If an out-of-country visitor walks into the

police station to file a conplaint, the first problemis
going to be to establish his or her language. The second
itemis going to be to deal with the fact that we have to
provide the formin that |anguage. Those two itens are
by their very nature going to require some kind of tine

el ement .

Then | think it is safe to assume that if that
person is from another country, there mght be a need to
explain the legal termnology in the docunent that we're
giving them or at least explain why we're asking themto

sign it. So there is sone time involved. Wile it mght
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be, considered discretionary to explain the formto the
conpl ai nants, I do feel there isa legal responsibility,
and possibly a noral one, to nmake sure that the

conpl ai nant understands what it is that he is signing.

This lawis in place, but in sone regards there's
some holes because the law states that we are requiring a
signature. And ny question was what happens if they
refuse to sign. And | haven't been able to find anybody
that has given me an answer yet. O what happens if they
jlust don't sign the docunent? Do we still accept the
clain? Wat is the responsibility of the person who
perceives that they have an injustice? And if there is
that responsibility to that person which exists because
of the laws as they are today, do we have a
responsibility to make sure that they understand? And if
so, 1s that responsibility a direct result of this Penal
Code 148.67?

The second piece that | would |ike to have on
record is the fact that in the course of preparing this
claim it becones evident to me that there's going to
have to be some kind of training within the sheriff's
departnent, or the district attorneys is | think another
departnment that can hand out this form just in know ng
that they have to keep a log or a record of the

responses, that there has to be proper record retention
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distribution of docunents. VWile it all well could be
very mniml, | think it still needs to be a part of the
process.

And those are ny comments.

MR.'BURDICK: M. Chairman, Menbers of the
Comm ssion, thank you very much for allowing us to be
here today. Just a couple coments.

First of all, this is -- | think that we agree
wth the primary findings of the Comm ssion staff as
related to what are the nmandated activities. | think the
Issue is the last paragraph in the -- of their statement,
the conclusion which -- which talks about the linitation
of the -- of the activities, and the costs clainmed by the
test claimant are included in the test claim

| think that the concern is that those are
activities that probably would be better left to |ooking
at the paraneters and guidelines in terms of, you know,
what are the costs. \Wether San Bernardino's costs that
are included in the claimare eligible or not, | don't
think that's part of the test claim

Secondly, | know very often we get to the
parameters and guideline stage, we sit down and |ook at
what is really required, what are people doing. This is
the first time that other |aw enforcement agencies are

brought in, and the people on.the task really |ook at
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this.

At this point there's been no discussion, | don't
t hi nk, anongst any of the professionals in the fidd what
takes place. There's just been exchange of sone
docunents amongst the various parties. And very often we
get into a discussion on parameters and guidelines about
an activity, and the Commission staff wll say, well,
based on the statement of decision, even though that
may -- they may have agreed that mght be allowable, they
say we can't consider that because the statement of
decision limts us from finding that in sone way in terms
of looking at.

And that, | think, is what the concern is about
the last statement of the -- of the -- of the conclusion,
which reconmends the denial of any renmaining alleged
activities or costs and how that will be interpreted and
what it may be. It seenms to me that the issue is you
found what the mandate is. Now the provision ought to be
to nove forward, develop the paraneters and guidelines,
and then for the staff to look at those and have an
opportunity for people to look at this, find out how do
we carry this out, what is really involved in this
process.

This is going to be a fairly snmall-dollar

mandate, obviously. It's probably going to limt it to
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larger |aw enforcenent agencies. | doubt very seldom if
a3 lot of the smaller, particularly rural agencies are
going to have these kinds of issues.

This statute was adopted and the intent of the
author is, in her statement, Assenblywoman Bolin, on the
bill was that they are trying to discourage the filing of
false or unfounded reports of police msconduct. So
they're trying to get citizens who are filing things to
| ook at that, give a second thought, nmake sure that they
have some kind of an adequate case before they file it.
Because once it gets filed, very often it has -- even if
it's unfounded, it may show up in |aw enforcenment
personnel's jacket, and they don't want that.

So that was the whole intent is to say, you know,
we're trying to discourage people from doing something
that may be unfounded later on or something else that
maybe be false. And so | think, you know, what the staff
tends to -- Commssion staff tends to relay a lot onto a
case which tal ks about the usual and ordinary meaning of
the language that they read in the statute. And so part
of, | think, what San Bernardino and other people may be
arguing is, well, does that usual and ordinary neaning
mean when you have to give sonething to a person, have
themsign it. It says, you know, meke sure they read it,

so you're supposed to make sure they do that. Does that
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al so mean understand it before they sign it or if they
have any questions -- | think those are questions that
are worth discussion amongst the people and what happens
in the real world.

So | think at this point | think what the test
claimant and the local agencies are requesting is that
you not put that limtation in the final paragraph, that
you leave that to the parameter and guideline process.
And then when we come back, if there is any question
about activities, whatever, that could be discussed and
evi dence can be presented to you, So | think at this
point it would be just to delete that provision of the
recomrendation and indicate that the specific activities
and possible potential costs that could be associated
with those would be left to the paraneter and guideline
process and not be prevented from any discussion or
consi deration because of the fact that this paragraph was
included as part of your action today.

Thank you very nuch.

CHAI RPERSON TILTON: Katherine, do you have a
comrent ?

M5. TOKARSKI:  The reason -- well, there is
mul tiple reasons that's in there, but one of the reasons
Is that the way that the claimant pled their allegations

was very specific, and a nunber of the activities that
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they alleged stetming fromthe test claim statute was not
clearly part of the statute and the remaining one being
addressed today was being required to read and explain
the itemto the claimant, and that is not required by the
legislation as | read it.

And so that final paragraph, along wth denying
any potential -- because it's pled as Penal Code statute
148.6, that has other sections to it besides the sub
(a)(2) and sub (a)(3) that were found to inpose a
rei nbursable state nandate. There's sub (a)(l) and
there's subdivision (b), which are m sdeneanor
provi sions, and those are not reinmbursable. There's a
nunber of things that they were pleading that were found
to not be reinbursable, but you're free to change the --

CHAI RPERSON TILTON: Appreciate it.

MS. TOKARSKI : -- language

CHAIRPERSON TILTON: Let me ask the Departnent of
Finance, and then I've got a couple questions.

M5. GEANACOU: W agree with the staff analysis,
and 1'm concerned that renoving the |anguage from that
| ast paragraph would basically open up anew sone of the
claimed activities that were found not to be reinbursable
in the analysis such as reading to and perhaps hel ping
the filer or the person filing the claim of msconduct to

understand what he or she is signing. And nothing on the
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face of the statute suggests that that is adutyofthe
|aw enforcement entity, and | think for that reasonthe
staff analysis as witten is correct.

CHAl RPERSONTILTON: (kay. Let me make a
comment, if | can. I've got a question here in terns of
the fundamentals of whether this is an increased cost at
all.  And given the nunber of clainms we have stacked up,
Paula, | think it's appropriate for us to provide sone
narrow ng of the staff work that has to be done to
conclude what the costs are of these clains, so | feel
the staff reconmendation is a solid one.

But also there's some coments in the analysis in
terms of -- that lead ne to believe there's also a
possibility that this is a savings. Maybe it's the
corments you nmade about the intent. [f, in fact, the
results of this law are -- is to reduce the number of
claims made against staff, there's a reduced workload
through the process of these clainms. | think that was
made by Finance.

And, Finance, you have no documentation to
whether that's a savings or not. | think it's something
that ought be looked at. | don't think we have enough
information in front of us today to conclude either way,
to be honest, in terms of whether this is actually an

increased cost or not, but more work needs to be done.
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So ny belief is we ought to provide sone clear
direction to staff. one of the things I want youtodo
IS see whether or not there is any information you can
obtain in terms of whether there are real savings to this
| aw and it's not a cost as part of your duties through
the P and G I guess, iS the proper process.

Paula, can you give ne a response or comrent to
that coment?

MS. HGASH: | think I'm going to -- | think on
the cost savings issue in terms of the |egal
determnation that would have to be made, I'm going to
defer to Ms. Shelton to respond because that a 17556
analysis that's part of the staff analysis.

MS. SHELTON: Wll, first let ne say that the
I ssue of whether there are increased costs nandated by
the State is a finding that you have to nmake on this test
claim  You can't delay that and make that finding at the
parameters and guidelines because that's a key elenment
for finding whether sonmething is or is not reinbursable.
So you need to make that finding now.

The only provision that we have in statute is
17556, subdivision (e), and that says if -- the
Commi ssion shall not find costs mandated by the State if
the statute or executive order provides for offsetting

savings to local agencies or school districts which
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resulted in no net cost to the |ocal agencies or school
districts. And in this case, we found that the
legislation did inpose two new requirements. Even though
they may be saving in the long run, we do not have any
evidence in the record, none provided today, to show that
they have not incurred increased costs for those two new
activities.

If -- you have the option. If you wanted to
continue it, we would need to get substantial evidence in
the record from the Department of Finance and any
rebuttal from the clainmant on that issue, which we can
do.

MS. TER KEURST: Can | coment that?

CHAI RPERSON TILTON: Pl ease.

M5. TER KEURST: The initial claimor the initia
law wh-en it was enacted by Bolin, she sent a letter to
Governor Pete WIlson. Her intent was not to use the
noney to finance this legislation. The intent, and I!m
quoting from her letter of Septenmber 5, 1995

"By reducing the amount of frivolous
clainms against peace officers, AB 1732 wll
also save the State a substantial anount of
money.  This cost savings could then be used
for putting nore officers on the street,

thereby enhancing public safety.”
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So while | think there was an attenpt to say,
yeah, we're spending a |lot of noney on these court cases,
out let's put it where it's needed, which is in public
safety, not in admnistrative costs.

CHAI RPERSON TILTON: Right. So that states
then- -- that supports nmy -- | don't have the facts in
front of ne, supports ny general conclusion that there's
a high probability because the legislature thought so
when they passed bill, in fact, there are net savings out
of this -- this bill.

MS. TER KEURST: aAnd | would agree with that, but
the legislature also recognized that there was a state
mandate in both the instances. |t does recognize that
there are costs associated with this. There are
substantial savings. The two don't go together.

CHAI RPERSON TILTON: Wy not ?

M5. TER KEURST: Because the savings, according
to this, is -- her intent was to have a savings to the
State.

CHAI RPERSON TILTON: But | --

M5. TER KEURST: And it's the local agencies that
have got the cost.

CHAI RPERSON TILTON: Well, aren't there savings
to the local agency if you have to deal with adverse

actions against your enployee based on a claim being made
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by citizens in terms of --

M5. TER KEURST: And that I would -- froma
| ogi cal standpoint possibly, but | don't have any
documentation in front of nme to support that.

CHAI RPERSON TILTON: That's my concern.  Neither
do I. Alll have is a sense that there -- the intents of
the bill was to provide -- to mtigate or reduce the
number of accusations made against staff, which the whole
process -- the county and the sheriff nust process in
terms of those, but we don't have any data in front of us
to conclude that.

MS. STONE: Chairman Tilton, nhy name is Pam
Stone. I'm with the CSAC SB 90 Commttee, and |'d like
to address the issue of cost savings. Coviously there
was an intent to cut down on the nunber of frivolous and
unfounded conplaints against peace officers.

M. Chairman, and Menbers of the Commi ssion, there have
been a lot of test clains revolving around the
investigation of officer -- of conplaints against

of ficers.

If there are any cost savings, it would result in
a reduction in the total nunmber of Peace Oficer Bill of
Rights cases that is covered by that particular test
claim  Generally when there is a conplaint -- and trust

me, | have spent nore tinme on this than | ever wanted to
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know having worked with the claimant on the POBOR test
claim.

When a complaint of police misconduct is given to
any law enforcement agency, Whether it's local or even at
the state level, and it forms the basis of a Peace
dfficer Bill of Rights investigation -- and there are
substantial privileges and safeguards that are given to
those officers. If there are any savings as a result of
the lack or the diminution in actual claims filed, you
will find that cost savings by fewer POBOR cases being
filed.

And therefore, although you're not going to be
able ever to estimate because it's purely speculative on
how many people would file unfounded complaints against
peace officers because they basically want leverage, you

will find your net savings in a reduction in the total

POBOR cases that are filed.

Thank you.

MR. BURDICK: Mr. Chairman, | think that what
this is showing us is that, as you're indicating and |
would agree, that there needs to be looked at all these
Issues, but these are normally the kinds of things that
come up when we -- after you find a mandate and we get to
that point and then you sit down on the parameters and

guidelines and you can really then get the experts and
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get into details and | ook at these issues of offsetting
savings and so forth. And that's what the paraneters and
guidelines are intended to do is to specify that.

And that's what I'm saying is that I just feel
that, you know, in terns of trying to overly limt and --
and | know that sone of the things that San Bernardino
probably said should not be considered as -- may not be
considered as mandates or not. I'm not sure. |
haven't -- am not totally as famliar with their
i ndi vidual claim as maybe | should be. But | think at
this point | just didn't want to preclude when we get
into these discussions the staff comng back and saying
well, the test claimlimts us from talking about that or
considering that as part of this particular discussion,
but instead to say, okay, we found the nandates you found
under the provision, now how do you interpret those and
what are the costs associated with those?

And | don't think that the costs and activities,
if they're not -- that were in the test claim if they're
not specified in your statement of decision do not
indicate that you found that you're supporting those or
there's any evidence of those. You just haven't -- you
just haven't put a l[imtation on the -- on what we can
| ook at when we do the paraneters and guidelines. And |

think that all of the issues that are discussed -- have
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been discussed are those kinds of things that are
parameter and guidelines issues.

So that's the only thing that we're trying to
say. Let's not limit it now. ,We have had, in the past,
situations where you've got to parameters and guidelines
and come back and said, well, the Commission’s decision
seems to restrict us from going there, even though |
think at that point staff would have said those are
eligible costs, those are reasonable, but we can't go
there. And that's the only thing I'm trying to say is
don't prevent the locals and the staff from saying that
we can’'t go there if they think it's right.

CHAIRPERSONrILTON: Walter,

MR. BARNES: Sure. A couple of things. |
actually think the paragraph should stay in, and | say so
because | think the worst thing that we can do is provide
vague guidance with regard to the drafting of the
parameters and guidelines. And | think unless we feel
that there are some activities that, in fact, should be
approved that have been left out of this list, then I
think that giving the complete guidance to the staff and
to the claimants and to the stakeholders and the
Department of Finance and the Controller% Office is
really part of our job. And | think that we should do
that.
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Having said that, | also think that we could go
ahead and approve this as it is today or vote on it as it
is today. | agree with you. | think the issue of
offsetting costs'or offsetting savings is always on the
tabl e. Every parameters and guidelines has reference to
that.  And | think that we can give sone direction to the
staff and again to the stakehol ders associated with this
that we think that's a valid issue to take a look at in
terns of describing, you know, the offsetting savings in
connection with this particular nandate.

So | don't think we need to, you know, do nore
than that in terms of changing the -- the reconmendation,
because the recommendation itself would just identify
that, and the parameters and guidelines wll always deal
with the offsetting costs or savings. | think it's
appropriate for us to pass on to the staff and to the
claimants that we're going to be looking to see how they
deal with that in connection with the parameters and
gui del i nes.

| also have a question that I'd like to put
forward which has to do with the requirement in here, as
| understand it, that basically it requires -- it
requires that the citizen filing the report has to sign
this' advisory claim And | -- you know, | understood

your comments with regard to, you know, people may not
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understand the form or nmay need to have sone explanation,
whatever. But | guess one of the questions | have is
what happens if they don't sign it, period? Wat does
that do, you know, to our reconmendation here? | nean,
is that -- is the fact that they engaged in a conduct
that had -- that did not have the specific outcone, i.e.,
a signed, you know, statenent, make that not a nandate --
a nmandated activity? And --

MS. TOKARSKI: Well, the statement prior to
the -- the advisory language is at page 7 of the
analysis. And it says:

"aAny |aw enforcement agency accepting an
all egation of msconduct against a peace
officer shall require the conplainant to read
and sign the followi ng advisory all in boldface
type, " meaning that the advisory needs to be
printed out in boldface type.

There's no reference to what would happen if they
refuse to sign it. | would inmagine that each departnent
has their own mechanism for dealing with sonething |ike
that, but it doesn't change the fact that the peace
of ficer agency is required to hand them this advisory,
attenpt to get themto sign.it. And if they don't, they
don't. But the activity, the basic activity of giving

thema formis still there, regardless of whether the
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i ndi vi dual chooses to sign it or not.

MR. BARNES: So let ne just say so your -- |
guess the question is that in our listing of two specific
activities, we say in accepting an allegation requiring
the claimant to read and sign the advisory in Penal Code
bl ah, blah, blah, it's just that they are requiring them
to do so, but the fact that they don't does not inpact
the mandated costs associated with at |east attenpting to
do that.

MS. TOKARSKI: That's what I'm getting at.

MR. BARNES: (kay. Again, that may be sonething,
advice, you may want to give to the paraneters and
guideline people to say how you would deal with that
situation. | think the concept here is that there is an
activity put out. And | would like to try to make sure
that the claimants aren't penalized by the fact that
sonebody decides they just don't want to sign it, don't
understand it or whatever, and wal ks away.

M5. SHELTON. Can | just help on the distinction
between the --

CHAI RPERSON TILTON:  Sure.

M5. SHELTON. -- test claim and the parameters
and guidelines? These ac‘tivities here that are
reconmended for approval are those activities that are

expressly required by statute. These are legal findings.
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It's a question of law at this stage.

If the Conm ssion does adopt this staff
reconmmendation and it does go on to the parameters and
guidelines -- and in the paraneters and guidelines these
two activities will be listed. But you also there have
the discretion to include any other activity in the Ps
and gs that you find to be reasonably necessary to carry
out these two activities. So you have wiggle room with
respect to how they perform an activity and what is the
nost reasonable way of doing that. SO Yyou can add more
activities in the parameters and guidelines than you have
here in the proposed decision.

CHAlI RPERSONTILTON: Wuld you agree that in
those Ps and Gs, the analysis there, that you also would
| ook at savings because of those requirenents? O do we
need to --

M5. SHELTON.  Yeah, | need to clear that up too.
If you want to approve this test claim then you are
making a finding that there are increased costs mandated
by the state. |If you want to look into the question of
whet her there are real cost savings which result in no
increased costs and, in fact, net savings, then you would
need to continue this item recomend to continue this --
make a motion to continue the item and have us ook into

it. Because if this goes to parameters and guidelines,
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you've dready made the finding that there are increased
costs.

CHAI RPERSONTILTON: Help me then if we have a
process where we make those determ nations now, you
actually go through the process of developing Ps and Gs
and the net result is savings. Do you come back and
bring back the initial issue back to the Conmssion or --

MS. SHELTON:  Well, what may --

CHAI RPERSON TILTON: -- what are the results of
that ?

MS. SHELTON. 1'm sorry. \What nmay happen is that
maybe the State Controller's Ofice would audit that
information and add an incorrect reduction to nmaybe deny
something altogether. But the Conm ssion |oses
jurisdiction over the issue if you make the decision that
there are increased costs mandated by the State today.

MR. BARNES: And | guess just to answer that is
that basically, you know, we won't know whether there are
savings associated with it until we actually get the
claims. And the clains would be filed based upon the
paraneters and guidelines and our claimng instructions,
which is why | think to a certain extent, you know -- are
you advising us that instead of giving advice to people
in terns of developing the paraneters and guidelines

about dealing with the issue of potential savings in the

VINE, McKINNON & HALL (916) 371-3376

62



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

paraneters and guidelines, We should meke sone nention of
it in here? O are you agreeing that giving that advice,
you know, deals with that?

Keep in mnd that if there are things that the
claimants do not feel -- feel should be in the claim
should be in the Ps and Gs, they certainly will cone
before us in the Ps and Gs and tell us about it.

MS. SHELTON:. It's very difficult to respond
because we have absolutely no evidence in the record of
any costs savings. And we have testinmony that we
probably have two overlapping programs. One is POBOR,
and the other is this. And there hasn't been any type of
detailed look or audit into the two possibly connected
proggams.

| can tell you that | tried to make this argunent
before the California Supreme Court in School Site
Councils to say, you know, yes, you have funding, but we
don't know today whether that funding is adequate. And
the court rejected that and said, oh, they've got enough
funding. And they made the legal finding that there were
no increased costs nandated by the state. But there the
difference was you had evidence in the record, and here
we do not have anything.

CHAI RPERSON TILTON: Let ne ask ny question too.

Theoretically, if I'm understanding right, we could put
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the item over and ask to do the assessment of savings and
could cone back and say, yes, there's savings, but unti
you get the cost side, even if we agree they're a new
wor kl oad, you're going to run into the sane problem
You're going to have a situation where -- where we would
not be able to conclude there are some savings, but |
don't know how we could conclude the net nunber if we
recogni ze, yes, we agree there's sone new workload here.

MS. SHELTON: 1It's a very, very difficult
situation because you do have, as | said, an overlap of
progranms. And we have not performed the audit, and we
definitely have two new activities that are nandated on
the local agency.

CHAl RPERSON TILTON: |f the results of our action
today is to approve that there are increased costs here
but ask staff to go look at -- when you cal culate how you
woul d estimate the costs of those increased activities
and | ook at savings and then we canme back at p and G and
there was a net -- or basically you're identifying things
that are clainmable; right?

MS. SHELTON. 'Well --

CHAI RPERSON TILTON: I guess I'm confused

MR BARNES: | think the hard part is that, you
know, as she says, until you actually get a claim you're

not going to know. Because in effect the Ps and G wll
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not only list the allowable costs, it will also list the
requirements for determning whether or not there are

of fsetting savings associated with those costs. And so
the only way you get to the claimis to have the Ps and
Gs. so --

MS.. SHELTON: Can | --

MR. BARNES: -- that's why | think to a certain
extent this can be worked out in the Ps and Gs with sonme
direction from us.

MB. SHELTON: Can | also say too that you have,
you know, like | said, two programs, POBOR which has
al ready been approved, and we all know there is an audit
on the POBOR test claim and there will be further work
to be done on that program But if it turns out that the
intent of this legislation was to reduce the POBOR
clains, then you're sinply going to just have a reduction
of the reinmbursement clains that are filed under POBOR
iIf this is working how it's supposed to

So it's not really -- it would end up to be a
cost savings, but you have two separate programs. And if
it really works, one of the costs will go down in that
program

MR, BARNES: Can you --

M5. H GASHI:  Conmi ssion Menbers, could | just

1 just want to interject sonething. | don't want to
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confuse the proceeding any further, but | think you need
to have this information as you nake your decision.

When the Commission statute was first enacted
there was also another type of proceeding that was part
of it, and it was referred to as the cost savings clains.
The cost savings claims were a type of action that would
be filed only by state agencies, typically by the
Departnent of Finance, and they would be filed when a
program that was an existing nmandate was anended by state
| aw or executive order and the reinbursable activities
either declined or changed or something occurred in which
the Department of Finance or the State Controller's
Ofice believed would result in a cost savings.

So then the burden was on the Departnent of
Finance as the noving party to put all the docunentation
together and say the new statutes of 2000 resulted in
cancelling out five activities that are in the POBOR-I
test claim or sonething and to propose this action before
the Commission. The same process would have been
followed as for a test claim but it was like a reverse
process.

Wien that statute was repealed, 17556 was not
changed, so that phrase remains in 17556, And so we've
had this difficulty of wunderstanding and explaining how

to apply that ever since.
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MS. SHELTON: And I can say it has never been
applied or argued by the Departnent of Finance with
evidence in the record.

CHAI RPERSON TILTON: Wal ter. ,

MR. BARNES: Actually, you bring up an
interesting point. And | forget who raised it, but this
is actually cutting into POBOR And I'm wondering if
ne're mssing an opportunity here to basically add this
to POBCR

MS. SHELTON:  That, you can do at the parameters
and guidelines stage, if you want to somehow consolidate
or put a connection between the two or maybe even with
the claiming instructions. | don"t know how you would do
that yet. | haven't |ooked into this in that |evel of
detail yet, but

MR BARNES: | nean, they were very nuch |inked
together. And it's an additional activity.

MS. SHELTON; It's sort of linked together. This
program cones before POBOR even before it gets kicked
into gear.

MR. BARNES: Right. But, in fact, if this part
of the program as you pointed out, if it goes right,
then essentially it does reduce down potentially POBOR
So potentially is where the activity is, so | guess, you

know, again, I'm inclined to go ahead and approve the
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st af frecommendat i on, but maybe with sone direction and
recommendation that they look into trying to incorporate
this within POBOR or at |east make sure that if it's
going to be separately, that they -- they see how this
thing is supposed to interact with POBOR and with a
strong encouragenent to try to combine the two together
when it comes back.

CHAl RPERSON TILTON: Jan, you had a comment.

MS.  BCEL: It was answer ed.

CHAlI RPERSON TILTON: That sounds |ike that
addresses ny issue, | think, Walter, in terms of just
nmake sure that we look at that savings side also. You're
right. It will reduce the POBOR cl ains.

MR BARNES: 1'll nake a recommendation that we
approve the staff recommendation with guidance to the
staff in developing the Ps and Gs that they take into
account how this would affect POBOR and in terns of
devel oping those. Does that give everybody enough
gui dance?

CHAI RPERSON TILTON: | have a motion. Do I have
a second?

MR SHERWOOD:  Second.

CHAlI RPERSON T1LnTON: Any further discussions?

(No audi bl e response.)

CHAI RPERSON TILTON: Call the roll, Paula.
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MS. HGASH : M. Barnes.

MR BARNES: Aye.

M. HGASH: M. Boel.

MS. BCEL:  Aye.

M5. HGASH : M. Lazar.

MR. LAZAR: Aye.

MS. HIGASH : M. Sherwood.

MR SHERWOCD:  Aye.

MS. HHGASH: Mr . Tilton.

CHAlI RPERSON TILTON: No.

MS. HIGASH: Mtion is carried.

MR BURDI CK:  Thank you very nuch.

M5. HGASH: Wth that 1'd like to nove to
item 13.

MS. TOKARSKI: This is the proposed statenent of
decision on the item you just heard. Staff recomends
the Comm ssion adopt proposed statenment of decision
begi nning on page 2 which accurately reflects the staff
reconmendation on the test claim Changes to reflect the
hearing testimony and the direction from the
Conmmi ssioners regarding the paraneters and guidelines and
the vote count will be included when issuing the final
statement of decision.

CHAIRPERSON TILTON: Do | have a notion?

MR BARNES: I nove approval consistent with the
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same guidance that we gave in connection with the test
claim
CHAl RPERSONTILTON: Do | have second?
MR SHERWOOD:  Second.
CHAl RPERSONTILTON: Second.  Any discussion?
(No audi bl e response.)
CHAI RPERSONTILTON: Roll call.
H GASH : Ms. Boel.
BCEL:  Aye.
H GASH : M. Lazar.
LAZAR.  Aye.
H GASHI : M. Sherwood.
SHERWOOD:  Aye,
H GASH : M. Barnes.
BARNES:  Aye.

> ®» »2® 30 > D

HGSH: M. Tilton.

CHAI RPERSON TILTON:  Aye.

MS. HIGASH: This brings us to item 15 in your
bi nders. Item 14 was adopted on the consent.

Item 15 is our annual rulemaking cal endar that
need to submt to the Ofice of Admnistrative Law, It
Is presented here to include three potential rulenmaking
actions.. One is regarding inplenentation of Bureau of
State Audits recommendations. W expect to see

| egislation introduced during this session that wll

we
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222 West Hospitdity Lane

San Bernardino, CA 92415-0018

State Agencies and Interested Parties (See attached mailing list);
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