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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM: 

Electioils Code Sectioils 200 1 , 2  15 1, 13 102, 
13203, 13230, 13300, 13301 and 13302; 

Statutes 2000, Cl~apter 898; 

Filed on April 18, 2002, by Couilty of 
Orange, Claimant. 

]YO. 0 1 -TC- 13 

Modified PrimarAy Election 

STATEMENT OF DECISION PURSUAIVT TO 
GOVERNMENT CODE SECTION 17500 ET 
SEQ.; CALIFORNIA CODE OF 
REGULATIONS, TITLE 2,  DIVISION 2, 
CHAPTER 2.5, ARTICLE 7 

(Adopted on July 28, 2006) 

STATEMENT OF DECISION 

The attached Statement o r  Decisioil of the Coillillissioil on State Mandates is hereby 
adopted in the above-entitled matter. 

01-TC-13 A4odified Prirnaty Election 
Statement o f  Decisior? 

EXHIBIT A
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IhT RE TEST CLAIM: 

Statutes 2000, Chapter 898; 1 SECTION 17500 ET SEQ.; CALIFORNIA 

CaseNo.: 01-TC-13 

Ahclifiecl Prilnary Eketion 
Elections Code Sections 200 1, 2 15 1, 13 102, 
13203, 13230, 13300, 13301 and 13302; PROPOSED STATEMEhTT OF DECISION 

PURSUANT TO GOVERNMENT CODE 

1 (Adopted on July 28, 2006) 

Filed on April 18, 2002, by County of Orange, 
Claimant. 

PROPOSED STATEMENT OF DECISION 

CODE OF REGULATIONS, TITLE 2, 
DIVISION 2, CHAPTER 2.5, ARTICLE 7 

The Commission on State Mandates ("Con~i~~issioi~") heard and decided this test claim during a 
regularly sched~rled hearing on July 28, 2006. Pamela Stone of Maximus, and Suzanne Slupsky, 
Assistant Registrar of Voters, appeared on bchalf of claimant, County of Orange. 
Susan Geanacou appeared on behalf of the Department of Finance. 

The law applicable to the Commission's deterillination of a reimbursable state-mandated 
program is article XI11 B, section 6 of the California Constitution, Government Code section 
17500 et seq., and related case law. 

The Commission adopted the staff analysis to partially approve this test claim at the hearing by a 
vote of 7-0. 

Summary of Findings 

This test claim deals with changes to the partisan primary systenl in California. In 1996 and 
earlier, California had a closed primary system in wl~ich registered voters who were declared 
lneinbers of any political party could only vote for nlenlbers of their own pai-ty in pai-tisan 
prinlary contests, and any voters who declined to state a party affiliation could only vote on non- 
partisan matters at a primary election. This changed in 1996 when Proposition 198, the "Open 
Primary Act," was approved by the California voters. However, Proposition 198 was challenged 
and litigated up to the United States Suprenle Court in California Demoerntic Party v. ,Jones 
(2000) 530 U.S. 567, which found the law unconstitutional. 

Statutes 2000, chapter 898 largely repealed and reenacted the code sections that had been 
amended by Proposition 198--generally restoring the language to the law that was in place 
immediately prior to Proposition 198. However, by anlending a few of the Elections Code 
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sections, the test claim legislatioii altered the prior closed priinary system to one in whicli those 
voters who decline to state a political party affiliation may clioose any political party's partisan 
primary ballot, if that political party allows it. This created a form of open primary. 

The Coiiimissioii concludes that Statutes 2000, chapter 898, as it amended Elections Code 
sectioils 2 15 1, 13 102, subdivisioil (b), inaildates a new prograill or higher level of service 011 
counties withiii the meailing of ai-ticle XI11 B, sectioil 6 oItlie Califorilia Coiistit~~tion, aiid 
imposes costs inandated by the state pursuaiit to Goveriiinent Code sectioil 175 14, for the 
following specific new activities: 

Add inforination to the voter registration card stating that voters who declined to state a 
party affiliation shall be entitled to vote a party ballot if the political party, by party rule 
duly iioticed to the Secretary of State, authorizes such a person to do so. (Elec. Code, 5 
2151.) 

Allow voters who declined to state a party affiliation to vote a party ballot if the political 
pai-ty, by party rule duly noticed to the Secretary of State, authorizes such a person to do 
so. (Elec. Code, 5 5 2 15 1 and 13 102, subd. (b).) 

Tlie Coinmissioii concludes that Statutes 2000, cliapter 898, as it repealed, reenacted, or 
amended Elections Code sections 13203, 13230, 13301 aiid 13302, does iiot inaildate a new 
program or higher level of service on counties within the meaning of article XI11 B, section 6 of 
the California Constitution. 

Regarding the two additional code sections pled by the claimant: Elections Code section 2001 
was repealed in its entirety by Statutes 2000, cliapter 898, aiid therefore did not mandate a new 
program or higher level of service; and Elections Code section 13300 was not amended by 
Statutes 2000, chapter 898, but by Statutes 2000, chapter 899. 

BACKGROUND 
This test claiiii deals with changes to the partisan priinary system ill California. In 1996 and 
earlier, California had a closed priinary system. Elections Code section 2 15 1 provided: 

At the time of registering and of transferring registration, each elector may 
declare the name of the political pai-ty with whicli lie or she intends to affiliate at 
the ensuiilg primary election. The name of that political pai-ty shall be stated in the 
affidavit of registration and the index. 

The voter registratioii card shall i~iibrin the aIfiant that any elector may decline to 
state a political affiliation, but no person shall be entitled to vote the ballot ofany 
political party at av2yprimai.y election unless he or she has stated the name of the 
party with which he or she intends to flfiliate. The voter registratioii card shall 
iiiclude a listing of all qualified political parties. 

No persoil shall be permitted to vote the ballot of ally party or for any delegates to 
the conveiltion of any party other than the party designated in his or her 
registration, except as provided by Section 21 52. 

(Emphasis added.) 

In other words, registered voters who were declared iiieinbers of any political party could only 
vote for ineinbers of their owl1 party in partisail primary contests, and ally voters who declined to 
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state a party affiliation could only vote on non-partisan matters at a priinary election, such as 
initiatives, bond measures, or local, non-partisan races (e.g. school board, city council.) This 
changed in 1996 when Proposition 198, the "Open Primary Act," was approved by the California 
voters. The act added Electioils Code section 2001, as follows: 

All persons entitled to vote, iilcludiilg those not affiliated with ally political party, 
shall have the right to vote, except as otherwise provided by law, at ally election 
in which they are qualified to vote,,for any candidute regardless of'the 
candid& 's political afiliation. 

In addition, Propositioil 198 amended Elections Code sections 2 15 1, 13 102, 13203, 13206, 
13230, 13301, and 13302 to conform the prior closed primary system, to the new blanket 
primary provisions. The title of Propositioil 198, "Open Primary Act," was a misnomer, as the 
initiative actually created a "blanl<et" primary system. The propositioil was challenged up to the 
United States Supreme Court in CaliJbrnicr Der7zocratic Party v. Jones (2000) 530 U.S. 567, 576, 
which described the difference between open and blanl<et primaries, at footnote 6: 

An open priinary differs from a blanl<et priinary in that, although as in the blanket 
primary any person, regardless of party affiliation, may vote for a party's 
nominee, his cl~oice is limited to that party's nominees for all offices. He may 
not, for example, support a Republican iloininee for Governor and a Democratic 
nominee for attorney general. 

The Supreme Coui-1: found that the law placed a "severe and uni~ecessary" burden on the First 
Amendmei~t rights of political association for the petitioner political parties, and therefore found 
a partisan blanl<et primary, as established by Proposition 198, uncoi~stitutional. The Supreme 
Court decision was issued on June 26, 2000. 

California's blanket priinary violates the principles set forth in these cases. 
Proposition 198 forces political parties to associate with--to have their nominees, 
and hence their positions, determined by--those who, at best, have ref~~sed to 
affiliate with the party, and, at worst, have expressly affiliated wit11 a rival. I11 
this respect, it is qualitatively different froin a closed priinary. Under that 
system, even when it is made quite easy for a voter to change his party affiliatioil 
the day of the primary, and thus, ill some sense, to "cross over," at least he must 
formally become a 17zember of the party; and once he does so, he is limited to 
voting for candidates of that party. 

FN8. In this sense, the blanl<et priinary also may be coi~stitutionally 
distinct from the open primary, see 11. 6, szpm, in which the voter is 
limited to one party's ballot. ... This case does not require us to determine 
the coi~stitutionality of open primaries.' 

(Emphasis in original.) 

Statutes 2000, chapter 898 was chaptered on September 29,2000; it amended Elections Code 
section 3006, repealed Elections Code sectioil2001, and repealed and reenacted Elections Code 

Californiu Democrntic Purty v. Jones, .vzpra, 530 U.S. 567, 577. 
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sections 2151, 13 102, 13203, 13206, 13230, 13300, 13301, and 13302. The test claim statute 
largely repealed and reenacted the code sections that had been amended by Proposition 19%- 
generally restoring the language to the law that was in place immediately prior to Proposition 
198. However, by anlending a few of the Elections Code sections, the test claiin legislation 
altered the prior closed priiilary systeil~ to one in which those voters who decline to state a 
political party affiliation inay choose any political party's partisan priniary ballot, if that political 
party allows it. This created a form of open primary. So now, for example, a registered 
Democrat in California will be given a priinary ballot with only Democrats listed for partisan 
offices. But, if the political parties perinit it, at eacli primary election, a decline-to-state voter-- 
one who is not registered with any party--may choose one partisan priinary ballot to vote, be it 
Republican, Democratic, or any other qualified party.3 

Claimant's Position 

Claimant, County of Orange, filed this test claiill 011 April 18, 2 0 0 2 . ~  Claiinant contends that 
"The specific sections which contain the mandated activities are Elections Code, Sections 2001, 
2151, 13102, 13203, 13230, 13300, 13301, and 13302." Claimant asserts that these code 
sections, as amended by Statutes 2000, chapter 898 to change the primary system in California, 
constitute a reimbursable state-mandated program. Following are some of the reimbursable 
activities or costs asserted by the claimant: 

have planning ineetiiigs in order to obtain information fsoin the Secretary of State as to 
which political parties allow voters who have not designated their political party to vote 
in primary electioils of given political parties; 

have meetings within the electioils depal?ment ill order to ascertain what activities are 
necessary to inipleinent the legislation; 

Elections Code sections 3006 and 13206 were not named in the test claim pleading. 
3 In the Voter Information Guide for the June 6, 2006 Primary Election, the Secretary of State's 
Office published the following informatioi~ (also available at <http://www.ss.ca.gov/elections/ 
vig - 06/vigqdf/dts - voters.pdD as of May 22, 2006): 

The following political parties are allowing voters who are not registered with a 
political party to request and vote their party's ballot at the June 6, 2006 Primary 
Election: 

American Independent Party (all candidates except county central committee 
candidates) 

Den~ocratic Party (all candidates except county central coininittee candidates) 

Republican Party (all candidates except county central committee candidates) 

You may NOT request inore than one party's ballot. If you do not request a 
specific ballot, you will be given a nonpartisaii ballot containing only the names 
of candidates for ilonpartisan offices and the measures to be voted upon at the 
June 6, 2006 Prinlary Election. 

4 Potential reimbursemelit period for this claiin begins no earlier than July 1, 2000, based on the 
filing date of the test claiin. (Gov. Code, 5 17557, subd. (c).) 
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develop new policies and proceclures; 

redesign and republish the saillple ballot and absentee voter application; 

redesign and iinpleinent new electioil software; 

provide additional trained poll worlters; 

hand process absentee voter requests; 

retrain personllel on new program, including revising training program and manuals. 

In response to DOF's June 2002 comments on the test claim filing, described below, claimant 
disputes DOF's disagreements with the reimbursable activities identified, and reasserts that all of 
activities identified are necessary to implement the test claiin legislation, or are the most 
reasonable method to comply. 

No comments were received on the draft staff analysis from the claiinailt or interested parties. 

Department of Finance's Position 

DOF filed coinine~lts on June 28, 2002, addressing the allegatioils stated in the test claim. The 
comments state: "the claiillant has identified a nuinber of new activities related to the State's 
modified primary law, which it asserts are reimbursable state mandates. While we agree that the 
test claim statute inay have resulted in a State inandated program, we do not coilcur with all of 
the activities identified by the claimant."DOF then describes claimant-identified activities that 
should either be designated as "one-timc" activities, or denied altogether. 

No comineilts were received on the draft staff analysis from DOF. 

Secretary of State's Position 

The Secretary of State's Office, Elections Division, filed comments on July 3 1, 2002, agreeing 
with the test claim allegations that Statutes 2000, chapter 898 "does constitute a inaildate that is 
reimbursable by the State." The letter states that "While the language of the bill sounds simple - 
permit "decline to state" voters to vote in party primary elections, if the political party allows it - 
the actual administration of this requirement added layers of complexity and cost to the conduct 
of elections." The letter continues: 

Specifically, in order to plan for this new requirement, counties met together for 
months to haininer out the specifics of implementation. 'hese meetings exposed 
issues of complexity and iinpleineiltation that were then transmitted to all county 
elections officials via printed iinpleineiltation manuals as well as on-site visits 
with virtually every county to ensure uiliform iillpleinei~tatioil throughout the 
state. 

I want to stress that this uiliforinity is absolutely critical to the State's interest in a 
fair election, and without the plaililiilg undertaken by the couilties there could 
have been serious equal protectioil and other legal issues arising over this issue. 
The planning stage was essential. 

The letter concludes by describing how counties were required to: 

review and adapt printed materials, as well as software and computer processes to couilt 
and tabulate votes; 
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provide notice to voters of the optioils available for "decline-to-state" voters; 

adapt pollworlter training prograins and polliilg place procedures; and 

train office staff in the elections departinent on the new law, because providing accurate 
infornlatioil "is critical to the integrity or  the process and the confidence the public feels 
in the conduct and adiniilistration of elections." 

No coininents were received on the draft staff analysis froin the Secretary of State's Office. 

COMMISSION FINDINGS 
The courts have found that article XI11 B, section 6, of the California constitution5 recognizes 
the state constitutional restrictions 011 the powers of local governinent to tax and spend.6 "Its 
purpose is to preclude the state from shirting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responBibilities because of the taxing and spending liinitatioils that articles XI11 A and XI11 B 
impose."7 A test claiin statute or executive order inay impose a reimbursable state-mandated 
program if it orders or con~inands a local agency or school district to engage in an activity or 

In addition, the required activity or task nlust be new, constituting a "new program," or it 
must create a "higher level of service'' over the previously required level of s e r ~ i c e . ~  

The courts have defined a "program" subject to article XI11 B, sectioil 6, of the California 
Constitution, as one that carries out the governnlental f~lilction of providiilg public services, or a 
law that imposes unique requireinents on local agencies or school districts to implement a state 
policy, but does not apply generally to all residents and entities in the state.'' To deterinine if the 
program is new or imposes a higher level of service, the test claiin legislatioil must be compared 

5 Article XI11 B, sectioil6, subdivision (a), provides: (a) Whenever the Legislature or any state 
agency mandates a new prograin or higher level of service on ally local government, the state 
shall provide a subvention of f~lilds to reiinburse Lhat local goverilment for the costs of the 
program or increased level of service, cxcept that the Legislature inay, but need not, provide a 
subveiltion of funds for the followiilg mandates: (1) Legislative maildates requested by the local 
agency affected. (2) Legislatioil defining a new criine or changing an existing definition of a 
crime. (3) Legislative mandates enacted prior to January 1, 1975, or executive orders or 
regulatioils initially iinpleillentiilg legislation enacted prior to January 1, 1975. 

~epartnwnt qfFinance 1). Conznzissioli on State Mandates (Kern High School Dist.) (2003) 30 
Cal.4th 727, 735. 

County ofSan Diego 1). State of Cnlifor~iin (1997) 15 Cal.4th 68, 8 1. 

Long Beach Unified School Dist. v. Sta/e qf California (1990) 225 Cal.App.3d 155, 174. 

San Diego Unified School Dist. v. ( : O I I ? M ~ ~ S . Y ~ O M  O M  St~lte Manda/es (2004) 33 Cal.4th 859, 878, 
(San Diego UniJied School Dist.); Lt~ciu Mar Unified School Dist. v. Honig (1988) 44 Cal.3d 
830, 835 (Lucia Mar). 

' O ~ a n  Diego Unijied School Dist., supra, 33  Cal.4th 859, 874-875 (reaffiril~ing the test set out in 
County ofLos Angeles v. State of California (1987) 43 Cal.3d 46, 56; see also Lucia Mar, supra, 
44 Cal.3d 830, 835.) 
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with the legal requireineilts in effect iininediately before the enactment of the test claim 
1egislatioi~.' A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the p ~ b l i c . " ' ~  

Finally, the newly required activity or increased level of service must iinpose costs mandated by 
the state.13 

The Coinmission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XI11 B, section 6.14 In making its 
decisions, the Cominission must strictly construe article XI11 B, section 6, and not apply it as an 
"equitable reinedy to cure the perceived unfairness resulting from political decisions on funding 
priorities." l5 

Issue 1: Is the test claim legislation subject to article XI11 B, section 6, of the 
California Constitution? 

As a preliminary matter, the test claim alleges Elections Code section 13300, as amended by 
Statutes 2000, chapter 898, imposes a reilnbursable state-mandated program. This amendment 
was never operative upon the subsequent adoption of Statutes 2000, chapter 899.16 Statutes 
2000, chapter 899, including alnendnlents to Elections Code section 13300, was pled in another 
test claim, Fijteen Day Close of' Voter Registration (0 1-TC-15 .) Therefore, any future references 
to "test claim legislation" do not include Elections Code sectioil 13300. 

In order for the test claim legislatioil to be subject to article XI11 B, section 6 of the California 
Constitution, the legislatioil inust coilstitute a "program." In Coz~nty ofLos Angeles v. State of 
California, the California Supreme Court defined the word "program" within the meaning of 
article XI11 B, sectioil6 as one that carries out the governnleiltal f~~nct ion  of providing a service 
to the public, or laws which, to implement a state policy, iinpose unique requirements on local 
governments and do not apply generally to all residents and entities in the state.17 The court has 
held that only one of these findings is necessary. 18 

' '  San Diego UniJied School Dist., szq~rn, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 

l 2   an Diego Unified School Dist., stlyra, 33 Cal.4th 859, 878. 

l 3  County ofFresno v. State of California (1991) 53 Cal.3d 482, 487; Cozlnty of Sonoma v. 
Co~ninission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (Cozlnty of Sonoma); 
Government Code sections 175 14 and 1 7556. 

l 4   inl law v. State of Califbrnia (1 99 1) 54 Cal.3d 326, 33 1-334; Govemineilt Code sections 
17551 and 17552. 
I 5  Coz~nty of Sonoma, stlyra, 84 Cal.App.4th 1265, 1280, citing City ofSan Jose v. State of 
California (1 996) 45 Cal.App.4th 1802, 1817. 

l 6  ~ f f e c t e d  by two 01- more acts at the same session ofthe Legislature. (See Gov. Code, 5 9605.) 

l 7  County qfLos Angeles, .stp~*a, 43 Cal.3d at page 56. 

l 8  Carme1 Vdley Fire Protection Dist. v. State qf California (1 987) 190 Cal.App.3d 521, 537 
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The Commission finds that administering partisan primary elections imposes a program within 
the meaning of article XI11 B, section 6 of the California Constitution under both tests. County 
elections officials provide a service to the members of the public who vote ill primary elections. 
The test claiin legislation also requires local elections ofiicials to engage in administrative 
activities solely applicable to local government, thereby imposing unique requirements upon 
counties that do not apply generally to all residents and entities of the state. 

Accordingly, the Commission finds that the test claiin legislation constitutes a "program" and, 
thus, may be subject to subveiltion pursuant to article XI11 B, section 6 of the California 
Constitution ifthe legislation also inandates a new program or higher level of service, and costs 
inandated by the state. 

Issue 2: Does the test claim legislation mandate a new program or higher level of 
service on counties within the meaning of article XI11 B, section 6 of the 
California Constitution? 

Test claim legislation mandates a new prograin or liiglier level of service within an existing 
program when it coinpels a local agency or scliool district to perform activities not previously 
required.19 The couits have defined a "higher level of service" in conjunction with the phrase 
"new program" to give the subventioii requiremelit of article XI11 B, section 6 meaning. 
Accordingly, "it is apparent that the subvention requirement for increased or higher level of 
service is directed to state-mandated increases in the services provided by local agencies in 
existing A statute or executive order maildates a reimbursable "higher level of 
service" when the statute or executive order, as compared to the legal requirements in effect 
immediately before the eiiactiileilt of the test claiiii legislation, increases the actual level of 
governmental service to the public provided in the existing 

As discussed above, Proposition 198, the "Open Primary Act," was found to create an 
unconstitutional blanket primary by the Supreine Court in California Democratic Party v. Jones, 
stpra, 530 U.S. 567. Statutes 2000, chapter 898 was the solution reached by the California 
Legislature to create a constitutioilal open priinary. The bill analysis by the Senate Committee 
on Elections and Reapportioiimeilt from August 30, 2000, states: "According to the author, this 
bill is necessary because the Court's decisioii leaves California with obsolete statutes that 
arguably do not provide the statutory inecl~anisin for any priinary system, altliougli the California 
Constitution requires primary elections for partisan offices."22 The argument that without action 

l 9  Lucia Mar UniJied School Dist., szpm, 44 Cal.3d 830, 836. 

20 County ofLos Angele.~, szpm, 43 Cal.3d 46, 56; Sari Diego Unified School District, supra, 33 
Cal.4th 859, 874. 
2 1 San Diego UniJiedSchool Dist., szpm, 33 Cal.4th 859, 878; Lzlcicr Mar, supra, 44 Cal.3d 830, 
835. 

22   he bill analysis refers to California Coiistit~~tion, article 2, section 5, subdivision (a), which 
begins, "The Legislature shall provide for priinary elections for partisan offices, including an 
open presidential primary ... ." On November 2,2004, Proposition 60 was enacted, amending 
article 2, section 5, to add subdivision (b): "A political party that participated in a primary 
election for a partisan office has the right to participate in the general election for that office and 
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by the Legislature. California would have been left without a legal primary system is not quite 
accurate. In Czimmings v. Morez ( 1  974) 42 Cal.App.3d 66,73, the Court fouild that "A statute 
which violates either [California or US] Coilstitution is to that extent void and, '[iln legal 
contemplation, a void act is as inoperative as though it had never been passed. ...'." Therefore, 
the voiding of Propositioil 198 by the Court left the law exactly as it was prior to the enactment 
of Proposition 198 -- with a closed primary system. The problem that the Legislature needed to 
address was that the earlier statutes were no longer physically on the boolts, which could lead to 
confusion. 

Test Claim  egisl la ti on:^^ 

Elections Code Section 2001: 

First, Statutes 2000, chapter ~ 9 8 , ~ ~  repealed Elections Code section 2001 entirely, which was the 
section added by Proposition 198 to create a blailltet primary system. The repeal of this law, in 
accordance with the decision of the Court, did not inaildate a new program or higher level of 
service. 

Elections Code Sections 21 51 and 131 02: 

Elections Code section2 15 1, prior to the 1996 initiative, provided that no decline-to-state voter 
could vote a partisan priinary ballot. Proposition 198 removed this restriction, explicitly 
allowiilg all voters-party members and "decline-to-state" alilte-to vote "for any candidate for 
each office regardless of political affiliation and without a declaratioil of political faith or 
allegiance." Again, such a requirement was found to be an ~inconstit~~tional violation of political 
parties' right of political association. 

Most of the language of Elections Code section 2 15 1 was restored to prior law, consistent with 
the Supreme Court decision, with one significant addition: allowing decline-to-state voters to 

shall not be denied the ability to place on the general election ballot the candidate who received, 
at the primary election, the highest vote among that party's candidates." 

" Claimant has identified a i~un~ber  of reimbursable activities in the test claim filing that are 
disputed by DOF. In its letter dated June 28, 2002, DOF identifies 14 separate activities that it 
asserts should either be identified as one-time activities, or excluded from reimbursement 
altogether [see exh. B]. The Con~mission call consider claimant's requests for activities that are 
not expressly included in the test claim legislation at the parameters and guidelines stage, to 
determine whether the requested activities are a reasonable method of complying with the 
mandate. (Cal. Code of Regs., tit. 2, 5 1 183.1, subd. (a)(4).) 

24 ~11e Legislature repealed and reenacted the test claim Electioils Code sections, (except section 
2001, which was repealed entirely). "Wherc there is an express repeal of an existing statute, and 
a re-enactment of it at the same time, or a repeal and a re-enactment of a portion of it, the re- 
enactment neutralizes the repeal so far as the old law is coiltinued in force. It operates without 
interruption where the re-enactment taltes effect at the same time." (In re Martin 's Estate (1 908) 
153 Cal. 225,229. See also 15 0ps.Cal.Atty.Gen. 49 (1 950).) The Con~mission finds that when 
a statute is ren~~mbered or reenacted, oilly substailtive changes to the law creating new duties or 
activities meet the criteria for finding a reimbursable state mandate. 
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vote the pai-tisan priinary ballot 01 ally party that chooses to allow it. Elections Code section 
2 15 1, follows, with changes to prior law (prc-Proposition 198) indicated in underline and 
strilceout : 

At the time of rcgistcring and oTtransSerring registration, each elector inay 
declare the naine of the political party wit11 which he or she intends to affiliate at 
the ellsuing priinary election. The name 01 that political party shall be stated in 
the affidavit of registration and the index. 
7 7 I he voter registration card shall iilfornl the afiant that any elector may decline to 
state a political aililiation, but 110 persoil shall be entitled to vote the ballot of any 
political party at any prinlary election unless he or sl1c has stated the name of the 
party with which hc or she intends to arfiliate or unless he or she has declined to 
state a party affiliation and the political party, hy party rule duly noticed to the 
Secretary of State, autl~orizes a lxrson who has declined to state a pai-ty affiliation 

, 
to vote the ballot of that political party. 1 he voter registration card shall include a 
listing of all qualiiied political parties. 

No person shall be perillilted to vote the ballot of ally party or for any delegates to 
the convention of any party other than the party designated in his or her 
registration, except as provided by Section 2 152 or unless he or she has declined 
to state a party affiliation and the party, by party rule cluly iloticed to the Secretary 
of State. authorizes a person who has declined to state a pai-ty affiliation to vote 
the party ballot or for dele~ates  to thc party convention. 

Electioils Code section 13 102, as amendccl by Statutcs 2000, chapter 898 f o l l o w ~ , ~ b i t l ~  changes 
to prior law indicated in underline and stril<cout: 

(a) All voting shall be by ballot. There shall be provided, at each polliilg place, at 
each election at which public oficers arc to be voted lor, but one forill of ballot 
for all candidates lor public oflice, except that, for partisan prinlary elections. one 
lbrm of ballot shall be provided Sor each qualiiied political party as well as one 
form ofiloi~partisan ballot. in accordance with subclivisioi~ (b). 

(b) At partisan priinary elections, each voter not registered as intending to affiliate 
with any one of the political parties participating in the election shall be furnished 
only a nonpartisan ballot, unless he or she requests a ballot of a political party and 
that political party, by party rule duly noticed to the Secretary of State, authorizes 
a person who has declined to state a party affiliation to vote the ballot oC that 
political pai-ty. The  onpa partisan ballot shall contain oilly the naines of all 
candidates for nonpartisall olfices and illeasures to be voted for at the priinary 
elcction. Each voter registcrcd as intencling to affiliate with a political party 
participating in the election shall bc Siirnisl~cd only a ballot of the political party 
with which he or she is rcgistcrcd and the nonpartisan ballot, both of which shall 
be printed togcthcr as one ballot in the Sorm prescribcd by Section 13207. 

2 5 Elections Code section 13 102 has bccn suhsecluently amcnded. but those statutes were not 
included in this test claim. and nonc of rhc amendments affect the outcoine to this test claim. 
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(c) A political party may adopt a party rule in accordance with subdivision (b) that 
authorizes a persoil who has declined to state a party affiliation to vote the ballot 
of that political party at the next ensuing partisan primary election. The political 
party shall notify the pai-tv chairman inlinediately upon adoption of that party 
rule. The pai-ty chairman shall provide written notice of the adoption of .that rule 
to the Secretary of State not later than the 60th day prior to the partisail primary 
election at which the vote is authorized. 

Although new, Elections Code section 13 102, subdivisioil (c), does not inandate a new program 
or higher level of service, because the requirements are entirely vested in political party officials 
and the Secretary of State, not local agencies. 

However, as to the other ailleildnleilts by Statutes 2000, chapter 898, the Con~mission finds that 
holding ally forill of an open priillary was neither the law prior to Propositioil 198, nor required 
by the Court in Califol#~~in Delnocrntic Party v. Jones, szpra, 530 U.S. 567, when it invalidated 
Proposition 198. Therefore, the Coillillissioil finds that amendments to Elections Code sections 
2 15 1 ,  and 13 102, subdivision (b), inaildate a new program or higher level of service, for the 
following new activities: 

Add inforn~ation to the voter registration card stating that voters who declined to state a 
party affiliatioil shall be entitled to vote a party ballot if the political party, by party rule 
duly noticed to the Secretary of State, authorizes such a persoil to do so. 

Allow voters who declined to state a party affiliation to vote a pai-ty ballot if the political 
party, by party rule duly iloticed to the Secretary of State, authorizes such a person to do 
SO. 

Elections Code Sections 13203, 13230. 13301 and 13302: 

Elections Code sections 13203, 13301 and 13302, describing the printing requirements of 
partisan primary ballots, including things such as typefaces and paper, were restored to prior law, 
conforming to the order of the Court illvalidating Proposition 198. Using Electioils Code section 
13203 as an example, here is how the law was changed by Proposition 198 in 1996, indicated by 
underline and striltethrougl~: 

Across the top of the ballot shall be printed in heavy-faced gothic capital type not 
smaller than 30-point, the words "OFFICIAL BALLOT." However, if the ballot is 
no wider than a single column, the words "OFFICIAL BALLOT" nlay be as small 
as 24-point. Beneath this heading, in the case of an official jxw&zm primary 
election, shall be printed in 18-point boldfaced gothic capital type &+e#kxd 
7 the words "OFFICIAL PRIMARY 
BALLOT". Beneath the heading line or lines, there shall be printed, in boldface 
type as large as the width of the ballot inaltes possible, the iluillber of the 
congressional, Senate, and Asse~nbly district, the naine of the couilty in which the 
ballot is to be voted, and the date ofthe election. 

Then, after the law was voided by Lhe Supreme Court decision issued on June 26, 2000, the 
Legislature restored the law on the boolts exactly to the prior law, by Statutes 2000, chapter 898. 
But even before the operative date of Statutes 2000. chapter 898 - this was the actual law in 
California because of the legal principles of Cu~7~7i11g.s 11. Morez (1 974) 42 Cal.App.3d 66, 73: 
"A statute which violates either Constitutioil is to that extent void and, '[ill1 legal contemplation, 
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a void act is as inoperative as t l~oug l~  it had never been passed. ...'." For legal purposes, there 
was no gap in the law because the law treats Propositioi~ 198 as though it never existed; meaning 
prior law is continuous ill effect. 

So here is the law as it exists today, word for word the same as before Propositioi~ 198: 

Across the top of the ballot shall be printed in lleavy-faced gotllic capital type not 
smaller than 30-point, the words "OFFICIAL BALLOT." However, if the ballot is 
no wider than a single column, the words "OFFICIAL BALLOT" may be as small 
as 24-point. Beneath this heading, in the case of a partisan primary election, shall 
be printed in 18-point boldface gotllic capital type the official party designation or 
tlie words "NONPARTISAN BALLOT" as applicable. Beneath the heading line 
or lines, there shall be printed, in boldface type as large as the width of the ballot 
maltes possible, the number of the congressional, Senate, and Assembly district, 
the iiaille of the county in which the ballot is to be voted, and the date of the 
election. 

Therefore, the Coinillissioii finds that Elections Code sectioils 13203, 13301 and 13302, as 
repealed and reenacted by Statutes 2000, chapter 898, do not mandate a new program or higher 
level of service. 

In addition to reenacting the language of prior law, subdivisioii (c) was added to Elections Code 
section 13230, defiiliilg "partisan voters" as iilcluding persons who have declined to state a party 
affiliation but have chosen to vote a party ballot, if allowed by the political party. The 
Coinillission finds that this definition, in and of itself, does not require any new activities of 
county electioiis officials. Therefore, thc Coiiiillission finds that Electioiis Code sections 13230, 
as amended by Statutes 2000, chapter 898, does not mandate a new program or higher level of 
service. 

Issue 3: Does the test claim legislation impose "costs mandated by the state" within 
the meaning of Government Code sections 17514 and 17556? 

Reimburseilleilt under article XI11 B, sectioii G is required oilly if any new program or higher- 
level of service is also fouild to imposc "costs inandated by the state." Government Code 
section 175 14 defines "costs mandated by tlie state" as any increased cost a local agency is 
required to incur as a result of a statute that mandates a new program or higlier level of service. 
The claimant estiinated costs of $200 or more for the test claim allegations, wliich was the 
statutory threshold at the time tlie test claim was iiled. The claiiiiaiit also stated that none of the 
Governillent Code section 17556 exceptioiis apply. For tlie activities listed in the conclusion 
below, the Con~mission agrees and finds accordiilgly that they impose costs mandated by the 
state upon counties witliiii the meaning of Goverilillent Code section 175 14. 
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CONCLUSION 
The Commission coilcludes that Statutes 2000, chapter 898, as it amended Elections Code 
sections 21 5 1, 13 102, subdivision (b), illandates a new program or higher level of service on 
counties within the meaning of article XI11 B, section 6 of the California Constitution, and 
imposes costs mandated by the state pursuant to Governinent Code section 175 14, for the 
following specific new activities: 

Add information to the voter registration card stating that voters who declined to state a 
party affiliation shall be entitled to vote a party ballot if the political party, by party rule 
duly noticed to the Secretary of State, a~~thorizes such a person to do so. (Elec. Code, $ 
215 1 .)26 

Allow voters who declined to state a party ai'filiation to vote a party ballot if the political 
party, by party rule duly noticed to the Secretary of State, authorizes such a person to do 
so. (Elec. Code, $ $  2151 and 13 102, subd. ( b ) . ~ ~ ~  

The Commission concludes that Statutes 2000, chapter 898, as it repealed, reenacted, or 
amended Elections Code sections 13203, 13230, 13301 and 13302, does not mandate a new 
program or higher level of service on counties within the meaning of article XI11 B, section 6 of 
the California Constitution. 

Regarding the two additional code sections pled by the claimant: Elections Code section 2001 
was repealed in its entirety by Statutes 2000, chapter 898, and therefore did not mandate a new 
program or higher level of service; and Elections Code section 13300 was not amended by 
Statutes 2000, chapter 898, but by Statutes 2000, chapter 899. Statutes 2000, chapter 899 was 
pled in another test claim, Fifieen Daji Close of Voter Registration (01-TC-15), which will be 
heard by the Coininission as a separate item. 

26 As amended by Statutes 2000, chapter 898, operative January 1, 2001 

27 As amended by Statutes 2000, chapter 898, operative January 1,2001 
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ITEM ___ 

DRAFT STAFF ANALYSIS 
PROPOSED PARAMETERS AND GUIDELINES 

Elections Code Sections 2151 and 13102(b) 

Statutes 2000, Chapter 898 (SB 28) 

Modified Primary Election 
(01-TC-13) 

County of Orange, Claimant 

 

EXECUTIVE SUMMARY 
Background 
This program deals with changes to the partisan primary system in California.  In 1996 and 
earlier, California had a closed primary system in which registered voters who were declared 
members of any political party could only vote for members of their own party in partisan 
primary contests, and any voters who declined to state a party affiliation could only vote on 
non-partisan matters at a primary election.  This changed in 1996 when Proposition 198, the 
“Open Primary Act,” was approved by the California voters.  However, Proposition 198 was 
challenged and litigated up to the United States Supreme Court in California Democratic Party 
v. Jones (2000) 530 U.S. 567, which found the law unconstitutional. 

Following the court’s decision, the test claim statute was enacted (Statutes 2000, chapter 898) 
and largely repealed and reenacted the code sections that had been amended by Proposition 198 
– generally restoring the language to the law that was in place immediately prior to  
Proposition 198.  However, by amending a few of the Elections Code sections, the test claim 
statute altered the prior closed primary system to one in which those voters who decline to state 
a political party affiliation may choose any political party’s partisan primary ballot, if that 
political party allows it.  This created a form of open primary.   

The Commission concluded that Statutes 2000, chapter 898, as it amended Elections Code 
sections 2151 and 13102(b), mandates a new program or higher level of service on counties 
within the meaning of article XIII B, section 6 of the California Constitution, and imposes costs 
mandated by the state pursuant to Government Code section 17514 for the following specific 
new activities: 

• Add information to the voter registration card stating that voters who declined to state a 
party affiliation shall be entitled to vote a party ballot if the political party, by party rule 
duly noticed to the Secretary of State, authorizes such a person to do so. (Elec. Code, 
§ 2151.) 

EXHIBIT E

38



2 
 

• Allow voters who declined to state a party affiliation to vote a party ballot if the political 
party, by party rule duly noticed to the Secretary of State, authorizes such a person to do 
so.  (Elec. Code, §§ 2151 and 13102(b).) 

The remaining allegations pled in the test claim were denied by the Commission. 

Proposed Parameters and Guidelines 
The issues in dispute involve the period of reimbursement and the reimbursable activities.   

Period of Reimbursement 

The claimant’s proposed parameters and guidelines state that the period of reimbursement for 
the test claim begins on September 29, 2000, the date of enactment of the test claim statute.  

Although the test claim statute, Statutes 2000, chapter 898, was approved by the Governor and 
filed with the Secretary of State on September 29, 2000, it was not enacted as urgency 
legislation and, thus, did not immediately go into effect upon its enactment.  Nor did the statute 
have a delayed operative date to give counties time to implement the statute.1  Rather, the 
operative and effective date of the statute was January 1, 2001.2  A statute has no force and 
effect until its operative and effective date.3  Thus, the reimbursable activities identified in the 
parameters and guidelines did not become “mandated” and were not required to be implemented 
until January 1, 2001. 

Staff has modified Section III of the proposed parameters and guidelines to reflect the period of 
reimbursement beginning January 1, 2001, and to incorporate the most recent boilerplate 
language. 

Reimbursable Activities 

The first activity approved by the Commission as a reimbursable state-mandated activity is to 
add information about the Modified Primary program to the voter registration card.  Although 
the claimant did not include this activity in its proposed parameters and guidelines, the 
Commission is required to identify all costs mandated by the state in the parameters and 
guidelines.  Staff recommends that the Commission identify this activity in the parameters and 
guidelines as a one-time activity. 

The second activity determined by the Commission to be reimbursable is the ongoing activity to 
“allow” voters who declined to state a party affiliation to vote a party ballot at each primary 
election if a political party authorizes such a vote.  The Commission’s statement of decision 
does not define what it means to “allow” a decline to state voter to vote a party ballot, and the 
claimant’s proposed parameters and guidelines list of reimbursable activities attempt to define 
that activity. 

However, the Legislature has established a statutory process to allow the decline to state voter 
to vote a partisan ballot in primary elections.  To the extent the process was adopted by the 
                                                 
1 Preston v. State Bd. of Equalization (2001) 25 Cal.4th 197, 223–224.    
2 Article IV, section 8(c), of the California Constitution; Government Code section 9600. 
3 People v. Camba (1996) 50 Cal.App.4th 857, 866. 
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Legislature at the same time as the test claim statute (Stats. 2000, ch. 898), staff recommends 
that the Commission include the activities in the parameters and guidelines to define what is 
meant to “allow” the decline to state voter to vote under the Modified Primary program.   

In addition, in June 2010, the voters adopted Proposition 14, the “Top Two Primaries Act,” 
effective January 1, 2011.  The proposition amended article II, sections 5 and 6 of the California 
Constitution to provide for a “voter-nominated primary election” for each state elective office 
and congressional office in California.  Voters can vote in the primary election for any 
candidate for a congressional or state elective office without regard to the political party 
affiliations of either the candidate or the voter.  The Modified Primary rules continue to apply at 
any primary election for President of the United States or for a party committee.  Thus, the 
Modified Primary program no longer applies to primary elections for state elective or 
congressional offices.  Staff recommends that the parameters and guidelines reflect this change 
in law. 

The Commission may also authorize reimbursement for activities that are “the most reasonable 
methods of complying with the mandate” pursuant to section 1183.1(a)(4) of the Commission’s 
regulations.  Staff has included those activities to extent they are supported by evidence in the 
record.  

Staff recommends that Section IV of the parameters and guidelines state the following: 

A. One-Time Activities 

1. Conduct a meeting with the Secretary of State’s Office and a meeting with 
employees from the county elections department regarding the implementation of 
the Modified Primary program. 

2. Develop new internal policies and procedures relating to the activities 
mandated by Elections Code sections 2151 and 13102(b) to allow voters 
who decline to state a party affiliation to vote a party ballot in a primary 
election if authorized by the political party to do so, and to add such 
information regarding the modified primary statutes to the voter registration 
card. 

3. Add information to the voter registration card stating that voters who decline to 
state a party affiliation shall be entitled to vote a party ballot if the political party, 
by party rule duly noticed to the Secretary of State, authorizes that vote. (Elec. 
Code,§ 2151.) 

4. Add the following information regarding the Modified Primary program to the 
notice and application to vote by mail: 

a. Language informing the voter that if he or she is not affiliated with a political 
party, the voter may request an absentee ballot for a particular political party for 
the primary election, if that political party has adopted a party rule, duly noticed 
to the Secretary of State, authorizing that vote.  

b. A  toll-free telephone number, established by the Secretary of State, which the 
voter may call to access information to identify which political parties have 
adopted such a rule authorizing decline to state voters to vote their party ballot.  
The application shall also contain a check-off box with a statement that says “I 
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am not presently affiliated with any political party.  However, for this primary 
election only, I request a vote by mail ballot for the ___ Party.”  (Elec. Code, 
§ 3006.) 

B. On-going Activities  

From January 1, 2001 through December 31, 2010, these activities apply to all primary 
elections.  Beginning January 1, 2011, these activities apply only to primary elections for 
President of the United States or for a party committee and do not apply to primary elections for 
state elective or congressional offices.  (Proposition 14, June 2010.) 

1. If authorized by the political party, and upon receipt of the application to vote by 
mail by decline to state voters, deliver to the decline to state voters the partisan ballot 
requested for the primary election.  (Elec. Code, § 3009.) 

This activity includes and reimbursement is authorized for entering into the 
computer a request from the decline to state voter to vote a partisan ballot at a 
primary election following the receipt of the vote by mail application sent pursuant 
to Elections Code section 3006 in order to ensure that the proper ballot is delivered.4 

2. If authorized by the political party, provide partisan ballots at the polls to decline to 
state voters that request a partisan ballot for the primary election. (Elec. Code,  
§ 13300(c).) 

3. Inform and train poll workers before each primary election regarding the option for 
the decline to state voter to vote a party ballot if authorized, by party rule duly 
noticed to the Secretary of State, by the political party. 

Conclusion and Staff Recommendation 
Staff recommends that the Commission: 

• Adopt the proposed parameters and guidelines, beginning on page 22. 

• Authorize staff to make any non-substantive, technical corrections to the parameters and 
guidelines following the hearing. 

_____________________________________________________________________________ 

 

 

  

                                                 
4 The costs for the administration of the Absentee Ballot program (CSM 3713), as required by 
Statutes 1978, chapter 77 and Statutes 2002, chapter 1032, are not reimbursable under these 
parameters and guidelines.  
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STAFF ANALYSIS 

Claimant 
County of Orange 

Chronology 
07/28/2006 Commission adopts statement of decision 

08/07/2006 Statement of decision issued 

08/25/2006 Claimant files proposed parameters and guidelines 

09/05/2006 Proposed parameters and guidelines deemed complete and issued for comment 

09/29/2006 Department of Finance files comments on claimant’s proposed parameters and 
guidelines 

10/03/2006 Claimant requests extension of time to file rebuttal comments; extension granted 
until October 23, 2006 

12/15/2006 Claimant files rebuttal comments and declarations from the County of Orange 
Registrar of Voters and the County of Sacramento Assistant Registrar of Voters 

01/18/2007 Claimant files proposed amended parameters and guidelines to add time study 
language and to amend the boilerplate language for Section VII, Offsetting 
Savings and Reimbursements 

01/25/2007 Claimant files proposed amended parameters and guidelines and informs 
Commission staff that it will be negotiating a joint reasonable reimbursement 
methodology (RRM) with Department of Finance 

01/__/2010 Claimant informs Commission staff that it is no longer negotiating an RRM with 
Department of Finance, and parameters and guidelines may proceed 

I. Background and Summary of the Mandate 
This program deals with changes to the partisan primary system in California.  In 1996 and 
earlier, California had a closed primary system in which registered voters who were declared 
members of any political party could only vote for members of their own party in partisan 
primary contests, and any voters who declined to state a party affiliation could only vote on 
non-partisan matters at a primary election.  This changed in 1996 when Proposition 198, the 
“Open Primary Act,” was approved by the California voters.  However, Proposition 198 was 
challenged and litigated up to the United States Supreme Court in California Democratic Party 
v. Jones (2000) 530 U.S. 567, which found the law unconstitutional. 

Following the court’s decision, the test claim statute was enacted (Statutes 2000, chapter 898) 
and largely repealed and reenacted the code sections that had been amended by Proposition 198 
– generally restoring the language to the law that was in place immediately prior to  
Proposition 198.  However, by amending a few of the Elections Code sections, the test claim 
statute altered the prior closed primary system to one in which those voters who decline to state 
a political party affiliation may choose any political party’s partisan primary ballot, if that 
political party allows it.  This created a form of open primary.   
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The Commission concluded that Statutes 2000, chapter 898, as it amended Elections Code 
sections 2151 and 13102(b), mandates a new program or higher level of service on counties 
within the meaning of article XIII B, section 6 of the California Constitution, and imposes costs 
mandated by the state pursuant to Government Code section 17514 for the following specific 
new activities: 

• Add information to the voter registration card stating that voters who declined to state a 
party affiliation shall be entitled to vote a party ballot if the political party, by party rule 
duly noticed to the Secretary of State, authorizes such a person to do so. (Elec. Code, 
§ 2151.) 

• Allow voters who declined to state a party affiliation to vote a party ballot if the political 
party, by party rule duly noticed to the Secretary of State, authorizes such a person to do 
so.  (Elec. Code, §§ 2151 and 13102(b).) 

The remaining allegations pled in the test claim were denied by the Commission. 

II. Commission’s Responsibility for Adopting Parameters and Guidelines 
If the Commission approves a test claim, the Commission is required by Government Code 
section 17557 to adopt parameters and guidelines for the reimbursement of any claims.  The 
successful test claimant is required to submit proposed parameters and guidelines to the 
Commission for review.  The parameters and guidelines shall include the following 
information:  a summary of the mandate; a description of the eligible claimants; a description of 
the period of reimbursement; a description of the specific costs and types of costs that are 
reimbursable, including activities that are not specified in the test claim statute or executive 
order, but are determined to be reasonably necessary for the performance of the state-mandated 
program; instructions on claim preparation, including instructions for the direct or indirect 
reporting of the actual costs of the program or the application of an RRM; and any offsetting 
revenue or savings that may apply.5   

As of January 1, 2011, Commission hearings on the adoption of proposed parameters and 
guidelines are conducted under Article 7 of the Commission’s regulations.6  Article 7 hearings 
are quasi-judicial hearings.  The Commission is required to adopt a decision that is based on 
substantial evidence in the record, and oral or written testimony is offered under oath or 
affirmation.7  Each party has the right to present witnesses, introduce exhibits, and submit 
declarations.  However, the hearing is not conducted according to the technical rules of 
evidence.  Any relevant non-repetitive evidence shall be admitted if it is the sort of evidence on 
which responsible persons are accustomed to rely in the conduct of serious affairs.  Irrelevant 
and unduly repetitious evidence shall be excluded.  Hearsay evidence may be used to 
supplement or explain, but is not sufficient in itself to support a finding unless the hearsay 
evidence would be admissible in civil actions.8 

                                                 
5 Government Code section 17557; California Code of Regulations, Title 2, section 1183.1. 
6 California Code of Regulations, Title 2, section 1187. 
7 Government Code section 17559(b); California Code of Regulations, Title 2, section 1187.5. 
8 California Code of Regulations, Title 2, section 1187.5. 
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Should the Commission adopt this analysis and proposed parameters and guidelines, a cover 
sheet would be attached indicating that the Commission adopted the analysis as its decision.  
The decision and adopted parameters and guidelines are then submitted to the State Controller’s 
Office to issue claiming instructions to local governments, and to pay and audit reimbursement 
claims.  Issuance of the claiming instructions constitutes the notice of the right of local 
governments to file reimbursement claims with the State Controller’s Office based on the 
parameters and guidelines.   

III. Party Positions 
Claimant 

The claimant requests reimbursement for the following activities: 

A. One-Time Activities 

1. Conducted meetings in order to obtain information from the Secretary of State as to 
which political parties allowed voters who have not designated their political party to 
vote in primary elections of given political parties. 

2. Had meetings with the elections department in order to ascertain what activities were 
necessary to implement the legislation. 

3. Developed new internal policies and procedures. 

4. Redesigned and republished the sample ballot and absentee voter application. 

5. Redesigned and implemented new election software. 

6. Informed and trained poll workers regarding the voting options for the decline to 
state voter. 

7. Provided specialized official ballots for the decline to state voter at each poll site. 

B. Ongoing Activities 

1. Notify every permanent voter who is registered as a decline to state voter that he or 
she has an option to vote a partisan ballot as long as that political party has agreed. 

2. Hand process absentee voter requests. 

3. Provide postage paid post card for the permanent absent decline to state voter to 
indicate which partisan absentee ballot they would like sent to them. 

4. Enter the requested partisan ballot information from the post card into the computer 
software database. 

5. Send to each voter a sample ballot containing the information regarding the options 
available to the decline to state voters. 

6. Inform and train poll workers regarding the options for the decline to state voter. 

7. Provide specialized official ballots for the decline to state voter at each poll site. 

Although these activities are not expressly required by the test claim statute, the claimant argues 
they are the most reasonable methods of complying with the mandate and, pursuant to section 
1183.1(a)(1)(4), should be reimbursable. 
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The claimant also requests reimbursement from the enactment date of the statute, rather than 
from the later operative and effective date of the statute. 

Department of Finance 

As described more fully in the analysis, the Department of Finance argues that many activities 
requested by the claimant are not reasonably necessary to comply with the mandate and, thus, 
should be denied.   

IV. Discussion 
Staff reviewed the claimant’s proposed parameters and guidelines, and comments from the 
parties.  As described below, staff recommends that the Commission amend the proposed 
boilerplate language to conform to recently adopted parameters and guidelines.  Staff further 
recommends that the Commission amend the proposed language for Section III, Period of 
Reimbursement, to reflect the operative and effective date of the statute, and the proposed 
language for Section IV, Reimbursable Activities. 

A. Section III, Period of Reimbursement 
Government Code section 17557(e), states that a test claim shall be submitted on or before  
June 30 following a given fiscal year to establish eligibility for that fiscal year.  This test claim 
was filed on April 18, 2002 (fiscal year 2001-2002), establishing eligibility for reimbursement 
beginning July 1, 2000.  The test claim statute, however, was enacted and became operative and 
effective after that date. 

The claimant’s proposed parameters and guidelines state that the period of reimbursement for 
the test claim begins on September 29, 2000, the date of enactment of the test claim statute.  

Although the test claim statute, Statutes 2000, chapter 898, was approved by the Governor and 
filed with the Secretary of State on September 29, 2000, it was not enacted as urgency 
legislation and, thus, did not immediately go into effect upon its enactment.  Nor did the statute 
have a delayed operative date to give counties time to implement the statute.9  Rather, the 
operative and effective date of the statute was January 1, 2001.10  A statute has no force and 
effect until its operative and effective date.11  Thus, the reimbursable activities identified in the 
parameters and guidelines did not become “mandated” and were not required to be implemented 
until January 1, 2001. 

Staff has modified Section III of the proposed parameters and guidelines to reflect the period of 
reimbursement beginning January 1, 2001, and to incorporate the most recent boilerplate 
language.   

 

 

 
                                                 
9 Preston v. State Bd. of Equalization (2001) 25 Cal.4th 197, 223–224.    
10 Article IV, section 8(c), of the California Constitution; Government Code section 9600. 
11 People v. Camba (1996) 50 Cal.App.4th 857, 866. 
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B. Section IV, Reimbursable Activities 

1. Activities required by the Modified Primary program 
The Commission approved this test claim for the following reimbursable state-mandated 
activities:   

• Add information to the voter registration card stating that voters who decline to state a 
party affiliation shall be entitled to vote a party ballot if the political party, by party rule 
duly noticed to the Secretary of State, authorizes such a person to do so.  (Elec. Code, 
§ 2151.) 

• Allow voters who declined to state a party affiliation to vote a party ballot if the political 
party, by party rule duly noticed to the Secretary of State, authorizes such a person to do 
so.  (Elec. Code, §§ 2151 and 13102(b).) 

The first activity to add information about the Modified Primary program to the voter 
registration card has been determined by the Commission to be a reimbursable state-mandated 
cost.  Although the claimant did not include this activity in its proposed parameters and 
guidelines, the Commission is required to identify all costs mandated by the state in the 
parameters and guidelines.12  Staff recommends that the Commission identify this activity in the 
parameters and guidelines as a one-time activity. 

The second activity determined by the Commission to be reimbursable is the ongoing activity to 
“allow” voters who declined to state a party affiliation to vote a party ballot at each primary 
election if a political party authorizes such a vote.  The Commission’s statement of decision 
does not define what it means to “allow” a decline to state voter to vote a party ballot, and the 
claimant’s proposed parameters and guideline and list of reimbursable activities attempt to 
define that activity. 

At the time the test claim statute was adopted in 2000, however, the Legislature enacted statutes 
to implement the Modified Primary program that allows the decline to state voter (either an 
absentee or vote by mail voter13 or one that votes at the polls) to vote a partisan ballot at a 
primary election.  Some of the claimant’s proposed activities are generally modeled from these 
statutes, but the claimant’s proposed language does not track the statutory language.  Staff 
recommends that the Commission include in the parameters and guidelines the statutory 
activities adopted by the Legislature when the test claim statute was enacted to define the 
reimbursable activity to allow the decline to state voter to vote a partisan ballot in a primary 
election. These activities are described in the paragraphs below.   

The Legislature also continued to add statutes to the Modified Primary program in years after it 
enacted the initial program.  The claimant has not specifically identified these activities in its 
proposed parameters and guidelines as being required or necessary to implement the program.  

                                                 
12 Government Code sections 17514 and 17557. 
13 In 2007, the Legislature renamed the “absent voter” and “permanent absent voter” to “vote by 
mail voter.”  (Stats. 2007, ch. 508.) 
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In addition, a test claim has not been filed on these later-adopted statutes.  Staff recommends 
that the Commission not include the later-added activities in the parameters and guidelines.14 

Under the process adopted with the test claims statute, the voter is first made aware of the 
Modified Primary rules at the time of registration or of transferring registration.  As indicated in 
the statement of decision, when an elector registers to vote, the elector may declare the name of 
the political party with which he or she intends to affiliate at the primary election.  The voter 
registration card shall inform the electors that they may decline to state a political affiliation, but 
no person shall be entitled to vote the ballot of any political party at any primary election unless 
the elector has stated the name of the party with which he or she intends to affiliate, or unless 
under the Modified Primary program, he or she has declined to state a party affiliation and the 
political party, by party rule duly noticed to the Secretary of State, authorizes a person who has 
declined to state a party affiliation to vote the ballot of that political party.  In addition, no 
person shall be permitted to vote the ballot of any party or for any delegates to the convention of 
any party other than the party designated in registration, unless he or she has declined to state a 
party affiliation and the party, by party rule duly noticed to the Secretary of State, authorizes a 

                                                 
14 In this case, the Commission’s determination that a reimbursable mandate exists under the 
Modified Primary program to allow a decline to state voter to vote a partisan ballot is based on 
the enactment of Statutes 2000, chapter 898.  Elections Code sections 3205(b) (amended by 
Stats. 2001, ch. 925) and 13102(d) (amended by Stats. 2002, ch. 10), are later-adopted statutes 
amending the Modified Primary program that have not been properly included in a test claim.  
Section 3205 was addressed in Permanent Absentee Voters II (03-TC-11, pp. 10-11), but the 
Commission determined that it was not properly pled in that test claim and did not reach any 
conclusions on that statute.   

Elections Code section 3205(b) states that prior to each primary election, county election 
officials shall mail to every decline to state voter whose name appears on the permanent vote by 
mail voter list a notice and application regarding voting in the primary election.  The notice 
shall inform the voter that he or she may request a vote by mail ballot for a particular political 
party for the primary election, if that political party has adopted by rule, duly noticed to the 
Secretary of State, authorizing these voters to vote in their primary.  The notice is required to 
contain a toll-free telephone number, established by the Secretary of State, stating that the voter 
may call to access information regarding which political parties have adopted such a rule.  The 
application also contains a check-off box that states “I am not presently affiliated with any 
political party.  However, for this primary election only, I request a vote by mail ballot for the 
___ Party.”  The name of the political party is affixed by the voter. 

Elections Code section 13102(d) states that the county elections official shall maintain a record 
of which political party’s ballot was requested pursuant to subdivision (b), or whether a 
nonpartisan ballot was requested, by each person who declined to disclose a party preference.  
The record shall be made available to any person or committee who is authorized to receive 
copies of the printed indexes or registration for primary and general elections pursuant to 
Elections Code section 2184. 

These activities are not addressed in the proposed parameters and guidelines for Modified 
Primary. 
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person who has declined to state a party affiliation to vote the party ballot or for delegates to the 
party convention.15 

Within a specified number of days before the primary election, county elections officials are 
required to prepare separate sample ballots for each political party and a separate sample 
nonpartisan ballot.  The sample ballots are required to be identical to the official ballot, except 
as authorized by law.  The nonpartisan ballot provided to the decline to state voter shall contain 
only the names of all candidates for nonpartisan offices, voter-nominated offices, and measures 
to be voted for at the primary election.  Voters that register with a political party shall be 
furnished only a ballot for which the voter disclosed a party preference and the nonpartisan 
ballot, both of which shall be printed together as one ballot.16 

County elections officials are also required to include with the sample ballot an application for a 
vote by mail ballot.17  The application for a vote by mail ballot includes language that the 
decline to state voter has the option to vote a partisan ballot if authorized by the political party.  
The application is required to also contain a toll-free telephone number, established by the 
Secretary of State, which the voter may call to access information to identify which political 
parties have adopted such a rule.  The application shall also contain a check-off box with a 
statement that says “I am not presently affiliated with any political party.  However, for this 
primary election only, I request a vote by mail ballot for the ___ Party.”  The name of the 
political party is affixed by the voter.18  Under existing statutes, if the voter requests to vote by 
mail for a primary election, the county is required to verify the voter’s signature and address on 
the application and, when successfully filed, the county elections official delivers to each 
qualified applicant the correct ballot.19   

If the decline to state voter does not vote by mail and instead votes at the polls, the decline to 
state voter may request to vote the ballot of a political party if authorized by the party’s rules 
and duly noticed to the Secretary of State.20   

Thus, in order to “allow” a decline to state voter the right to vote a partisan ballot at a primary 
election, when authorized by a political party, the following activities are required by statute to 
be performed: 

• One-time activity to add information to the voter registration card stating that voters 
who declined to state a party affiliation shall be entitled to vote a party ballot at a 
primary election if the political party, by party rule duly noticed to the Secretary of 
State, authorizes that vote. (Elec. Code, § 2151.) 

                                                 
15 Elections Code section 2151, as amended by Statutes 2000, chapter 898. 
16 Elections Code sections 13102(b) and 13300(b). 
17 Elections Code section 3022. 
18 Elections Code section 3006, as amended by Statutes 2000, chapter 898.  The claimant did 
not plead section 3006 in its test claim. 
19 Elections Code sections 3000 et seq. (added by Stats. 1994, ch. 920.) 
20 Elections Code section 13300(c), as amended by Statutes 2000, chapter 898. 
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• One –time activity to add the following information regarding the Modified Primary 
program to the notice and application to vote by mail: 

1. Language informing the voter that if he or she is not affiliated with a political party, 
the voter may request an absentee ballot for a particular political party for the 
primary election, if that political party has adopted a party rule, duly noticed to the 
Secretary of State, authorizing that vote.  

2. A  toll-free telephone number, established by the Secretary of State, which the voter 
may call to access information to identify which political parties have adopted such a 
rule authorizing decline to state voters to vote their party ballot.  The application 
shall also contain a check-off box with a statement that says “I am not presently 
affiliated with any political party.  However, for this primary election only, I request 
a vote by mail ballot for the ___ Party.”  (Elec. Code, § 3006.) 

• If authorized by the political party, and upon receipt of the application to vote by mail 
by decline to state voters, deliver to the decline to state voters the partisan ballot 
requested for the primary election.  (Elec. Code, § 3009.) 

• If authorized by the political party, provide partisan ballots at the polls to decline to state 
voters that request a partisan ballot for the primary election.  (Elec. Code, § 13300(c).) 

Staff recommends that the Commission include these activities in the parameters and 
guidelines. 

In addition, the Department of Finance has noted the relationship between this program and the 
Absentee Ballot program (CSM 3713).  Under the Absentee Ballot program, counties are 
eligible for reimbursement for the administration of absentee ballots based on a funding formula 
for the number of absentee ballots cast in the jurisdiction.  The Modified Primary program does 
not reimburse counties for the administration of the absentee, or vote by mail ballots.  Rather, 
the proposed activities are limited to those activities directly related to the Modified Primary 
program.  Staff recommends that the proposed parameters and guidelines include language that 
states the following:  “The costs for the administration of the Absentee Ballot program (CSM 
3713) are not reimbursable under these parameters and guidelines.” 

2. 2011 change in law 

In June 2010, the voters adopted Proposition 14, the “Top Two Primaries Act,” effective 
January 1, 2011.  The proposition amended article II, sections 5 and 6 of the California 
Constitution to provide for a “voter-nominated primary election” for each state elective office 
and congressional office in California.  Voters can vote in the primary election for any 
candidate for a congressional or state elective office without regard to the political party 
affiliations of either the candidate or the voter.  The Modified Primary rules continue to apply at 
any primary election for President of the United States or for a party committee. 

The Legislature implemented Proposition 14 by amended Elections Code section 2151(b) to 
now states in relevant part the following: 

The voter registration card shall inform the affiant that any elector may decline to state a 
political party reference, but no person shall be entitled to vote the ballot of any political 
party at any primary election for President of the United States or for a party committee 
unless he or she has disclosed the name of the party that he or she prefers or unless he or 
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she has declined to disclose a party preference and the political party, by party rule duly 
noticed to the Secretary of State, authorizes a person who has declined to disclose a party 
preference to vote the ballot of that political party.  The voter registration card shall 
further inform the affiant that any registered voter may vote for any candidate at a 
primary election for state elective office or congressional office, regardless of the 
disclosed party preference of the registrant or the candidate seeking that office or the 
refusal of the registrant or candidate to disclose a party preference. . . . 21 

Thus, the Modified Primary program no longer applies to primary elections for state elective or 
congressional offices.  Staff recommends that the parameters and guidelines reflect this change 
in law. 

3. Other activities requested by the claimant 
The Commission may also authorize reimbursement for activities that are “the most reasonable 
methods of complying with the mandate” pursuant to section 1183.1(a)(4) of the Commission’s 
regulations.  Section 1183.1(a)(4) states the following: 

Reimbursable Activities.  A description of the specific costs and types of costs 
that are reimbursable, including one-time costs and on-going costs, and a 
description of the most reasonable methods of complying with the mandate.  
“The most reasonable methods of complying with the mandate” are those 
methods not specified in statute or executive order that are necessary to carry out 
the mandated program. 

Approval of the most reasonable methods of complying with the mandate requires 
substantial evidence in the record, provided through oral or written testimony offered 
under oath or affirmation, to support the finding that the requested activity is necessary 
to carry out the mandated program.22   

An analysis of the claimant’s request for other activities follows below. 

a) Conduct meetings to obtain information from the Secretary of State and with the 
county elections department 

The claimant requests one-time reimbursement to: 

• Conduct meetings in order to obtain information from the Secretary of State as to which 
political parties allowed voters who have not designated their political party to vote in 
primary elections of given political parties. 

• Conduct meetings with the elections department in order to ascertain what activities 
were necessary to implement the legislation. 

The Department of Finance opposes the first activity to conduct meetings to obtain information 
from the Secretary of State and requests that the activity be deleted.  Finance states the 
following: 

                                                 
21 Statutes 2009, chapter 1. 
22 Government Code section 17559(b); California Code of Regulations, Title 2, section 1187.5. 
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Finance notes that there are only eight registered political parties in California; 
and that to communicate with these parties, or the Secretary of State, as to the 
party’s allowances is easily obtained by phone calls or web-site accessing.  
Additionally, the California Association of Clerks and Elections Officials is an 
efficient and obvious conduit for relaying this information without holding a 
meeting. 

The claimant has provided two declarations to respond to the objections of the Department of 
Finance.  The declarations are signed under penalty of perjury by the County of Sacramento 
Assistant Registrar of Voters and Orange County’s Registrar of Voters, who both declare the 
following: 

Elections Code, Section 13102, as found by the Commission, allows only those 
persons who have declined to state their party affiliation to vote in a partisan 
primary if the political party “by rule duly noticed to the Secretary of State, 
authorizes a person who has declined to state a party affiliation to vote the ballot of 
that political party.”  When the legislation was passed, it was unclear as to what 
political parties, if any, would allow decline to state voters to participate in their 
primary election.  Meetings were necessary in order to obtain the information from 
the Secretary of State.  Only if the Secretary of State received such a rule could 
persons vote in that party’s primary.  Neither the Counties nor the California 
Association of Clerks and Elections Officials (CACEO) are authorized to obtain 
this information directly from the political parties, as contended by the Department 
of Finance. 

Although this activity did not take long, it was required in order to properly 
implement the test claim legislation. 

Elections Code sections 2151 and 13102(b) provide that a decline to state voter may vote a 
party ballot at any primary election if “the political party, by party rule duly noticed to the 
Secretary of State, authorizes a person who has declined to state a party affiliation to vote the 
ballot of that political party.”  By the plain language of the statutes, if a political party 
authorizes decline to state voters to vote the ballot of that political party, the party notifies the 
Secretary of State’s Office.  There is no requirement to notify the California Association of 
Clerks and Elections Officials, as implied by the Department of Finance. 

When the test claim was filed, the Secretary of State’s Office filed comments supporting the 
approval of the test claim and explaining that the test claim statute “added layers of complexity 
and cost to the conduct of elections,” and that meetings were conducted with counties to 
implement the statutes.  

[I]n order to plan for this new requirement, counties met together for months to 
hammer out the specifics of implementation.  These meetings exposed issues of 
complexity and implementation that were then transmitted to all county election 
officials via printed implementation manuals as well as on-site visits with 
virtually every county to ensure uniform implementation throughout the state. 

I want to stress that this uniformity is absolutely critical to the State’s interest in 
a fair election, and without the planning undertaken by the counties there could 
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have been serious equal protection and other legal issues arising over this issue.  
The planning stage was essential.23 

Based on the comments from the Secretary of State’s Office and the declarations filed by the 
counties, staff finds that the two activities requested by the claimant were reasonable methods 
of carrying out the mandated program.  Staff recommends that the Commission approve the 
following activity for one-time reimbursement: “Conduct a meeting with the Secretary of 
State’s Office and a meeting with employees from the County elections department regarding 
the implementation of the Modified Primary program.”  

b) Develop internal policies and procedures 
The claimant requests reimbursement for the one-time activity of developing internal policies 
and procedures.  The Department of Finance does not object to this activity. 

Staff finds that the activity of developing internal policies and procedures for the modified 
primary program is a reasonable method of complying with the mandate and is supported by the 
comments filed on the test claim by the Secretary of State’s Office, which provided the 
following: 

Fifth, a part of the training process depends on the office staff in the Elections 
Department understanding the new law and being able to communicate it to the 
public and to potential pollworkers who call.  Providing accurate information to 
the public and other customers in the election process is critical to the integrity of 
the process and the confidence the public feels in the conduct and administration 
of elections.24 

Staff recommends that the Commission modify the claimant’s proposed language to tailor the 
activity to the scope of the mandate as follows:  

Developed new internal policies and procedures relating to the activities 
mandated by Elections Code sections 2151 and 13102(b) to allow voters who 
decline to state a party affiliation to vote a party ballot in a primary election if 
authorized by the political party to do so, and to add such information regarding 
the modified primary statutes to the voter registration card. 

c) Redesign and republish the sample ballots  
The claimant requests reimbursement to redesign and republish the sample ballot and the 
absentee ballot.  The absentee ballot issue has been addressed under Issue 1.   

The Department of Finance recommends that this activity by deleted for the following reasons: 

Finance notes that the sample ballot and absentee ballot for each election are 
completely different from the prior election.  Finance points out that this is an 
ongoing part of an existing process.  We also note that activities related to the 
absentee ballot should already be reimbursed through the “Absentee Ballot” 
mandate.  The current reimbursement method for the “Absentee Ballot” claims 

                                                 
23 Secretary of State comments, filed July 29, 2002. 
24 Secretary of State comments, filed July 29, 2002. 
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consist of several formulas based on the number of ballots rather than specific 
activities. 

The claimant responded as follows: 

However, both the sample ballot and absentee ballot had to be redesigned on a 
one-time basis by creating and adding material that addressed the fact that those 
individuals who had declined to state their party affiliation could request a ballot 
for those parties whose rules allow those who decline to state to vote in their 
primary.  This activity is a new activity strictly for the implementation of the test 
claim legislation and was not previously required to be included in the sample 
ballot or absentee ballot.25  

Staff recommends that the Commission deny the request to redesign and republish the sample 
ballot.  As stated above, the mandated activity here requires counties, pursuant to Elections 
Code section 2151, to add to the voter registration card a statement that voters who declined to 
state a party affiliation shall be entitled to vote a party ballot if the political party, by party rule 
duly noticed to the Secretary of State, authorizes such a person to do so.  Similar information is 
required to be included in the notice and application to vote by absentee or vote by mail ballots.  
There is no requirement in law to add this information to the sample ballot or provide notice of 
the modified primary rules in the sample ballot.   

d) Send to each voter a sample ballot containing the information regarding the 
options available to the decline to state voters 

The claimant requests reimbursement to send to each voter a sample ballot containing the 
information regarding the options available to the decline to state voters. 

Staff recommends that the Commission deny this request.  As indicated above, there is no 
requirement in law to add the Modified Primary information to the sample ballot.   

Moreover, since at least 1994, Elections Code sections 13102 and 13300 have required counties 
to send a sample ballots before each primary election to all voters.  The sample ballots are 
required to be substantively identical to the official ballots.  The Modified Primary program did 
not change the law with respect to sample ballots. 

Accordingly, staff recommends that the Commission deny the request for reimbursement to 
send to each voter a sample ballot containing the information regarding the options available to 
the decline to state voters. 

e) Redesign and implement new election software 
The claimant requests reimbursement to redesign and implement new election software.  The 
Department of Finance does not object to the reimbursement of this activity.  In comments to 
the test claim, the Secretary of State’s Office stated that counties had to review and adapt 
“software and computer processes to count and tabulate votes.” 

Staff recommends that the Commission deny this request.  Counting and tabulating votes is not 
required by the Modified Primary statutes.  Nor has the claimant identified how this activity is 

                                                 
25 Declarations from the County of Sacramento Assistant Registrar of Voters and the Orange 
County Registrar of Voters. 
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reasonably necessary to comply with the activities mandated by the 2000 test claim statute to 
add information to the voter registration card and to allow a decline to state voter to vote a party 
ballot at a primary election.   

In 2002, the Legislature added subdivision (d) to Elections Code section 13102 to require 
counties to maintain a record of which political party’s ballot was requested under the modified 
primary program.26  Redesigning software may be necessary to comply with the requirement in 
Elections Code section 13102(d), but there has been no mandate finding on the 2002 statute. 

Thus, staff finds that the request to redesign and implement new election software goes beyond 
the scope of the mandate determined by the Commission and is not supported by any evidence 
in the record.   

f) Inform and train poll workers regarding the options for the decline to state voters 
Claimant requests reimbursement for the ongoing activity of informing and training poll 
workers before each primary election regarding the options for the decline to state voter. 

The Department of Finance objects to the reimbursement of this activity, arguing that training is 
already a part of any election and not unique to the requirements of the Modified Primary 
Election mandate. 

The claimant filed reply declarations from county elections officials, stating the following: 

However, what we are requesting is that portion of training which now must be 
given for each primary so that the poll workers know what to do with the decline 
to state voter.  The decline to state voter is the most difficult voter to assist during 
the primary election due to this legislation.  It has necessitated additional training 
on the subject of modified primary voting in order to eliminate any voter 
disenfranchisement due to confusion on the part of the poll worker.  This is a 
necessary component of this test claim legislation and is clearing an on-going 
cost.  Without this training, the poll workers will not be able to implement the 
intent of the modified primary.27 

Elections Code section 13300(c) allows the decline to state voter to request to vote the ballot of 
a political party on election day.  Based on the declarations filed by the claimant, staff finds that 
the activity to inform and train poll workers regarding the options available for decline to state 
voters is reasonably necessary to comply with the mandate to allow decline to state voters the 
right to vote a party ballot if the political party authorizes the vote, by party rule duly noticed to 
the Secretary of State.  

This finding is supported by the declarations filed by the claimant, and the comments on the test 
claim filed the Secretary of State’s Office that stated the following: 

Fourth, because voters would be treated differently at the polling place, depending 
on their political affiliation or lack of it, each county had to adapt its pollworker 
training programs and polling place procedures. 

                                                 
26 Statutes 2002, chapter 10 (SB 585). 
27 Declarations of Alice Jarboe, Assistant Registrar of Voters, County of Sacramento; and Neal 
Kelley, Registrar of Voters, County of Orange. 
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This is not an insignificant task.  On the contrary, it is a very difficult task.  No 
matter what procedures are written down and distributed to implement a new law, 
they are of no use whatsoever unless the people who implement them understand 
them and are equipped to apply them on election day. 

The universe of pollworkers is made up of many elderly persons and others who 
have followed a given set of procedures for years, and modifying their behavior is 
both critical and requires repetition and patience.  If this training does not take 
place, or is not successful, the potential for voters to receive the wrong ballot is 
unacceptably high and could result in legal exposure and jeopardy for the 
outcome of the election. 

This procedure also had the effect of discouraging people from becoming 
pollworkers because it added one more level of complexity to an already long and 
difficult day for a population of largely elderly persons.  The result was to make it 
more difficult to recruit and retain pollworkers, requiring more time, resources, 
and money to make sure they polls were open on election day and staffed by 
people who could serve the customers (voters).28 

Staff further recommends that the language proposed by the claimant be clarified with the 
following underlined text: 

Inform and train poll workers before each primary election regarding the options 
for the decline to state voter to vote a party ballot if authorized, by party rule duly 
noticed to the Secretary of State, by the political party. 

Accordingly, staff recommends that the Commission approve this activity for ongoing 
reimbursement. 

g) Hand process absentee voter requests and enter the requested partisan ballot 
information from the post card into the computer software database 

The claimant requests reimbursement to hand process absentee voter requests and to enter the 
requested partisan ballot information from the post card into the computer software database.  
The Department of Finance object to this activity, arguing that the Absentee Ballot mandate 
already provides reimbursement for costs associated with the increase in absentee ballot filing. 

In response to the Department of Finance comments, the claimant clarifies that it is not seeking 
reimbursement for the increase in absentee ballots.  Rather, what is being requested is the 
activity to “key into” the computer the decision of the decline to state voter to vote a partisan 
ballot in order to ensure that the proper ballot is delivered.  The declarations filed by the 
claimant states the following: 

The absentee voter can vote in different parties in different primaries.  This 
activity is not related to the increase in absentee ballots to be voted, but 
recognizes that there is an additional activity to make sure that each decline to 
state voter who chooses to vote absentee in a primary receives the proper ballot.29 

                                                 
28 Secretary of State comments filed July 24, 2002. 
29 Declarations of Alice Jarboe, Assistant Registrar of Voters, County of Sacramento; and Neal 
Kelley, Registrar of Voters, County of Orange. 
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Based on the declarations filed by the claimant, staff finds that entering into the computer a 
request of the decline to state voter to vote a partisan ballot at a primary election following the 
receipt of the vote by mail application sent pursuant to Elections Code section 3006 in order to 
ensure that the proper ballot is delivered, is an activity that is reasonably necessary to comply 
with the mandate to allow the decline to state voter the right to vote a partisan ballot under the 
Modified Primary program.  Staff recommends that the Commission include this activity in the 
parameters and guidelines. 

4. Summary of proposed reimbursable activities 
Based on the above analysis, staff recommends that Section IV. of the parameters and 
guidelines state the following: 

A. One-Time Activities 

1. Conduct a meeting with the Secretary of State’s Office and a meeting with 
employees from the County elections department regarding the implementation of 
the Modified Primary program. 

2. Develop new internal policies and procedures relating to the activities mandated by 
Elections Code sections 2151 and 13102(b) to allow voters who decline to state a 
party affiliation to vote a party ballot in a primary election if authorized by the 
political party to do so, and to add such information regarding the modified primary 
statutes to the voter registration card. 

3. Add information to the voter registration card stating that voters who decline to 
state a party affiliation shall be entitled to vote a party ballot if the political party, 
by party rule duly noticed to the Secretary of State, authorizes that vote. (Elec. 
Code, § 2151.) 

4. Add the following information regarding the Modified Primary program to the 
notice and application to vote by mail: 

a. Language informing the voter that if he or she is not affiliated with a political 
party, the voter may request an absentee ballot for a particular political party for 
the primary election, if that political party has adopted a party rule, duly noticed 
to the Secretary of State, authorizing that vote.  

b. A  toll-free telephone number, established by the Secretary of State, which the 
voter may call to access information to identify which political parties have 
adopted such a rule authorizing decline to state voters to vote their party ballot.  
The application shall also contain a check-off box with a statement that says “I 
am not presently affiliated with any political party.  However, for this primary 
election only, I request a vote by mail ballot for the ___ Party.”  (Elec. Code, 
§ 3006.) 

B. On-going Activities  

From January 1, 2001 through December 31, 2010, these activities apply to all primary 
elections.  Beginning January 1, 2011, these activities apply only to primary elections for 
President of the United States or for a party committee and do not apply to primary elections for 
state elective or congressional offices. (Proposition 14, June 2010.) 
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1. If authorized by the political party, and upon receipt of the application to vote by 
mail by decline to state voters, deliver to the decline to state voters the partisan ballot 
requested for the primary election. (Elec. Code, § 3009.) 

This activity includes and reimbursement is authorized for entering into the 
computer a request from the decline to state voter to vote a partisan ballot at a 
primary election following the receipt of the vote by mail application sent pursuant 
to Elections Code section 3006 in order to ensure that the proper ballot is 
delivered.30 

2. If authorized by the political party, provide partisan ballots at the polls to decline to 
state voters that request a partisan ballot for the primary election. (Elec. Code,  
§ 13300(c).) 

3. Inform and train poll workers before each primary election regarding the 
option for the decline to state voter to vote a party ballot if authorized, by 
party rule duly noticed to the Secretary of State, by the political party. 

V. Conclusion and Staff Recommendation 
Staff recommends that the Commission: 

• Adopt the proposed parameters and guidelines, beginning on page 22. 

• Authorize staff to make any non-substantive, technical corrections to the parameters and 
guidelines following the hearing. 

  

                                                 
30 The costs for the administration of the Absentee Ballot program (CSM 3713), as required by 
Statutes 1978, chapter 77 and Statutes 2002, chapter 1032, are not reimbursable under these 
parameters and guidelines.  
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STAFF’S PROPOSED PARAMETERS AND GUIDELINES 
Elections Code Sections 2151 and 13102(b) 

Statutes 2000, Chapter 898 (SB 28) 

Modified Primary Election (01-TC-13) 
County of Orange, Claimant 

I. SUMMARY OF THE MANDATE 
This program deals with changes to the partisan primary system in California.  In 1996 and 
earlier, California had a closed primary system in which registered voters who were declared 
members of any political party could only vote for members of their own party in partisan 
primary contests, and any voters who declined to state a party affiliation could only vote on 
non-partisan matters at a primary election.  This changed in 1996 when Proposition 198, the 
“Open Primary Act,” was approved by the California voters.  However, Proposition 198 was 
challenged and litigated up to the United States Supreme Court in California Democratic Party 
v. Jones (2000) 530 U.S. 567, which found the law unconstitutional. 

Following the court’s decision, the test claim statute was enacted (Statutes 2000, chapter 898) 
and largely repealed and reenacted the code sections that had been amended by Proposition 198 
– generally restoring the language to the law that was in place immediately prior to  
Proposition 198.  However, by amending a few of the Elections Code sections, the test claim 
statute altered the prior closed primary system to one in which those voters who decline to state 
a political party affiliation may choose any political party’s partisan primary ballot, if that 
political party allows it.  This created a form of open primary.   

The Commission concluded that Statutes 2000, chapter 898, as it amended Elections Code 
sections 2151 and 13102(b), mandates a new program or higher level of service on counties 
within the meaning of article XIII B, section 6 of the California Constitution, and imposes costs 
mandated by the state pursuant to Government Code section 17514 for the following specific 
new activities: 

• Add information to the voter registration card stating that voters who declined to state a 
party affiliation shall be entitled to vote a party ballot if the political party, by party rule 
duly noticed to the Secretary of State, authorizes such a person to do so. (Elec. Code, 
§ 2151.) 

• Allow voters who declined to state a party affiliation to vote a party ballot if the political 
party, by party rule duly noticed to the Secretary of State, authorizes such a person to do 
so.  (Elec. Code, §§ 2151 and 13102(b).) 

The remaining allegations pled in the test claim were denied by the Commission. 

II. ELIGIBLE CLAIMANTS 
Any county, or city and county, that incurs increased costs as a result of this reimbursable state-
mandated program is eligible to claim reimbursement. 
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III. PERIOD OF REIMBURSEMENT 
Government Code section 17557(e), states that a test claim shall be submitted on or before  
June 30 following a given fiscal year to establish eligibility for that fiscal year.  The County of 
Orange filed the test claim on April 18, 2002, establishing eligibility for reimbursement beginning 
July 1, 2000.  However, the operative and effective date of the test claim statute was  
January 1, 2001. Therefore, costs incurred for compliance with the mandated activities are 
reimbursable on or after January 1, 2001. 

Reimbursement for state-mandated costs may be claimed as follows: 

1. Actual costs for one fiscal year shall be included in each claim.   

2. Pursuant to Government Code section 17561(d)(1)(A), all claims for reimbursement of 
initial fiscal year costs shall be submitted to the State Controller within 120 days of the 
issuance date for the claiming instructions. 

3. Pursuant to Government Code section 17560(a), a local agency may, by February 15 
following the fiscal year in which costs were incurred, file an annual reimbursement claim 
that details the costs actually incurred for that fiscal year. 

4. In the event revised claiming instructions are issued by the Controller pursuant to 
Government Code section 17558(c), between November 15 and February 15, a local agency 
filing an annual reimbursement claim shall have 120 days following the issuance date of the 
revised claiming instructions to file a claim.  (Gov. Code §17560(b).) 

5. If the total costs for a given fiscal year do not exceed $1,000, no reimbursement shall be 
allowed except as otherwise allowed by Government Code section 17564(a). 

6. There shall be no reimbursement for any period in which the Legislature has suspended the 
operation of a mandate pursuant to state law. 

IV. REIMBURSABLE ACTIVITIES 
To be eligible for mandated cost reimbursement for any given fiscal year, only actual costs may 
be claimed.  Actual costs are those costs actually incurred to implement the mandated activities.  
Actual costs must be traceable to and supported by source documents that show the validity of 
such costs, when they were incurred, and their relationship to the reimbursable activities.  A 
source document is a document created at or near the same time the actual cost was incurred for 
the event or activity in question.  Source documents may include, but are not limited to, 
employee time records or time logs, sign-in sheets, invoices, and receipts. 

Evidence corroborating the source documents may include, but is not limited to, time sheets, 
worksheets, cost allocation reports (system generated), purchase orders, contracts, agendas, 
calendars, and declarations.  Declarations must include a certification or declaration stating, “I 
certify (or declare) under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct,” and must further comply with the requirements of Code of Civil 
Procedure section 2015.5.  Evidence corroborating the source documents may include data 
relevant to the reimbursable activities otherwise reported in compliance with local, state, and 
federal government requirements.  However, corroborating documents cannot be substituted for 
source documents.   
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The claimant is only allowed to claim and be reimbursed for the increased costs of the 
reimbursable activities identified below. 

A. One-Time Activities 

1. Conduct a meeting with the Secretary of State’s Office and a meeting with 
employees from the County elections department regarding the implementation of 
the Modified Primary program. 

2. Develop new internal policies and procedures relating to the activities 
mandated by Elections Code sections 2151 and 13102(b) to allow voters 
who decline to state a party affiliation to vote a party ballot in a primary 
election if authorized by the political party to do so, and to add such 
information regarding the modified primary statutes to the voter registration 
card. 

3. Add information to the voter registration card stating that voters who decline to 
state a party affiliation shall be entitled to vote a party ballot if the political party, 
by party rule duly noticed to the Secretary of State, authorizes that vote.  
(Elec. Code, § 2151.) 

4. Add the following information regarding the Modified Primary program to the 
notice and application to vote by mail: 

a. Language informing the voter that if he or she is not affiliated with a political 
party, the voter may request an absentee ballot for a particular political party for 
the primary election, if that political party has adopted a party rule, duly noticed 
to the Secretary of State, authorizing that vote.  

b. A  toll-free telephone number, established by the Secretary of State, which the 
voter may call to access information to identify which political parties have 
adopted such a rule authorizing decline to state voters to vote their party ballot.  
The application shall also contain a check-off box with a statement that says “I 
am not presently affiliated with any political party.  However, for this primary 
election only, I request a vote by mail ballot for the ___ Party.”  (Elec. Code, 
§ 3006.) 

B. On-going Activities  

From January 1, 2001 through December 31, 2010, these activities apply to all primary 
elections.  Beginning January 1, 2011, these activities apply only to primary elections for 
President of the United States or for a party committee and do not apply to primary elections for 
state elective or congressional offices. (Proposition 14, June 2010.) 

1. If authorized by the political party, and upon receipt of the application to vote by 
mail by decline to state voters, deliver to the decline to state voters the partisan ballot 
requested for the primary election. (Elec. Code, § 3009.) 

This activity includes and reimbursement is authorized for entering into the 
computer a request from the decline to state voter to vote a partisan ballot at a 
primary election following the receipt of the vote by mail application sent pursuant 
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to Elections Code section 3006 in order to ensure that the proper ballot is 
delivered.31 

2. If authorized by the political party, provide partisan ballots at the polls to decline to 
state voters that request a partisan ballot for the primary election. (Elec. Code,  
§ 13300(c).) 

3. Inform and train poll workers before each primary election regarding the 
option for the decline to state voter to vote a party ballot if authorized, by 
party rule duly noticed to the Secretary of State, by the political party. 

V. CLAIM PREPARATION AND SUBMISSION 
Each of the following cost elements must be identified for the reimbursable activities identified 
in section IV of this document.  Each reimbursable cost must be supported by source 
documentation as described in section IV.  Additionally, each reimbursement claim must be 
filed in a timely manner. 

A. Direct Cost Reporting 

Direct costs are those costs incurred specifically for reimbursable activities.  The following 
direct costs are eligible for reimbursement. 

1. Salaries and Benefits 

Report each employee implementing the reimbursable activities by name, job 
classification, and productive hourly rate (total wages and related benefits divided by 
productive hours).  Describe the specific reimbursable activities performed and the hours 
devoted to each reimbursable activity performed. 

2. Materials and Supplies 

Report the cost of materials and supplies that have been consumed or expended for the 
purpose of the reimbursable activities.  Purchases shall be claimed at the actual price 
after deducting discounts, rebates, and allowances received by the claimant.  Supplies 
that are withdrawn from inventory shall be charged on an appropriate and recognized 
method of costing, consistently applied. 

3. Contracted Services 

Report the name of the contractor and services performed to implement the reimbursable 
activities.  Attach a copy of the contract to the claim.  If the contractor bills for time and 
materials, report the number of hours spent on the activities and all costs charged.  If the 
contract is a fixed price, report the dates when services were performed and itemize all 
costs for those services during the period covered by the reimbursement claim.  If the 
contract services were also used for purposes other than the reimbursable activities, only 
the pro-rata portion of the services used to implement the reimbursable activities can be 
claimed.  Submit contract consultant and invoices with the claim and a description of the 
contract scope of services. 

                                                 
31 The costs for the administration of the Absentee Ballot program (CSM 3713), as required by 
Statutes 1978, chapter 77 and Statutes 2002, chapter 1032, are not reimbursable under these 
parameters and guidelines.  
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4. Fixed Assets  

Report the purchase price paid for fixed assets (including computers) necessary to 
implement the reimbursable activities.  The purchase price includes taxes, delivery costs, 
and installation costs.  If the fixed asset  is also used for purposes other than the 
reimbursable activities, only the pro-rata portion of the purchase price used to 
implement the reimbursable activities can be claimed. 

5. Travel 

Report the name of the employee traveling for the purpose of the reimbursable activities.  
Include the date of travel, destination, the specific reimbursable activity requiring travel, 
and related travel expenses reimbursed to the employee in compliance with the rules of 
the local jurisdiction.  Report employee travel time according to the rules of cost 
element A.1, Salaries and Benefits, for each applicable reimbursable activity. 

B. Indirect Cost Rates 

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than 
one program, and are not directly assignable to a particular department or program without 
efforts disproportionate to the result achieved.  Indirect costs may include: (1) the overhead 
costs of the unit performing the mandate; and (2) the costs of the central government services 
distributed to the other departments based on a systematic and rational basis through a cost 
allocation plan. 

Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided 
in 2 CFR Part 225 (Office of Management and Budget (OMB) Circular A-87).  Claimants have 
the option of using 10% of labor, excluding fringe benefits, or preparing an Indirect Cost Rate 
Proposal (ICRP) if the indirect cost rate claimed exceeds 10%. 

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in  
2 CFR Part 225, Appendix A and B (OMB Circular A-87 Attachments A and B)) and the 
indirect costs shall exclude capital expenditures and unallowable costs (as defined and described 
in 2 CFR Part 225, Appendix A and B (OMB Circular A-87 Attachments A and B)).  However, 
unallowable costs must be included in the direct costs if they represent activities to which 
indirect costs are properly allocable. 

The distributions base may be:  (1) total direct costs (excluding capital expenditures and other 
distorting items, such as pass-through funds, major subcontracts, etc.); (2) direct salaries and 
wages; or (3) another base which results in an equitable distribution. 

In calculating an ICRP, the claimant shall have the choice of one of the following 
methodologies: 

1. the allocation of allowable indirect costs (as defined and described in 2 CRF Part 
225, Appendix A and B (OMB Circular A-87 Attachments A and B)) shall be 
accomplished by:  (1) classifying a department’s total costs for the base period as 
either direct or indirect; and (2) dividing the total allowable indirect costs (net of 
applicable credits) by an equitable distribution base.  The result of this process is 
an indirect cost rate which is used to distribute indirect costs to mandates.  The 
rate should be expressed as a percentage which the total amount of allowable 
indirect costs bears to the base selected; or 
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2. the allocation of allowable indirect costs (as defined and described in 2 CFR Part 
225, Appendix A and B (OMB Circular A-87 Attachments A and B)) shall be 
accomplished by:  (1) separating a department into groups, such as divisions or 
sections, and then classifying the division’s or section’s total costs for the base 
period as either direct or indirect; and (2) dividing the total allowable indirect 
costs (net of applicable credits) by an equitable distribution base.  The result of 
this process is an indirect cost rate that is used to distribute indirect costs to 
mandates.  The rate should be expressed as a percentage which the total amount 
of allowable indirect costs bears to the base selected. 

VI. RECORD RETENTION 
Pursuant to Government Code section 17558.5(a), a reimbursement claim for actual costs filed 
by a local agency or school district pursuant to this chapter32 is subject to the initiation of an 
audit by the State Controller no later than three years after the date that the actual 
reimbursement claim is filed or last amended, whichever is later.  However, if no funds are 
appropriated or no payment is made to a claimant for the program for the fiscal year for which 
the claim is filed, the time for the Controller to initiate an audit shall commence to run from the 
date of initial payment of the claim.  All documents used to support the reimbursable activities, 
as described in Section IV, must be retained during the period subject to audit.  If an audit has 
been initiated by the Controller during the period subject to audit, the retention period is 
extended until the ultimate resolution of any audit findings. 

VII. OFFSETTING REVENUES AND REIMBURSEMENTS 
Any offsetting revenues the claimant experiences in the same program as a result of the same 
statutes or executive orders found to contain the mandate shall be deducted from the costs 
claimed.  In addition, reimbursement for this mandate received from any federal, state or non-
local source shall be identified and deducted from this claim. 

VIII.  STATE CONTROLLER’S CLAIMING INSTRUCTIONS 
Pursuant to Government Code section 17558(b), the Controller shall issue claiming instructions 
for each mandate that requires state reimbursement not later than 60 days after receiving the 
adopted parameters and guidelines from the Commission, to assist local agencies and school 
districts in claiming costs to be reimbursed.  The claiming instructions shall be derived from the 
test claim decision and the parameters and guidelines adopted by the Commission. 

Pursuant to Government Code section 17561(d)(1)(A), issuance of the claiming instructions 
shall constitute a notice of the right of the local agencies and school districts to file 
reimbursement claims, based upon parameters and guidelines adopted by the Commission. 

IX. REMEDIES BEFORE THE COMMISSION 
Upon the request of a local agency or school district, the Commission shall review the claiming 
instructions issued by the State Controller or any other authorized state agency for 
reimbursement of mandated costs pursuant to Government Code section 17571.  If the 
Commission determines that the claiming instructions do not conform to the parameters and 

                                                 
32 This refers to Title 2, division 4, part 7, chapter 4 of the Government Code. 

63



27 
 

guidelines, the Commission shall direct the Controller to modify the claiming instructions to 
conform to the parameters and guidelines as directed by the Commission. 

In addition, requests may be made to amend parameters and guidelines pursuant to Government 
Code section 17557(d)(1), and California Code of Regulations, title 2, section 1183.2. 

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES 
The statement of decision is legally binding on all parties and provides the legal and factual 
basis for the parameters and guidelines.  The support for the legal and factual findings is found 
in the administrative record for the test claim.  The administrative record, including the 
statement of decision, is on file with the Commission. 
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HEATHER PRESTON, Plaintiff and Appellant, 

v. 
STATE BOARD OF EQUALIZATION, Defendant 

and Respondent. 
 

No. S083632. 
 

Supreme Court of California 
Apr. 2, 2001. 

 
SUMMARY 

After an artist entered into written agreements to 

provide artwork for use as book illustrations and 

rubber stamp designs, the State Board of Equalization 

conducted a sales and use tax audit of her business, 

and determined that the artist owed sales tax and in-

terest based on the amount of royalties she received 

from the agreements during the audit period. The artist 

paid the taxes, and after the board denied her claim for 

a refund, she filed a refund action. The trial court 

found that the items of artwork were tangible personal 

property and entered judgment for the board. (Supe-

rior Court of the City and County of San Francisco, 

No. 979165, Joseph A. Desmond, Judge.) The Court 

of Appeal, 1st Dist., Div. 3, No. A081437, affirmed. 
 

The Supreme Court reversed the judgment of the 

Court of Appeal and remanded for further proceed-

ings. The court initially held that although plaintiff, in 

her refund action, failed to explicitly raise the con-

tention that the transactions were nontaxable transfers 

of copyrights under federal law, that contention was 

intertwined with and clearly implied from the conten-

tions in her refund claim, and thus was sufficiently 

raised for purposes of exhausting her administrative 

remedies. The court also held that plaintiff's agree-

ments to temporarily transfer her artwork, in order to 

permit its reproduction, were not completely exempt 

from taxation, since they created transfers of tangible 

property for consideration (Rev. & Tax. Code, § 

6051). Any transfer of tangible property that is phys-

ically useful in the manufacturing process is subject to 

sales tax even though the true object of the transfer is 

an intangible property right like a copyright. However, 

the court further held that plaintiff's agreements to 

temporarily transfer her artwork were technology 

transfer agreements that fell within the purview of 

Rev. & Tax. Code, §§ 6011, subd. (c)(10), and 6012, 

subd. (c)(10) (exempting from taxation the amount 

charged for intangible personal property, specifically, 

a patent or copyright interest, transferred pursuant to a 

technology transfer agreement). These statutes un-

ambiguously establish that the value of a patent or 

copyright interest transferred pursuant to a technology 

transfer agreement is not subject to sales tax even if 

the agreement also transfers tangible personal prop-

erty. Finally, the court held that the statutes applied 

even though the legislation did not become operative 

until after the end of the artist's audit period. Thus, 

only that portion of the artist's income attributable to 

the agreements' temporary transfer of tangible artwork 

was taxable. (Opinion by Brown, J., with George, C. 

J., Baxter, and Chin, JJ., concurring. Dissenting opi-

nion by Kennard, J., with Mosk and Werdegar, JJ., 

concurring (see p. 226).) 
 

HEADNOTES 
Classified to California Digest of Official Reports 

(1a, 1b) Taxpayers' Remedies § 2--Exhaustion of 

Administrative Remedies--Sufficiency of Implied 

Contentions Raised in Refund Claims. 
A taxpayer, who was assessed taxes and interest 

on royalties she received from certain agreements to 

provide artwork for use in books and rubber stamp 

designs, sufficiently exhausted her administrative 

remedies with respect to a contention based on federal 

copyright law, even though she did not explicitly 

allege that the transactions at issue were nontaxable 

transfers of copyrights, in her refund claim before the 

State Board of Equalization. Her claim did contend 

that the transactions involved only the transfer of the 

right of reproduction and not the sale of original art-

work, and this sufficiently conveyed her reliance on 

federal copyright law, since the right to reproduce 

copyrighted work is one of the rights given to copy-

right owners by statute (17 U.S.C. § 106). Second, the 

taxpayer's discussion of Cal. Code Regs., tit. 18, § 

1501 (exemption from sales tax for manuscript sub-

mitted for publication), adequately raised the copy-

right issue, since she implicitly alleged that her 

transactions were not taxable because they involved 

only the transfer of nontaxable copyrights. The ab-

sence of the word “copyright” or an explicit reference 

to federal copyright law was immaterial. The taxpay-
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er's contention that the transactions were nontaxable 

transfers of copyrights was intertwined with and 

clearly implied from the contentions in her refund 

claim. 
 
(2) Taxpayers' Remedies § 2--Exhaustion of Admin-

istrative Remedies--Framing of Issues for Litigation. 
Before filing suit for a tax refund, a taxpayer must 

present a claim for refund to the State Board of Equa-

lization (Rev. & Tax. Code, § 6932). The claim must 

be in writing and must state the specific grounds upon 

which the claim is founded (Rev. & Tax. Code, § 

6904, subd. (a)). The purpose of these statutory re-

quirements is to ensure that the board receives suffi-

cient notice of the claim and its basis. The board then 

has an opportunity to correct any mistakes, thereby 

conserving judicial resources. Any lawsuit against the 

board must be based on the grounds set forth in the 

refund claim (Rev. & Tax. Code, § 6933). It may not 

include issues not raised in the claim. The refund 

claim thus frames and restricts the issues for litigation. 

Indeed, courts are without jurisdiction to consider 

grounds not set forth in the claim. However, a tax-

payer need not expressly raise a contention in order to 

meet the statutory exhaustion requirement. Where the 

contention is intertwined with contentions that were 

expressly raised in the refund claim, a court may 

consider that contention even though the claim did not 

explicitly raise it. That is, unstated contentions that are 

clearly implied from contentions that were expressly 

raised in a refund claim are sufficiently stated for 

purposes of exhaustion. 
 
(3a, 3b) Sales and Use Taxes § 14--Sales 

Tax--Transactions Subject to Tax--Lease of Artwork 

for Use in Manufacturing Process--As Transfer of 

Tangible Property. 
An artist's agreements to temporarily transfer her 

artwork, in order to permit its reproduction, were not 

completely exempt from taxation, since they created 

transfers of tangible property for consideration. Cali-

fornia law imposes a retail tax on the gross receipts 

from the sale of all tangible personal property (Rev. & 

Tax. Code, § 6051). “Tangible personal property” 

means personal property that may be seen, weighed, 

measured, felt, or touched, or which is in any other 

manner perceptible to the senses (Rev. & Tax. Code, § 

6016). Any transfer of tangible property that is phys-

ically useful in the manufacturing process is subject to 

sales tax even though the true object of the transfer is 

an intangible property right like a copyright. Since the 

agreements transferred the artwork for use in a man-

ufacturing process performed outside the artist's per-

sonal or business premises, they fell within the statu-

tory definition of a taxable lease (Rev. & Tax. Code, 

§§ 6006, subd. (g), 6006.3). Like printing plates, 

master recordings and film negatives, the tangible 

artwork was physically useful and essential in the 

ultimate production of books and rubber stamps in-

corporating the copyright in the artwork. As such, the 

artwork was not like a manuscript, which only fur-

nishes verbal guidance and is not essential to the 

manufacturing process. 
 
(4) Sales and Use Taxes § 15--Sales 

Tax--Transactions Subject to Tax-- Exemptions and 

Exclusions--Intangible Personal Property. 
Intangible personal property is not subject to sales 

tax. Such property is generally defined as property that 

is a right rather than a physical object. Thus, for pur-

poses of the law of taxation, intangible property is 

defined as including personal property that is not itself 

intrinsically valuable, but that derives its value from 

what it represents or evidences. 
 
(5a, 5b, 5c, 5d) Sales and Use Taxes § 15--Sales 

Tax--Transactions Subject to Tax--Lease of Artwork 

for Use in Manufacturing Process--Exemption for 

Transfer Pursuant to Technology Transfer Agreement. 
An artist's agreements to temporarily transfer her 

artwork, in order to permit its reproduction, were 

technology transfer agreements that fell within the 

purview of Rev. & Tax. Code, §§ 6011, subd. (c)(10), 

and 6012, subd. (c)(10), which exempt from taxation 

the amount charged for intangible personal property, 

specifically, a patent or copyright interest, transferred 

pursuant to a technology transfer agreement. The 

statutes broadly define a technology transfer agree-

ment as any agreement under which a person who 

holds a patent or copyright interest assigns or licenses 

to another person the right to make and sell a product 

or to use a process that is subject to the patent or 

copyright interest. Read as a whole and giving the 

statutory language its ordinary meaning, the statutes 

unambiguously establish that the value of a patent or 

copyright interest transferred pursuant to a technology 

transfer agreement is not subject to sales tax even if 

the agreement also transfers tangible personal prop-

erty. The lone trigger for this exemption is the pres-

ence of a technology transfer agreement. Pursuant to 

the agreements, the transferees manufactured and sold 

products-i.e., books or rubber stamps-“subject to” the 
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transferred copyright interest. The Legislature broadly 

defined technology transfer agreement to encompass 

the transfer of any copyright interest which, by defi-

nition, includes copyrights in artwork. (Disapproving 

A & M Records, Inc. v. State Bd. of Equalization 

(1988) 204 Cal.App.3d 358 [ 250 Cal.Rptr 915], and 

Capitol Records, Inc. v. State Bd. of Equalization 

(1984) 158 Cal.App.3d 582 [ 204 Cal.Rptr. 802] to the 

extent they conflict with Rev. & Tax. Code, §§ 6011, 

subd. (c)(10), and 6012, subd. (c)(10), and also stating 

that those provisions supersede Simplicity Pattern Co. 

v. State Bd. of Equalization (1980) 27 Cal.3d 900 [ 167 

Cal.Rptr. 366, 615 P.2d 555].) 
[See 9 Witkin, Summary of Cal. Law (9th ed. 1989) 

Taxation, § 296.] 
(6) Statutes § 30--Construction--Language--Plain 

Meaning Rule--Legislative Intent. 
When construing a statute, the court must ascer-

tain the intent of the Legislature so as to effectuate the 

purpose of the law. The words of the statute are the 

starting point. If the ordinary meaning of the language 

is clear and unambiguous, then the court need look no 

further. Otherwise, the court may resort to extrinsic 

sources, such as the legislative history. 
 
(7) Patents § 2--Definitions and Distinctions--Patents 

Versus Copyright:Copyright and Literary and Artistic 

Property § 6--Rights Protected. 
A patent gives an owner the exclusive right to 

manufacture, use, and sell his or her invention. Thus, 

the license of a patent interest, by definition, gives the 

licensee the right to make a product or to use a 

process. In contrast, copyright protects originality 

rather than novelty or invention, conferring only the 

sole right of multiplying copies. Thus, the license of a 

copyright interest can only give the licensee the right 

to reproduce the copyrighted material in a product-and 

not the right to make and sell a product. 
 
(8) Administrative Law § 29--Legislation or Rule-

making--Effect and Validity of Regulations. 
Although a regulation enacted by a state admin-

istrative agency is entitled to great weight, courts will 

not apply that regulation unless it (1) is within the 

scope of the authority conferred, and (2) is reasonably 

necessary to effectuate the purpose of the statute. 
 
(9a, 9b, 9c, 9d) Sales and Use Taxes § 15--Sales 

Tax--Transactions Subject to Tax--Lease of Artwork 

for Use in Manufacturing Process--Exemption for 

Transfer Pursuant to Technology Transfer Agree-

ment--Retroactive Application of Statute. 
An artist's agreements to temporarily transfer her 

artwork, in order to permit its reproduction, were 

technology transfer agreements that fell within the 

purview of Rev. & Tax. Code, §§ 6011, subd. (c)(10), 

and 6012, subd. (c)(10) (exempting from taxation the 

amount charged for intangible personal property, 

specifically, a patent or copyright interest, transferred 

pursuant to a technology transfer agreement), and 

were therefore exempt from taxation, even though the 

legislation did not become operative until after the end 

of the artist's audit period. The official statement of 

intent indicates that the Legislature intended the sta-

tutes to apply retroactively, and this interpretation is 

reinforced by the legislative history. Retroactive ap-

plication of the statutes does not violate due process 

because it can only reduce the tax liability of a clai-

mant and therefore cannot impair any vested property 

right of the claimant. Also, giving the statutes retros-

pective effect does not constitute a gift of public funds 

in violation of Cal. Const., art. XVI, § 6. By enacting 

these provisions, the Legislature intended to provide 

certainty to business taxpayers and improve the 

business climate in California. Such an intent is un-

doubtedly a valid public purpose. Thus, only that 

portion of the artist's income attributable to the 

agreements' temporary transfer of tangible artwork 

was taxable. 
 
(10) Statutes § 5--Operation and Effect--Retroactivity. 

Whether a statute should apply retrospectively or 

only prospectively is, in the first instance, a policy 

question for the legislative body enacting the statute. 

Although statutes are generally presumed to operate 

prospectively and not retroactively, this presumption 

is rebuttable. When the Legislature clearly intends a 

statute to operate retrospectively, the court is obliged 

to carry out that intent unless due process considera-

tions prevent the court from doing so. The court may 

infer such an intent from the express provisions of the 

statute as well as from extrinsic sources, including the 

legislative history. 
 
(11) Statutes § 4--Operation and Effect--Effective 

Date Versus Operative Date. 
The effective date of a statute is the date upon 

which the statute came into being as an existing law. 

The operative date is the date upon which the direc-

tives of the statute may be actually implemented. 

Although the effective and operative dates of a statute 

are often the same, the Legislature may postpone the 

82

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=204CAAPP3D358&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=204CAAPP3D358&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1988112144
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=158CAAPP3D582&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=226&DocName=158CAAPP3D582&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=227&FindType=Y&SerialNum=1984136021
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CARTS6011&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=27CALIF3D900&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=27CALIF3D900&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=233&DocName=27CALIF3D900&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1980134597
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=661&FindType=Y&SerialNum=1980134597
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CARTS6011&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CACNART16S6&FindType=L


19 P.3d 1148 Page 4 
25 Cal.4th 197, 19 P.3d 1148, 105 Cal.Rptr.2d 407, 2001 Copr.L.Dec. P 28,258, 59 U.S.P.Q.2d 1020, 01 Cal. Daily 

Op. Serv. 2654, 2001 Daily Journal D.A.R. 3267 
(Cite as: 25 Cal.4th 197) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

operation of certain statutes until a later time. The 

Legislature may do so for reasons other than an intent 

to give the statute prospective effect. For example, the 

Legislature may delay the operation of a statute to 

allow persons and agencies affected by it to become 

aware of its existence and to comply with its terms. In 

addition, the Legislature may wish to give lead time to 

the governmental authorities to establish machinery 

for the operation of or implementation of the new law. 

A later operative date may also provide time for 

emergency cleanup amendments and the passage of 

interrelated legislation. Finally, a later operative date 

may simply be a date of convenience for bookkeeping, 

retirement, or other reasons. 
 
(12) Public Funds § 6--Illegal Expenditures--Gifts of 

Public Funds-- Exception for Funds Expended for 

Public Purpose--Retroactive Tax Exemptions. 
As a general rule, the Legislature cannot provide 

relief for taxes that have become fixed and vested. 

However, expenditures of public funds or property 

that involve a benefit to private persons are not gifts 

within the meaning of Cal. Const., art. XVI, § 6, if 

those funds are expended for a public purpose. The 

determination of what constitutes a public purpose is 

primarily a matter for the Legislature, and its discre-

tion will not be disturbed by the courts so long as that 

determination has a reasonable basis. Consistent with 

this deference to the Legislature, courts have upheld 

the constitutionality of retroactive tax exemptions that 

provided relief to unwary taxpayers, promoted the use 

of alternative energy sources, or prevented undue 

hardship on employers. 
 
COUNSEL 
 
Nicholas Blonder for Plaintiff and Appellant. 
 
Daniel E. Abraham; Nielsen, Merksamer, Parrinello, 

Mueller & Naylor, John E. Mueller and Eric J. 

Miethke for Graphic Artists Guild as Amicus Curiae 

on behalf of Plaintiff and Appellant. 
 
Bill Lockyer, Attorney General, and Paul D. Gifford, 

Assistant Attorney General, for Defendant and Res-

pondent. 
 
BROWN, J. 

In this case, we consider whether: (1) a taxpayer 

who fails to explicitly raise a contention in her claim 

for refund may still raise that contention in a subse-

quent lawsuit for that refund; and (2) a copyright in-

terest in artwork, transferred in conjunction with the 

temporary transfer of the tangible artwork itself, is 

subject to sales tax. We conclude that a refund claim 

sufficiently raises any contention that is intertwined 

with or clearly implied from contentions explicitly 

raised in the claim. We further conclude that Revenue 

and Taxation Code 
FN1

 sections 6011, subdivision 

(c)(10) and 6012, subdivision (c)(10) (hereafter sec-

tion 6011(c)(10) and section 6012(c)(10)) apply to the 

transactions at issue in this case and exempt the cop-

yright transfers from taxation. 
 

FN1 All further statutory references are to 

the Revenue and Taxation Code unless oth-

erwise indicated. 
 

Factual Background 
Heather Preston is a professional artist. From 

1981 to 1993, Preston entered into a number of written 

agreements to provide artwork for use as book illu-

strations and rubber stamp designs (collectively, 

Agreements). 
 

Under the terms of the first agreement, dated 

August 11, 1981, Preston provided Celestial Arts, a 

book publisher, with eight illustrations for Remember 

the Secret, a children's book. Celestial Arts received 

“the right to reproduce the artwork in the book and in 

publicity and promotion connected *204 with the 

book.” In return, Celestial Arts gave Preston “a 5% of 

cash received royalty on books sold” and paid her 

$1,500 as an advance against future royalties. 
 

From 1988 to 1993, Preston entered into a series 

of agreements with All Night Media, a rubber stamp 

manufacturer. The agreements encompassed 54 de-

signs created by Preston and gave All Night Media 

“[a]ll rights for the use of [Preston's] artwork on any 

and all rubber stamp products....” In return, Preston 

received a flat fee upon publication of the first All 

Night Media catalog containing the designs and an 

additional amount in the form of either a flat fee for 

each publication of the designs in a subsequent catalog 

or a 5 percent royalty on sales. 
 

In the last agreement, Preston contracted with 

Enchanté, a book publisher, to supply illustrations for 

a children's book, The Rainbow Fields. Enchanté 

acquired “all of the exclusive rights comprised in the 

copyrights” contained in these illustrations, including 
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the “unlimited perpetual right to sell, license, distri-

bute, and otherwise use” these copyrights in any me-

dia. In return, Preston received a royalty from Enc-

hanté on all book, calendar and poster sales containing 

the illustrations and a $7,500 advance on these royal-

ties. Preston also retained the right to reproduce the 

illustrations “solely for portfolio and self-promotion 

purposes.” 
 

Pursuant to these Agreements, Preston transferred 

“finished artwork in tangible form ....” The clients 

“then copied or reproduced images from this finished 

artwork” for use in their products and returned the 

tangible artwork to Preston. Aside from those rights in 

the artwork expressly transferred under the Agree-

ments, Preston retained all other rights in the artwork, 

including title. 
 

In 1994, the State Board of Equalization (Board) 

conducted a sales and use tax audit of Preston's busi-

ness records for the period of January 1, 1990, through 

December 31, 1993 (the audit period). The Board 

eventually determined that Preston owed sales tax in 

the amount of $1,711.82 and interest in the amount of 

$321.44 based on the amount of royalties she received 

from the Agreements during the audit period. 
 

Preston paid the tax claimed due and filed a peti-

tion for redetermination of her tax liability. One month 

later, Preston timely submitted a claim for refund. In 

her six-page claim, Preston raised a number of objec-

tions to the assessed tax. For example, she argued that 

California Code of Regulations, title 18, section 1501 

(hereafter Regulation 1501)-which specifically ex-

empts a manuscript submitted for publication from 

sales tax-precludes *205 taxation of the proceeds from 

her Agreements. She also claimed that these proceeds 

were not taxable because she only transferred “the 

right of reproduction and the artwork is returned to 

[her] for [her] files. Hence, a 'sale' of original artwork 

has not occurred.” 
 

After a hearing, the Board concluded that the 

royalties were taxable gross receipts and denied 

Preston's petition for redetermination. Preston then 

paid the interest due. Soon after, the Board denied her 

claim for refund. 
 

Preston then filed the instant action, seeking a 

refund of the sales tax and interest that she paid. In her 

complaint, Preston alleged that “[t]he sales tax paid by 

plaintiff [Preston] should be refunded because the use 

rights transferred by her were intangible property.” 

After a one-day hearing, the trial court found that “the 

items sold by Plaintiff [Preston] were tangible per-

sonal property, and not intangible property” and en-

tered judgment for the Board. 
 

The Court of Appeal affirmed. In support, the 

court concluded that: (1) Preston waived any claim 

premised on the nontaxability of the Agreements' 

transfer of copyrights; (2) attainment of the tangible 

artwork was the true object of the Agreements because 

they “would have been worthless” without the tangi-

ble artwork; and (3) the Agreements transferred 

“possession ... of tangible personal property for a 

consideration” as understood in section 6006, subdi-

vision (a). 
 

We granted review to determine whether: (1) an 

administrative claim alleging that the taxpayer trans-

ferred only the right to reproduce and did not sell her 

artwork sufficiently raises a claim that the transaction 

involved the transfer of nontaxable copyrights; and (2) 

a taxpayer who temporarily transfers possession of 

tangible artwork solely for reproduction in books and 

merchandise but otherwise retains ownership of the 

artwork has to pay sales tax. 
 

Discussion 
I 

(1a) As a preliminary matter, we must determine 

whether Preston has exhausted her administrative 

remedies by sufficiently raising the copyright issue in 

her claim for refund. Although the Board concedes 

that Preston “alleges that she transferred solely in-

tangible property,” it contends she did not sufficiently 

allege that the transactions were nontaxable transfers 

of copyrights. Thus, she failed to exhaust her remedies 

as to any claim premised on federal copyright law. We 

disagree. *206  
 

(2) Before filing suit for a tax refund, a taxpayer 

must present a claim for refund to the Board. (§ 6932.) 

The claim “shall be in writing and shall state the spe-

cific grounds upon which the claim is founded.” (§ 

6904, subd. (a).) The purpose of these statutory re-

quirements is to ensure that the Board receives suffi-

cient notice of the claim and its basis. (See Wertin v. 

Franchise Tax Bd. (1998) 68 Cal.App.4th 961, 977 [ 

80 Cal.Rptr.2d 644] [“the purpose of the statute is to 

put the board on notice of a claim”].) The Board then 
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has an opportunity to correct any mistakes, thereby 

conserving judicial resources. (See Atari, Inc. v. State 

Bd. of Equalization (1985) 170 Cal.App.3d 665, 673 [ 

216 Cal.Rptr. 267] (Atari).) 
 

Any lawsuit against the Board must be based “on 

the grounds set forth in the claim” for refund. (§ 

6933.) It may not include issues “not raised in the 

claim.” ( Jimmy Swaggart Ministries v. State Bd. of 

Equalization (1988) 204 Cal.App.3d 1269, 1290 [ 250 

Cal.Rptr. 891], italics added, affd. sub nom. Jimmy 

Swaggart Ministries v. Cal. Bd. of Equalization 

(1990) 493 U.S. 378 [110 S.Ct. 688, 107 L.Ed.2d 

796].) “The claim for refund thus frames and restricts 

the issues for litigation.” ( American Alliance Ins. Co. 

v. State Bd. of Equalization (1982) 134 Cal.App.3d 

601, 609 [ 184 Cal.Rptr. 674, 30 A.L.R.4th 865].) 

Indeed, courts “are without jurisdiction to consider 

grounds not set forth in the claim.” (Atari, supra, 170 

Cal.App.3d at p. 672.) 
 

Despite these limits on actions against the Board, 

a taxpayer need not expressly raise a contention in 

order to meet the statutory exhaustion requirements. 

Where the contention is intertwined with contentions 

expressly raised in the refund claim, courts may con-

sider that contention even though the claim did not 

explicitly raise it. (See Montgomery Ward & Co. v. 

Franchise Tax Bd. (1970) 6 Cal.App.3d 149, 164-165 

[ 85 Cal.Rptr. 890] (Montgomery Ward) [considering 

unstated contentions because they were “intertwined” 

with contentions raised in the refund claim].) In other 

words, unstated contentions clearly implied from 

contentions expressly raised in a claim for refund are 

sufficiently stated for purposes of exhaustion. (See 

Wallace Berrie & Co. v. State Bd. of Equalization 

(1985) 40 Cal.3d 60, 66, fn. 2 [ 219 Cal.Rptr. 142, 707 

P.2d 204] (Wallace Berrie) [taxpayer satisfied the 

exhaustion requirement by implicitly raising the con-

tention in his refund claim].) 
 

(1b) In this case, Preston more than sufficiently 

raised the copyright issue in her claim for refund. 

First, the contention in her claim that the transactions 

at issue involve only the transfer of the “right of re-

production” and not the “ 'sale' of original artwork” 

sufficiently conveys her reliance on federal copyright 

law. Because the right “to reproduce the copyrighted 

work” is one of the rights given to copyright owners 

by statute (*20717 U.S.C. § 106), Preston's refund 

claim, by definition, raises a contention predicated on 

federal copyright law. 
 

Second, Preston's discussion of Regulation 1501 

adequately raises the copyright issue. In her refund 

claim, she analogizes an illustrator who submits illu-

strations for publication to the writer in Regulation 

1501 who submits a manuscript for publication and 

asks “[w]hy should one be taxed differently from the 

other?” 
FN2

 Because the manuscript example in Reg-

ulation 1501 is premised on the nontaxability of a 

copyright transfer (see Navistar Internat. Transporta-

tion Corp. v. State Bd. of Equalization (1994) 8 

Cal.4th 868, 877 [ 35 Cal.Rptr.2d 651, 884 P.2d 108] 

(Navistar)), Preston's analogy implicitly alleges that 

her transactions are not taxable because they involve 

only the transfer of nontaxable copyrights. 
 

FN2 Specifically, Preston's claim for refund 

states: 
 

“Concerning book royalties: The facts are 

that while an illustrator and a writer both 

work on the same book and are on the same 

royalty basis, only the illustrator pays sales 

tax on those royalties while the writer pays 

none! Is this not totally unfair? An artist uses 

paper for the same purpose, to convey ideas. 

Are royalties on a picture book without 

words taxable and a word book exempt? 

Both are books. The writer's manuscript is 

not the only way to convey an 'idea'. 'A pic-

ture is worth a thousand words.' For example, 

a political cartoon may contain no words at 

all, yet tell a story. This is clearly discrimi-

natory and unfair. 
 

“Unless I am missing something, writers are 

considered to convey ideas while illustrators 

are presumed not to. The Board's reasoning is 

as follows: 'An idea may be expressed in the 

form of tangible personable [sic] property 

and that property may be transferred for a 

consideration from one person to another; 

however, the person transferring the property 

may still be regarded as the consumer of the 

property. Thus, the transfer to a purchaser of 

an original manuscript by the author thereof, 

for the purpose of publication, is not subject 

to taxation.' (Reg. 1501.) If the words 

'illustrator' and 'illustrations' are substituted 

for 'author' and 'manuscript' respectively in 
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the above reference, it is obvious that they 

would equally apply. Why should one be 

taxed differently from the other? This seems 

to be the only equitable solution, as there is 

no honorable reason why they should be 

treated differently.” 
 

The absence of the word “copyright” or an ex-

plicit reference to federal copyright law is immaterial. 

Preston's contention that the transactions were non-

taxable transfers of copyrights is, without question, 

intertwined with and clearly implied from the conten-

tions in Preston's refund claim. Thus, she has satisfied 

the statutory exhaustion requirements. (Wallace Ber-

rie, supra, 40 Cal.3d at p. 66, fn. 2; Montgomery 

Ward, supra, 6 Cal.App.3d at pp. 164-165.) 
 

Finally, the Board's reliance on its ignorance of 

federal copyright law is disingenuous. Many transac-

tions involve copyright transfers. Presumably, the 

Board must deal with copyright issues when deter-

mining the tax consequences of these transactions. 

The Board must therefore have at least a passing fa-

miliarity with copyright law. At a minimum, the 

Board should be able to recognize that a reference to 

the right to reproduce-the best known *208 right given 

to copyright owners-implicates federal copyright law. 

(See 17 U.S.C. § 106(1).) Indeed, the right to repro-

duce is embodied in the word “copyright.” Accor-

dingly, Preston sufficiently raised the copyright issue 

for exhaustion purposes. 
 

II 
(3a) We now turn to the propriety of assessing a 

sales tax in this case and begin by determining 

whether Preston's Agreements are completely exempt 

from taxation because they fail to create transfers of 

tangible property for consideration. Citing the manu-

script example found in Regulation 1501, Preston and 

amicus curiae Graphic Artists Guild contend the 

Agreements created no transfers of tangible property 

for consideration because the transfers of artwork 

were incidental to the transfers of copyrights in the 

artwork. Thus, all proceeds from the Agreements 

should be exempt from taxation. The Board counters 

that the temporary transfers of artwork pursuant to the 

Agreements constitute taxable leases. As explained 

below, we find that the Agreements are not wholly 

exempt from sales tax because they created taxable 

transfers of tangible property. 
 

California law imposes a retail tax on “the gross 

receipts ... from the sale of all tangible personal 

property ....” (§ 6051.) A “sale” means “[a]ny transfer 

of title or possession, exchange, or barter, conditional 

or otherwise, in any manner or by any means what-

soever, of tangible personal property for a considera-

tion” (§ 6006, subd. (a)), and includes “[a]ny lease of 

tangible personal property in any manner or by any 

means whatsoever, for a consideration” (§ 6006, subd. 

(g)). “ 'Tangible personal property' means personal 

property which may be seen, weighed, measured, felt, 

or touched, or which is in any other manner percepti-

ble to the senses.” (§ 6016.) 
 

(4) Because these provisions apply only to tangi-

ble personal property, intangible personal property is 

not subject to sales tax. (See Navistar, supra, 8 Cal.4th 

at p. 874.) Although there is no statutory definition of 

intangible property, “such property is generally de-

fined as property that is a 'right' rather than a physical 

object.” (Id. at p. 875, quoting Roth Drug, Inc. v. 

Johnson (1936) 13 Cal.App.2d 720, 734 [ 57 P.2d 

1022].) “Thus, for purposes of the law of taxation, 

intangible property is defined as including personal 

property that is not itself intrinsically valuable, but 

that derives its value from what it represents or evi-

dences.” (Navistar, at p. 874.) 
 

(3b) Despite these definitions, distinguishing 

between tangible and intangible personal property for 

taxation purposes has proven troublesome. Much of 

the problem stems from the fact that the value of a 

tangible object *209 often depends on the “intangible 

rights and privileges” associated with the object. ( 

Roehm v. County of Orange (1948) 32 Cal.2d 280, 285 

[ 196 P.2d 550].) Even where the intangible right-i.e., 

a copyright-is wholly distinct from the material object 

(see 17 U.S.C. § 202), determining the tax conse-

quences of a transaction involving the transfer of such 

a right has been difficult because the transaction often 

includes the concurrent transfer of tangible property. 

(See, e.g., Simplicity Pattern Co. v. State Bd. of 

Equalization (1980) 27 Cal.3d 900, 906 [ 167 

Cal.Rptr. 366, 615 P.2d 555] (Simplicity Pattern) 

[transfer of film negatives and recordings and their 

copyrights].) 
 

Regulation 1501 has exacerbated the confusion. 

Regulation 1501 ostensibly defines the criteria for 

“determining whether a particular transaction involves 

a sale of tangible personal property or the transfer of 
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tangible personal property incidental to the perfor-

mance of a service ....” (Italics added.) It provides that 

“[t]he basic distinction ... is one of the true objects of 

the contract; that is, is the real object sought by the 

buyer the service per se or the property produced by 

the service. If the true object of the contract is the 

service per se, the transaction is not subject to tax even 

though some tangible personal property is trans-

ferred.” (Ibid.) 
 

The “true object” test described in Regulation 

1501, by its terms, applies only to transactions in-

volving “the performance of a service.” The regula-

tion, however, contains an example that does not ap-

pear to involve the performance of a service. (See 

Culligan Water Conditioning v. State Bd. of Equali-

zation (1976) 17 Cal.3d 86, 96 [ 130 Cal.Rptr. 321, 

550 P.2d 593] [“Service is defined as 'performance of 

labor for the benefit of another' ”].) In the so-called 

manuscript example, an author transfers “an original 

manuscript” to a publisher “for the purpose of publi-

cation ....” (Reg. 1501.) This transfer appears to in-

volve the transfer of a copyright-and not the perfor-

mance of a service. (See Navistar, supra, 8 Cal.4th at 

p. 877.) Nonetheless, Regulation 1501 applies the true 

object test and concludes that the transfer “is not 

subject to taxation” because the true object of the 

transaction is the acquisition of an intangible property 

right. 
FN3

 In doing so, Regulation 1501 suggests that a 

transfer of tangible property is not taxable if the 

transfer is incidental to the transfer of intangible 

property. *210  
 

FN3 The manuscript example in Regulation 

1501 states: “[A]n idea may be expressed in 

the form of tangible personal property and 

that property may be transferred for a con-

sideration from one person to another; how-

ever, the person transferring the property 

may still be regarded as the consumer of the 

property. Thus, the transfer to a publisher of 

an original manuscript by the author thereof 

for the purpose of publication is not subject 

to taxation. The author is the consumer of the 

paper on which he has recorded the text of his 

creation. However, the tax would apply to the 

sale of mere copies of an author's work or the 

sale of manuscripts written by other authors 

where the manuscript itself is of particular 

value as an item of tangible personal property 

and the purchaser's primary interest is in the 

physical property. Tax would also apply to 

the sale of artistic expressions in the form of 

paintings and sculptures even though the 

work of art may express an original idea 

since the purchaser desires the tangible ob-

ject itself; that is, since the true object of the 

contract is the work of art in its physical 

form.” 
 

We have, however, rejected such a broad inter-

pretation of the manuscript example. In Simplicity 

Pattern, we held that the sale of “film negatives and 

master recordings used to make audiovisual” training 

materials created a taxable transfer of tangible prop-

erty for consideration. (Simplicity Pattern, supra, 27 

Cal.3d at p. 903.) To reach this holding, we concluded 

that “a sale” does not become “nontaxable whenever 

its principal purpose is to transfer the intangible con-

tent of the physical object being sold” ( id. at p. 909), 

and found Regulation 1501 inapplicable because the 

“transfer was not incidental to any service” (Simplicity 

Pattern, at p. 912). We also distinguished plaintiff's 

acquisition of negatives and recordings from the ma-

nuscript example in Regulation 1501 because “a ma-

nuscript furnishes only verbal guidance,” while the 

negatives and recordings were physically useful in the 

manufacturing process. (Simplicity Pattern, at p. 909.) 

Therefore, the negatives and recordings were ana-

logous to printing plates, and the sale of these nega-

tives and recordings was taxable. (Id. at pp. 909, 912.) 
 

Since Simplicity Pattern, appellate courts have 

consistently held that a transfer of tangible property 

physically useful in the manufacturing process in 

conjunction with a transfer of intangible property 

rights in that property results in a taxable sale. In 

Capitol Records, Inc. v. State Bd. of Equalization 

(1984) 158 Cal.App.3d 582, 587 [ 204 Cal.Rptr. 802] 

(Capitol Records), the Court of Appeal found taxable 

“royalties [paid] in exchange for ownership of master 

tapes produced by” independent production compa-

nies financed by the plaintiff. Relying on Simplicity 

Pattern, the court concluded that Regulation 1501 did 

not exempt these transactions from taxation because 

the tapes “were manifestly useful in the manufacturing 

process, [and] were not furnished as incidents to any 

service ....” (Capitol Records, at p. 596.) 
 

Applying the same reasoning, the Court of Ap-

peal in A & M Records, Inc. v. State Bd. of Equaliza-

tion (1988) 204 Cal.App.3d 358, 376 [ 250 Cal.Rptr. 
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915] (A & M Records), concluded that temporary 

transfers of master tapes created taxable transfers of 

tangible property. In A & M Records, the plaintiffs 

obtained an exclusive license to use master tapes and 

duplicate master tapes owned by its subsidiaries. In 

return, the plaintiffs paid its subsidiaries royalties 

“based upon sales of records and tapes ....” (Id. at p. 

365.) The plaintiffs then leased these duplicate master 

tapes to record clubs, which used them to produce 

records and tapes and received royalties from these 

clubs “on the basis of the number of records and tapes 

sold ....” (Ibid.) Based on Simplicity Pattern and Ca-

pitol Records, the court held that these royalty pay-

ments were taxable. In doing so, the court found 

Regulation 1501 inapplicable because the master tapes 

“were essential in the *211 ultimate production of the 

records and tapes through which plaintiffs made their 

revenues” (A & M Records, at p. 376). Unlike the 

manuscript in Regulation 1501, “the master tapes are 

used in the production of records and tapes and are 

thus not used solely for their intellectual or artistic 

content.” (A & M Records, at p. 376.) 
 

Together, these decisions establish that any 

transfer of tangible property physically useful in the 

manufacturing process is subject to sales tax even 

though the true object of the transfer is an intangible 

property right like a copyright. (See Simplicity Pat-

tern, supra, 27 Cal.3d at p. 912 [“Their [the negatives 

and recordings] value as physical objects permitted 

measuring the tax on their sale by the price received 

for their entire worth”].) The purpose or nature of the 

transfer and the form of payment are irrelevant. (See A 

& M Records, supra, 204 Cal.App.3d at pp. 375-376; 

Capitol Records, supra, 158 Cal.App.3d at p. 596.) 
 

Such a conclusion flows logically from the sta-

tutes defining taxable and nontaxable leases. Under 

subdivision (g) of section 6006, “[a]ny lease of tang-

ible personal property in any manner or by any means 

whatsoever, for a consideration” creates a taxable 

transfer. (Italics added.) Section 6006.3 then broadly 

defines “ '[l]ease' ” to “include[] rental, hire and li-

cense.” Only leases involving the “use of tangible 

personal property for a period of less than one day for 

a charge of less than twenty dollars ($20) when the 

privilege to use the property is restricted to use thereof 

on the premises or at a business location of the grantor 

of the privilege” are statutorily exempt from taxation. 

(Ibid., italics added.) By broadly defining taxable 

leases and narrowly defining the exception in terms of 

the use of the tangible property, sections 6006 and 

6006.3 establish that the purpose behind and duration 

of a transfer of tangible property are irrelevant for 

determining whether a taxable transfer occurred. 
 

Navistar does not dictate a contrary result. Na-

vistar merely held that “physical usefulness” was not 

“a necessary condition to taxation.” (Navistar, supra, 

8 Cal.4th at p. 879.) After Navistar, transfers of 

tangible property remain taxable even if these trans-

fers are merely incidental to transfers of intangible 

property rights. 
 

Thus, the temporary transfers of Preston's tangi-

ble artwork are taxable transfers of tangible property. 

Because Preston's Agreements transferred the artwork 

for use in a manufacturing process performed outside 

Preston's personal or business premises, they fall 

within the statutory definition of a taxable lease. (See 

§§ 6006, subd. (g), 6006.3.) Like printing plates, 

master recordings and film negatives, the tangible 

artwork was physically useful *212 and essential in 

the ultimate production of books and rubber stamps 

incorporating the copyright in the artwork. Without 

the physical artwork, the contracts were essentially 

“worthless.” (A & M Records, supra, 204 Cal.App.3d 

at p. 376.) As such, the artwork is not like a manu-

script, which only furnishes “verbal guidance” and is 

not essential to the manufacturing process. (Simplicity 

Pattern, supra, 27 Cal.3d at p. 909.) The Regulation 

1501 manuscript example therefore does not govern, 

and the temporary transfer of Preston's artwork for 

purposes of reproduction is subject to sales tax. In-

deed, Preston has implicitly conceded this point by 

declining to claim a refund of taxes attributable to her 

labor costs and arguing for the applicability of sections 

6011(c)(10) and 6012(c)(10). Accordingly, we con-

clude that Preston's Agreements are not entirely ex-

empt from taxation because they involved a transfer of 

tangible property for consideration. 
 

III 
(5a) Even though Preston's Agreements involved 

transfers of tangible property for consideration, they 

also involved transfers of intangible property-the 

copyrights in the artwork-for consideration. The 

Board contends Preston's transfer of tangible artwork 

in conjunction with the transfer of copyrights in that 

artwork renders her transactions taxable in their enti-

rety. In support, the Board cites California Code of 

Regulations, title 18, section 1540 (hereafter Regula-
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tion 1540) as amended in January 2000. We, however, 

decline to adopt the Board's contention, and, instead, 

hold that sections 6011(c)(10) and 6012(c)(10)-as 

enacted in 1993-govern Preston's Agreements and 

apply retroactively to exclude the copyright transfers 

from sales tax. 
 

A. 
We begin by determining whether Preston's 

Agreements are technology transfer agreements that 

fall within the purview of sections 6011(c)(10) and 

6012(c)(10). Section 6011 defines “ '[s]ales price' ” (§ 

6011, subd. (a)), and section 6012 defines “ '[g]ross 

receipts' ” (§ 6012, subd. (a)). These sections are 

mirror images and identify the items to be included in 

or excluded from any calculation of the amount sub-

ject to sales tax pursuant to section 6051. In 1993, the 

Legislature added sections 6011(c)(10) and 

6012(c)(10). These provisions are identical and ex-

empt the “amount charged for intangible personal 

property”-specifically, a patent or copyright inter-

est-transferred pursuant to a “technology transfer 

agreement” from taxation. (§§ 6011(c)(10)(A), 

6012(c)(10)(A).) As explained below, Preston's 

Agreements constitute technology transfer agreements 

as understood in sections 6011(c)(10) and 6012(c)(10) 

and are governed by these provisions if they apply 

retroactively. *213  
 

(6) The rules for interpreting statutes are well 

established. “When construing a statute, we must 

'ascertain the intent of the Legislature so as to effec-

tuate the purpose of the law.' ” ( Wilcox v. Birtwhistle 

(1999) 21 Cal.4th 973, 977 [ 90 Cal.Rptr.2d 260, 987 

P.2d 727], quoting DuBois v. Workers' Comp. Appeals 

Bd. (1993) 5 Cal.4th 382, 387 [ 20 Cal.Rptr.2d 523, 

853 P.2d 978].) “The words of the statute are the 

starting point.” (Wilcox, at p. 977.) If the ordinary 

meaning of the language “is clear and unambiguous,” 

then we need look no further. ( Lungren v. Deukmejian 

(1988) 45 Cal.3d 727, 735 [ 248 Cal.Rptr. 115, 755 

P.2d 299].) Otherwise, we may resort to extrinsic 

sources, such as the legislative history. (See Horwich 

v. Superior Court (1999) 21 Cal.4th 272, 277 [ 87 

Cal.Rptr.2d 222, 980 P.2d 927].) 
 

(5b) Application of these rules yields one ines-

capable conclusion: Preston's Agreements are tech-

nology transfer agreements as understood in sections 

6011(c)(10) and 6012(c)(10). We begin by examining 

the statutory language. Subparagraphs (A) through (C) 

of sections 6011(c)(10) and 6012(c)(10) state that the 

amount subject to sales tax does “not include”: 

“(10)(A) The amount charged for intangible personal 

property transferred with tangible personal property in 

any technology transfer agreement, if the technology 

transfer agreement separately states a reasonable price 

for the tangible personal property. [¶] (B) If the 

technology transfer agreement does not separately 

state a price for the tangible personal property, and the 

tangible personal property or like tangible personal 

property has been previously sold or leased, or offered 

for sale or lease, to third parties at a separate price, the 

price at which the tangible personal property was sold, 

leased, or offered to third parties shall be used to es-

tablish the retail fair market value of the tangible 

personal property subject to tax. The remaining 

amount charged under the technology transfer 

agreement is for the intangible personal property 

transferred. [¶] (C) If the technology transfer agree-

ment does not separately state a price for the tangible 

personal property, and the tangible personal property 

or like tangible personal property has not been pre-

viously sold or leased, or offered for sale or lease, to 

third parties at a separate price, the retail fair market 

value shall be equal to 200 percent of the cost of ma-

terials and labor used to produce the tangible personal 

property subject to tax. The remaining amount 

charged under the technology transfer agreement is for 

the intangible personal property transferred.” Sections 

6011(c)(10)(D) and 6012(c)(10)(D) then broadly de-

fine a “ 'technology transfer agreement' ” as “any 

agreement under which a person who holds a patent or 

copyright interest assigns or licenses to another person 

the right to make and sell a product or to use a process 

that is subject to the patent or copyright interest.” 
 

Read as a whole and giving the statutory language 

its ordinary meaning, sections 6011(c)(10) and 

6012(c)(10) unambiguously establish that the value 

*214 of a patent or copyright interest transferred 

pursuant to a technology transfer agreement is not 

subject to sales tax even if the agreement also transfers 

tangible personal property. The lone trigger for this 

exemption is the presence of a technology transfer 

agreement. In other words, these provisions exclude 

the value of a patent or copyright interest from taxa-

tion whenever a person who owns a patent or copy-

right transfers that patent or copyright to another 

person so the latter person can make and sell a product 

embodying that patent or copyright. (See §§ 

6011(c)(10)(D), 6012(c)(10)(D).) 
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In this case, Preston owned the copyrights in the 

transferred artwork. (See 17 U.S.C. § 201(a).) Under 

the Agreements, she separately and distinctly trans-

ferred one of the rights comprised in a copyright-the 

right to reproduce. (17 U.S.C. § 106(1).) Pursuant to 

the Agreements, the transferees manufactured and 

sold products-i.e., books or rubber stamps-“subject to” 

the transferred copyright interest. (§§ 6011(c)(10)(D), 

6012(c)(10)(D).) Accordingly, Preston's Agreements 

are technology transfer agreements as defined by 

paragraph (D). 
 

The absence of the word “copyright” in most of 

the Agreements is irrelevant. 
FN4

 Although an as-

signment or license of a copyright requires a “writing” 

(17 U.S.C. § 204(a)), the writing need not mention the 

word “copyright.” (See Schiller & Schmidt, Inc. v. 

Nordisco Corp. (7th Cir. 1992) 969 F.2d 410, 413 

[finding a valid copyright license even though the 

agreement did “not mention the word 'copyright' ”]; 

Armento v. Laser Image, Inc. (W.D.N.C. 1996) 950 

F.Supp. 719, 733 [omission of “the word 'copyright' is 

not dispositive”].) Where the wording of the agree-

ment clearly transfers one of the rights or any subdi-

vision of the rights specified in title 17 United States 

Code section 106, a copyright transfer has occurred. 

(Armento, at p. 733.) All of the Agreements assign or 

license the right to reproduce Preston's artwork. Be-

cause the right to reproduce is one of the exclusive 

rights comprised in a federal copyright (see 17 U.S.C. 

§ 106(1) [“the owner of copyright under this title has 

the exclusive rights to do and to authorize any of the 

following: [¶] (1) to reproduce the copyrighted work 

in copies or phonorecords”]), the Agreements create a 

valid copyright assignment. (See Schiller, at p. 413; 

Armento, at p. 733.) 
 

FN4 None of the Agreements, except for the 

one with Enchanté, mention the word “cop-

yright.” 
 

Likewise, the limited scope of the rights trans-

ferred in some of the Agreements does not mean that 

no copyrights were assigned or licensed. “The own-

ership of a copyright may be transferred in whole or in 

part by any means of conveyance or by operation of 

law,” and “[a]ny of the exclusive rights comprised in a 

copyright, including any subdivision of any of the 

rights specified by section 106, may be transferred ... 

and owned separately.” (*21517 U.S.C. § 201(d)(1), 

(2), italics added.) In light of this broad language, 

“there would appear to be no limit on how narrow the 

scope of licensed rights may be and still constitute a 

'transfer' of ownership, as long as the rights thus li-

censed are 'exclusive.' ” (3 Nimmer & Nimmer, Cop-

yright (2000) Assignments and Licenses, § 10.02[A], 

p. 10-21.) All of Preston's Agreements, at a minimum, 

transferred the exclusive right to reproduce her art-

work in a particular book or on rubber stamps. 

Therefore, the Agreements constitute valid assign-

ments or licenses of a copyright interest covered by 

sections 6011(c)(10) and 6012(c)(10). (See 17 U.S.C. 

§ 201(d)(1), (2).) 
 

The Agreements also do not fall outside the pur-

view of sections 6011(c)(10) and 6012(c)(10) because 

they involved the transfer of artwork and not tech-

nology. The Legislature broadly defined “technology 

transfer agreement” to encompass the transfer of any 

copyright interest which, by definition, includes cop-

yrights in artwork. (See 17 U.S.C. § 102(a)(5).) It did 

not limit the definition to transfers of high technology. 

Indeed, the Legislature could have easily done so by 

defining “technology transfer agreement” as an as-

signment or license of “the right to make and sell” a 

high technology “product or to use a” high technology 

process. (§§ 6011(c)(10)(D), 6012(c)(10)(D).) Absent 

such language, we will not infer such a limitation. 
 

We further reject the Board's contention that 

Preston's Agreements are not technology transfer 

agreements because they did not license “the right to 

make and sell a product ....” (§§ 6011(c)(10)(D), 

6012(c)(10)(D).) At oral argument, the Board claimed 

that Preston's Agreements did not transfer the right to 

make or sell a product because the transferees could 

have made or sold their books or rubber stamps 

without Preston's copyrights. The Board, however, 

misconstrues the statutory language. A technology 

transfer agreement need only license “the right to 

make and sell a product ... that is subject to the ... 

copyright interest.” (Ibid., italics added.) Because 

copyrights only protect “the expression of the idea-not 

the idea itself” ( Mazer v. Stein (1954) 347 U.S. 201, 

217 [74 S.Ct. 460, 470, 98 L.Ed. 630], italics added 

(Mazer))-a product “is subject to” a copyright interest 

(§§ 6011(c)(10)(D), 6012(c)(10)(D)), if the product is 

a copy of the protected expression or incorporates a 

copy of the protected expression. (See Mazer, at p. 

218 [74 S.Ct. at pp. 470-471]). Here, Preston's 

Agreements gave the transferees the right to make and 
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sell books or rubber stamps that incorporate a copy of 

her copyrighted artwork. Thus, the Agreements nec-

essarily licensed the right to “make and sell a product 

... subject to the ... copyright interest.” (§§ 

6011(c)(10)(D), 6012(c)(10)(D).) 
 

Indeed, the Board's contention reflects a funda-

mental misunderstanding of the difference between 

patents and copyrights. (7) Patents give an owner *216 

“the exclusive right to manufacture, use, and sell his 

invention.” ( Zenith Radio Corp. v. Hazeltine Re-

search, Inc. (1969) 395 U.S. 100, 135 [89 S.Ct. 1562, 

1583, 23 L.Ed.2d 129].) Thus, the license of a patent 

interest, by definition, gives the licensee the right to 

make a product or to use a process. In contrast, “cop-

yright protects originality rather than novelty or in-

vention-conferring only 'the sole right of multiplying 

copies.' ”   (Mazer, supra, 347 U.S. at p. 218 [74 S.Ct. 

at p. 471], fn. omitted.) Thus, the license of a copy-

right interest can only give the licensee the right to 

reproduce the copyrighted material in a product-and 

not the right to make and sell a product. (5c) Because 

sections 6011(c)(10) and 6012(c)(10) expressly ex-

empt the assignment or license of the right to make 

and sell a product subject to either a patent or copy-

right from taxation, they must encompass agreements, 

like Preston's, that license the right to reproduce co-

pyrighted material in a product to be manufactured 

and sold by the licensee. 
 

In any event, the legislative history validates our 

interpretation of sections 6011(c)(10) and 

6012(c)(10), even if the statutory language is ambi-

guous. These subdivisions grew out of the Board's 

decision in Petition of Intel Corporation (June 4, 

1992) [1993-1995 Transfer Binder] Cal.Tax Rptr. 

(CCH) paragraph 402-675, page 27,873 (Intel). In 

Intel, petitioner licensed several patents and copy-

rights to other companies so they could manufacture 

integrated circuits embodying these patents and cop-

yrights. As part of the license agreements, petitioner 

transferred tangible property consisting of “written 

information, instructions, schematics, database tapes, 

and test tapes.” (Ibid.) The Board held that these 

agreements created two separate and distinct transac-

tions for tax purposes. The first transaction involved 

the transfer of tangible personal property and was 

subject to sales tax. The second transaction involved 

the nontaxable transfer of intangible property. In 

reaching this conclusion, the Board broadly defined 

“intangible property” as “the license to use the in-

formation under the copyright or patent.” (Ibid., italics 

added.) 
 

Soon after Intel, Assembly Member Charles 

Quackenbush introduced Assembly Bill No. 103 

(1993-1994 Reg. Sess.) (Assembly Bill No. 

103)-which eventually became sections 6011(c)(10) 

and 6012(c)(10). The express purpose of Assembly 

Bill No. 103 was to “implement a decision of the 

Board of Equalization (BOE) with regards to an ap-

peal filed by the Intel Corporation.” (Assem. Com. on 

Rev. & Tax., Rep. on Assem. Bill No. 103, as 

amended Mar. 17, 1993, p. 2; see also Cal. Dept. 

Finance, analysis of Assem. Bill No. 103, as amended 

Aug. 17, 1993, p. 1 [“the intent of this bill is to codify 

the Board of Equalization's (BOE) interpretation of 

Regulation 1501 as it applied to a technology transfer 

case [Intel] before the Board”].) To implement Intel, 

Assembly Bill No. 103 borrowed Intel's broad defini-

tion *217 of intangible property and exempted any 

transfer of such property from taxation. (Compare 

Intel, supra, [1993-1995 Transfer Binder] Cal.Tax 

Rptr. (CCH) ¶ 402-675, p. 27,873 [holding that “the 

sale of intangible property which consists of the li-

cense to use the information under the copyright or 

patent” was not subject to sales tax (italics added)], 

with sections 6011(c)(10)(D) and 6012 (c)(10)(D) 

[defining “ 'technology transfer agreement' ” as an 

assignment or license of “the right to make and sell a 

product or to use a process that is subject to the patent 

or copyright interest” (italics added)].) In doing so, the 

Legislature presumably intended to adopt the plain 

meaning of this language and establish that the amount 

charged for a license to use either a patent or copy-

right is not taxable even if the license also transfers 

tangible property for consideration. 
 

Such an understanding is confirmed by the 

enactment process. When Assembly Bill No. 103 

reached the Senate, some analyses raised a concern 

that the proposed legislation was more expansive than 

Intel. “[T]he use of 'or' instead of 'and' [in the defini-

tion of technology transfer agreement] broadens the 

Board's Intel decision to include not only those high 

technology agreements in which relatively little 

tangible personal property is transferred along with 

very valuable intangible rights to make and sell a 

product, but also copyright agreements involving a 

substantial proportion of tangible personal property. If 

taxpayers are able to structure a contract so that a large 

proportion of the value of the tangible personal prop-
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erty is assigned to the intangible copyright-e.g., in a 

sale of a painting, assigning all but the price of canvas 

and oils to the intangible copyright to make posters of 

the painting-their sales tax liability would be re-

duced.” (Sen. Com. on Rev. & Tax., analysis of pro-

posed amends. to Assem. Bill No. 103, July 7, 1993, p. 

3.) To address this concern, the Senate Revenue and 

Taxation Committee proposed to limit the exemption 

in sections 6011(c)(10) and 6012(c)(10) to patent 

“and” copyright transfers. (Sen. Com. on Rev. & Tax., 

analysis of proposed amends. to Assem. Bill No. 103, 

July 7, 1993, p. 3.) 
 

The Senate, however, rejected this proposal and 

made no changes to the definition of “technology 

transfer agreement.” Instead, the Senate actually 

broadened “the types of [agreements] that qualify for 

an exemption ....” (Assem. Floor Analysis, Conc. in 

Sen. Amends. to Assem. Bill No. 103, as amended 

Aug. 17, 1993, p. 2.) In doing so, the Senate appar-

ently concluded that Assembly Bill No. 103 ade-

quately addressed the concern “by requiring that a 

'reasonable price' or 'fair market retail value' of like 

property be used to value the tangible personal prop-

erty being transferred.” (Sen. Com. on Rev. & Tax., 

rev. analysis of proposed amends. to Assem. Bill No. 

103, July 7, 1993, p. 3.) 
 

Soon after the Senate declined to limit the scope 

of Assembly Bill No. 103, the Board voiced its own 

concerns over the scope of the proposed *218 ex-

emption. Noting that it “may be more broad than in-

tended,” the Board claimed that the proposed defini-

tion of technology transfer agreement would encom-

pass licenses of copyrights in artwork, photographs, 

film strips and technical drawings. (State Bd. of 

Equalization, analysis of Assem. Bill No. 103, as 

amended Aug. 17, 1993, pp. 2-3, italics omitted.) The 

Board further acknowledged that the bill, as written, 

“would provide opportunities for the exclusion of a 

portion of gross receipts” from taxation whenever a 

“seller of commercial art” separately charges “for the 

right to make and sell copies of the original artwork.” 

(Ibid.) Several legislative committees echoed these 

concerns: “[T]he exemption in this bill is somewhat 

broader than provided under board interpretation, 

because the bill exempts transactions concerning 

agreements which license patents or copyright inter-

ests, whereas the existing board interpretation con-

cerns licenses of patent and copyright interests. BOE 

indicates that this bill could exempt many transac-

tions, such as licenses of photographs, film strips or 

other artwork which currently are subject to taxation.” 

(Appropriations Com., Fiscal Summary of Assem. 

Bill. No. 103, as amended Aug. 17, 1993, p. 1; Sen. 

Rules Com., Off. of Sen. Floor Analyses, 3d reading 

analysis of Assem. Bill. No. 103, as amended Aug. 17, 

1993, p. 2; see also Cal. Dept. Finance, analysis of 

Assem. Bill No. 103, as amended Aug. 17, 1993, p. 3 

[“Because this bill refers to patents or copyrights, 

there is some concern that it may broaden the Intel 

decision to include not only high technology agree-

ments where tangible personal property is transferred 

with very valuable intangible rights to make and sell a 

product, but also copyright agreements involving a 

substantial proportion of tangible personal proper-

ty”].) 
 

Thus, the Legislature was undoubtedly aware that 

the language of Assembly Bill No. 103 exempted any 

patent or copyright transfer from taxation, including 

transfers of copyrights in artwork. Nonetheless, the 

Legislature enacted this broad language without 

change. (Compare Stats. 1993, ch. 887, § 1, pp. 

4826-4828 with Sen. Amend. to Assem. Bill No. 103, 

Aug. 17, 1993.) This decision to adopt the broad 

language of Assembly Bill No. 103 despite repeated 

warnings about its scope strongly signals a legislative 

intent to apply sections 6011(c)(10) and 6012(c)(10) 

to copyrights in artwork. 
 

The statement of intent in the 1993 legislation 

enacting sections 6011(c)(10) and 6012(c)(10) does 

not support a contrary interpretation. This statement 

provides that: “It is also the intent of the Legislature 

that the amendments made by this act not create any 

inference regarding the application of the Sales and 

Use Tax Law to other transactions involving the 

transfer of both intangible rights and property and 

tangible personal property.” (Stats. 1993, ch. 887, § 3, 

p. 4831.) This language merely limits the scope of 

these provisions to those transfers of intangible prop-

erty expressly *219 encompassed within the statutory 

definition of “technology transfer agreement.” In 

other words, the sales tax exemption created by sec-

tions 6011(c)(10) and 6012(c)(10) applies only to the 

transfer of a patent or copyright interest-and no other 

transfer of an intangible right or property such as a 

trade secret. 
 

The Board's January 2000 amendments to Regu-

lation 1540, even if they apply retroactively, do not 
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alter our conclusion. 
FN5

 (8) Although a regulation 

enacted by the Board “ 'is entitled to great weight' ” ( 

International Business Machines v. State Bd. of 

Equalization (1980) 26 Cal.3d 923, 930-931 [ 163 

Cal.Rptr. 782, 609 P.2d 1], quoting Rivera v. City of 

Fresno (1971) 6 Cal.3d 132, 140 [ 98 Cal.Rptr. 281, 

490 P.2d 793]), we will not apply that regulation un-

less it “ '(1) is ”within the scope of the authority con-

ferred “ [citation] and (2) is ”reasonably necessary to 

effectuate the purpose of the statute.“ [Citation.]' ” ( 

Agnew v. State Bd. of Equalization (1999) 21 Cal.4th 

310, 322 [ 87 Cal.Rptr.2d 423, 981 P.2d 52], quoting 

Agricultural Labor Relations Bd. v. Superior Court 

(1976) 16 Cal.3d 392, 411 [ 128 Cal.Rptr. 183, 546 

P.2d 687].) (5d) The present version of Regulation 

1540 makes the transfer of a “copyright, or subpart of 

a copyright (such as a right to reproduce or to prepare 

derivative works)” in a photograph or work of art 

subject to sales tax whenever there is a “transfer by a 

tangible medium of” that photograph or work of art. 

(Id., subd. (d)(4).) In doing so, Regulation 1540 con-

flicts with sections 6011(c)(10) and 6012(c)(10), 

which expressly exempt the transfer of a copyright 

interest from taxation even if there is a corresponding 

transfer of tangible property. As such, Regulation 

1540 exceeds the scope of the Board's authority and is 

invalid. 
FN6

 (See Agnew, at p. 322.) 
 

FN5 Subdivision (d)(4) of Regulation 1540 

provides in relevant part: “Charges for the 

transfer by a tangible medium of a photo-

graph or of finished art for purposes of re-

production are taxable even though there is 

no transfer of title to the person reproducing 

the photograph or work of art. Charges for 

the right to use the photograph or finished art 

which has been transferred by tangible me-

dium in the production of tangible personal 

property are taxable. Charges for a license, 

copyright or subpart of a copyright (such as a 

right to reproduce or to prepare derivative 

works) to exploit the photograph or finished 

art are taxable if they are sold along with the 

photograph or finished art transferred by 

tangible media or they are sold by a subse-

quent contract entered into within one year of 

the original transfer of the photograph or fi-

nished art.” 
 

FN6 For the same reason, former Regulation 

1540 and Annotations Nos. 295.0460, 

330.3540 and 420.0280 issued by the Board 

(2 State Bd. of Equalization, Bus. Taxes Law 

Guide, Sales & Use Tax Annots. (1999) pp. 

3773, 4182, 4578) are invalid to the extent 

they provide for the taxation of copyright 

transfers governed by sections 6011(c)(10) 

and 6012(c)(10). (See Yamaha Corp. of 

America v. State Bd. of Equalization (1998) 

19 Cal.4th 1, 7-8 [ 78 Cal.Rptr.2d 1, 960 P.2d 

1031] [“agency interpretations are not bind-

ing or necessarily even authoritative”].) 
 

Our previous decisions are consistent with our 

interpretation of sections 6011(c)(10) and 

6012(c)(10). For example, in Navistar, we held that 

the *220 purchase of drawings and designs and ma-

nuals and procedures containing trade secrets were 

fully taxable as a sale of tangible personal property. 

We based our holding in part on the absence of a 

“separate and distinct transfer of an intangible prop-

erty right.” (Navistar, supra, 8 Cal.4th at pp. 877-878, 

fn. omitted.) Consequently, we declined to apply sec-

tions 6011(c)(10) and 6012(c)(10), because “the 

transfer of patents and copyrights” was not at issue. 

(Navistar, at p. 880.) In contrast, the Agreements in 

this case involve the separate and distinct transfer of a 

copyright-an intangible right distinct from “any ma-

terial object in which the work is embodied.” (17 

U.S.C. § 202; see also Civ. Code, § 982, subd. (c) 

[transfer of tangible artwork does not transfer the 

“right of reproduction” absent an express written 

agreement].) Thus, Navistar is distinguishable. For the 

same reason, Intellidata, Inc. v. State Bd. of Equali-

zation (1983) 139 Cal.App.3d 594, 598-599 [ 188 

Cal.Rptr. 850], Albers v. State Bd. of Equalization 

(1965) 237 Cal.App.2d 494, 496-497 [ 47 Cal.Rptr. 

69], and People v. Grazer (1956) 138 Cal.App.2d 274, 

278-279 [ 291 P.2d 957]-which do not involve the 

transfer of a patent or copyright-are inapposite. 
 

Michael Todd Co. v. County of Los Angeles 

(1962) 57 Cal.2d 684 [ 21 Cal.Rptr. 604, 371 P.2d 

340], is also distinguishable. In Michael Todd, we held 

that the value of copyrights may be included in the 

valuation of a tangible object for purposes of calcu-

lating an ad valorem property tax. In the process, we 

reasserted “[t]he propriety of including nontaxable 

intangible values in the valuation of otherwise taxable 

property ....” (Id. at p. 694.) We did not, however, hold 

that “such values are subsumed [in the value of tang-

ible property] as a matter of law.” ( Shubat v. Sutter 
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County Assessment Appeals Bd. (1993) 13 

Cal.App.4th 794, 804 [ 17 Cal.Rptr.2d 1].) Thus, 

Michael Todd does not preclude the Legislature from 

excluding the value of patents or copyrights trans-

ferred in conjunction with tangible personal property 

from the retail sales tax. 
 

Likewise, our decision in Simplicity Pattern is 

consistent with our interpretation of sections 

6011(c)(10) and 6012(c)(10). In Simplicity Pattern, 

the plaintiff sold “film negatives and master record-

ings used to make audiovisual” training materials. 

(Simplicity Pattern, supra, 27 Cal.3d at p. 903.) The 

Board assessed the sales tax on these transactions 

using the value of the item stated in the inventory 

accounts on the plaintiff's books. (Id. at p. 904.) Be-

cause the inventory accounts calculated this value 

based on the “costs of materials and services” used in 

producing the items, the Board, in effect, taxed the 

value of the tangible personal property sold by the 

plaintiff. (Ibid.; id. at p. 904, fn. 1.) Thus, by affirming 

the Board's assessment, we implicitly followed the 

approach outlined in sections 6011(c)(10) and 

6012(c)(10). Indeed, sections 6011(c)(10)(C) and 

6012(c)(10)(C) establish that the “retail *221 fair 

market value ... of the cost of materials and labor used 

to produce the tangible personal property subject to 

tax” may be used to calculate the sales tax on any 

transfer of tangible property in a technology transfer 

agreement. To the extent that Simplicity Pattern Co. v. 

State Bd. of Equalization, supra, 27 Cal.3d 900, sug-

gests that copyrights transferred in a technology 

transfer agreement may be taxed, however, sections 

6011(c)(10) and 6012(c)(10) supersede it. 
FN7 

 
FN7 We also disapprove of A & M Records, 

Inc. v. State Bd. of Equalization, supra, 204 

Cal.App.3d at pages 375-376, and Capitol 

Records, Inc. v. State Bd. of Equalization, 

supra, 58 Cal.App.3d at page 596, to the 

extent they conflict with sections 6011(c)(10) 

and 6012(c)(10). 
 

Finally, our interpretation is consistent with the 

manuscript example in Regulation 1501. A manu-

script “furnishes only verbal guidance to editors and 

typesetters” and is not physically useful in the repro-

duction process. (Simplicity Pattern, supra, 27 Cal.3d 

at p. 909, fn. omitted.) Because a publisher that ob-

tains temporary possession of a manuscript does not 

physically use the manuscript in the publication 

process, the publisher receives no taxable benefit from 

this transfer of tangible personal property. (Cf. § 

6006.3 [defining a lease in terms of the “use of tangi-

ble personal property”].) Thus, under sections 

6011(c)(10) and 6012(c)(10), the tangible form of the 

manuscript has no taxable value to the publisher, and 

all proceeds from this transfer of the manuscript are 

exempt from taxation. 
FN8 

 
FN8 We note that the manuscript example 

may no longer reflect the realities of the 

publishing process. With the advent of 

modern technology, most publishers ask the 

author for the manuscript on a computer 

diskette, which is physically used in the 

editing and production process. Publishers 

can also scan handwritten or typed manu-

scripts directly into their computers. Thus, 

publishers today may receive some value 

from the tangible form of the manuscript. 
 

Accordingly, Preston's Agreements are technol-

ogy transfer agreements, and sections 6011(c)(10) and 

6012(c)(10) control the tax consequences of these 

Agreements if these provisions apply retroactively. 
 

B. 
(9a) We now turn to the retroactivity issue. Be-

cause the legislation adding sections 6011(c)(10) and 

6012(c)(10) did not become operative until April 1, 

1994 -several months after the end of Preston's audit 

period-these provisions do not govern here unless they 

apply retroactively. Even assuming that sections 

6011(c)(10) and 6012(c)(10) “substantially change [] 

the legal consequences of past events” ( Western Se-

curity Bank v. Superior Court (1997) 15 Cal.4th 232, 

243 [ 62 Cal.Rptr.2d 243, 933 P.2d 507] (Western 

Security)), we conclude they do. 
 

(10) “Whether a statute should apply retrospec-

tively or only prospectively is, in the first instance, a 

policy question for the legislative body *222 enacting 

the statute.” (Western Security, supra, 15 Cal.4th at p. 

244.) Although statutes “are generally presumed to 

operate prospectively and not retroactively,” this 

presumption is rebuttable. ( In re Marriage of Bouquet 

(1976) 16 Cal.3d 583, 587 [ 128 Cal.Rptr. 427, 546 

P.2d 1371], fn. omitted.) “[W]hen the Legislature 

clearly intends a statute to operate retrospectively, we 

are obliged to carry out that intent unless due process 

considerations prevent us.” (Western Security, at p. 
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243.) We may infer such an intent from the express 

provisions of the statute as well as from extrinsic 

sources, including the legislative history. (See Evan-

gelatos v. Superior Court (1988) 44 Cal.3d 1188, 1210 

[ 246 Cal.Rptr. 629, 753 P.2d 585] (Evangelatos).) 
 

(9b) With respect to sections 6011(c)(10) and 

6012(c)(10), the pertinent legislative materials reveal 

an unequivocal legislative intent to give it retrospec-

tive effect. In particular, the official statement of intent 

indicates that the Legislature intended sections 

6011(c)(10) and 6012(c)(10) to apply retroactively. 

Section 3 of the 1993 statute amending sections 6011 

and 6012 provides that: “It is the intent of the Legis-

lature in enacting this act to clarify the application of 

the Sales and Use Tax Law (Part 1 (commencing with 

Section 6001) of Division 2 of the Revenue and Tax-

ation Code) to technology transfer agreements, as 

defined.” (Stats. 1993, ch. 887, § 3, p. 4831.) This 

statement alone strongly suggests that the Legislature 

intended for sections 6011(c)(10) and 6012(c)(10) to 

“apply to all existing causes of action from the date of 

its enactment,” even if these subdivisions do not, in 

fact, clarify existing law. ( California Emp. etc. Com. 

v. Payne (1947) 31 Cal.2d 210, 214 [ 187 P.2d 702] 

(Payne); see also Western Security, supra, 15 Cal.4th 

at p. 243.) 
 

The legislative history reinforces our interpreta-

tion of this statement of intent. As explained earlier, 

Assembly Member Quackenbush introduced Assem-

bly Bill No. 103 in order to implement Intel. (See ante, 

at pp. 216-217.) Although several analyses warned the 

Senate about the breadth of Assembly Bill No. 103 

and its apparent expansion of Intel, the Senate de-

clined to amend the bill. (See ante, at pp. 216-217.) 

Instead, the Senate added the statement of intent 

language found in section 3 of Assembly Bill No. 103 

after receiving these warnings. (See Sen. Amend. to 

Assem. Bill No. 103, Aug. 17, 1993.) 
 

At this point, the Board expressed its own reser-

vations about Assembly Bill No. 103's broadening of 

Intel and the newly added statement of intent lan-

guage. “Proposed Section 3 of the bill would provide 

legislative intent language which specifies that this act 

is intended to clarify the application of the Sales and 

Use Tax Law with respect to technology transfer 

agreements, as defined in the bill. However ... the 

proposed definition of technology *223 transfer 

agreements could be interpreted more broadly, and, 

with this intent language, could even be extended 

retroactively.” (State Bd. of Equalization, analysis of 

Assem. Bill No. 103, as amended Aug. 17, 1993, p. 4, 

italics added.) Despite this admonition, the Legislature 

enacted Assembly Bill No. 103 without altering the 

statement of intent language. (Compare Stats. 1993, 

ch. 887, § 1, p. 4828 with Sen. Amend. to Assem. Bill 

No. 103, Aug. 17, 1993.) 
 

Thus, the legislative history makes two things 

clear. First, the Legislature added a statement giving 

Assembly Bill No. 103 retrospective effect even 

though it was aware that the bill may partially change 

existing law. Second, the Legislature was aware of the 

retroactivity question during the enactment process 

and, nevertheless, chose to adopt language giving the 

statute retrospective effect. Under these circums-

tances, we conclude that the Legislature intended 

sections 6011(c)(10) and 6012(c)(10) to apply re-

troactively. (See Evangelatos, supra, 44 Cal.3d at p. 

1211 [where the Legislature consciously considers 

retroactivity and adopts language indicating an intent 

to give a statute retrospective effect, we may infer 

such an intent].) 
 

The characterization of the legislation as a “tax 

levy within the meaning of Article IV of the Consti-

tution” does not alter our conclusion. (Stats. 1993, ch. 

887, § 5, p. 4831.) By using this language, the Legis-

lature merely acknowledged the normally accelerated 

effective date of the legislation in accordance with the 

dictates of article IV, section 8, subdivision (c) of the 

California Constitution. 
 

Likewise, the postponement of the operative date 

of the legislation until “the first day of the first ca-

lendar quarter commencing more than 90 days after 

the effective date of this act” does not mean that the 

Legislature intended to limit its application to trans-

actions occurring after that date. (Stats. 1993, ch. 887, 

§ 5, p. 4831.) (11) “The effective date [of a statute] is 

... the date upon which the statute came into being as 

an existing law.” ( People v. McCaskey (1985) 170 

Cal.App.3d 411, 416 [ 216 Cal.Rptr. 54].) “[T]he 

operative date is the date upon which the directives of 

the statute may be actually implemented.” (Ibid.) 

Although the effective and operative dates of a statute 

are often the same, the Legislature may “postpone the 

operation of certain statutes until a later time.” ( 

People v. Henderson (1980) 107 Cal.App.3d 475, 488 

[ 166 Cal.Rptr. 20].) The Legislature may do so for 
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reasons other than an intent to give the statute pros-

pective effect. For example, the Legislature may delay 

the operation of a statute to allow “persons and agen-

cies affected by it to become aware of its existence and 

to comply with its terms.” ( People v. Palomar (1985) 

171 Cal.App.3d 131, 134-135 [ 214 Cal.Rptr. 785].) In 

addition, the Legislature may wish “to give *224 lead 

time to the governmental authorities to establish ma-

chinery for the operation of or implementation of the 

new law.” ( Estate of Rountree (1983) 141 Cal.App.3d 

976, 980, fn. 3 [ 192 Cal.Rptr. 152].) A later operative 

date may also “provide time for emergency clean-up 

amendments and the passage of interrelated legisla-

tion.” (Henderson, at p. 488.) Finally, a later operative 

date may simply be “a date of convenience ... for 

bookkeeping, retirement or other reasons.” ( Ross v. 

Bd. of Retirement of Alameda County Employees' 

Retirement Assn. (1949) 92 Cal.App.2d 188, 193 [ 206 

P.2d 903].) 
 

(9c) In this case, the Legislature gave no rationale 

for the postponement. Thus, it may have postponed the 

operative date for reasons other than an intent to give 

sections 6011(c)(10) and 6012(c)(10) prospective 

effect. For example, the Legislature may have wished 

to give the Board time to enact new regulations for the 

1993 tax year or to settle ongoing tax disputes prior to 

the implementation of the legislation. The Legislature 

also may have anticipated possible cleanup amend-

ments in light of the Board's reservations over the 

scope of sections 6011(c)(10) and 6012(c)(10). (See 

State Bd. of Equalization, analysis of Assem. Bill No. 

103, as amended Aug. 17, 1993, pp. 2-3.) The delayed 

operative date may also reflect nothing more than a 

legislative desire to correlate the operative date to the 

filing deadlines for the 1993 tax year. Indeed, the 

Legislature's decision to make the legislation adding 

sections 6011(c)(10) and 6012(c)(10) operative on 

April 1, 1994 -just before the April 15 deadline for 

filing 1993 tax returns-equally suggests an intent to 

apply these subdivisions retroactively to transactions 

occurring in 1993. In any event, where, as here, 

compelling indicators of the Legislature's intent to 

give a statute retrospective effect exist, the mere 

postponement of the statute's operative date is not 

enough to negate these indicators. (See Tevis v. City & 

County of San Francisco (1954) 43 Cal.2d 190, 

194-196 [ 272 P.2d 757] [a charter amendment has 

retrospective effect even though the amendment de-

layed its effective date].) 
 

Of course, even where the ascertainable indica-

tors of legislative intent call for retroactive application 

(In re Marriage of Bouquet, supra, 16 Cal.3d at p. 

591), we will not apply a statute retroactively if “there 

is some constitutional objection thereto.” (Payne, 

supra, 31 Cal.2d at p. 214.) However, no such objec-

tion exists here. Retroactive application of sections 

6011(c)(10) and 6012(c)(10) does not violate due 

process because it can only reduce the tax liability of a 

claimant and therefore cannot impair any vested 

property right of the claimant. (See In re Marriage of 

Bouquet, at pp. 591-594.) 
 

Giving sections 6011(c)(10) and 6012(c)(10) re-

trospective effect also does not constitute a gift of 

public funds in violation of article XVI, section 6 of 

the California Constitution. (12) “As a general rule, 

the Legislature cannot provide relief for taxes which 

have become fixed and vested.” ( *225Scott v. State 

Bd. of Equalization (1996) 50 Cal.App.4th 1597, 1604 

[ 58 Cal.Rptr.2d 376].) However, “expenditures of 

public funds or property which involve a benefit to 

private persons are not gifts within the meaning ... of 

the Constitution if those funds are expended for a 

public purpose ....” (Payne, supra, 31 Cal.2d at p. 216, 

italics added.) “The determination of what constitutes 

a public purpose is primarily a matter for the Legis-

lature, and its discretion will not be disturbed by the 

courts so long as that determination has a reasonable 

basis.” ( County of Alameda v. Carleson (1971) 5 

Cal.3d 730, 746 [ 97 Cal.Rptr. 385, 488 P.2d 953].) 

Consistent with this deference to the Legislature, 

courts have upheld the constitutionality of retroactive 

tax exemptions that provided relief to “unwary tax-

payers” (Scott, supra, 50 Cal.App.4th at p. 1605), 

promoted the use of alternative energy sources ( 

County of Sonoma v. State Bd. of Equalization (1987) 

195 Cal.App.3d 982, 993 [ 241 Cal.Rptr. 215]), or 

prevented “undue hardship on employers” ( Schettler 

v. County of Santa Clara (1977) 74 Cal.App.3d 990, 

1004 [ 141 Cal.Rptr. 731]). 
 

(9d) Even assuming the Board had a fixed and 

vested right in the sales tax assessed against Preston, 

the retroactive application of sections 6011(c)(10) and 

6012(c)(10) falls within this public purpose exception. 

By enacting these provisions, the Legislature “in-

tended to provide certainty to business taxpayers” and 

“improve the business climate in California.” (Assem. 

Com. on Rev. & Tax., Analysis of Assem. Bill No. 

103, as amended Mar. 17, 1993, p. 2; see also Sen. 
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Com. on Rev. & Tax., Analysis of Assem. Bill No. 

103, July 7, 1993, p. 2.) Such an intent is undoubtedly 

a valid public purpose, and sections 6011(c)(10) and 

6012(c)(10)-which clarify and limit the tax burden of 

businesses-are wholly consistent with this purpose. 

Therefore, retroactive application of sections 

6011(c)(10) and 6012(c)(10) does not create an un-

constitutional gift of public funds. (See County of 

Sonoma v. State Bd. of Equalization, supra, 195 

Cal.App.3d at p. 993.) 
 

Accordingly, we conclude that sections 

6011(c)(10) and 6012(c)(10) have retrospective effect 

and govern the Agreements at issue here. Under these 

provisions, only the portion of Preston's income at-

tributable to the Agreements' temporary transfer of 

tangible artwork is taxable. Because the Agreements 

do “not separately state a price for the tangible per-

sonal property” (§§ 6011(c)(10)(B), (C), 

6012(c)(10)(B), (C)), the amount subject to taxation is 

either “the price at which the tangible personal prop-

erty was sold, leased, or offered to third parties” (§§ 

6011(c)(10)(B), 6012(c)(10)(B)), or “200 percent of 

the cost of materials and labor used to produce the 

tangible personal property subject to tax” (§§ 

6011(c)(10)(C), 6012(c)(10)(C)). We therefore re-

mand for a calculation of the sales tax owed by Pres-

ton under the Agreements and the resulting refund 

owed to her. *226  
 

Disposition 
We reverse the judgment of the Court of Appeal 

and remand for further proceedings consistent with 

this opinion. 
 
George, C. J., Baxter, J., and Chin, J., concurred. 
 
KENNARD, J., Dissenting. 

California imposes a tax on the sale of tangible 

personal property but not on the sale of intangible 

personal property. Here, plaintiff Heather Preston 

temporarily transferred her original artwork to a pub-

lisher for reproduction in children's books. Is such a 

transfer a sale of intangible property and thus not 

taxable, or is it a sale of tangible property and there-

fore taxable? The majority holds the latter. (Maj. opn., 

ante, at pp. 208-212.) The majority also concludes that 

the technology transfer agreement tax statutes (Rev. & 

Tax. Code, §§ 6011, subd. (c)(10), 6012, subd. 

(c)(10)) 
FN1

 are retroactive and that plaintiff's transfer 

of her artwork is taxable under those statutes. (Maj. 

opn., ante, at pp. 213-215, 221-225.) 
 

FN1 All further statutory references are to 

the Revenue and Taxation Code. 
 

I disagree on both points. 
 

I 
Unlike the majority, I agree with plaintiff that the 

transfer of her original artwork to a publisher for re-

production in children's books was a transfer of in-

tangible property and therefore not taxable. As plain-

tiff points out, this transfer, for tax purposes, is indis-

tinguishable from an author's transfer of an original 

manuscript to a publisher. A Board of Equalization 

regulation expressly recognizes the latter transaction 

as a transfer of intangible property and thus not taxa-

ble. (Cal. Code Regs., tit. 18, § 1501 (regulation 

1501).) 
 

Regulation 1501 provides in relevant part: “[A]n 

idea may be expressed in the form of tangible personal 

property and that property may be transferred for a 

consideration from one person to another; however, 

the person transferring the property may still be re-

garded as the consumer of the property. Thus, the 

transfer to a publisher of an original manuscript by 

the author thereof for the purpose of publication is not 

subject to taxation. The author is the consumer of the 

paper on which he has recorded the text of his crea-

tion. However, the tax would apply to the sale of mere 

copies of an author's works or the sale of manuscripts 

written by other authors where the manuscript itself is 

of particular value as an item of tangible personal 

property and the purchaser's primary interest is in the 

physical property. Tax would also apply to the sale of 

artistic expressions in the form of paintings and *227 

sculptures even though the work of art may express an 

original idea since the purchaser desires the tangible 

object itself; that is, since the true object of the con-

tract is the work of art in its physical form.” (Italics 

added.) The majority too recognizes that, under this 

example, the author of the manuscript is exempt from 

taxation. (Maj. opn., ante, at p. 211.) 
 

Like the author in regulation 1501's example, 

plaintiff artist expressed on paper her creative efforts, 

which she transferred to a publisher for reproduction 

in children's books. The paper was merely the medium 

of transfer. Just as the “author is the consumer of the 

paper on which he has recorded the text of his crea-
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tion” (reg. 1501), plaintiff artist is the consumer of the 

paper (tangible property) on which she has recorded 

her artistic expression (intangible property). 
 

The distinction between an author's creative ex-

pression in the form of words and, as here, an artist's 

creative expression in the form of illustrations for a 

book should make no difference for purposes of taxa-

tion. In both, the creative expression represents in-

tangible property. In both, the vehicle for the artist's 

expression is the paper, which is tangible property. I 

therefore agree with plaintiff that the transfer of her 

artistic renderings to a publisher for reproduction in 

children's books should, for tax purposes, be treated 

the same as the transfer of an author's manuscript to a 

publisher. 
 

The majority's holding to the contrary would lead 

to anomalous results. Consistent with the manuscript 

example mentioned in regulation 1501, an author's 

transfer of a manuscript to a publisher would be ex-

empt from taxation. Yet an artist's transfer of original 

drawings to the publisher for reproduction as illustra-

tions in the same book would be taxable. Because the 

transfer of property determined to be tangible even 

though valued in part for its intangible content is taxed 

on the full value of the transaction ( Simplicity Pattern 

Co. v. State Bd. of Equalization (1980) 27 Cal.3d 900, 

912 [ 167 Cal.Rptr. 366, 615 P.2d 555]), an author of a 

manuscript who also happened to draw the illustra-

tions for the book would, under the majority's holding, 

have to pay taxes on both the transfer of the manu-

script and the artwork if the transfer to the publisher 

occurred at the same time; but if the illustrations were 

transferred at a different time, only the transfer to the 

publisher of the illustrations for the book would be 

taxable. 
 

According to the majority, plaintiff's original 

artwork is distinguishable from an author's original 

manuscript because artwork, unlike a manuscript, is 

physically useful in the manufacturing process and 

essential to the ultimate production of books, whereas 

a manuscript furnishes only “verbal guidance.” The 

majority, however, provides no support for this broad 

assertion. The majority also asserts that plaintiff's 

transfer agreements with the *228 publisher would be 

“essentially 'worthless' ” without the “physical art-

work.” (Maj. opn., ante, at p. 211.) But so would an 

author's agreement with the publisher to transfer a 

manuscript without ever providing the manuscript. 

 
To summarize, I see no meaningful difference 

between an author's transfer of a manuscript to a pub-

lisher (nontaxable under the majority's holding) and an 

artist's transfer of drawings to a publisher for a book's 

illustrations (taxable under the majority's holding). If 

the author is not subject to taxation, then neither 

should the artist here be. 
 

II 
Even if I were to agree with the majority that the 

transfer here is distinguishable from a manuscript 

under regulation 1501, that artwork is “technology,” 

and that the transfer is governed by the technology 

transfer agreement statutes (maj. opn., ante, at p. 225), 

I would conclude, contrary to the majority, that these 

statutes are not retroactive. 
 

At issue are plaintiff's transfers of illustrations to 

the publisher for the period January 1, 1990, to De-

cember 31, 1993. Thereafter, the Legislature enacted 

the technology transfer agreement statutes at issue and 

directed that they become operative on April 1, 1994. 

(Stats. 1993, ch. 887, § 5, p. 4831.) 
 

A statute is presumed to operate prospectively 

unless there is “an express declaration of retrospec-

tivity or a clear indication” that the Legislature in-

tended otherwise. ( Tapia v. Superior Court (1991) 53 

Cal.3d 282, 287 [ 279 Cal.Rptr. 592, 807 P.2d 434]; 

Cole v. Fair Oaks Fire Protection Dist. (1987) 43 

Cal.3d 148, 153 [ 233 Cal.Rptr. 308, 729 P.2d 743].) 

Here we have neither. 
 

The majority insists, however, there is a clear in-

dication of the statutes' retroactivity. In enacting the 

statutes, the Legislature expressed its intent to “clarify 

the application of the Sales and Use Tax Law ... to 

technology transfer agreements, as defined.” (Stats. 

1993, ch. 887, § 3, p. 4831.) I do not share the major-

ity's view that because the Legislature used the word 

“clarify” when it enacted the technology transfer sta-

tutes, it must have intended their retroactive applica-

tion. Nor does the statutes' legislative history support 

such an intent by the Legislature. 
 

From the Legislature's decision to postpone the 

operative date of the statutes to April 1, 1994, 90 days 

after their effective date (Stats. 1993, ch. 887, § 5, p. 

4831), one can reasonably infer, as I do, that the 

Legislature intended the technology transfer statutes 
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to apply prospectively. As the *229 majority notes, a 

statute's operative date may be postponed to give 

people time to comply with the statute, to allow gov-

ernment agencies to formulate implementing proce-

dures, or to allow for the passage of related legislation. 

(Maj. opn., ante, at pp. 223-224.) This enables indi-

viduals and entities to adjust to future applications of 

new law. 
 

Here, the statutes in question established new law. 

The Legislature enacted those statutes in the wake of 

the Board of Equalization decision in Petition of Intel 

Corporation (June 4, 1992) [1993-1995 Transfer 

Binder] Cal.Tax Rptr. (CCH) paragraph 402-675, 

page 27,873. (Maj. opn., ante, at pp. 216, 222.) The 

Legislature, however, broadened the types of agree-

ments qualifying for a tax exemption beyond those 

recognized in Intel. (Maj. opn., ante, at pp. 216-218.) 

Given this change in the law, the Legislature's post-

ponement of the statutes' operative date to a date 90 

days after the statutes' effective date tends to support 

an intent to have the statutes apply prospectively ra-

ther than, as the majority concludes, retroactively. 
 

Because there is no clear indication that the Leg-

islature intended to give retroactive effect to the 

technology transfer agreement statutes enacted after 

the tax period at issue, I conclude that those statutes 

are inapplicable here. 
 

Conclusion 
For the reasons stated above, I would reverse the 

judgment of the Court of Appeal. 
 

Mosk, J., and Werdegar, J., concurred. *230  
 
Cal. 2001. 
Preston v. State Bd. of Equalization 
25 Cal.4th 197, 19 P.3d 1148, 105 Cal.Rptr.2d 407, 

2001 Copr.L.Dec. P 28,258, 59 U.S.P.Q.2d 1020, 01 

Cal. Daily Op. Serv. 2654, 2001 Daily Journal D.A.R. 

3267 
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THE PEOPLE, Plaintiff and Respondent, 

v. 
ORLANDO S. CAMBA, Defendant and Appellant. 

 
No. A072883. 

 
Court of Appeal, First District, Division 1, California. 

Nov 4, 1996. 
 
[Opinion certified for partial publication. 

FN*
 ] 

 
FN* Pursuant to California Rules of Court, 

rules 976(b) and 976.1, this opinion is certi-

fied for publication with the exception of 

parts I. and II. 
 

SUMMARY 
Following a jury trial, defendant was convicted of 

second degree murder (Pen. Code, § 187, subd. (a)), 

and the trial court reduced his presentence credits 

pursuant to Pen. Code, § 2933.1, enacted as an ur-

gency measure and applicable to violent offenders. 

(Superior Court of Solano County, No. C39225, James 

F. Moelk, Judge.) 
 

The Court of Appeal affirmed. In the published 

part of the opinion, the court held that the urgency 

clause of Pen. Code, § 2933.1, was passed in com-

pliance with the requirement of Cal. Const., art. IV, § 

8, subd. (d) that it be passed by a separate roll call vote 

of each house of the Legislature. That was done with 

the Assembly Bill at issue, and although the bill sub-

sequently returned to the house of origin, in amended 

form with § 2933.1 added, the single roll call vote 

concurring in the amendments and the urgency section 

was valid. The Constitution does not require a second 

separate roll call approval of the urgency section of a 

single bill, even one drastically altered by amend-

ments. The court further held that the legislative de-

termination of urgency in the enactment of the bill, 

originally written to protect the public from repeat 

offenders who would otherwise be released by re-

ducing presentence credits (Pen. Code, § 2933.1), but 

ultimately amended to apply to all violent felony of-

fenders, was nevertheless valid. If the Legislature 

states facts constituting an emergency so that its action 

cannot be said to be arbitrary, courts cannot say that 

the Legislature has not performed its constitutional 

duty. (Opinion by Swager, J., with Stein, Acting P. J., 

and Dossee, J., concurring.) 
 

HEADNOTES 
Classified to California Digest of Official Reports 

(1a, 1b) Statutes § 4--Operation and Effect--Effective 

and Operative Dates. 
In the absence of an urgency clause, a statute 

enacted at a regular session of the Legislature becomes 

effective on January 1 of the following year (Cal. 

Const., art. IV, § 8, subd. (c)(1)). In the usual situation, 

the “effective” and “operative” dates are one and the 

same, and with regard to ex post facto restrictions, a 

statute has no force and effect until such effec-

tive-operative date. In some instances, the Legislature 

may provide for different effective and operative 

dates. The operative date is the date upon which the 

directives of the statute may be actually implemented. 

The effective date, then, is considered that date upon 

which the statute came into being as an existing law. 

An enactment is a law on its effective date only in the 

sense that it cannot be changed except by legislative 

process; the rights of individuals under its provisions 

are not substantially affected until the provision op-

erates as law. The Legislature may establish an oper-

ative date later than the effective date, since the power 

to enact laws includes the power to fix a future date on 

which the act will become operative. 
 
(2a, 2b, 2c, 2d) Statutes § 11--Enactment--Urgency 

Measure-- Separate Roll Call Votes--Validity. 
The urgency clause of Pen. Code, § 2933.1, was 

passed in compliance with the requirement of Cal. 

Const., art. IV, § 8, subd. (d), that it be passed by a 

separate roll call vote of each house of the Legislature. 

That was done with the Assembly Bill at issue, and 

although the bill subsequently returned to the house of 

origin in amended form with Pen. Code, § 2933.1, 

added, the single roll call vote concurring in the 

amendments and the urgency section was valid. The 

Constitution does not require a second separate roll 

call approval of the urgency section of a single bill, 

even one drastically altered by amendments. Courts 

cannot impose a restriction upon legislative authority 

that has not been clearly expressed by the Constitu-

tion. 
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(3) Statutes § 11--Enactment--Invalid Urgency 

Clause--Validity of Remainder. 
If the urgency clause of legislation is found con-

stitutionally unsound, the remainder of the statute is 

nonetheless valid, and it takes effect at the regular 

time appointed by law. 
 
(4) Statutes § 11--Enactment--Urgency 

Clause--Necessity--Legislative Determination. 
Authority is conferred on the Legislature to de-

termine when urgency measures are necessary, and 

when such necessity has been determined as provided 

by the Constitution, the judgment of the Legislature is 

final, and will not be interfered with by the courts 

unless no declaration of facts constituting such 

emergency is included in the act or unless the state-

ment of facts is so clearly insufficient as to leave no 

reasonable doubt that the urgency does not exist. The 

recitals of necessity and public interest in legislation 

must be given great weight and every presumption 

made in favor of their constitutionality. 
 
(5) Constitutional Law § 39--Distribution of Go-

vernmental Powers-- Legislative Power. 
The California Constitution is a limitation or re-

striction on the powers of the Legislature. Two im-

portant consequences flow from this fact. First, that 

body may exercise any and all legislative powers that 

are not expressly or by necessary implication denied to 

it by the Constitution. Secondly, all intendments favor 

the exercise of the Legislature's plenary authority. If 

there is any doubt as to the Legislature's power to act 

in any given case, the doubt should be resolved in 

favor of the Legislature's action. The restrictions and 

limitations imposed by the Constitution are to be 

construed strictly, and are not to be extended to in-

clude matters not covered by the language used. 
 
(6) Statutes § 11--Enactment--Urgency 

Clause--Necessity--Legislative Determination. 
The legislative determination of urgency in the 

enactment of a bill to protect the public from repeat 

offenders who would otherwise be released by re-

ducing presentence credits (Pen. Code, § 2933.1), 

even though ultimately enacted to apply to all violent 

felony offenders, was nevertheless valid. If the Leg-

islature states facts constituting an emergency so that 

its action cannot be said to be arbitrary, courts cannot 

say that it has not performed its constitutional duty, 

even though they may disagree with the Legislature as 

to the sufficiency of declared facts to constitute a 

sufficient reason for immediate action. Thus, given the 

limited nature of judicial review, it must be concluded 

that the mistaken reference to repeat, rather than all, 

offenders does not render erroneous the Legislature's 

finding and declaration of the need to protect the 

public by immediately implementing the credit re-

duction scheme of § 2933.1 to forestall the early re-

lease of dangerous criminals under previously existing 

law. 
 
(7a, 7b) Statutes § 4--Operation and Effect--Effective 

and Operative Dates. 
The operative date of a statute (Pen. Code, § 

2933.1) (reduction of presentence credits for violent 

offenders) enacted as an urgency measure was not 

delayed until Jan. 1, 1995, by language stating: “This 

section shall only apply to offenses ... that are com-

mitted on or after the date on which this section be-

comes operative.” Use of the word “operative” rather 

than “effective,” did not indicate a legislative intent to 

delay the implementation of the statute to avoid any 

possible confusion in the courts caused by an imme-

diate change in the law, as the proposed change in 

credit calculations was a relatively simple and 

straightforward task. The language merely provided 

that offenses committed before the “operative” date of 

the statute were excluded from the credit reduction 

scheme; it did not defer the operative date of the law. 

Nothing in the statute indicated a legislative intent that 

it was to become operative later than as provided in 

the valid urgency provision. 
 
COUNSEL 
 
Mark L. Christiansen, under appointment by the Court 

of Appeal, for Defendant and Appellant. 
 
Daniel E. Lungren, Attorney General, George Wil-

liamson, Chief Assistant Attorney General, Ronald A. 

Bass, Assistant Attorney General, and Catherine A. 

Rivlin, Deputy Attorney General, for Plaintiff and 

Respondent. 
 
SWAGER, J. 

Appellant was convicted following a jury trial of 

second degree murder (Pen. Code, § 187, subd. (a)), 

with personal use of a firearm (Pen. Code, §§ 1203.06, 

subd. (a)(1), 12022.5), 
FN1

 and sentenced to a total 

term of 19 years to life in state prison. On appeal, he 

objects to the trial court's exclusion of evidence of the 
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victim's gang affiliations, prior violent acts and drug 

use. He also challenges the reasonable doubt instruc-

tion given by the court, and the reduction of his pre-

sentence credits pursuant to section 2933.1, subdivi-

sion (c). We find that no prejudicial errors were 

committed and affirm the judgment. 
 

FN1 All further statutory references are to 

the Penal Code unless otherwise indicated. 
 

Facts 
On November 12, 1994, appellant left work at 

AVP Limited in Cordelia at 11:15 a.m. with his 

brother Bernard Camba, and his friends Adonis Pa-

ragus and Eric Paculan. 
FN2

 Their destination was a 

former residence on Kidder Avenue. Bernard drove 

the car, appellant was in the front passenger seat, 

Adonis was seated behind the driver, and Eric was 

seated behind appellant. A .38-caliber revolver which 

appellant had purchased for protection from *861 

“gangs” was in the glove compartment of the car. 
FN3

 

Appellant thought he had unloaded the gun that day 

while he was at work, but must have loaded it again 

before he left. 
 

FN2 Appellant's brother and his friends will 

be referred to by their first names to avoid 

confusion. 
 

FN3 At trial, the audioand videotapes of 

appellant's confessions, given to the police in 

two separate interviews, were played for the 

jury; they comprise the bulk of the prosecu-

tion's case against appellant. 
 

As they proceeded on Pennsylvania Avenue in 

Fairfield, the victim, Walter Low, walked across the 

street and nearly collided with the rear of the car. Low 

appeared to “want to bump” the car, so appellant re-

trieved the gun from the glove compartment and or-

dered his brother to “[m]ake a U-turn” to “scare” Low. 

As they turned the car around, the victim “just kept on 

saying something and throwing signs out there that he 

wants to be bad or something.” Appellant displayed 

the gun, but Low “still didn't run”; instead, the victim 

motioned to appellant to “come on.” Appellant be-

lieved Low was “throwing” gang signs, so he pointed 

the gun at the victim. Without really aiming and just 

wanting to “scare the guy,” appellant pulled the trig-

ger. He was not aware the gun was still loaded. 
 

Appellant heard the gunfire and saw Low fall to 

the ground. He was “shocked” and said, “ 'Let's go, 

let's go.' ” Bernard drove straight home, and appellant 

disposed of the gun in a lake. 
 

Low was killed by a single shot fired from “in-

determinate range” and location which entered his 

heart and passed through two large blood vessels. At 

the scene of the shooting, no gun or knife was found in 

the victim's possession, although a screwdriver was 

discovered “laying next to” his jacket, as if it had been 

removed by paramedics. 
 

Appellant's testimony at trial differed in material 

respects from his confession. Appellant testified that 

Eric, not he, owned the gun. On the day of the shoot-

ing, Eric showed the gun to him at work. He had 

“never seen a gun before,” so he asked Eric if he 

“could hold it.” 
 

Appellant also testified that after they almost 

collided with the victim on Pennsylvania Avenue, Eric 

said Low was “doing some gang ... signs” and directed 

Bernard to turn the car around “to talk to the guy.” 

Then, as they “headed back towards ... Low,” Eric 

pulled out the gun and placed it on the back of appel-

lant's shoulder. Appellant thought Eric “was going to 

shoot the guy,” so he grabbed the gun and said, “What 

are you trying to do.” Suddenly, Adonis said, “He's 

coming, he's coming. He got a gun, he got a gun.” Low 

did not appear angry. Appellant observed Low reach 

inside his jacket, and the others exclaimed that the 

victim was “reaching ... for a *862 gun.” He feared 

that Low was armed because he looked like a gang 

member, and appellant's family had been harassed by 

gang members in the past. Appellant closed his eyes 

and “pulled the trigger” of Eric's gun. He did not in-

tend to hit the victim, only to “scare him.” He also did 

not expect the gun to fire. He lied in his confession to 

protect his brother and his friends, Adonis and Eric. 
 

Discussion 
I. , II. 

FN* 
 

FN* See footnote, ante, page 857. 
 

. . . . . . . . . . . 
III. Sentence Credits. 

Appellant's final contention is that the trial court 

erred by modifying his sentence credits to reflect only 

15 percent of the actual days of confinement served 

102

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000298&DocName=CAPES2933.1&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=50CALAPP4TH857&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DocName=50CALAPP4TH857&FindType=Y


  
 

Page 4 

50 Cal.App.4th 857, 57 Cal.Rptr.2d 907, 96 Cal. Daily Op. Serv. 8072, 96 Daily Journal D.A.R. 13,361 
(Cite as: 50 Cal.App.4th 857) 

© 2011 Thomson Reuters. No Claim to Orig. US Gov. Works. 

prior to his conviction pursuant to section 2933.1, 

which was approved as Assembly Bill No. 2716, 

1993-1994 Regular Session, on September 21, 1994, 
FN6

 rather than 50 percent as specified previously in 

section 2933. Section 2933.1, when enacted, included 

an urgency clause, rendering it effective immediately 

“to protect the public from dangerous repeat offenders 

who otherwise would be released ....” (Stats. 1994, ch. 

713, § 1; Assem. Bill No. 2716 (1993-1994 Reg. 

Sess.).) (1a) In the absence of an urgency clause, a 

statute enacted at a regular session of the Legislature 

becomes effective on January 1 of the following year. 

(Cal. Const., art. IV, § 8, subd. (c)(1); People v. 

Henderson (1980) 107 Cal.App.3d 475, 488 [ 166 

Cal.Rptr. 20].) Appellant maintains that section 

2933.1 does not govern the calculation of his sentence 

credits for two reasons: First, it was not properly 

enacted as urgency legislation under the California 

Constitution, and therefore did not take effect until 

January 1, 1995, after his offense was committed; and 

second, even if section 2933.1 may be considered a 

validly enacted urgency measure, it was not “opera-

tive” by its terms immediately upon enactment. 
 

FN6 The effect of section 2933.1 was to re-

duce appellant's sentence credits from 378 to 

57 days served. He admits a mistake in the 

calculation of 198 conduct credits by the trial 

court rather than the correct 188 days under 

section 2933. Therefore, he asks us to correct 

the abstract of judgment to award him a total 

of 566 days of sentence credits. 
 

A. Enactment as an Urgency Measure. 
(2a) Appellant's claim that the urgency provision 

of section 2933.1 cannot be given recognition is based 

upon article IV, section 8, subdivision *863 (d) of the 

California Constitution, which provides: “Urgency 

statutes are those necessary for immediate preserva-

tion of the public peace, health, or safety. A statement 

of facts constituting the necessity shall be set forth in 

one section of the bill. In each house, the section and 

the bill shall be passed separately, each by rollcall vote 

entered in the journal, two thirds of the membership 

concurring....” (3) If the urgency clause of legislation 

is found constitutionally unsound, the remainder of the 

statute is nonetheless valid, and it takes effect “at the 

regular time appointed by law. [Citations.]” ( People 

v. Phillips (1946) 76 Cal.App.2d 515, 521 [ 173 P.2d 

392].) (2b)Appellant insists that when the history of 

the legislation is considered, the urgency clause was 

not properly passed by a separate roll call vote of each 

house of the Legislature, and the urgency statement 

was “no longer relevant” when it was enacted. 
 

We are severely constrained in our review of the 

section 2933.1 urgency clause. (4) “Authority is con-

ferred upon the legislature to determine when urgency 

measures are necessary, and when such necessity has 

been determined as provided by the Constitution, the 

judgment of the legislature is final, and will not be 

interfered with by the courts unless no declaration of 

facts constituting such emergency is included in the 

act or unless the statement of facts is so clearly insuf-

ficient as to leave no reasonable doubt that the urgency 

does not exist. ( Hollister v. Kingsbury [(1933)] 129 

Cal. App. 420 [ 18 Pac. (2d) 1006].)” ( Livingston v. 

Robinson (1938) 10 Cal.2d 730, 740 [ 76 P.2d 1192]; 

see also Davis v. County of Los Angeles (1938) 12 

Cal.2d 412, 420-421 [ 84 P.2d 1034].) “The recitals of 

necessity and public interest in legislation must be 

given great weight and every presumption made in 

favor of their constitutionality ( Monterey County 

Flood Control & Water Conservation Dist. v. Hughes 

[(1962)] 201 Cal.App.2d 197, 209 [ 20 Cal.Rptr. 

252]).” ( Azevedo v. Jordan (1965) 237 Cal.App.2d 

521, 526 [ 47 Cal.Rptr. 125].) 
 

(2c) We find no procedural defect in the legisla-

tive approval of the Assembly Bill No. 2716, 

1993-1994 Regular Session, September 21, 1994, 

urgency provision. In the form originally passed in the 

Assembly, both Assembly Bill No. 2716 and a state-

ment of urgency were separately approved by roll call 

votes, but neither the bill nor the urgency clause at-

tached to it were then related to reform of prison cre-

dits. When the bill was amended in the Senate to add 

Penal Code section 2933.1, the urgency section was 

revised to refer to the need to protect the public from 

the early release of repeat offenders-a statement ap-

parently taken from legislation which had been con-

sidered but not enacted the year before-and again both 

were approved by separate roll call votes. Upon the 

return of Assembly Bill No. 2716 to the Assembly, the 

Senate amendments adding section 2933.1 to *864 the 

Penal Code “and declaring the urgency thereof, to take 

effect immediately,” were passed by a single concur-

rence roll call vote of more than two-thirds of the 

membership, apparently in accordance with the Joint 

Assembly and Senate Rules. 
FN7 

 
FN7 We have taken judicial notice of rule 27 
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of the 1995-1996 Joint Rules of the Senate 

and Assembly, which provides: “When a bill 

which has been passed in one house is 

amended in the other by the addition of a 

section providing that the act shall take effect 

immediately as an urgency statute and is re-

turned to the house in which it originated for 

concurrence in the amendment or amend-

ments thereto, the procedure and vote 

thereon shall be as follows: [¶] The presiding 

officer shall first direct that the urgency sec-

tion be read and put to a vote. If two-thirds of 

the membership of the house vote in the af-

firmative, the presiding officer shall then 

direct that the question of whether the house 

shall concur in the amendment or amend-

ments shall be put to a vote. If two-thirds of 

the membership of the house vote in the af-

firmative, concurrence in the amendments 

shall be effective. [¶] If the affirmative vote 

on either of such questions is less than 

two-thirds of the membership of the house, 

the effect is a refusal to concur in the 

amendment or amendments, and the proce-

dure thereupon shall be as provided in Rule 

28.” 
 

We observe that the version of the Joint 

Rules of the Senate and Assembly provided 

to us by respondent are for the 1995-1996 

legislative session, rather than the 1993-1994 

session during which section 2933.1 was 

enacted. We therefore cannot be certain that 

section 2933.1 was passed in compliance 

with rule 27 as it was then effective, and give 

it little weight in assessing the validity of the 

vote. 
 

Nothing more is demanded by the Constitution 

for mere concurrence in amendments to a bill which 

was already separately passed by each house as an 

urgency measure. (5) “ '[T]he California Constitution 

is a limitation or restriction on the powers of the 

Legislature. [Citations.] Two important consequences 

flow from this fact. First, ... that body may exercise 

any and all legislative powers which are not expressly 

or by necessary implication denied to it by the Con-

stitution. [Citations.] ... [¶] Secondly, all intendments 

favor the exercise of the Legislature's plenary author-

ity: ”If there is any doubt as to the Legislature's power 

to act in any given case, the doubt should be resolved 

in favor of the Legislature's action. Such restrictions 

and limitations [imposed by the Constitution] are to be 

construed strictly, and are not to be extended to in-

clude matters not covered by the language used. “ 

[Citations.]' [Citations.]” ( California State Em-

ployees' Assn. v. State of California (1988) 199 

Cal.App.3d 840, 845-846 [ 245 Cal.Rptr. 232]; see 

also County of Los Angeles v. Sasaki (1994) 23 

Cal.App.4th 1442, 1453 [ 29 Cal.Rptr.2d 103]; State 

Bd. of Education v. Honig (1993) 13 Cal.App.4th 720, 

755 [ 16 Cal.Rptr.2d 727].) (2d) As we read article IV, 

section 8, subdivision (d), each house must approve in 

two separate votes any bill and its accompanying 

urgency section. (See Ops. Cal. Legis. Counsel, No. 

12227 (Apr. 29, 1957) 2 Assem. J. (1957 Reg. Sess.) 

pp. 3663-3664.) That was done with Assembly Bill 

No. 2716, 1993-1994 Regular Session, September 21, 

1994, and although the bill subsequently returned in 

amended form to the house of origin, the single roll 

call vote concurring in *865 the amendments and the 

urgency section was valid. Article IV, section 8, sub-

division (d) does not require a second separate roll call 

approval of the urgency section of a single bill, even 

one, such as Assembly Bill No. 2716, 1993-1994 

Regular Session, September 21, 1994, drastically 

altered by amendments. We cannot impose a restric-

tion upon legislative authority which has not been 

clearly expressed by the Constitution. 
 

(6) We also find no flaw in the legislative deter-

mination of urgency in the enactment of Assembly 

Bill No. 2716, 1993-1994 Regular Session, September 

21, 1994, to protect the public from repeat offenders 

who would otherwise be released, even though as 

ultimately enacted Assembly Bill No. 2716 applied to 

all violent felony offenders. “ '[I]f the legislature 

”states facts constituting an emergency so that its 

action cannot be said to be arbitrary, courts cannot say 

that it has not performed its constitutional duty, even 

though they may disagree with the legislature as to the 

sufficiency of declared facts to constitute a sufficient 

reason for immediate action.“ (Baker v. Hill [(1929)] 

180 Ark. 387 [21 S.W.2d 867, 868].)' ( Davis v. 

County of Los Angeles, supra, 12 Cal.2d at pp. 

422-423.)” ( Behneman v. Alameda-Contra Costa 

Transit Dist. (1960) 182 Cal.App.2d 687, 692 [ 6 

Cal.Rptr. 382].) Given our exceedingly limited re-

viewing function, we must conclude that the mistaken 

reference to repeat, rather than all, offenders does not 

render erroneous the Legislature's finding and decla-

ration of the need to protect the public by immediately 

implementing the credit reduction scheme of section 
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2933.1 to forestall the early release of dangerous 

criminals under previously existing law. 
 

B. Effective Date of the Statute. 
(7a) Even if the urgency clause of section 2933.1 

is found valid, appellant argues that the operative date 

of the statute was still January 1, 1995. He relies upon 

subdivision (d) of section 2933.1, which specifies: 

“This section shall only apply to offenses ... that are 

committed on or after the date on which this section 

becomes operative.” (Italics added.) Appellant main-

tains that use of the word “operative” in subdivision 

(d) of section 2933.1, rather than effective, indicates a 

legislative intent to delay the implementation of the 

reduction of sentence credits to avoid the confusion in 

the courts-and associated miscalculation of cre-

dits-inevitable with an immediate change in the law. 

We disagree. 
 

(1b) “ 'Under the California Constitution, a statute 

enacted at a regular session of the Legislature gener-

ally becomes effective on January 1 of the year fol-

lowing its enactment except where the statute is 

passed as an urgency measure and becomes effective 

sooner. [Citation.] In the usual situation, the *866 

”effective“ and ”operative“ dates are one and the 

same, and with regard to ex post facto restrictions, a 

statute has no force and effect until such effec-

tive-operative date. [Citation.]' ( People v. Henderson 

(1980) 107 Cal.App.3d 475, 488 [ 166 Cal.Rptr. 20].) 

[¶] In some instances, the Legislature may provide for 

different effective and operative dates. ( Cline v. Lewis 

(1917) 175 Cal. 315, 318 [ 165 P. 915]; 57 

Ops.Cal.Atty.Gen. 451, 454 (1974).) '[T]he operative 

date is the date upon which the directives of the statute 

may be actually implemented. The effective date, 

then, is considered that date upon which the statute 

came into being as an existing law.' ( People v. 

McCaskey (1985) 170 Cal.App.3d 411, 416 [ 216 

Cal.Rptr. 54]; see also People v. Righthouse (1937) 10 

Cal.2d 86, 88 [ 72 P.2d 867].)” ( People v. Jenkins 

(1995) 35 Cal.App.4th 669, 673-674 [ 41 Cal.Rptr.2d 

502].) 
 

“ 'An enactment is a law on its effective date only 

in the sense that it cannot be changed except by leg-

islative process; the rights of individuals under its 

provisions are not substantially affected until the 

provision operates as law.' ([ People v. Henderson 

(1980) 107 Cal.App.3d 475,] 488 [ 166 Cal.Rptr. 20].) 

... [T]he courts have recognized the power of the 

Legislature to establish an operative date later than the 

effective date .... [Citation.]” ( Estate of Martin (1983) 

150 Cal.App.3d 1, 3-4 [ 197 Cal.Rptr. 261].) “ '[T]he 

power to enact laws includes the power to fix a future 

date on which the act will become operative. [Cita-

tions.]' [Citation.]” ( Johnston v. Alexis (1984) 153 

Cal.App.3d 33, 40 [ 199 Cal.Rptr. 909].) Our task is to 

ascertain and promote the legislative intent of the 

enactment.   (Id. at p. 41.) 
 

(7b) With the enactment of section 2933.1 the 

Legislature did not specify different effective and 

operative dates, or otherwise postpone implementa-

tion of the law until occurrence of a contingency, as 

with the restitution statutes found to have delayed 

legal effects in People v. Palomar (1985) 171 

Cal.App.3d 131, 135-136 [ 214 Cal.Rptr. 785], and 

People v. McCaskey (1985) 170 Cal.App.3d 411, 418 [ 

216 Cal.Rptr. 54]. Section 2933.1, subdivision (d) 

merely provides that offenses committed before the 

“operative” date of the statute are excluded from the 

credit reduction scheme; it does not defer the operative 

date of the law. We find nothing in the statute which 

indicates a legislative intent that it is to become oper-

ative later than as provided in the valid urgency pro-

vision. ( People v. Jenkins, supra, 35 Cal.App.4th at p. 

675.) To the contrary, the statement of urgency found 

in Assembly Bill No. 2716, 1993-1994 Regular Ses-

sion, September 21, 1994, conflicts with any delayed 

implementation of the statute. We do not consider the 

Legislative Committee Analysis of unrelated legisla-

tion in 1996, prepared nearly two years later-and 

which refers to sentences for crimes committed after 

January 1, 1995, as incurring the 15 percent credit 

limit of section 2933.1-persuasive in determining the 

operative date of the statute. *867 ( Peralta Commu-

nity College Dist. v. Fair Employment & Housing 

Com. (1990) 52 Cal.3d 40, 52 [ 276 Cal.Rptr. 114, 801 

P.2d 357].) We also do not think any postponement of 

operation of the statute was necessary to prepare the 

trial courts for the change in credit calculations, a 

relatively simplistic and straightforward task. We 

conclude that section 2933.1 was operative, as ex-

pressly provided, when it was enacted on September 

21, 1994, and was properly applied to appellant's 

sentence by the trial court. 
 

The judgment is affirmed. 
 
Stein, Acting P. J., and Dossee, J., concurred. 

A petition for a rehearing was denied December 
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2, 1996, and appellant's petition for review by the 

Supreme Court was denied February 19, 1997. Ken-

nard, J., and Werdegar, J., were of the opinion that the 

petition should be granted. *868  
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