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ITEM 3
TEST CLAIM
FINAL STAFF ANALYSIS

Labor Code Section 3213.2
Statutes 2001, Chapter 834 (SB 424)
Lower Back Injury Presumption for Law Enforcement (01-TC-25)

California State Association of Counties — Excess Insurance Authority (CSAC-EIA)
and County of Tehama, Claimants

EXECUTIVE SUMMARY
Background

In 2001, the Legislature passed Senate Bill 424, adding section 3213.2 to the Labor Code. For
- the first time, certain local agency and state peace officers with at least five years of full-time
service, and who were “required to wear a duty belt as a condition of employment,” were granted
a rebuttable presumption that “lower back impairment so developing or manifesting itself in the
. peace officer shall be presumed to arise out of and in the course of employment.” The
presumption extends for a maximum of five years beyond the last date worked, depending on the

number of years of service. Under the statute, the employer may offer evidence disputing the
presumption.

Claimant alleges: “The net effect of this legislation is to cause an increase in workers’
compensation claims for lower back injury and decrease the possibility that any defenses can be
raised by the employer to defeat the claims. Thus, the total costs of these claims, from initial
presentation to ultimate resolution are reimbursabie.”

Department of Finance disagrees and supports the staff analysis.

There is a threshold issue of whether CSAC-EIA is a proper test claimant. CSAC-EIA contends
that, as a joint powers agency, it is a type of local agency that can file a test claim based on the
plain language of Government Code section 17520. As discussed beginning at page 6 below,
staff disagrees; however, the Commission may hear and decide the test claim as it was filed
jointly with the County of Tehama.

Staff asserts that the claimant reads requirements into Labor Code section 3213.2, which, by the
plain meaning of the statute, are not there. First, the claimant asserts in the test claim filing that
the legislation created a new compensable injury for peace officers. However, Labor Code
section 3208, as last amended in 1971, specifies that for the purposes of workers’ compensation,
“Inmury’ includes any injury or disease arising out of the employment.” [Emphasis added.]
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requirements on local agencies. Rather, the decision to dispute this type of workers’
compensation claim and prove that the injury is non-industrial remains entirely with the local
agency. The plain language of Labor Code section 3213.2 states that the “presumption is
disputable and may be controverted by other evidence . . .”. [Emphasis added.]

The express language of Labor Code section 3213.2 does not impose any other state-mandated 0

Further, there is no evidence in the law or in the record that local agencies are practically
compelled by the state through the imposition of a substantial penalty to dispute such cases.
While it may be true that districts will incur increased costs from workers’ compensation claims
as a result of the test claim legislation, as alleged by the claimant here, increased costs alone are
not determinative of the issue whether the legislation imposes a reimbursable state-mandated
program.,

Accordingly, staff finds that the test claim legislation is not subject to article XX B, section 6 of
the California Constitution because the legislation does not mandate a new program or higher
level of service on local agencies.

Conclusion

Staff concludes that CSAC-EIA does not have stariding, and is not a proper claimant for this test
claim. Staff further concludes that Labor Code section 3213.2, as added by the test claim
legislation, is not subject to article XIII B, section 6 of the Califomia Constitution because it
does not mandate a new program or higher level of service on local agencies.

Staff Recommendation

Staff recommends that the Commission adopt the final staff analysis, which denies this test , ‘
claim. i
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‘ STAFF ANALYSIS
Claimants

California State Association of Counties-Excess Insurance Authority (CSAC-EIA) and
County of Tehama

Chronology _

06/28/02 Commission receives test claim filing

07/08/02 Commission staff determines test claim is complete and requests comments
08/06/02 Department of Finance files response to test claim

08/08/02 Department of Industrial Relations files response to test claim

09/24/02 California Highway Patrol declines to file written comments on the test claim
-08/30/02 Claimant files rebuttal to state agency comments

07/15/04 -  Commission staff requests additional information from CSAC-EIA regarding
eligible claimant status :

08/05/04 CSAC-FIA files response to request for additional information
10/14/04 Draft staff analysis issued

11/04/04 Department of Finance comments on draft staff analysis received
11/05/04 Claimant comments on draft staff analysis received '
‘Background

This test claim addresses an evidentiary presumption given to specified state and local peace
officers in workers” compensation cases. Normally, before an employer is liable for payment of
workers' compensation benefits, the employee must show that the injury arose out of and in the
course of employment, and that the injury was proximately caused by the employment. The

- burden of] proof is usually on the employee to show proximate cause by a preponderance of the
evidence. '

The Legislature eased the burden of proving industrial causation for certain ]gublic employees,
primarily fire and safety personnel, by establishing a series of presumptions.” The courts have
described the rebuttable presumption as follows: “Where facts are proven giving rise to a
presumption . . ., the burden of proof shifts to the party, against whom it operates [i.e., the
“employer], to prove the nonexistence of the presumed fact, to wit, an industrial relationship.”
(Zipton v. Workers’ Compensation Appeals Board (1990) 218 Cal. App.3d 980, 988, fn. 4.).

' Labor Code sections 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of
the evidence as such evidence, “when weighed with that opposed to it, has more convincing
force and the greater probability of truth. When weighing the evidence, the test is not the
relative number of witnesses, but the relative convincing force of the evidence.”

? See, Labor Code sections 3212, 3212.1 - 3212.7, and 3213.
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[n 2001, the Legislature passed Senate Bill 424, adding section 3213.2 to the Labor Code. For

the first time, certain local agency and state peace officers with at least five years of full-time .
service, and who were “required to wear a duty belt as a condition of employment,” were granted

a rebuttable presumption that “lower back impairment so developing or manifesting itself in the

peace officer shall be presumed to arise out of and in the course of employment.” The

presumption extends for a maximum of five years beyond the last date worked, depending on the

number of years of service. Under the statute, the employer may offer evidence disputing the
presumption.

Claimants’ Position

The claimants contend that the test claim legislation constitutes a reimbursable state-mandated

program within the meaning of article XIII B, section 6 of the California Constitution and
Government Code section 17514, as follows:

This Chapter creates a new injury heretofore not compensable and ﬁrovides a
presumption that shifts the burden of proof to the employer.

The effect of a presumption is that the employee does not have to demonstrate
that the injury arose cut of or in the course of his or her employment. The first
effect of a presumption is to encourage the filing of workers’ compensation
claims because otherwise it would be often difficult, if not impossible, to
demonstrate that a particular injury arose out of or in the course of one’s
employment. The presumption not only works in favor of the employee, but
works to the detriment of the employer who must now prove that the injury did

not arise out of and in the course of the employee’s employment, which is
difficult.

The net effect of this legislation is to cause an increase in workers’ compensation
claims for lower back injury and decrease the possibility that any defenses can be
raised by the employer to defeat the claims. Thus, the total costs of these claims,
from initial presentation to ultimate resolution are reimbursable.

. In comments on the draft staff analysis, dated November 5, 2004, the claimants argue that
CSAC-EIA is a proper test claimant. In addition, the claimants contend: 1) Labor Code section
3213.2 “sets forth a clear mandate;” 2) staff fails to apply statutory construction rules ““to the
plain language of the statute;” and 3) staff fails to properly apply the recent California Supreme
Court decision, San Diego Unified School District v. Commission on State Mandates.

Position of the Department of Finance

The Department of Finance filed comments on August 8, 2002, concluding that the test claim
legislation may create a reimbursable state-mandated program.

On November 4, 2004, the Department of Finance filed comments withdrawing any previous
conclusions supporting the test claim allegations, and agreeing with the draft staff analysis that
CSAC-EIA does not have claimant standing, and the test claim “legislation does not mandate a
new program or higher level of service on local agencies.” They also state: “A complete estimate
of mandated costs was not identified during the deliberation of the test claim legislation.™
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Position of the Department of Industrial Relations

In comments received August 8, 2002, the Depaftment of Industrial Relations contends that the
test claim legislation is not a reimbursable state-mandated program within the meaning of article
XTIII B, section 6 of the California Constitution. The Department asserts that the presumption in
favor of safety officers does not rcsult in a new program or higher level of service for the
following reasons:

« Local governments are not required to accept all workers’ compensation claims. They
have the option to rebut any claim before the Workers’ Compensation-Appeals Board by
presenting a preponderance of evidence showing the non-existence of industrial
causation.

» Statutes mandating a higher level of compensation to local government employees, such
as workers’ compensation benefits, are not “new programs”™ whose costs would be
subject to reimbursement under article XIII B, section 6. ‘

» There is no shift of a financial burden from the State to local goﬁcmme’nts because local
governments, by statute, have always been solely liable for providing workers’
* compensation benefits to their employees.’

Discussion

The courts have found that article XIII B, section 6 of the California Constitution* rccognizés the
state constitutional restrictions on the powers of local government to tax and spend “Its
purpose is to preclude the state from slnftmg financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B
INIpoSe. "6 A test claim statute or executive order may impose a reimbursable state-mandated

program if it orders or commands a local agency or school district to engage in an activity or

? Comments from Department of Industrial Relations, dated August 7, 2002.

4 Article XTI B, section 6, subdivision (a), (as amended by Proposition 1A in November 2004)
provides: *(a} Whenever the Legislature or any state agency mandates a new program or higher
level of service on any local government, the State shall provide a subvention of funds to
reimburse that local govemment for the costs of the program or increased level of service, except
that the Legislature may, but need not, provide a subvention of funds for the following mandates:
(1) Legislative mandates requested by the local agency affected. (2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates enacted prior to

January 1, 1975, or executive orders or regulations initially implementing legislation enacted
prior to January 1,1975.” :

* Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735.

® County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.
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task.” In addition, the required activity or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service.?

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the govemmenta.l function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.” To determine if the
program 1s new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect 1mmed1ately before the enactment of the test claim

]BnglﬂtlDIl A “higher level of service” occurs whcn the new “requirements were intended to
provide an enhanced service to the public,”"!

Finally, tlllle newly required activity or increased level of service must impose costs mandated by
the state.

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6."> In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

equ1tab]e 1emedy to cure the perceived unfairmess resulting from political decisions on funding
priorities.”

Issue 1: Does CSAC-EIA have standing as a claimant for this test claim?

Government Code sections 17550 and 17551 authorize local agencies and school districts to file
test claims seeking reimbursement pursnant to article XIII B, section 6. Government Code
section 17518 defines “local agencies” to mean “any city, county, special district, authority, or

7 Long Beach Unified Schéol Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

8 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878

(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d .
830, 835-836 (Lucia Mar).

9 San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (rea.fﬁrmirig the test set out in

County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56, Lucia Mar, supra,
44 Cal.3d 830, 835.)

10 San Diego Un'zﬁea' School Dist., supra, 33 Cal.4th 859, 878, Lucia Mar, supra, 44 Cal.3d 830,
835.

\' San Diego Unified School Dist., suprd, 33 Cal.4th 859, 878.

12 Coumy of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma);
Government Code sections 17514 and 17556.

13 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

4 County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.
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other political subdivision of the state.” Government Code section 17520 currently defines
“special district” to include a “joint powers agency.”

CSAC-EIA is a joint powers authority established pursuant to the Joint Exercise of Powers Act
(“Act”) in Govemmcnt Code section 6500 et seq. and is formed for insurance and risk
management purposes 3 Under the Act, school districts and local agencies are authorized to
enter into agreements to “jointly exercise any power common to the contracting parties. % The
entity provided to administer or execute the agreement (in this case CSAC- EIA) may be a firm or
corporation, including a nonprofit corporatmn designated in the agreement.'” A joint powers
authority is a separate entity from the partles to the agreement and is not legally considered to be
the same entity as its contracting parties.’ 8 CSAC-EIA contends that, as a joint POWErs agency, it
is a type of local agency that can file a test claim based on the plain language of Government
Code section 17520. Based on the facts of this case, staff disagrees.

In 1991, the California Supreme Court decided Kinlaw v. State of California, supra, a case that is
relevant here. In Kinlaw, medically indigent adults and taxpayers brought an action against the
state alleging that the state violated article XIII B, section 6 by enacting legislation that shifted
financial responsibility for the funding of health care for medically indigent adults to the
counties. The Supreme Court denied the ¢laim, holding that the medically indigent adults and
taxpayers lacked standing to prosecute the action and-that the plaintiffs have no right to
reimbursement under article XIII B, section 6.'° The court stated the following:

Plaintiffs’ argument that they must be permitted to enforce section 6 as
individuals because their right to adequate health care services has been
compromised by the failure of the state to reimburse the county for the cost of
services to medically indigent adults is unpersuasive. Plaintiffs’ interest,
although pressing; is indirect and does not differ from the interest of the public at
large in the financial plight of local government. Although the basis for the
claim that the state must reimburse the county for its costs of providing the care
that was formerly available to plaintiffs under Medi-Cal is that AB 799 created a
state mandate, plamtlffs have no right to have any reimbursement expended for
health care services of any kind.?° (Emphasis added. )

Like the plaintiffs in Kinlaw, CSAC-EIA, as a separate entity from the contracting counties, is
not directly affected by the test claim legislation. The Legislature, in Labor Code section 3213.2,
gave specified peace officers a presumption of industrial causation that the lower back injury
arose out of and in the course of their employment. The counties, as employers of peace officers,

'3 Letter dated August 3, 2004, by Gina-C. Dean Assistant General Manager for CSAC-EIA.
'® Government Code section 6502,

T Government Code section 6506.

'8 Government Code section 6507; 65 Oplmons of the California Attorney General 618, 623
(1982),

" Kinlaw, supra, 54 Cal.3d at pages 334-335.
2 Ibid.
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argue that the presumption creates a reimbursable state-mandated program and that the increased .
costs are reimbursable.

But, CSAC-EIA does not employ peace officers specified in the test claim legislation.?' Thus,
while CSAC-EIA may have an interest in this claim as the insurer, its interest is indirect. As
expressed in an opinion of the California Attorney General, a joint powers authority “is simply
not a city, a county, or the state as those terms are normally used.”* Thus, under the Kinlaw
decision, CSAC-EIA lacks standing in this case to act as a claimant. '

This conclusion is further supported by the decision of the Third District Court of Appeal in
Redevelopment Agency of the City of San Marcos v. Commission on State Mandates (1997)

55 Cal.App.4th 976. Although Government Code section 17520% expressly includes
redevelopment agencies in the definition of “special districts” that are eligible to file test claims
with the Commission, the court found that redevelopment agencies are not subject to article
X1II B, section 6 since they are not bound by the spending limitations in article XII B, and are
not required to expend any “proceeds of taxes.” The court stated:

Because of the nature of the financing they receive, tax increment financing,
redevelopment agencies are not subject to this type of appropriations limitations
or spending caps; they do not expend any “proceeds of taxes.” Nor do they raise,
through tax increment financing, “general revenues for the local entity.”2*

The Third District Court of Appeal affirmed the Redevelopment Agency decision in City of

El Monte v. Commission on State Mandates (2000) 83 Cal.App.4th 266, 281, again finding that
redevelopment agencies are not entitled to claim reimbursement for state-mandated costs
because they are not required to expend “proceeds of taxes.” .

In the present case, CSAC-EIA is also not subject to the appropriations limitation of article
X1 B and does not expend any “proceeds of taxes™ within the meaning of article XIII B.
According to the letter dated August 3, 2004, from CSAC-EIA, “CSAC-EIA has no authority to
tax” and instead receives proceeds of taxes from its member counties in the form of premium
payments. Therefore, staff concludes CSAC-EIA is not an eligible claimant for this test claim;

however, the Commission may hear and decide the test claim as filed on behalf of the County of
Tehama.

2 1y the November 5, 2004 response to the draft staff analysis, the claimant states the following:
“Indeed, CSAC-EIA is a separate entity comprised of counties to act as a mechanism to protect

the counties’ fisc.- Although CSAC-EIA does not employ peace officers, when it comes to their
workers’ compensation, the buck stops at CSAC-EIA.” '

22 65 Opinions of the California Attorney General 618, 623 (1982).

3 Consistent with case law, operative January 1, 2005, the Legislature amended Government
Code section 17520, eliminating redevelopment agencies and joint powers entities from the
express definition of “special districts” for mandate reimbursement. (Stats. 2004, ch. 890
(AB 2856).)

24 Redevelopment Agency, supra, 55 Cal.App 4th at page 986. .
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Issue 2: Is the test claim legislation subject to artlcle XXII B, section 6 of the
. California Constitution?

Staff finds that the test claim legislation is not subject to article XIII B, section 6 of the
California Constitution because it does not mandate a new program or higher level of service on
local agencies within the meaning of article XIII B, section 6.

Labor Code section 3213.2, as added by Statutes 2001, chapter 834, provides:

(a) In the case of a member of a police department of a city, county, or city and
county, or a member of the sheriff's office of a county, or a peace officer
employed by the Department of the California Highway Patrol, or a peace officer
employed by the University of California, who has been employed for at least five
years as a peace officer on a regular, full-time salary and has becn required to
wear a duty belt as a condition of employment, the term "injury," as used in this
division, includes lower back impairments. The compensation that is awarded for
lower back impairments shall include full hospital, surgical, medical treatment,
disability indemnity, and death benefits as provided by the provisions of this
division. _
(b) The lower back impairment so developing or manifesting itself in the peace
officer shall be presumed to arise out of and 1n the course of the employment.
This presumption is disputable and may be controverted by other evidence, but
unless so controverted, the appeals board is bound to find in accordance with it.
: This presumption shall be extended to a person following termination of service
. for a period of three calendar months for each full year of the requisite service,
~ but not to exceed 60 months in any circumstance, commencing with the last date
actually worked in the specified capacity.

(¢) For purposes of this section, “duty belt” means a belt used for the purpose of
‘holding a gun, handcuffs, baton, and other items related to law enforcement.

The claimant contends that the test claim legislation constitutés a new program or higher level of
service:

There was no requirement prior to 1975, nor in any of the intervening years, until
the passage of [the test claim legislation in 2001] which mandated the inclusion
of lower back injury as a compensable injury for law enforcement, and the
creation of a presumption in favor of lower back injury occurring on the job.?’

In the November 5, 2004 response to the draft staff analysis, the claimant states:

The presumption in the applicant’s favor increases the likelihood that his claim
will result in money payments from his employer as well as full coverage of his
medical costs. The greater the number of successful applicants, the more the

. %5 Test Claim, page 2.
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employer will pay in workers’ compensation benefits. Thus the new. program or
higher level of service 1s the creation of the presumption. 26

The claimant reads requirements into Labor Code section 3213.2, which, by the plain meaning of

the statute, are not there. First, the claimant asserts in the test claim filing that the legislation
created a new compensable injury for peace officers. However, Labor Code section 3208, as last
amended in 1971, specifies that for the purposes of workers’ compensation, “‘Injury’ includes
any injury or disease arising out of the employment.” [Emphasis added.] '

The express language of Labor Code section 3213.2 does not impose any other state-mandated
requirements on local agencies. Rather, the decision to dispute this type of workers’
compensation claim and prove that the injury is non-industrial remains entirely with the local
agency. The plain language of Labor Code section 3213.2 states that the “presumption is
disputable and may be controverted by other evidence . . .” [Emphams added.]

Under the rules of statutory construction, when the statutory language is plain, as the statute is

here, the court is required to enforce the statute accordmg to its terms. The California Supreme
Court determined that:

In statutory construction cases, our fundamental task is to ascertain the intent of
the lawmakers so as to effectuate the purpose of the statute. We begin by
examining the statutory language, giving the words their usual and ordinary
meaning. If the terms of the statute are unambiguous, we presume the lawmakers
meant what they said, and the plain meaning of the language governs. [Citations
omitted.]?’

Moreover, the court may not disregard or enlarge the plain provisions of a statute, nor may it go
bcyond the meaning of the words used when the words are clear and unambiguous. Thus, the
court is prohibited from writing into a statute, by 1mphcat10n express requirements that the
Legislature itself has not seen fit to place in the statute.”® Consistent with this principle, the

. courts have strictly construed the meaning and effects of statutes analyzed under article X111 B,
section 6, and have not applied section 6 as an equitable remedy:

. A strict construction of section 6 is in keeping with the rules of constitutional
interpretation, which require that constitutional limitations and restrictions on
legislative power “are to be construed strictly, and are not to be extended to
include matters not covered by the language used.” [Citations omitted.][*“Under
our form of government, policymaking authority is vested in the Legislature and .
neither arguments as to the wisdom of an enactment nor questions as to the
motivation of the Legislature can serve to invalidate particular legislation.”]
Under these principles, there is no basis for applying section 6 as an equitable

% Claimants’ response to draft staff analysis, page 4.
2 Esiate of Griswald (2001) 25 Cal.4th 904, 910-S11.
8 Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757.
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remedy to cure the perceived unfaimess resulting from political decisions on
funding policies. 2.

This is further supported by the California Supreme Court’s decision in Kern High School Dist.
In Kern High School Dist., the court considered the meaning of the term “state mandate” as it
appears in article XIII B, section 6 of the California Constitution. The court reviewed the ballot
materials for article XIIT B, which provided that *‘a state mandate comprises something that a
local government entity is required or forced to do.”™' The ballot summary by the Legislative
Analyst further defined “state mandates” as “requirements imposed on local governments by
legislation or executive orders.”

The court also reviewed and affirmed the holding of City of Merced v. State of Calzforma
(1984) 153 Cal.App.3d 777.% The court stated the following;

In City of Merced, the city was under no legal compulsion to resort to eminent
domain-but when it elected to employ that means of acquiring property, its
obligation to compensate for lost business goodwill was not a reimbursable state
mandate, because the city was not required to employ eminent domain in the first
place. Here as well, if a school district elects to participate in or continue
participation in any underlying voluntary education-related funded program, the
district’s obligation to comply with the notice and agenda requirements related to
that pro g1 am does not constitute a reimbursable state mandate, (Emphasis in
original.)** :

Thus, the Supreme Court held as follows:

[W]le reject claimants” assertion that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the state,
based merely upon the circumstance that notice and agenda provisions are
mandatory elements of education-related programs in which claimants have
participated, without regard to whether claimant's pamczpanon in the underlying
program is voluntary or compelled. [Emphasis added.]*

The Supreme Court left undecided whether a reimbursable state mandate “might be found in
circumstances short of legal compulsion—for example, if the state were to impose a substantial

2 City of San Jose v. State of California (1996) 45 Cal. App.4th 1802, 1816-1817.
® Kern High School Dist., supra, 30 Cal.4th 727.

' 1d, at page 737.

2 pid.

3 Id. at page 743.

M Ibid.

% Id. at page 731.
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" penalty (independent of the pro%ram funds at issue) upon any local entity that declined to
participate in a given program.”?®

The claimant, in November 5, 2004 comments on the draft staff analysis argues that the
Commission should look to the 2004 decision of the California Supreme Court, San Diego
Unified School Dist., supra, in which the Court discusses the potential pitfalls of extending “the
holding of City of Merced so as to preclude reimbursement ... whenever an entity makes an
initial discretionary decision that in tumn triggers mandated costs.”’ In particular, the Court

examines the factual scenario from Carmel Valley Fire Protection District v. State of California
(1987) 190 Cal.App.3d 521, in which:

an executive order requiring that county firefighters be provided with protective
clothing and safety equipment was found to create a reimbursable state mandate
for the added costs of such clothing and equipment. (/d., at pp. 537-538, 234
Cal.Rptr. 795.) The court in Carmel Valley apparently did not contemplate that
reimbursement would be foreclosed in that setting merely because a local agency
possessed discretion concerning how many firefighters it would employ--and -
hence, in that sense, could control or perhaps even avoid the extra costs to which
it would be subjected. Yet, under a strict application of the rule gleaned from City
of Merced, supra, 153 Cal.App.3d 777, 200 Cal.Rptr. 642, such costs would not
be reimbursable for the simple reason that the local agency's decision to employ
firefighters involves an exercise of discretion conceming, for example, how many
firefighters are needed to be employed, etc. We find it doubtful that the voters -
who enacted article XIII B, section 6, or the Legislature that adopted Government
Code section 17514, intended that result, and kence we are reluctant to endorse,

in this case, an application of the rule of City of Merced that might lead to such a
result. [Emphasis added.]

The Court did not rely on this analysis to reach its conclusions, thus the statements are
considered dicta; however, staff recognizes that the Court was giving clear notice that the City of
Merced “discretionary” rationale is not without limitation. What the Court did not do was
disapprove either the City of Merced, or its own rationale and holding in Kern High School Dist.

Rather, the 2003 decision of the California Supreme Court in Kern High School Dist. remains
good law, relevant, and its reasoning continues to apply in this case. The Supreme Court
explained, “the proper focus under a legal compulsion inquiry is ugoon the nature of the
claimants’ participation in the underlying programs themselves.”® As indicated above, local
agencies are not legally compelled by state law to dispute a presumption in a workers’
compensation case. The decision and the manner in which to litigate such cases is made at the
local level and is within the discretion of the local agency. Thus, the employer’s burden to prove
that the lower back injury is not arising out of and in the course of employment is also not state-

* Ibid.
1 San Diego Unified School Dist., supra, 33 Cal.4th at page 887.
8 Kern High School Dist., supra, 30 Cal.4th at page 743.
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mandated. The evidentiary burden is simply an aspect of having to defend against a workers'
compensation lawsuit, if the employer chooses to do so.

There is no evidence in the law or in the record that local agencies are practically compelled by
the state through the imposition of a substantial penalty to dispute such cases. While it may be
true that local agencies will incur increased costs from workers’ compensation claims as a result
of the test claim legislation, as alleged by the claimant here, increased costs alone are not
determinative of the issue of whether the legislation imposes a reimbursable state-mandated
program. The California Supreme Court has repeatedly ruled that evidence of additional costs
alone, even when those costs are deemed necessary by the local agency, do not result in a
reimbursable state-mandated program under article XIII B, section 6:

We recognize that, as is made indisputably clear from the language of the
constitutional provision, local entities are not entitled to reimbursement for all
increased costs mandated by state law, but only those costs resulting frorn a new
program or an increased level of servme imposed upon them by the state,”

Returning to the recently decided San Diego Umf ed School Dist., supra, 33 Cal.4th at pages
876-877, the Court held:

Viewed together, these cases (County of Los Angeles, supra, 43 Cal.3d 46, City of
‘Sacramento, supra, 50 Cal.3d 51, and City of Richmond, supra, 64 Cal. App.4th
1190) illustrate the circumstance that simply because a state law or order may
increase the costs bome by local government in providing services, this does not
necessarily establish that the law or order constitutes an increased or higher level
of the resulting “service to the public” under article XIII B; section 6, and
Government Code section 17514. [Emphasis in original.]

Therefme the potential for increased costs resuiting from the statute, w1thout more, does not
impose a reimbursable state-mandated program.

Prior Test Claim Decisions on Cancer Presumptions

Finally, the claimant points to two prior test claim decisions approving reimbursement in cancer
presumption workers’ compensation cases. In 1982, the Board of Control approved a test claim
on Labor Code section 3212.1, as originally added by Statutes 1982, chapter 1568 (Firefighter's
Cancer Presumption). The parameters and guidelines authorize insured local agencies and fire
districts to receive reimbursement for increases in workers’ compensation premium costs
attributable to Labor Code section 3212.1. The parameters and guidelines also authorize self-
insured local agencies to receive reimbursement for staff costs, including legal counsel costs, in
defending the section 3212.1 claims, and benefit costs including medical costs, travel expenses,
permanent disability benefits, life pension benefits, death benefits, and temporary disability
benefits paid to the employee or the employee’s survivors. :

In 1992, the Commission adopted a statement of decision approving a test claim on Labor Code
section 3212.1, as amended by Statutes 1989, chapter 1171 (Cancer Presumption — Peace

¥ County of Los Angeles, supra, 43 Cal.3d at page 54; see also, Kern High School Dist., supra,
30 Cal.4th at page 735.
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Officers, CSM 4416.) The parameters and guidelines authorize reimbursement to local law
enforcement agencies that employ peace officers defined in Penal Code sections 830.1 and 830.2

for the same costs approved in the Board of Control decision in the Firefighter s Cancer
Presumption test-claim.

However, prior Board of Control and Commission decisions are not controlling in this case.

Since 1953, the California Supreme Court has held that the failure of a quasi-judicial agency to
consider prior decisions on the same subject is not a violation of due process and does not
constitute an arbitrary action by the agency.* % In Weiss v. State Board of Equalization, the
plaintiffs brought mandamus proceedings to review the refusal of the State Board of Equalization
to issue an off-sale beer and wine license at their premises. Plaintiffs contended that the action
of the board was arbitrary and unreasonable because the board granted similar licenses to other
businesses in the past: ' The California Supreme Court disagreed with the plaintiffs’ contention
and found that the board did nof act arbitrarily. The Court stated:

[P]laintiffs argument comes down to the contention that because the board may
have erroneously granted licenses to be used near the school in the past it must
continue its error and grant plaintiffs’ application. That problem has been
discussed: Not only does due process permit omission of reasoned
administrative opinions but it probably also permits substantial deviation from
the principle of stare decisis. Like courts, agencies may overrule prior decisions

or pract1ces and may initiate new policy or law through adjudication. (Emphasis
added. )

In 1989, the Attorney General’s Office 1ssued an opinion, citing the Weiss case, agreeing that
claims previcusly approved by the Commission have no precedential value, Rather, “[a]n
agency may disregard its earlier decision, provided that its action is neither arbitrary nor
unreasonable [citing Weiss, supra, 40 Cal.2d. at 777] "2 While opinions of the Attorney General
are not blndmg, they are entitled to great wclght

Moreover, the merits of a claim brought under articlé XIII B, section 6 of the California
Constitution, must be analyzed individually. Commission decisions under article XIII B,
section 6 are not arbitrary or unreasonable as long as the decision strictly construes the
Constitution and the statutory language of the test claim statute, and does not apply section 6 as
"an equitable 1emcdy The analysis in this case complies with these principles, particularly
when recognizing the recent Califormia Supreme Court statements on the issue of voluntary
. versus compulsory programs -- direction that the Commission must now follow. In addition, the

“ Weiss v. State Board oquuahzatzon (1953) 40 Cal.2d 772, 776 777

Y Id. at page 776.

%2 72 Opinions of the California Attorney General 173, 178, footnote 2 (1989).

3 Rideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal. App.4th 214, 227.

“ City of San Jose, supra, 45 Cal.App.4th at 1816-1817; County of Sonoma, supra, 34
Cal.App.4th 1264, 1280-1281.
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Commission followed this same analysis in its most recent decisions regarding the issue of
reimbursement for cancer presumption statutes.®’

Accordingly, staff finds that the test claim legislation 1s not subject to article XII B, section 6 of
the California Constitution because the legislation does not mandate a new program or higher
level of service on local agencies.*®

CONCLUSION

Based on the foregoing, staff concludes that CSAC-EIA does not have standing, and is not a
proper claimant for this test claim. Staff further concludes that Labor Code section 3213.2, as
added by the test claim legislation, is not subject to article XIII B, section 6 of the California

Constitution because it does not mandate a new program or higher level of service on local
agencies.

STAFF RECOMMENDATION

Staff recommends that the Commission adopt the final staff analysis, which denies this test
claim. :

*5 Test claim Cancer Presumption for Law Enforcement and Firefighters (01-TC-19) was denied
at the May 27, 2004 Commission hearing, and Cancer Presumption (K-14) (02-TC-15) was
denied at the July 29, 2004 Commission hearing,

%6 Because this conclusion is dispositive of the case, staff need not reach the other issues raised
by the Department of Industrial Relations.
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BEFORE T]EIE ‘
COMNHSSION ON-STATE MANDATES

Test:Claim oft
CSAC-EIA-
and
The County of Tehama -

Lower Back I[njury Presumpﬁon fer Law Enforcement
| Chapter 8.34, Statutes of 2001 _
' STATEMENT OF THE CLAIM

A.  MANDATE SUMMARY

To expand upon the term “m]ury as it pertams to workers compensatlon Chapter 834
Statutes of 2001; includes lower back impairment as a compensable injury for police, -
sheriff and peace officers. - This Chapter also creates a presumption that the lower back
impairment occumng durmg the service pemod arose out of and .in the course of :
employment or service. , ~ : :

The Chapter added Section 3213. 2 of the Labor Code which. states

(@) ' In the case of a member of a police department of a
.city, county, city and.county, or the member of a sheriff's
office of a couity, or-a peace officer employed by the
Department of California: Highway Patrol; or a. peacé
officer.employed by the University.of California, who has
been-employed for at Jeast five years asra peace officer-on a
regular, full-time salary and has been required to wear a
duty belt as a condition of employment, the term “injury,”
as used in this division, includes lower back impairments. -
The compensation that is awarded for lower back
impairments shall'include; full~hospital, surgical; medical

- treatment, disability indemnity, and’ death benefits, as

- provided by the provisions of this division.. -
(b)  The lower back: impairment so -developing or
manifesting itself in the peace officer shall be presumed to
arise out of and in the course of the employment. This
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presumption is disputable and may be controverted by other
evidence, but unless so controverted, the appeals board is
bound to find in accordance thh it: "This prcsumpt:on ghall
be extended to d 'ferson Tollowing termination of -service
for a period of three calendar months for each full year of
the requisite service, but not to exceed 60 months in any
circumstance, commencing with the last date actually
worked in the specified capacity.

. (c) For purposes -of this section, “dhity belt” means a
belt for the purpose of holding a gun, handcufTs, baton, and
other items telated to law enforcement. -

This Chapter creates a.new injury heretofore not compensable and prov1dcs a
presumption that shJ.fts the burden of proof to'the employer.,

The effect of a presumption is that the employee does not have to demonstrate that the
injury arose out of or in the coursé of his or het:émployment. The first effect of a
presumption is to encourage the filing of workers’ compensation claims because
otherwise it would be often difficult, if not nnposmblc to demonstrate that a particular
injury arose’ out of or in the course of one’s employment. Thé® presumption not only
waorks in the favor of the employee, but works to the detriment of the employer who must
now ‘prove-that the injury did not- arise out of and m the course of thé employee’s
employment, thch is d1fﬁcult ’ : ; '

The net- effcct of thls legislation is to cause af incredse in- workcrs compensauon claims -
for lower back injury and decrease the possibility that any defenses can be raised by the’
employer to defeat the claims. Thus, the total costs of these clauns ﬁ'om initial
presentation to ultimate resolution saré reimbuisable.

The California State Association ef Counties - Excess Insuranice Authority (CSAC-EIA)
is a special district,” being 4 -joint powers -atithority which processes workers’
compensation claims for member counties, 'CSAC-EIA-does not have full estimates on
the costs of this program, but same aré® substantially in excess'of $200 per year.
Similarly, the County of Tehama: does not ‘heve ¢omplete estitnatés on the cost of
discharging this program; but estunatcs that thc costsfor just one case’ w111 exceed
$200.00 per year.

1

B.  LEGISLATIVEHISTORY PRIOR TG) 1975 -

There was no requ:rcmcnt prior to 1975 nor'in any of thé intervening years, until the
passage of Chaptei 834, Statutes of 2001; filed on October 13,2001, which mandated the
inclusion of lower back mjury as a compcnsable injury for law enforcement, and the
creation of a presumption in favor of lower back i m_]ury occumng on the job.
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- The Commission on. State Mandates has recognized that the institution of presumptions .-
for workers’ compensation for law enforcement and firefighters is a reimbursable state
mandated program. See Firefighter’s Cancer Presumphon, SB 90-4081; and Cancer
Presumptlon Peace Officers, CSM-4416

C. SPECIFIC STATUTORY SECTIONS THAT CONTAIN THE MANDATED
ACTIVITIES

As related above, the mandated activities are contained in Labor Code §3213. 2 These
sections directly relate to the reimbursable provisions of this test claim.

'D.  COST ESTIMATES

The CSAC-EIA is a special district, being a joint pewers authority which processes
workers’ compensation, claims for member counties, CSAC-EIA does not have full
estimates on the costs of this program, but same are substantlally in excess of $200 per
year. Smnlarly, the County of Tehama does not have complete estimates on the cost of -
discharging this program, but estlmatcs that the costs for just one case will exceed
$200 00 per year. :

E. R.EIMBURSABLE COSTS MANDATED BY THE STATE

The costs incurred by CSAC-EIA and the Couhty of Tehama as a result of the statute on
which this test claim is based are all reimbursable costs as such costs are “costs mandated
by the State” under Article XIII B (6) of the California:Constitution, and: Government
Code §17500 et -seq. of the Government Code. Section 17514 of the Government Code
defines.“costs mandated by the state”, and- speclﬁes the followmg three reqmrements

1. - There are “increased costs which a Iocal agency is required to incur after. July 1,
1980.”

2. "The costs are incurred ‘.‘a_s a result. of any stafute_-fenacted on or after Jaﬁuary 1,
1975.2 - S :

3. The costs are the result of “a new pro grém or h.ig]ier level of service of an existing

program within the meaning of Section: 6 of Artlcle X[IIB of the.California
Constitution,”

All three of the above requirements for finding costs mandated. by the State are met as |
described previously herein, : :

MANDATE MEETS BOTH SUPREME COURT TESTS
The mandate created by this statute clearly meets bot]i tests that the Supreme Court in the

County of Los Angeles v. State of California (1987) created for determining what
constitutes a reimbursable state mandated local program. Those two tests, which the
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Commission 6i ‘State Mandatés relies upon to. determine if a reimbursable mandate
 exists; are the “Unigué to' govemment” and the “carfy out a state policy” tests. Theu
application to this test claim is discussed below.

Mandate Is Unigue to Local Government

Only local government employs law enforcement. ~Thus, this re‘quirement is

unique to government.

Mandate Carries Oiit a State Policy

From the legislation, it is clear that the Legislature wishes to expand
compensability for injury for those who, through employment as law enforcement
officers; plidce themsélves at highet risk ‘of such injury fot the proteetlon of the
public. -Additionally, this legislation is to"éncourage ifidividuals t6 plirsué careers
with law enforcement, which pose hazards to those 8o employed not fou.nd in
othér career: paths : -

In summary, the statute mandates that CSAC-EIA and' the County of Tehama bear 'the
burden of proof to show that the lower back injury was not arising out of and in the
course of employment. CSAC-EIA ‘and the County of Tehama bélieve that the creation

of a presumption for on the _]Ob lower back i mjury saﬁsﬁes the constitutional requuements
fora mandate

STATE FUNDING DISCLA]ZMERS ARE NOT APPLICABLE

There are seven: d1901a1mers speou’ied in Govemment Code §17556 which could serve to
bar recovery of “costs mandated by the State”, as deﬁned in Government Code §17556
None of the' seven disclaimers apply-to this test claim:- - ,

1.

The claim is submitted by a local agency or school district which requests

. legislative authotity for-that*l6cal agency of school ‘district to- impléement the

Program specified in the statutes, and that statute imposes costs upon the-local
agency or school district requestmg the leglslatwe authonty

"The statute or executive order afﬁrmed for the State thét which had been declared

existing law or regulation by action of the courts.

- 'The' statute or executivVe order implemeéntéd a fedéeral law” or regulation and

resulted in costs mandated by the federal government; unless the 'statute or
executive order mandates costs thch exceed the mandate in that federal law or
regulation. : .

The local agency or school district has the authérity to levy service charges, fees

or assessments sufficient to pay for the mandated program or increased level of
service. :
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5. The statute or executive order provides for offsetting savings to local agencies or
school districts which result in no net costs to the local agencies or school
districts, or includes additional revenue that was specifically intended to fund the
cogts of the State mandaté in an amount- sufficient to. fund the' cost of the State
-mandate

6. The statute or exeeutlve order mposed duties wh.leh were expressly mcluded ina

* ballot measure approved by the voters in a Statew1de election.

7. The statute created a new crime or mfractlon, ehmmated a crime or mfractlon or
changed the penalty for a crime or .infraction, but only for that portion of the
statute relating directly to the enforcément of the crime or infraction.

None of the above disclaimers have any application to the test claim herein stated by
CSAC-EIA and the County of Tehama.
. CONCLUSION

The enactment of Chapter 834, Statutes of 2001 imposed a new state mandated program
and cost on CSAC-EIA and the County of Tehama by establishing a presumption that
lower back injury arose out of and in the course of employment. The mandated program
meets all of the criteria and tests for the Commission on State Mandates to find a
reimbursable state mandated program. None of the so-called disclaimers or other
statutory or constitutional provisions that would relieve the State from its constitutional
obligation to provide reimbursement have any application to this claim.

G. CLAIM REQUIREMENTS

The following elements of this test claim are provided pursuant to Section 1183, Title 2,
of the California Code of Regulations:

Exhibit 1: Chapter 834, Statutes of 2001
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CLAIM CERTIFICATION

|

The foregoing facts are known to me persenally-and if so -requiréd, I could asd would
testify to the statements made herein. I declare under penalty of perjury under the laws of

the State of California that the statements made in this document are true and complete to
the best of my personal knowledge and as to all métters, T believe them to be true.

Executed this.2S" day of June, 2002, at Sacrﬁmento, California, by:

Gina C Pean
Management Atialyst’
CSAC Excess Insurance Authority -
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DECLARATION OF GINA C: DEAN

I, Gina C. Dean, make the following declaration under oath:
. NlLr B

lama management Analyst for CSAC Excess. Insurance Authonty As part of my duties, -

Iam responszble for the complete and timely recovery of costs mandated by the State.
SRERS -

I declare that [ have examined the CSAC ELAJS State mandated duhes and resultlng

costs, in implementing the subject law, and find that such costs are, in my opinion, “costs.

mandated by the State”, as defined in Government Code Section 17514: '

“ *Costs mandated by the State’ means any mcreased costs
which & iocal agency: or school: dlstnct is required to incur
after July 1, 1980, as.a. result of any statute enacted on or
after January 1, 1975 .or.any-executive order implementing
any statute enacted on or after January 1, 1975, which
mandates a new program or higher level of service of an
existing program within the meaning of Section 6 of Article
XII B of the California Constitution.”

I am personally conversant with the foregoing facts, and if so required, I could and would
testify o the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters which are
stated upon information or belief, and as to those matters, I believe them to be true.

Executed this A ‘day of June, 2002 at S‘acremento, California.
Gina C. Dean i

Management Analyst
CSAC Excess Insurance Authority
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CLAIM CERTIFICATION

The foregoing facts are known to me personal]y and if so reqmred, I could and would
testify to-the staternents ade herein. I declare under penalty of perjury under the laws of
* the State of California that the steiemenis made in this documient are tnie and cotiplete to
the best of my personal knowledge and as to all matters, I believe them to be true,

© Executed this 25 _day of June, 2002, at Red'Biuff, California, by:

County Administiative’ Oﬂicer
County of Tehama .
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DECLARATION OF RICHARD ROBINSON

I, Richard Robinson, make the following declaration under oath:

I am the County Administrative Officer for the County of Tehama. As part of my dutieé-, -
I am responsibie for the complete and timely recovery of costs mandated by the State, .-

I declare that I have examined the County’s State mandated duties and resulting costs, in.
implementing the subject law, and find that such costs are, in my opinion, “costs
mandated by the State”, as defined in Government Code, Section 17514:

“ *‘Costs mandated by the State’ means any increased costs
which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or
after January 1, 1975, or any executive order implementing
any statute enacted on or after January 1, 1975, which
mandates a new program or higher level of service of an
existing program within the meaning of Section 6 of Article
X1 B of the California Constitution.”

1 am personally conversant with the foregoing facts, and if so required, I could and would
testify to the statements made herein.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct of my own knowledge, except as to the matters which are
stated upon information or belief, and as to those matters, I believe them to be true.

Executed this 25 day of June, 2002 at Red Bluff, California.
Richard Robinson

County Administrative Officer
County of Tehama
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Senate Bill No. 424

CHAPTER 834

An st to add Section 3213.2 to the Labor Cods, télating to workers’
compensation, L

[Approved by Governor October 12, 2001. Filed
with Secretary of State October 13, 2001.]

LBQISLATIVE COUNSEL'S DIGEST

SB 424, Burton. Workers' compensation.

Under existing law, a person injured in the course of employment is
generally entitled to receive workers’ compensation on account of that
injury. Bxisting law provides that, in the case of certain law enforcement
personnel, the term “injury” includes various medical conditions that
are developed or manifested during a period while the person is in that
service, and establishes a disputable presumption in this regard.

This bill would provide that in the case of certain law enforcement
personnel, the term *injury" also includes a lower back impairment that
develops or manifests itself during e period while the person is in that

gervice.

The people of the State of California do enact as follows:

SECTION 1. Section 3213.2 is added to the Labor Code, to read:
3213.2. (a) In the case of a member of 2 police department of a city,
county, or city and county, or 8 member of the sheriff’s office of a county,
or a peace officer employed by the Department of the California
Highway Patrol, or a peace officer employed by the University of
California, who has been employed for at least five years as a peace
officer on a regular, full-time salary end has been required to wear a duty
belt as a condition of employment, the term *“injury,” as used in this
division, includes jower back impeairments. The compensation that is
awarded for lower back impairments shall include full hospital, surgical,
medical treatment, disability indemnity, and death benefits as provided
by the provisions of this division.
~(b) The lower back impairment so developing or manifesting itself in
the peace officer shall be presumed to arise out of and in the course of
the employment. This presumption is disputeble and may be
controverted by other evidence, but unless so controverted, the appeals
board is bound to find in accordance with it. This presumption shall be
extended to & person following termination of service for a period of
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Ch. 834 . —_2
three calendar months for each full year of the requisite service, but not
to exceed 60 months in any circumstance, commencing with the last date
actually worked in the specified capacity.
{c) For purposes of this section, “duty belt” means a belt uged for the
purpose of holding a gun, handcuffs, baton, and other items releted to
lew enforcement. -
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e e - - o © EXHIBIT B
« STATE OF CALIFORNMIA . ’ . —- WIS, UV

COMMISSION ON STATE MANDATES
980 NINTH STREET, SUITE 200

SA ENTO; CA B5814
: (916) 323-3562
r- g) 445-0278 .

E-mall: cominfo @ cem.ca, gnv

July &, 2002

Mr. Allan Burdick

: Maxunus, Inc, . - ..

- 4320 Auburn Blvd Smte 2000
Sacramento, CA 95841 '

And A_ﬁected .S‘tate Agenczes and Interestea‘ Pames (see enclo.s'ed mazlmg Im)

Re: Lower Back Injury Presumpfzon far Law Enforcemenr 01-TC-25
| (\ ) CSAC-EIA and County of Tehatna, Claimants.
l Statités 2001, Chapter 834 (SB 424)

Dear Mr. Burdxck

Commission' staff has rewewed the above—uamed test claxm and determmed that it is complete.
A copy of the test claim i being provided to affécted state agenc1es afid mterested parties
' because of their intergst in the’Comtiission's determmauon :

The key 1ssues before- the C‘ommjssmn are;:

» Do, the provwxons hsted above unpose a new program or mgher level pf service w1th1n
an CX]StlIlg program upcm 1ocal ent1t1es w1th1n the 1 meamng of section 6, article XIII B .
- of theé California” Constltutlen and eests mandated by the state pursuant io section 175 14:" "
~of the GoVernment Code?c : . :

' J . Does Government Code sectlon 17556 preclude the Comnnss:on from ﬁndmg that any
\. of the test elalm provisions impose costs mandated by the steite?

The Commission requests your partxmpatlon in, the. following activities concerning this test
claim:

* Informal Conference An informal couference may be scheduled if requested by any
party. See Titlé 2, Cahfom1a Code of Regulations, section 1183.04 (the regulatmns)

» State Agency Review of Test Claim, State agencies receiving this letter e ‘equested .
to analyze the merits of the test claim and to file written comments’ 6n the key issiies
before the Commission. Alternatively, if a state agency chooses not to respond to this
request, please submit a written statement of non-response to.the Commission;

Requests for extensions of time may be filed in accordance with sections 1183.01 (c)

and 1181.1 (g) of the regulatlons State agency comments are due 30 days from the
date of this letter.

—_
—
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Mr. Allan Burdick -
Page 2

* Claimant Rebuttal, The claimant and interested parties may file rebuttals to state
agencies’ comments under section 1183.02 of the regulations. The rebuttal is due
* 30 days from the service date of written comments,

* Hearing and Staff Analysis. A hcarmg on the test claim will be set when the draft
staff analysis of the claim is being prepared. At least eight weeks before a hearing is
conducted, the draft staff analysis will be issued to parties, interested parties, and
interested persons for comment. Comments are due at least five weeks: prior to the
hearing or on the date set by the Executive Director, pursuant to section 1183 07 of the
Commission's regulations, Before the hearing, a final staff analysis will be issued.

» Mailing Lists. Under section 1181 2 of the Commission’s regulations, the

* Commission will promulgate a mailing list of parties, interested partiés, and interested
persons for each test claim and provide.the list to thoge included on the list, and to
anyone who requests a copy. Any written material filed on that clalm with the
Commission shall be simultaneously served on the other partles listed on the mailing list
provided by the Comrmssmn

» Dismissal of Test Claims. Under section 1183.09 of the Commission’s regulations,
test claims may be dismissed if postponed or placed on inactive status by the.claimant .
for more than one year: Prior to dismissing a test claim, the Commission will provide
150 days notice and opportunity for other parties to take over the claim..-

If the Commission determines that a reimbursable state mandate exists, the claimant is
responsible for submitting proposed parameters and guidelines for rexmbu:smg all ehglble focal
entities, All interested partles and affected state agencues will be given ah opportumty to
comment on the claxmant s proposal before consxderatlon and adoption by the Cominission.

" Finally, the Cormmssmn 18 required to adopt a statew1de cost estimate of the reimbursable
state-mandated program within 12 months of receipt of ah amended test claim.. This deadline
may be exténdéd for up to six months uPon the request of either the clalma.nt orthe
Commission. .

Please contact Nancy Patton at (916) 323-8217 if you have any questions.

Asswtant Execuhve Dlrector

Enclosures: Copy:of Test Clmm_

J:\mandates\2001\tc\01-tc-25\completeltr.doc

——< 1yaqNIE ONDRIOM
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Originn[ List Date' 7/ 1/2002

List Print Date:
Claim Number:

Last Updated: 07/08/2002
07/08/2002
01-TC-25

I\'Inlllng Informntion Completeness Detenmnatmn

Mailing List

Issue: Lower Back Injury Presumption for Lew Enforcement

8. Harmee( Barkschat,
endate Résource Services

25 Elkhorn Blvd, #307
weramenio CA 25842

o {916)727-1350  Fax: (316) 727-1734 Interested Person
r, Allan Burdick,

h-‘ ‘\us

120 Aubum Blvd., Suite 2000

wramento CA 95841

s (916)485-B102  Fax: (§16)485-0711 Claumnant

t8, i hinm,

[V Systems

15-2 ‘Enst Bldwell Street  #204
slsom CA 95630

3 (916) 939-71901  Fax:

(916) 919-7801

Interested Person

)

ommissioner,

alifornia Highwny Patra)
xecutive Office

355 First Avenue
acramento CA DSB8

(916) 657-7324

ot (916)657-7152  Fox State Agency
18, Gina Dean, Manggement Anelyat
‘alifornin State Association of Counties
100 I€ Strect
aeramento CA 95814
Claimant

Director,
Depariment of Industrial Relations

455 Golden Gale Avenue
8ah Francisco CA 94102

Tel: (415)7034240  Fox:

(415) 703-5038 State Agency
Eaecutive Director,
California Peace Officers' Association
1455 Responee Road  Suite 190
Saoramento CA 95815 )
Tel: (916)263-0541  Fax: (516)000-0000 Interested Person
Mr, Qlenn Haas, Bureau Chiel (B-8)
State Cantroller's Office
Division of Accounting & Reporting
3301 CStreet  Suite 500
Sacromento CA 95816
Tel: (916)445-8757  Fax: (916) 323;4807

State Agency 1

Mr. Leonord Kaye, Bsq.,

County of Los Angeles
Audlior-Controller's Olfice

500 W. Temple Strest, Room 603
Los Angeles CA 20012

el: Iilﬁ)ﬁ!l-?BGS Fax: (916) 000-0000

Tel: {213)974-8564  Fox: (213)617-B106 Interested Person
Mr, Tom Lutzenberger, Principal Analyst (A-15)

Department of Finance

915 L Street, 6th Floor

Secramento CA 95814

Tel: (516)445-8913  Fax (916) 3270225 State Agency
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7/ 1.’2002
07/08/2002
07/08/2002
01-TC-25

Origlnnl Lis't Date.
Last Updated:
List Pr.lnt Date:
Claim Number:

Issue:

Mnl!lng Informntion Complateness Detennmatlon

Mailing List

Lower Back Injury Presumption for Law Enforcement

gul Minnsy,
or, Middleton, Young & Minnay, LLP

¢ Center Drive
mento CA 95825 .

{916) 646-1400  Fax: (916)646-1300

Mr, David Wallhouse,
David Wellhouse & Assoolntes, Inc.

9175 Kiefer Blvd  Suite 121
Sacramentc CA 95826

Interested Person Tel:

(916)368-9244  Fax: (916)368-5723 Interested Person

m'dy Nichols, Senior Manager
ation, Inc,

) Tributary Poinl Drive  Sulle 140
River CA 95670

(916) 151-1050  Fax: (916)351-1020

Interested Person

im'barn Reddlng.

ty of San Bernardino

= of tha Auditor/Controlier-Recarder
Yegt Hospitality Lane

3mrmardino CA 92415-0018

(909) 386-B850  Fax: (909) 386-BA30

Interested Person

“ichard Robinson, County Adminiatrative Officer
‘y of Tehemea

ty Clerk's Office  P.O, BOX 250 °

Juff CA 96080
{016} D00-0000  Fax;

(915) 000-0000

Clazmant _\

teve Smith, CEO _
iated Cost Systems, Inc.

% Sun Center Drive  Suits 100
10 Cordova CA 85670

(916) 669-0888  Fax:

(316) 665-0BB9

Interested Person

e ——
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ssion on State Mandates
Origingl List Date: 7/1/2002 = Malling Information Completeness Determination
. Last Updated: 07/08/2002

List Print Date; 07/08/2002 Mailing List

Claim Number: 01-TC-25

T RN e T Ll

Issue: Lower Back Injury Presumption for Law Enfdrcement

TO ALL PARTIES AND INTERESTED PARTIES f commission mailing list iz aontinuously updatad s requasts ers reosived Lo Include or remove any party or person on
1z meiling list. A current malling list ie provided with commiaalon correspondenoe, and a copy of the current malling st is avallable upon request at any time, Exospt
1 pravided otherwise by commission rule, when & party or Intareated party flles any written materiol with the commission conoerning a olelm, It ahall simulteneously
wve 8 copy of tha writion material on the parties and intarested partiea to the claim identified on the mailing list provided by the commission. (Cel. Cods Regs,, £it. 2, §
181.2.) . ' '

()

‘)
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EXHIBIT C

ORrRAY Daviga, SOvERNOR
815 L OTREET H SAURAMENTO A EH 95814-37068 B www.0DOF.DA.GOV

August 6, 2002

R‘éCélVEn.

Ms. Paula Higashi -.

Executive Dlrector ' . R . AUG n B 2002
Commigsiori on State Mandates ,

980 Ninth Street, Suite 300 : COMMISSION ON
Sacramento, CA 95814 - _ _ ) : S ATE MANI') ATES

Dear Ms. 'Hiéﬁéﬁi |

As requested in your letter of July 8, 2002, the Dapartment of Flnance has re\newad the test .
claim submiitted by the California State Assoclatlon of Countles“(CSAC-ElA) and 'th'e'Cqunty of
Tehama (both heraafter referred {o as claimant) asking the Commission to detarmlne.whather
specified costs incurred under Chapter No. 834, Statutes of 2001, (SB 424, Burton) are
reimbursable state mandated costs (Claim No. CSM-01-TC-25 "Lower Back Injury Presumption
for Law Enforcement"). Commencing with page 2, of the {ast claim, claimant has identified the

following new duty, which it asserts is a reimbursable state mandate:
» Increases in workers' compensation claims for lower back injuries.

As the result of our review, we have concluded that the statute may have resulted in a new state
mandated program and cost on CSAC-EIA and the County of Tehama by establishing a o
prasumption that lower back injuries occurring during the employee's service period arose out of
and in the course of empioyment. If the Commission reaches the same conclusion at its
hearing on the matter, the nature and extent of the spagcific activities required can be addressed
in the parameters and guidelines which will then have to be developed for the program.

As required by the Commission's regulations, we are including a “Proof of Sarvice” indicating
that the parties included on the mailing list which accompanied your July 8, 2002 lstter have

been provxdad with copies of this letter via sither United States Mall or, in the case of other state
agencies, Interagency Mail Service.

If you have any questions regarding this letter, please contact Jennifer Osborn, Principal
Program Budget Analyst or Keith Gmeinder, state mandates claims coordinator for the
Department of Finance, at (916) 445-8913.

Sincerely,

Calin Sl

S. Calvin Smith
Program Budget Manager

Attachments
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‘ Attachment A

DECLARATION OF JENNIFER OSBORN
DEPARTMENT OF FINANCE
CLAIM NO. cswm;rc-gs

T

1. l am currently employed by the State of Calrfcmta Department of Finance (Finance) am_ ,
farnillar with theé duties of Finance, and am authorized to make thls declaraticn on behalf -
) of Fmance
.,:._.;t. P Ay
2. *We ‘conclr that the Chapter No. 834, Statutes of 2001, (SB 424, Burton) sectiohs
relevant to this claim are accurately quoted in the test claim submitted by claimants and,
tharafore, we do not restate them in this declaration.

" | certify . under penalty of perjury that the facts set forth in, the foregoing are true.and correct of .
my own knowledge xcept as to thi matters therein stated as informattcn or belisf and as tc
those matters, | beheve them te be frie.. : .

t Sacramefito, CA Jennifer Osbom

&%%AJ & P23 QW"’W” @éd”“
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PROOF OF SERVICE

Test Claxﬁ Name:  Lower Back Injury Ppesumptlon for Law Enforcemant

Test Claim Number: CSM-01-TC-25

1, the undersigned, declare as fo!lows:

| am employed in the County of Sacramento, State of California, | am 18 years of age or older
and not a party tothe within entitled cause; my busmess address is 915 L Street; 8 Fioor

Sacramernito, CA 85814,

On August 8, 2002, | served the attached'recommendatlon of the Department of Finance in said
cause, by facsimile to the Commission on State Mandates and by placing a true copy thereof:

(1) to claimants and nonstate agencies enciosed in a sealed envelope with. postage theraon fully
prepaid in the United States Mail at Sacramento, California; and (2) to state agencies in the
normal pickup location at 915 L Street, 8 Fioor, for Interagency Mail Service, addressed:as

follows:

A-16

Ms. Paula Higashi, Executwe Dlrector
Commission on State Mandates

980 Ninth Street, Suite 300
Sacramento, CA 95814 -

Facsimile No. 445-0278

B-29

Legislative Analyst's Office
Attention Marianne O'Malley
825 L Strest, Suite 1000
Sacramento, CA 05814.

Harmeet Barkschat
Mandate Resourcs Services
5325 Elkhorn Blvd. #307
Sacramento, CA 95842

Allan Burdick

Maximus

4320 Auburn Blvd. Suite 2000
Sacramento, CA 85814

Annette Chinn

Cost Recovery Systems

705-2 East Bidwsll Street #2094
Folsom, CA 95630

B-8

State Controller's Office. .-
Division of Accounting & Reporting
Afttention: William Ashby

3301 C Street, Room 500

~ Sacramento, CA 985816

CSAC-EIA
3017 Golden Canat Drive, Swte 300
Rancho Cordova, CA 95670 -

: Diractor

Department of Industrial Relatlons
455 Golden Gate Avenue
San Franc_:isco, CA 894102

Executive Director

California Peace Officers’ Association
1455 Response Road, Suite 190
Sacramento, CA 95815

Glenn Haas, Bureau Chief (B-8)
State Controllar's Office

Division of Accounting and Reporting
3301 C Street, Suite 500
Sacramento, CA 95816
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Commissioner

California Highway Patrol
Executive Office

2555 First Avenue
Sacramento, CA 85818

Gina Dean, Management Analyst

" California State Association of Counties -

1100 K Street
Sacramento, CA 85814

David Wellhotise” © - " :
David: Wellhouse ahd Associates, Inc.
9175 Kiefer Elvd, SUIté 124
Sacramento, CA 95826 '

Barbara Redding

County of San Bernardino

Office of the Auditor/Controller-Recorder
222 West Hospitality Lane’

San Bernardino, CA 92415-0018

Steve Smith, CEQ

Mandated Cost Systems, Inc.
11130 Sun Center Drive, Smta 100
Rancho Cordova, CA 95670 -

~ Leonard Kaye, Esg.

County of Los Angeles
Auditor-Controller's Office

500 W. Temple Street, Room 803
Los Angelas, Ca 80012

Palil Mlnnay

Spectar, Middleton 'Young and- Mlnney. LLP,

7 Park Center Drive

Sacramento CA 9582_5

Andy Nlchois Senior Managar .
Centratlon Inc . ‘

12150 Tnbutary Poifit Dnva Suita 140

Gold River, CA’ 95670 -

Rlchard Roblnson

~ County of Tehama -

County Clerk's Office
P.0. BOX 250 '

‘Red Bluff, CA 96080

| declare under penalty of perjury under the laws of the State of California that the foreéoin'g s
true and correct, and that this declaration was executed an August 6, 2002 at Sacramento

California.

Mary LatorV~ -
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STATE OF CALIFORNIA

EXHIBIT D
Gray Davis, Gor L

" DEPARTMENT OF INDUSTRIAL RELATIONS

DIVISION OF WORKERS' COMPENSATICON
455 Goiden Gate Avenua, 8" Floor

Sen Franclsco, Callifornia. 84102
Talaphone: (415) 7034800

Facsimile: {415) 703-4720

August 7, 2002

Paula Higashi

Exscutive Diractor.

Commission an State Mandates
980 Ninth Strest, Suite.300.
Secremento Cehfernle 95814

MAILING ADDRESS:
P. O. Box 420603
San Francigco, CA 94142-0603

........

M08 2
COMMISSION o

. STAT EMAMDATES

Re: Cancer Presumption for Law Enforcement and Flref‘ ghters 01-TC-19 |

Hepatitis and Blood- Bome lliness Presumptlon for Law Enforcement

and Flreﬂghters, 01-TC-20

Tuberculoeis Presumption for Flreﬂghters, JaII Guards, and

) Correctlonal Officers, 01-TC-23

Menmgitrs Presumptlon for Law Enforcement and Flref‘ghtere, 01-TC-24

Lower Back ln]ury Preeumption for Lew Enforcement 01-TC-25

Dear Ms. ngeshl

Pursuant to Title 21 Celtfornla Code of Regulatlons (“C G.R.") sectlon 1 183 02, The
following is the conso Idated response by the: Depertment of Industrial Relations, Division
of Workers' Compensetlon (“DWC" or "Agency“) to the above-namad testrr:lelme This
response is consolidated bécause the Agency's comments to the key issues are identical

for all five claims.

Article XJll B section 6 of the California Constltution {(“Section 6") provndee in pertinent
part that- whenever the Leglslature or any state egency mandates a new.proegram or
higher ievel:of serviee on any Iocal govemment the state shall prowde a subventjon of
funds:to re:mburse the iocel government forthe poete of stich program ar lncreesed

Al
level-of serwoe T

F’ursuentato Government Code § 1?553 end 2 C L. R

1183 .02, the Cellfornle Stete

h Tkt

Tehame heve fi Ied teetcleims eseerhng that the followmg statutee Wthh eetebllsh
rebuttable presumptions of compénsation-for spacific injuriés suffered by law




Paula Higashi
Augu_st 7, 2002

enforcen'lent off‘ icers and firefighters, create reimbursable state mandates under - 0
Section 6: o

- 1. Labor Code 3212.1 (Cancer Presumption for Law Enforcement and Firsfighters)
2. Labor Code 3212.6 (Tubercuiosis Presumption for Firefighters,.Jail
Guards, and Correctional Officers)
3. Labor.Code.3212:8 (l;lepatttis and Blood-Bome lliness Preeumptlon for
Lawv‘lEnforcement ahd Firefi ighters)
4, Labor Caode 3212.9,(Meningitis Presumption for Law Enforcament and
Firefightérs) " - .
5 Labor Code 3213;2L(tso'wer Back Injury Presumption for Law EnfOrcem'ent)'
the Department of Industrial Relations has promulgated regulations to Implement these
statutes. In this regard, the California Constitution confers pienary power” fo the
Leglslature to develtp’ Califorriia’s wotkers’ compeneatuorl laws. Artlcle X1V, section 4 of
the Constrtuﬂon prowdes in pertment part (emphasis. added)
. The l_eglslature Is hereby expressly vestad withi plenary poWer. unllmlted
by any provision of this Constitution, .to create, and, enforce. a complete
systern of workers" oompensatl‘on“ by appropnate leg|slat|on -
behalf to create and enforce a liability cn-the part “6f any or all persons to
compensate any.or all of their warkers for injury.or, disabllity, and their
dependants*for death inclirrad of stistained” 'by the "said worksrs 11 the
course of thetr employment lrrespectwe of the fault of any party

DWC's poeltlon is that the Labor Code presumphons do not impose a new program or
higher level of service within an existing program upon Iocal entities within the fhearing of
Section 6. The statutes at issue are evidentiary burdens of proof affecting the entitlement
of a definad ¢lassifi catlon of employeee to workers compensatlon bepefits. for speolﬂc '
injuries:” Increased Bosts for 16cal governtisnts dssoclated with the payment Workers
compensatlon-beneﬂte ehould not be considered relmbursabie mandates

1. The Preeumptuons Do Not Create “New Programs” Requmng Relmbureement

Local govemments are not. entitled to relmbunsement for all mcl'eased costs rn&apdated
by stata law.’ It‘tstead Jithey ane: ohly entltl‘ed to récever costs resdltlng frott & Hiew o
program or gn intréased levaliof'seiice of an - existing .program lmposed ofi thT T b
the Stats: Goveramant Cotle § 17514; Lucia Naf Unifisd Sciiooel Dist onid

‘44 Cal.3d 830, 835. The terms “new program” or “increased costs” are defiried using.
“the commonly understood meanings of the term[s}—programs that carry. out the

. governmental functlon of provldlng salvices g the publlc or laws. whilgh;: 4o lmplement
state polloy, lmpose unlque requlremente ary local govemments and db not apply
generally t6 ali résidents and.entities in the state.” County 6f L'os An _eleelv St te_of

California (1987) 43 C#l:3d 46, 58.
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- J

The statutes at issue, Labor Code §§ 3212 1 (cancer) 3212 B. (tuberculoele), 32' § .
(hepetrtrs) 3212.9 (menlngltls), and 3213.2 (iower back) all establish.* presumptu:; 1S of
industrial causation” for the specrﬂc injury: set‘fort_h infhe respective statite. Aesun:rrng en _
injured worker ,meets the threshold requr, sments (generally, the lnjury or. onset of he. o
diseass. must Ogolr whrle empjoyed in the defined occupetron group the Eurden of proof
in any subsequently Irtrgeted 0ase ed'to_.the employer who must provlde e
controvértirig evidence in arder to défeat claim.! The: purppse of, thess! presumpilons
“is to provide additional compensetlon beréfits t6 certain public smployees who providé
vital and:hazardous services, by easing the burden of proof of Industrial causation,”. Zipton

. s’ C - il Bo: (1990) 218 Cal. App.3d 980, 987 (empheere
-added). They “are a reflection of pubhc polroy, . lmplemented by shlﬁlng the burden of
proof in an industrial injury case.” lg” at 988 . 4 : :

As indicated above the presumptrons are m_lnefuteble governments arg. not

local govemn’i

 Cos "‘I_clb

programs’ “wh ubjec el ant { der Sectlon 8.. nty. of
Los Angele pr:g' 43 Cal:3d 46 the, Supreme Courl_deolded'thet lotal govemments

wers, not er—rtltled to rerrnbu rsemenr for costs mourred in ,cornplyrng wrth legrsla’non
_ ; b y

Bnsfit imer .

were relmbureeble Under Section B only if they we r’ogrems that cerry out the y
governmental function of providing sarvices to the publig, of laivs which, to |mplement a
state policy, impesg. umque requirements on logal. governments. and do not apply generally
to all residenits and entities in'the stats.” 1d.’at p. 56. The court found that Section B "has
no applrcetron to, and the Stats need not provide subvention for, the costs incurred by local
agencies in praviding to their employegs, the sams increass in. work,ere cormpensation
benefits that employees of private individuals or orgemzetlone raceive.” Id. at p. 57- 58.

! Fer example under Lebor Code § 3212 1 (cencer) tl']e presumptlon may be coniroverted by evldence
that the primary site of the cancer has beén astabfished and that the carclnogen to which the'member Ras’
demonstrated exposurs Is not reasonably linked to the disabling cancar.”

* Labor Code § 3202 5. provldee that partles reglrdless of the Jiberal- conetruotlon of workers' compensetlon

. preponderance of the 8y qence According lo 1he statute. preponderence of the evldence meens "such

evidence ag, wnen'Welghed wlth that opposed to! lt lles mqre convlnclng foroe and ’Ehe greeler probeblllty of
truthi™ -
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Simitarly, in City of Richt v. Commission on State Mandates (1998) 64 Cal.App.4th
1190, the Court of Appeal held that a statute entitling the survivors of local safety officers.
killed in th8 ling of duty to death beneﬂts under both the: lblic Empioyees Ret:rement .
System Tand the workers compensation law:s was not a state mandate requiring AT
reimbufggm .court first found thit ute; which spacifically removed ah
-exemptlon ,from recelvmg workers compeneatio_ death bene’ﬁte, did not constitute a.
mandatediiew program or: higher lsvel of. rse;'vice .Accord Inb to the oourt the hlgher cost
of compeneattng its, employees cou ‘ot be considerad, a requirement to provtde a new
program ar higher level of eennce 10 the pubilc (emphasis added) .

Increesing the cost of prowding eervicea cannot ’be_equated with requmng

Y Incra r alysis A higher cos-t to

_ the I6cal govemment for compensatmg s empioyees is'nof the, same as’ 8
higher cost of providing services to tha public. [Crtatlon I

Id. et 1196, Sés also"Clty of Sacramsfito v _State of Califorhia (1980)'50 Cal.3d 51
(Statuite ‘extendin ‘mandatory unsmployrmant. Ineura'nce coV"‘ege to loca vernment
empioyees an ‘iricreas® in tha- cost of provuding service was n a new program or..

"higher ieVeI of service and imposed no unique“ obilgatlon of iocal govemments)

The Stete doee not have a responsibllity to provide wioTkers' compensation benef‘ fs'10°
empioyeee of Iocal governments, regardiess of the employees’ duties or Jab titles.. Such
responeibllrty iles soiely with t ,:i‘ne i' cal goy n'm'ent Who must_v eithe e btairi;workere

presumptlons'do not create new programe or ehn‘t a ﬂnancial burden from the State to .
loca! governments beoause iocei governments by etatute have been and are solely Iiable
for providlng workers compensatlon beneﬁte

2.  The F’rovnsmn of Worker’e Compensation Benef‘ te Are Not. Umque 10, Locai
Go\remment , . ‘

A The F‘resurnptions Do Not, Create 4 Neiw lnjuriee Thét Were Not

" Otherwise'Compénsabie,

The presumptions of causation.creatad by Labor Code §§ 3212.1, 3212.8, 3212.8, 3212.9,
and 3212.2 do not create new workers' compensation benefits (either indemnity or
medical) but, metead shifts the burden of proof in cases mvoivmg the speosﬂc injunee_wand
. occupatlone from the injured worker to the Iocai govemment

CSAC's and the County of Tehama 5 suggeetion that the preeumptnons create a ‘new
injury heretofore not compensabie I inaccurate Regardlese of th® existsrice’ ofthe
preeumptions _Jof the injuries definéd in the statutes, if arising out of empioyment ar.in
the course of employment, ‘are compensabie undar the workers' compeneatlon laws and.
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require local governments (or private empayers, for that matter) to pay. banefits; whether
medical or indemnity, :Far, example, a hepatltls infection contracied in the: course of .
employment by a law enforcement offic iceris.a compensable lnjury under the workers
compensation laws, regardiess of Labon@ede § 3212.8's presumptlon ,Clt' of Eresno.v;-

Workers' Comgensatron Agggals Board-(j]zQQZ) 57 Cei Comp Cases 375 (wrlt demed) see"
of V. .A ard (" 45 o

the workers’ compensatlon benet‘ ts\that must be prpvrded as a result of the |njuries that rs'
“unigue” to local government such that rermbursement is requu'ed under Segtion 6.

. B. The. Presumptions Are, Incidental To The:Cost Of Prowdmg
Workers’ Compensatlon Beneflts. A

The requirement that-local governments pay-workers:.compensation benefits is:not unique
to local governments and therefore does not constitute a reimbursable state mandate.
Statutes that establish such beneﬂts arelaws: of general applrcaticn that apply to both
private and .public. empioyers alike.* As expressly.stated by the Supreme Court in- oungg .
of Los Angele 43 Cal 3d at 58 (emphams added) :

Workers compensatren is not a, program admlnlstered by locai agencies -
to- provide service-10:the. public. Although . local agencies qnust provide .- -
benefits to their employees either through insurance or direct payment,
they are indistinguishable in this respect from private employars. In no
sense _can . employers, public or-private;. be .considered- to- be .
admlnrstrators of -a program of workers’ compensatron or to-be providing
services; 'ncrdentel o admlnistratlon »of . the--program... Workers'. -
compensation s admrnrstered by..the, state. through the, -Division of -
Industrial Accldents and- the Workers Compensetlon Appeals Board. (See :

-----

not subject 1o rermbursemenr;as state-mendated progrems or hrgher
- levels of service within the meaning of section 6. :

As noted above, the Constitution grants the Legislature “plenary power” to establish a
system of. workers compensation The .ability of-the- Legrslature to address medlcal

See also Labor Code § 3208 05 which provldes that "injury Includes a reaction toora side effsct erisrng

from health care provided by an employer to a health care worker, If such health cars is intendad to

prevent the development or manifestation any bloodborne disaase, iliness, or syndrome, including
hepatitis.

H
‘ For example, Labor Code § 4600 provides that an employer must provide medical freatment that Is
reasonably required to cure-or.relieve the.effects of an-occupational injury: See also Labor Code.§ 4635,

et saq. (vocatlonal rahabilitation); Labor Code § 4650, et seq (dlsabillty peyments) Lebor Code § 4700 et
saq. (death beneﬂts)
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_doubts over: the!oompensability of speoiﬂc injuries ang preexlstlng diseases.by" rneans ,
of statutory presul ﬂp‘,lons in-favor of- lnjured ‘employees is well established: Saf ™
cisco v, Workats' @otripénsatioh Appeéls Boal (1978) 22 Cal. 3d 103, 116-117
(addressing the véilldlty ofLabérCode § 8212.5,-which éréated & presumptlon of:
compensablllty for: hearttrouble and pneumonla sdffered by peEce ofﬂt:ers) The
creation of presumﬁ;tione of-oompensabiilty for.a speclﬁo class of employees' as applied
to workers! cofmpansation laws; laws of ganéral appllcationr are'beyond the scope 6f
programs.or Sefvices’to: the. lpula[io thet Sectisi 6 saeks, to' address. Although this

presumptions may |noreaae of the cost of providlng beneﬁts they do not |rnpose a
" reimbursable mandate. -

3. Assuming ThePresumptions: A Relmbursabla Mandates The Aotual “Coat" Of The
Presumptions Must Be Determined. . :

Esséntlally, CSAC- and the Couiity of Tehama assert that the' statutory presUmptlohs
will foree- thiem.to.indur highef costs on this administration of workérs" compensatlen

' claims fof specific irjufies sufféred by firefighters and lawsnforfcensnt officers.” Under
Sectioh -6, local governmsits-&ré not entitied'to. réimbursemant forall Increased ooets
mandated by state law, but only those costs resultirng froii 4. natw program ‘or an's
increasad level of service imposed upon them by the state. Lucia Mar Unified Schoo
Q;g_LJ_Ij_mg (’1988) 44'Cal.3d 830, 835 For this purpose oosts" ‘ean actual costs
incurred. oun ; o Sone- ERAREL) lon. ate Mand es (2000) 84 Cal App 4th
1264 1285 O wn T e e

It will be diffi oult to ascertam ﬁxed actual ooets in'the atatutory presumptlons found in

Labor Code §§:3212:1;3212.6, 32ﬂ2 o 3212 9 and 8212 2 Unl!ke the tanglbie ooet of
updated fire egiiipment (sée'Gar \ <Eire: — : -
(1987) 190 Cal.App 3d 521) the “coet” of ar presumptionrmay vary W|dely dependlng on

.....

as valid. leew:ae* g proportion wlll be denied’ and Imgated A&to thess! clalms a statutory
presumption Will Kave no matérial-affect.® However, it is-assumed-that thie claims:in the
middie, wher&/it-cannot be'sald with'a'ieasurs of assurancs thatthe claim is'valid, is
where a presumption will have its greatast inflianios ‘over whether. the claim is ultimately
accepted. J

CSAC and the County of. Tehama did not prowde a basia for‘their estlmation that the
Iegislatlvely-lmposed presumptions wnl coat at Ieast $200 00 per clalm |t is hoped that as

ST

in utlgated olalma the cleima admlnlstar will- baar the burden Bf proof. This will likely raault in Br inorease
of litigation expenses in“order to preduce thetequisite prépandérancs of evidence nacessary-to defend
against the claim. CSEA and the County of Tehama offer no costs estimates of thls evidentiary shifting.
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. the record develops further in these test claims, the Commrssron will require a reasenabls

' estlmatlon as to the “cost” of statutory presumptlons
Based on the forogolng, the Divislon of Workers Compensation does: not ﬁnd the
presumptlons set forth in Labor Code §§ 32321 (cancer), 3212.8 (tuberculosis), 3212.8
(hepatlﬂs) .3212.9 (meningltls), and 3212.2 (lower-back), fo be reimbursable state
‘mandates under Artlcle Xl B, saction 6. oflhe California Gonstltutlon e
| am an- lnduetnal Relatlons Gounsel Wl’th the Department of lndustnal Relatlone leelon of
Woaorkers' Compensatlon' 1 declare under penaity of perjury that the foregonng response is
true and correct of my own knowledge except as to matters-that are:stated in it-on.my
information and belief; -and.as. to those matters | believe it to be, true.

 Dated: 3} }:L

: Ge Pi Pansotto

in ustnal Relations Counsel

. R _Tolephone (415),;703-46060
. ' SR Fax: (415)703-4720

8 Other costs conslderatlons should be consldered For example, would workers oompeneatlon beneﬂts

provided for Injurles definad urider the Labcr Code sectlons at. lssue offset other payments, such.as stats
diseblilty and/or retirement bensflts,
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1. Labor Cods 3212.1 ,_
Cancer Presumption for Law Enforcement and Frreﬁghte‘rs

(a) Thle 'sactiofi applies . to- aottve ﬁref' ghting mernbere ; whether:
volunteers, partly pald; or fully paid; of &ll of the folidwWinig fire departménts '
(1) a fire department of a city, county, city and county, district, or, other

- piblic ‘o muficipal corpofation “or politrcal subdivision, (2) ‘2" ﬂre'
-departmsnt’ of the "University of ‘California and- ‘the Gallfemia ‘State
Univérsity, (3) %the" Department of Ferestry -and - Flre Protection and’ (4) a
county foréstry or firefighting departmstiter it This s&ction also appligs
to peace officers, as defined in Section 830.1, subdivision (a) of Section

- 830.2, and subdivisions (a) and (b) of Section 830.37, of the Penal Code,
who ara primarily engaged in active law enforcement activities.

(b) The term "injury;" as used.in this division, includes cancer, including
leukemia, that develeps ar menlfests itself during a period in which any
" member described in’ subdwlslon i(a) Is in the service of the department or
unit, if the member demoristratss that'he or she was exposed, while in the
service of thé depertment or-unit o4 & known carcinogen as defined by the

International Agéncy for Research’ on Cancer, or as defined by the
director: -

{(c) The ccrmpensatien that is awarded for cancer shall include full hospital,
surgical, medical treatment, disability indemnity, and death bensfits, as
provided by this division.

(d) The cancer so developing or manifesting itself in these cases shall be
presumed. to arise out of and in the course of the employment, This -
presumption is disputable and may be controverted by evidence that the
primary site of the cancer has been established and that the carcinogen to
which the member has demonstrated exposure is not reasonably linked to
the disabling cancer, Unless so controvertad, the appeals board is bound
to find in accordance with .the presumption. This presumption shall be
extended to a member following termination of service for a period of
three calendar months for each fuli year of the requisite service, but not to
axcead 60 months in any circumstance, commencing with the last date
actualty werked in the specrﬂed capaclty

(e) The amendments to this saction enacted during the 1999 portion of
the 1988-2000 Regular Session shall be apphed to claims for benefits flled
or pending on or after January 1, 1897, including, but not limited to, claims N
for benefits flled on or after that date that have" prevneuely bean’ dehted or
that aire ‘belhg apbealdd folldowing” denial. -
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2. Labor Code 32126 - - Ny
Tuberculdsls Presumptnon for Fweﬂghters Jall Guards and Correctlonal
Officers "

In the'case of a member of a police, depar:tment et’ a clty er county, oﬁa‘-'
member of the ‘sheriffs.office.of & county, or-a .member of the Calfariia:
nghway P'atrol oran |nspector orflnvestlgator,in a district attorneys office
. of apy county ‘whose pnncipal duties -consist. of adtive Iaw enforcement.
service, or a, pnson or jail guard or correctlonal oﬁ‘ cer who is. employed by\
- a publlc agency, when that parson. is; employed -Upon & regular,. full-tims..
salary, or in. the case of. members of ﬂre departments ofany Gity,.county; ...
or dlStrICt,' or . other publlc or mumclpa] corporatrons ,OF, pollttcal s
subdiyismns, when hose members are. erqptoyed on. a: regulanfully paldi
basis, and.in. the case of active fi reﬂghting members ,of theD,epartment of -
Forestry and FIre Protection Whoss, dutles requrre fi reﬁghtmg and fi rst—aid!,,,.‘.;,
responRse. serwces or.cf: any county forestry QF: ﬁreﬁghtlng department or-.
unit, where those, members ~are.. smp]oyed on.a, regular fuliy paid basis, .
exceptlng those whose pnncipal duﬁles al:e clencal ar othenrvise do not

cerel

'srvrce such as stenographers telephone;.»._ -
{o, e»rsnthe termn rnjury" mcludes -tuberculesrs -
that develops or manrfests itsslf during_ g peried whrle that member. is in.
the service of that department or office. The compensation that 'is
awarded:for-the, tubsrculosis shall-include. full hospital; . surgicaly. medical -
treatment drsa tyfl,indemnlty, and death benet'ts a8, prowded by thej.

e

The tuberculosls 50, deveioplng or» mamfesting |tself shall be presumed to. :
arise out of:- and in ths course-of, the. employmentr This presumption .is . .

dtsputable and may be controverted by:.other. evldence but. unless 80 .

controverted the. appeals board is: bound 1o, fi nd in accordance with -it.
This presumptlon shall be extemded lo.ai member followmg termrnatlon of
service for a period of three calefidar months for sach full year of the

+ requisite service; but. not to exeeed 60 months:im:-any - circumstance, -
commencmg with the. Iast date actually worked-in, the specrﬁed ucapac:lty :
A public entrty may require applicants for.. employment m,,ﬁret‘ghtmg;“.
positions who would be entitlad to the benefits granted by this section to
be- tested for infgction, n‘or tuberculosis: .. - s L e

S Co S e L ¥
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‘3. Labor Code 3212.8 -

Hepatitls and Blood- Borne iilness Presumption for Law Enforcemsnt and
‘Firefighters’ ; - :

(@) In the case of members of a sheriffs office, of police or fire .
departments of cmes“courities cities and’ oounﬂés distrlcts ar other N
publicor’ ‘fnurrioipai corp ré’tions or poiitrcai siibd vrsio_ns-'f or- indiv:ddéls'f
described in Chapter 45 (oomrnsncmg ‘with Sectlon' 830)of Title 3 ofPart: -
2 of the Penai Gode Whethsi' thoss psrsons are, voluhteer partiy paid or °
fully” paid’ and in the" tasg " of attive i‘ro‘i‘ghting members of the

Dep‘é‘rtment of Forestry afd’ Fire Pro"teohd'n or of dny co‘i.ihty foi'estry ‘or

ﬁrefghting department or uni{ JWhethsr \roiLintary, fuily paid or partly pa'rd‘ ‘

mfectious disees‘e""devsleps or mahlfests Itself dunng a psriod While that
person i In the sennoé__ of I’_ciﬂat ofﬁce steff, divrsion depai'tmeﬁt .»or Unrt N

shall. mo_A
treatment,;: ¥
workers "compsnsation iaWs of thiS statsat __
(b) The blood borne miisctrous diseose so devsioping ‘or_
in thiose case§ Shall ba: presumed 16 afiss out of &
employment or servics. This presumption is disputebis HHd may b&
controverted by other evidence but unlgss so controverted, the appeals
board: is- bound to- firid In’ accordancs with it. That presumption shall b
axtended’ to a person oove'red by subdivision (a) following terinination of y
serviesor a penod of three’ oaiendar months for each full, year of service
but not t6° @éxceed’ 80" inonths in any clroumstance / commencing with the
last’ date aotuaily viiorket:i in the Specn" &d’ capacity ' - o
(c) The biood—bome lnfeotious disease 50 deveioping or mamfestmg itssif
i o1 -_-;s.haii i "o ‘case'Bs attnbuted to any drsease'exlsting prlor '
to that-deVelo*pment or mamfes_tation“ AT e T T

. R I N ‘~'= A T BN L A W C
{d) For the purposes of this section, "biood-bome infectiots disadse”
means a disease caused by exposure to pathogenic microorganisms that
are present in human blood that can cause diseass in humans, including
those pathogenic microorganisms defined as blood-borne pathogens by
the Department of Industrial Relations.
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Labor Gode 3212.9
Me_nl: """“fresumptlon for Law Enforcemant and Flreﬁghters S

and 1 ,,1 o’r a member of the sherlﬂ’s oﬁ' ice of a county, or a member Qf

the .| fmla Highway . Patrel,. or. a .county - probation . officer, or ans. .

lnspeota,rgget investigator in-a- distnct attorney's office of any: county whose; -
pnnclpal duties.. consist of active. law. enforcemant service, when that: .

person, Is emplmyed on. a regular;. fuIl-tlme -salary, -or:in:the case: of -a
member of a fire department of any city, county, or district,or other public
or municipal corporation or political subdivision, or any county forestry or
firefighting ;department or unit,"when those members are employed.on a -
regular, full-time- salary. excepting those.whosg,principal- duties are clerical . .
or otherwise do not clearly fall within the scope of active law snforcement:

“or firefighting, such as stenographers, tetéphone operators, and other

officeworkers, the term “injury" includes meningitis that develops or
manifests itself during a period while that person is in the service of that
department, office, or unit. The compensation that is awarded for the
meningitis shali include full hospital, surgical, medical treatment, disabillity

indemnity, and death bensfits as provided by the prov:smns of this

division.

The meningitis so developing or manifesting itseif shall be presumed to
arise out of and in the course of the employment. This presumption is
disputable and may be controverted by other evidence, but uniess so
controverted, the appeals board is bound to find in accordance with it.
This presumption shall ba extended to a parson following termination of

" service for a period of three calendar months for each full year of the

requisite service, but not to exceed 60 months in any circumstance,
commencing with the last date actually worked in the specified capacity.

Labor Code 3213.2
Lower Back injury Presumption for Law Enforcement

{a) In the case of a member of a polics department of a city, county, or
city and county,-or a member of the sheriff's office of a county, or a peace
officer employed by the Department of the California Highway Patrol, or a
peace officer employed by the University of California, who has been
employed for at least five ysars as a peace officer on a regular, full-time
salary and has been required to wear a duty belt as a condition of
employment, the term "injury,” as used in this division, includes lower back
impairments. The compensation that is awarded for lower back
impairments shall include full hospital, surgical, medical treatment,

disability indemnity, and death benefits as provided by the provisions of
thls division,
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(b) The lower back impairment s6 deviloping or manifesting’ ltself in the
peace officer shall be presumed to arise out of and in the course of the
employment. This presumption i$ disputeble and may be controvertad by ~
other-evidence, but-uriless so controverted, the appeals board is’ bound to
find in accordance with It, This preeumptlon shall be’ extended to 2 person
followifig rterrnlnatlon of eervlce for @ penod of thrée calendar months for
each full year of ths réquisite’ ‘service; but hot to exceed 60-months in any
circurnstancs; commencing “With the last date actua!ly worked m the
speclﬂed capac#cy :

(c) For purposes ‘of this sectlon "duty ‘belt” means. a belt used- for the
purpose. of holdmg a gun, handciiffs, beton, end other |tems releted to iaw
enforcement i .
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PROOF OF SERVICE BY MAIL

(FED.R CIV;PROC,, RULE ; CAL, CODE CIV. PROC., §§ 10134, 2015:5)

STATEOF CALIFORNIA - )
) 88,
CITY AND COUNTY OF SAN FRANCISCO)

I declare that I am & cmzan of: thq United States and that I am employed in the City and | ..

County of San Francisco of the State of Celifornia. Iam over the age of 18 years and not a party

to the ‘within ertitled action. My busmess address is 455 Golden Gate Avenue, 9" Floor. San 3

Francisco, California 94102. On August 7, 2002 I served the attached:

_ Response to Test Claims Nos. 01-TC-19, 01-TC-20,
01-TC-23 01 TC-24 and 01-TC-25

on all interested parties by placmg true copies thereof in sealed envelopes with postage thereon | -

fully prepaid in the Umtcd States mail in San Francisco, California addressed as stated below:

Jennifer C)sbom Pnnc1pa] e S Glf:nn Haas, Bureau Chief
Program Budget Analyst - . : State Controller's Office _
Department of Finance - : . Division of Accounting & Reporting
15 "L" Street ' , 3301 "C" Street, Suite 500
~ Sacramento, CA 95813-3706 Sacramento, CA 95816
Allan Burdick R - Leognard Kaye, Esq.
MAXIMUS - : ~ County of Los Angeles
4320 Aubum Blvd,, Suité 2000 B Auditor-Controller's Office:
Sacramento, CA 95 841 500 W. Temple Street, Room 603

Los Angeles, CA 90012
Gina Dean, Managerent Analyst -

California State Assn. of Counnes ' Tom Lutzenberger, Pnnc1pal Analyst
1100 "K" Street S Department of Finance

Sacramentc, CA 95814 915 "L" Street, 6" Floor
, Sacramento, CA 95814

Chuck Cake, Acting Director

Dept. of Industrial Relations . =~ - -+ Leslie McGill
455 Golden Gate Avenue, 10" Floor ' California Peace Officers' Assn.”
San Francisco, CA 94102 : 1455 Response Blvd.; Suite 150

" - Sacramento, CA 93815
Executive Director = . =
California State Firefi ghtcrs Assn. Paul Minney, SPECTOR,
2701 "K" Street; Suite.-201 . . , MIDDLETON, YOUNG & MINNEY LLP

- Sacramento, CA 95816 o . 7 Park Center Drive
Sacramento, CA 95825,

Executive Director : y S
California Peace Officers' Assn. Barbara Redding .
1455 Response Road, Suite 190 County of San Beriardino - :
Sacramento, CA 95815 ' " Office of the Audxtor!Controller-Recorder

222 West Hospitality. Lane
San Bemardino, CA 92415-0018
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Rmhard Robingon, County -
Administrative Officer

- County of Tehama

County Clerk's Office
P.O. Box 250 :
Red Bluff, GA 96080

Steve Srmth CBO :

N.[ANDATED CosT SYSTEMS INC
11130 Sun Center Drive, Suite 100
Rancho Cordova, CA 95670

Jim Spano, (B-8) .

State Controller's Office
Division of Audits

300 Capitol Mall, Suite 518

_ Sacramento, CA 95814

David Wellhouse y )
DAVID WELLHOUSE & ASSOCIATES, INC.
0175 Kiefer Blvd., Suite 121

Sacramento, CA 95826

Carol Berg .. ' :
EDUCATION MANDATED CDST NE'IWORK
1121 "L" Street, Suite 1060 )
Sacremento, CA 95814

Chief of Fire Prevention.
State Fire Marshal -
CDF/State Fire Training

P.O. Box 944246 ‘
Sacramento, CA 94244-2460

Keith B. Petersen, President
STX TEN & ASSOCIATES

5252 Balboa Avenue, Smte. 807
San Dxeao CA 921 17

Richard W. Reed, Asst. Executive Director (P-8)

‘Mark 81 gman, Accountant IT

Riverside County Sheriff’s Office
_4095 Lemon Streat
P.0.Box 512

- R.lVbl‘Sldﬂ CA 92502

Nancy Wolfe, Asst. State. Fire Marshal (A_-4S)
Office 6f State Fue lar rehal
P, 0. Bok: 944246

: Sacra.mcnto C‘A 954244-2460

Stevc Shields .

SHIELDS CC)NSULTING GROUP, IN.C
1536 - 36th Street

Saériifiento, CA 95816 .

Jarnes Wright, Asst. Deputy Director (A45)
Department of Forestry and Fire Protéction
P.O. Box 944246, Room'1646-9
Sacramento, CA 94244-2460 -

Harmeet Barkschat
Mandate Resource Services
5325 Elkhorn Blvd., Suite 307
Sacramento, CA 95842

4
Antette Chinn
COST RECOVERY: SYSTEMS
705-2 East Bidwell Street, #254
Folsom, CA 95630

Commissioner

Celifornia Highway Patidl -
Executive Office

2555 First Avenue
Sacramento, CA 55818

Andy Nichols, Sr. Manager
Centration, Inc. :
12150 Tributary Point Drive, Smtc 140
Gold River, CA 95670

Commission on Peace Officers Standards & Training

Administrative. Serwccs Dwmwn
1601 Alhambra Blvd. '
Sacramento, CA. 95@167'},083‘
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I am.readily familiar with this office's practice of collection and processing of
correspondence for mailing. Under that practice it would be deposited with the U.S. Postal
Service on that same day with postage fully prepaid at San Francisco, California, in the ordinary
course of business. I am aware that on the motion of the party served, service is presumed
invalid if the posta] cencellation date or postage meter is more than one day after the date of
deposit for mailing in tlus affidavit,

I declare under penalty of perjury under the laws of the State of California and of the
United States of America that the foregoing is true and correct, that I am emplayed in the office of
a member of the bar of this court at whose direction this service was made, and that this
declaration was executed at San Francisco, California on August 7, 2002,

| %%&)z oM

Laura M. Zarfy) 7
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EXHIBIT E

- RESPONSE TO DEPARTMENT.OF FINANCE
@ AND DEPARTMENT OF INDUSTRIAL RELATIONS

On’ Ongmal Test Claim R
Chapter 834, Statutes of 2001 - RECEIVED
Labor Code Section 3213.2

Giaim.-no. CSM-01-TC-25 =~ -~ - AUG 3 0: 2002

" COMMISSION ON
Lower Back Injury Presumptwn Jfor Law Enforcement STA_TE MAN[‘)ATES

)

, The following afe comments and responses to the letters of the Department of
Finance; dated August 6, 2002, and the Department of Industrial Relations, dated August
7, 2002, regardmg the ongmal test claJ.m as subn:ntted by CSAC-BLA and the. County of
Tehama.

A. Department of Finance’s Cor‘nments '

“As the result of our review, we have concluded that the statute may have resulted
~ . indnew state mandated program and cost ‘on CSAC-EIA end the County of Tehama by
establlshlng a presumpt]on that" Jower back injuries ‘oecurring during the gmployee’s
service period arose out of and iii thé course.of employment. If the ‘Comimission reaches '
the same conclusion at its hearing on” “the -mattet; the nature and extent:of the spec1ﬂc
activities réduired can be ‘addressed m the parameters and gmdelmes which w111 then
. have to be developed for the' program : T : . :

_ " The. Department ‘of Fmance has taken the posmon that a new state-mandated
program may extst and thus is not'in- oppos:tlon to the' posmon of the clau'nants

B. .- Department of Indusmal Relatlons Comments T

1o The Departrnent of Industrial Relatlons in its consoliddted response
rnakes a number of points to support 1ts position that the lower back' irijury presump’non 1s
not & new progr‘am e :

a. " Public entities can orly recover costs from 2 new program or
increased service in an existing program. :
b. The statute in question creates a rebuttable presumptlon in

furtherance of the public pohcy “to provide’ additional cornpensanon beneﬁts to certain
public employees who- provide vital and ha.zardous semoes » (Cmng thon V. WCAB
(1990) 218: Cal App. 3d'980, 987y v
c. Workersi' Compensatlon beneﬁts are’ not relmbursable state
mandates Lmless they are' programs “that carry ofit tﬂe govemmental furiction of
provrdmg services to thie- pubhc '6t“laws which, to 1mplement a state pohcy, unpose
unique. reqmrernents on local governrnents arid do miot apply generally to all res1dents arid:

entities in the land » (Cttmg Count): of Lios Angeles V. State of Callforma (1987) 43
CaJ 3d 46, 56.)
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d.  “An iricreased cost in” employee compensatmn is not an increased
cost in prowdmg services:to the'public. (Giting City-of Richimond v:‘Commission on
- State Mandatés (1998) 64 Cal.App.4™ 1190, 1196 and City of Sacramento v. State of

* California (1990) 50 Cal.3d 51.) L
e. The state does not have 10 provxde workers® compensation benefits
. to empioyees of local government. . By law,. that responsibility lies with the employer,
'Ihussr.he state”did not shift a ﬁnancml burden onto local government nor is the new
presumptlon, as Tiew, program..- ~ ;

The Department properly stated the law regarding when a mandate is
compensable and when it is not. Its epplication of law to the facts, however, is faulty.
The Department filed a consolidated response to the five related test claims filed by the
claimants. . This presumption differs from the others because it is not-an expansion of an
already existing presumption. This presumption is newly created in Labor Code section.
3213.2 and therefore is a new program. If the change, however, is seen as part of the

workers’ compensation program as a whole, then Labor Code section 3213.2 is not a new -

program but is, instead, a h] gher level of service w1th1n an existing program.

The: Deparhnent rehes on several cases wherel.n a change in law created changes
and increased. costs to local government. In each case, the ‘courts' found against .the
existence of .5, reimbursable state mandate. Yet, these cases-had something in common
and can be dxstmgmshed from the statute in question. In County of Los Angeles; the
challenge was,made 10 8, statute- that increased workers’ compensatlon benefits to all-

workers regardless of whether the employer was a public-or private entuy Clearly, this -

is not a statute that imposes a unique requirement on local government. City of
Sacramento-also concerned changes made due to-a federal law that: extf:.nded mandatory
unemployment i insurance - to. state and local goyernment and, non-proﬁt entities. . Again,
nota requuement unique to local government. Finaily, City of Richmond elmunated an
exception available only to local governments whereby safety-members”, survwmg
spouses would not be able to obtain double death benefits. Although thig elifmination of
the exception created new costs for the city, it ‘essentially placed the. city in the same
positioh ag other employers. - Therefore there was no. reimbursable state mandate. «In the
instant case, however, the shift in the burden of proof is not a law of general application,
applies uniguely to-local government and does not place-local: govemment on equal
footxng with other employers -

The Department’ rehance on County of Los Angele fo:; suppott of its proposmon
against, rembursemem is. mxsplaced Indeed, the- Depaxtme.nt actually succgeds in
supporting the claimant’s posxtlon in favor of reimbursement through the analysw of

County. of. Los Angele read in combination with the prior. case; Zipton. The Department
states that workers compensatxon benefits are only rembursabie if they involve “laws

which, to: unplement -4 state po] 1cy, unpose umque requlrements on local govemmcnts

: and do not apply generally to all residents and entities in the land,” Looking to le_ton we,
ﬁnd that state pohcy, wlnch is o provide additional compensatmn beneﬁts to. certain-

publlc employees who provide vital and hazardous services.” Th15 is a unique
requirement on local governments who must now provide a higher level of service, in the
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form of absorbing with increased workers compensation claims, for a unique group of
~ employees that are not or par:with all residents and entities in the land. '

.. Moreover, this Cominission has already found similar presumptions reimbursable.
Chapter 1568, Statutes of 1982 added Labor Code §3212.1 creating a presumption of .
cancer in favor of firefighters only. A claim was filed with this Commission. See
Firefighter's Cancer Presumption, SB 90-4081. The matter was resolved with a
reimbursement rate of fifty- per cent. Chapter 1171, Statutes of 1989, extended the
presumption to peace officers. See Cancer Presumption, Peace Officers, CSM-4416.
That matter resolved at the same reimbursement rate. This current claim involves a
similar presumption as applied to a similar class of cmployees and should be found just
as reimbursable.

2. The Department explains that the presumption only shifts the burden of
proof and does not create new injuries that were not otherwise compensable. The
example to illustrate the point is “a hepatitis infection contracted in the course of
employment by a law enforcement officer is a compensable injury under the workers’
compensation laws, regardless of Labor Code section 3212.8’s presumption.”

To paraphrase an old philosophical debate: If a man chops down & protected tree
in a forest, and there is no one around to hear, will he be charged with a crime? What the
Department has failed to understand is: * The issue is one of proof. The injury is
compensable if it arose during or in the course of employment. The whole question of
compensability revolves around the issue of how the injury occurred. Before the
presumption, the employee had to prove the injury happened on the job. Now, the
presumption created by Labor Code section 3213.2 places the employer in the position of
having to prove that the injury did not happen on the job. This shift is monumental as it
places the employer is the position of disproving a fact. The only way to rebut the
presumptions is by tracking the employee’s non-work hour movements for a several

month period. This onerous burden creates compensable injuries that were not hcretofore
compensable.

3. The Department argues that employers in general have to pay workers’
compensation benefits, not just local governments. Thus higher costs, if any, involved
with a law of general application is not reimbursable.

Although some of the body of law that is workers’ compensation are laws of
general application, the presumption created by Labor Code section 3213.2 is not. It
applies to a unique class of employees who are unique to local government. As explained
above, the California Supreme Court in County of Los Angeles found an exception for
reimbursement of certain workers’ compensation programs. The statute in question fits
squarely within that exception.

4. Finally, that Department states that if this program is reimbursable, the |
costs will be difficult to ascertain as they will not involve tangible costs like the purchase
- of new equipment.
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The claimants aré aware of the difficultiés involved with: ascertammg the amount
.of the reimbursable claim but are confident that such a number can and will be
established. Indeéd, there is precedence for establishing a reimbursement- rate as noted
above ragardmg the pnor ¢laims of the cancer presumptlons

g
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CERTIFICATION.

The foregoing facts are known to me personally and if so requlred I could and would
testlfy to the statements made herem I declaré under penalty of per]ury under the’ laws of’
the Staté of Cahfonna that the statements made i iti thls document aie trii¢ and complete to
the best of my personal knowledge and as to all matters Ibeheve them to be. true o

Executed this ﬁin“day of August 2002, at Sacramento Cahforma by:

Gifla C. Dean, ,
Managernent Analyst
CSAC Excess Insurance Authority
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CERTIFICATION:

The foregomg facts are known to me pefsonally and 1f S0 requu'ed, I could and would

testify to the statements tade herein. I declare under penalty of perjury under the laws &f-
the State of California that the statéments made in this document are trué and complete td‘? _

the best of my personal lcnowledge and &3 to all matters; I bélieve them to be true:

Executed ﬂnq;zﬂ day of August 2002, & Red Bluff, California, by:”

T~ NN
Rxchard Robmsnn,
County ‘Adrinistrative Officer
County of Tehama
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PROOQF OF SERVICE BY MAIL
I the'undersigned, declare as follows:

I am a resident of the County of Sacramento, and I am over the age of 18 years and nbt a

party to the within action. My place of employment is 4320 Auburn Bivd., Suite 2000, -
Sacramento, CA 95841, :

On August , 2002, I served:

RESPONSE TO DEPARTMENT OF FINANCE
AND DEPARTMENT OF INDUSTRIAL RELATIONS
On Original Test Claim
Chapter 834, Statutes of 2001

Labor Code Section 3213.2
Claim no, C8SM-01-TC-25

Lower Back Injury Presumption for Law Enforcem ent
by placing a true copy thereof in an envelope addressed to each of the persons listed on
the mailing list attached hereto, and by sealing and depositing said envelope in the Untied
States mail at Sacramento, California, with postage thereon fully prepaid.

I declare under penalty of perjury under the laws ‘of the’Staté of Califomi&\that the
foregoing is true and correct, and that this declaration was executed this* 30 day of

August, 2002, at Sacramento, California. _
: ’ ; n—\_’

s

Declarant
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Legislative Analyst's Office SRS
Attention: Marianne O'Malley :

- 925 L Street; Suite 1000 i
Sacramento, GA—-95814

Mr; Wﬂham Ashby R
State Controller’s Office

Division of Accounting & Reporting

3301 C Street, Suite 500

" Sacramento, CA 95816

Mr. Glenn Hass, Bureau Clnef

State Controller’s Office .
Division of Accounting & Reporting
3301 C Street, Suite 500

Sacramento, CA 95816

Mr, Jim Spano -
State Controller’s Ofﬁce
Division of Audits - .

300 Cap1t01 Mall Smte 318
Sacramento, CA 95814

Ms. Jennifer Osbom, Prmc1pal Program Budget Analyst_ .
Department of Finance - .

915 L Street
Sacramento, CA 95814

Executive Director. . :
California State Flreﬁgbters Assomahon
2701 K Street, Suite 201

Sacramento, CA 95816

Executive Director

California Peace Officers’ Association
1455 Response Road, Suite 190
Sacramento, CA 95815

Chief of Fire Prevention
State Fire Marshall
CDF/State Fire Training
1131 S Street
Sacramento, CA 94244
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Mr. Leonard Kaye, Esq.

County of Los Angeles
Auditor-Controller’s Office

500 West Temple Street, Room 603
Los Angeles, CA 90012

Mr. George P. Parisotto, Esq,
Industrial Relations Counsel
P.O. Box 420603

San Francisco, CA 94142-0603

Chuck Cake, Acting Director
Department of Industrial Relations
455 Golden Gate Avenue, 10® Floor
San Francisco, CA 94102

Nancy Wolfe, Assistant State Fire Marshal
Office of the State Fire Marshal

P.O. Box 944246

Sacramento, CA 94244-2460

Commissioner

California Highway Patrol
Executive Office

2555 First Avenue
Sacramento, CA 95818

Mr. Richard W. Reed

Assistant executive Director

Commission on Peace Officers Standards and Trammg
Administrative Services Division

1601 Alhambra Blvd.

Sacramento, CA 95816

Ms, Carol Berg

Education Mandated Cost Network
1121 L Street; Suite 1060
Sacramento, CA 95814

Mr. Keith B. Peterson, President
Six Ten and Associates

5252 Balboa Avenue; Suite 807
San Diego, CA 92117
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ay

)80 NINTH BTFIEET. BUITE 300
JACRAMENTO, CA 85814

AR g18) 323-3582

=i )} 445-0278

=.man: osminfo@cem.ca.pov

Fuly 15, 2004

© Mr. Allan P, Burdick
Ms. JuhanaF Gmur..
4320 Aubum Blvd. Suite 2000
Sacramento CA 95841

" RE: Reguest for Addiﬂonal Information From CSAC—EIA
- Lower Back Injury Presumption for Law Enforcement (01-TC-25)

Statutes 2001, Chapter 834 (SB 424)
CSAC-EIA and County of Tehama Co-Claimants

Dear Mr. Burdxck and Ms. Gmur

In June 2002 the California State Assocmtmn of Count:es ~ Excess Insurance Authonty (CSAC- _
EIA) filed the above-referencsd test-¢laim a8 a co-claimant with the County of Tehamad. In order
to complete the draft staff analysis, staff requests responses to the following questions about

_ . CSAC-EIA.
~ o * What type of entity i§ CSAC-EIA?
e Under what laws is. CSAC-EIA- formed?

o Does CSAC-EIA have the authority to tax and spend within the meaning of arhcle
X1 of the Cahforma Constltuuon for the program at 1ssue in thlB case?

o What facts srupport your posltmn that CSAC-EIA is an ehglble claunant for ﬂ:IJS program

‘When submitting your responses pleasa refer to section §1183.02(c)(1) of the Commission’s

regulations, which requires that all:assertions or representations of fact must be supported by
documentary evidence suthenticated by & declaration signed under penalty of perjury by a person
who is authorized and compétsiit to do 86;” The declardtion st be based on thé-déclarant’'s
personal knowledge, mformanon, or belief, ’

Pleage submit your response by Thursday, August 5, 2004.

Please contact Camille Shelton, Semor Conumssmn Counsgel, if you have any questions
: ragardmg the above.

Smcere]y,

Paula Higashi

Executive Directst
c. Mailing list
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Date:  7/1/2002

Malling Information: Other

Last: Updated 6/23/2004

List Print Date: 07/15/2004 Malling List
Clalm Number: - 01-TC-25

Jgsue: Lower Back Injury Prasumptlon for Law Enforcement

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission malling list is continuously updated as requests are recslvad to Include or ramove sny party ar. paran

on the mailing list.

A current malling lst is provided with commisslon correspondance, and 8 copy of tha current malling

list Ia avallable upon request at any time, Except as provided otherwlse by commisslon rule, when g party Dl' In{arestad
party flies any writtan material with the commigsion concerning & claim, it shall simultaneously sane a copy ‘of the writtan
.material on the parties and interested parties to the clalm Idantlﬁed on the malllng Ilst prnv!dad by ths commlsalon (Cal

Code Regs,, tit. 2, § 1181.2.)

Ms. Annetta Chinn
Cost Recowery Systems

705-2 East Bidwall Strest, #2084
Folsom, CA 95830

Mr. Davd Wollhouse- - . .

Tel:” - (616) 8387801
Fax:  (216) 838-7801

David Wallhousa & Assdolatea. Ine.

9175 Klefer Blvd Suite. 121
Sacramanta, CA 95828 -

Tol: - (916)386:8244

©Bax: (916) 368.5723

Mr. Steve Smith
Steve Smith Enterprises, Inc.

4833 Whitney Avenus, Sulte A
Sacramento, CA B5B21:

i

- Teli” ' (818) 4834231 -

(eqs) 433-1403 |

fe

Mr. Allan Burdick
MAXIMUS

4320 Aubum Bhd., Sults 2000
Secramento, CA. 88844 .

Wi Michesl Hawy

~ Claimant ﬁeprosa ntatlye -
Tel: . (918) 485-8102. ..

= @1 e) 48501 11

State Controller's Office (B-D8)
Dhvision of Accounting & Raporting
3301 C Streat, Sulte 500
Sacramento, CA 85818 - -

Tel: (918) 445876

Fax;  (916)323-4807

Ms. Gina Dean

Cailfornia Stata Association of Countles
3017 Gold Canal Drive, Suita 300
Rancho Cordova, CA 95870

Paga: 1

Claimant
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5325 Elkhom Bivd, #307
Sacramento, CA 95842

Mr. Richard Robinson” - ~Claimant "~

County of Tehema Tel;  {916)000-0000

Gounty Clerk's Office y
. BOX 250 Fax: (916) 000-0000
Bluff, CA 960B0

Mr. Leonard Kaye, E&q. _

County of Lo Angeles Tel: (213)874-8564

Auditor-Controller's Office R

500 W. Temple Strest, Room 603 Fax: (213)617-8108

Los Angales, CA 80012

Mr. Kelth Gmeinder )

Departiment of Finance (A-15) Tel:  (916) 445-8913

915 L Strest, Bth Floor

Sacramento, CA 86814 Fax:  (916) 327-0225

wmr. Paul Minngy

Spector, Middleton, Young & Minney, LLP Tel: (918) 6451400

7 Park Center Drive ‘

Secramentc, CA 85825 Fax: (918)648-1300

Exacufive Direcior ‘ .

Callifomnla Psace Officers' Assoclation Tal (916) 283-0541

1455 Responss Road, Sulte 180 )

icmmaﬂfo. CA 85815 Fax;  (916) 000-0000

= . W8, Bonnle Tar Kaurst

County of San Bemardino Tal: (909) 386-8850

Office of the AuditudContmller—Racordsr ) B

222 West Hosphallty Lane Fax:  (B0B) 386-8830

San Bemardino, CA 82415-0018

Ms. Harmeat Barkschat

Mandate Resource Senicas Tel: (918) 727-1350

Fax:  (918) 727-1734
Comml.ssloner )
Califonla Highway Patrol (G-20) i
Tel: 918) 657-7152
. Exscutlve Ofiice o @) i
2555 Flrst Avanue Fax:  (916)867-7324
Sacramanto, CA 85818 .
T Gary J. OMara
Department of industrial Relations
Tal: 240
- Office of the Director ° (419) 703424
. 485 Golden Qate Avenus, Tanth Floor Fex:  (415) 703-5058

.\ Francisco, CA 94102

. Page: 2
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— T By B

Publlec Resource Managsment Group Tal: (918) 677-4233
1380 Lead Hill Boulevard, Sulte #106 : _ i

Roseuils, CA 95881 : Fax:" (918)877-2283

Mr. Jos ﬁornbnld ) Ce T ﬁ:_,

MCS Education Servcss ) Tal‘:h o -(916). BBB-OBBB iR x
11130 Sun Cantar Drive, Sulte 100 . -
Rancho Cordova, CA 85670 Fax: (018) 868-0888

Sage: 3
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EXHIBIT G

RESPONSE TO COMMISSION ON STATE MANDATES

’ Request for Additional Information RECEIVED

w04+ ‘Chapter-834, Statutes of 2001 AUG 0 q nnm
' - Labor Code Section 32132 i
- cmm zo. CSM—O]-TC-25 - COMMISSION ON
, - e.TA‘rl: MAMDATFQ

,,,,,,

Y

The following are questions and responses to the letter of the Commission on _
State Mandates, ddted July 15, 2004, regardmg the ongma.l test clalm a8 submltted by
CSAC- E]'A and the County of Teha.ma.

s  What type of enhty s CBAC- EIA?

The California State Association of Cotintiss - Excess Insurance Authority (CSAC-EIA) |
is-a joint powers authority (JPA) formed by and for California counties for inisurance and
risk management purposes. It is one of an estimated 150 joint powers insurance pools
currently operating in California. The EIA was established as a JPA and became
operational in October 1979,

o Under what laws is CSAC-ELA formed?

CSAC-EIA was formed pursuant to Article I, Chapter 5, Division 7, Title 1, of the
California Government Code (Section 6500 et seq.).

» Does CSAC-EIA have the authority to tax and spend within the meaning of article
XTIT of the California Constitution for the program at issue in this case?

No. CSAC-EIA has no authority to tax — its member counties, however, do have the
authority to tax. The proceeds from taxes are received by CSAC-EIA in the form of
premium payments by its members. Prior to the formation of the BIA and in light of a
dearth of insurance carriers willing to contract with counties, each county was left to
manage these proceeds to handle that individual county’s workers’ compensation claims.

Realizing the financial risk to individual counties facing a large claim, the EIA was
established. The EIA now manages those tax proceeds once the sole responsibility of the
counties. The EIA through management of workers’ compensation claims provides both
security and cost saving to its members. The members benefit though pooled risk and
through cost-saving centralized administration and claims processing.
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i What facts support your posmon tbat CSAC-EIA is an ehg;lble clmmant for this
S progra.m? _

CSAC-EIA JPA which administers workers' compensation claims for member counties,
is an ehglble claimant pursuant to Government Code section 17518 which defines a local
| agendy agtany clty, county, spec1a1 district, authority, or other political subdivision of
the state.”. Moreover, the EIA is also a special district under Government Code section
17520, wl:uch states,.in pertinent part: .* ‘Special district’ includes & redevelopment
agency, a joint powers agency or entity, 2 county service area, a mmntenance dxstnct or
area, an xmprovement district or improvement zone, or any zone or area.”

Fmally, J'PAs are created by agreement of the partmpatmg govemmental Bntltles they .
have freedom to create a board or mot w1ﬂ1 no resirictions on membershlp save the
designation of an auditor and a treasurer, * and their powers are only limited to those
which are common to the members and the contract which created the joint powers
agency.® In short, a joint powers agency is a mere extension of its membership —
created by its members and empowered to do only what the members themselves are
empowered to do: o ’

! Govemmeﬁt Code sections 6502 and 6503.
2 Government Code sections 6505.5, 6505.6, and 6508.
3 Government Code sections 6502 and 6503,
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CERTIFICATION

The foregoing facts are known to me personally and if so required, could end would
testify to the statements made herein. I declare under penalty of perjury under the laws of
the State of California that the statements made in this document are true-and complete to
the best of my personal knowledge and as fo all matters, I believe them to be true.

Executed thisé - day of August 2004 at Sacramento California, by:

e

Gma C. Dean,
~ 'Chief Operating Officer
CSAC Excess Insurance Authority
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PROOF OF SERVICE BY MAIL -
I, the undersighed, d'eclaré'as fO]lDWS‘

[ am a resident of the Cou.nty of Sactamento, and I am over the age of 18 years and not'a

party to the within action. My place of employment is 4320 Aubum Blvd., Suite 2000,
Sacramento, CA 95841

On August 5, 2004 I served
RESPONSE TO COI\E’HSSIQN ON STATE MANDATES
Request for A;idiﬁonal‘ Information
Chapter 834, Staﬁtes of 2001
Labor Code Section 3213.2
Claim no. CSM-01-TC-25
Lower Back Injury Presumption for Law Enforcement

by placing a true copy thereof in an envelope addressed to each. of the persons listed on
the mailing list attached hereto, and by sealing and depositing said envelope in the Untied

States mail at Sacramento, California, with postage thereon fully prepaid.

I declare under penalty of perjury under the laws of the. State of California that the
foregoing is true and correct, and that this declaration was executed this 5th day of

August, 2004, at Sacramento, California,
Q@W QMM N

J c;ycé Johnson

158




Legislative Analyst’s Office
Attention: Marianne O’Malley
925 L Street, Suite 1000
. Sacramento, CA 95814

Mr. Michael Havey
~.“State Controller’s. Office :
Division of Accounting & Reporting
3301 C Street, Suite 500
‘Sacramento, CA 95816

_ Mr. Jim Spano

State Controller’s Office
Division of Audits

300 Capitol Mall, Suite 518
Sacramento, CA 95814

Ms. Jennifer Osborn, Principal Program Budget Analyst
Department of Finance

915 L Street

Sacramento, CA 95814

Executive Director

_ California State Firefighters’ Association
2701 K Street, Suite 201 '
Sacramento, CA 95816

Executive Director

California Peace Officers’ Association
1455 Response Road, Suite 190
Sacramento, CA 95815

Chief of Fire Prevention
State Fire Marshall
CDF/State Fire Training
1131 S Street
Sacramento, CA 94244

Mr. Lecnard Kaye, Esq.

County of Los Angeles
Auditor-Controller’s Office

500 West Temple Street, Room 603
Los Angeles, CA 90012
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Mz, George P, Parisotto, Esq.
Industrial Relations Counsel
P.O. Box 420603

San Francisco, CA 94142-0603

Chuck Cake, Acting Director
Department of Industrial Relations
455 Golden Gate Avenue, 10™ Floor
San Francisco, CA 94102

Nancy Wolfe, Assistant State Fire Marshal
Office of the State Fire Marshal

P.O. Box 944246

Sacramento, CA 94244-2460

Commissioner

California Highway Patrol
Executive Office

2555 First Avenue
Sacramento, CA 95818

Mr, Richard W, Reed

Assistant executive Director

Commission on Peace Officers Standards and Training
. Administrative Services Division

1601 Alhambra Bivd.

Sacramento, CA 93816

Ms. Carol Berg

Education Mandated Cost Network
1121 L Street; Suite 1060
Sacramento, CA 95814

Mr. Keith B. Peterson

Six Ten and Associates

5252 Balboa Avenue; Suite 807
San Diego, CA 92117

Mr. Paul Minney

Spector, Middleton, Young & Minney
7 Park Center Drive

Sacramento, CA 95825
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Ms. Annette Chinn
Cost Recovery Systems
705-2 East Bidwell Street #294
Folsom, CA 95630

Mr. David Wellhouse

David Wellhouse & Associates
9175 Kiefer Blvd, Suite 121
Sacramento, CA 95826

Ms. Bonnie Ter Keurst
County of San Bernardino
222 West Hospitality Lane
San Bernardino, CA 92415

Mr. Mark Sigman

Riverside County Sheriff’s Office
4095 Lemon Street

P.O.Box 512

Riverside, CA 92502
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BTATE OF CALIFORNIA " ARNQLD L

COMMISSION ON STATE MANDATES
g80 NINTH STREET, SUITE 300

8A ENTO, CA BEB14
P (818) 320-3662
F 8) 445-0278

E-malil: .csminfo @oem.oa.gov

October 14, 2004

M. Allan Burdick
MAXIMUS

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

And Affected State Agencies and Interested Parties (see enclosed mailing list)

Re:  Lower Back Injury Presumption for Law Enforcement, 01-TC-235
CSAC-EIA and County of Tehama, Claimants .
Statutes 2001, Chapter 834 (SB 424)

Dear Mr. Burdlck
The draft staff analyms for this test clalm i8 enclosed for your review and comment.
Written Comments

Any party or interested person may file written comments on the draft staff analysis by
November 4, 2004. You are advised that the Commission’s regulations require comments filed
with the Commission to be simultaneously served on other interested parties on the mailing list, -
and to be accompanied by a proof of service on those parties, If you would like to request an

. extension of time to file comments, please refer to section 1183.01, subdivision (c)(l), of the
Commission's regulations.

Hearing

This test claim is set for hearing December 9, 2004, at 9:30 a.m. in Room 126 of the State
Capitol, Sacramento, California. The final staff analysis will be issued approximately three
weeks before the hearing. Please let us know in advance if you or a representative of your
agency will testify at the hearing, and if other witnesses will appear. If you would like to request
postponement of the hearing, please refer to section 1183.01, subdivision (¢)(2), of the
Coramission’s regu.lations

Please contact Katherine Tokarski, Commission Counsel, at (916) 323-3562 if you have any
questions.

Smcerely,

/

PAULA HIG
Executive Director

Enec,
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Hearing Date! December %, 2004 - SR -«*iﬁ .
JAMANDATES\2001\tc\01-tc-25\tedraftsa.doc

TEST CLAIM
DRAFT STAFF A,NALYSIS
Labor Code Secuon 3213 2

Statutes 2001 Chapter 834 (SB 424)

Lower Back Injury Presumptzon for Law Enforcement (01 -TC-25)

Cahforma State Assoclatlon of Counties — Excess Insurance Authonty (CSAC-EIA)
and County of Tehﬂma Cla]mants

EXECUT 'I“' VE SUl\’IMAR' MARY .
The Executive Summary will be included with the Final Staff Analysis.

Test Claim 01-TC-25, Draft Staff Analysis
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STAFF ANALYSIS

" Claimants

California State Association of Countles-Excess Insurance Authonty (CSAC-EIA) and
County of Tehama .

Chronology - o
06/28/02 Commission receives teat clalm ﬁlmg

07/08/02 Commission staff determmes tegt claun is complete and requests comments
08/06/02 Department of Fmance ﬁlas response to test claim |
08/08/02 . Departuient of Ifidustrial Relations fies response to test olaim

09/24/02 California Highway Patrol daclmes to file written comments on the test claun
08/30/02  Claimant files rebuttal to stats agency comments

07/15/04 Commission staff requests ¢ adetmna] mformatlon ﬁ'om CSAC-EIA regardmg
eligible claimant status o

08/05/04 CSAC-EIA files response to request for additional information
Background

This test claim addresses an evidentiary presumption given to specified state and local peace
officers in workers’ compensation cases. Normally, before an employer is liable for payment of
‘workers' compensation benefits, the ernployaa must show that the injury arose out of and in the
course of employment, and that the injury was proximately caused by the employment. The

burden of1 proof is usually on the employee to show proximate cause by a preponderance of the
evxdance :

The Legmlature eased the burden of proving industrial causation for certain pu ublic employees,
primarily fire and safety personnel, by establishing a series of presumptions.® The courts have-
described the rebuttable presumption as follows: *“Where facts are proven giving rise to &
presumption . . . , the burden of proof shifts to the party, against whom it operates [i.e., the
employer], to prove the nonexistence of the presumed fact, to wit, an industrial relationship.”
(Zipton v. Workers' Compensation Appeals Board (1990) 218 Cal.App.3d 980, 988, fn. 4.)

In 2001, the Legislature passed Senate Bill 424, adding section 3213.2 to the Labor Code. For
the first time, certain local agency and state peace officers with at least five years of full-time
service, and who were ‘‘fequired to wear a duty belt as a condition of employment,” were granted
a Tebuttable presumption that “lower back impairment 8o developing or manifesting itself in the
peace officer shall be presumed to arise out of and in the course of employment.” The

! L abor Code sections 3202.5 and 3600, Labor Code section 3202.5 defines preponderance of

- the evidence as such evidence, “when weighed with that opposed to it, has more convincing
force and the greater probability of truth, When welghmg the evidence, the test is not the
relative number of witnesses, but the relative convincing force of the evidence.™

2 Gee, Labor Code sections 3212, 3212.1 - 3212.7, and 3213,
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presumptiohiexterids for a maximum of five years beyond the last date worked, depending on the

- number of years of gefvice.: Under the statute the employer may offer evrdence dxsputmg the

presumption.
Claimant’s Position

The' elamants contend that the test claim legislaticn constitutes a. retmbursable state—mandated
program vﬁﬁnn the meanmg of arhele X1l B s‘eotmn 6 of thie ahforma Cenatrtutmn and
Government’ Code- secnon 17514 as foﬂows R

—;Th15 leapter creates:a: new m]ury heretofore not eompensable and provxdea a. .'
presumptlon that Shifts, the burden of proof't to the employer

The effect of a- presumphon is that the employee ‘does not have to demonstrate
that the.i mjury aroge out'ofor in the course of his or her’ employment The first
effect 6f &' preaumptmn is'to encourage “the ﬁlmg of WDrkers compens atron
claimg because otherwise it wou]d be often chfﬁcult ifnot 1mpossxb1e,
demonstrate thata pa.rneular my.ny arose-out:of or in thie course.of one's:
emp]oyment. The presumptlon not-only ]yorks in favor of the employee but
works 0 the detriment o;r‘ tﬁe employer who mugt.now prove thht the injury did
not arise out of and in the course of the empioyee 8 employment whloh is
‘.dlfﬁcult :

The net effect of this Iegislation‘ {g'td’ cause an increass in workers' cbﬁpeﬁsaﬁon
claims for lower back injury and decrease the possibility that any defenses can be -

raised by the employer to defeat the claims. Thus, the total costs of these claims,
from initial presentation to ultimate resolution are reimbursable..

Position of the Department of Finance. .

The Department of Finance filed oomments on August 8, 2002, concludmg that the test clann
legislation may create Y rexmbursable state-mandated pro gram, : : ,

Position of the Department of Industnal Relatlons :
The Depa.rtment of Industnal Relatlona oontends that the test clau:n legmlatlon is not a

o o

.........

Cahforma Conshtuuon The: Department asserts thiit.the presumptlon in favor of safety ofﬁcers

* does not result in a-new program or lugher 1eve1 of servme for the followmg resOns: -

- Local governments are not- requn'ed to. aceept all workers compensatton elalms They
have the option to tébut aiiy claim befots the Workeis® Comipeétisation Appeals Board by

presenting a preponderanoe of e'ndence showmg the non—emstenee of mdusmal
causatlon : : T .

. Statutes mandatmg a hlgher level of compensatlon t6 local government enmloyees, such
'~ a8 workers’ cofmpensation benefits; are not “new.programs” whose coste would be--
sub]em: o rermbunsement under arﬁole X B, SBOtlDIl 6. '

4
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» There'is no Shlft of a ﬂnaneml burden from the State to Jocal govemments because Tocal " 0

goverhrhents, by’ statute hiaVe always beén solely liable for providing workers’
compensation benefits to their employees.®

: Discussion o ‘j BT

.....

state constitutinal restrictions oa the p powers ‘of local govemment o tax and spend. "Ita
purpose is to preclude the state from ahlﬁmg financial responsibility fof carrying out

- governmental fanctions to local-agencies; which are ‘ill‘équipped” to assime increased financial
responsxbﬂmes because of the taxing and spending limitations that aiticles XIIT A and XTI B
impose.”® A test claim statute or executive order may, impose a.reimbursable state-mandated.
program if it orders. or commanda a local agency or, schooI district to engage in an activity or
task.” In addition, the requu'ed aetmty or tagk must be DEW,, cnnatltutmg a “new program," or it
must create a “higher level of service” over the: prewoualy requlred level of servme B

The courts have defined a “program” subject to article XIII B, section 6, of the Cahfornxa’
Constitution, as one.that carries out the govemmental function of providing public sefvices, or a
law that imposes unique requirements on local agencies or school districts to itfiplément a state
policy, but does not apply generally to all residents and entities in the state.’ To détetmine if the
program is new or imposes a higher Jevel of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim

} Comments from Department of Industrial Relatmns, dated Auguat 7 2002

4 Article XTI B section 6 provides: “Whenever the Legmlature or. any state agency. mandates a
new program or higher level of service on any local government, the state shall provxde a
subvention of funds to reimburse such local governméiit for the ¢osts of such | program or
increased level of service, except thet the Legislature, may; but need.not, provide such aubvention
~ of funds for the following mandates: (a) Legislative mandates requested by-the local agency..
aﬂ'ected (b) Legislation defining a new crime or. changmg an exu;tmg definition of & cnme or .

initially unplementtng legwlatton enacted pnor fo January 1 1975 »

> Department of F Fmance V. Comm:sszon on State. Mandates (Kem Htgh School Dist, ) (2003)
30 Cal.4th 727, 735. ) . ;

8 County of San Diego v. State of Calzforma (1997) 15 Cal 4th 68, 81. .
? Long Beach Uny‘ied 'School Dzst v. State of Califamla (1990) 225 Cal App 3d 155, 174

® San Diego Umﬁed School Dist. v. Commfsszon on Stare Mandate.s' (2004) 33 Cal, 4th 859 878
(San Diego Unified School Dist.); Lucia Mar Umﬁed School District v. Honig (1988) 44 Cal 3d
830, 835-836 (Lucia Mar).

S San Diego Unified School Dist., supra, 33 Cel.4th 859, 874, (reaffirming the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar supra, 44
Cal.3d 830, 835.)
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legxslatton “h1gher lével of gervice” occurs when the new "requuemente were mtended to
provide an enkiaticed service fo the pubhc :

'
’\v .

_ Finally, the newly requn'ed actwlty ot mcreased level of service must i n.npose costs mandated by
the state 3 . , _

The Commtsswn ;.vested w1th exeluswe authonty to ad_]ucheate dlsputes over: the emstenee of *
state-mandated programs withini the. smeaning of article XIII B, section 613 1h ‘mekingits -
decisions, the: Commteslon must strictly consh-ge article XII:B;: -gection,6: and not apply it-as an

“eqmtable remedy to-cure the- percewed unfmmess resultmg from pohttcal deemlons on- fundmg e
priorities.”

Issue 1: Does CSAC—EIA have standtng as 4. claimant for this test clalm?

Government Code sections 17550 and 17551 authonze loeal ageneles and sehool dlsmcts to.file
test claims seeking rmmburs_eme ursuant to article XII B, section 6., Government Code
section 17518 defines “local agen ' ,' h “ady eity, cputity, speetal dm"tnct, authonty, or

- other political subdwwton of the?st_ N Government Code sectton 17520 deﬁnes “sPeoml
district” to include a _]omt powers agency :

CSAC-ElA isa Joxnt powers authority establwhed pursuant to the .T omt Exaretse of PoWers Act
(*Act™) in Govemmont Code séction 6500, et seq, and is formed-for i msuranee anid risk - -
management purposes.”” Under the Act, s¢hoo] districts-and local' agencies are authorized to.

enter into agreements to “jointly.exercise any-power common to.the contracting parties. "16 The
entity prov1ded to’ achmmster or éxec ';

corporatxon, mc]udmg.‘g nonproﬁt cof
anthonty 18 a 8 _g{:nte‘enttty from
the sarhe’ ‘entity s 1tsoontrachng parhes 18

tio deslgnated’m the agreement. A _]omt powers
d isnot lega]ly considered to.be
_ CSAC-EIA contends that, a8 a joint. powers ageney, it

10 San Dzego Un;ﬁed School Dzst supra 33 Cal 4th 859 '878; Luc:za Mar supm, a4 Ca! 3d 830
B35. . .

" San Diego Umﬁed SchoolDzst” supm, 33 Cal. 4th 859 878,

2 County of Fresno v..State ofCahfama (1991). 53 Cal3d 432 487 County ofSanoma W
. Commission ori State. Mandates (2000) 84 Cal, App 4th. 1265 1284 (County of Sonama),
Government Code sec‘nons 175.14 and 17556

B Kinlaw.v. State of C’ahformd ( 1991) 54 Cal. 3d 326 331-334 Gevernment Code secttons
17551, 17552 e

14 County of Sonama, supra 84 Cal, App 4th 1265 1280 cttmg Czty of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.

% Letter dated August 3, 2004, by Gina C. Dean, Assistant General Manager for CSAC-EIA,
18 Government Code section 6502.

'7 Government Code section 6506,

'* Government Code section 6507, 65 Oplmons of the Calzforma Attomey General 618, 623
(1982). -
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is a type of local agency that can file a test claim-based on the plain language of Govemment
Code section 17520. Based on the facts of this case, staff disagrees.

In 1991, the California Supreme Court decided Kinlaw v. State of California, sup¥d; a case thatis -
relevant here.- In Kinlaw, medically indigent adults and taxpayers brought an action against the
state alleging that the state violated article XTI B, seetmn 6 by enacting legislation that shifted
finarcial responslbxhty for the’ fundmg of health csre for medically mdlgent adults to the
counties. The Supreme Court detiied the ::lraun;lg holdmg that the medically mdrgent adults and
taxpayers lacKed standifig to. prosecute the, actmn and. that the plamnﬂ‘s havé no ‘right to -
reimbursement undef article XTI B, section 6. Thé ¢ouit stated the following:

Plaintiffa’ argument that they must be permitted to enforce section § as
individuals because theéir right to adegiiate health care services has, been.
compromlsed by the failureof the State to rennbnrse the couiity for the cost of
services:to. medlcally mdlgent adilts ig unpersuasive. Plaintiffs’ iriterest,
although. pressing, -is indirect and does not differ from the initerest of the public af .
large in the fihancial phght of local government. Although the basis for the -
claim that the state must reimburse the county for its costs of providing the cere’
thet was formerly available to plaintiffs under Medi-Cal is that AB 799 created a
state mandate, plamtlﬂ‘s have no nght to have any reimbursement expended for
‘health care services,of any kind;? (Emphasts added.)

Like the plaintiffs in Kinlaw, CSAC-BIA., asa separate entity from the eontmctmg countles is
not directly-affected by the test claim legislation. The Legislature, in Labor: Code seetmn 3213.2,
- gave specified peace officers a presumptlon of industrial causation’ that theriower baek ihjury
arose out of and in the course of their émployment. The counties, as employers of peace officers,
argue that the presumption’creates & reimbursable stite-mandated program and that the increased
costs are reimbursable,

But, CSAC-EIA does not employ peace officers specified in the test claim legislation Thus, -
while CSAC-EIA may hayg:an interest in this claim as the insurer, its interestig-indirect, As
expressed in an opinion of the California Attorney General, a joint ?owers au’thonty is simply
not a city, a county, or the state as those terms are normally used. "2l Thus, under the Kinlgw
decision, CSAC-EIA lacks standmg in this case'to actes a claimant. S '

This conclusion is furthér supperted by the decision of the Third District Court of Appeal i in
Redevelopment Agericy of the City of San Marcos . Commissioh on StateMandates (1997) -

55 Cal.App.4th 976, Although Government Code section 17520 expressly if¢hides
redevelopment agencies.in the. deﬁmtron of “special districts” that afe eligible to file test claims -
with the Comrmsswn, the court found that redevelopment agencies are not subject to article

X1 B, sectlon 6 since they are not bound by the spendmg limitations in arucle XIII B and are

1% Kinlaw, supra, 54 Cal.3d at pages 334-335.

2 Ibid. :
2 65 Opinions of the Cahforma Attorney General 618, 623 (1982)
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. not required to expend any “proceeds of taxes * The court stated

Because of the natureofithe financing they receive, tax mcrement ﬁnanemg, _
redevelopment ageneres are not subject to:this type of appropnatwns limitations
or spending caps; they o not expend any “proceede of taxes.” Nor do they razse
“i:through tax increment ancmg, “génaral revenues for the local entity. "

The Third District Court of Appeal affirmed the Redevelopment Agency decision in C:ty oj‘

El Monte v. Commzsszgn on. State-Mardates (2000) 83 Cal:App.4th 266,281 sgiin ﬁndmg thiat
redevelopment agencies sre ot entitled to claim'] reimbursement for state-mandated COBts
because they are not requued to expend ‘proceeds ef taxes.”

In the present case, CSAC—BIA 13 also not Bl.lbj eet to the eppropnatlons hnutatmn of artlcle
Accordmg to the letter déted August 3y 2004 from: CSAC-EIA, “CSAC EIAhas 1o authonty to
tax” and instead receives. proceeds ‘of taxes from'its member counties in-the form of premium
payments. - Therefore, staff concludes’ CSAC-EIA is not an éligible claimant for this test claim;
however, the Commission may ‘idarand decide the test claun as filed on behalf of the County of
Tehatne. -

Issue 2: Is the test claim leglslaﬂon sub]eet to article X1 B, sectinn 6 of the
Callfornia Constitutlon? .

Staff finds that the test elalm legrslatlon is not Erubject to’ artlcle XIIO B, seetmn 6 of the -

Califormia Consututmn because it dogs not mandate a new program or- higher level of service on -
. local ageneles wrthm the meanmg of. artlcle XIII B sechon 6, ' :

Labor Code section 3213 2, 88 added by Statutes 2001 chapter 834 provrdes

(a) Inthe caseofa member, of a poli¢e départment; of a city;.county, or. city and
county, ora member of the sheriff's ofﬁce of'a county, or.d peace officer . . -
employed by the Department of the Cahfomm Highway ] Patrol;:ora. peaee ofﬁcer
employed by | the Umvermty of: Cahforma, who has béen emp]oyed for at least five
years as & peaee ‘officer.on a regular ﬁ.l]l-tltne Balary and Has been reqmred to. .
weer 2 cluty belt as a coudltlou of employment, the term "mjury," as used in tbrs

d1v1smn 2

e rl'
D

(b). The lower back 1mpa1rment so developmg or mamfesung 1tee1f1n the peace
officer shall be presumed to arise out of and in the course of the emp]oyntent
Thie presumption is-disputable. and may be eontreverted by other ev1dence, but

. unless 80, epntroverted, the! appeals board i is beund to ﬁnd in’ aceordence with it.
This presumption sHall be exténded 16 a person’ followmg termination of BETViCcE
for a period of three calendar months for each full year of the requisite service,

. 22 Redevelopment Agency, supra, 55 Cal: App.4th at page 986,
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- but not to exceed 60 months in any clreurrmtanee, eommencmg with the last date
., actually worked in the specified capacity. :

.. {c) For pmposes of this aection, “duty balt” IMeans a belt used for the purpose of
"+ holding & gun, handcuffs bston, and other 1tems related to law enforcement.

The clal.mant eontends that the test clalm leglslatlon eonstttutes a new program or higher level of
semee

There wasl Do reqmrement pnor to 1975 not in a.ny of the mtervenmg years. untﬂ
the' passage “of [the test claim leglslatlon in-2001] which mandated-the inclusion .
of lower back injury as a compensable injury for law.enforcement, and the
creation of a presumptlon in favor of lower back i mjury occurring on the job. 3

The clairhant reads reqmrements mto Labor Code sectlon 3213.2, which, by. the plain; meanmg of
the statute, are not there. . Firkt, the claimant asserts in the test claim ﬁlmg that the Jegislation . -
created a new: eompenSahle injury. for.peace. officers. However; Labor Code section-3208;,as last ‘
. amended.in 1971, speelﬁes that for the purposes of workers’ eompensatlon, “In_]ury includes
any injury or dxsease ansmg out of the employment.” [Emphesxs added.]. :

The express language of Labor Code section 3213.2 does not impose any other state-mandated
requirements on local agencies, Rather, the decision to dispute this type of workers!
compensation elau:n and prove ‘that the i injury is fon‘industrial Temains. entu'elyrmth the local
agency. The plain language of Labor Code sect:on 3213.2 stateés that the “presuiniption i is .
dlsputable and may be eontroverted by other ev1denoe a [Emphas'ls added.] .

Under the rules of statutory eonstructwn, when the statutory language is plam, ag the statl.tte“ls
here, the court is required to enforce the statute aeoordmg to 1ts terms, The Cahforma Supreme

" Court determined that:

In statutory constriction. oases, our- fundamental task is to agcertain the mtent of
the lawmakers 80 as to-effectuate the purpose of the statute. We begm by
exammmg the’ statiitory language gtvmg the words thelr usual and ordmary
meanitig. If the terms 6f the stetute are: unnmbxguous wer presume the lawmakers )

meant what they sald, and the plam meanmg of the- la.nguage governs [Cltattons
omrtted_]z .

Moreover, the eourt rnay not dxaregard or enlarge the plam provmons of A statute nor may 1t go
beyond the meanmg of the words used when tHe. words aire cléat and: unam'brguous Thus, the

- court is prohibited ffom writing ifito a stitute, by n:nphcatton express réquireinents that.the
Legislature itself has not seen fit to plaee in the statute.”” Consistent with this principle, the
courts have strictly eonstrued the meaning “and &ffects of statutes analyzed under artlele X]]I B,
seenon 6, and have not: apphed seetlon '6 a8 an eqmtable remedy- ' '

A strict construetion of sectlon 6 is ifi keep1ng vnth the rules of eonshtutlona'l
mterpretahon, whléhrequn-e that eonshtuuonhl lmtahons and restnetlons on

23 Tegt Claim, page 2.
2 Estate of Griswald (2001) 25 Cal. 4th 904, 910-911.
2 Whitcomb v. California Employment Commission (1944) 24-Cal. 24 753,757. -
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- legislative power “are to be construed strictly, and are not to be extended to oo
..Tmclude matters not covered by the Ianguage used.” [Cxtatrons omlttod.][ “‘Under
out form of govemment pohcymakxng authonty is vested in the Legmlature and, .
“neither arguments as {o the wisdom of an énectment nor questions, as 1o the. .
" motivation of the Legislature can serve to invalidate particular ]eglslatlon T
Under these prmclples, there i8 Hio basis for applying sectiofi’s as af eqmtable
> ~remedy to'ciire the percewed unfmmess resultmg from’ pohtlcal deGISIOBS on
“ﬁlndmg pohcres BRI R : '

This is further supported by the Caleorma Supreme Court’s decuuon m Kem Hzgh School .stt 27.
In Kern Hzgh SchaoI Dist., the court, oonsulered the meaning. of the term “state mandsate” as it
appears in article X]II B seotlon 6 of the California, Constrtuﬂon The court rewewed the ballot
materials for artlcle X]]I B whloh provuied that “a state mandato comprises something that.a
local government enttty is requlred or forced to do, #28 The ballot summary by the Leg181atwe
Analyst further defined “state mandates” as “reqmrements imposed on local govemments by
legislation or executwe orders :

The court also rewewed and afﬁrmed the ho]dmg of City of Merced V. .S‘tate of Calv’omza
(1984) 153 Cal.App,3d 777.° The court stated the.following: |

In City of 'Merced; the city was under no+legal compuls:on to resort to emment -
domain-biit when it-elected t6 employ thiit mearis of acquiting property, its * "
obligation'ts compétsate for 10§t busiriess goodwill was not a rermbursable state”
‘maridate, bdcause the ity wishot reqmred to" ethiploy éminent ‘doinain in thé: ﬁrst
place. Here as well, if #'school-distfict elécts to partlmpate in‘or cofititue’
participation in any underlying voluntary education-related funded program, the: . -
district's obligation to comply-with the notice and agenda requirements related.to
that program does not. consntute 8 relmbursable state mandate, (Emphasls in.
otiginal.)*! ,

Thus, the Supreme-Court: held g lfollowrs

["W]e reject clalmants’ agsertion that they have been legally compelled to incur

mandatory elemente of educatlon-related programs in whroh olarmants have
participated, without regard to.whether claimant’s pamczpatzon in the underlyzng o
program.is. voluntary or campe!led [Emphasrs added. ] :

" % Cipy of San Jose v. State ofcazgfamfa‘(igbs) 45 Cal.AppAth 1802, 1816-1817,

T Kern High School Dist,, supra, 30 Cal.4th 727.
21 at page 737.

? Iid.

0 Id. at page 743.

mid

2 14 at page 731.
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The Supreme Court left undecided whether s relmbursable state mandate 'f‘n:ught be found in’
circumstances shott of legal compulmon—foriexample, 1fthe state.were td impose & substanual
penelty (mdependent of the program funds at 1ssue) upon any loeal entxty that deelmed to
participate in B given progrem T

r})

The decision of the, Cahforma Supreme Court m Kern H:gk School Di.s't is relevant and 1tq
reasoning apphes irt.this case, The SuPreme Court explained; “the] proper focus under & legal

. compulsion i mqulry is upén the ‘TNattire of the claimants’ participation in thé underlying programs
themselves."** Thus, based on the Supreme Court’s decision, the Commissior must’ detefmme ¥
the undefiying’ progtam (ir this case, the deoxsmn to rebit. the presumptlon that th'e cancer 15 an’

industrial infury) is ‘8 voluntary deom:on at the local Tevel of ié legally coth s[fed by the state As

indicated above, looal agencxes ‘are dot legally oompelled by state law to dmpute a8 workera

compensation'case.  The deemlon to htlgate‘sooh cases is made at theé local level and { is within the
discretion of' the local 4 agency Thus, ‘the employer 5 burden 10 prove ‘that the lower back m_]ury o

is not arising out'6fandin the totitsé"of Sriployment 1§ also not state-mandated

Furthet, there is no evidence in the law or in the record that local agencies are prachoally '
compelled by the tate throiigh the imposmon of a subataiitial penalty to digpute’ such ¢ eases
While it may be true that local agencies will in¢yr increaséd costs’ ‘ffom workers’ compehsation
* claims as & result of the test claim legislation, as alleged by:the claimant here; increased costs
alone are not determmatwe of the isBue, ‘whether. thetleg:slatton imposes.a reimbursabie state-
mandated prograin, 'I'he Cahforma Supreme Court has repeatedly ruléd-that ewdence ofs:
additional costs alone, eVEn when those costs are dee'j _g:l;;necessary by, the loeal ageney do not
resultina retmbursable state~mandated program undef. art;ole 'XZHI B, seetwn 6; .

We recognize that, s 18 made mdwputably cledr fromm the language ofthe "
constititional Provision, loea] entitie are not’ ‘entitled to raimbiirsement for-all *
increased copts matiddted by stite lew, ‘bt only thoas 6osta resiilting from a new -
program or an increaged level of service imposed upon them by the state.”®

Most recently in San Diego Umﬁed School Dist., supra, 33 Cal 4th at pag‘e“'s 876877, the Court
held: “ o

Viewed: together, these ‘CRBES (Coum:v of Los Angele.s', supra, 43 Cal.3d 46 C‘:‘ty of :
Sacramento, supra,’'50 Cel.3d 51;dnd City of Richiicid, supra, 64 Cal: App Ath
1190) illustrate the cirgiitstance thatesmnply because a’state law or-order may
increase the costs bome by 16¢al gaverimeht-in providing'serviges; this‘does ot
necessarily establish that the law of: order constitutes-an increased o higher level

of the resulting “service to the public” under article XIII B, section 6, and .,
Government Code section 17514, [Emphasis in original.]

3 Ibid.
* Id. at page 743.

35 County of Los Angeles, supra, 43 Cal.3d at page 54; see also, Kern High School Dist., .s'upra, -

30 Cal.4th at page 735.

Test Claim 01-TC-25, Draft Staff Analysis
174

.




Pnor Test Clalm Demsmns on Cancer Presumnuons

Fmally, the elmmant points to two prior test clair decisions approving relmbursement in cancer
presumption workers’ compensation cases, - In 1982; the Board of Control approved a test claim. -
on Labor Code section 3212.1, ag ongmelly added,by Stntutes 1982, chapter 1568 (Firefighter's..
Cancer Pres'umptzan) The parameters and gui ines authonze insured Jocal ageneles and firg ;_
districts to receive relmbursement for mcreas
attnbutable to Labor Code sectlon 3212 1 The

:orkers eompensatlon premlum costs

defending the sectlon 32‘12 | elatms,.and beneﬁt_costs meludmg medmal costs h'avel expenses,

. permanent dmablhty beneﬁts life pension beneﬁts death benefits, and temporary dlsabﬂtty

benefits pald to the employee or the employee’s sirvivors.

sectlon 3212 1 a8 amended by Statutes 1989 chapter 1171 (Carzcer Presumpt;on Peace :
Officers, CSM 4416.) The parameters and guidelines authorize reunbursement to local law .
enforcement agencies that employ peace officers defined in Pena] Code sections 830.1 and 830.2
for the same costs approved in the Board of Control dBClSan in the Firefighter's Cancer
Presumption test claim. : R

However,prior Board of. Control and Commmsmn decxslons are-not eontrollmg in thls case.

Since 1953, thé Cahferma Supreme Court has held that the faililre of a quasx-Judxclal ageney to
consider prior dedisions 64 the sarme sub_]ect is ‘riot 4 violation of dus process and does not
constitute an arbitrary action by the agency.® In Weiss v. State Board of Equalization, the
plamttffs brought mandamus proceedmgs to review the refusal of the State Board of Equalization
to issue an off-sale beer and wine license at their premises. Plaintiffs contended that the action
of the board was arbitrary and unreasonable because the board granted similar licenses to other
businesses in the past. The Celifornia Supreme Court disagreed with the plaintiffs’ contention
and found that the board did not act arbitrarity, The Court stated:

[PJlaintiffs argument comes down to the contention that because the board may’
have erroneously granted licenses to be used near the school in the past it must
continue its error and grant plaintiffs’ application. That problem has been
discussed: Not only does due process permit omission of reasoned
adminisirative opinions but it probably also permits substantial deviation from
the principle of stare decisis. Like courts, agencies may overrule prior decisions

or practlces and may initiate new policy or law through adjudication, (Emphasis
added.) 37

In 1989, the Attorney Generaﬂ’s Office issued an opinion, eltmg the Wetss case, agreeing that

- claims previously approved by the Commission have no precedential value, Rather, “[a]a-

agency may disregard its earlier decision, provided that its action is neither arbitrary nor

3 Weiss v. State Board of Equalization (1953) 40 Cal.2d 772 776- 777
*" Id. at page 776.
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unreasonable {citing Weiss, supra, 40 Cal.2d. at: 777] 3t - While opmmns of the Attomey Genoral
are not binding, they are:entitled to great wexgb,t. A ,

Moreaver, the mierits'of & %laun ‘brought undér. giticle XTI B, séction 6 of the Califomxa
Constltutlon, must be a,nalyzejd mdmdua]Jy  ‘Gommissiodi de.cmmns ufider artmla X1 B,

section 6 are not arbitéaty or inreasonabls as iong-aa the decision; ictly ¢onstrues the ~
Constitution and the statu ryvlanguage of thedest claind’ statute, and does fiot apply sectioti 6 as

. an equitable remedy The"‘analysm in-this caspzwinphes thh these prmc1ples, parhcularly
when recogizing the recent Cahforma Supreme'Courc statemeénts on tha isgug of voluntary
versus compulaory programs = ditéction’ that the C'ommmsmn must: now. follow. ‘i demon the
Commission followed this satie analysis'ifi its most racarit décigions regardmg the 1ssue of
reimbursement for cancer presumption statutes.*

Accordmgly, staff finds that the tést claim leglslatlon is not sub_yect to' artmla XIII B, sectmn 6of
the California Conshtuhon‘because the legmlatmn do_es not mandate a new program or hxgher '
level of samce oh local agenclas 42 :

" CONCLUSIDN

Based on the foregomg, staff concludes that CSAC-EIA does not have standing, and is hé6t a
proper claimant for this test claim.” Staff further concludes that L.abor Code section 3213.2, as
added by the test claxm ]egxslatmn, 38 not subject to artlcle X]I[ B, sechon 6 of the Cahforma

agencws -t

38 72 Opinions of the Cahforma Attomey General 173, 178, footnote 2 (1989). .
3 Rideout Hospztal Foundgnon, Inc. v, Caunty of Yuba (1992) 8 Cal, App.4th 214 227..

® City of San Jose, supra, '45 Cal.App.4th at: 1816:1817; County of Sanoma, supra, 84
Cal.App.4th 1264, 1280-1281.

4} Test claim Cancer Presumption for Law Enforcement and Firefighters (01-TC-19) was denied
at the May 27, 2004 Commission hearing, and Cancer Presumption (K-14) (02-TC-1 5) was
denied at the July 29, 2004 Commission heanng

“2 Becange this conclusion is dispositive ‘of the'case, staff need fiot reach the o’chcr wsues ralsed
by the Department of Industrial Relations.
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EXHIBIT 1

ARNOLD SCHWARZENEGGER, BOVERNOR
915 L STREET & HAaDRAMENTD OA B 958 14-37068 B www.DOF.0A.GOV

November 2, 2004

RECEVED

NOV 0 4 7804

COMMISSION N
TATE maNDA TES

Ms, Paula Higashi

Exacutive Director

Commission on Siate Mandates
280 Ninth Strest, Suite 300
Sacramento, CA 95814

Dear Ms Higashi:

As requested in your letter of October 14, 2004, the Depariment of Finance has reviewed the
draft of the staff analysis of the test claim submitted by the County of Tehama (claimant) asking
the Commission to determine whether specified costs incurred under Chapter 834, Statutes of
2001 (SB 424, Burton) are reimbursable state mandated costs (Claim No. CSM-01-TC-025
“Lower Back injury Presumption for Law Enforcement"). Commencing with page one, of the
test claim, claimant has identified the following new duty, which it asserts are reimbursable state
mandates

« Creates a new injury previously not compensable and provides a presumption that shifts the
burden of proof to employsrs.

As the result of our review of the draft of the Commission’s staff analysis, including new
information we wera not previously awars of (the We/ss v. State Board of Equalization [1253]
court case) we have the following conelusions:

o We withdraw our former conciusion that the statute(s), as amended by the test claim
" legislation, may have resulted in a new state mandated program.

» Woe also concur with the determination of the draft staff analysis that the California State
Association of Counties—Excess Insurance Authority does not have a direct interest in the
claim, and thus does not have standing as a claimant.

» Finally, we concur with the draft staff analysis that the legislation does not mandate a new
program or higher levsl of service on local agencies.

A complete estimate of mandated costs was not Identified during the deliberation of the test
claim legislation.

As required by the Commission’s regulations, we are including a *Proof of Service” indicating
that the partles included on the mailing list which accompanied your October 14, 2004 |etter

have besn provided with copies of this letter via either Unlted States Mail or, in the case of other
state agencies, Interagency Mail Service.
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If you have any guestions regarding this Istter, please contact Jennifer ngom, Principall @ .

Prograrm Budgst Analyst at (916) 445-8913 or Jesse McGuinn, state mandates claims
coordinator for the Department of Finance, at (916) 445-8913.

Sinceraly,

Nona Marﬂnez LA
Assistant Progr‘ém-‘Budg‘ét-‘,m_é;mggér .

Attachment
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. Attachment A

DECLARATION OF JENNIFER OSBORN
DEPARTMENT OF FINANCE
CLAIM NOC. CSM-01-TC-025

1. | am currently employed by the State of California, Department of Finance (Finance); am
familiar with the dutles of Finance, and am authorized to make this declaraticn on behalf -
of Finance.

2, We concur that the Chapter Nos. 595 and 887, Statutes of 1999, 2000, (AB 539,
SB 1820) sactions relevant to this claim are accurately quoted in the test claim submltted
by claimants and, thersfore, we do not restaie them in this declaratlon
| certify-under- panalty of perjury that the facts set forth in tha foregoing are trua and correct of
my own knowledge excapt as to the matters thersin stated as information or balief and, as to
those matters, | belisve them to be true.

%\/‘WVIOM, [ CJ-OD";/ |
. at Sacramento, CA Jennifer Osbomn
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PROOF OF SERVICE

- Test Claim Name:  Lower Back Injury Presumption for Law Enforcament

Test Claim Number: CSM-01-TC-025

l, the undersigned, declare as foliows:

| am employed in the County of Sacramento, State of Callfornia, ! am 18 years of age or older
and not a party to the within entitled cause; my business address is 915 L Strest, 8" Fioor,

Sacramento, CA 95814,

On-November 2, 2004, | sarved the attachad recommendation of the Dapartment of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thersof;. {1)to claimants and nonstate agencles enclosed in a sealed envelope with postage -
thereon fully prepaid in the United States Mail at Sacramento, California; and (2) to state -

~ agencies in the normal pickup location at 915 L Street, 8th Floor, for Interagency Mall Service,

addressed as follows

A-16 : '

Ms. Paula Higashi, Exacutive Director
Commission on State Mandates

980 Ninth Strest, Suita 300
Sacramento, CA 95814

Facsimile No. 445-0278

B-29 :

Legisiative Analyst's Office
Attention Marianne O'Malley
925 L Strest, Suite 1000
Sacramento, CA 95814

Ms. Annette Chinn

Cost Recovery Systems

705-2 East Bidwell Street, #294
Folsom, CA 95630

Mr. David Wellhouse

Pavid Wellhouse and Associates, Inc.
9175 Kisfer Blvd., Suits 121
Sacramento, CA 95826

Mr. Leonard Kaye, Esq.

County of Los Angeles
Auditor-Controller's Office

500 W. Temple Strast, Room 803
Los Angeles, CA 90012

'BB

State Controller s Office

Division of Accounting & Reporting
Attention: Michael Havey

3301 C Streset, Suite 500
Sacramento, CA 95816

County of Tehama
Mr. Richard Robinson
County Clerk's Office
P.O. Box 250
Red Bluff, CA 96080

Mr. Steve Smith

Stevé Smith Enterprises, Inc.
4633 Whitney Ava., Suite A
Sacramento, CA 95821

Mr. Alan Burdick

MAXIMUS

4320 Auburn Blvd., Suite 2000
Sacramento, CA 95841

Mr. Paul Minney

Spector, Middleton, Young & Minney, LLP
7 Park Center Drive

Sacramento, CA 95825
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Executive Director Ms. Bonnie Ter Keurst

California Peace Officers' Assaciation County of San Barnardino
1455 Response Road, Suite 180 Office of the Auditor/Controlier-Recorder
Sacramento, CA 95815 . 222 West Hospitality Lane
‘ San Bemardino, CA 92415-0018
Ms. Harmeset Barkschat Commissioner :
Mandate Resourca Services - . Caiifomia Highway Patrol (G-20
5325 Elkhorn Blvd., #307 _ Executiva Office
" Sacramento, CA 95842 2555 First Avenue
. Sacramento, CA 95818
Ms. Gina Dean Mr. Gary J. O'Mara
California State Association of Countles Department of industrial Relations
3017 Gold Canal Drive, Suite 300 Office of the Director
Rancho Cordova, CA 85870 - 455 Golden Gate Avenue, Tenth Floor
San Francisco, CA 94102
Mr. J. Bradley Burgess ' Mr. Joe Rombold
Public Resourca Management Group MCS Education Services
1380 Lead Hill Boulevard, Suite #1086 11130 Sun Center Drive, Suite 100
Roseville, CA 95661 Ranche Cordova, CA 95670

| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was executed on November 2, 2004 at Sacramenta,

California. -
Gl o7

Paula Pimentel
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EXHIBIT J

RESPONSE TO DRAFT STAFF ANALYSIS

Chapter 834 Statutes of 2001
Labor Code Section 3213.2
Claim no. CSM-01-TC-25 -

Lower Back Injury Presumption for Law Enforc

INTRODUCTION:"

Test claimants, ‘California State Association of Counties - Excess Insurance Authority
(CSAC-EJA) and the County of Tehama, submit the following in response to the Draft
Staff Analysis issued by Commission staff on October 14, 2004. Two issues were raised
in the Draft Staff Analysis. In each case, Staff’s conclusions were based on inaccuracies
and improper reasoning. Test claimants wish to set the record straight.

ISSUE 1: Does CSAC-EIA have: standmg asa claunant for this test claim?

Staff answers the above question. in the negative concludmg that CSAC-EIA is not a
proper party to bring this test claim. Staff’s reasoning, based on an improper rchance on
inapplicable case law, forces an erroneous conclusmn

Analysis -

1. Staff Fails to Cite or Apply Rules of Statutogg Construction

Although Staff acknowledges that the -Government Code in sections 17550, 17551,
17518, and 17520 specifically states that joint powers agencies are proper parties to file
test claims, it ignores that clear statement of law in favor of muddled legal analysis. As
pointed out later in the Staff’s.analysis with regard to the second issue:

Under the rules of statutory construction, when the statutory
language is plain, as the statute is here, the.court is required to
enforce the statute according to its terms. The California Supreme
Court determined that: '

In statutory construction case, our fundarnental task is to
ascertain the intent of the lawmakers to effectuate the purpose
of the statute, We begin by examining the statutory language,
giving the words their usual and ordinary meaning, If the
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terms of the statute are unambiguous, we presume the
lawmakers meant what they said, and the plain meaning of the
language poverns. [Citations omitted.]

Moreover, the court mey not disregard or enlarge the plain

- provisions of a statute, nor may it go beyond the meaning of the
words used when the words are clear and uhambiguous. Thus, the
court is prohibited from writing irto - a stahite, by implication,
express reqmrcments that the Legislature itself has not seen fit to
place ini the statute.’

Let us look at the result if that rule of law had been consistently applied throughout
Staff’s analysis. Government Code section 17518 defines a local agency as “any city,
county, special district, authority, or other political subdivision of the state.” : Goveriiment-
Code section 17520 states, in pertinent part, * ‘Special district’ includes a redevelopment
agency, a joint powers agency or entity, a county service area, a mmntenance district or
area, an improvement district or improvement zone, or any zone or area.” Clearly, joint
powers agency is a type of local agency that can file a test claim. No fancy legalese or
reading between the lines is necessary to come to that conclusion.

2. Staff Improperly Relies on Irrelevant Case Law

Staff turns to Kinlaw v. State of California’® for some guidance. It offers none. ‘The case
concerns the ability of individual taxpayers to bring a court action against the state for
violation of Article XTIIB, section 6. Factually, the case has nothing in common with
CSAC-EIA’s test claim before this Commission. - Staff attempts to tie the Kinlaw
plaintiffs to CSAC-EIA by characterizing CSAC-EIA as an outsider and thus not a proper
party to bring the test claim. Staff errs on two grounds. First, Staff presses the fact that
CSAC-EIA is a separate entity and not a county. Indeed, CSAC-EIA is a separate entity
comprised of counties to act as a mechanism to protect the counties’ fisc. Although
CSAC-EIA does not employ peace officers, when it comes to their workers’
compensation, the buck stops at CSAC-EIA. So, CSAC-EIA, is not the outside, alien
entity the Staff would have one believe. Second, Staff relies on a case about the filing of
. a lawsuit by taxpayers to set the legal issue of standing before this Commission. The
matter of standing before the Commission is clearly set forth in the Government Code as
set forth above and it need- not rely on a case that defines who. can prosecute .
constitutional law actions in the courts.

Finally, Staff turns to Redevelopment Agency of the City of San Marcos v. Commission on
State Mandates® for the proposition that although redevelopment agenc1es are specxﬂcally

! Draft Staff Analysis, Page 8, quoting Estate of Griswold (2001) 25 Cal.4th 904, 910-
911 and citing Whitcomb v. Calzforma Employment Commission (1944} 24 Cal.2d 753,
757 Footnotes omitted. ; , :

2(1991) 54 Cal.3d 326. -
3 (1991) 55 Cal.App.4th 976.
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listed as parties that can bring test claim, they can be excluded on other grounds. Again,

the reach'of Staffito:create some nexus between that case and the-test claim now before .-

this Commission falls short. Redevelopment agencies and joint powers,.agencies: are.
completely dissimilar entltles Redevelopment agencies are created by local
povernmental ordinance,’ they have.appointed board members who.serve specific terms,’
and their powers ‘are: limited to sumg, being sued; having a seal, making contracts,.and
creating bylaws and regulations.® On the other hand, Jomt powers agencies.are created by
agreement of the participating governmental entities,” they have freedom to create a
board or not and no restrictions on membership save the designation of an auditor.and 2
‘treasurer, ° and their powers are only limited to those thch are common to the members
and-the contract which created the joint powers: agency In short, a:joint powers agency.
is-a mere extension of its membership — created by its members and. empowered to-do
only: what the members themselves are empowered to do R :
Moreover, as-was explamed by the court in San Marcos redevelopment -agencies obtaln
their funding through a-unique source: tax increment ﬁ.nancmg which.is the difference in
property taxés attributable to the work of-the agency in redeveloping the area.  CSAC-
EIA and other joint powers agencies have no such funding source. The monies, in accord
with Government Code section 6504 -come from.the countxes

+ . The partles to' the agreement may provide that (a) contnbutlons from: :
the ireasuries ‘may. be mdde for- the-purpose. set- forth in the;
agreement, (b) payments of public funds may be made to defray the
cost of such purpose, (¢) advances of public funds may be made for
the purpose set forth in the agreement, such advances to be repaid as
provided in said agreement, or (d) personnel, equipment -or-property
of one or more of the parties to the agreement may be used in lien of
other:contributions or advances. The:funds-may be paid to and
distributed by the agency or entity agreed upon, which may include
a nonprofit corporation designated by the agreement to administer or -

execute the agreement: for the partles to the agreement (Emphas1s
added) SO o .

The counties acquire the funds as proceeds of taxes and transfer the funds as proceeds of
taxes to CSAC:EIA.  These funds do-not -lose their characterization. in. the hands of

CSAC-EIA. Theiexclusion created bySan Marcos is mapphcable to CSA-EIA and this
test claim. - . .

* Health and Safety Code section 33100 ef seq.

* Health and Safety Code sections 33110 e seq.

§ Health and Safety Code sections 33122 and 33125,

’ Government Code sections 6502 and 6503,

% Government Code sections 6505.5; 6505.6, and 6508.
? Government Code sections 6502 and 6503.
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ISSUE 2: Is the test claim leglslatmn subject to artlcle X[I]B section 6 of the
Cahfornin Constitutmn? :

Staff answers the above quesnon in the negative concludmg that there is no remlbursable
staté mandate, Staff arrives at this erroneous conclusion through a contorted readmg of,

the statute in questnon and a failure to apply relevant case law..-
B Vs : _.,|.: wi 3 ,

Lo e erb@ o, e
un EA K M ¥
[T .

Befors jutiiping irito-the legal question at hand; a review of the dynamics of a lawsuit isin
order. In géneral; the plaintiff files the lawsuit and-the plaintiff has the burden-of proof,
that is, the plaintiff must prove the elements of the-allegations. For example; in-a-case-
about a traffic collision, the plaintiff must prove that he was injured, the extent of his
injury and-that the defendant caused: his injury. - In the workers’ -compensation arena, the:
plehiﬁff wotket; called the applicant, must prove that he was' injured,’ the extént of-his
injury and the injury arose:6ut of employment and was in the course of employment, the
shorthand for' which is AOE/COE. Dépéending on the: injury, the AOE/COE-portion-of
the claim can be tough to prove. Ifthe applicant was at work and someene drops a heavy
box on his foot, the causal connection between the injury and what happened at work is
clear, On the other hand, -if the.-applicant’ develops. a lower back injury. during his
employment trying to tié that injury back to the workplace can be impogsible.- :

Analysis '
1. The Statute Sets Ferth a Clear Mandate SRR

The statute at issue is Labor Code sectlon 3213 2 Wthh states; m pertment part-:
(b) The lower back 1mpa1rment 50 developmg or mamfestmg 1tself
in thé peace officer shall'be presumed to arise out of and in:the
course of the employment. This presumption is disputable and may.:
be controverted by other evidence, but unless so controverted, the
appeals " board is bound:‘to- find in -accordance 'with" it. «: This -
presumption shall be extended to a person following términaticn of
service for a period of three calendar months for each full year:of the
requisite service, but not to exceed 60 months in any circumstance,

. commencing with the last date actually worked in the specified
capacity. (Emphasis added.)

This statute addresses the problem of putting the bufden on the applicant to prove the
" origin of the lower back injury: It operates by placing the burden on the employer-to-
disprove that the injury is work related. Under this statute, then, the AQE/COE portion
of the applicant’s claim is assumed as a matter of law.and the- appheant need only prove
that he was injured and the extent of his injury. The presumption in the applicant’s favor
increases the likelihood that his claim will result in money payments from his employer
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as well as-fiilll coverage of his medical costs. The greater the number of successful
applicants; the more the employer will pay in workers’ compensation benefits. Thus the
new program or hlgher level of semce hes in the ereatmn of the presumptlon

The language is clear: “The lower back impairment so developmg or mamfestmg itself in

the peace officer shall be presumed to arise out of and in the course of the employment.”

The iise of the term “shall” denotes a mandated activity. - Thus-the presumption is
mandatéd. With just that sefitence alone, the state created a mandated higher level .of

servicé 'by ensuring that more injured-peace officers could avail themselves of monies -
through- workérs® compensation claims. Staff-ignores this clear statement of a mandate

and skips ahead to the rest of the statute. Ignoring the plain statement of law does not

make it go away. Moreover, trying to characterize -this sentence as somehow optional

demonstrates a callous dlsregard for the intent-of the Leglslature as evidenced by the use

of the word “shall” : :

The-second sentence is & mére restatement of law: “This. presumption is disputable and
may be-conttoverted by othér evidence, but unless so controverted,-the appeals board is -
bound to find in accordance with it.” There are, within the law, two kinds.of
presumptions: those that can be rebutted and those that cannot. This simply defines the
presiimption’ as' rebuttable and notes the current {aw :0n rebuittable presumptions. Staff .
finds thhm this sentence the tahsman that makes the entu'e statute optlonal

In any lega.l action, there are a number of optlonal acttvmes F1rst, the plaintiff or, in’ the'
casg of workers compénsation, the applicant does not have to file an action. There is'mo
law'that says that an injiired party must sue.- But; if dne wants to avail themselves of the
legal system and be compensated for damages the: filing :of a lawsuit “is necessary.

Second, there is no requirement to defend oneself. But, for thosé who fail to defend; they
cannot avoid or mitigate their-damages. ~An emp'loyer who fiils to defend will be
requiréd to pay out compensatlon on all ¢laims -— evén- fraudulent. claims. To read this
section as”Staff has is to believe that'the Leglslature intended -employers to pay for
fraudulent'claims. But the California. Supreme Court has recently. chided those who

would emibark on such fnvolous arguments that yleld Alwe—Through—the Lookmg—Glass
results as discussed below .

2. Staff Falls to Aoolv Riiles of Statutorv Constructlon

Although Staff cites 1o the rules of statutory constructlon in its Analysxs it fails to apply -
them to the plain language of the statute. Staff states, “Under rules of statutory

construction, when the" statutory language is plain; as the statute is here, the Gotrt is
required- to* enforce that -statuté. according to its- terms”'? citinig to and quoting from a:
number of cases.‘Let us then look at the statute’s language: “The lower back 1mpmrment
50 developmg or manifesting itself in the peace officer ghall be presumed to arise out of
- and in the course of the employment.” The 1anguage could not be more plain nor the

- mandate more obvious. A legal presumption is created that mandates a finding by the’

0 Draft Staff Analysis, Page 8.
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admiinistrative law judge which results in a number of peace officers obtaining money
fromm employers that they would not have been able to get without the presumption. - It’s
that mmple Local- govemment is now required to pay out on claims that it would not .
have in 2000. This is a new program or higher level of service under article X1 B,
section 6 : :

Instead of readmg the plain language of the statute and applymg the rules of statutory
constriction properly, Staff desperately grasps onto the word “may” in. the second
senténce and relegates the entire - statute to mandate oblivion:by labeling-it voluntary
Staff relies on City of Merced v. State of C'ahﬂ)rma to show that the presumption is not
a mandate. Staff has misinterpreted. the case and its applicability. The City.of Merced
involved a statute'® which basically said-that when the city opts to acquire property by -
eminent domain; the city had to pay for loss of geodwill. The city used eminent domain
to acquire property and then filed a test claim .for reimbursement of the-.cost..of
goodwill.® On appeal, thé court pointed out that the use of em.ment domain was
optional: The city could have used other méans:to -obtain the property - Bince.the city
could have-avoided the costs by usmg another means to obtain the property, there ‘Was no
mandate .

Staff argues that the rule: of law from Clty of Merced should apply to this test cla.tm :
pointing to the word “may” in the statute. -The etror in-this reasoning-is that the word
“may™ stands in regard to the option for the employer to raise a defense. The creation of
the mandate lies in-the word “shall” which relates to the presumption..: To. further..
illustrate, the application of the rule:-of law wozks like this: The-city of Merced could
havé bought-the property out right and- ‘could have avoided:-the application-of the statute -
regarding. goodwill. ‘What 'can the local-governmerit employer-do in this case to. avoid ..
that.statute? Staff asserts that the answer'has.to do with the option for the employer. to.,
defend itself. So, can it be said that the -employer who does not defend itself avoids the .
statute? No. That employer risks paying out on fraudulent: or improper claims and may
save .some defense icosts,"but cannot &void the presumption in favor of the. employee
created in the statute, So,:then can it be said that:the employer who does-defend itself
avoids the statute? No. That employer may-have higher defense costs and reduces:. its
risk of paying out on fraudulent or improper claims, but cannot avoid the presumption in
favor of the employee created in the statute. Clearly, the presumption is triggered by the
filing of the claim by the applicant and cannot.be avoided by any action of the.local-
government employer. The employer is left to pursue the course of action that is most
ﬁscally sound based on the facts in each case. :

Staff further attempts to bolster 1ts posrtton by crtmg to a recent Supreme Court declsron .
involving the Kefn-High:School District in which the-Court stated “the: proper. focus,
under a legal compulsion thgory is upon the nature of the- claimants’ participation in-the .

1 (1984) 153 Cal. App 3d 777.

12 Code of Civil Procedure §1263.510
13 1d at p. 780.

1% 1d atp. 783.
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' underlymg programs thernselves.”’® Staff calls upon the Commission to -examine if

participation in the underlying program is legally compelled by the state. Test Claimants-. -
enthusrastlcally join Staff in this request. In the instant case, the underlying program is
participation in workers’ compensation itself. California Labor Code section 3600,
subdivision (a), is clear that employers cannot opt out of the program: '

Liability for the compensahon provided. by this dwrsmn, in heu of
any other lability- whatsoever to any person except.as: -otherwise |
specifically * provided in- Sections: 3602,-3706; and 4558; shall; .
without regard. to ‘negligence, exist agamst .an employer ‘for any .
injury sustained by his or her employees- arising out of and in the
course of the employment (Emphasrs added)

Therefore, test claimants and others are forced to partrc1pate ina program to pay workers
compensatron beénefits to injured employees and which program has the added mandate,
in certain cases, forcmg upon the employers a presumpnon in favor of the employee

Unfortunately, Staff - ﬁnds ltself unable to’ make the eonnectlcn between underlymg
program in the Kern High case and. this case. Staff points to-*disputing -a workets’
compensation‘¢ase” and labels that the underlying program. Under this analysis; one can
only wonder:if there are separate programs for: the filing of-a workers’ compensation
case, settling a-workers’ compensation case; paying benefits on-a workers*-compensation
case, etc. Staff invites the: Commission to engage in this analysis. despite the fact that this
is precisely the type of andlysis the Cahforma Supreme Court mocked in its most recent
decision, as 1]lusn'ated below : 4 .

W

3. Staff. Faﬂs to Follow‘Gurdehnes Set- Forth b the Cahforma Su reme. Court

Staff attempts to expla:n away the dJﬁ'erent results between the Cancer Presumiption test
claim heard in 1992:andthe Cancer Presumption test claim heard earlier this year by
citing to recent Supreine Court-décisions. »And yet Staff fails to 160k to the most recent
Supreme Court dec1smn for gmdance e

Inexpllcably, Staff- fa.rls to follow the recent d1rect10n given: by the Calrforma Suprerne
Court in San Diego* Unified ‘School District v. Commission on State Mandates.'® In that
case, the Court*did -sémething unusual and -thetefore fioteworthy. Usually; statements
made by the Court that-are not part-of the analysis that leads to the holding of the case are
called dicta and they hold no precédent value.' In-this.case, however, the Court goes to
extreme length to -do what could have béen done in a- footnote. - In looking at
discretionary expulsions, the Court opts fiot to-apply the City of Merced: ' This decision
is, in and of 1tse1f of mterest because the case that excludes all: voluntary actrvrty from

' Draft Staff Analysrs Page 10 Department of Finance v. C’ommtsszon on State
Mandates (2003) 30 Cal.4th 727, 737.

16 (2004) 33 Cal.4th 859; [16 Cal. Rptr.3d 466).

1716 Cal.Rpir.3d at 486.
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being & mandate would seem to be an.obvious choice for the Court. But then Court does -
more than not apply the case: It {aunches into a long discussion on how unbridled ‘
applmatlon of Clty of Merced can lead to nchculous results :
!

The District and amici ‘curiae on 1ts behalf (consxstently w1th the

opinion of the Court of Appeal below) argue that the holding of City

of Merced; supra, 153 Cal:App.3d 777, should not be-extended to

apply to situations beyond the context presented in that case and in

Kern''High School Dist, suprd, 30-Cal.4th 727. The District:and.

amici ‘curiae note that although any -particular expulsion

recommendation may be.discretionary, as a practical matter it is

inevitable that some. school  expulsions--will occur .-in _the

admmstratlon of any publ.lc school program.

Upon reﬂect:on, we agree w1th the Dlstnct and -amici cufiae that
there-is- reason to question.an extension of the. holding of City of
Merced so as to preclude reimbursement under article XIII B,
'section_6 of the state Comnstitution and Government -Code section
17514, whenever .an -entity. makes .an initial -discretionary decision
that in turn -triggérs mandated .costs: Indeed; it would appear that,
under a strict ‘application of the language in. City:of-Merced,: public- -
.entities would be.denied reimbursement. for:state-mandated costs:in..
apparent - contravention -of the :intent underlying article XIII-B;
section :6 . of “the: state Constitutioti~and Government Code section
17514 and contrary to past decisions in which it has been established -
that reimbursement was in fact proper. - For example, as explained
above, in Carmel Valley, supra; 190.Cal.App.3d /521, an executive
order requiring that county firefighters be provided w1th protective
clothing -and-safety equipment was found to create a reimbursable
state mandate for the added costs, of such- clething and: equipment.
(Jd., &t-pp. 537-538.) Thecourt in-Carmel:Valley. apparently did not.
contemplate that reimbursement would be foreclosed in that-setting
‘merely because a local agency possessed discretion concerning how

. many-firefiphters it would employ —-and hence; inithat sense; could:
control or-perhaps everi-avoid the extra costs to which it would be -

- subjécted. Yet, under a- strict- application of:the rule gleaned- from

- City of Merced; supra, 153 Cal:App.3d 777, such costs would not be

reimbursable for the simple:reason that the local:agency’s decision

to employ. firefighters involves an exercise of discretion concerning,

" . for example; how many firefighters are needed to-be employed,etc.

* We find+it doubtful :that-the voters who enacted article’ XIII B,

section 6, or the Legislature that adopted Government Code section

17514, intended that result, and hence we are reluctant o endorse, in
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this case, an application of the rule of City of Merced that might lead
1o such a result.®

This section represents & good deal of direction from the Court to be dismissed as mere
dicta. Clearly, the Court is cautioning those who would apply City. of Merced without
regard to the end result. Unfortunately, it is also clear that misapplying City of Merced is
exactly what Staff is attemptmg to do.

In the instant case, Staff argues that local government employers need not mount a
defense in workers’ compensation actions. Yet, the Court calls for well-reasoned
application of the rule of law: *under a strict application of the rule gleaned from City of
Merced, supra, 153 Cal. App.3d 777, such costs would not be reimbursable for the simple
reason that the local agency’s decision to employ firefighters” — or in our case,
mounting a defense — “involves an exercise of discretion.... We find it doubtful that the
voters who enacted article XIII B, section 6, or the Legislature that adopted Government
Code section 17514, intended that result....” Test claimants concur.

CONCLUSION:

Based on the preceding arguments, test claimants urge the Commission to find that
CSAC-EIA is a proper party to bring such a test claim and to find the presumption creates
a reimbursable state mandate under Article XIIIB, section 6 of the California
Constitution. .

' 4 at 485-486,
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CERTIFICATION

I declare under penalty of perjury under the laws of the State of California that the
statements made in this ‘document are tfue and coirect, except as to those matters stated
‘upon information and belief and as to those matters, I believe them to be true.

Executed this ‘ZQLday of November, 2004, at M, California,
by: | el L B ,

Gina C, Dean, .
Chief Operating Officer |
CSAC Excess Insurance Authority
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CERTIFICATION

I declare under penalty of perjury under the laws of the State of California that the
statements made in this document are true and correct, except as to those matters stated
upon information and belief and as to those matters, I believe them to be true..

4

Executed this .9 y of November, 2004, at _ 24 ALAE , California,
by: '

- Coupfy Administrative Officer
Qéi'mty of Tehama .-
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PROOF OF SERVICE BY MAIL
I, the undersigned, declare as follows:
I am a resident of the County deSacrainento,' and I am over the age of 18 years and not a
- party to the within action. My place of employment is 4320 Auburn Blvd., Suite 2000,
Sacramento, CA 95841. - -
On November 5, 2004, I served:
RESPONSE TO DRA_FT STAFF ANALYSIS

Chapter 834, Statutes of 2001
Labst Code'Section 3213.2
Claim fio. CSM-01-TC-25

Lower Back Injury Presumption for Law Enforcement
by placing a true copy thereof in an envelope addressed to each of the persons listed on
the mailing list attached hereto, and by sealing and depositing said envelope in the United

States mail at Sacramento, California, with postage thereon fully prepaid.

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct, and that this declaration was executed this 5th day of

November, 2004, at Sacramento, California.

J ce Johnson
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Estate of DENIS H. GRISWOLD, Deceased.
NORMA B. DONER-GRISWOLD, Petitioner and
Respondent,

v.

FRANCIS V., SEE, Objector and Appellant.

No. S087881.

Supreme Court of Californie

June 21, 2001.

SUMMARY

After an individua! died intestate, his wife, as
administrator of the estate, filed a petition for final
distribution. Based on a 1941 judgment in a bastardy
proceeding in Ohio, in which the decedent's
biological father had confessed paternity, an heir
finder who had obtained an assignment.of partial
interest in the estate from the decedent's half siblings
filed objections. The biological father bad died before
the decedent, leaving two -children from his
subsequent marriage. The father had never told his
subsequent children about the decedent, but he had
paid court-ordered child support for the decedent
unti] he was 18 years old. The. probate court denied
the heir finder's petition to determine entitlement,
finding that he had not demonstrated that the father
was the decedent's natural parent pursuant to Prob,
Code, § 6453, or that the father had acknowledged
the decedent as his child pursuent to Prob. Code, §
6452, which bars a natural parent or a relative of that
parent from inheriting thvough a child bom out of
wedlock on the basis of the parent/child relationship
unless the parent or relative acknowledged the child
and contributed to the support or care of the child.
(Superior Cowrt of Santa Barbara County, No.
B216236, Thomas Pearce Anderle, Judge.) The Court

of Appeal, Second Dist,, Div. Six, No. B128933,
reversed, '

The -Supreme Court affirmed the judgment of the
Court of Appeal. The court held that, since the father
had acknowledged the decedent as his child and
contributed to his support, the decedent's half siblings
were not subject to the restrictions of Prob. Code, §
6452, Although 1o statutory definition of

"acknowledge" eppears in Prob./Code, § 6452, the
word's conumon meaning is: to admit to be true or as

stated; to confess. Since the decedent's father had
confessed paternity in the 1941 bastardy proceeding,
he had acknowledged the decedent under the plain
terms of the statute, The court also held that the 1941
Ohio judgment established the decedent's biological
father as his natural parent for purposes of iritestate
succession under. Prob. Code, § 6453, subd. (b).
Since the identical issue was presented both in the
Ohio proceeding and in this California proceeding,
the Ohio proceeding bound the parties *905 in this
proceeding. (Opinion by Baxter, I., with George, C.
1., Kennard, Werdegar; and Chin, IJ., concurring.
Concurring opinion by Brown, I. (see p. 925).)

HEADNOTES .

Classified to California Digest of Official Reports

" (la, 1b, e, 1d) Parent and Child § 18--Parentage of

Children-- Inheritance Rights--Parent's
Acknowledgement - of Child Bom Out of -
Wedlock:Descent and Distribution §  3--Persons

Who Take--Half Siblings of Decedent.

In a proceeding to determine entitlement to an
intestate estate, the trial court erred in finding that the
half siblings of the decedent were precluded by Prob.
Code, §_ 6452, from sharing in the intestate estate,
Section 6452 bars & natural parent or a relative of that
parent from inhériting through a child born ot of
wedlock unlegs the parént or relative acknowledged
the child and contributed to that child's support or
care. The decedent's biologicel father had paid court-
ordered child support for the decedent until he was 18
years old, Although no statutory definition of
"acknowledge" appears in § _ 6452, the word's
common meaning is:'to admit to be true or as stated;
to confess: Since- the decedent's father had ‘appeared
in a 1941 bastardy proceeding in ancther state, where
he confessed paternity, he had acknowledged the
decedent under the plain terms of :§ - 6452. Further,
even though the father had not had contact with the
decedent and had not told his other children zbout
him, the record disclosed no evidence that he
disavowed paternity to anyone with knowledge of the
circumstances. Neither the language nor the history
of § 6452 evinces a clear intent to make inheritance
contingent upon the decedent's awareness of the
relatives who claim an inheritance right. '

[See 12 Witkin, Summary of Cal. Law (9th ed. 1990)

Copr. © Bancrofi-Whitney and West Group 1998
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Wills and Probate, § § 153, 1534, 153B.]

(2) Statutes §
Legislative Intent.

In statutory construction cases,. & court's fundamental
task is to ascertain the intent of the lawmakers so as

29--Construction--Language--

to effectuate the purpose of the statute. A court -

begins by examining the statutory language, giving
the words their usual and ordinary meaning. If the
terms of the statute are unambiguous, the court
presumes the lawmakers meant what they said, and
the plain meaning of the languape governs: If there is

ambiguity, however, the court may then look to -

extrinsic sources, including the *906 ostensible
objects to be achieved and the legislative history. In
such cases, the court selects the construction that
. comports most closely with the apparent intent of the
Legislature, with a view to promoting rather than
defeating the general purpose of the statute, and

avoids an interpretetion that would lead to absurd
CONSEqUEences. -

(3) Statutes §  46--Construction--Presumptions--
Legislative Intent--Judicial Construction of Certain
Lanpuage.

When legislation has been judicially construed and a
subsequent statute on the same or an analogous
subject uses identical or substantially similar
language, a court may presume that the Legislature
intended the same construction, unless a contrary
intent clearly eppears.

(4) Statutes §  20--Construction--Judicial Function.
A court may not, under the guise of interpretation,
insert qualifying provisicns not included in a statute.

{5a, 5b) Parent:and Child § 18--Parentage of

Children--Inheritance  Rights--Determination  of
Matural Parent. of  Child Born Out of
Wedlock:Descent and Distribution §  3--Persons

‘Who Take--Half Siblings of Decedent. -

In a proceeding to determine entitlement to an
intestate estate, the trial court efred in finding that the
half siblings of the decedent, who had been born out
of wedlock, were: precluded by Prob, Code, § 6453
(only "natural parent" or relative can inherit through
intestate child); from sharing in the intestate estate.
Prob, Code, § 6453, subd..(b), provides that a natural
parent and child relationship may be established
through Fam. Code, § 7630, subd. (c), if & court
order declaring paternity -was entered during the
father's lifetime. The decedent's father had appeared
in a 1941 bastardy proceeding in Ohio, where he
confessed paternity. If a valid judgment of paternity
is rendered in Ohio, it generally is binding on

Page 2

California courts if Ohio had jurisdiction over the
parties and the subject matter, and the parties were
given reasonable notice and an opportunity to be
heerd. Since the Ohio bastardy proceeding decided
the identical issue presented in this ‘California
proceeding, the Ohio proceeding bound the parties in’
this proceeding. Further, even though the decedent's
mother initiated the basterdy proceeding prior to
adoption of the Uniform Paréntage Act, and all
procedural requirements of Fam, Code, § 7630, may
not have been followed, that judgment was still
binding in this proceeding, since the issue
adjudicated was identical to the issue that would have
been presented in ap action brought pursuant to the
Uniform Parentage Act.

(6) Judgments §  B6--Res Judicata--Collateral
Estoppel--Nature of Prior Proceeding--Criminal
Conviction on Guilty Plea.

A’trial *907 court in a ¢ivil proceeding may not give
collateral estoppel effect to a criminel conviction
involving the same issues if the conviction resulted
from a guilty.plea, The issue of the defendant's guilt
was not fully litigated in the prior criminal
proceeding; rather; the plea bargain mey reflect
nothing - more’ than 2 compromise instead of an
ultimate determination of his or her giilt. The
defendant's due process right to a civil hearing thus
outweighs any countervailing need to limit litigation
ar conserve judicial resources.

(7) Descent and Distribution § 1--Judicial Function.
Succession of estates is purely a matter of stamtory
regulation, which cannot be changed by the courts,
COUNSEL

Kitchen & Turpin, David C. Turpin; Law Office of
Herb Fox and Herb Fox for Objector and Appellant.

' Mullen & Henzell and Lawrence T. Soremsen for

Petitioner and Respondent.

BAXTER, J.

Section 6452 of the Probate Code (all -statutory
references are to this code unless otherwise indicated)
bars 2 “natural parent" or a relative of that parent
from inheriting through a child born out of wedlock
on the basis of the parent end child relationship
unless the .parent or relative "acknowledged the
child” and "contributed to the support or the care of
the child.” In this case, we must determine whether

Copr. © Bancroft-Whitney and West Group 1998
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section 6452 precludes the half siblings of a child
born out of wedlock from sharing in the child's
intestate estate where the record is undisputed that
their father appeared in an Ohio court, admitted
paternity of the child, and paid court-ordered child
support until the child was 18 years old. Although the
father and the out-of-wedlock child apparently never
met or communicated, and. the half siblings did not
learn of the child's existence until after both the child
and the father died, there is no indication that the
father ever denied paternity or knowledge of the out-
of-wedlock child to persons who were aware of the
circumstances.

Since succession to estates is purely a matter of
statutory regulation, our resolution of this issue
requires that we ascertain the intent of the lawmakers
who enacted section 6452. Application of settled
principles of statutory *908 construction compels us
to conclude, on this uncontroverted record, that
section 6452 does not bar the. half siblings from
sharing in the decedent's estate.

Factual and Procedural Background

Denis H. Griswold died intestate in 1996, survived
by his wife, Norma B. Doner-Griswold, Doner-
Griswold petitioned for and 'received letters of
administration and authority to administer Griswold's
modest estate, consisting entirely of separate
property.

In 1998, Doner-Griswold filed a petition for final
distribution, proposing a distribution of estate
property, after payment of attorney's fees and costs,
to berself as the surviving spouse and sole heir.
Francis V. See, & self-described '"forensic
genealogist” (heir hunter) who had obtained an
assignment of partial interest in the Griswold estate
from Margaret Loerz and Danie]l Draves, [FN1]
objected to the petition for final distribution and filed
a petition to determine entitlement to distribution.

FNI California permits heirs to assign their
interests in an estale, but such assignments
are subject to court scrutiny. (See § 11604.)

See and Doner-Griswold stipulated to the foliowing
background facts pertinent to See's entitlement
petition,

Griswold was bom out of wedlock to Betty Jane
Morris on July 12, 1941 in Ashland, Ohio. Ths birth

certificate listed his name as Denis Howard Morris
and identified John Edward Draves of New London,
Ohio as the father. A week after the birth, Morris
filed a "bastardy complaint” [FN2] in the juvenile
court in Huron County, Ohio and swore under oath
that Draves was the child's father. In September of
1941, Draves appeared in the bastardy proceeding
and "confessed in Court that the charge of the
plaintiff herein is true," The court adjudged Draves to
be the "reputed father” of the child, and ordered
Draves to pay medical expenses related to Morris's
pregnancy as well as 85 per week for child support
and maintenance. Draves complied, and for 18 years
paid the court-ordered support to the clerk of the
Huron County court,

FN2 A "bastardy proceeding” is an archaic
term for a paternity sujt. (Black's Law Dict.
(7th ed. 1999) pp. 146, 1148.)

Morris married Fred Griswold in 1942 and moved to
California. She began to refer to her son as "Denis
Howard Griswold," a name he used for the rest of his
life. For many vyears, Griswold believed Fred
Griswold was his father. At some point in time, either
after his mother and Fred Griswold *909 divorced in
1978 or after his mother died in 1983, Griswold
learned that Draves was listed as his father on hig
birth certificate. So far as is known, Griswold made
no attempt to contact Draves or other members of the
Draves family.

Meanwhile, at some point after Griswold's birth,
Draves married in Ohio and had two children,
Margaret and Daniel. Neither Draves nor these two
children bad any communication with Griswold, and
the children did not know of Griswold's existence

until after Griswold's death in 1996..Draves died in

1993. His last will and testament, dated July 22,
1991, made no mention of Griswold by name or other
reference. Huron County probate documents
identified Draves's surviving spouse and two
children-Margaret and Daniel-as the only heirs.

Based upon the foregoing facts, the probate court
denied See's petition to determine entitlement. In the
court's view, See had not demonstrated that Draves
was Griswold's "naturzl parent" or that Draves

"acknowledged" Griswold as his child as requued by
section 6452,

The Court of Appeal disagreed on both points and
reversed the order of the probate court, We granted
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Doner-Griswold's petition for review.,

Discussion
(1a) Denis H. Griswold died without.e will, and kis
estate’ consists solely of separate - property.

Consequently, the integtacy rules codified at sections
6401 and 6402 are implicated. Section 6401,
subdivision - (¢) provides that a surviving spouse's
share of . intesiete separate property is one-hslf
"[w]here the decedent leaves no issue but leaves a
parent or parents or their issue or the issue of either
of them." (§ 6401, subd. {c)(2)(B).) Section 6402,

subdivision (c) provides that the portion of the-

intestate estate’ not passing to the surviving spouse
under section 6401 passes as follows: "If there is no
surviving issue or parent, to the issue of the parents
or either of them, the issue taking equally if they are
gll of the same degree of kinship to the decedent ..."

As noted, Griswold's mother (Betty Jane Morris) and
father {John Draves) both predeceased him. Morris
had no issue other than Griswold and Griswold
himself left no issue. Based on these facts, See
contends that Doner-Griswold is entitled to one-half
of Griswold's estate and -that Dreves's issue (See's
assignors, Margaret and Daniel) are entitled to the
other half pursuant to sections 6401 and 6402.

Because -Griswold was born out of wedlock, three
additional Probate Code provisions-gectionh 6450,
section 6452, and section 6453-must be consndered

*010

As rtelevant here, section 6450 provides that "a
relationship of parent and child exists for the purpose
of determining intestate succession by, through, or
from a person" where "[t]he relationship of parent.

and child exists between a person and-the person's

natural parents, regardless of the marital status of the
natural parents.” (Id., subd. (a).)

Notwithstanding section 6450's peneral recognition
of & parent and child relationship in cases of
unmarried natural parents, section 6452 restricts the
ability of such. parents and their relatives to inherit
from a child as follows: "If a child is born out of
wedlocle, neither a natural parent nor a relative of
that parent inherits from or through the child on the
basis of the parent and child relationship between that
parent and the child unless both of the following
requirements are satisfied: [§ ] (2) The parent or a
relative of the parent acknowledged the child. [{] (b)
The parent or a relative of the parent contributed to
the support or the care of the child." (Italics added.)

Section 6453, in turn, articulates the criteria for
determining whether a person is a "natura] parent"
within the mesning of sections 6430 znd §452. A
more detailed discussion of section 6453 appears
post, at par!B

It is und;sputed here that section 6452 -governs the
determination whether Margaret, Daniel, and See (by
assignmment) -are entitled to inherit from Griswold. It
is alsc uncontroverted that Draves contributed court-
ordered child support for 18 years, thus satisfying -
subdivision (b} of section 6452, At issue, however, is
whether the record estghlishes all the remaining
requirements of section 6432 as a matter of law. First,
did Draves acknowledge Griswold within “the
meaning of section 6452, subdivision (2)7? Second,
did the Obio judgment of reputed paternity establish
Draves as the natural parent of Griswold within the
contemplation of sections 6452 and 64537 We
address these issues in order.

A. Aclmowledgement

As indicated, section 6452 precludes a natural parent
or a relative of that parent from inberiting through a
child born out of wedlock unless the parent or
relative "acknowledged the child." (/d, subd. (a).) Od
review, we must 'determine whether Draves
acknowledged Griswold within the contemplation of
the statute by confessing to paternity in court, where
the record reflects no other acts of acknowledgemefit,
but no disavowals either,

(2) In statutory construction cases, our fundamental
task is to ascertain the intent of the lawmakers so as
to effectuate the purpose of the statute. (Deny v. City
of Fontana (2001) 25 Caldth 268, 272 [*911105
CelRpir2d 457, 19 P.3d 1196].) "We begin by
examining the statutory language, giving the words
their usual and ordinary meaning." (/bid.; People v.
Lawrence (2000Y 24 Cal.4th 219, 230 [99 Cal Rptr.2d
570, 6 P.3d 228].) If the terms of thie statute are
unambiguous, we presume the lawmakers meant
what they said, and the plain meaning of the language
govems (Day v. City of Fontana, supra, 25 Cal.4th

at p, 272; People v. Lawrence, supra, 24 Cal.4th at
pp. 230-231.) If there is ambiguity, however, We may
then look to extrinsic sources, including the
ostensible objects to be achieved and the legislative
history. (Day v. City of Fontana, supra, 25 Cal.4th at
p. 272.) In such cases, we " ' “select the construction
that comports most closely with the apparent intent of
the Legislature, with a view to promoting rather than
defeating the general purpose of the statute, and
avoid en interpretation that would lead to ebsurd
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consequences.” ' " (Ibid.)

(lb) Section 6452 does not define the word
"acknowledged." Nor does any other provision of the
Probate Code. At the outset, however, we may
logically infer that the word refers to conduct other
than that described in subdivision (b) of section 6452
i.e., contributing to the child's support or care;
otherwise, subdivision (a) of the statute would be
surplusage and unnecessary.

Although no statutory definition appears, the
common meaning of "acknowledge " is "to admit to
be true or as stated; confess." (Webster's New World
Dict. (2d ed. 1982) p. 12; see Webster's 3d New
Internat. Dict. (1981) p. 17 ["to show by word or act
that one has knowledge of and agrees to (a fact or
truth) ... [or] concede to be teal or true .. [or]
admit"].) Were we to ascribe this common meaning
to the statutory language, there could be no doubt that
section 6452's acknowledgement requirement is met
here. As the stipulated record reflects, Griswold's
natural mother initiated a bastardy proceeding in the
Obhio juvenile court in 1941 in which she alleged that
Draves was the child's father. Draves appeared in that
proceeding and publicly " confessed" that the
allegation was true. There is no evidence indicating
that Draves did not confess knowingly and
voluntarily, or that he later denied paternity or
knowledge of Griswold to those who were aware of
the circumstances, [FN3] Although the record
establishes that Draves did not speak of Griswold to
Margaret and Daniel, there is no evidence suggesting
he sought to actively conceal the facts from them or
anyone else.- Under the plain terms of section 6452
the only sustainable conclusion on this record is that
Draves acknowledged Griswald,

FN3 Huron County court documents
indicate that at least two people other than
Morris, one of whom appears to have been a
relative of Draves, had knowledge of the
bastardy proceeding,.

Although the facts here do not appear to raise any
ambiguity or uncertainty as to the statute's
application, we shall, in an abundance of caution,
*912 test our conclusion against the general purpose
and legislative history of the statute. (See Day v, City
of Fontana, supra, 25 Caldth at p. 274: Powers v.
City of Richmond (1995) 10 Cal.4th 85, 93 [40
Cal Rptr.2d 839, 893 P.24d 1160).

The legislative bill proposing enactment of former
section 6408.5 of the Probate Code (Stats. 1983, ch.
842, § 55, p. 3084, Stats. 1984, ch. 892, § 42, p.
3001), the first modern statutory forerunner to section
6452, was introduced to effectuate the Tentative
Recommendation Relating to Wills and Intestate
Succession of the California Law Revision
Commission (the Commission). (See 17 Cal. Law
Revisiod Com. Rep. (1984) p. B67, referring to 16
Cal. Law Revision Com. Rep. (1982) p. 2301.)
According to the Commission, which had been
solicited by the Legislature to study and recommend
changes to the then existing Probate Code, the
proposed comprehensive legislative package to
govern wills, intestate succession, and related matters
would "provide rules that are more likely to carry out
the intent of the testator or, if 2 person dies without 2
will, the intent a decedent without 2 will is most
likely to have had" {16 Cal. Law Revision Com.
Rep., supra, at p. 2319.) The Commission also
advised thet the purpose of the legislation was to
“make probate more efficient and expeditious.”
(fbid.) From all that appears, the Legislature shared
the Commission's views in cnoacting the legislative
bill of which former section 6408.5 was a part. (See
17 Cal. Law Revision Com. Rep., sugra. at p. 867.)

Typically, disputes regarding parental
acknowledgement of a child born out of wedlock
involve factual assertions that are made by persons
who are likely to have direct financial interests in the
child's estate and that relate to events occurring long
before the child's death. Questions of credibility must
be resolved without the child in court to corroborate
or rebut the claims of those purporting to have
witnessed the parent's statements or conduct
concerning the child. Recognition that an in-court
admission of the parent and c¢hild relationship
constitutes powerful evidence of an
acknowledgement under section 6452 would tend to
reduce litigation over such matters and thereby
effectuate the legislative objective to "make probate
more efficlent and expeditious." (16 Cal. Law
Revision Com. Rep., supra, at p. 2319.)

Additionally, construing the acknowledgement
requirement to be met in circumstances such as these
is neither illogical nor absurd with respect to the
intent of an intestate decedent, Put another way,
where a parent willingly acknowledged patemity in
an action initiated to establish the parent-child
relationship and thereafter was never heard to deny
such relationship (§ 6452, subd. (2)), and where that
parent paid all court-ordered support for that child for
18 vears (id., subd. (b)), it cannot be said that the
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participation *913 of that parent or his relative in the
estate of the deceased child is either (1) so illogical
that it cannot represent the intent that one without a
will is most likely to bave had (16 Cal. Law Revision
Com Rep.; supra, gt p. 2319) or (2) "so absurd as to
make it manifest that it could not have been intended"
by the Legislature (Estate of De Cigaran (1907) 150
Cal. 682, 688 [89 P. 833] [construing Civ. Code,
former § 1388 es entitling the illegitimate half sister

of an illepitimate decedent to inherit her entire

intestate separate property to the exclusion of the
decedent's surviving husband]}:

There is a dearth of-case law pertaining 1o section

6452 or its predecessor statutes, but what little there

is supports the foregoing construction. Notably,
Lozano v. Scalier (1996) 51 Cal.App.4th 843 [59
Cal.Rptr.2d 346] {Leczanc), the only prior decision
directly addressing section 6452's acknowledgement
requirement, declined to 1ead  the statute as
necessitating more: than what its piam terms call for. -

In Lazano the-issue was whethcr the trial court erred -

in allowing the plaintiff, who was the natural father
of & 10-month-old child, to-pursue a wrongful death
action arising out of the child's accidental death. The
wrongful death statute provided that where the
decedent left no spouse or child, such an action may
be brought by the persons "who would be entitled to

the property of the decedent by intestate succession.” -

(Code Ciy. Proc., § 377.60, subd. (a}.) Because the
child had been born out of wedlock, the plaintiff had
no right to succeed to the estate unless he had both

"acknowledged the child " and "contributed to the -

. support or the care of the child" as required by
section 6452, Lozano upbeld the trial court's finding
of acknowledgement in light of evidence in the
record that the plaintiff had signed as "Father" on a
medical form five months before the child's birth and
had repeatedly told family members and others that
he was the child's father. (Lozano, supra, 51

Cal.App.4th at pp. 845, 848.)

Significantly, Lozano rejedted arguments that an
acknowledgement under Probate Code section 6452

must be (1) a witnessed writing and (2) made after

the child was born so that the child is identified. In
doing so, Lozano initially noted there were no such
requirements on the. face of the statute. (Lozano,

supra, 51 Cal.App.4th at p. 848.) Lozano next locked

to the l:nstory of the statute and made two
observations in declining to read such terms into the
statutory language. First, even though the Legislature
had previously required a witnessed writing in cases

where an illegitimate child scught to inherit from the

father's estate, it repealed such requirement in 1875 in
an apparent effort to ease the evidentiary proof of the
parent-child relationship. (/bid.) Second, other
statutes that required a parent-child relationship
expressly contasined more formal acknowledgement
requirements for the assertion of certein other rights
or privileges. (See id. at p. 849, citing *914Code Civ, .
Proc., § - 376, subd. {c), Health & Saf Code, §

102750, & Fam. Code, § 7574.).Had the Legislature

wanted to impose more stringent requirements for an -
acknowledgement under section 6452, Lozano

reasoned, it certainly had precedent for doing so..

(Lozano, supra 51 Cal. Apg 4th at p. 840.)

Apart from Probate Code sectmn 6452, the
Legislature  had  previously  imposed an
aclmowledgement requirement in the context of a
statute providing that a father could legitimate a child
born out of wedlock for all purpeses "by publicly
acknowledging it a8 his own." (See Civ. Code, former
§ 230.) [FN4] Since that statute dealt with an
analogous , subject- and- employed a substantially
similar phrase; we address the case law construing
that legislation below.

FN4 Former section 230 of the Civil Code
provided: "The father of an illegitimate
child, by publicly acknowledging it as his
own, receiving it as such, with the consent..
of his wife, if he is married, into his family,
and otherwise treating it as if it were a
legitimate child, thereby adopts it as such;
and-such child is thereupon deemed for all
purposes legitimate from the time of its
birth; The foregoing provisions of this
Chapter do not epply.to such an adoption."
(Enacted 1 Cal. Civ, Code (1872) § 230, p.
68, repealed by Stats, 1975, ch, 1244, § 8

p. 3196.)

In 1975, the Le.g:slature e.nacted California's
Uniform Parentage Act, which abolished the
concept of legitimacy and replaced it with
the concept of parentage. (See Adoption of
Kelsey S. (1992) 1 CalAth 816, 828-829 [4
Cal.Rptr.2d 615, 823 P.2d 12161.)

In Biythe v. Ayres (1892) 96 Cal. 532 [31 P. 915],
decided over a century 2go, this court determined that
the word "acknowledge," as it eppeered in former
section 230 of the Civil Code, bad no technical
meaning. (Biythe v. Ayers, supra, 96 Cal, at p. 577.)
We therefore employed the word's common meening,
which was " 'to own or admit the knowiedge of' "
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{(/bid. [relying upon Webster's definition]; see also
Esiate of Gird (1910) 157 Cal. 534, 342 (108 P.
4991.) Not only did that definition endure in case law
addressing legitimation (Estate of Wilson (1958) 164
Cal. App.2d 385, 388- 389 [330 P.2d 452); see Estafe
of Gird, supra, 157 Cal. at pp. 542- 543), but, as

discussed, the word retains virtually the same
meaning in general usage today-"to admit to be true
or as stated, confess." (Webster's New World Dict,,
supra, 2t p. 12; see Webster's 3d New Internat. Dict,
supra, at p. 17.)

Notably, the decisions construing former section 230
of the Civil Code indicate that its public
acknowledgement requirement would have been met

where a father made a single confession in court to -

the paternity of a child.

In Estate of McNamara (1919} 181 Cal. 82 [183 P,
552, 7 ALL.R. 3131, for example, we were cmphatic
in recognizing that a single unequivocal act could
satisfy the acknowledgement requirement for
purposes of statutory legitimation, Although the
record in that case had contained additional evidence
of the father's acknowledgement, we focused our
attention on his *915 one act of signing the birth
certificate and proclaimed: "A more public
acknowledgement than the act of [the decedent] in
signing the child's birth certificate describing himself
as the father, it would be difficult to imagine." (/d. at
pp. 97-08.)

Similarly, in Estate of Gird, supra, 157 Cal. 534, we
indicated in dictum that "a public avowal, made in
the  courts" would constitute a  public
aclmowledgement under former section 230 of the
Civil Code. (Estate of Gird, supra, 157 Cal. at pp.
542-543 )

Finally, in Wong v. Young (1947) 80 Cal App.2d 391
(181 P.2d 741], a man's admission of paternity in a
verified pleading, made in an action seeking to have
the man declared the father of the child and for child
support, was found to have satisfied the public

acknowledgement requirement of the legitimation '

statute. (Jd. at pp. 393-394.) Such admission was also
deemed to constitute an acknowledgement under
former Probate Code section 253, which had allowed
illegitimate children to inherit from their fathers
under an acknowledgement requirement that was
even more siringent than that contained in Probate
Code section 6452. [FNS] (Weng v. Young, supra, 80
Cal. App.2d at p.394; see also Esiate of De Laveoga
{1904} 142 Cal. 158, 168 [75 P. 790] [indicating in
dictum that, under a predecessor to Probate Code

gection 255, father sufficiently acknowledged an
illegitimate child in a single witmessed writing
declaring the child as his son].} Ultimately, however,
legitimation of the child under former section 230 of
the Civil Code was not found because two other of
the statute's express requirements, i.e., receipt of the
child into the father's family and the father's
otherwise treating the child as his legitimate child
(see ante, fn. 4), had not been established, (Wong v.

Young, supra, 80 Cal.App.2d at p. 394.)

FN5 Section 255 of the former Probate Code
- provided in pertinent part: " ' Every
illegitimate child, whether botn or conceived
but unbomm, in the event of his subsequent
birth, is an heir of his mother, and also of the
person who, in writing, signed in the
presence o©of a competent  witness,
aclmowledges himself to be the father, and
inherits his or her estate, in whole or in part,
as the case may be, in the same manner as if
he had been bomn in lawful wedlock ...." "

(Estate of Ginochio (1974) 43 Cal. App.3d

412, 416 [117 CalRpfr, 565]. italics
omitted.)

Although the foregoing authorities did not involve
section 6452 their views on  parental
acknowledgement of ocut-of-wedlock children were
part of the legal landscape when the first modern
statutory forerunner to that provision was enacted in
1985. (See former § 6408.5, added by Stats. 1983,
ch. 842, § 55, p. 3084, and amended by Stats. 1984,
ch. 892, § 42, p. 3001.) (3) Where, as here,
legislation has been judicially construed and a
subsequent statute on the same or .an analogous
subject uses identical or substantiaily similar
language, we may presume that the Legislature
intended the *916 same construction, unless a
contrary intent clearly appears. (fn re Jerry B {1994)
29 Cal.App.4th 1432, 1437 [35 Cal.Rptr.2d 155]; see
also People v. Masbruch (1996) 13 Cal.4th 1001,
1007 [55 Cal.Rptr.2d 760, 920 P.2d 705]; Belridge

© Farms v. Agricultural Labor Relations Bd, (1978) 21

Cal.3d 551, 557 [147 Cal.Rptr. 165, 580 P.2d 665].)
(1c) Since no evidence of a contrary intent clearly
appears, we may reasonably infer that the types of
acknowledgement formerly deemed sufficient for the
legitimation statute {and former § 2535, as well)
suffice for purposes of intestate succession under
section 6452, [FN6]
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FNG Probate Code section  6452's
acknowledgement requirement differs from
that found in former section 230 of the Civil
Code, in that section 6452 does not reguire &
parent to "publicly" acknowledge a child

born out of wedlock. That difference, .

however, fails to accrue 1o Doner-Griswold's
benefit. If anything, it suggests that the
acknowledgement contemplated in section
6452 encompasses & broader spectrum of

conduct than that associated with the
legitimation statute.
Doner-Griswold disputes . whether the

acknowledgement required by Probate Code section
6452 may be met by a father's single act of
acknowledging a child in court. In her view, the
requirement contemplates a situation where the father
establishes an ongoing parental relationship with the
child or otherwise acknowledges the child's existence
to his subsequent wife and children, To support this
contention, she relies on three other authorities
addressing aclknowledgement under former section
230 of the Civil Code: Biythe v. Ayers, supra, 96 Cal,
532, Estate of Wilson, supra, 164 Cal.App.2d 383,
and Estate of Maxey (1967) 257 Cal. App.2d 391 [64
Cal.Rptr. 8371.

In Blythe v. Ayres, supra, 96 Cal. 532, the father
never saw his illegitimate child because she resided
in another country with her mother. Nevertheless, he
"was garrulous upon the subject" of his paternity and
"it was his common topic of conversation." (/4. at p.
" 577.) Not only did the father declare the child to be
his child, "to all persons, upon all cccasions," but at
his request the child was named and baptized with his
surname. (Jbid.) Based on the foregeing, this court
remarked that "it could almost be held that he shouted
it from the house-tops." (/bid.) Accordingly, we
concluded that the father's public acknowledgement
under former section 230 of the Civil Code could
"hardly be considered debatable." (Blythe v. Ayres,
supra, 96 Cal. at p. 577.)

In Estate of Wilson, supra, 164 Cal.App.2d 385, the
evidence showed that the father had acknowledged to
his wife that he was the father of a child bomn to
another woman,' (Jd. at p. 389.) Moreover, he had
introduced the child as his own on many occasions,
including &t the funeral of his mother, {/bid.) In light
of such evidence, the Court of Appeal upheld the trial
courts finding that the father had publicly
acknowledged the child within the contemplation of
the jegitimation statute. *917

Page 8

In Estate of Maxey, supra, 257 Cal.App.2d 391, the
Court of Appeal found ample evidence supporting the
tria] court's determination that the father publicly
acknowledged his illegitimate son for purposes of
legitimation. The father had, on several occasions,
visited the house where the child lived with his
mother and asked about the child's school attendance
and general welfare. (4. at p. 397.) The father also,

‘in the presence of others, had asked for permission to

take the child to his own home for the summer, and,
when that request was refused, said that the child was
his son and that he should have the child part of the
time. (/bid.) In addition, the father had addressed the

child as his son in the presence of ather persons.
(Ihid.)

Doner-Griswold correctly points out that the
foregoing decisions illustrate the principle that the
existence of acknowledgement must be decided on
thé circumstances of each case. (Estate of Baird
(1924) 153 Cal. 225, 277 [223 P. 974],) In those
decisions, however, the respective fathers had not
confessed to paternity in a legal action.
Consequently, the courts locked to what other forms
of public’ acknowledgement had been demonstrated
by fathers. (See also Lozane, supra, 51 Cal.App.4th
843 [examining father's acts both befere and after
child's birth in ascertaining acknowledgement under

§ 6452])

That those decisions recognized the wvalidity of
different forms of acknowledgement should not
detract from the weightiness of a father's in-court
acknowledgement of & child in an action seeking to
establish the existence of a parent and child
relationship. (See Estate of Gird, supra, 157 Cal. at
pp. 542-543; Wong v. Young, supra, 80 Cal. App.2d at
pp. 393-394) As aptly noted by the Court of Appeal
below, such an acknowledgement is a critical one that
typically leads to a paternity judgment and a legally
enforceable obligation of support. Accordingly, such
acknowledgements carry as much, if not preater,
significance than those made to certain select persons
(Estate of Maxey, supra, 257 Cal.App.2d at p. 397) or

" "shouted ... from the house-tops " {Blythe v. Ayres,

supra, 96 Cal. atp. 577).

Doner-Griswold's authorities do not persuade us that
section 6452 should be read to require that a father
have personal contact with his out-of-wedlock child,
that he make purchases for the child, that he receive
the child into his home and other family, or that he
treat the child as he does his other children. First and
foremost, the language of section 6452 does not
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support such requirements. (See Lozano, supra, 51
Cal.App.4th at p. 848.) (4) We may not, under the
guise of interpretation, insert qualifying provisions
not included in the statute. {California Fed Savings
& Loan Assn. v. City of Los Angeles (1995} 11
Cal.4th 342, 349 [45 CalRptr2d 279, 902 P.2d
2971)

(1d) Second; even though Blythe v. Ayres, supra, 96

Cal. §32, Eslate of Wilson, supra, 164 Cal.App.2d
385, and Estate of Maxey, supra, *918257

Cal.App:2d 391, variously found such factors
significant for purposes of legitimation, their
reasoning appeared to flow directly from the express-
terms of the controlling statute. In confrast to Probate
Code section 6452, former section 230 of the Civil
Code provided that the legitimation of a child born
out of wedlock was dependent upon three distinct
conditions; (1) that the father of the child "publicly
acknowledg{e] it as his own"; (2) that he "receiv[e] it
as such, with the consent of his wife, if he is married, -
into his family"; and (3) that he "otherwige treat[] it
as if it were a legitimate child." (dnte, fn. 4; see
Estate of De Laveaga, supra, 142 Cal. at pp. 168-169
[indicating that although father acknowledged his
illegitimate -son in .a single witnessed writing,
legitimation statute was not satisfied- because the-
father never-received the child into his family and did
not freat the child as if be were legitimate].) That the
legitimation  statute contained such explicit
requirements, while gection ;6452 requires only a
natural parent's acknowledgement of the child and
contribution toward the child's support or care,
strongly suggests that the Legislature did not intend
for the latter provision to mirrer the former in all the
particulars identified -by Doner-Griswold.. (See
Lozano, supra, 51 Cal.App.4th at pp:. 848-849:
compare with Fam. Code, § 7611, subd. (d) (2 man is
"presumed” to be the natura! father of a child if "[hle
receives the child into his-home and openly bolds out
the chxld ag his natural Chlld"] )

In an attempt to negate the significance of Dravess
in-court confession of paternity, Doner-Griswold
emphasizes the circumstance that Draves did not tell
his two other children of Griswold's existence. The
record here, however, stands in shafp contrast to the
primary authority she offers on this point. Estate of
Baird, supra, 193 Cal. 225, held there was no public
acknowledgpement under former section 230 of the
Civil Code where the decedent admitted paternity of
a child to the child's mother end their mutual
acquaintances but actively concealed the ' child's
existence and his relationship to the child's mother
from his own mother and sister, with whom he had

intimate and affectionate relations. In that case, the
decedent not only failed to tell his relatives, family

- friends, and business associates of the child (193 Cal.

at p. 252), but he affirmatively denied paternity to 2
half brother and to the family coachman (id_at p.
277). In addition, the decedent and the child's mother
masqueraded under & fictitious name they assumed
and gave to the child in order to keep the decedent's
mother and siblings-in ignorance of the relationship.
(Id4. at pp. 260-261.) In finding that a public
acknowledgement had not been established on such
facts, Estate of Baird stated: "A distinction will be -
recognized between a mere failure to disclose or
publicly acknowledge paternity and a willful
misrepresentation in  regard to it in  such
circumnstances there must be.  nc purposeful
concealment of the fact of patermty " (Id. at p. 276)
*919

Unlike the situation in Estate of Baird, Draves
confessed to paternity in a formal legal proceeding.
There is no evidence that Draves thereafier
disclaimed his relationship to Griswold to people
aware of the circumstances (see ante, fn. 3}, or that
he affirmatively denied he was Griswold's father.
despite his confession of paternity in the Ohio court
proceeding. Nor is there any suggestion that Draves
engaged in contrivances to prevent the discovery of
Griswold's . existence. In light of the obvious
dissimilarities, Doner-Griswold's relience on Estate
of Baird is misplaced. .

Estate of Ginochio, supra, 43 CalApp.3d 412,
likewise, is inapposite. That case held that a judicial
determination of paternity following a vigorously
contested  hearing did not establish an
acknowledgement sufficient to allow an illegitimate
child to inherit under section 255 of the former
Probate Code. (See ante, in. 5.) Although the court
noted that the decedent ultimately paid the child
support ordered by the court, it emphasized the
circumstance that the decedent was declared the
child's father against his will and at no time did he
admit he was the father, or sign any writing
acknowledging publicly or privately such fact, or
otherwige  have contact with the child, (Estate of
Ginochio, supra, 43 Cal.App.3d at pp. 416-417.)
Here, by contrast, Draves did not contest paternity,
vigorously er otherwise. Instead, Draves stood before
the court and openly admitted the parent and child
relationship, and the record discloses no evidence
that he subsequently disavowed such admission to
anyone with knowledge of the circumstances. On this
record, szction 6452's acknowledgement requirement
has been satisfied by a showing of what Draves did
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and did not do, not by the mere fact that paternity had
been judicially declared.

Finally, Doner-Grisweld contends that ‘a 1996

amendment of section 6452 evinces the Legislature's -

unmistakaeble intent that a decedent's estate may not
pass to siblings who bad no contact with, or were
totally unlnown to, the decedent, As we shall
explain, that contention proves too much.

Prior to 1996, section 6452 and a predecessor statute,
former section 6408, expressty provided that their
terms did not apply to "a natural brother or a sister of
the child" bom-out of wedlock. [FN7] In construing
former section 6408, Estate of Corcoran (1992) 7
Cal.App.4th 1099 [9 Cal.Rptr.2d 475] held that a half

sibling was 2 "natural brother or sister" within the .

meaning of such *920 exception. That holding
effectively allowed a half sibling and the issue of
another half sibling to inherit from a decedent's estate
where there had been no parental acknowledgement
or support of the decedent as ordinarily required. In
direct response to Estate of Corcoran, the Legislature
amended section 6452 by eliminating the exception
for natural siblings and their issue. (Stats. 1996, ch.
862, § 135; see Sen. Com. on Judiciary, Analysis of
Assem. Bill No. 2751 (1995-1996 Reg. Sess.) as
amended June 3, 1996, pp. 17-18 (Assembly Bill No.
2751).) According to legislative documents, the
Commission had recommended deletion .of the
statutory exception because it "creates an undesirable
risk that the estate of the deceased out-of-wedlock
child wil! be claimed by siblings with whom the
decedent had no contact during lifetime, and of
whose existence the decedent was unaware." (Assem.
Com. on Judiciary, Analysis of Assem. Bill No. 2751
(1995-1996 Reg. Sess.) as introduced Feb. 22, 1996,
p.-6; see also Sen. Com. on Judiciary, Analysis of
Assem. Bill No. 2751, supra, at pp. 17-18))

FN7 Former section 6408, subdivision (d)
provided: "If a child is born out of wedlock,
neither a parent nor a relative of & parent
(except for the issue of the child or a natural
brother or sister of the child or the issue of
that brother or gister) inherits from or
through the child on the basis of the
relationship of parent and child between that
parent and child unless both of the following
requiremients are satisfied: [ ] (1) The
parent or a relative of the parent
acknowledged the child. [ ] (2) The parent
or a relative of the parent contributed to the
support or the care of the child. " (Stats.

Page 10
6305

1950, ch. 79, § 14, p. 722, italics added.)

This legislative  history does not compel Daoner-
Griswold's construction of section 6452, Reasonably
read, the comments of the Commission merely
indicate its concern over the "undesirable rigk" that
unknown siblings could rely on the statutory
exception to make claims against estates, Neither the
language nor the history of the statute, however,
evinces a clear intent to make inheritance contingent
upon the decedent's awareness of or contact with
such relatives. (See Assem. Com. on Judiciary,
Analysis of Assem. Bill No. 2751, supra, at p. 6; see
also Sen. Com. on Judiciary, Analysis of Assem. Bill
No. 2751, supra, st pp. 17-18.) Indeed, had the
Legislature intended to categorically preclude
intestate succession by a natural parent or a relative
of that parent who had no.contact with or was
unknown to the deceased child, it conld easily have
so stated. Instead, by deleting the statutory excepticn
for natural siblings, thereby subjecting siblings to
section 6452's dual requirements- of
acknowledgement and support, the Legislature acted -
to prevent sibling inheritance under the type of
circumstances presented in Estate of Corcoran,
supra, 7 Cal.App.4dth 1099, and to substantially
reduce the risk noted by the Commission. [FN8] *921

FNB We observe that, under certain former
versions of Ohio law, a father's confession
of paternity in an Ohio juvenile court
proceeding was not the equivalent of a
formal probate court "acknowledgement”
that would have allowed an illegitimate
child to inherit from the father in that state.
(Sec Estate Vaughan (2001) 90 Ohio
St.3d 544 [740 N.E2d 259, 262- 2631)
Here, however, Doner-Griswold does not
dispute that’ the right of the succession
claimants to succeed to Griswold's property
is governed by the law of Griswold's
domicile, i.e., California law, not the law of
the claimants' domicile or the law of the
place where Draves's acknowledgement
occurred. (Civ. Code. § § 755, 946; see
Estate of Lund (1945) 26 Cal.2d 472, 493-
496 [159 P.2d 643, 162 A.L.R, 6061 [where
father died domiciled in California, his out-
of-wedlock son could inherit where all the
legitimation requirements of former § 230
of the Civ. Code were met, even though the
acts of legitimation occurred while the father
and son were domiciled in two other states
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wherein such . acts

sufficient].)

were not legally

B. Requirement of a Natural Parent and Child
Relationship

(58) Section 6452 limits the ability of a "natural
parent" or "a relative of that parent” to inherit from or
through the child "on the basis of the parent and child
relationship between that parent and the child."

Probate Code section 0453 restricts the means by
which a relatipnship of a natural parent te a child
may be established for. purposes of intestate
succession. [FN9] (See Estate of Sanders (1992) 2

Cal.App.4th - 462, 474-475 [3_CalRptr2d 5361
Under section 6453 spbdw:smn {a), a natural parent

and child relationship is established where the .

relationship is, presumed under the Uniform
Parentage Act and not rebutted. (Fam. Code, § . 7600
et seq.) It is undxsputed, however, that none of those
presummptions applies in this case,

FN9 Section 6453 provides in full: "For the

. purpose of determining whether a person is

a 'natural parent' as that term is used is this -

chapter: [{ ] (2) A natural parent and child
relationship is established . where that

relatlonshlp is presurned and not rebutted .

pursuant to the Uniform Parentage Act, Part

3 (commencing with Section 7600) of
Division 12 of the Family Code. [{] (b) A

natural parent and child relationship may be

established pursuant to any other provisions

of the Uniform Parentage Act, except that

the relationship may not be established by
an.action under subdivision (c) of Section
1630 of the Family Code unless any of the
following conditions exist: [§ ] (1) A court

. order was entered during the father's lifetime
declaring paternity. [] ] (2) Paternity is
established by clear and convincing
evidence that the father has openly held out
the child as his own. {f ] (3) It was
impossible for the father to hold out the
child as his own and patetnity is established
by clear and convincing evidence."

Alternatively, and as relevant here, under Probate
Code section 6453, subdivision (b), a natural parent
and child relationship may be established pursuant to.

sectlon 7630, subdivision (c) of the Family Code, | |

]

[FN10] if a court order was entered during the

father's lifetime de.clanng patermty [FNll] {§ 6453,
subd. (b)(l))

FN10 Family _Code section 7630,
subdivision (c) .provides in pertinent part:
"An action to determine the existence of the
father and child relationship with respect to
a child who bas no presumed father under
Section 7611 ... may be brought by the child
or personal representative of the child, the
Department of Child Support Services, the
. .mother, or the personal representative or a
‘parent of the mother if the mother bas died
or is a minor, &.man alleged or alleging .
himself to be the father, or the personal
representetive. or e parent of the alleged
father if the elleged father has died or is a
minor. An action under this subdivision
shall be comsolidated with & proceeding
pursuant to Section 7662 if a proceeding has
been filed under Chapter 5. (commencing
with Section 7660). The parental rights of
the alleged . natural father shall be
determined ag get forth in.Section 7664."

FN11 Seé-malces 0o E;ftempt to establish
Draves's natural parent status under other
provisions of section 6453, subdivision (b).

See contends the question of Draves's paternity was
fully and finally adjudicated in the 1941 bastardy
proceeding in Qhio. That proceeding, he *922 argues,
satisfies both the Uniforin Parentage -Act and the
Probate Code, and should be binding on the parties
here.

If a valid judgment of paternity is rendered in Ohio,
it generally is binding on California courts if Ohio
had jurisdiction over the parties and the subject
matter, and the parties were given reasonable notice
and an opportunity to be heard. (Ruddock v. Ohls
1979) 91 Cal.App.3d 271, 276 [154 Cal.Rptr. 871.)
California courts generally recognize the importance
of a final determination of patemity. (E.g., Weir v.
Ferreirg (1997 59 Cal.AppAth 1509, 1520 [70
Cal.Rptr.2d 33] (Weir); Guardianship of Claralyn S,
(1983) 148 Cal.App.3d 81,.85 [195 Cal.Rptr. 646];
cf. Estate of Camp (1901) 13] Cal. 469, 471 (63 P.
736] [same for adoption determinations].)

Doner-Griswold does not dispute that the parties
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here aré in privity with, or claim inheritance through,
those who are bound by the bastardy judgment or are
estopped from attacking it. (See Weir, supra, 39

Cal. App.4th at pp. 1516- 1517, 1521.) Instead, she
contends See has not shown that the igsue adjudicated
in the Ohio bastardy pmceedmg is identical to the
issue presented here, that is, whether Draves was the
natural parcnt of Griswoid.

Although we have found no California case dlrectly
on point, cile Ohid decision has recognized that a
bastardy judgment rendered in Ohio in 1950 was res
judicatd of “any proceeding "that might' have been
brought undet the Uniforin Parentage Act. {(Birman v,
Sproat (1988) 47 Ohio App.3d 65 [546 N.E.2d 1354
1357] [child born out of wedlock had standing to
bring will contest based upon a paternity

determination in a bastardy proceeding brought '

during testator's life]; see also Black's Law Dict.,
supra,” at _pp. 146, 1148 [equating = bastardy
proceeding with B paternity siiit].) ‘Yet another Ohio
decision found that parentage’ proceedings, which had
found a decedent to be the "reputed father” of a child,
[FN12] satisfied an Ohio legitimation statute and.
conferred standing upon the 'illegitimate child to
contest the decedent's will ‘where the father-child
relationship was established prior to the decedent's
death. (Beck v. Jolliff (1984) 22 Ohio App.3d 84 [485
N.E.2d 825, 829]; see also Estate of Hicks (1993} 90
Ohio App.3d 483 [629 N.E.2d ‘1086, 1088:1089]
[parentage issue must be determined prior to the
father's death to the extent the parent-child
relationship is being established under the chapter
governing descent and disttibution].) While we are.
not bound to follow these Ohio authonnes. they
persuade us that the '1941 bastardy proceedmg
decided the identical i 1ssue prasented here

FN12 The term "reputed father” appears to
have reflected the langudge of the relevant
Ohio statute at or about the time of the 1941
bastardy proceeding, (See Sitate ex rel

Discus v. Van Dorn(1937) 56 Qhio App. 82°

[8 Ohio.Op. 393, 10 N.E.2d 14, 16]) *

' Next, Doner-Griswold: argues the Ohio judgment

should not be given res judicata effect because the
bastardy proceeding was guasi-criminal in’ naeture,
*023 It is her position that Draves's confession may
have reflected only a decision to aveid a jury trial
instead of an adjudication of the paternity issue on
the merits.

To support this argument, Doner-Griswold relies
upon Fease v. Pease (1988) 201 Cal.App.3d 29 [246
CalRptr. 762] (Pease). In that case, a grandfather
was sued by his grandchiidren and others in a civil

. action alleging the grandfather's molestation of the

grandchildren. When the
complained against his former wife for
epportionment of fault, she filed a "demurrer
contending " that the 'pgrandfather was collaterally
estopped from asserting the negligent character of his
acts by virtue of his guilty plea it a criminal
proceeding involving the same issues. On appeal, the
judgment dismissing the cross-complaint was
reversed. {6) The appellate court reasoned that a trial
court in & civil procesding may not give ‘coliateral
estoppel effect 16 a-criminal conviction involving the
same issueg if the conviction resulted from a guilty
plea. "The issue of appellant's gilt was not fully
litigated in the prior criminal proceeding; rather,
appellant's plea bargain may reflect nothing -more
than a compromise instead of en’ ultimate
determination of his guilt. Appeliant's due process
right to a hearing thus outweighs any countervailing
need to limit litigation or conserve judicial
resources." (fd. at p. 34, fn. ormitted.)

grandfather  cross-

{5b) Even assuming, for purposes of argument only,
that Pease's reasoning may properly be invoked
where the father's adinission of paternity occurred in
4 bastardy proceeding (see Reamys v, State ex rel
Favors (1936) 53 Ohio App, 19 [6 Ohio Op. 501, 4
NE2d 151, 152] [indicating that & bastardy
proceeding is more civil than criminal in character}),
the circumstances here do not call for its application.
Unlike the situation in Pesase, neither the in-court
admission nor the resulting ‘paternity judgment at
issue i§ being challenged by the father (Draves).
Moreover, neither the father, nor those claiming a
right 'to inherit through him, seek to litigate the
paternity issue. Accordingly, the father's due process
rights are not at issue aénd there is no need to
determine whether such rights might outweigh any
countervailing need to limit litigation or conserve
judicial resources. {See Pease, supra, MLAQE_Q

9341

Additionally, the record fails to support any claim
that Draves's confession merély “reflected a
compromise. Draves, of course, is no longer living
and can offer no explanation as to why he admitted
paternity in the bastardy proceeding. Although
Doner-Griswold suggésts thet Draves confessed to
avoid the publicity of a jury trial, and not becange the
paternity charge had merit, that suggestion is purely
speculative and finds no evidentiary support in the
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Finally, Doner-Griswold argues that See and
Griswold's balf siblings do not have standing to ssek
the requisite pateinity determination pursuant to the
Uniform Parentage Act under gection 7630
subdivision (c) of the Family Code. The questicn
here, however, is whether the judgment in the
bastardy proceeding initiated by Griswold's mother
forecloses Doner-Griswold's relitigation of the
parentage issue.

Although Griswold's mother was not acting pursuant
to the Uniform Parentage Act when she filed the
bastardy complaint in 1941, peither that legislation
nor the Probate Code provision should be construed
to ignore the force and effect of the judgment she
obtained. That Griswold's mother brought her action
to delermine paternity long before the adoption of the
Uniform Parentage Act, and that all procedural
requirements of an action under Family Code section
7630 may not have been followed, should not detract
from its binding effect in this probate proceeding
where the issue adjudicated was identical with the
issue that would have been presented in 8 Uniform

Parentage Act action. (See Weir, supra, 59
CalAppdth at p. 1521} Moreover, a prior

adjudication of paternity does not compromise a
state’s interests in the accurate and efficient
disposition of property at death. (See Trimbie v.
Gordpr (19771430 U.S. 762, 772 & fn. 14 [97 S.Ct.
1459, 1466,. 52 L.Ed.2d 31] [striking down a

provision of a state probate act that precluded a

category of illegitimate children from participating in -

their intestate fathers' estates where the perent-chiid
relationship had been established in state court
peternity actions prior to the fathers' deaths).)

In sum, we find that the 1941 Ohio judgment was a
court order "entered during the father's" lifetime
declaring paternity"” (§ 6453, subd. (b)(1)), and that it
establishes Draves as the natural parent of Griswold

for purposes of intestate succession under section
6452,

Disposition
(7) " 'Succession to estates is purely a matter of
statutory regulation, which camnot be changed by the
courts.' " {Estate of De Cigaran, supra, 150 Cal, at p.
688.) We do not disagree that a natural parent who
does no more than openly acknowledge a child in
court and pay court-ordered child support may not
reflect a particularly worthy predicate for inheritance
by that parent's issue, but section 6452 provides in
unmistakable language that it shall be so. While the

Legislature remains free to récensider the matter and
may choose 1o change the rules of succession at any
time, this court will not do so under the pretense of
interpretation.

The judgment of the Court of Appeal is affirmed.

George, C. I, Kennard, J., Werdegar, J., and Chin,
I, concurred. *925

BROWN, I.

I reluctantly concur. The relevant case law strongly
suggests that a father who admits paternity in court
with no subsequent disclaimers "acknowledge[s] the
child" within the meaning of subdivision (&) of
Probate Code section 6452, Moreover, neither the
statutory language nor the legislative history supports
an alternative interpretation. Accordingly, we must
affirm the judgment of the Court of Appeal,

Nonetheless, I believe our holding today contravenes

the overarching purpose behind our laws of intestate
succession-to carry out "the intent a decedent without
a will is most likely to have had.," (16 Cal. Law
Revision Com. Rep. (1982) p. 2319.) I doubt most
children born out of wedlock would have wanted to
bequeath a share of their estate to a "father" who
never contacted them, never mentioned their
existence to his family and friends, and only paid
court-ordered child support. I doubt even more that
these children would have wanted to bequeath a share
of their estate to that father's other offspring. Finally,
1 have no doubt that most, if not all, children born out
of wedlock would have balked at bequsathing a share
of their estate to a "forensic genealogist."

To avoid such a dubious outcome in the future, I
believe our laws of intestate succession should allow
a parent to inherit from a child born out of wedlock
only if the parent has some sort of parental
connection to that child, For example, requiring a
parent to treat a child born out of wedlock as the
parent's own before the parent may inherit from that
child would prevent today's outcome. (See, e.g.,
Bullock v, Thomas (Miss. 1995) 659 So.2d 574, 577
[z father must "openly treat" a child born out of
wedlock "as his own " in order to inherit from that
child].) Mere importantly, such a reguirement would
comport with the stated purpose behind our laws of
succession because that child likely would have
wanted to give a share of his estats to a parent that
treated him as the parent's own.
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Of course, this court may not remedy this apparent
defect in our intestate succession statutes. Only the
Legislature may make the appropriate revisions. I
urge it to do so here. *926

Cal. 2001.

Estate of DENIS H. GRISWOLD, Deceased.
NORMA B. DONER-GRISWOLD, Petitioner and
Respendent, v. FRANCIS V. SEE, Objector and
Appellant.

END OF DOCUMENT
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RIDEQUT HOSPITAL FOUNDATION, INC.,
Plaintiff and Respondent,
V.
COUNTY CF YUBA etal,, Defendants and
Appellants.

No. C011614.

Court of Appeal, Third District, California.,

Jul 20, 1562, -
SUMMARY

A nonprofit hospital brought an action egainst a
county to recover property taxes it had paid under
protest after the county ‘denied the hospital's
application for the 'welfare exemption (Rev. & Tax.
Code, § 214) on the ground that the hospita) had net
operating revenues’ in excess of 10 percent for the
two tax 'years in question. The trial court granted
summary judgment id favor of the- hOSpltal finding
that a nonprofit hospital that earns stirplus revenues
in excess of 10 percent for a given tax year can still
qualify for the' welfare exemption. (Superior Court of
Yuba County, No. 45090, Robert C, Lénhard, Judge:)

The Court of Appeal affirmed. The court held that
Rev, & Tax. Code  § 214, subd. (a)(1), which
provides that e hospital will not be deemed to be
operated for profit if its operating revenue does not
exceed 10 percent, does not automahcally preclude a
hospital that does have ‘revemue in excess of 10
percent from invoking the wélfare exemption. The
legislative history of the prowsxon, the court held,
indicates that it was fot intéhded to deny exemption
to a nonproﬁt orgamzanon earning excess revenues
for debt retirement, facility’ expansion, or operating
cost connngenmes but merely to require a hospital
earning such excess revenue to afﬁrmatwely show
that, in fact, it is not operated for profit and that it
meets the other statutory conditions for invoking the
exemption. (Opinion by Davis, J,, with Sparks,
Acting P. J., and Nicholson, J., concurring.)

.

HEADNOTES

Classified to California Digest of Official Reports

Page 1

(1a, 1b, X¢, 18) Property Taxes § 24--Exemptions--

Property Used for Religious, Hospital, or Charitable
Purposes—Hospital Barning in Excess of 10 Percent
Revenue.

In a nonprofit hospital's action against & county to
recover property taxes paid under protest, the tfrial
court *215 properly found that the hospital, which
had net operating revenues in excess of 10 percent for
the tax years in question, was not automatically
ineligible for the "welfare exemption" of Rev, & Tax.

Code, § 214. Rev. & Tax. Code, § 214, subd. (a)(l)

provides that a hospital will not be deemed to be
operated for profit if its operating revenue does not
exceed 10 pertent, but does not state the effect of
earnings ifi excess of that amount, The legisletive
history of the provision indicates' that it was not
intended to deny exemption ‘to a mnonprofit
organization eaming excess revenues if those
revenues were to be used for debt retirement, facility
expension, or operatmg cost contmgencms Thus,

while a hospital earnihg such excess revenue does not
receive the benefit of being deemed nonproﬁt, it can
still invoke the exemption if it can show that, in fact,

it is not operated for profit and meets the other
statutory conditions for mvokmg thie axemptlon

[See Cal.Jur.3d, Property Taxcs, § §
Witldn, Summary of Cal. Law
Texation, § § 153, 155.]

18, 20; 9
(Sth ed. 1989)

(2) Taxpayers' Remedies § 14--Proceedings and
Actionis to Recover Taxes Paid--Review--‘Quéstions
of Law--Interpretation of Weélfare Exemption Statute.
In & nonprofit hospital's action against & county to
recover taxes paid under protest, the question of

" whether the hospital qualified for the "welfare

exemption" of Rev. & Tax. Code, § 214, even
though it had eamed surplus revenue in excess of 10
percent for the tax years in question, was a question
of law for the Court of Appeal's mdependent
consideration on review.

(3) Statutes §
Legislative Intent.
In interpreting a statute, the court's function is to
ascertain the intent of the Legislature so as to
effectuate the purpose of the faw. To ascertain such
intent, courts turn first to the words of the statute
itself, and seek to give those words iheir usual and
ordinary meaning. When a court interprets statutory
language, it may neither insert language that has been

29—Construction--LanghaQe--
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omifted nor ignore language that has been inserted.
The language must be construed in the context of the
statutory framework as a whole, keeping in mind the
policies and purposes of the statute, If possible, the
language. should be read so as to conform to the.spirit
of the enactment. If the statute is ambiguous or

uncertain, a court employs various rules of

construction 1o assist in its interpretation.

(4) Property Taxes § 24--Exemptions--Property
Used for Religious, Hospital, or Charitable Purposes-
-Strict Construction of Welfare *216 Exemption
Statute,

The "welfare exemption”.of Rev. & Tax. Code, §
214, like all tax exemption statutes, is to be stnctly
construed to the end that the exen_lptxon ellowed is .
not extended beyond the plain meaning of the
language employed. The rule of strict construction,
however, does not mean that the narrowest possible-
interpretation must be given to the statute, since strict
construction must still be reasonable.

(3) Statutes § .
Legislative Intent,
A fundamental rule of statutory construction is that
the court must agsume that the Legislature knew what
it was saymg ‘and meant ‘what it said. A related
principle is that 2 court will not presume an intent to
legislate by implication. Moreover, when ~ the
Legislature has expressly declared its intent, the
courts must accept that declaration.

46~Construction--Presumptions--

(6) Statutes § 42--Construction--Aids--Opinions of

Attorney General.

Opinions of the Attorney General, while not binding,
are entitled to great weight, and the Legislature is
presumed {0 know of the Attorney General's formal
interpretation of a statute.
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Daniel G. Montgomery, County Counsel, and James
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DAVIS, J.

In this action to recaver property taxes paid under
protest, County of Yuba (County) appeals from 2
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decision in favor of the taxpayer, Rideout Memorial
Hospital (Rideout). Thers is but one issue on appeal:
can a nonprofit hospital that earned surplus revenue
in excess of 10 percent (for a given year) still qualify
for the "welfare exemption" from property taxation in_
light of Revenue and Taxation Code section 214,
subdivision (a)(1)? We hold that it can,

: Backgrouﬁc’i

Revenue and Taxation Code section 214 (section
214) sets forth the “welfare exemption" from
property taxation. For the tax years in question *217
here, the section provided in pertinent part: "(a)
Property used exclusively for religious, hospital,
scientific, or charitable purposes owned and operated
by community chests, funds, foundations or
corporations organized and operated for religious,
hospital, scientific, or charitable purposes is exempt
from taxation if;

"1} 'I‘he owner is not orgamzed or operated for
profit; provided, that in the case of hospitals, such
organization shall not be deemed to be organized or
operated for profit, if during the immediate préceding
fiscal year the excess.of operating revenues,
exclusive of gifis, endowments and grants-in- aid,
over operating expenses shall not have exceeded a
sum equivalent to .10 percent of such operating
expenses. As used herein, operating expenses shall
include depreciation based on cost .of replacement
and amortization of, and interest on, indebtedness.

"(2) No part of the net earnings of the owner inures
to the benefit of any privete shareholder or
individual. :

"(3) The property is used for the actual operation of
the exempt activity, and does not exceed an amount .
of property reasonably necessary to the
accomplishment of the exempt purpose.

"(4) The property is not used or operated by the
owner or by any other person so as to bensfit any
officer, trustee, director, sharcholder, member,
employee, contributor, or bondho]dcr of the owner or
operator, or any other person, through the dlsmbutmn
of profits, payment of excessive. charges
compensations or the more advantageou; pursuit of
their business or profession,

"(5) The j:roperty is not used by the owner or
members thereof for fraternal or lodge purposes, or
for social club purposes except where such use is
clearly incidental to a primary religious, hospital,
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scientific, or charitable purpose.

"(6) The property is irrevocably dedicated to
religious, charitable, scientific, or hospital purposes
and upon the liquidation, dissolution or abandonment
of the owner will not inure to the benefit of any
private person except a fund, foundation or
corporation orgenized and operated for religious,
hospital, scientific, or charitable purposes. ...

“The exemption provided for herein shall be known
as the 'welfare exemption.' " *218

Qur concern centers on section 214, subdivision

(8)(1) (hereafter, section 214(a)(1)). [FN1)

FN1 Section 214(a)}1) was amended
nonsubstantively in 1989 and now provides:
“(a) Property used exclugively for religious,
hospital, scientific, or charitable purpcses
owned and operated by community chests,
funds, foundations or corporations orgamzed
and operated for religicus, hospital,
scientific, or charitable purposes is exempt
from taxation if:[] ] (1) The owner is not
organized or operated for profit: However,
in the case of hospitals, the organization
shall not be deemed to be organized or
operated for profit, if during the immediate
preceding fiscal year the excess of operating
revenues, exclusive of pifts, endowments
and grants-in-aid, over operating expenses
has not exceeded a sum equivalent to 10
percent of those operating expenses, As used
herein, operating expenses .shall include
depreciation based on cost .of replacement
and amortization . of, and interest on,
indebtedness." (Stats. 1989, ch. 1292, § 1.)

In 1985, the . previously undesignated
introductory paragraph of section 214 was
lettered "(a)." (Stats. 1985, ch, 542, § 2, p.
2026.) This change redesignated section
214(1) as 214{a)(1), section 214(2) as
214(a)(2), and 50 on. For the sake of
simplicity we will use the terms “section
214(a)(1)" "section 214{a)(2)" and the like
when referring to the pre- or the post-1985
section 214,

County denied Rideout's applications for the welfare
exemption for the tax vears 1986-1987 and 1987-
1988. Rideout paid the taxes under protest and
applied for a refund. After County denied the refund,
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Rideout sued County.

County contends that Rideout had excess revenues,
under section 214, of 24 and 21 percent for the two
years in question. Rideout concedes that its net
operating revenues under section 214 ‘exceeded 10
percent in each of those two years,

In summary judgment proceedings, the parties
narrowed the issues to the single issue stated above
and the trial court ruled in favor of Rideout. (1)
County argues that Rideout ia automatically
ineligible for the welfare exemption for the years in
question because its net revenues exceeded the 10
percent limitation -of section _214{a)(1). Rideout
counters that the 10 percent provision constitutes a
"safe harbor" for nonprofit hospitals’ by, which the
bospital can be deemed to satisfy gection 214(a)(1),
but that a nonprofit hospitel with revenues over 10
percent can still meet the condition .of section

214{a)1) by showing, pursuant to the general rule,
that it is not organized or operated for profit, We
conclude that Rideout's position is essentially correct.

. Dlscussmn
(2) The issue io thlS case presents a queshon of law
that we consider, independently, (See *219Rudd v.
California Casualty. Gen. _Ins. Co. (1990) 219
Cal.App.3d 948, 951-952 (268 Cal.Rptr. 624}, Burke
Concrete Accessories, Ine. v. Superior Court (1970)
8 Cal.App.3d 773, 774-775 [87 Cal.Rpfr: 6191.)

All property in California is subject to taxation
unless exempted under federal or Celifornia law.
(Cal. Const., art. XTI .§ . 1: Rev. & Tax. Code, §

201; all further references to undesignated sections.. '_

are to the Revenue and Taxation Code unless
otherwise specified.) The constitutional basis for the
"welfare exemption" was added, to the California
Constitution in 1944, as revised nonsubstantively in
1974, it now provides: "The Legislature may exernpt
from property taxation.in whole or in part: [] ] ..
Property used exclusively for religious, hospltal or
charitable purposes.and .owned or held in trust by
corporations or other entities (1) that are orgamzed
and operating for those purposes, (2) that are
nonproﬁt and (3). nc part of whose net eamings
inures to the benefit of any private shareholder or
individual,” (Cal. Const., art, XI1I, § ~ 4, subd. {b);
formerly art. XL § Jc.) The rationale for the
welfare exemption is that the exempt property is
being used either to provide a government-like
service or to accomplish some desired social
objective. (Bhrman & Flavin, Taxing Cal. Property
(3d ed. 1989) Exempt Property, § 6.05,p.9.)
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Pursuant to this constitutional ‘authorization, the

Legislature in 1945 enacted section 214 and labeled
that exemption the "welfare exemption." In -this

appeel, we are agked to interpret subdivision (a)(1) of
section 214.

Certain general principles guide our interpretation.
(3) "Our function is to ascertain the intent of the
Legislature so as to effectuate the purpose of the law.
(California Teachers Assn. v. San Diego Community
College Dist. (1981) 28 Cal.3d 692, 698 (170
Cal.Rptr. 817, 621 P.2d 856).) To ascertain such
"intent, courts turn first to the words of the statute
itself ({bid.), and seek to give the words employed by
the Legislature their usual and ordinary meaning,
(Lungren v. Deukmejian (1988) 45 Cal.3d 727, 735
[248  CalRptr. 115, 755 P.2d 299]) When
interpreting statutory language, we may neither insert
language which has béen omitted nor ignoré language
which has beer inserted. (Code Ciy. Proc., § 1858.)
The language must be construed in the context of the
statutery framework ds 4 whole, keeping in inind the
policies and purposes of the statute (West Pico
Furniture Co. v. Pacific Finance Loans (1970) 2
Cal.3d 594, 608 [86 CalRptr.-793, 469 P.2d 665]),
and where possible the language should be réad so as
to conform to the gpirit of the enactment. (Lungren v,
Deukméjian, supra, 45.Cal.3d at p. 735)" (Rudd v.
California Cosualty.. Gen. - Ins. Co. supra_ 219
Cal.App.3d at p. 952.) If the statute is ambiguous or
uncertain, courts employ various rules of construction
to assist in the inteipretation. (See 58 Cal.Jur.ld
Statutes, § § ‘82-11R, *220 - pp. 430-508,) (4) Finally,
"{tlhe welfare exerption, like all tax exemption
statules, is to bé strictly construed to the end that the
exemption allowed is niot extended beyond the plain
meaning of the' language employed.-However, the
rule of strict construction does not niean that the
narrowest possibie interpretation be given; ' "strict
construction must still be a reasonable construction.” '
(Cedars _of Lebanon Hosp. v. County of LA, (1950)
35 Cal.2d 729, 734- 735 [221 P.2d 31, 15 AL:R2d
10451; English v, County of Alameda (1977) 70
CalApp.3d 226, 234 [138 CalRptr. 6341)"
(Peninsula Covenant Church v. County of San Mateo
{1979) 94 Cal.App.3d 382, 392 [156 Cal Rptr. 431].)

{(1b) We therefore first consider the language of
section 214{a)(1}, which stated at the rélévant times
herein: "(a) Property used exclusively for religious,
hospital, scientific, or charitable purposes owned and
operated by community chests, funds, foundations or
corporations organized and operated for religious,
hospital, scientific, or charitable purposes is exempt
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from taxation ift [{ ] (1) The owner is not organized
or operated for profit, provided, that in the case of
bospitals, such crganization shall not be deemed to be
organized or operated for profit, if during the
immediate preceding fiscal .year the excess of
cperating revenues, exclusive of gifts, endowments
and grants-in-aid, over operating expenses shall not
have exceeded & sum equivalent to 10 percent of such
operating expenses. As used herein, operating
expenses shall include 'depreciation based on cost of
replacement and amortization of, and interest on,
indebtedness." (See fn. 1, ante.)

As we immediately see, the proviso presents
somewhat of a "knotty" problem, being cast as a
double negative-if revenues did nof exceed 10
percent, the hospital shall not be deemed to be
organized or operated for profit. [FN2] Under the
language of section 214(a){1), the Legislature did not
automatically exclude nonprofit hospitals earning
more than 10 percent surplus revenues fromi the
welfare exemption. The proviso does not address this
situation on its face; it concéerns only the hospital
earning 10 percent or under. In fact, the automatic
exclusion would .have been & simple matter to
sccomplish-a mere untying of the two "knots" from
the proviso would have done it. We note that'in other
sections of the Revenue and Taxation Code, when the
Legislature wishes to exclude certain entities from a
taxation exemption it can do so in clear terms. (See,
e.g., § 201.2, subd. (c): "(c) This section shall not be
construed to exempt any profit- making organization
or concessionaire from any property tax, ..."} ¥221

FN2 Of course, if a hospital satisfies this
proviso it must still actually be nonprofit
because the welfare exemption does not
apply to profitmaking hospitals regardless of
their earnings (Cal. Const.. art. XII1, § 4,
subd. (b)); moredver, to claim the
exemption, the nenprofit hospital must
satisfy all of the other conditions set forth in
section 214(a) (i.e., subds. (2) through (6)).

Nevertheless, there is that double negative. Does that
double negative make a positive? In other words, is
the converse of the proviso to be implied-as County
argues-so that a hospital which exceeded the 10
percent figure is deemed unable to satisfy section -
214(a)(1)? These questions raise ambiguities that call -
for the employment of certain rules of construction.

(5) A fundamental rule of construction .is that we
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must assume the Legislature knew what it was saying
and meant what it said. (Blew v. Horner (1986) 187
Cal.App.3d 1380. 1388.[232 Cal.Rptr. 6601; Tracy v.
Municipal Court (1978) 22 Cal.3d 760, 764 [150
Cal.Rptr. 785, 587 P.2d 227); Rich v. State Board of
Optometry (1965) 235 CalApp2d 591, 604 [45
Cal.Rptr. 5121 In related fashion, courts will not
presume an intent to legislate by implication. (Pegple
v.  Welch .(1971) 20 Cal.App.3d 997.. 1002 [98

CalRptr. L13]; First M. E._Church v. Los Angeles

Co. (1928) 204 Cal. 201, 204 [267 P. 703]}.County
has constructed section 214 on ‘a foundation of
implication which does not fare well undcr the
weight of these rules. :

Another important rule is that when the Legﬁslature
has expressly declared its intent, the courts must
accept thet declaration. (Tyrone v, Kelley (1973) 9
11 [106 CalRptr. 761, 507 P2d 651; see
Cafifornia Assn._of Psychology Froviders v. Rank
(1990). 51 Cal.3d 1, 15 [270 Cal.Rptr. 796, 793 P.2d
2].) (1c) Here, the application of this rule requires us
to consider section 214' legislative history. (See 51
Cal.3d at pp. 14- 16.) '

As originally enacted in 1945, section 214 did not
contain the provise found in subdivision (e)(1), and
the condition stated by subdivision (a)(3) was
different. The secticn originally read in pertinent part
as follows: "[a] Property used exclusively for
religious, hospital, scientific, or charitable purposes
owned and operated- by community chests, funds,
foundations or corporations organized and operated
for relipious, hospital, scientific, or charitable
purposes is exempt from texaticn ift '

"{1) The owner is not organized or operated for
profit;

"(2) No part of the net earnings of the. owner inures
to the benefit of any private sharcholder or
individual;

"(3) The broperty is not used or operated by the
owner or by any other person for profit regardless of
the purposes to which the profit is devoted; ..." (Stats.
1945, ch. 241, § 1, p. 706.) :

In Sutter Hospital v. City of Sacrgmento (1952) 39
Cal.2d 33 (244 P.2d 390], the California Supreme
Court was asked whether a nonprofit hospital *222
which had deliberately earned an § percent surplus of
income over expenses to be used for debt retirement
and facility expansion could qualify for the welfare
exemption of section 214. Relying on subdivision
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(a)(3) as stated above, the court said no. (39 Cal.2d at
pp- 39-41.) The court acknowledged that its holding
made it difficult for modern hospitals to operate in a
financially sound manner to reduce indebtedness and
expand their facilities, but said that matter should be
addressed to the Legislature rather than the courts
because subdivision {a)(3) compeiled the court's
bolding. (39 Cal.2d at pp. 40-41.)

Responding to.the challenge raised by the Sutter
decision, the Legislature in 1953 amended section
214, (Stats, 1953, ch. 730, § 1-4, pp. 1994-199¢;
Christ. The Good Shepherd Lutheran .Church v,
Mathiesen (1978).81 Cal.App.3d 355, 365 [146

Cal.Rptr. 3211.) This, amendment was propcsed in
Assembly Bill No. 1023 (A.B. 1023). As originally
introduced, A.B. 1023 rewrote subdivision (a)(3) to
require simply that the property be "used for the
actual operation of the exempt activity," and
contained an urgency clause sstting forth the
Legislature’s intent as follows: "This act is an
urgency measure -necessary for the immediate
preservation of the public .peace, health or safety
within the meaning of Article I'V.of the Consutunon,
and shall go into 1mmed13te effect. The facts
constituting such necessity are: Continuously since
the adoption of the 'welfare exemption' it has been
understood by the administrators of the law, as well
as by the public penerally, that it was the purpose and
the intent of Legislature in.. the. . adoption of
subdivision [a](3) of Section 214 of the Revenue.and
Taxation Code to disqualify for tax exemption any
property of a tax exempt organization which .was not
used for the actual operation of the exempt activity,
but that such organization could rightfully use the
income from the property devoted to the exempt
activity for the purposes of debt retirement,
expansion 'of plant and facilities or reserve for
gperating contingencies without. lesing the tax
exempt status of its-property.

"Recently, doubt has been cast upon the foregoing
interpretation by a decision- of the State Supreme
Court involving the tax exemption of a hospital. This
decision was broad in its application and has caused
the postponement or actual abandonment of plans for.
wrgently needed hospital construction and expansion
at a time when there are insufficient hospital facilities
in this State to properly care for the health needs of
its citizens, and virtually no surplus facilities for use
in case of serious epidemic or disaster, This
Legislature has recognized that in addition to gifts
and bequests the traditional methed for the financing
of the expansion and construction of. voluntary
religious and community nonprofit hospital facilities
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is through the use of receipts from the’ actual

operating facilities. In its decision the Supreme Court’

indicated that this was a matter for legislative
clerification, *223

"Tt has never been the intention of the Legisiature
that the property of nonprofit religious, hospital or
charitable organizations otherwise qualifying for the
welfare exemption should be denied exemption if the

income from the actual operation of the propetty for -

the exempt activity be devoted to the purposes of
debt retirement, expansion of plant and facilities or
reserve t_‘di'»operati:'lg" contingencies, -it havihg been

the intént of the Legislature in-adopting subsection’

[2](3) of Section 214 to deny exemption to- property
not used for exempt purposes even though the

income from the property wag used to support an
exempt activity.

“Therefore, in order to clarify the legislative- intent
and te remove any doubt with respect to the status of
property actually used for exempt purposes, it is
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Where the Legislature has expressly declared its
intent, we miust accept that declaration. (Zyrone v.

ell a 9 Cal.3d at p. 11; see California Assn.
of Psychology Providers v. Rank, supra. 51 Cal.3d at
p. 15,) Pursuant to the legialative expression here,

" there is no limitation on eamed revenue that

necessary to amend subdivision [a](3) of Section 214 "

of the Revenue and Taxation Code. It is essential that
this be done at the earliest possible moment to avoid

further delays in the construction and expansion of -

needed hospital facilities." {Stats. 1953, ch. 730,-§ 4,
pp. 1995-1996.)

About three''months aftef this urgency clause and
amendment ‘to' subdivision {a){(3) were proposed in°
AB. 1023,"A.B."1023 was amended to include the
proviso in subdivision (a)(1)} at issue here. {Stats.

1953, ch. 730, §- 1, p. 1994.) Thereafter, A.B. 1023-
with the urgency’ clause and the noted changes to
subdivisions (a)(1) and (e)(3)-was enrcted into law,

(Stats. 1953, ch. 730, § 1, pp. 1994-1996.}

In the urgency clause, the Legislaturé expressly
stated its intent that a section 214 organization
"could rightfully use the inceme from the property
devoted to the exempt activity for the purposes of
debt retirement, expansion of plant and facilities or
reserve for operating contingencies without losing the
tax exempt status of its property,” and that "[i]t has
never been the intention of ‘the Legislature that the
property of nonprofit ... hospital ... orgenizations
otherwise qualifying for the welfare exemption
should be denied exemption if the income from the
actual operation of the property for the exempt
activity be devoted to the purposes of debt retirement,
expansion of plant and facilities' or reserve for
operating contingencies, ...
4, pp: 1995-1996.)

" (Stats. 1953, ch. 730, § -

automatically disqualifies a nonprofit hospital from
obtaining the welfare exemption; the concern is
whether that revenue is devoted to furthering the
*224 exemipt purpose by retiring debt, expanding
facilities or saving for contingencies. [FN3]

FN3 This is not to say that a nomprofit
hospital can eem any amount above 10
percent end still qualify for' the welfare
exeription. The hospital must show that -
indeed it is not organized or operated for

© profit and that it meets all of the other

~ conditions in section 214. One of these other
conditions, section 214 {(a)(3), now
mandates in pertinent part that the "property
[be] used for the actual operation of the
exempt activity, and .. not exceed an-
amount of property reasonably necessary to
the accomplishment of the exempt purpose
(Itahcs added.)

It is’ true that the urgency clause containing the
Legislature's expressed intent was made & part of
A.B. 1023 before the proviso in geotion 214(a)(1)
was added to that bill, and that the clause refers to
section 214{a)(3). Repardless of timing, however,
both the section 214(a)(1) proviso and the urgency
clause were enacted into law as part of A.B. 1023.
(Stats.'1953, ch. 730, § § 1, 4, pp. 1995-1996.) More
importantly, the urgency clause focuses on the issues
of tax exemptions for hospitals, the urgent need for
hospital construction and expansion, and the ways of
financing that construction and expansion for
nonprofit hospitals. It is in this context-a context
fundamentally implicated by a hospitel earning above
the 10 percent figure in section 214(a)(1)-that the
Legislature dsclares "[i]t has never béen the intention
of the Legislature that the property of nonprofit ...
hospital ... organizations otherwise qualifying for the
welfare exemption should be denied exemption if the
income frém the actual operation of the property for
the exsmpt activity be devoted to thé purposes of
debt retirement, expansion of plant and facilities or
reserve for operating contingencies, ..." (Stats. 1953,
ch. 730, § 4, p. 1996.) In-a related vein, the reference
in the urgency clause to section 214{a)(3) concemns
the issue of how the use of income from exempted
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property affects welfare exemption eligibility; this
issue is also fundamentally implicated in the context
of a nonprofit hospital eaming a surplus revenue
greater than 10 percent.

County contends the section 214 {a)(1) proviso is
rendered meaningless if interpreted to allow a
nonprofit hospital that earns more than 10 percent the
welfare exemption; under such an interpretation,
County maintains, it makes no difference whetber a
nonprofit hospital earns below or above the 10
percent figure-the exemption can be claimed in either
instance.

We think the 10 percent figure in section 214{a)(1) is
meaningful even if nonprofit hospitals that earn over
that figure can still qualify for the welfare exemption.
"The 10 percent figure provides a clear guideline by
which nonprofit hospitals can engage in sound
financial practices to further the exempt activity
without jeopardizing their tax exempt status,
assuming they otherwise qualify for the welfare
exemption. The proviso in *225section 214{a)1)
recognizes the compliex financial and functional
realities of the modem hospital operation, an
operaticn that often requires deliberately designed
surplus revenues to ensure adequate levels of service
and resources, (See Sufter Hospital v. City of
Sacramento, supro, 39 Cal.2d at_pp. 36, 39- 40; see
also St Francis Hosp._v. City & County of S. F,
{1955} 137 Cal.App2d 321, 323-326 [290 P.2d 2757;
Cedars of Lebanon Hosp. v. County of L. A, {1950)
35 Cal.2d 729 735- 736 [221 P.2d 31, 15 A.L.R.2d
104513

The modern hospital is an extremely complex entity-
essentially, it is a minicity. (See Cedars of Lebanon
Hosp. v. County of L. A., supra, 35 Cal.2d at pp. 735-
745) A modem hospital generates significant
revenue but spends considerable amounts for labor,
equipment, facilities and capital outlay; large and
complex annual budgets are commonplace in this
setting. (See St, Francis Hosp. v. City & County of S.
F., supra, 137 CalApp.2d at p. 325.) And in this
setting, 2 surplus might be accidental rather than
designed; or a particular surplus might be designed
but the fate of fortuity intervenes and the budget
forecasters have sleepless nights. (fbid.)

Recall, section 214 was amended in light of the
Sutter Hospital cowrt's request for legislative
intervention after the court acknowledged -that its
holding made it difficult for modern hospitals to
operate in 8 financially sound manner to reduce
indebtedness and expand their facilities. In that case,
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the nonprofit hospital purposely carned surplus
revenue to retire its debt and expand its facilities. (39
Cal.2d at pp. 36, 40.) Accordingly, §__214(a)(1)
provides a clear guideline Dy which nonprofit
hospitals can deliberately design surplus revenues
and not risk losing their tax exempt status (provided
the other conditions of section 214 are satisfied and
the revenues are used for proper purposes).

The very complexity just described and recognized
in the cited cases runs counter o an interpretation
that an eamed swplus revenue above 10 percent
automatically disqualifies a nonprofit hospital from
the welfare: exemption. To say, as County does with
its interpretation of automatic ineligibility, that a
nonprofit hospital which earned 10 percent is eligible
for the exemption while the nonprofit hospital which
earned 10.01 percent is automatically excluded from
it, is to say that these complex realities are irrelevant.

Rather, the nonprofit hospital earning over 10
percent 15 outside the clear puideline offered by
section 214{a)(1) and thereby subject to an increased
scrutiny by tax authorities and an increased burden in
showing it is not organized or operated for profit.
Such a nonprofit hospital is no longer "deemed" to
meet the condition of section 214{a){1). In short, the
proviso of *226 section 214(a}(1) provides no
protection for the nonprofit hospital earning over 10
percent; that hospital must prove it is not organized
or operated for profit under the general rule of section
214(=a)1). Contrary to County's argument, therefore,
the section ~214(a){1) 10 percent proviso is
meaningful even if not construed as a point of
automatic disqualification.

County also relies on a 1954 opinion of the Attomey
General and 2 1967 opinion from the First District.
The Attorney General's opinion considered whether
the 1953 amendments to subdivisions (a)(1) and
(a)}(3) of section 214 were valid and effective in a
general  sense.  (Welfare  Exemptions, 23
Ops.Cal.Atty.Gen. 136 (1954).) In passing, the
Attorney General noted that "[t]he Legislature might
well determine that hospitals as distinguished from
other organizations entitled to the welfare exemption
usually operate on a schedule of rates rore
compatable to a schedule of rates by a commercial
organization and therefore their net eamings should
be restricted in order for them to have the benefit of

_ the welfare exemption (see Sutter Hospital case pp.’

39-40)." (Jd. at p. 139.) The First District opinion-San
Francisco Boys' Club,_ine. v. County of Mendocino
(1967 254 CalApp.2d 548 [62 Cal.Rptr. 294]-

involved profitmaking logging - operations on land
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owned by and used for a nonprofit, charitable club
for boys. Referring to the section 214(a)(1) proviso at
issue here, - the court noted that.“the Legislature
amended section 214 to permit nonproﬁt hospitals t&

have excess operating revenues in & sum equivalent

" to 10 percent of operating expenses." (254
Cel.App.2d at p. 557.)

Againgt the Attorney General's passing reference of
1954 gnd the First District's dicta of 1967 stands an
Attorney General opinion from 1988 on the identical
issue in this case. (Welfare'Exemiption Qualification,’
71 Ops.Cel.Atty.Gen. 106 (1988):) In fact, it was
County that requested this 1988 opihion. In that’
opinion, the Afforney General concluded:that “[a)
non-profit hospital which had-earned surplus feveiue -
in excess of ten:percent during the preceding fiscal
vear might still qualify for. the.'welfare exemption'
from texation under section-214 .of.the Revenue and
Taxation Code." (/d. at p. 107.) Although it was not
used as pivotal support, the 1954 Attufney General
opinion was-cited twice in the 1988 opinion. (/. at p.

112.) [FN4]

'FN4- County also rehes ‘on cryptlc ‘Passages
in -certain lettefs written..in '1953 ‘to theh:
Governor Earl Warreny. These letters were
from the attorney for the California Hospital-

Association, which sponsored A.B; 1023, -

and from the Attorney General, In deciding
whether to sign- -AB: 1023 amending

subdivisions .(a)(1) and. (2)(3), Govemor "

Warren requested the views of thesefwo-
entities, These unpublished and informal
expressions to the Governor-especially the
letter from the hospital association attorney-
are-not the type:ofiextrinsic aids thet courts
can  meaningfully - usewiin  -discerding
legislative - intént. - (See 58
Statutes. & 8§ 160-172, pp. 558-582.)

The First District's opinion in San: Francisco Boys'
Club concerned an issue relating to 2 charitable social
organization rather than a hospital. For *227-that

reason, the analysis: there is not gefmane to the.

(6 1d) -

hospital:specific provision before . us.-

Caljut.3d. -

Although opinions of the-Attornéy General, while not

binding, are enmled to great wexght (Napa' Valley
hool Di

(1987) 195 Cal App,Bd 243, 251 {239 Cal:Rptr. 395];

Henderson ::v. Board. .of _Education (1978) 78

Cal:App.3d ‘875, :883 [144 CalRptrs S681), it is
unclear how to epply:this -principle to the two
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published Attorney General opinidns Hoted above.
This principle appliss because thé Legislature: is
presiiined to know of the Attorney Gezeral's formal
interpretation of the statute. (/bid.) But the two
Attorney General opzmons seem to be at odds. And
while thé™ 1954 opinion is a contemporanecus
construction of long dutation, the. 1988 opinicn
involves the idei:itic'ial issue' in' thit case and the
Legislature ~ amended section _ " 214(a)(]

nunsuhstantwely aboit one and Gné- half 3 years aftér-
the 1988 opirion was published. (Welfare Exemption
Qudlification, supra, 71 Ops.Cal:Atty.Gen. 106;

Stats, 1989, ch. 1292, § 1,) So we return, as we must,
to the words used by the Legislature in the statute and

in the urgency clause's declaratiofi‘of intent: *

That réturn - also' providés thé answer to- County's
final ergumient. County argije§ that its intérpretation’

- of thie 10 percent figure in sectioh 214 as & point of

eutomatic ireligibility is siipported by the language in
section 214(a)(1) that qualifieg the tefms “operating
reveénies” and "operatmg expeises." Undér -section
214(a)(1), gifts, endowments and - grants-m -aid are
excludéed from - “operating + févenues" ' ‘while
deprematlon bused on cost of replacement and

included i "operatmg expenSes " Basically, County
argues that the -Liegislature has providéd: certain
financial advantages:for facility: xmprovement, "debt
retirement and . nonoperatmg révénues in gection

214(a)(1), thereby’ intending to placé & cap on n what
nonprofit. hospitals can eam for- wclfare cxemptmn
eligibility.

The problem with this argument is that it is difficult
to definie autormatic ineligibility in & miore roundabout
way-thaii that suggested by Oounty’s interpretatioti If
the -section 214(a){(1) provise accounts:favorably to -
nonprofit hospitals for all of the iises 6f hétearnings
that do not defeat-welfare exeription’ ehg1b111ty, why

-did the Legjslature ‘include that doible négative? In.

such a situdtion, the proviso would'be tailor-made for
dispensing with the double: negative because the
statute has the sound financial management practices
end the allowed uses for net earhings built'irito it But
the section 214(a)(1) proviso, by its'terms; dpplies.
only to the nonpiofit: hospitel ‘whose Operating
revenues have not exceeded 10 peicent of cperating
expenses; in that situation, the proviso deems the
nonprofit hospital in Gompliance with gection
214({a)(1). The proviso, by its teriiis, does not cover
the nonproﬁt *228 hospital which hae earned over 10
percent; in that situetitn, the fonprofit hespital must
show it 18 not organizéd or operated for profit. And
the Legislature stated in the urgency clause that it hag
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never been the Legislature's intent "that the property
of nonprofit ... hospital ... organizations otherwise
. qualifying for the welfare exemption should be
denied exemption if the income from the actual
operation of the property for the exempt activity be
devoted to the purposes of debt retirement, expansion
of plant and facﬂmes or reserve for operatmg
contingencies ..,

Nor does our construction of gection 214(a)(1)
violate the rule of strict construction by extending the
tax exemption ellowed beyond the plain meaning of
the language employed. (Peninsula Covenant Church

v, Coungg of San Mateo supra, 94 Cal. Agp_ 3d at p.'
392.) If we have attempted to do anything in this

opinion, we have attempted to adhere to the plain
meaning of the language employed in section

214{a)(1).

For all of these reasons, we conclude that a nonproﬁ
hospital that earned surplus revenue in excess of 10
percent during the relevant ﬁscal year can il

qualify’ for the "welfare cxcmptmn" from taxatlon '

under section 2 14 IFNS]
o

" FNS Our opinion and conclusion are limited *

‘to this single questmn of law. Accordingly,
' We' express no views on whether Rideout
-actually was or was not orgamzed or
operated. for profit or whether Rideout can
obtain the welfars exemption for the gpecific
years in queshon, aside from concludmg that
earnings in excess of 10 percent do not
automatically disqualify Rideout from the
exemption.

Disposition

The judgment is affirmed. Each party to bear its‘own

costs on appeal.

Sparks, Acting P.J1., and Nicholson, J., concurred.

A pétition for a rehearing was denied August 17,
1992, %229

Cul.App.3.Dist,,1992.

Rideout Hosp. Foundation, Inc. v. County of Yuba

END OF DOCUMENT
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ALFRED K. WEISS et al., Appellants,
. V.
STATE BOARD OF BQUALIZATION et al,,
Respondents.

L. A. No. 22697.

Supreme Court of California
Apr, 28, 1953.

HEADNOTES

(1) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board.

In exercising power which State Board of
Egualization has under Const, art. XX, § 22, to
deny, in its discretion, "any specific liquor license if
it shall determine for good cause that the granting ...
of such license would be contrary to public welfare or
morals,” the boerd performs a quasi judicial function
similar to local administrative agencies.

See Cal.Jur.2d, Alcoholic Beverages, § 25 et seq.;
AmdJur., Intoxicating Liquors, § 121.

(2) Licenses § 32--Application.

Under eppropriate circumstances, the same rules
apply to determination of an application for a license
as those for its revocation.

(3) Intoxicating Liquors § 9.4--Licenses--Discretion
of Beard.

The discretion of the State Board of Bqualization to
deny or revoke a liquor license is not absolute but
must be exercised in accordance with the law, and the
provision that it may revoke or deny a license "for
good cause" necessarily implies that its decision
should be based on sufficient evidence and that it
should not act arbitrarily in determining what is
contrary to public welfare or morals.

{4) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board.

3While the State Board of Equal:zahon may refuse
an on-sale liquor license if the premises are in the
immediate vicinity of a school (Alccholic Beverage
Control Act, § 13), the absence of such a provision
or regulation by the board as to off-sale licenses does

Papge 1

not preclude it from making proximity of the
premises to a school *773  an adequate basis for
denying en off-sale license as being inimical to
public morais and welfare.

(5) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board. ' .

It is not unreascnmable for the State Board of
Equalization to decide that public welfare and morals
would be jeopardized by the granting of an off-sale
liquor license within 80 feet of some of the buildings
on a school pround.

(6) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board.

Denial of an application, for an off-sale license to sell
beer and wine &t a store conducting & grocery and
delicatessen busmess across the street from high
school grounds is not arbltrary because there are
other liquor licenses operating in the vicinity of the
school, where all of them, except a drugstore, are at
such a distance from the school that it cannot be sdid
the board acted arbitrarily, and where, in any event,
the mere fact that the board may have erroneously
granted licenses to be used near the school in the past
does not make it mandatory for the board to. continue
its error and grant any subsequent epplication.

(D) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board.

Denial of an application for an off-sale license to sell
beer and wine at a store across the street from high
school grounds is not arbitrary because the
neighborhood is predominantly Jewish and applicants
intend to sell wine to customers of the Jewish faith
for sacramental PWIposes, espamally where there is
no showing that wine for this purpose could not be
conveniently obtained elsewhere.

SUMMARY

APPEAL from e judgment of the Superior Court of
Los Angeles County. Frank G. Swain, Judge.
Affirmed.

Proceeding in mandamus to compel State Board of
Equalization to issue. an off-sale liquor license.
Judgment denying writ affirmed.

COUNSEL
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Riedman & Silverberg and Milton H. Siiverberg for
Appellants.

Edmund G. Brown, Atftorney General, and Howard
S. Goldin, Deputy Attorney Genperal, for
Respondents.

CARTER, 1.

Plaintiffs brought mandamus proceedings in the
superior court to review the refusal of defendant,
. State Board of Equalization, to issue them an off-
sale beer and wine license at their premises and to
compel the iszuance of such a license. The court gave’
judgment for the board and plaintiffs appesal. *774

Plaintiffs filed their application with the board for an
off-sale beer and wine license (a license to sell those
beverages to- be consumed elsewheré then on the
premises) at their premises where they conducted a
grocery and delicatessen business. After a hearing the
board denied the application on the grounds that the
issuarice of the license would be contrary to the
"public welfare and morals" because of the proximity
of the premiises to a school.

According to the evidence before the board, the area
concerned i5'in Los Angeles, The school is located in
the block "bordered on the south by Rosewood
Avenue, on the west by Fairfax Avenue, and on the
north by Melrose Avenue-an 80-foot street running
east and west parallel to Rosewood dud a block north
therefrom. The school grounds are enclosed by a
fence, the gates of which are kept locked most of the
time. Plaintiffs' premises for which the license is
sought are west across Fairfax, an 80-foot street, and
on the corner of Fairfax arid Rosewood. The area on
the west side of Fairfax, both north and scuth from
Rosewood, and on the east side of Fairfax south from
Rosewood, is a business district. The balance of the
area in the vicinity is residential. The school is a high
school. The portion along Rosewood is an athletic
field with the exception of buildings on the cornet f
Fairfax and Rosewood across Fairfax from plaintiffs’
premises. Those buildings are used for RO.T.C, The
main buildings of the school are on Fairfax south of
Melrose. There are gates along the Fairfax and
Rosewood sides of the school but they are kept
locked most of the time. There are other premises in
the vicinity having liquer licenses. There are five on
the west side of Fairfax in the block south of
Rosewood and one on the east side of Fairfax about
three-fourths of a block south of Rosewood. North
across Melrose end at the comner of Melrose and
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Frirfax is a drugstore which has an coff-sale license.
That place is 80 feet from the northwest comer of the
school property s Melrose is 80 feet wide and
plaintiffs' premises ere 80 feet from the southwest
corner of the school property. It does not appeer
when any of the licenses were issued, with reference
to the existence of the school or atherwise. Nor does
it appear - what the distance is between the licensed
drugstore and any school buildings as distingnished
from school grounds The licenses on Fairfax Avenue
are all farther away from the school than plaintiffs'
premises.

Plaintiffs contend that the action of the board in
denying them a license is arbitrary and unreasonable
and they particularly *775 point to the other licenses
now outstanding on premises as near 28 or not much
farther from the school.

The board has the power "in its discretion, to deny ...
any specific liquor license if it shall deterinine for
good cause that the granting ... of such license would
be contrary to public welfare or morals." (Cal. Const.,
art. XX, § 22.) (1) In exercising that power it
performs a quasi:judicial function similar to local
administrative ‘agencies. (Covert v. State Board of
Equalization - 29 Cal2d - 125 [173 P.2d '545];
Revnolds v. State Board of Equalization, 29 Cal2d
137 [173 P.2d 551,174 P.2d 41; Stoumen v. Reilly. 37
Cal.2d 713 [234 P.2d 9691.) (2) Under appropriate
circumstances, such as we have here, the same rules
apply to the determination of an apphcatmn for a
license as those for“the révocation of a license.
(Fascination,_Inc. v. Foover, 3% Cal2d 260 [246
P.2d 656). Alcoholic Beverage Contro!l Act, § 39;

_ Stats, 1935, p. 1123, a5 amended.) (3) In making its

decision "The boaid's ‘discretion ... however, is not
absolute but must be exercised in accordance with the
law, and the prov1smn that it may revoke [or deny] a
license 'for good causé' necessarily implies that its
decisions should bé based on sufficient evidence and
that'it should not act arbitrarily in determining what
is contrary to public welfare or morals.” (Stoitmen v.
Reilly, sipra, 37 Cal.2d 713. 717 )

(4) Applying those rules to this case, it is pertinent to
observe that while the board may refuse an on-sale
license if the premises are in the immediate vicinity
of 2 school {Alcoholic Beverage Control Act, supra,
§ 13) there is no such provision or regulation by the
board as to off-sale licenses. Nevertheless, proximity
of the licensed premises to a school may supply an
adequate basis for denial of a license as being
inimicel to public morals and welfare. (See Altadena

Community Church v. State Baard of Egualization,
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109 Cal.App.2d 99 {240 P.2d 322); Siate v. City of
Racing, 220 Wis. 490 (264 N.W. 490]. Ex parte

Velasco, (Tex.Civ.App.) 225 S.W. 2d 921: Harrison
v. People, 222 111, 150 [78 N.E. 521

The question is, therefore, whether the board acted
arbitrarily in denying the application for the license
on the ground of the proximity of the premises to the
school. No question is raised as to the personal
qualifications of the applicants. (5) We cannot say,
however, that it was unreasonable for the board to
decide that public welfare and morals would be
jeopardized by the granting of an off-sale license at
premises *776  within 80 feet of some of the
buildings on a school ground. As has been seen, a
liquor license may be refused when the premises,
where it is to be used, are in the vicinity of a school.
While there miay not be as much probability that an
off-sale license in such & place would be as
detrimental as an on-sale license, yet we believe a
rersonable person could conclude that the sale of any
liquor on such premises would adversely affect the
public welfare and morals.

(6) Plaintiffs argue, however, that assuming the
foregoing is true, the action of the board was
arbitrary because there are other. hquor licensees
operating in the vicinity of the school. All of them,
except the drugstore.at the northeast corner of Fairfax
and Melrose, are at such a distance from the school
that we cannot say the board acted arbitrarily. It
should be noted also that as to the drugstore while it
is within B0 feet of a corner of the school grounds, it
does not appear whether there were any buildings
near that corner, and gs to all of the licensees, it does
not appear when those licenses were granted with
reference to the establishment of the school.

Aside from these factors, plaintiffs' argument comes
down to the contentlon that because the board may
have err oneously granted licenses to be used near the
school in the past it must continue its error and grant
plaintiffs' application. That problem "has been
discussed: "MNot only does due process permit
omission of reasoned administrative opinions but it
probably also permits substantial deviation from the
principle of stare decisis. Like courts, agencies may
overrule prior decisions or practices and may initiate
new policy or law thmugh adjudlcaHOn Perhaps the
best authority for this observation is FCC v. WOKO

[329 U.8. 223 (67 S.Ct. 213, 91 1.Ed 204).] The

Commission denied renewal of a broadcasting license
because of misrepresentations made by the licensee
concerning ownership of its capital stock. Before the
reviewing courts one of the principal arguments was
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that comparable deceptions b‘y other licensees had not
been dealt with s0 severely. A unanimous Supreme
Court easily rejected this argument: 'The mild
meagures to others and the apparently unammounced
change of policy are considerations appropriate for
the Commission in determining whether its action in
this case is too drestic, but we cannot say that the
Commission is bound by anything that appears before
us to deal with all cases at all times as it has dealt
with some that seem comparable.' *777 In rejecting &
similar argument that the SEC without warning had
changed its policy so as to treat the complainant
differently from others in similar circumstances,
Judge Wyzanski said: 'Flexibility was not the least of
the objectives sought by Congress in. selecting =
administrative rather than judicial determination of
the problems of security regulation. The
administrator is expected to treat experience not as a
jailer but as a teacher.' Chief Justice Vinson, speaking
for a Court of Appeals, once declarad: 'In the instant
case, it seems to us there has been 2 departure from
the policy of the Commission expressed in the
decided cases, but this is not a controlling factor upon
the Commission.' Other similar authority is rather
abundant. Possibly the outstanding decision the other
way, unless the dissenting opinion in the second
Chenery case is regarded as authority, is NLRB v.
Mall Tool Co. [119 F.2d 700.] The Board in ordering
back pay for employees wrongfully discharged had in
the court's opinion departed.from its usual rule of
ordering back pay only from time of filing charges,
when filing of charges is’ unreasonably delayed and
no mitigating circumstances are shown. The Court,
assurning unto itself the Board's power to find facts,
seid: 'We find in the record no mitigating
circumstances Justlfymg the delay,' Then it modified
the order .on the ground that ‘Consistency in
administrative rulings is essential, for to adopt
different standards foi similar situations is to act
arbm'anly From the standpoint of an ideal system,
one can hardly disagree with the court's remark. But
from the standpoint of a workable system, perhaps
the courts. should not impose upon the egencies
standards of consistency of action which the courts
themselves customarily violate. Probably deliberate
change in or deviation from established
administrative policy should be permitted so 1ong as
the action i not arbitrary or unreagonable, This is the
view of most courts.” (Davis, Administrative Law, §
168; see alsc Parker, Administrative Law, pp. 250-
253, 73 C.J.S., Public Administrative Bodies and
Procedure, § 148; California_Emp. Com. v. Black-
Foxe M. Inst., 43 Cal.App2d Supp. 868 [110 P.2d
7291.) Here the board was not acting arbitrarily if it
did change its position because it may have
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concluded that another license would be too many in
the vicinity of the school,

{7) The contention is also advanced that the

neighborhood is predominantly Jewish and plaintiffs
intend to sell wine to customers of the Jewish faith
for sacramental purposes. We fail to see how that hag
any bearing on the issue. The wine *778 to be sold is
an intoxicating beverage, the sale of which requires a
license under the law. Furthermore, it cannot be said
that wine for this purpose could not be conveniently
obtained elsewhere.

The judgment is affirmed.
Gibson, C. 1., Shenk, J., Edmonds, I., Traynor, I.,
Schauer, J., and Spence, J., concurred,

Appellants' petition for a rehearing was denied May
21, 1953.

Cal, 1953,
Weiss v. State Bd. of Equalization

END OF DOCUMENT
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WHITCOMB HOTEL, INC. (a Corporation) et al.,
Petitioners,
V.
CALIFORNIA EMPLOYMENT COMMISSION et
al., Respondents; FERNANDO R. NIDOY etal,,
Interveners and Respondents,

S. F. No. 16854,

Supreme Court of California
Aug, 18, 1944,

HEADNOTES

(1) Statutes § 180(2)--Construction--Executive or
Departmmental Construction.

The construction of a statute by the officials charged
with its administration must be given preat weight,
for their substantially contemporaneous expressions
of opinion are highly relevant and material evidence
of the probable general understanding of the times
and of the opinions of men who probably were active
in drafting the statute.

See 23 CalJur. 776; 15 Am.Jur. 309,

(2) Statutes § 180{2)--Construction--Executive or
Departmental Construction.

An administrative officer may not make a rule or
regulation that mlters or enlarges the terms of a
legislative enactment.

(3) Statutes § l80(2]--C011struction--Executive or
Departmental Construction.

An erroneous administrative construction does not
povern the interpretation of a statute, even though the
statute is subsequently reenacted without change,

(4) Unemployment Relief--Disquelification--Refusal

to Accept Suitable Employment.

The disqualification imposed on a claimant by
Unemployment Insurance Act, § 56(b) (Stats. 1935,
ch. 352, as amended, Deering's Gen. Laws, 1937, Act
8780d), for refusing without good cause to accept
suitable employment when offered to him, or failing
o apply for such employment when notified by the
district public employment office, is an absolute
disqualification that necessarily extends throughout

Page 1.

the period of his unemployment entailed by his
refusal to accept suitable employment, and is
terminated only by his subsequent employment.

See 11 Cal.Jur. Ten-year Supp. (Pocket Part)
"Unemployment Reserves and Social Security."

(5) Unemployment Relief--Disqualification—Refusal
to Accept Suitable Employment.

One who refuses suitable employment without good
cause i not involuntarily unemployed through no
fault of his own. He has no claim to benefits either at
the time of his refusal or at any subsequent time until
he again brings himself within the Unemployment
Insurance Act. ¥754

(6) Unemployment Relief--Disqualification--Refusal
to Accept Suitable Employment.

Employment Commission Rule 56.1, which attempts
to create a limitation as to the time a person may be
disqualified for refusing to accept suitable
employment, conflicts with Unemployment Insurance
Act, § 56(b), and is void.

(?) Unemployment. Relief--Fowers of Employment
Commission--Adoption of Rules.

The power given the Employment Commission by
the Unemployment Insurance Act, § 90, to adopt
rules and regulations is not a grant of legislative
power, and in promulgating such rules the
commission may not alter or amend the statute or
enlarge or impair its scope.

(8) Unemployment Relief--Remedies of Employer--
Mandamus.

Inasmuch as the Unemployment Insurance Act, §
67, provides that in certain cases payment of benefits
shall be made irrespective of a subsequent appeal, the
fact that such payment has been made does not
deprive an employer of the issuance of a writ of
mandamus to compel the vacation of an award of
benefits when he is entitled to such relief.

SUMMARY

PROCEEDING in mandamus to compel the
California Employment Commission to vacate an
award of unemployment benefits and to refrain from

charging petitioners' accounts’ with benefits paid.
Writ granted.
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COUNSEL

Brobeck, Phleger & Harrison, Gregory A. Harrison
and Richard Ernst for Petitioners,

Robert W. Kenny, Attorney General, John J. Dailey,
Deputy Attorney General, Forrest M, Hill, Gladstein,
Grossman, Margolis & Sawyer, Ben Margolis,

William Murrish, -Gladstein, Grossman, Sawyer & .

Edises, Aubrey Grossman and Richard Gladstein for
Respondents.

Clarence, E. Todd and Charles P. Scully as Amici
‘Curiae on behalf of Respondents.

TRAYNOR, J.

In this proceeding the operators of the Whitcomb
Hotel and of the St Francis Hotel in San Francisco
seek a writ of mandamus to compel the California
-Employment. Commissien to set aside its order

granting unemployment insurance benefits to two of-.
their former employees, Fermando R. Nidoy and .

Betty Anderson, corespondents in this action, and to
restrain the commission from charging petitioners'
accounts with benefits paid pursuant to *755 that
order. Nidoy had been employed as a dishwasher at
the Whitcomnb Hotel, and Betty Anderson as a maid
_ at the St. Francis Hotel. Both lpst their e.mployment
but were subsequenﬂy offered reemployment in. their
usual occupations at the Whitcomb Hotel.. Thesa
offers were made through the district public
employment office and were in keeping with a policy
adopted by the members of the Hote] Employers'

Association of San Francisco, to which this hotel
belonged, of offering available work to any, former
employees who recently lost their work in the.
member hotels. The object.of this policy was to.
. stabilize employment, improve working conditions,
* and minimize the members' unemployment insurance
contributions. Both claimants refused to accept the.
proffered employment, whereupon the claims deputy
of the commission ruled that they were disqualified
for benefits under section 56(b) of the California
Unemployment Insurance Act (Stats, 1935, ch. 352,

as amended; Deering's Gen. Laws; 1937, Act 8780d), -

on the ground that they had refused to accept offers
of suitable employment, but limited . their

dxsquahﬁcatmn to. four weeks in accord with the .

commission's Rule  56.1. These decisions were
affirmed by the Appeals Bureau of the commission,
The commission, however, reversed the rulings and
awarded claimants benefits: for the full period of
unemployment on the ground that under the
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collective bargaining contract in effect between the
hotels end the unions, offers of employment could be’
meade only through the union.

In its retun to the writ, the commission concedes
that it misinterpreted the, collective bargeining
contract, that the egreement did not require all offers
of employment to be made through the union, and
that the . claimanis are therefore subject to
disqualification for refusing an:offer of suitable
employment without good cause. It alleges, however,
that the maximum penalty for such refusal under the
provisions of Rule 56.1, then in effect, was a four-
week disqualification, and contends that it has.on its
own motion removed all charges against the
eraployers for such period.

The sole issue on the merits of the cage involves the
validity of Rule 56.1, which limits to a specific
period the disqualification imposed by section 56(b)
of the act, Section 56 of the act, under which the
claimants herein were admittedly .disqualified, *756
provides that: "An individual is not eligible for
benefits for unemployment, and no such benefit shall
be payable to him under amy of the -following
conditions: ... (b) If without good cause he has
refused to accept suitabie employment when offered
to him; or failed to epply for suitable employment
when notified by the District Public Employment
Office." Rule 56.1, as adopted by the commission and
in effect at the time here in question, restated the
statute and in addition provided that: "In pursuance of
its authority to promulgate rules end regulations for
the administration of the Act, the Commission hereby
provides that an individual shall be disqualified from
receiving benefits if it finds that he has failed or

- refused, without good -cause; either to apply for

" employment

available, suitable work when so directed by & public
office of the Department of
Employment or to accept suitable work when offered
by any employing unit or by any public employment
office of said Department. Such disqualification shall
continue for the week in which such failure or refusal-
occurred, and for not more than three weeks which
immediately follow such week as determined by the
Commission according to the circumstances in each
case." The validity of this rule depends upon whether
the commission was empowered to adopt it, and if so,
whether the rule is reasonable,

The commission contends that in adopting Rule 56.1
it exercised the power given it by section 90 of the
act to adopt "rules and regulations which to it seem
necessary and suitable to carry out the provisions of
this act" (2 Deering's Gen, Laws, 1937, Act 87804, §

Copr. © Bancroft-Whitney and West Group 1998

234




24Cal2d 753
24'Cal.2d 753, 151 P.2d 233, 155 A.L.R. 405
(Cite as: 24 Cal.2d 753)

90(a)): In its . view section 56(b) is ambiguous
because it -fails to specify -a definite period of:
disqualification, .The commission contends that a

fixed period is essential to proper administration of

the act and that its construction of the section should
be given great weight by the court. It contends that in
any event its interpretation of the act as embedied in
Rule 56.1 received the approval of the Legislature in
1939 by the reenactment of section 56{b) without
change after Rule 56.1 was already in effect.

(1) The construction of a statute' by the officials.

" Page 3

1.21 [251 P..7841; Hodge v. McCall 185 Cal. 330,

334 [197 P. 86]; Marhattan General Equipment Co.
v. Commissioner of Int. Rev., 297 1.8, 129 [56 8.Ct.

397, 80 L.Ed. 528); Montgomery v. .Board of

charged with its administration must be given great . -

weight, for their “substantially contemporaneous
expressions of opinion are *757 highly relevant and
material evidence of  the

men who probably were active in the drafting of the
statute." (White v, Winchester Countyy Club, 315
U.S. 32 4] [62 S.Ct. 425, 86 1.Ed, 6191, Fawcus
Muchine Co_v. United States, 282 U.8. 375, 378 [5]
S.Ct, 144; 75 L.Ed. 397]; Riley v. Thompson 193
Cal. 773, 778 [227 P. 772); County of Los Angeles v.
Frishie 19 Cal2d 634, 643 [122 P.2d 526]; County
of Los Angeles v. Superior Court, 17 Cal.2d 707,712
[112 P2d 101; .see, Griswold, 4 Summary of -the
Regulations Probiem,. 54 Harv.L.Rev, 398, 405; 27
Cal.L.Rev. 578; 23 (CalJur: .-776.) When. an
administrative interpretation is of long standing and
hes remained uniform; it -is likely that numerous
transactions. have been entered - into in reliance
thereon, and it-could be invalidated only at the cost of
major readjustments and extengive litigation.
(Helvering v, Griffiths, 318 U.8, 371, 403 -[63 S.Ct.
636, 87 L.Ed. B431; United States v. Hill 120 U.S.
169, 182 [7 S.Ct. 510, 30 L.Ed. 627]; see Coumty of
Los Anpeles v. Superior Court 17 Cal2d 707, 712
(112 P2d 10); Hoyt v. Board of Civil Service.
Commissioners, 21 Cal.2d 399, 402 {132 P.2d 804].).
Whatever the force of administrative construction,
bowever, final responsibility for the interpretation of

the law rests with the courts, " At most administrative .

practice is a weight in the scale, to be considered but
not to be-inevitably followed. ... While we are of
course bound to weigh seriously such rulings, they
are never conclusive." (F_W. Woolworth Co. v.
United States, 91 F.2d 973, 976) (2) A=n
administrative officer may not make a rule or
regulation that alters or enlarges the terms of a
legislative  enactment,  (California - Drive-In
Restayrgnt Assn. v. Clark_22 Cal.2d 287, 294 [140
P2d 657, 147 A.L.R..1028], Bodinson Mfg. Co. v.
Colifornia Emplovment Com., 17 Cal.2d 321, 326
(109 P.2d 935]; Boone v. Kingsbury, 206 Cal. 148,

161 [273 P. 797]; Bank of ftaly v. Johnson_200 Cal,

' probable general -
understanding of the times and of the opinions of

Adminisiration, 34 Cal.App.2d 514, 521 {93 P.2d
1046, 94 A.L.R. 610]:) (3) Moreover, an erroneous
administrative construction does not govern the
interpretation of a statute, even thouph the statute is
subsequently reenacted. *758 - without change,
(Biddle v. Comumissioner of. Internal Revenue 302
U.S. 573, 582 -[58 S.Ct. 379 82 L .Ed. 431];
Houghton v, Payne,_194 U.S_ 88 {24 S.Ct, 590, 48
L.Ed. 8881, Iselin v. United States, 270°1.5..245 251
46 S.Ct. 248, 70 L.Bd. 566]; Louisville:& N; R.:Co,
v, United States; 282 1.5,:740,.757 [51 S:Ct; 297,75 .
L.Ed 6721; F. #. Woolworth Co. v. United States, 91 -
F.2d 873, 976;. Pacific Grevhound Lines.v. .Johnson,
54 Cal.App.2d 297, 303 [129 P.2d 22); see Helvering -
v. Wilshire Oil Co., 308 L).8. 90, 100 [60 S.Ct.-18. 84
L.Ed. 101); Helvering v, Hallock 309 U.8. 106, 119
60 S.Ct. 444, 84 1.Ed.. 604, 125 AL.R. 1368];
Federal Comm. Com. v. Columbia Broadcasting
Svstem 311 U.S. 132, 137 [61 S.Ct, 152, 85 1L.Ed.
87): Peller, Addendum to the Regulations Problem,
54 Harv.L.Rev. 1311, and articles there cited.)

In the present case Rule:56,1 was first adopted by -
the commission in 1938, It was amended twice to
make minor ¢hanges in language, and again in 1942 ¢
to extend the maximum period of disqualification to
six weeks; The commission's construction of section
56(b) has. thus been neither uniform nor of long
standing. Moreover, the séction is not ambiguous, nor
does it fail to indicate” the extent of the
disqualification: (4) The - disqualification imposed
upon a claimant who without good cause "has refused -

to accept suitable -employment when offered to him, .-
or failed-to apply for suitible employment when
notified by .the district public employment office" is
an absolute disqualification that necessarily extends
throughout the period of his unemployment entailed
by his refusal to accept suitable employment, and is
terminated only by his subsequent employment.
(Accord: 5 C.C.H. Unemployment Insurance Service
35,100, par. 1965.04 -[N.Y.App.BdDec. 830-39,

5/27/39].) The Unemployment Insurance Act was .-

expressly intended to establish a system of
unemployment insurance to provide benefits for
"persons unemployed through no fault of their own,
and to reduce involuntary unemployment. ..." {Stats.
1939, ch. 564, § 2; Deering's Gen. Laws, 1939
Supp., Act 8780d, § 1.) The public policy of the
State as thus' declared by the - Legislature was
intended as a guide to the interpretation and
application of the act. {(Jbid.) (5) One who refuses
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suitable employment without geod cause is not
involuntarily -unemployed through no fault of his

own. He has no claim to benefits either at the time of
his refusal or at any subsequent time unti] he again.

brings himself within *759. the provisions of the
statute, (See 1 C.CH. Unemployment Insurance
Service 869, par, 1963.) Section 56(b) in excluding
absolutely from -benefits those who without :good
cause have demonstrated an inwillingness to work at
suitable employment stands out in .contrast to other
sections ~ of the act that impose ‘limited
disqualifications.. Thus, section 56(a) disqualifies a
person who leaves his work because of a trade
dispute for the period during which he continues out

" of work by reason’of the fact that the trade dispute is

stil] in active progress in the establishmient in which
he was employed; .and other sections at the time in
question disqualified for a fixed number of -weeks
persons discharged for misconduct, persons who left
their work voluntarily, -and those who made wilful
misstaterments. .(2 Deering's Gen. Laws, 1937, Act
R780(d), § § 56(e), 55, 58(e); see, also, Stats. 1935,
ch. 674, § 14; Deering's Gen. Laws, 1939 Supp., Act
8780d, §
disqualification .imposed by section 56(b) to be
similarly limited, it would have expressly so
provided. (6) Rule 56.1, which. attempts to create
such 2 limitation by an administrative :ruling,
conflicts with the statute and is void. (Hodge v,

McCall, supra; Manhattan General Equipment Co, v.

Commissioner of Int. Rev., 297 U8, 129 134 .[36-
SCt 3 80 L.Ed S28]: see Bodinson Mfz. Co. v

California Employment Com.:-17 Cal2d 321, 336
[109 P.2d 935].) Even if the failure to limit the

disqualification were an oversight on the part of the
Legislature, the commission would have no power to -

remedy the omission. {7) The power given it to adopt
rules and regulations (§ 90) is not a prant of
legislative power. (see 40 Columb. L. Rev. 252; cf.
Deering's Gen. Laws, 1939 Supp., Act: 8780(d), -§

58(b)) and in promulgating such rules it may not alter -

or emend the statute or enlarge or impair its scope..
(Hodge v. McCall, supra; Bank of ltaly v._Johnson,

200 Cal. 1, 21-[251 P. 7841, Manhattan General -

Eguipment Co, v. Commissicner of Int. Rev.. supra;
Koshland v. Helverigg, 298 U.8. 441 (56 8.Ct. 767,
80 1..Ed. 1268,

power ‘to adopt Rule 56.1, it is unnecessary to
consider whether, if given such power, the provisions
of the rule were reasonable.

The commission contends, however, that petitioners
are not entitled to the writ because they have failed to

exhaust *760 their administrative remedies under

58.) Had the Legislature .intended the -

105 ALR. 7561; Iselin v. United"
States, supra.) -Since the commission was without-
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section 41.1. This contention was decided adversely
in Matson Terminals, Inc, v. California Employmenr .
Com., ante, p. 695 [151 P.2d 202]. It contends further
that since all the benefits herein involved have begen
paid, the only question is whethef the charges made
to the employers' accounts should be removed, and
that since the employers will have the opportunity to
protest these charges in other proceedings, they have
an adequate remedy and there is therefore no neéd for
the issuance of the writ in the present casé, The
propricty of the payment of benefits, however, is
properly challenged by an employer in proceedings
under section 67 and by a pétition-for a writ of
mandamus fromthe determination of the commission
in such proceedings. (See Matson Terininals Inc v,
California Employment C amle, p. 6957151 P.2d
2021; W. R.'Grace & Co. v. California Employment’
Com., ante, p. 720 [151 P.2d 215].) An employer's
remedy thereunder is distiict from that afforded by

‘section 45.10 end 41.1, and the commission may not

deprive him of it by the expedient of paying the
benefits before the writ is obtained. (8) The statute

itself provides that in certain cases payment shall be

made irrespective of & subsequent apped! (§ 67) and

such payment does not preclude issuance of.the writ. .
(See Bodinson Mfg. Co. v. California Emp. Com.,

supra, at pp. 330-331; Matson Terminals, Irc: v.:
California Emp. Com., supra.)-

Let a peremptory writ of mandamus issue ordering
the California Employment Commission to set aside- -
its order granting unemployment insurance benefits
to the corespondents, and to refrain from charging
petitioners' accounts with any benefits paid pursuant
io that award..

Gibson, C. I., Shenk, J., Curl:ls I, and Edmonds, J.,
concurred.

CARTER, 1.

1 concur in the conclusion reached in the majority
opinion for.the reason stated in. my concurring
opinion in Mark Hopkins, Inc. v. California Emp.
Co., this day filed, ante, p. 752 [151 P.24d 233].

Schauer, J., concurred.
Intervener's petition, for e rehearing was denied

September 13, 1944. Carter, J., and Schauer, J., voted
for a rehearing. *761
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Cal., 1944,

Whitcomb  Hotel v. California Employment
Commigsion

END OF DOCUMENT
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CONNIE ZIPTON et al,, Petitioners,
V.
' WORKERS' COMPENSATION APPEALS
BOARD, CITY OF SAN LEANDRO et al.,
Respondents,

No. A044870.

Court of Appeal, First District, Division 3, California.

Mar 14, 1590. -

SUMMARY

The surviving spouse of a firefighter who died of
cancer initiated workers' compensation proceedings,
alleging that the cancer was caused by the
firefighter's exposure to known -carcinogens during
employment. Although it was conceded that the
firefighter had been exposed to known carcinogens
-on the job, the workers' compensation judge ruled
that petitioner failed to establish the evidentiary
foundation necegsary to trigger the statutory
presumption of industrial causation set forth in Lab.
Caode. § 3212.1. The firefighter's cancer was a
metastatic undifferentiated carcinoma, and the
primary tumor site could not be medically identified,
The Workers' Compensation Appeals Board denied
reconsideration of the decision of the workers'
compensation judge.

COn the surviving spouse's petition for review, the
Court of Appeal affirmed the board's order denying
reconsideration. It held that the spouse had the
burden of esteblishing a reasonable link between the
cencer and the exposure to carcinogens before Lab.
.Code, § 3212.1, could be applied to shift the burden
of proof to the public employer on the issue of
industrial causation. Since all the medical evidence
established that the primary tumor site could not be
identified, other than by sheer speculation, it held that
petitioner failed to meet that burden of proof.
(Opinion by Barry-Deal, Acting P. J.,, with Merrill
and Strankman, J7., concurring. )

HEADNOTES

Classified to California Digest of Official Reports
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(1) Statutes § 21--Counstruction--Legislative Intent.
When a court endeavors to construe a Statute, it must
ascertain the intent of the Legislature in order to
accomuplish the purpose of the statute. *981

(2) Workers' Compensation § 76--Presumption of
Industrial Causation-- Purpose.

The foremost purpose of the presumptions of
industrial causation found in Lab. Code, § 3212 et
seq., is to provide additional compensation benefits to
certain public employees who provide vital and

- hazardous services, by easing the burden of proof of

industrial causation.

(3) Workers' Compensation § 75—~Burden of Proof—-
Shifting of Burden-- Statutory Presumption of
Industrial Causation.

The presumptions of industrial causetion found in
Lab. Code, § 3212 et seq., are a reflection of public
policy, and are implemented by shifting the burden of
proof in an industriel injury case. Where proven facts -
give rise to a presumption under one of the statutes,
the burden of proof shifts to the party against whom
it operates, to prove the nonexistence of the presumed
fact, namely, an industrial relationship,

(4) Workers' Compensation § 76-—-Presumptions--
Iodustrial Causation—-Cancer of Firefighters and
Peace Officers.

The presumption of industrial causation of cancer
suffered by firefighters and peace officers, set forth in
Lab, Code, § 3212 1, differs in application from the
other statutory presumptions of industrial causation
in Lab, Code, § 3212 et seq. Unlike the other
statutory presumptions, - Lab. Code, § 3212.1,
additionally requires a showing of exposure to a
known carcinogen as defined in published standards,
and a showing that the carcinogen is reasonably
linked to the disabling cancer, before the presumption
can be invoked.

{5) Workers' Compensation § 75-Burden of Proof--
Reascnable Link Between Cancer and Industrial
Exposure to Carcinogen--Public Firefighter.

In workers' compensation proceedings initiated by
the surviving spouse of a firefighter who died of
cancer, the surviving spouse had the initial burden of
proving by a preponderance of the evidence that the
firefighter's cancer was reasonably linked to
industrial exposure to 2 known carcinogen, before the
burden of proof on the issue of industrial causation
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could be shified to the public employer under Lab,
Code, § 32121

(6) Workers' Compensation § 75--Burden of Proof--
Reasonable Link Between Cancer and. Industrial
Exposure to Carcinogen--Public  Firefighter-<
Undifferentiated Carcinoma.

The surviving spouse of a firefighter who died from
cancer failed tc establish a reasonable link between
the ‘cancer and the firefighter's industrial exposure to
known carcinogens, for purposes of shifting to the
public employer the burden of proof on the issue of
industrial causation under *982Lab. Code, § 3212.1,
notwithstanding proof that the firefighter had in fact
been exposed on the job to known carcinogens,
where the cancer was a metastatic undifferentiated
carcinoma, and all the medical evidence established
that the primary tumor site could not be identified
other than by sheer speculation,

[See Cal.lur.3d, Work Injury Compensation, § §
128, 293: Am.Jur.2d, Workmen's Compensanon, §§
304, 515.)

COUNSEL

Davis, Cowell & Bowe, J. Thomas Bowen and
Leslie A. Eberhardt for Petitioners.

William B. Donohoe, Thomas, Hall, Salter &
Lyding, William R. Thomas, Mark A. Cartier and
Don E. Clark for Respondents.

Goshkin, Pollatsek, Meredith & Lee. and Samuel E.
Meredith as Amici Curiae for Respondents,

BARRY-DEAL, Acting P. J.

Petitioner Connie Zipton (hereafter petitioner),
individually and as- guardian ad litem for her two
minor sons, seeks review of the order of respondent
Workers' Compensation. Appeals Board (hereafter

Board) denying reconsideration of the decision of the-

workers' compensation judge (hereafter WCJ) who
heid that petitioner failed to establish the evidentiary
foundation necessary to trigger the statutory
presumption of industrial causation pursuant to Labor
Code section 3212.1. [FN1] *983 Petitioner contends

that the Board erred by not invoking the presumiption

in her behalf, thereby shifting the burden to
respondent City of San Leandro (bereafier
respondent) to prove that the cancer suffered by her
husband, Michael Zipton, deceased, did not arise out

of and occur in the course of his employment as a
firefighter for respondent.

FN1 All further statutory references are to
the Labor Code unless otherwise specified.
Section 3212.1 provides in pertinent part:
"In the case of active firefighting members
of fire departments of cities, counties, cities
and counties, districts, or other public or
municipal  corporations ‘or  political
subdivisions, and ' active firefighting
members of the fire departments of the
University of California and the California
State University ..., and in the case of active
firefighting members of the Department of
Forestry end Fire Protection, or of any
county forestry or firefighting department or
unit ..., and peace officers as defined in
Section 830,1 and subdivision (a) of Section
830.2 of the Penal Code who are primarily
engaged in active law enforcement
activities, the term ‘injury' as used in this
division includes cancer which develops or
manifests itself during a period ‘while the
'member is in the service of the department
orf unit, if the member demonstrates that he
or she was exposed o ‘a lmown

. carcinogen as defined by the International
Agency for Research on Cancer, or as
defined. by the director, and that the

- carcinogen s reasonably linked 1o the
disabling cancer. [{ ] The compensation
which is awarded for cancer shall include
full hospital, surgical, medical- treatment,
disability indemnity, and death benefits, ...
[ 1 The cancer so developing or manifesting
itself in these cases ghall be presumed to
arise out of and in the course of the
employment. This presumption is disputable
and may be controverted by other evidence,
but unless so controverted, the appeals board
is bound to find in accordance with it. ..."
(Italics added.)

At issue is the construction of section 3212.1, and
specifically, the definition of the phrase "reasonably
linked." For the reasons discussed below, we affirm
the Board's order, and hold that petitioner has failed
to prove by a preponderance of the evidence that
Zipton's fatal cancer was reasonably linked to his
industrial exposure to carcinogens.

Factual and Procedural Background
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Michael Zipton was employed as a firefighter for
respondent from October 1, 1970, until April 12,
1987. His duties included the active suppression of
fires, During this period, he was exposed to various
carcinogens, as defined by the International Agency
for Research on Cancer (LARC), [FN2] while fighting
fires. The specific number of carcinogens to which
Zipton actually 'was exposed cannot be ascertained
from this record. The parties do agree that he was
exposed to the following carcinogens known to cause
cancer in humans according to the IARC studies:
arsenic, asbestos, certain polyaromatic hydrocarbons,
vinylchloride, chromium, and acrylonitrile.

FN2 In 1971, the IARC ‘initiated 2 program
to .eveluate the carcinogenic risk of

chemicals to-humans by producing critically -

evaluated monographs on  individual
chemicals. The term "carcinogenic risk" in
the JARC Monographs on the Evaluation of
the Carcinogenic Risk of Chemicals to
Humans, World Health Organization,
International Agency. for Research on
Cancet, volumes 1 to 29 (Oct. 1982 supp. 4)
is defined as the probability that exposure to
a chemical or complex mixture, or
employment in & particular occupation, will
lead to :cancer in humans. The criteria
developed by the IARC is categorized in

terms of sufficient evidence, limited
evidence, and inadequate evidence. of
- carcinogenicity.  “Sufficlent  evidence"

indicates that there is a causa) relationship
between the agent and human cancer, In the
case of chemicals for which there is
"sufficient evidence" of carcinogenicity in
experimental animals, the IARC considers
such chemicals to pose a carcinogenic risk
.to  humans. The IARC classifies 23
chemicals and groups of chemicals that are
causally associated with cancer in humans,
and 61 chemicals, groups of chemicals, or
industrial processes, that are probably
carcinogenic to humans.

In April 1987, Zipton became seriously ill and
stopped work. In May 1987, he was diagnosed as
suffering  from  widespread  undifferentiated
carcinomia of unknown origin. *984

On May 19, 1987, Zipton filed a claim for workers'
compensation benefits, alleging that his cancer was

Page 3

occupationally related.

On February 29, 1988, Zipton died, at age 39, from
the effects of the cancer. On March 1, 1988, ‘an
autopsy revealed the following: "metastatic
undifferentiated carcinoma involving liver, hepatic,
pancreatic and periaortic iymph nodes, left adrenal,
right and left lung.”

On March 11, 1988, petitioner filed an application -
for death benefits, and petitioned the Board for a
finding of industrial causation ‘of the digability and
death of Zipton pursuant to Government Code section
21026, and for an award of the special death benefit
pursuant to Government Code section 21363, [FN3]
On April 5, 1988, petitioner was appointed - guardian
ad litem and trustee’ for ber minor sons, Jeremy and
Casey Zipton.

FN3 The Board found that Zipton did not
sustaii an industrially related - disability
within the meaning of Government Code
section 21026. Therefore, petitioner was not
entitled to the special death benefit under
Government Code section 2]363.

Respondent denied liability. MNumerous médical
opinions were obtained regarding the industrial
relatiohship.of Zipton's cancer. The partiés filed trial
briefs and thie matter was submitted to the WCJ on
the documentary record, regarding the application of
the presumption of industrial causation set forth in
section 3212.1.

On October 27, 1988, the WCIJ issued his decision.
As pertinent, he held that because a primary entry site
for the cancer could not be identified, - petitioner
failed to establish a reasonable link between Zipton's
cancer and the industrial exposure to carcinogens, as
required by section 3212.1. Therefore, she was not.
entitled to the presumption of industrial causation.
Absent the presumption, the WCI further held that
petitioner did not meet- her burden of proving that
Zipton's cancer was industrially related.
On November 21, 1988, petitioner sought
reconsideration, contending that requirement of a
primary tumor site as B prérequisite to establishing a
reasonable link resulted in =a strict, technical
evidentiary hurdle, defeating the intended expansive
purpose of section 3212.1. On December 21, 1988,
the Board deniéd reconsideration, and adopted the
WCJ's report and recommendation on reconsideration
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(hereafter Board opinion) deted Decemb;:l' 5, 1988.
On December 28, 1689, we granted review.

» Medical Evide;ace

The medical evidence before the Board consisted
primarily of the reports and testimony of four weli-
qualified doctors: Michael Jensen-Akula, M.D., *985
Internal Medicine (Zipton's treating physician at
Kaiser Permanente); Selina Bendix, Ph.D., Bendix
Environmental Research, Inc. (a2 consulting
toxicologist engaged by petitioner's attorney); Phillip
L. Polakeff, M.D., MPH, M.Env.Sc.,
QOccupational/Environmental Medicine, Toxicology
and Epidemiology {engaged by petitioner's attorney);
and Piero Mustacchi, M.D., Clinicel Professor of
Medicine and Preventive Medicine, Occupational
Epidemiclogy, University of California, San
Francisco (engaged by respondent's attorney).

Dr. Jensen-Akula diagnosed Zipton's condition as
metastatic undifferentiated carcinoma and stated that
he was unaware of any known association between
Zipton's cancer and his exposure to toxic chemicals
on the job. He noted: "Since the specific type of
epithelial carcinoma is not clear in this case, it would
be very difficult to associate this with any specific
toxin or poison, although I would be interested in
having a list of toxic chemicals that you feel he has
been exposed to. At this point, I cannot specifically
state any definite relationship between any toxic
exposure and aggravation cause or acceleration of his
tumor." After reviewing the toxicelogy report, Dr.
Jensen-Akula concluded that he was unable to
specifically comment on any direct cause and effect
relationship between Zipton's exposure to industrial
carcinogens and his cancer.

Dr. Polakoff stated in his comprehensive report of
February 6, 1988, that eancer due to occupational
exposure is indistinguishable from cancer due to
other causes. Carcinogens may produce carcer at
organs distant from the site of contact, and the
potency of a particular carcinogen is not uniform for
all tissues. Dr. Polakoff continued: "Cancer is
generally regarded as a disease of old age. There are
2 factors that generally draw our attention to
chemically-induced cancers as opposed to natural
occurrence. One is the appearance of cancer earlier in
life than expected, the second is simply looking for a
higher than normal incidence rate in the worker
cohort or population being evaluated.”

Specifically regarding Zipton's

situation, Dr.

Polakoff noted that Zipton was in excelient health
prior to 1987; his life-style was relatively free of
other risk factors, e.g., he did not smoke, drinl, or
use drugs; he had not traveled to exotic locales; he
had no previous occupational exposure nor any
unique hobbies; there was no history of cancer in his
immediate family; and he contracted cancer at a
relatively young age. Furthermore, Zipton had direct
and continuous exposure tc a host of known
occupational carcinogens. Moreover, epidemiological
studies documented excess cancer in various Organ
sites, as well as total cancer rates, among firefighters.

Based on all of the factors, Dr. Polakoff concluded
that Zipton's 17 years as a firefighter for respondent
contributed to the "genesis of his cancer and *986
his markedly depleted lifespan. ... [{ ] Although the
definitive genesis of his cencer will never be
completely known, I believe that his history of
serving as a firefighter for over 17 years definitely
contributed to its pnset."

Dr. Bendix examined Zipton prior to his death, and
initially reported on November 16, 1987. At the time
of her examination, Dr. Bendix was unaware that the
cancer had been diagnosed as a metastatic
undifferentiated carcinoma with the primary tumor
site unknown. At that time, the preliminary evidence
indicated that the primary site was either the lungs or
liver, and therefore, Dr. Bendix initially concentrated
on these organs, insomuch as the original biopsy
involved liver cells.

Dr, Bendix outlined Zipton's exposure history to
numerous chemical carcinogens in the course of his
employment as a firefighter. With references to
scientific and  epidemiological studies, she
documented many liver and lung carcinogens found
in smoke, and discussed their relevant latency periods
in reference to Zipton's 17 years of exposurs, Dr.
Bendix concluded that it was probable that Zipton's

" employment "caused or materially contributed to his

cancer which had a liver or lung primary site."

In a subsequent report dated April 14, 1988, upon
reviewing the final pathology report and learning that
the primary tumor site was not the liver or lungs, but
unknown, Dr. Bendix emphasized: "Consideration of
an unknown primary cancer metastatic to the liver
broadens rather than restricts the range of
carcinogens to which firefighters are exposed which
may be relevant to this case. Most of the chemicals
listed as liver carcinogens in my first report also
affect other sites."”
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Dr. Bendix acknowledged in her final report that it
was impossible to ascertain the usual age of
occurrence of Zipton's cancer since the primary site
was unknown. However, she noted that death from
metastatic cancer is not common at the age of 40. Dr.
Bendix concluded that Zipton's cancer was probably

‘caused by exposure to chemical cercinogens in the

smoke which he inhaled as a firefighter.

Dr. Mustacchi, in his report of March 18, 1988,
concluded that work exposure pleyed no role in
Zipton's development of cancer, but did not give any
indication as to what he thought might have caused
the cancer. He did not discuss possible risk factors,
other than eliminating chemical exposure on the job
as a possible cause of Zipton's cancer. The major
thrust of Dr. Mustacchi's report was directed to taking
exception to the conclusions reached by Dr. Bendix
regarding Zipton's industrial exposure to specific
carcinogens, an issue rendered moot by the
subsequent Board finding. *987 :

Board Opinion

Addressing whether Zipton's fatal cancer came
within the ambit of section 3212.1, the WCJ initially
determined that petitioner proved the requisite
exposure by a preponderance of the evidence. The
WCJ stated: "This conclusion is reached after close
study of the reports of Drs. Mustacchi and Bendix;
although Dr. Mustacchi disagrees with Dr. Bendix as
to the status of some of the borderling substances or
those not definitely shown to be related to cancer in
humans, it is still evident that at least several of them
meet the criteria."

Turning to the second requirement of section 3212.1-

proof of a “reasonable [ink" between Zipton's cancer
and his industrial carcinogenic exposure-the WCJ
emphasized: "[T]o apply the presumption it must then
be demonstrated by a preponderance of the evidence
that the carcinogen is reasonably linked to the
disabling cancer, and therein lies the major difficulty
in this case. ... [{ ] Unfortunately, the very nature of
the diagnosis is such that the burden of proof of
industriality ... was impossible to meet regardless of
the effort involved." Without scientific evidence as to
the nature of the primary cancer, the WCJ concluded
that petitioner failed to prove that Zipton's cancer was
reasonably linked to his industrial exposure.

Lepislative History

(1) It is fundamental that when a court endeavors to
construe a statute, it must ascertain the intent of the

Page 5

Legislature in order to accomplish the purpose of the

" statute. (Moyer v. Workmen's Comp, Appeals Bd

(1973) 10 Cal.3d 222, 230 [110 Cal.Rptr, 144, 514
p2d 12241)

In the matter before us, the legislative history does
not change the outcome. We are concerned, however,
that neither the parties to this action, nor amicus
California  Compensation Defense  Attorneys’
Association demonstrate an awareness of the specific
legislative history. Because this case presents such a
troublesome set of circumstances and a difficult issue
to resolve, the pertinent legislative history is
consequential and should be discussed.

(2) The foremost purpose of the presumptions of
industrial causation found in the Labor Code (§ §
3212, 32121, 3212.2, 3212.3, 32124, 3212.5,
3212.6, 3212.7, 3213) is to provide additional
compensation benefits to certain public employees
who provide vital and hazardous services by easing
the burden of proof of industrial causation. { (3)(See
fn. 4.) Saal v. Workmen's Comp. Appeals Bd. (1975)
50 Cal.App.3d 291, 297 [*988123  Cal Rptr. 506];
Smith v. Workmen's Comp. Appeals Bd (1975) 45
Cal.App.3d 162, 166 [119 Cal.Rptr. 120].} [FN4]

FN4 The presumptions, which are a
reflection of public policy, are implemented
by shifting the burden of proof in an
industrial injury case. Where facts are
proven giving rise to a presumption under
oue of these statutes, the burden of proof
shifts to the party, against whom it operates,
to prove the nonexistence of the presumed
fact, to wit, an industrial relationship. (Cf.
Gillette v. Worionen's Comp. Appeals Bd.
320(1971) 20 Cal. App.3d 312, [97 Cal.Rptr,
542]; Evid. Code, § 606.)

Section 1 of Assembly Bill No. 3011, 1981-1982
Regular Session, added section 3212.1 to the Labor
Code, thereby extending the presumption of
industrial causation to encompass cancer suffered by
certain active firefighters. (Stats. 1982, ch. 1568, § 1,
p. 6178.) [FN5) Section 3212.1 defines the applicable
condition as "cancer which develops or manifests
itself" during the employment period. (4) Unlike the
other presumptions, however, it additionally requires
a showing (1) of exposure to a known carcinogen as
defined by the IARC, and (2) that the carcinogen is
reasonably linked to the disabling cancer before the
presumption can be invoked,
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FN5 Effective January 1,
presurmnption also was extended to peace
officers as defined in Penal Code sections
830.1 and 830.2, subdivision (a). (Stats.
1989; ch. 1171, § 2, No. 6 Deering's Cal.
Legis. Service, pp. 4498-4499,)

In its original form, séction 32121 only required, in
conformity with the other presumption statutes, that
the cancer develop or manifest itself during the
employment. (Assem. Bill No. 3011 (1981-1982 Reg.
Sess.) § 1.) The bill underwent several amendmeits,
apparently in response to considerable opposition
from state and local agencies concerned with its
potentiaily excessive financial impact. There was also
some “skepticism regarding. whether cancer was
actually en -occupational disease encountered by
firefighters. (See Senate Report to the Chairman of
the Joint Committee on Fire, Police, Emergency and
Disaster Services in California (1987) Firefighters: A
Battle-'With Cancer {hereafter cited as 1987 Joint
Comniittee Report], letter to Senator Campbell dated
Aug. 17, 1987)

Additionally, the 'Assembly added a sunset clause to
effect the repeal of section 32121 on January 1,
1989. However, following Teceipt' of the 1987 Joint
Committeé ‘Réport defonstrating that cancer was in

fact an océupational hazard of firefighters’ and' that

the. financial cost ‘of the pfesumptidh had been much
less than anticipated, apparently in spite of the fact
that the mortality rate from cancer among firefighters - '
had increased, the "Legislature repealed ‘the sunset
date. [FN6] (See 1987 J. Com. Rep., supra, pp 3-5,
15-17, 31) i

FN6 Section 3212.8, which would have

repealed section 32121,
effective- January 1, 1988, (Stats. 1987, ch
1501, § 1)

~The most cogent statement of legislative intent

regarding section 3212.1 is found in a letter dated
August 26, 1982, from legislative counsel to *989
Senator Newton Russell. As pertinent, counsel stated:
"The' workers' compensation law .., generally
speaking, requires eévery employer ... to secure the
payment of workers' compensation for injuries to
employees acting within the course of their
employment. Before an employee is entitled to

1990, the

was repealed

workers' compensation benefits, it must be shown
that the injury was proximately caused by the
employment (subd. {¢), Sec. 3600, Lab. C.). ... [J]If
AB. 301! is chaptered, the specified firefighters
could use this presumption and be entitled to workers'
compensation benefits without showing that the
injury was proximately caused by the employment,
unless the local public agencies could provide
otherwise." {10 Assem. J. (1981- 1982 Reg. Sess.) pp.
17852-17853, 1ta11cs added.)

We glean from the legislative history that the initial
draft of section 3212.1 (Assem. Bill No. 3011, supra)
was met by stiff resistance from selfinsured state and
local agencies “which wefe predicting economic
catastrophé. (See 1987:J. Com. Rep:, supra, p- iii.)
Because -of this- initidl panic -and the resulting
pressure-placed on the Legislaie, it is evident that
the reasonable link requirement was added to eppease
public entities ir-order to assure that the bill would be
passed. (See 1987 I. Com. Rep., supra, p. m) =

Ironically, the information prowded in the 1987 Jomt
Committee Report-indicates that local public entities -
may be faring better economiically under the' cancer
presumption law. [FN7] If correct, it appears that the
original reason'*990 for adding the reasonable link
requiréniént-to éurb’ & potentially -disastrous financial
impact -may be nonexistent, and public entities may
be saving money w1th the implementation of section
3212.1.

FN7 The 1987 Joint Committee Report
reads, as-pertinent: "An argument frequently
heard in opposition to the firefighter cancer
presumption law is the high fiscal costs of
that presurnphon for public employers. [{ ]
In response to the financial concerns, the
estimated cost of workers compensation and
related benefits attributable ‘to the cancer
presumption law appear to be minor. Much
higher costs were anticipated when the
Legislaturé passed the original ‘cancer
" presumption bill in 1982. Those costs were
deemed reasonable for the compensation of
firefighters who bad contracted cancer as a
result of their occupation. However,
according to recent estimates, the law will
not be as costly as originally thought. [{ ]
Based on & random survey of fire agencies,
the Commission on State = Mandates
estimated the average annual State cost of
the firefighter cancer presumption law for
the 5-year period covering the fiscal year
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1982/83 through fiscal year 1986/87 was
approximately $250,000. Furthermore, those
costs attributed to the fifth year the law was
in effect were roughly 1/3 of the highest cost
fiscal year. Therefore, those who argued that
costs for firefighter cancer presumption
claims would confinue to escelate were
incorrect, The Commission's estimate of the
average annual costs of the cancer
presumption law are well below the
$500,000. ceiling on reimbursements from
the States Mandates: Claims, []. ]
Furthermore, local jurisdictions stand to fare
far better under a cancer presumption-law.
Before the law was enacted, local agencies
were responsible for the full cost of workers'
compensation benefits, or for the increased
premiums resulting from successful claima
for firefighters job-related cancer. In
addition -to the full bhospital,. surgical,
medical disebility, indemnity and death
benefits . costs, . local agencies ‘also had. to
. bear the legal, administrative and other
overhead expenses associated with handling
a firefighter's cleim. [ ] However, under the
cancer . presumption  law-when . the
Legislature adopts the recommendations. of
the Commission on State Mandates-local
entities insured.by the State Compensation
Insurance Fund (SCIF) may be reimbursed
for any increases in workers' compensation
premium costs attributable tc the cancer
presumption, Thus, no additional cost will
sccrue to the local agency. On the other
hand, local self-insured agencies may be
reimbursed 50 percent of the actual costs
at‘trxbutable to the cancer presumptmn law;
including but not limited to staff, baneﬁt and
- overhead ' costs. Thus, self-insured local
agencies can expect & minimum of 50
percent savings on claims for job-related
firefiphter cancer. [ ] While the financial
impact on the State end local agencies
cannot be identified precisely, there is no
supporting data to assume that the cost
would be excessive." (At pp. 15-17, fns.
omitted )

While the legislative history reveals an intent on the
part of the Legislature to ease the burden of proof of
industrial causation by removing the barrier of
proximate cause, in application a reasonable link
requirement is no less than the logical equivalent of
proximate cause. Moreover, we discern that the

Pege 7

requirement was precipitated by the fear of financial
doom, but that this fear may be unfounded.

In summeary, it may be that there is no_purpose to be
served by the reasonable link requirement. If indeed
metastatic cancer, primary site unknown, is a
common medical diagnosis in cancer cases, and
therefore results in & pattern of defeating cancer
claims of firefighters and police officers by requiring
a burden of proof which is medically impossibie to
sustain, the Legislature may wish to reexamine the
reasonable link requirement, [FN8] However, this is
clearly a legislative task: .Our task is to interpret the

reasonable link requu'cment in light of the facts
before us, ‘

FNB At oral argument, the attorneys were

asked to advise the court whether the

situation faced by petitioner-2 burden of

proof made impossible by the current state

of medical knowledge-is a common one.
They were unable to cite any other similar

cases, .

Reasonable Link Requu-ement

The .determination. of what minimum. factual
elements must be established in order to invoke the
presumption under gection 3212.1 is & question of
law that is reviewable by the courts. (1 Hanng, Cal,
Lew of Employee - Injuries .and Workmen's
Compensation (2d rev. ed. 1989) § 10.08[3), p
1042.4; of. Dimmig v, Workmen's Comp. Appeals Bd.
(1972) 6 Cal.3d B60, 864 .[10] CalRptr. 105, 495
P2d 433} Mercer-Fraser Co. v, Industrial Ace,
Com. {1953) 40 Cal.2d 102, 115 [25] P.2d 9551)

(5) Petitioner had the initial burden of proving by a

preponderance of the evidence that Zipton's disabling
cancer was reasonably linked to his industrial
exposure to carcinogens. (§  3202.5; Wehr v.
Workers' Comp. Appeals Bd (1985) 165 Cal.App.3d
188, 193 [211 CalRptr. 321); California_State
Polytechnic University v. Workers' Comp. Appeals
Bd (19821 127 Cal App.3d 514, 520 [179 CalRptr.
605].) “Preponderance of the evidence' *991 means
such evidence as, when weighed with that opposed to
it, has more convincing force end the greater
probabﬂlty of truth. When weighing the evidence, the
test is not the relative number of' witnesses,- but the
relative convincing force of the evidence." (§
3202.5)
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Although we recognize that the Legislature intended
to ease the burden of proof of industrial causation
faced by firefighters in cancer cases, as emphasized
by petitioner, it was incumbent on petitioner to
produce prima facie evidence that Zipton's cancer

. and, ultimately, his death were reasonably linked to

the industrial exposure.

(6) Here, there was no evidence whatsoever that the
cancer was reasonably linked to the industrial
exposure, All of the medical evidence, including the
autopsy report, established that a primary tumor site
could not be identified. Without this information, it
was impossible for petitioner to prove a reasonable

_link. The WCJ stated: "There is no scientific evidence

as to the nature of the primary cancer, and apart from
sheer speculation it is impossible based upon the
record herein to pinpoint within reasonable medical
probability the carcinogen or carcinogens thet caused
the malignancy. ... [T)he essential missing element,
i.e., the nature of the carcinogen and its relationship
to the carcinoma that developed and metastasized ...
leaves an evidentiary gap. It may be true, as applicant
argues, that the presumption's purpose is to fill in
gaps and insufficiencies in the evidence once it has
been established that an applicable condition exists
., but here we cannot reach that point since
ingufficient evidence exists to activate the
presumption ab initio."

Petitioner argues that a reasonable link is established
by virtue of the exposure to carcinogens, knewn to
cause lung and liver cancer, and the existence of
cancer in the lung and liver organs. We disagree.
Petitioner ignores the fact that the cancer found in
these organs had metastasized. By definition, a
metastasis is a secondary cancer growth which has
migrated from the primary site of the disease in
another part of the body Here, the medical evidence
establishes without dispute that the cancer found in
Zipton's liver and lungs did not originate in either of
these organs, but migrated from an unknown primary
site.

Without identification of the underlying factual
linkage, i.e., the primary tumor site, the opinions of
Drs. Bendix and Polakoff are highly speculative and
conclusionary. Dr. Polakoff's opinion regarding the
lack of other recognized nonindustrial risk factors is
well taken. Nevertheless, it is pure conjecture to
conclude that a reasonable link exists between the
industrial exposure and an undifferentiated cancer
when the primary site is unknown, and *992 by
virtue of this fact the cancer cannot be atiributed to
any partlcular carcinogen.

It is not our intention to imply that in every cancer
case e primary site must be established in order to
invoke the presumaption of industrial causation under
section 3212.1. In determining whether a reasonable
link exists, sufficient to invoke the presumption, the
proper inquiry should be whether it is more probable
than not that a cancer is linked to the industrial.
exposure. "A possible cause cnly becomes 'probable’
when, in the absence of other reasonable causal
explanations, it becomes more likely than net that the
injury was a result of its action." (Jones v. Ortho

Pharmaceutical Corp. (1983) 163 Cal.App.3d 396,
403 1209 Cal.Rptr, 4561.)

In the matter before us, however, without the
identification of a primary tumor site, there is no
evidence from which to reasonably infer that Zipton's
cancer, in the absence of. other reasonable causal
explanations, was more likely the result of industrial
exposure than nonindustrial exposure. To make that
leap, as petitioner urges, would require that we

simply ignore the [egislative directive that a
reasonable link must be established by a
preponderance. of the evidence before the

presumption can be invoked.

While the legisiative mandate that the workers'
compensation laws are to be liberally construed
applies to the construction of section 3212.1 (§:3202;
see Muznik v. Workers' Comp. Appeals Bd. (1875) 51
Cal.App.3d 622, 633 [124 Cal.Rptr. 407]), it does not
authorize the creation of nonexistent evidence. (Wehr
v. Workers' Comp. dAppeals -Bd., supra, . 165
Cal.App.3d 188, 195; Sully-Miller Contracting Co. v.
Workers' Comp. Appeals Bd. (1980) 107 Cal App.3d
916, 926 [166 Cal.Rptr. 1111.) Furthermore, the
Legislature expressly provided that' "[n]othing
contained in Section 3202 shall be construed as
relieving a party from meeting the evidentiary burden

of proof by a preponderance of the evidence." (§
3202.5.)

Petitioner's relience on Muznik v. Workers' Comp
Appeols Bd. supra, 51 Cal.App.3d 622, is misplaced.
Muznik concemed the construction of the statutory
heart presumption embodied in section 3212 and the
meaning of its phrase "heart trouble." [FN9] Given
the liberal mandate of section 3202 and the general
rule that statutory language is to be piven its
commonly understood meaning, the Muznik court
held that the phrase "heart trouble” in section 3212
“assumes a rather expansive meaning." ( Jd., at p.
635.) However, unlike the heart presumption statute,
section 3212.1 requires an additional showing that
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the industrial exposure is reasonably linked to the
*993 disabling cancer. Establishment of this linkage
is & question of fact, which must be shown by a
preponderance of the evidence, (§ 3202.5.) This
- additiona] criterion distinguishes the instant case
from” Muznik and its construction -of section 3212,
which is much less specific regarding the requisite
clements of proof, and therefore, subject to
considerably more flexibility in its interpretation. As
noted by the WCIJ herein, the gap created by the
absence of facts necessary to establish a reasonable
link simply cannot be bridged by the rule of liberal
construction.

FN9 In order for an eligible employee to be
entitled to the presumnption in gection 3212,
it must-be shown that "heart trouble”" has
developed  or manifested itself during a
period while such employee is employed by
a reievant agency.

In conclusion, petitioner has failed to establish by a
preponderance of the evidence that her deceased
husband's cancer was reasonably linked to his
. industrial exposure to carcinogens while he was
employed as a firefighter by respondent.

The Board's order denying reconsideration is
affirmed. - K

Merrill, J., and Strankmag, J., concurred.

A petition for a rehearing was denied April 4, 1990,
and petitioners' application for review by the
Supreme Court was denied June 6, 1990, *9%4

Cal. App.1.Dist.,1990.

Zipton v. W.C.AB. -

END OF DOCUMENT
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