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EXECUTIVE SUMMARY

- The test claim statute amended the Meyers-Milias-Brown Act (hereinafter the MMBA), created
an additional method to establish an agency shop arrangement, and expanded the jurisdiction of
. the Public Employment Relations Board (hereinafter “PERB”) over local agencies. Since 2001,
PERB'’s new MMBA jurisdiction includes resolution of disputes and enforcement of statutory
duties and rights of all local public employees except peace officers, management employees,
and the City and County of Los Angeles. The test claim regulations adopted by PERB in 2001
established procedures for the new MMBA jurisdiction.

On December 4, 2006, the Commission on State Mandates determined that the Local
~ Government Employment Relations test claim statutes and specified regulatlons, adopted in
'2001, imipose & reimbursable state-mandated program on local agencies.’

On January 8, 2007, the claimant submitted proposed parameters and guidelines.” On
February 2, 2007, the Department of Finance (DOF) submitted comments on the claimant’s
proposed parameters and guidelines.’ Staff reviewed the claimant’s proposal and the DOF’s
comments. . Non-substantive, technical changes were made for purposes of clarification,
consistency with language in recently adopted parameters and guidelines, and conformity to the

- Statement of Decision. Also, staff reviewed and analyzed-claimant’s proposed new activities
and recommends approval of those activities that are reasonably necessary to implement the state
marndate,

. ! See Exhibit A, Statement of Decision.

- ? See Exhibit B, claimant’s proposed parameters and gmdelmes
. 3 See Exhibit C, Department of F inance comments.




' On May 7, 2009, claimants filed comments in support of the draft staff analysis; on
May 11, 2009, the California State Association of Counties and the League of California Cities
filed comments requesting clarification of one issue: informal conferences on unfair practice
charges. On May 13, 2009, DOF filed comments concurring with the draft staff analysis. The
final staff analysis and proposed parameters and guidelines include technical changes to clarify
that preparation for and participation in mforma] conferences to clanfy issues and explore the
possnblhty ofa settlement are relmbursable ' :

' Recommendation

Staff recommends that the Commission adopt the final proposed parameters and guldelmes as
modified by staff, beginning on page 13.

Staff also recommends that the Commission authorize staﬁ' to make any non-substantive,
technical cprrectmns to the parameters and gmdel_mes following the hearing.

4 See Bxhibit F for comments on draft staff analysis.




- Claimants
. City of Sacramento and County of Sacramento

Chronology : - o
08/01/02 ~ Claimants file test claim with the Commission on State Mandates .
_ (Commission) : . : ‘
© 12/04/06 .- - Commission adopts Statement of Decision

12/07/06 Commission staff issues adopted Statément of Decision

“01/08/07 - Claimants submit proposed parameters and guidelines

02/02/07 DOF files comments on the proposed parameters and guidelines

04/20/09 _ Commission staff issues draft staff analysis and proposed parameters and
guidelines, as modlﬁed by staff

| 05/07/09 - Claimants file response to draft staff analysis

05/11/09 California State Association of Counties and League of California Cities
file joint comments on draft staff analysis and proposed parameters and
guidelines, as modified by staff _

05/13/09 DOF files comments on the draft staff analysis and proposed parameters
and guidelines, as modified by staff

05/14/09 Commission staff issues final staff analysis and proposed parameters and

_ . guidelines, as modified by staff -
Summary of the Mandate '

On December 4, 2006, the Comnussmn on 1 State Mandates detertmned that the Local
 Government Employment Relations test claim statites and regulations impose a reimbursable
state-mandated program on local agencies for the following activities:

1. Deduct from employees’. wages the payment of dues ot service fees required pursuant to an -
- agency shop arrangement that was established under subdivision (b) of Government Code
section 3502.5, and transmit such fees to the employee orgamzatlon (Gov. Code § 3508.5, -
Cmubd. ().

2. Receive from the employee any proof of in lieu fee payments made to charitable -
organizations required pursuant to an agency shop arrangement that was estabhshed under
"subdivision (b) of Government Code section 3502.5. (Gov. Code § 3502. 5 subd. (c)).

3. -Follow PERB proeedures in respondlng to charges and appeals filed with PERB, by an entity
. other than the local public agency employer, concerning &n unfair practice, a unit '
determination, and representation by an employee organization, recognition of an employee

organization, or election. Mandated activities as added by Reglster 2001, Number 49, are as
follows:

a. prooedures for filing documents or extensxons for ﬁhng documents with PERB
(Cal.Code Regs., tit. 8, §§ 32132, 32135);

. ' b. proof of service (Cal. Code Regs., tit. 8, § 32140);




c. - respond to subpoenas and mvestlgatwe subpoenas {Cal. Code Regs tit. 8, §§.
32149, 32150);

‘d. conduct depomtmns (Cal. Code Regs., tit. 8, §32160),

‘e, participate in hearings and respond as required by PERB agent, PERB
'Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8, §§
32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210, 32212,

- 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030,
60050 and 60070); and

f. file and respond to written motions in the course of the hearing (Cal Code Regs.
- tit. 8, § 32190).

On January 8, 2007 the claimant submitted proposed parameters and guidelines.

On Februa?/ 2, 2007, the DOF commented on the claimant’s proposed parameters and
guidelines.” DOF’s comments are addressed in the analysis. “ The draft staff analysis and

- proposed parameters and guidelines were issued on April 20, 2009. Comments were filed by
claimant, DOF, and the California State Assomatlon of Counties (CSAC) and League of
Cahforma Cities (League)

The claimants and DOF support the draft staff analys1s and proposed parameters and gmdelmes.
However, staff makes minor clanfymg rewsmns to address CSAC and the League’s comnients .
which are.addressed below.

Discussion

Non-Substantive, Technical Changes to Sections IL, ITL V, VI

Staff reviewed the proposed parameters and guidelines and the comments received. Non-
substantive, technical changes were made for purposes of clarification, consistency with
language in recently adopted parameters and guldelmes, and conformity to the Stateriient of
Decision, The teéhnical changes proposed by staff are descnbed below.

IL Eligible Claimants
The claimant proposed that “Any county, c1ty, OF city a.nd county, special district or other local

agency subject to the Meyers-Milias-Brown Act that incurs increased costs as a result of this - - -

reimbursable state-mandated program is eligible to claim reimbursement of those costs.” Staff
‘added a sentence to clarify that the City of Los Angeles and the County of Los Angeles are not
eligible claimants because they are speclﬁcally éxcluded from PERB Junsdlctlon pursuant to
Govemment Code sectmn 3507.

I Period af Retmbursement

* This section was updated to conform to statutory amendments (2008) which, elmunated ﬁhng
reimbursement claims based on est:mated oosts ‘ . \

5 See Exhibit C.




V. Claim Preparation and Submissz'on -

. B, Indirect Costs |

The current boilerplate language allows claimants to utilize the procedure prov1ded in “Office of
Management and Budget (OMB) Circular A-87 Attachments A and B” for the calculation of
indirect costs,

- Commission staff recently learned that thls docmnent is now clted as 2 CFR Part 225, Appendlx
A and B (OMB Circular A-87). The CFR citation has been verified and staff recommends
updating this citation throughout Section V '

Substanuve Changes to Sectlon 1V, Relmbursable Activities
IV. Reimbursable Activities

The Reimbursable Activities section of the parameters and guidelines includes a description of
the specific costs and types of costs that are reimbursable, including one-time costs and on-goirg
costs, and a description of the most reasonable methods of complying with the mandate. “The
most reasonable methods of complying with the mandate” are those methods not specified in
statute or executive order that are necessary to carry out the mandated program.®

Claimant proposes the following reimbursable activities:
" One Time Activities

a. Establish procedures and documentation for deduction from employees’ wages the
~ payment of dues, or service fees, chantable organization as appropnate requlred pursuant
. : to an agency shop agreement.
b. Develop and provide training for employees charged w1th respons1b1hty for responding
- to PERB administrative actions, including attorneys, supervisory and management
personnel, (One time per employee)
c. Establishment of procedures and systems for handling of PERB matters, including
calendanng, docketmg and file management systems

On-Going Activnties .

a. - Deduct from employees ‘wages the payment of dues or service fees required pursuant to.

_ an agency shop arrangement and transmit such fees to the employee organization.

b. Receive, verify and file proof of in lieu fee payments, received from the employee, made
to charitable organizations pursuant to an agency shop arrangement.

C. When a person or entity other than the public entity files with the PERB an unfair labor
practice, unit determination, representation by an employee organization, petition for
injunctive relief, recognition of an employée organization, or an election, the following

" - activities are reimbursable: :

1 Filing of documents or requests for extensmn of time to file documents with
PERB, :

. s See California Code of Regulations, title 2, Secti;qn 11.83.1, subdivision (a)(4). .




2, Prepafation for conferences and hemngs before PERB Board agents and
Administrative Law Judges including, but not limited to, preparation of bnefs
documentation and evidence, exhibits, witnesses and expert witnesses.

3. Proof of service, including mailing and service costs.

4, Responding to stlbpoenas and investigative subpoenas, including the time spent
' obtaining the information ot doemnentatlon requested in the subpoena, and
copying and service charges. :

5.  The conduct of depositions, mcludmg service of subpoenas, deposition reporter
and transcription fees, expert witness fees, preparation for the deposition and the

time of any governmental employee ot attorney incurred in the conduct of the
" deposition.

6. - Preparation for and participation in any hearing as required by any PERB agent,
PERB Administrative Law Judge, or the five-member PERB, including
preparation of witnesses, ewdence exhibits, expert witnesses, witnesses, and
briefs. =

7. The preparatlon, research, and filing of motlons and responding to written
motions in the course of a hearing. -

Staff reviewed the claimant’s proposed language and DOF’s eomments, and proposes the.
following changes (see “ strikeout and underline” for staff’s proposed changes):

T One-Time Activities

" Claimant proposed the following one-time activities:

1. Establish  procedures and documentation for deduction from employees’ wages the payment
of dugs, or sétvice fees, including transmittal of such paments, and handling proof of *in
lien® fee paments made to charitable orgamzanons as eppfopﬁote-reqmred by the agency

shop agreement established ant to Govermnent_ Code section 3502.5 subdmsxons
and (c).

" 2. Develop and proi}ide::li'éinihg for employees ehai‘ged with responsii‘)ility" for responding to

- PERB administrative actions, mcludmg attorneys, superwsory and managent personnel.
(One-time per employee).

3. ' Establish procedures and systems for handling of PERB matters, mcludmg calendanng,
docketing and file management systems.-

Staff modified proposed activity A.1 to conform the activity to the test claim statute. No
substantive changes were made by staff to proposed aetlwtnes A, 2 and A3,

T; rammg

In rebuttal comments to the DOF’s comitients-on the original test claim filing, claimant asserted
that “[i]t is unreasonable for an emplo¥er not to be familiar with the more complex processes and
-procedural requirements of the PERB.’ The regulations contain a “plethora of procedural rules
and timelines with which compliance must be had.,” The Public Employment Relatxons Board,

7 See Exhibit D, Response.to Departmeut of Finance. ' o




2000-2001 Annual Report, dated October 15, 2001, contains in an appendix of Board decisions,
a summary of cases which were dismissed either for failing to meet the timelines, or for lack of a
prima facie case. Without adequate training, employers would needlessly be subject to various
proceedings brought by individuals and unions when there was no basis for the action.. Claimant
" also asserts that this is a situation that warrants continual training, From the Annual Report, it is
evident that the PERB is continually issuing decisions, and there is further litigation which _
results in published opinions, all of which can impact an employer. To not be kept current on the
latest developments of the PERB could result in a more costly impact to the employer. : '

Despite claimants’ arguments, the Commission found that PERB training is not. exphmtly
required by the test claim statutes or regulations and, thus, is not a state-mandated activity. ‘
However, because of the complex process and procedural requirements of the PERB regulations,
staff finds that developing and providing training for employees charged with responsibility for
responding to PERB administrative actions, mcludmg attorneys, supervisory and management
personnel on a one-time per employee basxs is the most reasonable method of complying with

_the mandate. Staff further finds that establishment of procedures and systems for handling
PERB matters, including calendaring, docketing and file management systems are the most
reasonable method of complying with the mandate.

Therefore, staff recommends approval of the one-time activities as mod1ﬁed hy staff,
Ongoing Activities

The claimant proposed the followmg ongoing activities (normal text), and staff proposes tbe
following clarifying changes (strikeout and underline), as discussed below: .

Agency Shop Agréements Established by Signed Petition and Elecuan (Gov. Code, § 3502. 5
subd (b))

Deduct from employees’ wages the payment of dues or service e fees requlred pursuant to
an agency shop arrangement and transmit such fees to the employee organization.

. On a monthly basis, receive from the employee verify-aad-fle—proof of lieu payments in
the sum equal to the dues, initiation fees or agency shop fees, reeeived-from-the
empleyee; made to a charitable organization pursuant to Government Code section -

- 3502.5, subdivision (c), w an agency shop arrangement -

established b}: mgged getltlon and election pursuant to Govemment Code section 3502.5.
subdivision (b). )

Staff reviewed clmmant's proposed language and comments filed by the DOF.? DOF states that
the plain languageé of the test claim legislation only requires that local agencies receive : proof that
in lieu fee payments have been made; therefore verifying and filing this information should not
constitute reimbursable activities. Staff agrees, and strikes “verify and file” and makes other
technical changes to conform the proposed activity to the test claim statute.

Scope of Reimbursable State-Mandated PERB Actzvmes

- In its quasi-judicial capacity to resolve employer-employee dlsputes PERB has several powers
.and duties, mcludmg the ability to “hold heanngs, subpoena witnesses, administer oaths, take the
testimony or deposmon of any person and . to issue subpoenas duces tecum to require the .

® See Exhibits Cand D. -




production and examination of any employer’s or employee organization’s records, books, or

papers relating to any matter within its jurisdiction. To implement the test claim statutes, PERB .
procedures are implemented through regulations, setting forth detailed procedures for conducting -

initial administrative hearings and administrative appeals of those decisions to the five-member

PERB itself, including such matters as time and manner of filing complaints, investigations,

subpoenas, depositions, conduct of hearings, rules of ewdence, bnefs ora] arguments,

' transcripts, decisions, reconsiderations ‘and appeals

'The Commission found that the local public agency employer is requn-ed to engage in the ,
activities 'sét forth in the PERB procedures when cases are filed with PERB by an entity other
than the publi¢ ‘agency employer. However, the Commission found that where a local public
ageficy employer initiates a charge or appeal with PERB, that declsmn is discretionary and thus
does not mandate any of the PERB procedures.

Claimant proposed the following language to define the scope of reimbursable state—mandated
PERB act1v1t1es

'3, Whena person or entity other than the public entity files with the PERB an unfair
practice charge, unit determination, representation by an employee organization, petitien
for-injunetiverelief recognition of an employee orgamzatlon, or an election request, or
the public agency employer is ordered by PERB to join in a matter, the followmg
activities are reimbursable:

Staff recommends deletion of “petition for injunctive relief” because it is inconsistent with the
Comrmission’s Statement of Decision.- The claimant sought reimbursemént for staffing,
preparing for, and representing the local pubhe agency in administrative or court proceedings

regarding disputes as to management, supervisory and confidential designations, which are .
excluded from agency shop arrangements. The Commission found that the plain language of the

test claim statutes and regulations do not require the local public agency employer to perform

any activitiés with regard to superior or appellate court appeals of final PERB decisions,

Therefore, these costs are not subject to article XIII B, section 6.

Claimant proposed the following language to obtain reinibursement for conferences and hearmgs
before PERB Board agents and ‘Administrative Law Judges: '

c. Preparation for conferences and hearings beforé PERB Board agents and PERB
~ Administrative Law Judges including, but not limited to, preparation of briefs,
documentation and evidence, exhibits, witnesses and expert witnesses.

In the draft staff analysls staff added a citation to California Code of Regulanons, title 8, section
32170.

On May 11, 2009 CSAC and the League requested that the proposed parameters and guidelines
be clarified to include as reimbursable costs preparation for and part1c1patlon in informal
conferences. The CSAC/League letter states:

Under the PERB process, a Board agent may conduct an mformal conference to clarify
issues and explore the possibility of a voluntary settlement. Cities and counties are not
given the option of whether to attend and participate in these mformal conferences
Instead, they are ‘du'ected to attend’ by the Board agent :




!

In practice, informal conferences are a routine part of the unfair practices charge process.
PERB's guidance on how to file an unfair practice charge notes that the next step after .

" issuance of a complaint is the informal conference. The guidance states that after a Board
agent issues a complaint, the case ‘wﬂl then proceed to an mfonnal settlement
conference.”

The Statement of Decision finds that the PERB regulations set forth detaded procedures for
conducting initial administrative hearings and administrative appeals of those decisions to the
five-member PERB itself, including such matters as time and manner of filing complaints, -
investigations, subpoenas, depositions, conduct of hearings, rules of evidence, briefs, oral
arguments transcripts, decisions, reconsiderations and appeals.

The Commission found that the local public agency employer is required to engage in the
activities set forth in the PERB procedures when cases are filed with PERB by an entity other
than the public agency employer. The reimbursable activities detailed in the Statement of
Decision cite regulations that authorize PERB Board agents to conduct informal coriferences to
clarify issues and explore the possibility of a voluntary séttlement for matters involving
representation issues (Cal. Code Regs., tit. 8, §§ 32170 and 60030). However, section 32650
which provides for an informal conference that is part of the mvestl gatory process for unfair -
practice charges is not cited, although specifically pled.

Staff agrees with CSAC and the League that it is necessary to clanfy whether informal
conferences on unfair practice charges are reimbursable.

Based on the Comnussmn s finding that the public agency employer is required to engage in the
activities set forth in the PERB procedures, staff finds that “preparation for and participation in
an informal conferénce” on an unfair practice charge filed by a person or entity other than the:
public agency employer, is the most reasonable method for the public agency employer to
engage in the activities set forth in the PERB procedures. Therefore, staff recommends approval

of this activity and staff’s proposed clarifying changes to reimbursable activity 3.c., as stated
below:

_ c. Preparation for and Qartlcxp'atlén in informal conferences 3 end-hearings as 1ggu:red by _
aiy beforePERB Board agénts and PERB Administrative Law Judges to clarify issues

- and explore the possibility of a voluntary settlement including, but not limited to,
preparation of briefs, documentation and evidence, exhibits, witnesses and expert

witnesses. (Cal.Code Regs., tit.8.8 § 32170,.subd.-‘§el and § 32650)

Staff also eliminated “and hearings” because it duplicates reimbursable activity 3.f, below.
Preparatzan for and Part:c:pation in any PERB Hearing

~ f. Preparation for and participation in any hearing as requ:red by any PERB Board
agent, PERB Adm1msn'at1ve Law Judge, or the five-member PERB, including
preparation of w1tnesses evidence, exhibits, expert witnesses, witaesses; and briefs.
(Cal. Code Regs., tit. 8. §§ 32168, 32170, 32175, 32176, 32180, 32205, 32206,
32207, 32209, 32210, 32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649,
2680, 32980, 60010, 60030, 60050 and 60070] ‘and




Claimant requests teimbursement for the activity of “preparation” for PERB heanngs
because “preparation for a hearing” is the most reasonable method of complying with the
mandate to participate in a PERB hearing.

DOF commented that preparation for hearings is not & new activity, as local agencies previously
prepared similar documentation for court hearings under the process in place for resolation of
unfair labor practice cases prior to enactment of the test claim language.”

Staff disagrees. The PERB decision-making rirocess is quasi-judicial and is not 1denncal to the
procedures for responding to Writs of Mandate. There are specific PERB procedural regiilations,
which the Commission determined to be reimbursable, These are not the same as local rules of
court. These regulations require local agency representatives to be prepared for any hearing as
required by any PERB agent, Admmlstratlve Law Judge, General Counsel, or the ﬁve-member
PERB.

Claimant explains that the ease with which unions and employees can file charges Wlth the
PERB as compared to filing court petitions results in a substantial increase in the number of
filings to which the employers must respond-... the procedures for responding to Writs of
Mandate are generally less burdensome and time consurning for employers than the multi-
layered administrative procedures required under the PERB’s regulations .... '* Based on
claimant’s contentions, staff finds that the activity of “preparation for hearing” is the most
reasonable method of complying with the mandate to “participate in a PERB hearing.”
Therefore, staff recommends approval of this activity.

For this activity, the Commission’s decision includes the following regulatory citations:
California Code of Regulations, title 8, sections 32168, 32170, 32175, 32176, 32180, 32205, .

" 32206, 32207, 32209, 32210, 32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680,
32980, 60010, 60030, 60050 and 60070 and staff proposes adding these citations.to the proposed
parameters and guidelines.

All of these regulations were added or amended by Reglster 2001, Number 49 and were
determined to be reimbursable by the Commission. On May 10, 2006, regulation sections -
60010, 60030, 60050, and 60070 related to petitions for board review were repealed by Reglster
2006, Number 15. Because of this repeal, staff proposes to'add clarifying language to the
-parameters’ and guidelines that will state effective May 11, 2006, activities related to petitions for
board review that are based on former sections 60010, 60030, 60050, 60070 are not
reimbursable. (See Non-Reimbursable Actmtles, discussed below.)

Repeal and Renumbering of Regulanons

Generally, the same rules of statutory construction apply when mterpretmg administrative -
regulations as apply when interpreting statutes. (Cal. Drive-In Restaurant Assn. v. Clark (1 943)
22 Cal.2d 287, 292.) Educadtion Code section 3 provides: “[t]he provisions of this code, insofat

" as they are substantxally the same as existing statutory provisions relating to the same subject
matter, shall be construed as restatements and contmuatlons, and not as new. enactments * This
is in accordance with the California Supreme. Court decision, which held that “[wlhere there is an
express repeal of an existing statute, and & re-eriactment of it at the same time, or & repeal and a

? See Exhibit C.
1% See Exhibit D.
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re-enactment of a portion of it, the re-enactment neutralizes the repeal so far as the old law is
continued in force. It operates without interruption where the re-enactment takes effect at the
same time.” (In re Martin's Estate (1908) 153 Cal. 225, 229.)

The proposed parameters and guidelines did not include citations to new regulatory sections that
were alleged to be the reenactment of sections 60010, 60030, 60050, and 60070 of the PERB
regulations. Therefore, staff makes no ﬁndmgs on the potentlal reenactment of sectlons 60010
60030, 60050, and 60070. '

Non-Reimbursable Activitles

Staff recommends adding a section identifying Non-Reimbursable Activities. The
Commission’s decision identifies activities initiated by a public agency that are not state-
mandated activities. Staff recornmends that this list be included following identification of
reimbursable activities. In the final proposed parameters and guidelines, staff cited to PERB
regulation section 32650 (informal conferences for unfair practice charges) under Non-
Reimbursable activity 1. a, “File an unfair practice charge. Staff also recommends adding to this
list, exclusions for peace officers as defined in Penal Code section 830.1 and activities based on
regulations sections 60010, 60030, 60050, and 60070. And also in the final version, staff
corrected the effective date to read “May” instead of “June” in C.3.

C. Non-Reimbursable Activities

1. The following activities u:utlated by the local public agency are not state-mandated
_ activities:

' a, File anunfalr practice charge (Cal. Code of Regs.. tit. 8. §8§ 32602, 32604, 32615,
32621, 32625, 32650)

- b, Appeal of a ruling on a motion (Cal. Code of Regs., tit. 8, § 32200);
~¢. Amend complaint (Cal. Code of Regs., tit. 8, §§ 32625, 32648);

d. Appeal of an administrative decision, including request for stay of activity and appeal
of chsrmssal {Cal. Code of Regs., tit. 8, 88 32350, 32360, 32370, 326335, and 60035); -

e Statement of excegtlons to Board agent demsmn (Cal Code of Regg, tit. 8,_ § 32300}; _
Rguest for reconmderatlon (Cal Code of Regs., tit. 8, § 32410); and,
g Request for injunctive relief {Ca]. Code of Regs.. tit. 8, § 32450). -

2. Sections 3501, 3507.1 and 3509 of the Govemmenf Code do not apply to persons who are
peace officers as defined in section 830.1 of the Penal Code. - Therefore, increased costs

related to peace ofﬁcers are mehg;ble for reimbursement under this program. {Gov. Code, § A
- 3511) .

3. Effective May 11, 2006, activities related to petitions for board rewew'gursuant' to former

sections 60010, 60030, 60050, and 60070 of California Code of Regulations, title 8, are not
reimbursable.

11




Staff Recommendation : | | - S | | .
Staff recommends that the Commission adopt the final proposed parameters and gmdelmes as .
modified by staff, beginning on page 13.

Staff also tecommends that the Commission authorize staff to make any non-substanhve _
technical corrections to the parameters and guxdelmes following the heanng ‘

12-
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PROPOSED PARAMETERS AND GUIDELINES,
AS MODIFIED BY STAFF

Government Code Sections 3502.5 and 3508.5
" Statutes 2000, Chapter 901 (SB 739)

Cahforma Code of Regulations, Title 8, Sections 31000-te-61630 32132, 32135, 32140, 32149,

32150, 32160, 32168, 32170, 32175, 32176. 32180, 32190,.32205, 32206, 32207, 32209, 32210

32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030, 60050
' 60070

Register 2001, Number 49

Local Government Employee Relations
01-TC-30

. City of Sacramento and County of Sacramento Cl.aimants
I. SUMMARY OF THE MANDATE

| T“ne test claim legislation statute amended the Meyers-Milias-Brown Act (hereinaﬂer the
MMBA") regarding employer-employee relations between local public agencies and their
| employees. The test claim legislation statute and its attendant regulations created an additional
method for creating an agency shop arrangement, and expanded the jurisdiction of the Public
- - Eniployment Relations Board (hereinafter “PERB") to includé resolving disputes and enforéing -
the statutory duties and rights of those public employers and employees subject to the MMBA.

On December 4, 2006, the Comnnssmn on State Mm&tes found that the test claim statute and -
regulations impose a abeve-referenced-test-olaim-was a pamally relmbursable state-mandated -
. program on local agencies for the following acuvmes

1.  Deduct from an employees’ wages the payment of dues or service fees requn-ed
pursuant to an agency shop arrarigement that was established under subdivision (b) of
Government Code section 3502.5, and transmit such fees to the employee
organization. (Gov. Code § 3508.5, subd. (b)).

| 2. Receive from the eriployee any proof of in lieu fee payments made to charitable
.organizations required pursuant to an agency shop arrangement that was established
under subdivision (b) of Government Code section 3502.5. (Gov. Code, § 3502.5,

. | - subd. (c))
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3. Follow PERB procedures in responding to charges and 'appeals filed with PERB, by .
‘an entity other than the local public agency employer, concerning an unfajr labor '
practlce a unit determination, representation by an employee organization,
recognition of an employee organization, or election. Mandated activities are:

a. pRrocedures for filing documents or extensions for ﬁhng documents with PERB- "
(Cal.Code Reg,, tit. 8, §§ 32132, 32135 (Register 2001, No. 49)); .

b. pProof of service: (Cal. Code Regs., tit. 8, § 32140 (Register 2001, No. 49));

C. rRespondmg to subpoenas and mvestlgatlve subpoenas: (Cal. Code Regs., tit. 8,
- §§ 32149, 32150 (Register 2001, No. 49)); |

‘ d. cGonducting deposmons- (Cal Code Regs tit. 8, §32160 (Reglster 2001, No.
49);

¢. ‘pParticipate in hearings and rcspondmg as required by PERB agent, PERB
- Administrative Law Judge, or the five-member PERB:(Cal. Code Regs., tit. 8, §§
32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210, 32212,
32310, 32315, 32375, 32455,-32620, 32644, 32649, 32680, 32980, 60010, 60030,
60050 and 60070 (Register. 2001, No. 49)); and

f. fEiling and responding to written motions in the course of the heanng (Cal. Code
Regs. tit. 8, § 32190, (Reglster 2001, No. 49)

II. ELIGIBLE CLAIMANTS

Any county, city, or city and county, special district or other local agency subject to the :
jurisdiction of PERB that incurs increased costs as a result of this reimbursable state-mandated
programm is eligible to claim reimbursement of those costs. However, the City of Los Angeles
and the County of Los Angeles are not eligible.claimants because they are specifically excluded
from PERB jurisdiction pursuant to Government Code section 3507

Il PERIOD OF REIMBURSEMENT

- Govemment Code section 17557 states that a test claim shall be- submntted on or before-June 30
following a given fiscal year to establish eligibility for reimbursement for that fiscal-year. The
test claim for this mandate was filed by the test claimants, the County of Sacramento and the
City of Sacramento, on August 1, 2002, Therefore, the period of reimbursement begins on
July 1, 2001. : C

. Actual costs for one ﬁscal year shall be mcluded m each clalm Es%naated—ee«s&-fer—ﬂae

bseq par-ipey-be-ineluded-on 5 m,-if-applieable—Pursuant to Government
Code sectlon 17561 subdmswn (d)(l)(A), all clalms for reunbursement of initial fiscal year
costs shall be subn'utted to the State Contmller within 120 days of the issuance date for the
claiming instructions.

If the total costs for a given year do not exceed $1,000, no reimbursement shall be allowed
except as otherwise allowed by Government Code section 17564.
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. IV. - REIMBURSABLE ACT IVITIES -

To be eligible for mandated cost reimbursement for any given ﬁseal year, only actual costs may
be claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or neat the samne ‘time the actual cost was incurred fof the -
event or activity in question. Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices and receipts.

Evidence corroborating the source documents may include, but is not limited to, time sheets,
worksheets, cost allocation reports (system generated), purchase orders, contracts, agendas,
calendars, and declarations. Declarations must include a certification or declaration stating, “I
certify (or declare) under penalty of perjury under the laws of the State of California that the
foregoing is true and correct,” and must further comply with the requirements of Code of Civil -
Procedure section 2015.5. Evidence corroborating the source documents may include data
relevant to the reimbursable activities otherwise reported in compliance with local, state, and
federal govérnment reqmrements However, corroborating documents cannot be substituted for
source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below.

Claimants may use time studies to support salary and beneﬁt costs when an activity is task-
. repetitive. Time study usage is subject to the review and audit conducted by the State
Controller’s Office.

For each eligible claimant, the following activities are ehgible for reimbursement:
A. OneTime Activities '

- 1. ‘Establish procedures and documenitation for deduction from employees’ wages the
payment of dues, ot service fees, including transmittal of such payments, and handling

proof of in lieu fee payments made to charitable orgamz.ation s as required by the agency . .
' ement ursuant to Govemment Code sections 3502 5 »subdlvmmns

2. Develop and provide training for- employees charged with responsibility for responding to
. PERB administrative actions, including attorneys, superv1sory and management
_personnel (One time per employee)

“ 3 Eetabhs-hﬂeent-ef—Estabhsh procedures and systems for handling of—PERB mat‘ters
1nc]udmg calendanng, docketmg and file management systems.

B. On-Golng Activities _ ‘
" 1. Deduct from employees' wages the payment of dues or service fees required pursuant to

an agency shop arrangement that was established under subdivision (b) of Government .

Code section 3502.5, and transmit such fees to the employee orgamzauon (Gov. Code,
§, 3508.5, subd. (b).) _
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2. Onamonthly basis, rReceive;verify-and-file frorn' the employee proof of in lieu fee
payments;reeeived-from-the-employee; made to charitable organizations pursuant to an ‘ .

agency shop arrangement that was estabhshed by signed petition and election in

Government Code section 3502.5, subdivi

3. Whena person or entity other than the pubhc entity files with the PERB an unfair laber
préctice charge, unit determination, representation by an employee organization, petitien
for-injunetive-relief, recognition of an employee orgamzatlon, or an election request, ot -
the public agency employer is ordered by PERB to join in a matter, the following
activities are reimbursable:

a. fEiling documents or requests for extension of time to file documents with PERB-
(Cal. Code Regs., tit.8, §§ 32132, 32135); :

b. pRroof of service, mcludmg mailing and serwce costs: (Cal. Code Regs tit. 8. §
32140); ‘

c. . pRreparation for and participation in informal conferences and—heaﬂ&gs as
ggulred by any befe-re PERB Board agents and PER.B Administrative Law
¥ nd ¢

' mcludmg, but not lirnited to, préparation of briefs, documentation and evidence,

exhibits, witnesses and expert vntnesses—g Cal. Code Regs . 1it.8, §§ 32170, subd
(e) and 32650:); :

d. rResponding to subpoenas and investigative subpoenas, including the time spent
obtaining the information or documentation requested in the subpoena, and .

copying and service charges: (Cal. Code Regs., tit: 8, §§ 32149, 32150);

e. tFhe conduct of depositions, including service of subpoenas, delf:osition reporter
and transcription fees, expert witness fees, preparation for the deposition and the
time of any governmental employee or attorney incurred in the conduct of the

deposition- (Cal. Code Regs., tit. 8, § 321 60);

f. ____ pPreparation for and participation in any heanng as required by any PERB Board
agent, PERB Administrative Law Judge, r the five-member PERB, or the General
' -Counsel including preparation of answer to complaint or answer to amendment,
-\mmesses, evidence, exhlblts éxpert witnesses, witnesses, statements'?, stmuiated

facts® and informational briefs, oral argument, response to exceptmns, response to
dmnnstranve appeal or comphance matter

it

atlons tltle '

2 . T g .
8, §§ 32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32—299, 32210,

! Section § 32205

? Section § 32455 — preparation of wntten position statements or other documents filed with the
General Counsgl.

3 Section § 32207.

% Correction of the transcript reqmres filing of a monon, the citation to this motion has been ' '
- moved to subdmsmn (g) .
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32212, 32310, 323135, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010,
60030, 60050, and 60070, (Register 2001, No. 49).

Effective May 11, 2006: Cahfomla Code of Re gglatlons, title 8, §§ 32168, 32170,
32175, 32176, 32180, 32205, 32206, 32207, 32210, 32212, 32310, 32315, 32375
32455 32620, 32644, 32649, 32680, 32980. (Regnster 2001, No. 49).

Effective May 11, 2006, responses to petltlons for board review pursuant to forme
sections 60010, 60030, 60050, and 60070 of the California Code of chulatlons,
title 8, are not reunbursable (Register 2006, No. 15.)

g .The preparation, resea.rcl_l, and ﬁlmg of motions, including correction of U'anscng
and responding to written motions in the course of a hearing and immediately after.

(Cal. Code Regs., tit. 8. § 32190, 32209).
C. Non-Reimbursable Activities

1. The following actlvmes initiated bv the local public agency are not state-mandated
activities:

a. fEile an unfair practice charge (Cal. Code of Regs., tit. 8, §§ 32602, 32604, 32615,
32621, 32625, 32650);

b. aAppeal of aruling on a motion (Cal. Code of Regs.. tit. 8, § 32200
. gAmend complaint (Cal. Code of Regs.. tit. 8, §§ 32625, 32648);
d. aAppeal of an administrative decision, mcludmg request for stay of activity and

appeal of dismissal {Cal. Code of Regs., tit. 8, §§ 32350, 32360, 32370, 32635, and
60035); -

e. sStatement of excegtlons to Board agent dec1s1on ;Cal Code of Regs . tit. 8. §
- 32300);

f. rRequest for reconsideration (Cal. Code of Regs., tit. 8. § 32410); and,
-g. rRequest for injunctive relief (Cal. Code of Regs., tit. 8, § 32450).

- 2. Sections 3501, 3507.1 and 3509 of the Government Code do not apply to persons. who.are -
peace officers as defined i in section 830. 1 of the Penal Code. Therefore. increased costs
related to peace officets are ineligible for reimbursement under this program. (Gov.
Code, § 3511.)

3. Effecuve J&ne—May 11, 2006, activities based on former sections 60010, 60030, 60050,
and 60070 of California Code of Regulations, title 8, are not reimbursable.

.V, CLAIM PREFARATION AND SUBMISSION

®

Each of the following cost elements must be identified for the relmbursable activities identified
in section IV of this-document. Each reimbursable cost must be supported by source

documentation as described in section IV. Addmonally, each reimbursement claim must be filed
in a timely manner,

A. . Direct Cost Regdrtmg

Direct costs are those costs incurred specifically for relmbursable actwmes The fol]owmg dzrect
costs are eligible for reunbursement
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1.Salaries and Benefits

. Report each employee implementing the reimbursable activities by name, job classification,
and productive hourly rate (total wages and related benefits divided by productive hours).
' Describe the specific reimbursable activities performed and the hours devoted to each
reimbursable activity performed.

2:1.  Materials and Supplies -

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price after
deducting discounts, rebates, and allowances received by the claimant. Supplies that are
withdrawn from inventory shall be charged on an appropnate and recogmzed method of
costing, consistently applied. . :

-3-2. _Contracted Services.

Report the name of the contractor and services performed to implement the reimbursable
activities. . If the contractor bills for time and materials, report the number of hours spent on
the activities and all ¢osts charged. If the contract is a fixed price, report the services that
were performed during the period covered by the reimbursement claim. If the contract
services were also used for purposes other than the reimbursable activities, onty the pro-rata
portion-of the services used to implement the reimbursable activities can be claimed. Submit
contract consultant and invoices with the clalm and a desonpuon of the contract scope of

~ services.

4-3.  Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (mcludmg computers)

necessary to implement the reimbursable activities. The purchase pnce includes taxes,

delivery costs, and installation costs. If the fixed asset or equipment is also used for purposes

other than the reimbursable activities, only the pro-rata portion of the purchase price used to
_* implement the reimbursable activities can be claimed. : :

- 54, Travel

_ Report the name of the ernployee traveling for the purpose of the rennbu;rsable activities.
. Include the date of travel, destination point, the specifi¢ reimbursable activity requiring
_ travel, and related travel expenses reimbursed to the employee in compliance with the rules
of the local jurisdiction. Report employee trave] time according to the rules of cost elernent
A.1, Salaries and Benefits, for each apphcable re1mbursable activity.

B." : Indn'ect Cost Rates

Indirect costs are costs that are incurred for a common or _]omt pm‘pose beneﬁtmg more than one
program, and are not directly assignable to & particular department or program without efforts
disproportionate to the result achieved. Indirect costs may include (1) the overhead-costs of the
unit performing the mandate; and (2) the costs of the central government services distributed to
the other departments based on a systematic and rational basis through a cost allocation plan.

' Compensatmn for indirect costs is eligible for reimbursement utilizing the procedu:e provided in .
~ the 2 CFR Part 225 (Office of Management and Budget (OMB) Circular A-8T). Claimants have
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the option of using 10% of labor, excluding fringe benefits, or preparing an Indirect Cost Rate
. Proposal (ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in

2 CFR Part 225. Appendix A and B (OMB Circular A-87 Attachments A and B)) and the indirect -
shall exclude capital expenditures and unallowable costs (as defined and described in 2 CFR Part

225, Appendix A and B (OMB Circular. A-87 Attachments A and B).) However, unallowable

costs must be included in the direct costs if they represent activities to which mdlrect costs are

properly allocable. -

The distributions base may be (1) total direct costs (excluding capital expendltures and other
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and
wages, or (3) ah_other_'base which results in an equitable distribution.

In calculating an ICRP, the claimant shall have the choice of one of the following
methodologies:.

1. The allocation of allowable indirect costs (as defined and described in 2 CRF Part

- 225, Appendix A and B (OMB Circular A-87 Attachments A and B)) shall be -
accomplished' by (1) classifying a department’s total costs for the base period as
either direct or indirect, and (2) dividing the total allowable indirect costs (net of
applicable credits) by an equitable distribution base. The result of this process is
an indirect cost rate which is used to distribute indirect costs to mandates. The
rate should e expressed as a percentage which the total amount allowable mchrect
costs bears to the base selected; ‘or :

. '2. The allocation of allowable: mdlrect costs (as defined and described in 2 CFR Part
225, Appendix A and B (OMB Circular A-87 Attachments A and B)) shall be .
-accomplished by (1) separate a department into groups, such as divisions or .
- sections, and then classifying the division’s or section’s total costs for the base
7 period as either direct or indirect, and (2) dividing the total allowable indirect
- costs (net of appllcable credits) by an equitable distribution base. The result of
.this process is an indirect cost rate that is used to distribute indirect costs to ' ,
. mandates. The rate should be expréssed as a percentage which the total amount o
allowable indirect costs bears to the base selected. : -

VL RECORDS RETENTION

Pursuant to Government Code section 17558.5, subdivision (a), a rexmbursement claim for actual

costs filed by a local agency or school district pursuant to this chapter’ is subject to the initiation j
_of an audit by the State Controller no later than three years after the date that the actual

reimbursement claim is filed or last amended, whichever is later. However, if no funds are

appropriated or no payment is made to a claimant for the program for the fiscal year for which

the claim is filed, the time for the Controller to initiate an audit shall commence to run from the

date of initial payment of the claim. All documents used to support the reimbursable activities,

as described in Section IV, must be retained during the period subject to audit. If an audit has

been initiated by the Controller during the peried subject to audit, the retention penod is

extended until the ultimate resolutlon of any audit findings.

. , S This refers to Title'2, division 4, part 7, chapter 4 -of_' the Government Code.
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V'II. OFFSETTING SAVINGS REVENUES AND REIMBURSEMENTS

Any offsets eﬂ?sett-m-g savings the claimant experlences in the same program as a result of the ' .
" same statutes or executive orders found to contain the mandate shall be deducted from the costs

claimed. In addition, reimbursement for this mandate received from any federal state or non--

local source shall be 1dent1ﬁed and deducted from this claim."

- VIIL STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b}, the Controller shall issue clalmmg

instructions for each mandate that requires state reimbursement not later than 60 days after

- receiving the adopted parameters and guidelines from the Commission, 10 assist local agencies

“and school districts in claiming costs to be reimbursed. The claiming instructions shall be
derived from the test claim decision and the parameters and guidelines adopted by the
Commission.

Pursuant to Government Code section 17561, subdivision (d)(l)(A) issuance.of the cla1mmg
instructions shall constitute a notice of the right of the local agencies and school districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

IX. . REMEDIES BEFORE THE COMMISSION

Upon the request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controller to modify the claiming instructions to
conform to the parameters and guidelines as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision (a), and California Code of Regulations, title 2, section 1183.2.

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally bmdmg on all parties and prov1des the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test ¢laim. The administrative record, including the.Statement
of Decision, is on file with the Commission.
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Hearing: May 29, 2009 :
. J:/imandates/2001/01tc30/psgs/FSA

ITEM 8

" FINAL STAFF ANALYSIS
PROPOSED PARAMETERS AND GUIDELINES

7 ‘ Government Code Sections 3502.5 and 3508.5
Statutes 2000, Chapter 201

California Code of Regulations, Title 8, Sections 32132, 32135, 32140, 32149, 32150, 32160,
32168, 32170, 32175, 32176, 32180, 32190, 32205, 32206, 32207, 32209, 32210, 32212, 32310,
32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980,.60010, 60030, 60050, 60070

Register 2001, Number 49

Local Government Employee Relations
01-TC-30

City of Sacramento and County of Sacramento, Clalmants

EXECUTIVE SUMMARY

The test claim statute amended the Meyers-Milias-Brown Act (hereinafter the MMBA), created
- dn additional method to establish an agency shop arrangement, and expanded the jurisdiction of
. the Public Employment Relations Board (hereinafter “PERB") over local agencies. Since 2001,
PERB’s new MMBA jurisdiction includes resolution of disputes and enforcement of statutory
duties and rights of all local public employees except peace officers, management employees,
and the City and County of Los Angeles. The test claim regulations adopted by PERB in 2001
established procedures for the new MMBA jurisdiction.

On December 4, 2006, the Commission on State Mandates determined that the Local
Government Employment Relations test claim statutes and specified regulations, adopted in
2001, impose a reimbursable state-mandated program on local agencies.’

On January 8, 2007, the claimant submitted proposed parameters and guidelines.? On .
February 2, 2007, the Department of Finance (DOF) submitted comments on the claimant’s
proposed parameters and guidelines. ' Staff reviewed the claimant’s proposal and the DOF’s
‘comments. Non-substantive, technical changes were made for purposes of clarification,
consistency with language in recently adopted parameters and guidelines, and conformity to the
Statement of Decision. Also, staff reviewed and analyzed claimant’s proposed new activities
and recommends approval of those activities that are reasonably necessary to implement the state
mandate,

! See Exhibit A, Statement of Decision.
. 2 See Exhibit B, claimant’s proposed parameters and guidelines.
* See Ex.h.lblt C, Department of Finance comments.




On May 7, 2009, claimants filed comments in support of the draft staff analysis; on

May 11, 2009, the California State Association of Counties and the League of California Cities
filed comments requesting clarification of one issue: informal conferences on unfair practice
charges. On May 13, 2009, DOF filed comments concurring with the draft staff analysis, The
final staff analysis and proposed parameters and guidelines include technical changes to clarify
that preparation for and participation in mformal conferences to clarify issues and explore the
possibility of a settlement are reimbursable.* :

" Recommendation

Staff recommends that the Commission adopt the final proposed parameters and guidelines, as
modified by staff, beginning on page 13.

Staff also recommends that the Commission authorize staff to make any non-substantive,
technical corrections to the parameters and guidelines following the hearing,

* See Exhibit F for comments on draft staff analysis.




Claimants
. City of Sacramento and County of Sacramento

Chronology ‘

08/01/02 : Claimants file test claim with the Commission on State Mandates
(Commission)

12/04/06 ' Commission adopts Statement of Decision

12/07/06 Comimission staff issues adopted Statement of Decision

01/08/07 Claimants submit proposed parameters and guidelines

02/02/07 DOF files comments on the proposed parameters and guidelines

04/20/09 Cqmmissidn staff issues draft staff analysis and proposed parameters and
guidelines, as modified by staff

05/07/09 Claimants file response to draft staff analysis

05/11/09 California State Association of Counties and League of California Cities

' file joint comments on draft staff analysis and proposed parameters and

guidelines, as modified by staff :

05/13/09 DOF files comments on the draft staff analysis and proposed parameters
and guidelines, as modified by staff :

05/14/09 Commission staff issues final staff analysis and proposed parameters and

. guidelines, as modified by staff
Summary of the Mandate '

On December 4, 2006, the Comn'nsswn on State Mandates determined that the Local
Government Employment Relations test claim statutes and regulations impose a reimbursable
state-mandated program on local agencies for the following activities:

1. Deduct from employees’ wages the payment of dues or service fees required pursuant to an
agency shop arrangement that was established under subdivision (b) of Government Code
section 3502.5, and transmit such fees to the employee organization. (Gov. Code § 3508.5,
subd. (b)).

2. Receive from the einployee any proof of in lieu fee payments made to charitablé
organizations required pursuant to an agency shop arrangement that was established under
subdivision (b) of Government Code section 3502.5. (Gov. Code § 3502.5, subd. (c)).

3. Follow PERB procedures in responding to charges and appeals filed with PERB, by an entity
other than the local public agency employer, concerning an unfair practice, a unit
determination, and representation by an employee organization, recognition of an employee

‘organization, or election. Mandated activities as added by Register 2001, Number 49 are as
follows:

a. procedures for ﬁliﬁg documents or extensions for filing documents with PERB
(Cal.Code Regs., tit. 8, §§ 32132, 32135);

. b. proof of service (Cal. Code Regs., tit. 8, § 32140);




c¢. respond to subpoenas and investigative subpoenas (Cal. Code Regs., tit. 8, §§
32149, 32150);

d. conduct depositions (Cal. Code Regs., tit. 8, § 32160);

e. participate in hearings and respond as required by PERB agent, PERB
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8, §§
32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210, 32212,
32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030,
60050 and 60070); and '

f. file and respond to written motions in the course of the hearing (Cal Code Regs.
tit. 8, § 32190).

On January 8, 2007, the claimant submitted proposed parameters and guidelines.

On Februm;y 2, 2007, the DOF commented on the claimant’s proposed parameters and
guidelines.” DOF’s comments are addressed in the analysis. The draft staff analysis and
proposed parameters and guidelines were issued on April 20, 2009. Comments were filed by
claimant, DOF, and the California State Association of Counties (CSAC) and League of
California Cities (League).

The claimants and DOF support the draft staff analysis and proposed parameters and guidelines.
However, staff makes minor clarifying revisions to address CSAC and the League’s comments
which are addressed below. '

Discussion

Non-Substantive, Technical Changes to Sections IL III, V. VI

Staff reviewed the proposed parameters and guidelines and the comments received. Non-
substantive, technical changes were made for purposes of clarification, consistency with
language in recently adopted parameters and guidelines, and conformity to the Statement of
Decision. The technical changes proposed by staff are described below.

II. Eligible Claimants

The claimant proposed that “Any county, city, or city and county, special district or other local
agency subject to the Meyers-Milias-Brown Act that incurs increased costs as a result of this
reimbursable state-mandated program is eligible to claim reimbursement of those costs.” Staff
- added a sentence to clarify that the City of Los Angeles and the County of Los Angeles are not
eligible claimants because they are specifically excluded from PERB jurisdiction pursuant to
Government Code section 3507.

III. Period of Reimbursement

This section was updated to conform to statutory amendments (2008) which eliminated filing
reimbursement clanns based on estimated costs. .

% See Exhibit C.




V. Claim Preparation and Submission

. B. Indirect Costs

The current boilerplate language allows claimants to utilize the procedure provided in *“Office of
Management and Budget (OMB) Circular A-87 Attachments A and B” for the calculation of
indirect costs.

Commission staff recently learned that this document is now cited as 2 CFR Part 225, Appendix
A and B (OMB Circular A-87). The CFR citation has been verified and staff recommends
updating this citation throughout Section V.

Substantive Changes to Section IV, Reimbursable Activities

IV. Reimbursable Activities

The Reimbursable Activities section of the parameters and guidelines includes a description of
the specific costs and types of costs that are reimbursable, including one-time costs and on-going
costs, and a description of the most reasonable methods of complying with the mandate. “The

most reasonable methods of complying with the mandate™ are those methods not specified in
statute or executive order that are necessary to carry out the mandated program.®

Claimant proposes the following reimbursable activities:

One Time Activities

a. Establish procedures and documentation for-deduction from employees’ wages the
- payment of dues, or service fees, charitable organization as appropriate required pursuant
‘ ~ to an agency shop agreement,
b. Develop and provide training for employees charged with responsibility for responding

to PERB administrative actions, including attorneys, supervisory and management
personnel. (One time per employee).

C. Establishment of procedures and systems for handling of PERB matters, including
calendaring, docketing and file management systems.

On-Gomg Activities

a. Deduct from employees’ wages the payment of dues or service fees required pursuant to
an agency shop arrangement and transmit such fees to the employee organization.

b. Receive, verify and file proof of in lieu fee payments, received from the employee, made
to charitable organizations pursuant to an agency shop arrangement.

C. When a person or entity other than the public entity files with the PERB an unfair labor

practice, unit determination, representation by an employee organization, petition for

. injunctive relief, recognition of an employee organization, or an election, the following
activities are reimbursable;

1. Filing of documents or requests for extension of time to file documents with
PERB.

. _ S See California Code of Regulations, title 2, section 1183.1, subdivision (a)(4).




2, Preparation for conferences and hearings before PERB Board agents and
" Administrative Law Judges including, but not limited to, preparation of briefs,
documentation and evidence, exhibits, witnesses and expert witnesses.

b

Proof of service, including mailing and service costs.

4. Responding to subpoenas and investigative subpoenas, including the time spent
obtaining the information or documentation requested in the subpoena, and
copying and service charges.

5. The conduct of depositions, including service of subpoenas, deposition reporter
and transcription fees, expert witness fees, preparation for the deposition and the
time of any governmental employee or attorney incurred in the conduct of the
deposition.

6. Preparation for and participation in any hearing as required by any PERB agent,
PERB Administrative Law Judge; or the five-member PERB, including
preparation of witnesses, evidence, exhibits, expert witnesses, witnesses, and
briefs.

7. The preparation, research, and filing of motions and responding to written
motions in the course of a hearing. ,

Staff reviewed the claimant’s proposed language and DOF’s comments, and proposes the
following changes (see “ strnkeout and undetline” for staff’s proposed changes):

One-Time Activities
Claimant proposed the following one-time activities:

1. Establish procedures and documentation for deduction from employees’ wages the payment

of dues, or service fees, including transmittal of such payments, and handling proof of ‘in
liew’ fee payments made to charitable organizations as apprepriate-required by the agency
shop agreement established pursuant to Government Code section 3502, 5 subdmsmns (b}

and (c).

" 2. Develop and provide training for employees charged with responsibility for responding to
PERB administrative actions, including attorneys, supervisory and management personnel
(One-time per employee). :

3. Establish procedures and systems for handling of PERB matters, including calendaring,
docketing and file management systems, .

Staff modified proposed activity A.1 to conform the activity to the test claim statuté. No
substantive changes were made by staff to proposed activities A.2 and A3.

Training

In rebuttal comments to the DOF’s comments on the original test claim filing, claimant asserted
that “[i]t is unreasonable for an emplo%(er not to be familiar with the more complex processes and
procedural requirements of the PERB. The regulations contain a “plethora of procedural rules
and timelines with which compliance must be had.” The Public Employment Relations Board,

7 See Exhibit D, Response to Department of Finance,




2000-2001 Annual Report, dated October 15, 2001, contains in an appendix of Board decisions,

a summary of cases which were dismissed either for failing to meet the timelines, or for lack of a
prima facie case. Without adequate training, employers would needlessly be subject to various
proceedings brought by individuals and unions when there was no basis for the action. Claimant
also asserts that this is a situation that warrants continual training. From the Annual Report, it is
evident that the PERB is continually issuing decisions, and there is further litigation which ’
results in published opinions, all of which can impact an émployer. To not be kept current on the
latest developments of the PERB could result in a more costly impact to the employer.

Despite claimants’ arguments, the Commission found that PERB training is not explicitly
required by the test claim statutes or regulations and, thus, is not a state-mandated activity.
However, because of the complex process and procedural requirements of the PERB regulations,
staff finds that developing and providing training for employees charged with responsibility for -
responding to PERB administrative actions, including attorneys, supervisory and management
personnel on a one-time per employee basis, is the most reasonable method of complying with
the mandate. Staff further finds that establishment of procedures and systems for handling
PERB matters, including calendaring, docketing and file management systems are the most
reasonable method of complying with the mandate.

Therefore, staff recommends approval of the one-time activities as modified by staff.
Ongoing Activities

The claimant proposed the following ongoing activities (normél text), and staff proposes the
following clarifving changes (strikeout and underline), as discussed below:

Agency Shop Agreements Established by Signed Petition and Election (Gov. Code, § 3502.5,
subd (b).)

Deduct from employees’ wages the payment of dues or service fees required pursﬁant to’
an agency shop arrangement and transmit such fees to the employee organization.

On a monthly basis, receive from the employee verify-and-file—proof of lieu payments in
the sum equal to the dues, initiation fees or agency shop fees, receivedfrom-the

empleyee; made to a charitable organization pursuant to Government Code section
3502.5, subdivision (c), as required by pursuantte an agency shop arrangement

established by signed petition and election pursuant to Government Code section 3502.5,
subdivision (b).

Staff reviewed claimant’s proposed language and comments filed by the DOF.® DOF states that
the plain language of the test claim legislation only requires that local agencies receive proof that
in lieu fee payments have been made; therefore verifying and filing this information should not
constitute reimbursable activities. Staff agrees, and strikes “verify and file” and makes other
technical changes to conform the proposed activity to the test claim statute.

Scope of Reimbursable State-Mandated PERB Activities

In its quasi-judicial capacity to resolve employer-employee disputes, PERB has several powers
and duties, including the ability to “hold hearings, subpoena witnesses, administer oaths, take the
testimony or deposition of any person, and ... to issue subpoenas duces tecum to require the

¥ See Exhibits C and D.




production and examination of any employer’s or employee organization’s records, books, or
papers relating to any matter within its jurisdiction. To implement the test claim statutes, PERB
procedures are implemented through regulations, setting forth detailed procedures for conducting
initial administrative hearings and administrative appeals of those decisions to the five-member
PERB itself, including such matters as time and manner of filing complaints, investigations,
subpoenas, depositions, conduct of hearings, rules of evidence, bnefs oral arguments,

transcripts, decisions, reconsiderations and appeals.

The Commission found that the local public agency employer is required to engage in the
activities set forth in the PERB procedures when cases are filed with PERB by an entity other
than the public agency employer. However, the Commission found that where a local public
agency employer initiates a charge or appeal with PERB, that decision i is discretionary and thus
does not mandate any of the PERB procedures.

Claimant proposed the following language to define the scope of reimbursable state-mandated
PERB activities:

3, When a person or entity other than the public entity files with the PERB an unfair
practice charge, unit determination, representation by an employee organization, petition
forinjunctive-relief; recognition of an employee organization, or an election request, or
the public agency employer is ordered by PERB to join in a matter, the following
activities are reimbursable;

Staff recommends deletion of “petition for injunctive relief’ because it is inconsistent with the -
Commission’s Statement of Decision. The claimant sought reimbursement for staffing,
preparing for, and representing the local public agency in administrative or court proceedings
regarding disputes as to management, supervisory and confidential designations, which are
excluded from agency shop arrangements. The Commission found that the plain language of the
test claim statutes and regulations do not require the local public agency employer to perform
any activities with regard to superior or appellate court appeals of final PERB dec1510ns

‘Therefore, these costs are not subject to article XIII B, section 6.

Claimant proposed the following language to obtain reimbursement for conferences and heanngs
before PERB Board agents and Administrative Law Judges:

¢. Preparation for conferences and hearings before PERB Board agents and PERB
Administrative Law Judges including, but not limited to, preparation of briefs,
documentation and evidence, exhibits, witnesses and expert witnesses.

In the draft staff analysis, staff added a citation to California Code of Regulations, title 8, section
32170.

On May 11, 2009, CSAC and the League requested that the proposed parameters and guidelines
be clarified to mclude as reimbursable costs preparation for and participation in mformal
conferences. The CSAC/League letter states:

Under the PERB process, a Board agent may conduct an informal conference to clarify
issues and explore the possibility of a voluntary settiement. Cities and counties are not
given the option of whether to attend and participate in these informal conferences.
Instead, they are ‘directed to attend’ by the Board agent.




In practice, informal conferences are a routine part of the unfair practices charge process.
PERB’s guidance on how to file an unfair practice charge notes that the next step after
issuance of a complaint is the informal conference. The guidance states that after a Board
agent issues a complaint, the case ‘will then proceed to an informal settlement
conference.’

The Statement of Decision finds that the PERB regulations set forth detailed procedures for
conducting initial administrative hearings and administrative appeals of those decisions to the
five-member PERB itself, including such matters as time and manner of filing complaints,
investigations, subpoenas, depositions, conduct of hearings, rules of evidence, briefs, oral
arguments, transcripts, decisions, reconsiderations and appeals.

The Commission found that the local public agency employer is required to engage in the
activities set forth in the PERB procedures when cases are filed with PERB by an entity other
than the public agency employer. The reimbursable activities detailed in the Statement of .
Decision cite regulations that authorize PERB Board agents to conduct informal conferences to
clarify issues and explore the possibility of a voluntary settlement for matters involving
representation issues (Cal. Code Regs., tit. 8, §§ 32170 and 60030). However, section 32650

- which provides for an informal conference that is part of the investigatory process for unfair
practice charges is not cited, although specifically pled.

Staff agrees with CSAC and the League that it is necessary to clarify whether informal
conferences on unfair practice charges are reimbursable.

Based on the Commission’s finding that the public agency employer is required to engage in the
activities set forth in the PERB procedures, staff finds that “preparation for and participation in
an informal conference” on an unfair practice charge filed by a person or entity other than the
public agency employer, is the most reasonable method for the public agency employer to -
engage in the activities set forth in the PERB procedures. Therefore, staff recommends approval
of this activity and staff’s proposed clarifying changes to relmbursable activity 3.c., as stated
below:

c. Preparation for and participation in informal conferences and-heasings as required by
any beforePERB Board agents and PERB Administrative Law Judges to clarify issues

and explore the possibility of a voluntary settlement including, but not limited to,

preparation of briefs, documentation and evidence, exhibits, witnesses and expert
witnesses. (Cal.Code Regs., tit.8.s § 32170, subd. (e) and § 32650)

Staff also eliminated “and hearings” because it duplicates reimbursable activity 3.f. below.

Preparation for and Participation in any PERB Hearing

f. Preparation for and participation in any hearing as required by any PERB Board
agent, PERB Administrative Law Judge, or the five-member PERB, including
preparation of witnesses, evidence, exhibits, expert witnesses, witresses: and briefs.
(Cal. Code Regs., tit. 8, §§ 32168, 32170, 32175. 32176, 32180, 32205, 32206,
32207, 32209, 32210, 32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649,

32680, 32980, 60010, 60030, 60050 and 60070); and




Claimant requests reimbursement for the activity of “preparation” for PERB hearings ...
because “preparation for a hearing” is the most reasonable method of complying with the
mandate to participate in a PERB hearing.

DOF commented that preparation for hearings is not a new activity, as local agencies previously
prepared similar documentation for court hearings under the process in place for resolution of
unfair labor practice cases prior to enactment of the test claim language.

Staff disagrees. The PERB decision-making process is quasi-judicial and is not identical to the
procedures for responding to Writs of Mandate. There are specific PERB procedural regulations,
which the Commission determined to be reimbursable. These are not the same as local rules of
court. These regulations require local agency representatives to be prepared for any hearing as
required by any PERB agent, Administrative Law Judge, General Counsel, or the five-member
PERB.

Claimant explains that the ease with which unions and employees can file charges with the
PERB as compared to filing court petitions results in a substantial increase in the number of
filings to which the employers must respond ... the procedures for responding to Writs of
Mandate are generally less burdensome and time consuming for employers than the multi-
layered administrative procedures required under the PERB’s regulations .... '° Based on
claimant’s contentions, staff finds that the activity of “preparation for hearing” is the most
reasonable method of complying with the mandate to “participate in a PERB hearing.”
Therefore, staff recommends approval of this activity.

For this activity, the Commission’s decision includes the following regulatory citations:
California Code of Regulations, title 8, sections 32168, 32170, 32175, 32176, 32180, 32205,
32206, 32207, 32209, 32210, 32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680,
32980, 60010, 60030, 60050 and 60070 and staff proposes adding these citations to the proposed
parameters and guidelines. -

All of these regulations were added or amended by Register 2001, Number 49 and were
determined to be reimbursable by the Commission. On May 10, 2006, regulation sections
60010, 60030, 60050, and 60070 related to petitions for board review were repealed by Register
2006, Number 15. Because of this repeal, staff proposes to add clarifying language to the
parameters and guidelines that will state effective May 11, 2006, activities related to petitions for
board review that are based on former sections 60010, 60030, 60050, 60070 are not
reimbursable. (See Non-Reimbursable Activities, discussed below.)

Repeal and Renumbering of Regulations

Generally, the same rules of statutory construction apply when interpreting administrative .
regulations as apply when interpreting statutes. (Cal. Drive-In Restaurant Assn. v. Clark (1943)
22 Cal.2d 287, 292.) Education Code section 3 provides: “[t]he provisions of this code, insofar
as they are substantially the same as existing statutory provisions relating to the same subject
matter, shall be construed as restatements and continuations, and not as new enactments.” This
is in accordance with the California Supreme Court decision, which held that “[w}here there is an
express repeal of an existing statute, and a re-enactment of it at the same time, or a repeal and a

? See Exhibit C.
10 See Exhibit D.
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re-enactment of a portion of it, the re-énactment neutralizes the repeal so far as the old law is
continued in force. It operates without interruption where the re-enactment takes effect at the
same time.” (In re Martin's Estate (1908) 153 Cal. 225, 229)

The proposed parameters and guidelines did not include citations to new regulatory sections that
were alleged to be the reenactment of sections 60010, 60030, 60050, and 60070 of the PERB
regulations. Therefore, staff makes no findings on the potential reenactment of sections 60010,
60030, 60050, and 60070. : '

Non-Reimbursable Activities

Staff recommends adding a section identifying Non-Réimbursable Activities. The
Commission’s decision identifies activities initiated by a public agency that are not state-
mandated activities, Staff recommends that this list be included following identification of
reimbursable activities. In the final proposed parameters and guidelines, staff cited to PERB
regulation section 32650 (informal conferences for unfair practice charges) under Non-
Reimbursable activity 1. a, “File an unfair practice charge. Staff also recommends adding to this
list, exclusions for peace officers as defined in Penal Code section 830.1 and activities based on
regulations sections 60010, 60030, 60050, and 60070. And also in the final version, staff
corrected the effective date to read “May” instead of “June” in C.3.

C. Non-Reimbursable Activities

1. The following activities initiated by the local public agency are not state-mandated
activities: :

a. File an unfair practice charge (Cal. Code of Regs., tit. 8 32602.32604, 32615
32621, 32625 .

b. Anpeal of a ruling on a motion (Cal. Code of Regs.. tit. 8, § 32200);
c. Amend complaint (Cal. Code of Regs., tit. 8, §§ 32625, 32648);

d. Appeal of an administrative decision, including request for stay of activity and appeal

of dismissal {Cal. Code of Regs.. tit. 8, §§ 32350, 32360, 32370, 32635, and 600335);
Statement of exceptions to Board agent decision (Cal. Code of Regs., tit. 8, § 32300);

f. Request for reconsideration (Cal. Code of Regs., tit. 8, § 32410); and,
g. Request for injunctive relief (Cal. Code of Regs., tit. 8, § 32450).

2. Sections 3501, 3507.1 and 3509 of the Government Code do not apply to persons who are
peace officers as defined in section 830.1 of the Penal Code. Therefore, increased costs
related to peace officers are ineligible for reimbursement under this program. (Gov. Code, §
3511 ' -

3. Effective May 11, 2006, activities related to petitions for board review pursuant to former

sections 60010, 60030, 60050, and 60070 of California Code of Regulations, title 8, are not
reimbursable.

11




Staff Recommendation

Staff recommends that the Commission adopt the final proposed parameters and guidelines, as
-modified by staff, beginning on page 13.

Staff also recommends that the Commission authorize staff to make any non-substantive,
technical corrections to the parameters and guidelines following the hearing.
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| Hearing: May 29,2009
. File: Mandntes/2001/01-TC-30/PsGs/FSAProposedPsGs-

PROPOSED PARAMETERS AND GUIDELINES,
AS MODIFIED BY STAFF

Loeal-Government-Employment Relations
oL-TC36
S o i
" Government Code Sections 3502.5 and 3508.5

Statutes 2000, Chapter 901 (SB 739)

Cahforma Code of Regulations, Title 8, Sections 31000-te-61630 32132, 32135, 32140, 32149,

32150. 32160, 32168, 32170. 32175. 32176, 32180. 32190, 32205, 32206, 32207, 32209, 32210,

32212. 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010 60030 60050
60070

Register 2001, Number 49 |

Local Government Employee Relations
01-TC-30

.‘ City of Sacramento and County of Sacramento, Cléimants
I SUMMARY OF THE MANDATE |

| The test claim legislation statute amended the Meyers-Milias-Brown Act (hereinafter the
“MMBA?”) regarding employer-employee relations between local public agencies and their

| employees. The test claim legislatien statute and its attendant regulations created an additional
method for creating an agency shop arrangement, and expanded the jurisdiction of the Public
Employment Relations Board (hereinafter “PERB”) to include resolving disputes and enforcing
the statutory duties and rights of those public employers and employees subject to the MMBA.

On December 4, 2006, the Commission on State Mandates found that the test claim statute and
regulations impose a abeve-referenced-test-clairwas a partially reimbursable state-mandated
program on local agencies for the following activities:

1. Deduct from an employees’ wages the payment of dues or service fees required
pursuant to an agency shop arrangement that was established under subdivision (b) of
Government Code section 3502.5, and transmit such fees to the employee
organization. {Gov. Code § 3508.5, subd. (b))

| 2. Receive from the employee any proof of in lieu fee payments made to chantab]e
organizations required pursuant to an agency shop arrangement that was established
under subdivision (b) of Government Code section 3502.5. (Gov. Code, § 3502.5,

' subd. (¢)).
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3. Follow PERB procedures in responding to charges and appeals filed with PERB, by
an entity other than the local public agency employer, concerning an unfair labor
practice, a unit determination, representation by an employee organization,
recognition of an employee organization, or election. Mandated activities are:

a. pProcedures for filing documents or extensions for filing documents with PERB-
(Cal.Code Reg., tit. 8, §§ 32132,.32135 (Register 2001, No. 49));

b. pProof of services (Cal. Code Regs., tit. 8, § 32140 (Register 2001, No. 49));

c. rResponding to subpoenas and investigative subpoenas: (Cal. Code Regs., tit. 8,
§§ 32149, 32150 (Register 2001, No. 49));

d. cGonducting depositions- (Cal Code Regs tit. 8, § 32160 (Register 2001, No.
49)); .

e. pRarticipate in hearings and responding as required by PERB agent, PERB
Administrative Law Judge, or the five-member PERB: (Cal. Code Regs., tit. 8, §§
32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210, 32212,
32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030,
60050 and 60070 (Register 2001, No. 49)); and

f. fFiling and responding to written motions in the course of the hearing. (Cal. Code
Regs. tit. 8, § 32190, (Register 2001, No. 49.)

IL ELIGIBLE CLAIMANTS

Any county, city, or city and county, special district or other local agency subject to the
jurisdiction of PERB that incurs increased costs as a result of this reimbursable state-mandated
program is eligible to claim reimbursement of those costs. However, the City of Los Angeles

and the County of Los Angeles are not eligible claimants because they are specifically excluded
from PERB jurisdiction pursuant to Government Code section 3507.

III. PERIOD OF REIMBURSEMENT

Government Code section 17557 states that a test claim shall be submitted on or before June 30
following a given fiscal year to establish eligibility for reimbursement for that fiscal year. The
test claim for this mandate was filed by the test claimants, the County of Sacramento and the
City of Sacramento, on August 1, 2002. Therefore, the period of relmbursernent begins on
July 1, 2001. . '

Actual costs for one ﬁscal year shall be lnc]uded in each clalm Estimated-eostsfor-the

: AF-Mma : ed-on-the-same able—Pursuant to Government
Code section 17561, subdmsmn (d)(l)(A), all clalms for reunbursement of initial fiscal year
costs shall be submitted to the State Controller within 120 days of the issuance date for the
claiming instructions.

If the total costs for a given year do not exceed $1,000, no reimbursement shall be allowed,
except as otherwise allowed by Government Code section 17564.
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IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any given fiscal year, only actual costs may
be claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in question. Source documents may inciude, but are not limited to, employee
time records or time logs, sign-in sheets, invoices and receipts.

Evidence corroborating the source documents may include, but is not-limited to, time sheets,
worksheets, cost allocation reports (system generated), purchase orders, contracts, agendas,
calendars, and declarations. Declarations must include a certification or declaration stating, “I
certify (or declare) under penalty of perjury under the laws of the State of California that the
foregoing is true and correct,” and must further comply with the requirements of Code of Civil
Procedure sections 2015.5. Evidence corroborating the source documents may include data
relevant to the reimbursable activities otherwise reported in compliance with local, state, and
federal government requirements. However, corroborating documents cannot be substituted for
source documents.

The claimant is only allowed to claim and be relmbursed for increased costs for reimbursable
activities identified below.

Claimants may use time studies to support salary and benefit costs when an activity is task-
repetitive. Time study usage is subject to the review and audit conducted by the State
Controller’s Office.

For each eligible claimant, the following activities are eligible for reimbursement:
A. One Time Activities

1. Establish procedures and documentation for deduction from employees’ wages the

payment of dues, or service fees, including transmittal of such payments, and handling
proof of in lieu fee payments made to charitable organizations as required by the agency

shop agreement pursuant t0 Govemrnent Code sections 3502.5, subdivisiens (b) and {c).

2. Develop and provide training for employees charged with responsibility for responding to
PERB administrative actions, including attorneys, supervisory and management
personnel. (One time per employee).

3. Establishment-ef Establish procedures and systems for handling 6é£PERB matters,
including calendaring, docketing and file management systems.

B. On-Going Activities

1. Deduct from employees’ wages the payment of dues or service fees required pursuant to
an agency shop arrangement that was established under subdivision (b) of Government
Code section 3502.5, and transmit such fees to the employee organization. (Gov. Code,
§, 3508.5, subd. (b).)
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2. On a monthly basis, RECElVC—V-Bﬂf)LB:Hd—ﬁ-l-e from the employee proof of in lieu fee
payments;reeeived-from-the employee; made to charitable organizations pursuant to an
agency shop arrangement that was established by signed petition and election in
Government Code section 3502.5, subdivision (b). (Gov. Code, § 3502.5, subd. (¢).).

3. When a person or entity other than the public entity files with the PERB an unfair laber
practice charge, unit determination, representation by an employee organization, petitien
&Hﬂﬁme%we—relwf recognition of an employee orgamzatlon or an election request, or
the public agency employer is ordered by PERB to join in a matter, the following
activities are reimbursable:

a.

fFiling documents or requests for extension of time to file documents with PERB
(Cal. Code Regs.. tit.8, §§ 32132, 32135);

pProof of service, including mailing and service costs: (Cal. Code Regs., tit. 8, §

32140);

pPreparation for and participation in informal conferences and-hearings as
required by any before PERB Board agents and PERB Administrative Law

Judges to clarify issues and explore the possibility of a voluntary settlement
including, but not limited to, preparation of briefs, documentation and evidence,

exhibits, witnesses and expert w1tnesses—(Cal Code Regs., tit.8, §§ 32170, subd.
(e) and 32650-); :

rResponding to subpoenas and investigative subpoenas, including the time spent
obtaining the information or documentation requested in the subpoena, and

copying and service charges: (Cal. Code Regs., tit. 8, §§ 32149, 32150);

tThe conduct of depositions, including service of subpoenas, deposition reporter
and transcription fees, expert witness fees, preparatién for the deposition and the
time of any governmental employee or attorney incurred in the conduct of the
deposition: {Cal. Code Regs.. tit. 8, § 32160);

f pPreparation for and participation in any hearing as required by any PERB Board

agent, PERB Administrative Law Judge, o the five-member PERB, or the General
Counsel, including preparation of answer to complaint or answer to amendmen t,
w1tnesses evidence, exhibits, expert witnesses, witnesses, statements', supulated

facts® and informational briefs, oral argument, response to excegtlons, response to
administrative appeal or compliance matter.

Effective July 1, 2001 through May 10, 2006: California Code of Repulations, title
8, 8§ 32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209 4 12210,

! Section § 32206.

2 Section § 32455 — preparation of written position statements or other documents filed with the
General Counsel.

? Section §.32207.

* Correction of the transcript requires filing of a motion; the citation to this motion has been -
moved to subdivision (g).

16 Final Proposed Parameters & Guidelines
Local Governmeni Emplaymenl Relations
04-TC-30




32212, 32310, 32315. 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010,
60030, 60050, and 60070. (Register 2001, No. 49).

Effective May 11, 2006: California Code of Regulations, title 8 32168 32170
32175, 32176, 32180, 32205, 32206, 32207, 32210, 32212. 32310, 32315, 32375,

32455, 32620, 32644, 32649, 32680, 32980. (Register 2001, No. 49).

Effective May 11, 2006, responses to petitions for board review pursuant to former

sections 60010, 60030, 60050, and 60070 of the California Code of Regulations,
title 8. are not reimbursable. (Register 2006, No. 15.) '

g The preparation, research, and filing of motions, including correction of transcript
and responding to written motions in the course of a hearing and immediately after.

(Cal. Code Regs.. tit. 8. § 32190, 32209).

C. Non-Reimbursable Activities

1. The following activities initiated by the local public agency are not state-mandated
activities:

a. fEile an unfair Dractlce charge (Cal. Code of Regs ., tit. 8, §§ 32602, 32604, 32615,
32621, 32625, 3265

b. aAppeal of a ruling on a motion (Cal. Code _of Regs., tit. 8, § 32200);
c. aAmend complaint (Cal. Code of Regs., tit. 8, §§ 32625, 32648);

d. aAppeal of an administrative decision, including request for stay of activity and
appeal of dismissal (Cal. Code of Regs., tit. 8. §§ 32350, 32360, 32370, 32635, and
60035); '

e. sStatement of exceptions to Board agent decision (Cal. Code of Regs., tit. 8, §
32300); - _

f. rRequest for reconsideration (Cal. Code of Regs., tit. 8, § 32410); and,
g. rRequest for injunctive relief (Cal. Code of Regs.. tit. 8, § 32450).

2. Sections 3501, 3507.1 and 3509 of the Government Code do not apply to persons who are
peace officers as defined in section 830.1 of the Penal Code. Therefore, increased costs

related to peace officers are ineligible for reimbursement under this program (Gov.
Code, § 3511)

3. Effective June-May 11, 2006, activities based on former sections 60010, 60030. 60050,
and 60070 of California Code of Regulations, title 8, are not reimbursable.
V. CLAIM PREPARATION AND SUBMISSION .
Each of the following cost elements must be identified for the reimbursable activities identified

in section IV of this document. Each reimbursable cost must be supported by source

documentation as described in section IV. Additionally, each reimbursement claim must be filed
in a timely manner.

A. Direct Cost Reporting

Direct costs are those costs incurred specifically for reimbursable actlvmes The following direct
costs are eligible for reimbursement.
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. - +-Salaries and Benefits

B.

Indirect costs are costs that are incurred for a common or joint purpose, benefiting more than one

Report each employee implementing the reimbursable activities by name, job classification,
and productive hourly rate (total wages and related benefits divided by productive hours).
Describe the specific reimbursable activities performed and the hours devoted to each
reimbursable activity performed.

Z:1.  Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price after
deducting discounts, rebates, and allowances received by the claimant. Supplies that are
withdrawn from inventory shall be charged on an appropriate and recognized method of
costing, consistently applied.

32.  Contracted Services

Report the name of the contracter and services performed to implement the reimbursable
activities. If the contractor bills for time and materials, report the number of hours spent on
the activities and all costs charged. If the contract is a fixed price, report the services that
were performed during the period covered by the reimbursement claim. If the contract
services were also used for purposes other than the reimbursable activities, only the pro-rata
portion of the services used to implement the reimbursable activities can be claimed. Submit
contract consultant and invoices with the claim and a description of the contract scope of
services.

" 43.  Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for purposes
other than the reimbursable activities, only the pro-rata portion of the purchase price used to
implement the reimbursable activities can be claimed.- :

54,  Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the rules
of the local jurisdiction. Report employee travel time according to the rules of cost element
A.1, Salaries and Benefits, for each applicable reimbursable activity.

Indirect Cost Rates

program, and are not directly assignable to a particular department or program without efforts
disproportionate to the result achieved. Indirect costs may include (1) the overhead costs of the
unit performing the mandate; and (2) the costs of the central government services distributed to
the other departments based on a systematic and rational basis through a cost allocation plan.

Compensation for indirect costs is eligible for reimbursement utilizing the procedure provided in
the 2 CFR Part 225 (Office of Management and Budget (OMB) Circular A-87). Claimants have
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the option of using 10% of labor, excluding fringe benefits, or preparing an Indirect Cost Rate
. Proposal (ICRP) if the indirect cost rate claimed exceeds 10%.

If the claimant chooses to prepare an ICRP, both the direct costs (as defined and described in

2 CFR Part 225, Appendix A and B (OMB Circular A-87 Attachments A and B)) and the indirect
shall exclude capital expenditures and unallowable costs (as defined and described in 2 CFR Part
225, Appendix A and B (OMB Circular A-87 Attachments A and B).) However, unallowable
costs must be included in the direct costs if they represent activities to which indirect costs are
properly allocable.

The distributions base may be (1) total direct costs (excluding capital expenditures and other
distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and
wages, or (3) another base which results in an equitable distribution.

In calculating an ICRP, the claimant shall have the choice of one of the following
methodologies: :

1. The allocation of allowable indirect costs (as defined and described in 2 CRF Part
225, Appendix A and B (OMB Circular A-87 Attachments A and B)) shall be
accomplished by (1) classifying a department’s total costs for the base period as
either direct or indirect, and (2) dividing the total allowable indirect costs (net of
applicable credits) by an equitable distribution base. The result of this process is
an indirect cost rate which is used to distribute indirect costs to mandates. The
rate should e expressed as a percentage which the total amount allowable indirect
costs bears to the base selected; or

. 2. The allocation of allowable indirect costs (as defined and described in 2 CFR Part
225, Appendix A and B (OMB Circular A-87 Attachments A and B)) shall be
accomplished by (1) separate a department into groups, such as divisions or.
sections, and then classifying the division’s or section’s total costs for the base
period as either direct or indirect, and (2) dividing the total allowable indirect
costs (net of applicable credits) by an equitable distribution base. The result of

- this process is an indirect cost rate that is used to distribute indirect costs to
mandates. The rate should be expressed as a percentage which the total amount
allowable indirect costs bears to the base selected.

V1. RECORDS RETENTION

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chapter® is subject to the initiation
of an audit by the State Controller no later than three years after the date that.the actual
reimbursement claim is filed or last amended, whichever is later. However, if no funds are
appropriated or no payment is made to a claimant for the program for the fiscal year for which
the claim is filed, the time for the Controller to initiate an audit shall commence to run from the
date of initial payment of the claim. All documents used to support the reimbursable activities,
as described in Section IV, must be retained during the period subject to audit. If an audit has

been initiated by the Controller during the period subject to audit, the retention period is
extended until the ultimate resolution of any audit findings.

. | * This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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VII. OFFSETTING SAVINGS REVENUES AND REIMBURSEMENTS

Any offsets effsetting savings the claimant experiences in the same program as a result of the
same statutes or executive orders found to contain the mandate shall be deducted from the costs
claimed. In addition, reimbursement for this mandate received from any federal, state or non- .
local source shall be identified and deducted from this claim.

VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies

"and school districts in claiming costs to be reimbursed. The claiming instructions shall be
derived from the test claim decision and the parameters and guidelines adopted by the
Commission.

Pursuant to Government Code section 17561, subdivision (d){(1)(A), issuance of the claiming
instructions shall constitute a notice of the right of the local agencies and school districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

IX.  REMEDIES BEFORE THE COMMISSION

Upon the request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controller to modify the claiming mstructlons to
conform to the parameters and guidelines as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision (a), and California Code of Regulations, title 2, section 1183.2.

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on al} parties and provides the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test claim. The administrative record, including the Statement
of Decision, is on file with the Commission.

20 Final Proposed Parameters & Guidelines
Lacal Government Employmenit Relations
f04-1C-30




K

PAGES 21-100

ARE BLANK




Exhibit A

BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM: Case No.: 01-TC-30 -

Government Code Sections 3500, 3500.5, 3501 - Local Government EMplﬁymeni Relations
3502.5, 3507.1, 3508.5, 3509, 3510, and 3511; ' ‘

California Code of Regulations, Title 8, Sections

31001-61630; STATEMENT OF DECISION PURSUANT
| o - | TO GOVERNMENT CODE SECTION 17500
Statutes 2000, Chapter 901; e ET-SEQ.; CALIFORNIA CODE OF

" Filed on August 1, 2002 by the City of REGULATIONS, TITLE 2, DIVISION 2,
Sacramento and the Cournity of Sacramento, CI—[APTER 2.5, ARTICLE 7

- Claimants.

(Adopted on December 4, 2006)

STATEMENT OF DECISION

The Commission on State Mandates (“Commission”) heard and decided this test claim during

- a regularly scheduled hearing on December 4, 2006, Pamela Stone, John Liebert, Ed Tackach,
Dee Contreras, and Krista Whitmari appeared on behalf of City of Sacramento and County of
Sacramento, claimants. Susan Geanacou, Donna Ferebee, Carla Castaneda, and Wendy Ross
appeared on behalf of Department of Finance. ~

The law apphcable to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constltutlon Government Code section
17500 et seq., and related case law.

At the hearing, the Commission adopted the staff analysis to partially approve this test claim
by a-vote of 6-0. _

Summary, of Findings

This test claim addresses statutes that amended the Meyers-Milias-Brown Act (hereafter
“MMBA™), regarding employer-employée relations between local public agencies and their
employees. The test claim statutes authorize an additional method for creating an agency shop
arrangement and expand the jurisdiction of the Public Employment Relations Board (hereafter
“PERB™) to include resolving disputes and enforcing the statutory duties and rights of those
public employers and employees subject to the MMBA.

Under the existing provisions of MMBA, the governing body of a local public agency is
required to “meet and confer in good faith” regarding wages, hours, and other terms and
conditions of employment with recognized employee organizations. When agreement is
reached between the parties, a memorandum of understanding is jointly prepared to present to
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the governing body for acceptance; if accepted, the memorandum becomes binding on both the
public employer and employee organization.

Local agencies are authorized to adopt reasonable rules and regulations, after consultation with
employee organizations, for administering employer-employee relations under the MMBA.
Prior to 2001, labor-management disputes under MMBA were resolved through locally
adopted procedures, and appeals from that process could be made to the courts. In 2001, the
test claim statutes placed enforcement of the MMBA under PERB jurisdiction, but excluded

the City of Los Angeles, the County of Los Angeles, and peace ofﬁcers from PERB
jurisdiction,

The Commission finds that the test claim statutes and. regulatlons impose a reimbursable state-
mandated program on local public agencies within the meaning of article XIII B, section 6 of
_the California Constitution, and Government Code section 17514, for the following activities:

1. Deduct from employees’ wages the payment of dues or service fees required pursuant
to an agency shop arrangement that was established under subdivision (b) of -
Government Code section 3502.5, and transmit such fees to the employee organization.
(Gov. Code § 3508.5, subd. (b))

2. Receive from the employee any proof of in lieu fee payments made to charitable
organizations required pursuant to an agency shop arrangement that was established
under subdivision (b) of Government Code section 3502.5. (Gov. Code § 3502.5, subd.
(c))

3. Follow PERB procedures in responding to ‘charges and appeals filed with PERB by an
: entity other than the local public agency employer, concerning an unfair labor practice,
a unit determination, representation by an employee orgamzatlon, recognition of an
emp[oyee organization, or an election. Mandated activities are:

a. procedures for filing documents or extensions for filing documents with PERB
(Cal. Code Regs., tit. 8, §§ 32132, 32135 (Register 2001 No. 49));

b, proof of service (Cal. Code Regs tit. 8, § 32140 (Reglster 2001, No. 49)),

c.- responding to subpoenas and investigative subpoenas (Cal. Code Re.gs tit. 8,
§§ 32149, 32150 (Register 2001, No. 49)); : o

d. conducting depositions (Cal. Code Regs., tit. 8, § 32160 (Reglster 2001, No. 49));

e. participating in hearings and responding as required by PERB agent, PERB
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8,
§§ 32168,32170, 32175, 32176,-32180,:32205, 32206, 32207, 32209, 32210,
. 32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010,
- 60030, 60050, and 60070 (Register 2001, No. 49)); and

f. filing and responding to written motions-in the course of the hearing (Cal. Code
Regs., tit. 8, § 32190 (Register 2001, No. 49))

Proposmon 1A, approved by the voters November 2, '2004, amended article XT1I B, section 6
of the California Constitution to require that unléss the Legislature appropriates the full
payable amount in a fiscal year for a mandate, the operation of thé mandate shall be suspended
for that fiscal year. However, section 6, subdivision (b)(5), states that this provision is not
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applicable to “a requirement to provide or recognize any procedural or substantive protection,
right, benefit, or employment status of any local government employee or retiree, or of any
local government employee organization, that arises from, affects, or directly relates to future,
current, or past focal government employment and that constitutes a mandate subject to this
section,” The Commission finds that subdivision (b)(5) is applicable to this test claim.

BACKGROUND

This test claim addresses statutes that amended the MMBA, regarding employsr-employee
relations between local public agencies and their employees. The test claun statutes and
-regulations authorize an additional method for creating an agency shop' arrangement and
expand the jurisdiction of PERB to include resolving disputes and enforcing the statutory
duties and rights of those public employers and employees subject to the MMBA. If approved
the reimbursement period for this test claim would begin with the 2001-2002 fiscal year.

The MMBA was enacted in 1968 with the following intent:

It is the purpose of this chapter to promote full communication between
public employers and their employees by providing a reasonable method of -
resolving disputes regarding wages, hours, and other terms and conditions of
employment between public employers and public employee organizations.
It is also the purpose of this chapter t0 promote the improvement of
personnel management and employer-employee relations within the various
public agencies in the State of California by providing a uniform basis for
recognizing the right of public employees to join organizations of their own
‘choice and be represented by those organizations in their employment
relationships with public agencies ....

Public agencies covered under the MMBA include “every governmental subdivision, every
district, every public and quasi-public corporation, every public agency and public service
corporatlon and every town, city, county, city and county and municipal corporation, whether
incorporated or not and whether chartered or not,” but do not include school districts, & county
board of education, a county superintendent of schools, or a personne} commlssxon in a school
district having a specified merit system. 4

* Public employees covered under the MMBA include “any person employed by any public
agency, including employees of the fire departments and fire services of counties, cities, cities
and counties, districts, and other political subdivisions of the state, excepting those persons
elected by popuiar vote or appointed to office by the Governor of this state. 5 The test claim

' “A pency shop” means “an arrangement that requires an emp]oyee, asa oondition of -
continued employment, either to join the recognized employee organization, or to pay the
organization a service fee in an amount not to exceed the standard initiation fee, periodic dues,
and general assessments of such organization ...” (Gov. Code § 3502.5, subd. (a)).

? Statutes 1968, chapter 1390.

3 Government Code section 3500, subdivision (a).
* Government Code section 3501, subdivision (c).
’ Government Code section 3501, subdivision (d).

103




statutes, however, specifically exclude peace officers from the provisions,® and therefore peace
officers and their employee organizations are not considered in this analysis.

Under the existing provisions of MMBA, the governing body of a local public agency, or its
designee, is required to “meet and confer in good faith” regarding wages, hours and other
terms and conditions of employment with recognized employee organizations.”. When
agreement is reached between the parties, a memorandum of understanding is jointly prepared
to present to the governing body for acceptance;® if accepted, the memorandum becomes
binding on both the public employer and cmployee organization for its duration. ?

Local agencies are-authorized to adopt reasonable rules and regulations, after consultation w1th
employee organizations, for administering employer-employee relations under the MMBA. °
The test claim statutes established that PERB may adopt rules in areas where a local public
agency has no rule,’' and enforce and apply the rules adopted by a local public agency
concerning unit determinations, representation, recognition, and elections. 12

An agency shop agreement may be established through negotiation between the local public

- agency employer and a public employee organization which has been récognized as the
exclusive or majority bargaining agent.'* The test claim statutes provnde an additional method
for an agency shop arrangement to be estabhshed

[A]ln agency shop arrangement .. shall be placed in effect, without a
negotiated agreement, upon (1) a signed petition of 30 percent of the
employees in the applicable bargaining unit requesting an agency shop
agreement and an election to implement an agency fee arrangement, and
(2) the approval of a majority of employees who cast ballots and vote in a
secret ballot election in favor of the agency shop agreement. The petition
may only be filed after the recognized employee organization has requested
_the public agency to negotiate on an agency shop arrangement and,
. beginning sevén working days after the publi¢ agency received this request,
‘the two parties have had 30 calendar days to attempt good faith negotnahons
in an effort to reach agreement

® Government Code section 3511.
T Government Code section 3505.

8 Government Code section 3505.1.

% San Bernardino Public Employees Assn, v. City of Fontana (1998) 67 Cal.App- 4% 1215.
'® Government Code section 3507.

" Govem_ment Code section 3509, subdivision (a).

12 Gavernment Code section 3509, subdivision (c).

1 Governmeﬁt Code section 3502.5, subdivision (a).

¥ Government Code section 3502.5, subdivision (b).
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Agency shop arrangements are not applicable to management, confidential, or superwsory
employees.' .

With regard to agency fee arrangements, the MMBA states that n'othm% shall affect- the right of
a public employee to authorize a dues deduction from his or her salary.™ The test claim
statutes added the following requirement of the employer:

. A public employer shall deduct the payment of dues or service feesta a
recognized employeé organization as required by an agency shop '
arrangement between the recosz.ed employee orgamzatlon and the pubhc
employer. (Emphasis added. )

Prior to 2001, the labor-management disputes under MMBA were resolved through locally
adopted procedures, and appeals from that process could be made to the courts In 2001, the
test claim statutes placed enforcement of the MMBA under PERB jurisdiction.'® Thus, a
complaint alleging any violation of MMBA or of any rules adopted by a local public agency
pursuant to Government Code section 3507 are now resolved by PERB as an unfair practice
charge,'® and rulés adopted by a local public agéncy concerning unit determmatlons,
representation, recognition, and elections are enforced and applied by PERB.?* However, the
City of Los Angeles, the County of Los Angeles, and peace ofﬁcers as defined in Penal Code
section 830.1 are not subject to PERB jurisdiction.?!

Although the MMBA has not previously been the subject of a test claim, clalms for some
collective bargaining activities under the Educational Employment Relations Act (EERA) have
been determined to constitute reimbursable state mandates, as described below.

Collective Bargaining Under the Educational Employment Relat:ans Act (EERA

In the Collective Bargaining Statement of Decision, the Board.of Control determined that
Statutes 1975, chapter 961 (the EERA), constituted a reimbursable mandate. Parameters and
guidelines were adopted on October 22, 1980, and amended seven times before the decision on
the next related claim: Collective Bargaining Agreement Disclosure (97-TC-08).

'S Government Code section 3502.5, subdivision (e), formerly subdivision (c); that provnsloﬁ _

was subsequently amended to delete confidential and supervisory employees (Stats. 2003
© ch.311). .

'5.Government Code section 35085, subdivision (a).
7 Government Code section 3508.5, subdivisior (b).

¥ Government Code section 3510 (amended and renumbered from section 3509 by Stats.
2000, ch. 901); PERB is an independent state body, consisting of five members, with
jurisdiction to administer and enforce several California employer-employee relations statutes
including the MMBA (Gov. Code §§ 3541 and. 3541 3.

'* Government Code section 3509, subdivision (b).
® Government Code section 3509, subdivision (c).

! Government Code sections 3509, subdivision (d), and 3511.
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On March 26, 1998, the Commission adopted the Statement of Decision for the Collective
Bargaining Agreement Disclosure test claim. The Commission found that Government Code
section 3547.5 (Stats. 1991, ch. 1213) and California Department of Bducation Management.
Advisory 92-01 constitute a reimbursable mandate for requiring K-14 school districts to
publicly disclose the major provisions of all collective bargaining agreements aﬂer
. hegotiations, but before the agreement becomes binding.

The parameters and guidelines for Collective Bargaining Agreement Disclosure were adopted 4
in August 19, 1998, and consolidated with the Collective Bargaining parameters and

guidelines. The reimbursable activities in the consolidated parameters and. guidelines can be
summarized as follows:

» Determination of appropriate bargaining units for representation and
determination of the exclusive representatives:

8. Unit determination;
b. Determination of the exclusive representative.

» Elections and decertification elections of unit representatives are
reimbursable in the event the Public Employment Relations Board
~ determines that a question of representation exists and orders an election
held by secret ballot.

- » Nepgotiations: reimbursable functions include -- receipt of exclusive.

- representative's initial contract proposal; holding of public hearings,
providing a reasonable number of copies of the employer's proposed
contract to the public, dévelopment and presentation of the initial .

“district contract proposal, negotiation of the contract, reproduction and
distribution of the final contract agreemenit.

. Impasse proceedings: - ‘ i
a. Mediation; ' ' ‘ |
b. Fact-finding publication of‘ the findings of the fact-finding panel. -

‘e Collective bargaining agreement disclosure.

» Contract administration and adjudication of contract disputes either by
arbitration or litigation. Reimbursable functions include grievances and
administration and enforcement of the contract.

¢ Unfair labor practice adjudication process and pubhc notice complamts

 Agency Fee drrangements

In December 2005, the Commission approved in part and denied in part a test ciau‘n filed by
Clovis Unified School District regarding fair share fees by non-union members in California’s
K-14 public schools {dgency Fee Arrangements, 00-TC-17/01-TC-14). In modifying the
EERA, the test claim statutes required that: 1) employees of K-14 school districts must either
-join the selected employee organization or pay such organization a service fee; 2) employees
who clalm a conscientious objection to joining or supportmg a union shall not be required to
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do so but may be required to pay equal amounts to a charitable organization and proof of such
contribution may be required by the employee organization or the public school employer;

3) public school employers deduct the amount of the fair share service fee from the wages and
salary of the employee and pay that amount to the employee organization; and 4) public school
employers provide the exclusive representative of the employees with the home address of
each member of a bargaining unit. The test claim regulations further required the public
school employer to file an alphabetical list containing the names and job titles or
classifications of the persons employed in the unit within 20 days after a petition is filed to
rescind or reinstate an agency fee arrangement, _ ‘

The Commission concluded that some of the activities did impose a reimbursable state-
mandated program on public school employers, as follows:

s deducting the amount of the fair share service fee and paying that amount to the
~ employee organization; _

» providing the exclusive representative of a public employee with the home address of
each member of a bargaining unit; and '

.. timely filing with PERB an alphabetical list containing the names and job titles or
classifications of the persons employed in the unit.

Claimant’s Position

. The claimant states that there are “substantial activities and costs,” that are “well in excess of
$200.00 per year,” which will be undertaken by local governments to comply with the test
claim statutes and regulations. 2 These costs are “costs mandated by the State” under article
- XIII B, section 6 of the California Constitution, and Government Code sections 17500 et seq.

Claimant assetts that costs for the following activities will be incurred and are reimbursable:

1. Engage in separate agency shop negotiations for up to 30 days, pursuant to
Government Code section 3502.5, subdivision (b), and title 8, California Code of
Regulations, section 32990, subdivisions (a) and (¢).

2. Process agency shop petitions, pursuant to Government Code section 3502.5,
subdivision (b), and Department of Industrial Relations (hereafter *DIR"} website.

3. Participate in meetings with petitioning union to discuss jointly selecting a neutral
person or entity to conduct the agency shop election, pursuant to Government Code
section 3502.5, subdivision (b), and DIR website,

4. Participate in meetings with such neutral person or entity, or the State Conciliation
Service (hereafter the “Election Supervisor™), and the petitioning union, and endeavor
- to reach an agreement, pursuant to Government Code section 3502.5, subdivision (b),
and DIR website. . _ :

2 At the time the test claim was filed, Government Code section 17564, subdivision (a), stated
that the no test claim or reimbursement ¢laim shall be made unless the claim exceeds $200.
That section was subsequently modified in Statutes 2002, chapter 1124, to increase the

minimum to $1,000. If this test claim is approved, any reimbursement claims must exceed
$1,000. '

107




5. Cdmpile and provide the Election Supervisor the necessary unit employee information .
to verify the 30 percent showing of interest, pursuant to Government Code section
3502.5, subdivision (b), and DIR website.

6. Post and distribute notices of election, pursuant to Government Code section 3502.5,
subdivision (b), and DIR website,

7. Compile and provide appropriate payroll records for the Election Supeérvisor, pursuant
to Government Code section 3502.5, subdivision (b), and DIR website.

8. Make available employees to serve as voting place observers, pursuant to Govemment
Code section 3502.5, subdivision (b), and DIR website.

9. Staff, prepare for, and represent the agency in administrative or court proceedings
regarding disputes as to management, supervisory and confidential designations (which
are excluded from agency shop arrangements), pursuant to Government Code section

3502.5, subdivisions (b) and (e), and procedures of the State Mediation and
Conciliation Service.

10. Provide staffing to institute and administer procedures for agency fee deductions and
transmittal to union, pursuant to.Government Code sectlons 3502.5, subdivision (b),
and 3508.5, subdivisions (b) and (c).

11. Institute and administer procedures and documentation for in lieu fee payments of
conscientious objectors, and transmittal to appropriate charities, pursuant to
Government Code section 3502.5, subdivisions (b) and {c).

12. Negotlate with the union concerning the above two procedures, and represent the .
agency in the event of PERB intervention regarding disputes, pursuant to Government
Code section 3502.5, subdivision (b). .

13. Process agency shop rescission petitions, pursuant to Government Code section 3502.5,
subdivision (d).

14. Participate in PERB’s rulemaking process telating to implenientation of its jurisdiction
' -under the test claim legislation, pursuant to Government Code section 3509, -
subdivisions (a), (b), and (c), and PERB’s website.

15, Deve]op and provide fraining in PERB’s rules; procedures and dec131ons for agency
- supervisory and management personnel and attorneys.

16. Respond to appeals made to the PERB of agency actions regarding umt issues,
representation matters, recognition, elections and unfair practice determinations,
pursuant to Government Code section 3509, subdivisions (b) and.{c), and title 8,
California Code of Regulations, sections 60000 and 60010.

- 17. Respond to, or file, unfair labor practice charges, pursuant to Government Code section
3509, subdivision (b), and titie 8, California Code of Regulations, sections 32450,
32455, 32602, 32603, 32615, 32620, 32621, 32625, 32644, 32646, 32647, and 32661,

18, Participate in PERB's investigation of charges, pursuant to title 8, California Code of
Regu!atlons sections 32149, 32162, 32980, and 60010.°
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19

20,

Prepare for hearings before PERB Administrative Law Judges including, but not
limited to the preparation of briefs, documentation, exhibits, witnesses and expert
witnesses, pursuant to title 8, California Code of Regulatlons, sections 32150, 32160
32164, 32165,'32190, 32205, 32210, 32212, 32647, and 60040.

Present the agency’s case before the PERB’s Administrative Law Judge, including
expert witness fees, increased overtime costs for employee witnesses, closing brief,
costs of transcripts and travel expenses, pursuant to title 8, California Code of

' Regulations, sections 32170, 32175, 32176, 32178, 32180, 32190, 32206 32648

2l.

22,

2.

32649, 32207, 32209, 32230, 32680, 60041, and 60030.

Represent the agency at proceedings that-appeal PERB Administrative Law Judge
decisions to the Board itself, including travel expenses, pursuant to title 8, California
Code of Regulations, sections 32200, 32300, 32310, 32315, 32320 32360, 32370,
32375, 32410, 32635, and 60035,

Prepare for and represent the agency at appeals of final PERB decisions to superior and
appellate courts, pursuant to titie 8, California Code of Regulations, section 32500.

Prepare for and lfepresent the agency in superior and appellate court proceedings
regarding litigation over the test claim legislation’s ambiguity and scope, as well as the
parameters of the jurisdiction of the PERB.

~ Claimants, City-of Sacramento and County of Sacramento, filed comments on
November 19, 2002, in response to the Department of Finance’s comments of August 30,
2002. Claimant City of Sacramento filed comments in response to the draft staff analysis, and
claimant County of Sacramento filed comments in response to the Department of Finance’s
comments of November 13, 2006, The issues raised in those comments are addressed in the
following analysis.

Position of Department of Finance

The Department of Finance states that there are not any state-reimbursable costs resulting from
the test claim statutes, for the following reasons:

The test claim statutes do not create a new program or higher level of service since,

- pursuant to the language of the statutes, the duties of the local agency employer -

representatives are “substantially similar to the duties and responsibilities required
under existing collective bargaining enforcement procedures and therefore the costs
incurred by the local agency employer representatives in performmg those duties and
responsibilities under this chapter are not reimbursable as state-mandated costs,”
Duties that the agencies already perform under the existing process include responding
to unfair labor practice charges, compiling payroll and personnel records, and
participating in meetings and negotiations with unions.

Many of the activities listed in the test claim are discretionary and therefore do not
qualify as reimbursabie state-marndated costs, such as creating and providing training
on the PERB rules and regulations, processing agency shop petitions, participating in
PERB’s rulemaking process, or appea]mg PERB decisions.

The test claim statutes provxde for oﬁ'settmg savings to local agencies since the
provisions shift local employers from a process wherein they rely on the court system
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to litigate unfair labor practice charges to a process where they would rely on PERB for .
those types of decisions. The costs that the employers would incur through the process

~ with PERB would have been incurred if the unfair labor practice claims were still
being litigated in the court system. To the extent that PERB settles claims before they

ever reach a courtroom, the prowsmns within this chapter would result in savings to the
public agencies.

The Department of Finance provided additional comments on December 18, 2002, in response
to claimant’s rebuttal of November 19, 2002, and in response to the draft staff analysis. The
issues raised in those comments are addressed in the following analysis.

COMMISSION FINDINGS -

The courts have found that article XIII B, section 6 of the California Constitution® recognizes
the state constitutional restrictions on the powers of local government to tax and spend.“* “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased
financial responmblhtles because of the taxing and spending limitations that articles XIIT A
and XIII B impose. "33 A test claim statutes or executive order may impose a reimbursable
state-mandated program if it orders or commands a local agency or school district to engage in
an activity or task.”® In addition, the required activity or task must be new, constituting a “new

program, * and it must create a “higher level of service” over the previously required level of
service.

The courts have defined a “program” subject to amcle X111 B, section 6, of the California -
Constitution, as one that carries out the governmental function of providing public services, or
a J]aw that imposes unique requirements on local agencies or school districts to implement a

- 3 Article XIII B, section 6, subdivision (&), (as amended by Proposition 1A in November
2004) provides: “Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local governmient, the State shall provide a subvention of funds
' to reimburse that Jocal government for the costs of the program or increased level of service,
except that the Legislature may, but need not, provide a subvention of funds for the following
mandates: (1) Leglsiatwe mandates requested by the local. agency affected. (2) Legislation
defining a new crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulatlons initially implementing
legislation enacted prlor to January 1, 1975.” ‘

2 Department of Fi inance v. Commisszan on State Mandate.s' (Kem High School Dist.) (2003)
30 Cal.4th 727, 735.

2 County of San Diego v. State of California (1997) 15 Cal.4th 68, 81. |
. %.Long Beach Unified School Dist. v. State of Califorma (1990) 225 Cal.App.3d 155, 174.

%1 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859,
878 (San Diego Unified School Dist.), Lucia Mar Unified School Distnr.:t V. Homg (1988)
44 Cal.3d 830, 835-836 (Lucia Mar).
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state policy, but does not apply generally to all residents and entmes in the state.”® To
determine if the program is new or imposes a higher level of service, the test claim legislation
must be compared with the legal requirements in effect immediately before the enactment of
the test claim legislation.? A “higher level of service” occurs when there is “an increase in the
actual leve! or quality of governmental services provided. 3

Finally, the newly required activity or increased level of service must 1mpose costs mandated
by the state. 3 :

The Commission is vested with exclusive authorlty fo ad_;udlcate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6. 32 In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as
an “equitable remedgl to cure the percewed unfiirness resulting from polmcal decisions on
funding priorities.’

The analysis addresses the following issues

s Are the test clalm statutes and regulations subjsct to article XIII B, section 6 of the
California Constitution? : :

s Do the activities mandated by the test claim statutes and regulations constitute a “new
program or higher level of service” within the meaning of article XIII B, section 6 of
the California Constitution? . :

e Do the activities mandated by the test claim statutes and regulations impose. “costs
. mandated by the state” within the meaning of article XTI B, section 6 of the California
.Constitution and Government Code section 175147

- Issue 1: Are the test claim statutes and regulations subject to article X111 B,
' + section 6 of the California Constitution?

A. Do the Test Claim Statutes or Regulntions Mandate Any Activities?

In order for a test claim statute or executive order to impose a-reimbursable state-mandated
program under artlcle XlII B, section 6, the language must mandate an sctmty or task upon

2 San Diego Unified School Dist., supra, 33 -Cal.4th 859, 874, (reafﬁnnmg the test set out in

County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56 (Los Angeles); Lucza
Mar, sipra, 44 Cal.3d 830, 835) :

¥ San Diego Unified School Dist., supra, 33 Ca.l 4th 839, 877 Lucia Mar, supra, 44 Cal.3d
830, 833,

® San Diego Unified Schoql Dist., supra, 33 Cal.4th 859, 877.

% County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Comimission on State Mandates (2000) 84 Cal. App.4th 1265, 1284 (Caumy of Sonoma);
Government Code sections 17514 and 17556. '

2 Kinlaw v. State of Cali fomla (1991) 54 Cal.3d 326, 331- 334 Govemment Code sections
17551, 17552.

¥ County of Sonoma, supra, 84 Cal.App.4th 1264, 1280, cltmg City of San Jose v. State of .
California (1996) 45 Cal.App.4th 1802, 1817,
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 local governmenta! agencies, If the language does not mandate or require local agencies to .
perform a task, then article XIII B, section 6 is not triggered.**

The cleimant is requesting reimbursement for activities related to: 1) participation in PERB’s
rulemaking process to implement the test claim statutes; 2) representing the agency in court
regarding litigation over the test claim statutes’ ambiguity and scope; 3) agency shop
arrangements; 4) agency shop rescissions; 5) dues or service fee deductions; 6) in lieu fee
payments; 7) PERB jurisdiction and administrative hearings; and 8) representing the agency in
court appeals of final PERB decisions.

In the following analysis, where the plain language of the test claim statutes or regulations does’
not require a particular activity, but such activity might reasonably stem from an activity
approved for reimbursement by the Commission, the Commission can consider claimant’s
request for reimbursement for those activities at the Parameters and Guidelines stage to
determine whether they are reasonable methods of complying with the mandate pursuantto
title 2, California Code of Regulations, section 1183.1, subdivision (a)(4).

Rulemaking and Litigation Activities. Regarding the Test Claim Statutes and Regulations

The Commission finds that participation in PERB’s rulemaking process to implement the test
claim statutes and representing the agency in litigation over “ambiguity” in the test claim
statutés are not activities required by the test claim statutes or regulations. Participation in
these activities is discretionary on the part of the local pubiic agency.

Claimant argues that without participation of the employers in the rulemaking process, the
regulations would not have addressed the needs of the employers and would have been crafted
with only the input of the various unions, resulting in needless expense to all local government
employers. Nevertheless, the plain language of the test claim statutes contains no provision
requiring local agencies to participate in the rulemaking process, nor to litigate the test claim
statutes, Therefore, rulemaking participation and litigation costs are not subject to, or
reimbursable pursuant to, article XIII B, section 6.

Agency Shop Arr@gement Activities
Gov. Code 35025 _subds. & (e

. The test clanm statutes modified Government Code section 3502 5 to add a new method for

" creating an agency shop arrangement. Subdivision (b) states that, in addition to being
established through negotiation between the lacal public agency employer and a public
employee organization pursuant to subdivision (&), an agency shop arrangement shall be placed
in effect upon a signéd petition of 30 percent of the employees in a bargaining unit requesting -
both an agency shop agreement and an election to u'nplement an agency fee arrangement, and
the approval of a majority of employees who cast ballots in favor of the agreement. The
petition for the agreement may only be filed after the employee organization has requested the
public agency employer to negotiate on an agency shop arrangement, and the partles have hed
30 calendar days to attempt good faith negotlatlons in an effort to reach agreement.’

M City of Merced v. State of California (1984) 153 Cal.App.3d 777, 783 (City ofMercedI)
3 Government Code section 3502.5; subdivision (b). ‘ .
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Subdivision (e) providés that agency shog: arrangements are not applicable to management,
confidential, or supervisory employees. : ‘

For agency shop arrangements established pursuant to subdivision (b), the election is .
conducted by a neutral third party jointly selected by the local public agency employer and the
employee organization. 37 Where the employer and employee organization cannot agree on a
neutral third party, the Department of Industrial Relations, Dwnsnon of Conclhanon shall
conduct the election.’

Claimant is requesting reimbursement fpr: 1) engaging in separate agency shop negotiations
for up to 30 days; 2) processing agency shop petitions; 3) participating in meetings with the
petitioning union to discuss jointly selecting a neutral person or entity to conduct the agency
shop election; 4) participatifng in meetings with the neutral person or entity, or the State
Conciliation Service (Election Supervisor), to reach agreement; 5) compiling and providing
the Election Supervisor the necessary unit employee information to verify the 30 percent
showing of interest; 6) posting and distributing notices of election; 7) compiling and providing
appropriate payroll records for the Election Supervisor; and 8) making employees available to
serve as voting place observers, Claimant is also seeking reimbursement for staffing,
preparing for, &nd representing the local pub!ic agency in administrative or court proceedings
regarding disputes as to management, supervisory and couﬂdermal designations, which are
excluded from agency shop arrangements. :

The plain language of the test claim statutes and regulations regarding subdivision (b) agency
shop arrangements does not require public agency employers to engage in separate agency
shop negotiations for up to 30°days. The test claim statutes state that “[t]he petition [for the

- agency shop arrangement] may only be filed after the recognized employee organization has
requested the public agency to negotiate on an agency shop arrangement and, beginning seven
working days after the public agency received this request, the two parties have had 30

~'calendar days to attempt good faith negotiations in an effort to reach agreement.” (Emphasis
added.) This language does not mandate the filing of a petition or party negotiations.

Claimant states that for the public agency employer to fail to participate in good faith |
negotiations during the 30-day period is an unfair labor practice, citing title 8, California Code
of Regulations, section 32603, subdivision (c), which states it shall be an unfair labor practice
for a public agency to “[r]efuse or fail to méet and confer in good faith with an exclusive

. representative as required by Government Code section 3505 or any local rule adopted
pursuant to Government Code section 3507.” Section 3505 requires the local public agency to
meet and confer in good faith regarding wages, hours and other terms and conditions of
employment. Nevertheless, for the reasons stated below, the Commission finds that the test

% Government Code section 3502.5, subdivision (e), f_’ormérly subdivision (c); that provision
was subsequently amended to delete confidential and supervisory employees (Stats. 2003,

ch. 311), but the amendment was not pled in the test claim and thus staff makes no ﬁndmgs
with regard to it,

3 Ibid,
38 Ibld.
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claim statutes do rot require the local public agency employer to'engage in agency shop .
negotiations.

The Third Reading Analysis of Senate Bill No. 739 — the test claim statutes — provide the
following statements:

. Some public agenby employers unfairly withhold or refuse agreement

on agency fee arrangements dcsplte a significant interest demonstrated by
employees. _

2. The existing MMBA provisions are said to provide employers with an
unfair veto authority over such arrangements. '

3. This bill provides employees with an alternatwe process to obtain an
) agency fee agreement through a fair, democratic process. 3

The California Attorney General has interpreted Government Code section 3502.5,
subdivision (b), in an opinion finding that the Department of Industrial Relations may
conduct an agency shop election during the term of an exlstmg memorandum of ‘
understariding (MOU) with an existing agency shop provisiori if that provision is first
rescinded or removed.*® Citing the Senate Rules Comitiittee Analysis for the test claim
statutes, noted above, the Attorriey Géneral stated: “It is clear from the legislative history
of section 3502.5 that the employee election procedures of subdivision (b) were added to
the statute to deal with situations where the negotiated MOU procedures specified in
subdivision (a) proved to be unsuccessful.” (Emphasis added.)** Opinions of the
Attorney General, while not bmdmg, are entitled to great weight, and in the absence of
controlling authority, these opinions are persuaswe 'since the legxslature is presumed to be
. cognizant of that construction of the statute.'

Claimant states in its comments that staff should “consider the fact that agency shop
arrangements dre no longer just the product of MOU negotiations, but under the terms of the
 test claim legislation, can be raised at any time during the term of an MOU. This new mandate
_ vests unions with that right, and requires good faith negotiations in a manner and at a time that
had never existed prior to the test claim legislation.”** However, the subdivision (a) agency
shop provisions have been in effect since 1981, and nothing in those preex:stmg prov131ons

* restricted negotiations to the t:me period of MOU negotiations.

¥ genate Rules Committee, Office of Senate Floor Analyses, Third Reading Analysis of
Senate Bill Number 739 (1999-2000 Regular Session), as amended May 13, 1999, Page 3

40 86 Ops. Cal. Atty. Gen. 169.
N Id. ot page4,

2 Napaq Valley. Educatars'Assn. v. Napa Valley Unifi ed School Dzst (1 987) 194 .
Cal.App.3rd 243, 251.

43 Comments on Draft Staff Analysis submltted by City of Sacramento, claimant, on
: November 9, 2006. '
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. Thus, in accordance with the Attorney General's opinion, the employer-employee negotiations
referenced in subdivision (b) are the same negotiations that would occur under subdivision (a),
but subdivision (b) merely establishes a date when the employee organization may file the
agency shop petition. [f the public agency employer refused to negotiate with the employee
organization on an agency shop agreement, any resulting “unfair labor practlce” would stem
from subdivision (&) rather than subdivision (b), the test claim statutes.

Therefore, the Commission finds that the activity of engaging in agency shop negotiations is
not required of the public agency employer as a result of the test claim statutes.

The Commission further ﬁnds that none of the other activities claimed regarding subdivision
(b) agency shop arrangements* are required by the test claim statutes or regulations, since, as
noted below, no other document that could be considered an “executive order” has been pled
indicating that any of those other activities are required.

Government Code section 17553, subdivision (b}, states that:

All test claims shall be filed on a form prescribed by the commission and
shall contain at least the following elements and documents:

- {1) A written narrative that identifies the speclﬂc-sectlons of statutes or
executive orders alleged to contain a mandate ,.

(3) (A) The written narrative shall be supported w1th copies of all of the
following:

(i) The test claim statute that includes the bill number or executive order,
. . alleged to impose or impact a mandate.

Thc test claim form-filed by claimants does not include a cite to a statute, regulation or

- executive order requiring the local public agency employer to perform any activities with
_.regard to agency, shop elections. Page 6 of the test claim makes a reference 1o the Department
. of Industrial Relations (DIR) website, at http://www.dir.ca. gov/csmcs/ase—sb739 html. Asof
October 5, 2006, that DIR website displays “Procedures for mandated agency shop elections,”
last updated April 2005, No actual document from the website was filed with the test ¢laim,
however, and the website reference itself catinot be considered a “document” filed with the test’
claim, pursuant to section 17553, subdivision (b)(3). Since those procedures from the website-
~ that may otherwise be expected of publlc agency employers with regard to subdivision (b)

agency shop elections — were not pled the Commission does not have jurisdiction to make any
findings with regard to them.

In comments on the draft staff analysm, claimant asserts that the public agency employer must
process agency shop petitions, since “[o]nly the employer possesses the records necessary for
compiling the needed information concerning unit employess, in order to ascertain whether the
30% rcqulrement has been met, and to makeup the required lists of qualified voters.”

% To the extent that any activities claimed here could result from charges filed with PERB,

those activities are addressed under the “PERB Jurisdiction and Admlmstratwe Hearmgs
(Gov. Code, § 3509)" headmg, infra.
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However, claimant still has not pled a “document” upon which the Commission has
jurisdiction to make a finding as to whether these activities are state-mandated,*

Accordingly, the Commission finds that Government Code section 3502.5, subdivision (b),
does not impose any state-mandated activities that are subject to article XIII B, section 6.

Agency Shop Rescission Activities
- (Gov. Code, § 3502.5, subd (d)

Government Code section 3502.5, subdivision (d), provides that an agency shop arrangement
may be rescinded by a majority vote of all the employees in the unit pursuant to procedures
specified or other procedures negotiated by the local public agency employer and the
recognized employee organization. Pursuant to the test claim statutes, the agency shop
rescission provisions are now “also applicable to an agency shop agreement placed in effect
pursuant to subdivision (b).”

Claimant is requesting reimbursement for “processing™ agency shop rescission petitions.
Although there is no specific requirement in the test claim statutes or regulations to “process™
agency shop rescission petitions, the test claim regulations contain one provision regarding
agency shop rescissions. Title 8, California Code of Regulations, section 61610, states the
following: .

Within 20 days followmg the filing of the petition to rescind an agency shop
agreement or provision, the public agency shall file with the [PERB]
regional office an alphabetical list containing the names and job titles or
classifications of the persons employed in the unit described in the petition
as of the fast date of the payroll period immediately preceding the date the
petition was filed, unless otherwise directed by the Board.

Hdwever, title 8, California Code of Regulations, section 61000, states that sections 61000

et seq. are apphcable “only where a public agency has adopted-such provisions as its local rules
or where all parties to a represcntatlon case agree to be bound by the applicable PERB
Regulations.” Thus, any activities in those regulations flow from the discretionary act of
adopting them ot agreeing to be bound by them, and do not constitute: state-mandated
activities. *® -

Therefore, Government Code section 3502. 5, subdw:sxon (d), does not 1mpose any
state-mandated activities that are subject to article X1II B, section 6.

45 At the hearing, claimants provided a copy of the “Procedures for mandated agency shop
elections” from the DIR website, dated December 2, 2006, which has been placed in the
record. No amendment to the test claim was filed and thus the Commission did not have
jurisdiction to make any ﬁndmgs on the information provided.

% Title 8, California Code of Regulatwns, section 61000 has been amended since the test
claim was filed. However, the amended regulations were not pled and are not addressed in this
analysis. :
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Dues or Service Fee Deductions

(Gov. Code, $ 3508.5, subd. (b))

Test claim statute Government Code section 3508. 5, subdivision (b), states that “[a] publlc
employer shall deduct the payment of dues or service fees to a recognized employee
organization as required by an agency shop arrangement between the recognized employee
organization and the public employer.”

The claimant is requesting reimbursement for costs to provide staffing to institute and
administer procedures for agency fee deductions and their transmittal to the union for agency
shap arrangements established pursuant to Government Code section 3502.5, subdivision (b),
negotiate with the union concerning those procedures, and represent the agency in the event of
PERB intervention regarding disputes. '

The Commission finds that the plain language of the statutes requires only that the local public
agency cause the dues or service fees to be deducted from the affected employees’ wages and
transmitted to the union, There is no requirement in the test claim statutes or regulations

: requmng the agency to institute and administer “procedures, negotiate with the union
concerning those procedures, or represent the agency 1n the event of PERB intervention. "’

Thus, Government Code section 3508.5, subdivision (b), does impose-a state-mandated activity
_ on the local agency — causing the dues or service fees-to be deducted and transmitted to the
union — which is subject to article XIII B, section 6. :

. In Lieu Fee Payments

.. [Gov. Code. § 3502.5, subd. (c)) )

Where an agéicy shop arrangement has been established, Government Codé section 3502.5,
subdivision (c), provides that employees who conscientiously object to joining or financially

-~ supporting public employee organizations shall not be required to join or financially support

-':,,- any public employee organization as a condition of employment. The test claim statutes made
this existing provision applicable to agency shop arrangements established under Government
Code section 35025, subdivision (b).

Conscientious objectors may be required to pay sums equal to the dues, initiation or agency
shop fees to a nonreligious, nonlabor charitable fund, in liew of fees paid to the employee |
organization. Proof of such payments, if they are required, ““shall be made on a monthly basis
to the public agency as a condition of continued exemption from the requirement of financial
support to the public employee organization.”

The claimant is requestmg reimbursement for costs to institute and administer procedures and

-documentation for in lieu fee payments of conscientious objectors and their transmittal to
appropnatc charities, negotlate with the union concerning those procedures, and represent the
agency in the event of PERB intervention regarding disputes.

Agency shop arrangements can be established under subdivision (b) without the local public
agency employer’s approval. Although the employee holding a conscientious objection “may

“7 To the extent that any-activities claimed here could result from charges filed with PERB,
those activities are addressed under the “PERB Jurlsdlctxon and Admlmstratwe Hearings
: (Government Code section 3509)” heading, inﬁa
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be required™ to make in lieu fee payments, under subdivision (b} agency shop arrangements, .
that requirement would be established by the employee. organization and covered employees,

with ne discretion on the part of the local pubhc agency employer. Therefore, activities

required because of an in lien fee payment provision of a subdivision (b) agency shop

arrangement would not be discretionary. -

" Based on the plain language of the test claim statutes and regulations, the only activity
required of the local public agency employer is to receive the required monthly “proof” of in
lieu fee payments. The Department of Finance asserts that since the test claim statutes do not
require the local public agency to take any action.once the monthly “proof” is received, it
disagrees with the finding that such receipt is a state-mandated reimbursable activity.
Nevertheless, the verb “receive” is defined as “to take or acquire (something given, offered, or
transmitted. ), and the Commission finds that “receiving proof of such payments” does
constitute an actual activity requu‘ed by the state of the local public agency employer.

The other activities claimed are not required by the statutes or regulations, and, as a result are
not state-mandated activities,*’

Thus, Government Code section 3502.5, subdms:on (c), does impose & state-mandated
activity on the local agency — receiving monthly proof of in Ileu fee payments — which is
subject to article XIII B, section 6.

PERB Jurisdiction and Administrative Hearings
(Goy. Code, § 3509)

The test claim statutes added provisions granting the PERB jurisdiction over disputes arising
under the MMBA, including enforcing and applying local rules and regulations adopted by a
" local public agency. Government Code section 3509 states:

(a) The powers and duties of [PERB] descrlbed in Section'3541.3 shall also
apply, as appropriate, to this chapter and shall include the authority as set
forth in subdivisions (b) and (c).

(b) A complaint alleging any violation of this chapter or of any rules and regulations
adopted by a public agency pursuant to Section 3507 shall be processed as an unfair
practice charge by [PERB]. [PERB] shall apply and interpret unfair labor practices
consistent with existing judicial interpretations of this chapter.

(c) [PER.B] shall enforce and apply rules adopted by a public agency concerning unit
determinations, rcpresentatmn recognition, and elections, :

In its quasi-judicial capacity to resolve employer-employee disputes, PERB has several powers
" and dufies, including the ability to “hold hearings, subpoena witnesses, administer oaths, take -
the testimony or deposition of any person, and ... to issue subpoenas duces tecum to require

8 The American Heritage Dictionary, New College Edition, 1979, page 1087.

%9 To the extent that any activities claimed here result from any charges filed with PERB, those
activities are addressed under the “PERRB Jurisdiction and Admxmsh‘atwe Hearings
(Government Code section 3509)” heading, infra.
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the production and examination of any employer’s or employee organization’s records, books,
or papers relating to any matter within its jurisdiction.”

As a result of the test claim statutes, regulations setting forth PERB procedures were modified
to reflect their applicability to MMBA disputes. These regulations set forth detailed
procedures for conducting initial administrative hearings and administrative appeals of those
decisions to the five-member PERB itself, including such matters as time and manner of filing
complaints, investigations, subpoenas, depositions, conduct of hearings, rules of evidence,
briefs, oral arguments, transcripts, decisions, reconsiderations and appeals.”'

A complaint under MMBA can be made as an unfair labor practlce charge or a request for
PERB to review a Jocal public agency employer’s action concerning a unit determination,
representation, recognition or elections.

The claimant is seeking reimbursement for costs to: 1) respond to appeals made to the PERB

of agency actions regarding unit issues, representation matters, recognition, elections and

~ unfair practice determinations; 2) respond to, or file, unfair labor practice charges;
3) participate in PERB’s investigation of charges; 4) prepare for hearings before PERB
Administrative Law Judges inctuding, but not limited to, the preparation of briefs,
documentation, exhibits, witnesses and expert witnesses; 5) present the agency’s case before

- the PERB’s Administrative Law Judge, including expert witness fees, increased overtime costs
for employee witnesses, closing brief, costs of transcripts and travel expenses; 6) represent the
agency at proceedings that appeal PERB Administrative Law Judge decisions to the Board
itself, including travel expenses; and 7) develop and provide training in PERB’s rules,
pro¢edures and decisions for agency supervisory and management personnel, and attorneys.

For the reasons stated below, the Commission finds that the local public agency employer is
required to engage in the activities set forth in the PERB procedures when cases are filed with
PERB by an entity other than the public agency employer. However, the Commission finds
that where a local public agency employer initiates a charge or appeal with PERB, that
decision is discretionary and thus does not mandate any of the PERB procedures.

Claimant argues that where PERB errs in the interpretation of a law or its application to the
facts in a given situation to the detriment of the employer, the employer has no choice but to
appeal its decisions; similarly, the employer has no choice but to respond to any union appeal
of a PERB decision.  Claimant also argues that, in coming under the jurisdiction of PERB, the
employer now has no choice but to file an unfair labor practice if the union is engaging in
conduct which constitutes a violation of MMBA. The types of actions which can be
undertaken by the union, which constitute unfair labor practices and are illegal under MMBA,

“include such concerted activities as refusals to perform all required job duties, slow downs,
sick outs, rolling strikes and work stoppages. 32

* Government Code section 3541.3, subdivision ().
*! Title 8, California Code of Regulations, sections 31001 et seq.

*2 Comments on Draft Staff Analysis, subrmtted by claimant City of Sacramento on
November 9, 2006, page 3.

119




Claimant further states that:

Illegal concerted activities threaten public health, safety and welfare, if for
example, emergencies are not promptly responded to; if garbage piles up
and is not collected; if sewage is not properly treated and disposed of; if
public assistance is not administered and paid as required; and if payroll,
accounts payable and accounts receivable are not processed. Furthermore,
it is disruptive to agencies if a union were to intimidate or coerce an
employee because of the exercise of his or her rights guaranteed by
Government Code, section 3502 or any local rule,

Public health and safety can be seriously undermined if a union engages in

unfair labor practices which go unchecked. Just as any violation of the

MMBA by an employer constitutes an unfair labor practice charge, so too

does any violation of the MMBA by an employee organization. This is

not the type of conduct which should be countenanced by a ﬁndmg of
*voluntariness’ on the part of the Commission. 53

The Department of Finance asserts that the public agency employer’s PERB activities are
discretionary, however, based on the case of County of Los Angeles v. Commission on State
Mandates (1995) 32 Cal App.4™ 805 (County of Los Angeles I]). That case, in interpreting the
holding in Lucia Mar,>* noted that whete local entities have alternatives under the statute other
thah paying the costs in question, the costs do not constitute a state mandate. Finance argues
that, in this case, the claimant has “alternatives available in that it may choose to argue an

- affected case in front of the PERB, it rhay externally develop a settlement, or it can-try to
resolve the employment issue internally. Only when the claimant chooses to engage the case
within PERB’s jurisdiction [which includes responding to charges and appeals filed with
PERB] does the claimant then fall within the requirements of that process.™**

The plain language of the statutes and regulations does not require the local public agency
employer to imitiate charges or appeals to PERB. The cases have found that, in the absence of
strict legal compulsion, a local government entity might be “practically” compelled to take an -
action thus triggering costs that would be reimbursable, The case of San Diego Unified School
Dist. addressed the compulsion issue in the context of student expulsmns There, the court
found that in the absence of legal compulsion, compulsion might nevertheless-be found whena
school district exercised it discretion in deciding to expel a student for a serious offense to

other students or property, in hght of the state constitutional requlrement to provide safe
schools.* :

Here, claimant is segking reu’nbursement, for costs to file unfair labor practxce charges with
PERB, or appeal decisions of PERB, claiming it lias no choice in the matter when-the union
engages in such concerted activities as refusals to perform all required job duties, slow downs,
sick outs, rolling strikes and work stoppages, because the public health and safety is at risk.

2 Ibid.

% Lucia Mar, supra, 44 Cal.3d 830.

5% Comments from Department of Finance, submitted December 20,2002, page 2.
% San Diego Unified School Dist., supra, 33 Cal.4™ 859, at page 887, footnote 22.-
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This argument falls short of the circumstances discussed in San Diego Unified School Dist,
where the constitutional requlrement for safe schools might practically compel the school
district to expel a student. And since the public agency employer has alternatives to initiating
an unfair labor practice or filing an appeal with PERB, such as reselving employment issues
internally or developing settlements, the County of Los Angeles II case is applicable to find
that no mandate exists. Moreover, the Supreme Court in San Diego Unified School Dist.
underscored the notion that a state mandate is found when the state, rather than a local official,
has made the decision to require the costs to be‘incurred.’” In'this case, the state has not
required the focal public agency employer to file any charge or appeal with PERB.

Thus, the Commission finds that where a local pubec agency employer files a charge or appeal
with PERB, that decisicn is discretionary, and the PERB procedures are only triggered
because of the employer’s discretionary decision to bring the case forward.

However, since cooperation with PERB and its subpoena powers is needed to resolve MMBA
disputes adjudicated by PERB, the local public agency employer does not have any
alternatives and is required to engage in the activities set forth in the PERB procedures when
such disputes are filed with PERB by an. entity other than the local public agency employer.

Therefore, the Commission finds that only the following events trigger the requirement for the
local public agency employer to participate and respond in accordance with the PERB

" procedures: 1) an unfair labor practice charge, or a request to review a local public agency

employer’s action concerning a unit determination, representation, recognition or election, is
filed with PERB by an entity other than the local public agency employer; 2) a decision by a
PERB agent, PERB Administrative Law Judge, or the five-member PERB is appealed by an
entity other thar the local public agency employér; or 3) the local public agency employer is
ordered by PERB to join in a matter. Accordingly, the following activities are state-mandated
and are subject to article XIII B, section 6:

' . a. procedures for filing documents or extensions for filing documents with PERB

_ (Cal. Code Regs., tit.8, §§ 32132, 32135);
b. proof of service (Cal. Code Regs., tit. 8, § 32140);

c. responding to subpoenas and mvestlgatwe subpoenas (Cal Code chs tit. 8,
-+ §§ 32149, 32150); :

d. conductmg depositions (Cal Code Regs., tit. 8, § 32160);

e. participating in hearings and responding as required by PERB agent, PERB
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8, . _
§§ 32168, 32170,.32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210, 32212,

32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030,
60050, and 60070); and

f. filing and responding to written motions in the course of the hearing (Cal. Code Regs.,
o tit. 8, § 32190).

As noted above, any action by the local public agency initiating a case or amending it, or an
appeal of a decision by a PERB agent, PERB Administrative Law Judge, or the PERB itself, is

57 Id, at page 880,
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discretionary and therefore not required. Accordingly, the following activities initiated by the
local public agency are not state-mandated activities:

¢ file an unfair practice charge (Cnl Code of Regs., tit. 8, §§ 32602, 32604 32615,
32621, 32625) :

. appeal of a ruling on a motion (Cal. Code of Regs., tit. 8, § 32200);
e amendment of complaint (Cal. Code of Regs,, tit. 8, §§ 32625, 32648),

o appeal of an administrative decision, including request for stay of activity and appeal of
dismissal (Cal. Code of Regs., tit. 8, §§ 32350, 32360, 32370, 32635, and 6003 5);

. » statement of exceptions to Board agent decision (Cal. Code of Regs., tit. 8, § 32300);
e . request for reconsideration (Cal. Code of Regs., tit. 8, § 32410); and
» request for injunctive relief (Cal. Code of Regs., tit. 8, § 32450).

Furthermore, costs for reiated expert witness services, travel expenses and PERB training are

not required by the test claim statutes or regulations and, thus, are not state-mandated
activities.

" Court Appeals of Final PERB Decisions
(Tit. 8 _Cal. Code Regs., § 32500)

Section 32500, subdivision (a), states that “[a]ny party in a representation case by the Board
itself ... may file a request to seek judicial review within 20 days following the date of service
of the decision.” Subdivision (b) states that “[a]ny party shall have 10 days followmg the date
of service of the request to file a response.”

Claimant is requesting reimbursement for costs to prepare for and represent the agency in
superior and appellate courts regarding appeals of final PERB decisions. The plain language of
the test claim statutes and regulations does not require the local public agency employer to
perform any activities with regard to superior or appellate court appeals of final PERB
decisions. Therefore, these costs are not subject to article X111 B, section 6.

Summary of State-Mandated Activities

" In summary, the Commission finds the following activities are state-mandated, and therefore
subject to article XIII B, section 6

1. Deduct from employees’ wages the payment of dues or service fees required pursuant
to an agency shop arrangement that was establislied under subdivision:(b).of
Government Code section 3502.5, and transmit such fees to the employee orgamz.atlon
(Gov. Code § 3508.5, subd. (b)) .

2. Receive from the employee any proof of in lieu fee payments made to charitab!e
organizations required pursuant to an agency shop arrangement that was established
under subdivision (b) of Government Code section 3502 5. (Gov. Code § 3502.5,
subd. (c))

3, Follow PERB procedurcs in responding to charges or appea!s filed with PERB, by an
entity other than the local public agency employer, concermng an unfair labor practice,
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. a unit determination, representation by an employee organization, recognition of an
employee organization, or an election. Mandated activities are:

a,

procedures for filing documents or extensions for filing documents with PERB
(Cal. Code Regs,, tit.8, §§ 32132, 32135);

proof of service (Cal. Code Regs., tit. 8, § 32140);

responding to subpoenas and mvesngatwe subpoenas (Cal. Code Regs tit, 8,
§§ 32149, 32150); v

conducting depositions (Cal. Code Regs., tit. 8, § 32160);

participating in hearings and responding as required by PERB agent, PERB
Administrative Law Judge, or the five-member PERB (Cal. Code Regs., tit. 8,

§§ 32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210,
32212, 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980 60010
60030, 60050, and 60070); and

filing and responding to written motlons in the course of the hemng (Cal Code
Regs., tit. 8, § 32190).

B. Do the Mandated Activities Constitute a Program?

- The courts have held that the term “program” within the meaning of article XIII B, section 6
" means a program that.carries out the governmental function of providing & service to the
publlc, or laws which, to implement a state policy, impose unigue reqmrements on local
. ~ governments and do not apply generally to all residents and entities in the state, *

" Here, the activities mandated by the test claim statutes and regulatlons constituted

modifications to employer-employee relations under the MMBA. The provisions are

applicable to “every governmental subdivision, every district, every public and quasi-public

* corporation, every public agency and pubhc corporation and every town, city, county, city and
- county and municipal corporation ...” and thus impose unique requirements on local

- governments and do not apply generally to all residents and entities in the state. Therefore, the

mandated activities constitute a “program” within the meaning of article XIII B, section 6.

S Isswel: .

Do the activities mandated by the test claim statutes and regulations
constitute a “new program or higher leve! of service™ within the meanmg
of article XIII B, section 6 of the California Constitution?

A test claim statute or executive order i imposes a “new program or higher level of service”
when the mandated activities: a) are new in comparison with the pre-exxstlng scheme; and
b) result in an mcrease in the actual level or quality of governmental services provided by the:
local public agency.”® The first step in making this determination is to compare the mandated

activities with the legal requirements in effect 1mmed1ately before the enactment of the test
claim statutes and regulations. :

% County of Los dngeles v. State of Caltfornia (1937) 43 Cal.3d 46, 56 (County of
- Los Angeles).

% San Diego Unified School Dist., supra, 33 Cal.4th 859, 877 Lucia Mar, supra, 44 Cal 3d

830, 833.
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Prior to 2001, the MMBA contained provisions for an agency shop arrangement to be formed .
when an agreement was negotlated between the local public agency employer and the

recognized employee orgemzetlon ° The test claim statutes provided additional

authorization for formation of an agency shop without a negotiated agreement between a

local public agency employer and a recognized organization, and made the exietmg6 agency

shop rescission provisions applicable to the new type of agency shop arrangement.” Thus,

mandated activities related to the second category of agency shop formation, and rescission

of such agency shop arrangements, are new in comparison to the pre-existing scheme.

Prior to 2001, the MMBA provided that nothing could affect the right of a publle employee
to authorize deductlon of employee organization dues from his or her wages. 52 The test
claim statutes require a local public agency employer to deduct the payment of dues or
service fees to a recognized employee organization from the employee s wages pursuant to
an agency shop arrangement,® regardless of how such arrangement is formed. These
_required deductions are new in comparison to the pre-existing scheme.

* Prior to 2001, disputes arising under the MMBA were dealt with via local publ:c agency
rules adopted under MMBA, and any appeals were made-in the eourts The test claim
statutes brought MMBA disputes under the jurisdiction of PERB, and thus local public
agency employers are now subject to the procedures enacted by PERB for dispute resolution.
Since these PERB dispute resolution procedures are now appllceble to local public agency
employers subject to MMBA, the activities required are new in comparison to the pre-
existing scheme.

The Department of Finance points out that the test claim statutes provided specific language .
expressing the Legislature’s intent that since the duties are similar to requirements in existing
law, the statutes do not create a reimbursable state mandate. The language states:

The Legislature finds and declares that the duties and responsibilities of .
local agency employer representatives under this chapter are substantially
similar to the duties and responsibilities required under existing collective
* bargaining enforcement procedures and therefore the costs incurred by the
. local agency employer representatives in performing those duties and
responglbllltles under this chapter are not reunburseble as state-mandated
" costs.

% Government Code section 3502.5, subdivision (a).

61 Government Code section 3502.5, subdivisions (b) and (d).
6 Government Code section 3508.5, subdivision (a).

6 Government Code section 3508.5, subdivision (b).

64 Govemment Code section 3509.

8 Government Code section 3500, subdivision (b).
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However, courts have stated that “legistative disclaimers, findings and budget control language
are not determinative to a finding of a state mandated reu'nbursable program ...”" Moreover,
the courts have determined that:

[T]he statutory scheme contemplates that the Commlssmn [on State
Mandates), as a quasi-judicial body, has the sole and exclusive authority to
adjudicate whether a state mandate exists. Thus, any leglslatwe ﬁndmgs are
irrelevant to the issue of whether a state mandate exists .

Therefore, the Leg:slature s findings that the test claim statutes do not impose state-mandated
costs may not be relied upon by the Commission as a basis for its conclusion.

The Department contends that the duties already performed by local public agencies under the
existing process include respondmg to unfair labor practice charges, compﬂmg payroll and '
personnel records, and participating in meetings and negotiations with unions. The .
Commission does not dispute that some similar activities may have been performed under the
existing process. However, many of those activities were previously triggered for different
purposes, i.e., for negotiated agency shop arrangements, and performed in a different forum,
i.e., the courts. Therefore, as set forth above, the Commission finds that there are specific
activities that are newly mandated by the test claim:statutes and regulations .

.7 Furthermore, since the mandated activities require the local agency to perform new tasks in
.. service of | unprovmg local public agency employer-employee relations, the new activities do
" result in an increase in the actual level of services provided by the local public agency.

., Accordingly, the Commission finds that the activities mandated by test claim statutes and
. regulations constitute & “new program or higher level of service” on local agencies within the
" meaning of article XIII B, section 6. '

. Issue 3: Do the activities mandated by the test claim statutes and regulations
impose “costs mandated by the state” within the meaning of article X111 B,
section 6 of the California Constitution and Government Code section
175147

- For the mandated activities to impose a reimbursable, state-mandated program, two additional ..
elements must be satisfied. First, the-activities must impose costs mandated by the state
pursuant to Government Code section 17514. Second, the statutory exceptions to

- reimbursement llsted in Government Code section 17556 cannot apply.

~ Governinient Code section 17514 cleﬁnes “cbsts mandated by the state” as any increased cost a
local agency is tequired to incur as a result of a statute that mandates a new program or higher
Jevel of service." The claimant alleged in.the test claim that the costs for activities necessary to -
comply with the test claun statutes and regulatwns are “well in excess of $200 per year,"%?

% County of Los Angeles v. Commission on State Mandates (2003)- 110 Cal. App.4™ 1176,

citing Carmel Valley Fxre Protection District v. State of California {(1987) 190 Cal.App.3d
521,541,

S County of Los Angeles, supra, 32 Cal.App.4™ 805, 819.

% At the time the test claim was filed, Government Code section 17564, subdivision (a), stated
that the no test claim or reimbursement claim shall be made unless the claim exceeds $200.
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. Thus, there is ev1denoe in the record, signed under penalty of perjury, that there are mcreased .
costs as a result of the test claim statutes and regulations.

Furthermore, for the reasons stated below, the Commlssmn finds that none of the statutory

- exceptions to reimbursement listed in Government Code section 17556 are apphcable
- Government Code section 17556 states that:

The commission shall not fmd costs mandated by the state, as defined in
Section 17514, in any claim submitted by a local agency ., if, aftera
hearing, the commission finds that:

(e) The statute, executive order, or an appropriafion in a Budget Act or other
bill provides for offsetting savings to local agencies ... that result in no net
costs to the local agencies ..., or includes additional revenue that was
specifically intended to fund the costs of the state mandate in an amount

~ sufficient to fund the cost of the state mandate.

The Department of Finance asserts that the test claim statutes provide for oﬂ'settmg savmgs to
local agencies since the provisions shift local employers from & process wherein they rely on
the court system to litigate unfair labor practice charges to a process where they would rely on
PERB for those types of decisions; thus, the costs that the employers would incur through the
process with PERB would have been incurred if the unfair labor practice claims were still
being litigated in the court system. Additionally, to the extent that PERB settles claims before
they ever reach a courtroom, the provisions would result in savings to the public agencies.

Claimant contends, however, that there is no merit to the Department’s statement that PERB
settling claims before they ever reach a courtroom would result in savings to the public
agencies; because this conjecture disregards the fact that a union facing the prospect of formal,
more costly court proceedings'could just as likely be a more compelling inducement for
settling claims. Moreover, under PERB’s regulations, settlement conferences occur only after .
the agency participates in the investigative process and responds to the unfair practice charge.

In response, the Department asserts that the PERB administrative process truncates the ..
claimant’s partlctpatlon and provides operational savings through a faster ad_)udlcatlon,
whereas, in comparison, a court process could take years to finalize. Since the claimant has
not provided any statistical, fiscal, or numerical data showmg case cost trends evidencing
otherwise, the Department’s position regarding offsetting savings continues to have merit.

The legislative history indicates that one factor in adopting the test claim statutes was the fact

. that, at the time, MMBA had no effective enforcement procedures except for time-consuming.
and expensive court action.%” The proponents of the bill argued that “[o]ne of the basic
principles of an effective collective bargaining law should be to provide for enforcement by an

That section was subsequently modified in Statutes 2002, chapter 1124, to increase the

minimum to $1,000. If this test claim is approved, any retmburscment claims must exceed
$1,000. :

69 genate Bill 739, Bill Analysis, Assembly Commxttee on Appropnatlons, August 9, 2000,
hearmg, page 2.
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administrative agency with ex gertlse in labor relations,” and the appropriate role for courts is.
to serve as an appellate body.™ Thus, there could be savings using the PERB process.

However, other than the above-noted speculations, there is no evidence in the record to support
the notion that “[t}he statute, executive order, or an appropriation in a Budget Act or other bill
provides for offsetting savings to local agencies ... that result in no net costs to the local
agencies ..., or includes additional revenue that was specifically intended to fund the costs of
the state mandate in an amount sufficient to fund the cost of the state mandate.”

As a final matter, any cost savings must be analyzed in light of Government Code section .
17517.5, which states that “*[c]ost savings authorized by the state’ means any decreased costs
that a local agency ... realizes as a result of any statute enacted or any executive order adopted
that permits or requires the discontinuance of or a reduction in the level of service of an
existing program that was mandated before January 1, 1975.” Here, although MMBA disputes
were resolved in the courts prior to 1975, there was no state-mandated activity regarding court
resolution prior to 1975. Thus, the Commission finds Government Code section 17517.5 is
inapplicable for this analysis.

Accordingly, the Commission finds that the activities mandated by the test claim statutes and
regulations, as set forth above, impose “costs mandated by the state” within the meaning of °
;B.['thlB XIII B, section 6 of the California Constitution and Government Code section.17514.

CONCLUSION

:I’he Commission finds that the test claim statutes and regulations impose a reimbursable state-
‘mandated program on local agencies within the meaning of article XIII B, section 6 of the
California Constitution, and Government Code section 17514, for the following activities:

. 1. Deduct from employees® wages the payment of dues or service fees required pursuant
to an agency shop arrangement that was established under subdivision (b) of
Government Code section 3502.5, and transmit such fees to the employee organization.
(Gov. Code § 3508.5, subd. {(b).)

2. Receive from the employee any proof of in lieu fee payments made to charitable
_organizations required pursuant to an agency shop arrangement that was estabhshed
under subdivision (b) of Government Code section 3502.5. (Gov. Code § 3502.5,
subd. (¢).)

3. Follow PERB procedures in responding to charges filed with PERB, by an entity other
than the local public agency employer, concerning an unfair labor practice, a unit
determination, representation by an employee organization, recognition of an employee
organization, or an election. Mandated activities are:

. 8. procedures for filing documents or extensions for filing documents with PERB
(Cal. Code Regs,, tit.8, §§ 32132, 32135 (Register 2001, No. 49));

b. proof of service (Cal. Code Regs., tit. 8, § 32140 (Register 2001, No. 49));

c. responding to subpoenas and investigative subpoenas (Cal. Code Regs., tit. 8,
§§ 32149, 32150 (Register 2001, No. 49));

™ Ibid,

127




d. conducting depositions (Cal. Code Regs,, tit. 8, § 32160 (Register 2001, No. 49)); .

e. participating in hearings and responding as required by PERB agent, PERB
Administrative Law Judge, or the five-member PERB (Cal. Code Regs,, tit. 8,
§§ 32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210,
32212,32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010,
- 60030, 60050, and 60070 (Register 2001, No. 49)) and

f. filing and responding to written motions in the course of the hearing (Cal. Code
Regs., tit. 8, § 32190 (Register 2001, No. 49)).

The City of Los Angeles, the County of Los Angeles, ancl peace officers as defined in Penal
Code section §30.1 are not subject to PERB jurisdiction.”’ Any other statute, regutation or

. executive order that is not addressed above does not constitute a reimbursable state-mandated
program pursuant to article XIII B, section 6 of the California Constitution or Government
Code section 17514,

" Government Code sections 3509, subdivision (d), and 3511.
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Exhibit B
PROPOSED PA_RAl\iETERS AND GUIDELINES

Local Government Employment Relations
: 01-TC-30
City and County of Sacramento, Claimants
Chapter 901, Statutes of 2000 (SB 739)
Title 8, California Code of Regulatlons, Sections 31000 to 61630

RECEVED

JAN 08 2067

COMMISSION ON
STATE MANDATES

1L SUMMARY OF THE MANDATE

The test claim legislation amended the Meyers-Milias-Brown Act hereinafter the
“MMBA") regarding employer-employee relations between local public agencies and
their employees. The test claim legislation and its attendant regulations created an
additional method for creating an agency shop arrangement, and expanded the
jurisdiction of the Public Employment Relations Board (hereinafter “PERB™) to include
resolving disputes and enforcing the statutory duties and rights of those public employers
and employees subject to the MMBA.

On December 4, 2006, the Commisgion on State Mandates found that the above-
referenced test claim was a partially reimbursable mandate for the following activities:-

1. Deduct from an employees’ wages the payment of dues or service fees
required pursuant to an agency shop arrangement that was established
subdivision (b) of Government Code dection 3502.5, apd transmit-stich fees to
the emiployee organization. (Gov. Code.§ 3508.5, subd. (b)). '

2. Receive from the employee any proof of in lieu fee payments made to
charitable organizations required pursuant to an agency shop arrangement that
was established under subdivision (b) of Governinent Code section 3502.5,
(Gov. Code § 3502.5;.subd. (c))

3. Follow PERB procedures in responding to t.harges and appeals ﬁled with
PERB, bY an entity other than the local public agency employer, concerning
an unfair labor practice, a unit determination, representation by an employee

organization, recognition of an employee organization, or election. Maridated
" activities are:

8. Procedures for filing documents or extensions for ﬁliné documents with
PERB. (Cal.Code Reg., tit. 8, §*§ 32132,-32135 (Register 2001, No. '49));

b. Proof of service, (Cal. Code Regs . t1t. 8, § 32140 (Reglster 2001, No.
49)); '

C. Respondmg to subpoenas and investigative subpoenas (Cal. Code Regs .
tit. 8, §§ 32149 32150 (Regmter 2001, No, 49));
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d. Conducting deposmons (Cal Code Regs tit. 8 § 32160 (Regtster 2001,
"No. 49));

e. Participate in hearings and reepondmg as reqmred by PERB agent, PERB
Administrative Law Judge or the five-member PERB Cal. Code Regs,,
tit. 8, §§ 32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207,
32209, 32210, 32212, 32310, 32315, 32375, 32455, 32620 32644, 32649,

326850, 32980,.60010, 60030, 60050 and 60070 (Regtster 2001 No 49)); '
and

f. Filing and respondmg to written motions in'the course of the hearmg
(Cal Code Regs tit. 8 § 32190 (Regtster 2001 No: 49)

IL ELIGIBLE CLAIMANTS . | . _

Any eo\mty. .etty, or city and county, special district or other 168! dgency eubject to the a
jurisdiction of PERB that incurs increased costs as a result of this reimbursable state~ © - -
mandated program 1s ehgtble to clmm relmbwsement of those costa.

‘DL PERIOD OF REIMBURSEMENT = °

Government Code section 17557 states thit'a test clemi sha]l be'sibmitted on 6f before
June 30° follcrwmg g given fiscal y year toestablish eligibility for reifibirsement for that
fiscal year. The test claim for this mandaté was filed by the test ‘élaiments, the County of

Sacramento and the City of Sacramento, o August 1, 2002. Therefore, the petiod of
reimbursement begms on January 1 2001

. subsequent yea.r may be mcluded o theé same clmm, if apphcable Pu:suant to
Government Code section 17561, subdivision (d)(1)(A), all ¢laimis for feimbursement of

initial fiscal year costs shall be submtttedto the State Conu'oller vnthm 120 days ofthe -
msuanee dateforthe elmmmg-"’

If the total costs for a given' yedr do not' exceed $1 000 no relmbursement eha]l be
allowed;: exeept a8 othérwise a]lowed by Govérmetit Code séctiok 17564

Iv. RElMBURSABLE ACTIVITIES . o

To be ehglble for mandawd cost relmbmsement for any given: ﬁscal yeat; only actual

costs may' be claimed. Actual costs are those costa actually incurred to implement the

mandated activitiés)” Actual costs tust be traceable and ‘supportad by soiifée documents

that show the validity of such costs, when they were incurred, and their rélationship to the

reimbursable activities. A Source decument is a document created at or near the same _

time thé actual cOst Was incufes for the event or acnvxty in’ quesuen. Som'ce documents ' .
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may include, but are not limited to, employee time records or time logs, sign-in sheets,
invoices and receipts. '

Evidence corroborating the source documents may include, but is not limited to, tsime
sheets, worksheets, cost allocation reports (system generated), purchase orders, contracts,
agendas, calendars, and declarations. Declarations must include a certification or
declaration statmg, “T certify (or declare) under penalty of perjury under the laws of the
Btate of California that the foregoing is true and correct,” and must further comply with
the requirements of Code of Civil Procedure section 2015.5, Evidence corroborating the
source documents may include data relevant to the reimbursable activities otherwise
reported in compliance with local, state, and federal government requirements. However,
corroborating documents cannot be substltuted for source documents

The clmmant is only allowed to claim and be reunbursad for increased costs for
reimbursable activities identified below

Claimants may use. t:me studies to support salary and benefit costs when an activity is
task-rapehhve Time study usage is subJect to the review and audit conducted by the
State Controller’s Ofﬁce

For each eligible ‘ql.mmant, !:he‘folllowiﬁg activities are eli gible for reimbursement:
1.  One Time Activitles |

;N Estabhsh procedures and ducmnentauon for deduct:on from employees’

wages the payment of dues, or service fees, charitable organization as
. . appropriate required pursuant to an agency shop agreement,

b. Develop and prov:de training for employees charged with rmponsiblhty
for rwpondmg to PERB administrative actions, inchiding attorneys,
supervisory and management personnel. (One time per employee).

¢ Establishment of procedures and systems for handling of PERB matters,
including calendaring, docketing and file mmgement systems

2. On-Golng A@ﬁe '
_ ‘a Deduct from employees’ wages the payment of dues or service fees
required pursuant to an agency shop arrangement and. 1:ransm1t such fees to
the employee organizatioh, - o
b.  Receive, verify and file proof of in lieu fee payments, received from the
employee, mage to c.hantable organizations pursuant to an agency ahop
arrangement.
c. When a person or entlty other than the public entity files with the PERB
- an unfair labor practice, unit determination, representation by an employee
organization, petition for injunctive relief, recognition of an employee
organization, or an election, the following activities are reimbursable;

- 1. Filing of documents or requests for extension of time to
file documents with PERB,
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2. Preparation for conference and hearings before PERB .
Board agents and Administrative Law Judges including,

but not limited to, preparation of briefs, documentation

and evidetice, exhibits, witnesses and expert witnesses.

Proof of sefvice, including mailing and service costs.

Responding to subpoenas and investigative subpoenas,

including the time spent obtaining the information or
documentation requested ini the subpoena, and copying
_ and service charges,

"5, The conduct of depositions, mcludmg semce of
subpoerias, deposition reporter and transcription fees,
expeit witness fees, preparation for the deposition and the
time of any governmental ¢ ployee or attorney incurred
in the conduct of the deposition.

- 6. Preparation for and participation in any hearing as
required by any PERB agent, PERB Administrative Law
Judge, or the five-member PERB, including preparation

_ of witnesses, evidence, exhibits, expert wmlessea,
- withesses, and briefs,
7. The preparation, research, and filing of motions and
respoiiding to written motions in the course of a hearing,

Eal

V.  CLAIM PREPARATION AND SUBMISSION |

Each of the following cost eleffhients must be identified for the reimbursable activities
identified in section IV of this docmnent. Each réimbursable cost must be supported by
source documentation as described in section IV, Additionally, each reimbursement
claim must bé filed in a timely manner

A'MR_EME

. - Direct costs are those costs incurred spec:ﬁcally for reimbursable actmtles 'I‘he

following direct costs are eligible for reimbursement.
L Sa.'lanesandBeﬁts o
Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rafe (total wages and related benefits divided by
productive hours). Describe the specific reimbursable activities performed and the
hours devoted to each reimbursable activity performed
2. Ma‘ts'r'ials and Supplies

Report the cost of materials and supphes that have been consumed or expended for .
the purpose of the reimbursable activities. Purchases shall be cla:med at the actual
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price after deducting discounts, rebates, and allowances received by the claimant.
Supplies that are withdrawn from inventory shall be charged on an appropnate and
recognized method of costing, consistently applied.

3. Contracted Services

* Report the name of the contractor and services performed to implement the

reimbursable activities. If the contractor bills for time and materials, repoit the
number of hours spent.on the activities and all costs charged. If the contract is a fixed
price, report the services that were performed during the period covered by the
relmbmsement claim, If the contract services were also nsed for purposes other than
the reimbursable activities, only the pro-rata portion of the services used to

implement the reimbursable activities can be claimed. Submit contract consultant and
invoices with the claim and a description of the contract scope of services.

4, F1xed Assets and Eqmpment

Report the purchase price paid for fixed assets and equipiment (mcludmg computers)

necegsary to implemient the réimbursable activities. The purchase pricé includes
taxes, delivery costs, and installation costs.. If the fixed asset or equipment is also

- used for purposes other than the reimbursable activities, only the pro-rata portion of

- the purehase price used to lmplement the re:mbm-sable actwmes can be cla:med

5. Travel

Report the ﬁame"of the employee traveling for the putpose of the reimbursable

- activities, Include the dite of travel, destination poirt, the specific reimbursable

B.

" activity requiring travel, and related travel expensés reimbursed to the employse in
" compliance with the riles of the local jurisdiction. Report employee travel time

according to the rules of cost element A.1, Salaries and Beneﬁts for each applicable
reunbursable actmty . '

Ind1rect Cost Rates

Indirect costs are costs that are mcun'ed for a common or joint purpose, beneﬂtmg more
than one program, and are not directly assignable to a particular department or program

- without efforts disproportionate to the result achieved: Indirect costs may include (1) the

overhead costs of the unit performing the mandate; and:(2) the costs of the central .

government services distributed to the other departments based on a systematic and
rations] biasis through a cost allocation plan, -

Compensation for indirect costs is eligible for reimbursement utilizing the procedure
provided in the Office of Management and Budget (OMBY) Circular A-87. Claimants ,
have the option of using 10% of labor, éxchiding fringe benefits, or preparing an Indirect
Cost Rate Proposal (ICRP) if the indirect cost rate claimed exceeds 10%.
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'If the claimant chooses to prepare an ICRP, both the direct costs (as defined and
described in OMB Circular A-87 Attachments A and B) and the indirect shall exclude .
capital expenditures and unallowable costs (as defined and described in OMB A-87
Attachments A and B.) However, unallowable costs must be included in the direct costs
if they represent activities to which indirect costs are properly allocable.

The distributions base may be (1) total direct costs (excluding capital expenditures and
other distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct
salaries and wages, or (3) another base which results in an equitable distribution.

In calculatmg an ICRP, the claimant shall have the choxce of one of the following
~ methodologies:

1. The allocation of allowable indirect costs (as defined and described in
OMB Circular A-87 Attachments A and B) shall be accomplished by (1)
classifying a department’s total costs for the base period as either direct or
indirect, and (2) dividing the total allowable indirect costs (net of
applicable credits) by an equitable distribution base. The result of this
process is an indirect cost rate which is used to distribute indirect costs to
mandates. The rate should e expressed a8 a percentage which the total
amount allowable indirect costs bears to the base selected; or

2. The allocation of allowable indirect costs (as defined and described in
OMB Circular A-87 Attachments A and B) shall be accomplished by (1) -
separate a department into groups, such as divisions or sections, and then
classifying the division’s or section's total costs for the base period as
either direct or indirect, and (2) dividing the total allowable indirect costs

‘(net of applicablc credits) by an equitable distribution base. The result of
this process is an indirect cost rate that is used to distribute indirect costs
~ to mandates. The rate should be expressed as a percentage which the total
amount allowable mdnect costs bears to the base selected.

_VL RECORDS RETENTION )

Pursuant to Government Code section 17558.5, subdivision (a), a relmbmsemt clau:n

for actual costs filed by a local agency or school district pursuant to this chapter' is

* subject to the initiation of an audit by the State Controller no later than three years after

- the date that the actual reimbursement claim is filed or last amended, whichever is later.
However, if no funds are appropriated or no payment is made to a claimant for the
program for the fiscal year for which the claim is filed, the time for the Controller to

initiate an audit shall commence to run from the date of initial payment of the claim. All

documents used to support the reimbursable activities, as described in Section IV, must
be retained during the period subject to audit.” If an audit has been initiated by the
Controller during the period subject to audit, the retention period is extended until the
ultimate resolution of any audit findings. :

"1 This refers to Title 2, division 4, part 7, chapter 4 of the Gavernment Code. -
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'VII. OFFSETTING SAVINGS AND REH\".IBURSEMENTS

Any offsetting savings the claimant experiences in the same program as a result of the
same statutes or executive orders found to contain the mandate shall be deducted from the
costs claimed. ‘In addition, reimbursement for this mandate received from any federal,
state or non-local source shall be identiﬁed and deducted from this claim. '

Pursuant to Government Code section 17558, subdivision (c), the Controller shall issue
claiming instructions for each mandate that requires state reimbursement not later than 60
days after receiving the parameters and guidélines from the Commiission, to assist local
agencies in claiming costs to be reimbursed. The claiming instructions shall be derived
from the test claim decision and the parameters and gmdehnes adopted by the
Commisgion. :

Pursuant to Government Code section 17561, subdivision (d)(2), issuance of the claiming
instructions shall constitute a notice of the right of local agenciés to file reimbursement
claims, based upon parameters and guidelines adopted by the Commiission.

VIIL. REMEDIES BEFORE THE COI\MISSION

Upon the request of a local agency or schoo! district, the Commission shall review the
claiming instructions issued by the State Controller or any other authorized state agency
for reimbursement of mandated costs pursuant to Government Code section 17571, If the
Commission determines that the claiming instructions do not conform to the parameters
and guidelines, the Commission shall direct the Controller to modify the claiming
instructions to conform to the parameters and guidelines as directed by the Commission.

In a&dition, requests may be made to amend parameters and guidelines pursuant to
Government Code sec’aon 17557 subdmaxon (a), and California Code of Regulatons,

tltlez section 1183 2

IX. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND
GUIDELINES |

The Statement of Decision is legally binding on all parties and provides the legal and
factual basis for the parameters and guidelines. The support for the legal and factual
findings is found in the administrative record for the test claim. The administrative
record, including the Statement of Decision, is on file with the Commission,
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PROOF OF SERVICE BY MAIL

I, the mldersigned, declare as followS'

- 1 am a resident of the County of Sacramento, and I am over the age of 18 years and not &
' party to the within action. My place of e ployment is 4320 Auburn Blvd., Suite 2000,
Sacrameénto, CA 95841 .

On January 8, 2007, 1 served the Proposed Parameters and Gmdelmes, Local
Government Employment Relations, by placing a true copy thereof in an envelope
addressed to each of the persons listed on the mailing list attached hereto, and by sealing
and depositing said envelope in the United States mail at Sacramento, California, with
postage thereon fully prepaid. ' '

I declare under penalty of perjury under the laws of the State of California that the
. foregoing is true and correct, and that this declaration was executed this 8th day of
January, 2007, atSacramento California. .

b aamm e el e i e ermme e e A R ke 1 4 e e e o e — a1 T e e
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Legislative Analyst’s Office
Attention: Marianne O’Malley
925 L Street, Suite 1000
Sacramento, CA 95814

_ Leonard Kaye, Esq.

.Count of Los Angeles .
Department of Audxtor-Con&oller
500 West Temple St., Suite 525
Los Angeles, CA 90012

Wellhouse & Associates
9175 Kiefer Boulevard, Suite 121
Sacramento, CA 95826

Mr. Steve Keil

California State Association of Counties
1100 K Street, Suite 101

Sacramento, CA 95814

Ginfty Brummels _

State Controller’s Office

Division of Accounting and Reporting
3301 C Street, Room 500
Sacramento, CA 95816

Mr. Allan Burdick

Maximus, Inc.

4320 Auburn Blvd., Suite 2000
-~ Sacramento, CA 95841

' Bonme TerK.eurst - _
County of San Bernardino
Auditor-Controller/Recorder’s Office
222 West Hospitality Lane, Fourth Floor
San Bernardino, CA 92415-0018 -

Mr. Jim Spano

State Controllet's Office
Division of Audits

300 Capitol Mall, Suite 518
Sacramento, CA 95814
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Dee Contreras, ‘ .
City of Sacramento
015 I Street, Fourth Floor :

Sacramento, CA 95814

Mr. J. Bradley Burgess .
Public Resource Management Group,
1380 Lead Hill Blvd., Suite 106
Roseville, CA 95661

M. Robert Thompson

Public Employment Relations Board
General Counsel '

1031 18% st,

Sacramento, CA 95814

Mr. Glen Everroad

Revenue Manager :

City of Newport Beach .
. PO Box 1768 : : ,

Newport Beach, CA 92659 . .
Du‘ector : ’ , , .
Department of Industrial Ralatlons . : .

770 L Street
Sacramento, CA 95814

Executive Director

Public Employment Relatmns Board
1031 18% St.
Sacramento, CA 95814 -
Ms. Annette Chinn

Cost Recovery Systems, Inc.

705-2 East Bidwell Strest, Suite 294

Folsom, CA 95630 '

Ms. Carla Casteneda

Department of Finance :
915 L Street, Suite 1280 : !
Sacramento, CA 95814 '
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Fabruary 2, 2007

Ms. Paula Higeashl

Exscufive Diractor

Commisslon on State Mandatss
880 Ninth Street, Sulte 300
Sacramento, CA 95814

Dear Ms. Higashl:

As requested in your lstter of January 18, 2007, the Department of Finance is submitting
comments on the proposed parameters and guldsiines for claim No. CSM-01-TC-30 "Local
Government Empioyment Relations” submitted by the County of Sacramento and the City of
‘Sacramenta. '

The Statement of Decislon, adopted by the Commission on Dacember 4, 2006, finds the
following acilvities to be reimbursable:

1. Deduct from smployeas' _waQes the payment of dues or service fees required pursuant
to an agency shop arrangement and transmit the fees to the smployee organization.

2. Rescelve from the employse any proof of in lisu fee payments made to charitable‘
organizations raquired pursuant to an agency shop amangement (Government Code
section 3502.5, subdivision (c)). :

3. Follow Public Empioyment Relations Board (PERB) procedures in responding to
charges and appeals filed with PERB by an entlty other than the iocal public agency
employer (includes filing documents with PERB, proof of service, responding to
subposenas, depositions, participating in haarings, and filing and responding to motions).

Among the ongoing activities contained in the proposal is “Recalve, verify and flle proof of in lieu
fee paymsnts, raeceived from the employse, made to charitable organizations pursuant to an
‘agency shop arrangement.” The piain languags of the test claim legisiation only requires that
local agencies recsive proof that in fileu fee payments have besn mads; therefore, verifying and
filing this information should not constitute reimbursable activities.- Additionally, the Statement

of Decision does not identify verification and flling of in lieu fee payment information as .
reimbursable activities, : - ' v

Another ongoing activity proposed for reimbursement is “Praparation for conferance and
hearings before PERB Board agants and Administrative Law Judges including, but not limited
.to, preparation of briefs, documentation and evidencs, exhiblts, withesses and expert
witnesses.” Praparation for hearings is not a new activity, as local agencies praviously prepared
similar documentation for court hearings under the process in place for resolution of unfair labor
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' practice cases prior to enactment of the test claim leglslation Bacausa Ifls. not a new ac’dvlty.
préparstion for hearings should not be reimbursable. .

As required by the Commission’s regulations, we are Includlng a "Proof of Sanrice Indlcatlnl

that the parties included on the malling list which accompanied your January 18, 2007 letter

have bean provided with coples of this lettar via sither United States Mall or, In the case of other -
state agencies, Interagancy Mail Servic:e

If you have any questions regarding this letter, please contact Carla Castaﬁeda. Princlpal :
Program Budget Analyst at (916) 445-3274. ' _ o

Sincerely, ,

Thomas E. Dithridge
Program Budget Maneger

Attachments =
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Attachmant A
DECLARATION OF

DEPARTMENT OF FINANCE
CLAIM NO. CSM-01-TC-30

1. | am currently employed by the Staté of Ca_lifomia,beparhnent of Finance (Finance), am

familiar with the duties of Finance, and am authorized to make this declaration on behalf
of Finance. ' -
2, Wa concur that the sections relevant to this clalm are accurately quoted I the test claim

submitted by claimants and, therefore, we do not restate them In this declaration.

-1 certify undar penalty of perjury that the facts set forth In the foregoing are true and corract of -

my own knowledge except as to the matters therein stated as information or belief and, s to
those matters, | believa them to be true. :

a\aloﬁé o e

at Sacramento, CA Tim Lynn
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PROOF OF SERVICE

Test Claim Nams:
Test Claim Number: CSM-01-TC-30

Local Government Employment Relatioris

[, Ann Slaughter, the undersigned, daclars as follows: _
| am employed in the County of Sacramento, State of California, | am 18 years of age or oldsr
and not a party to the within entitled cause; my buslness address is 915 L Strest, 12* Floor,

Sacramento, CA 95814,

On February 2, 2007, | servad the attached recommendation of the Department of Finance in
said cause, by facsimile to the Commisslon on State Mandates and by placing a true copy
thereof: (1) to claimants and nonstate agencles enclosed in a sealed envelope with postags
thereon fully prepaid in the United States Mall at Sacramento, California; and (2) to state
agencies in the normal pickup location at 915 L Strest, Floor, for lntaragency Mall Servics,

addressed as follows:

A-16

Ms. Paula Higashl, Executive Director
Commission on State Mandates’

. 980 Ninth Strest, Suite 300
Sacramento, CA 25814

Facsimiie No. 445-0278

B-29

Legislative Analyst's Office
Attention Marianne O'Malley
825 L. Strest, Sulte 1000
Sacramento, CA 95814

County of Los Angeles

Department of Auditor-Controller
Kenneth Hahn Hall of Administration
Attention: Leonard Kaye

500 West Temple Strast, Suite 525

Los Angeles, CA B0012

Wellhouse and Associates -
Attention: David Wellhouse
8175 Kisfer Boulevard, Suite 121
Sacramento, CA 25826

Mr. Steve Keflt

California State Association of Counties
110 K Strast, Suite 101

Sacramento, CA 95814-3941

B-8

Stata Controller's Office )
Division of Accounfing & Reporting
Attention: Ginny Brummels

3301 C Strest, Room 500
Sacramento, CA 85816

Mr. Allan Burdick

MAXIMUS

4320 Auburm Boulevard, Sulte 2000
Sacramento, CA 95841

County of San Bernardino

Office of Auditor / Controller-Recorder
Attention: Bonnie Ter Keurst

222 West Hospltallty Lane, Fourth Fioor

San Bemnardino, CA 92415-0018

Mr. Steve Shislds

Shields Consulting Group, Inc.
1536 36" Street - A
Sacramento, CA 95818

B-08

Mr. Jim Spano :
State Controller's Office
Division of Audits

300 Capitol Mall, Sulte 518
Sacramento, CA 95814
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County Executive - .
County of Sacramneto
711 G Strest
Sacramento, CA 85814

Ray Kerridge

Clty of Sacramento

915 “I” Strest, 5 Floor
Sacramento, CA 95814

Mr. J. Bradley Burgess

Public Resource Management Group
1380 Lead Hill Blvd, Sulte #106

~ Rosevllle, CA 85661

D-12 -

Mr. Robert Thompson

Public Employment Relatlons Board
General Counssi

1031 18'" Strest

_ Sacramento, CA 85814-4174

Mr. Glen Evaerrcad
Clty of Newport Beach
3300 Newport Blvd.
POBox 1768
Newport Beach, CA 92659-1768

[ declare under penalty of perjury under the laws of the State of California that the foragoing Is,
true and correct, and that this daciaration was executed on February 2, 200 , &t Sacramento,

California. »

c-50

Director

Department of Industrial Relations
770 L Strest 5
Sacramento, CA 95814

' D-12

Executive Director '
Public Employment Relations Board
1031 18" Strest

Sacramento, CA 85814-4174

Ms, Annette Chinn

Cost Recovary Systems, Inc
705-2 East Bidwel! Streest, #284
Folsom, CA 25630

A-15

Ms. Carla Casteneda
Department of Finance
815 L Strest, Sulte 1280
Sacramento, CA 95814

- Ms. Beth Hunter

Cantfration, Inc. ,
8570 Utica Avenue, Sulte 100
Rancho Cucamonga, CA 91730

A-15 ,
Ms. Susan Geanacou
Department of Finance
915 L Street, Suite 1280
Sacramento, CA 85814

@4.“_.% '
T n@ughter
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EXHIBIT D

. . RESPONSE TO DEPARTMENT OF FINANCE

Test Claim of the City of Sacramento and
"~ The County of Sacramento

Local Government Employment Relations

Chapter 901, Statutes of 2000 (S.B. 739) |
Title 8, California Code of Regulations, Sections 31001-61630
CSM-01-TC-30 -

In its response, the Department of Finance (heremaﬂer “Finance™) asserts that no

reimbursable state mandate costs resulted from Chapter 501, Statutes of 2000 (S.B. 739).

As 2 basis for its position, Finance quotes the statute’s disclaimer language to the effect

oo that the duties stated in Chapter 901 are substantially similar to those required under the
pre-existing law, and that this includes “responding to unfair labor practices, compiling

-payroll and personnel records; and participating in meetings and negottahons with
unions"”.

These. contentions are directly contrary to Finance’s analysis during the legislative

process of Senate Bill 739, which was subsequently emacted as Chnpter 901 without

. changes relevant to the test claim. Finance incorporated this analysis in its résponse as.

Attachment B. With that analysis, Finance had concluded that the legislation would

result in a re1mbuxsable state mandate, with a probable cost higher than the present $37.2

" milliox in rexmbursemeni for the schools mandate of collective bargaining, As rela.ted in
Auachment B PERB alone estimated its mcreased costs at $1.5 million annually,!

Agencx Shop Mandat

Under the pre-existing law, agency shop arrangements could only be Jmplemented‘
if the employer agreed to do so as part of the parties’ collective bargaining' agreement.
Ags aresult, most labor agreements did not prpvide for agency shops.-

.Under Chapter 901, an agency shop can be put into effect mth the. support ofa
minority of unit cmployees and without the agreement of the employer. The result is a
substantial increase in the number of agency shop arrangements Tlns inevitable result
was recogm.zed by Fmance in its a.nalyms Attachment B.

The agency shop procadure added under Chapter 901 reqmres separate
negotiations for up to 30°days and the processing of agency shop pehuons “This is in
addition to the activities inherent in the implementation of agency shop armngements

_ ganerally, ag 1tem1zed on page 6 of the test claim,

' See Bill Analysis, in Attachment B, subsection B., entitled “Fiscal Analysis”,
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Clearly the new, additional dgency si:op procedure provided for under Chapter
901, and the increase in the number of agency shop atrangements resulting from the
legislation, mandates a substantial increase in activities imposed on employers

PERB Jurisdictional Mandate

Finance’s response argues that “the costs that the employers would incur through
the process with PERB would have been incurred if the unfarr labor practice claims were
- still being litigated in the eourt gystem”.

The reality is that the ease with which unions and employees can ﬁlo chm'ges with |

the PERB as compared to filing court petitions, results in a substantial increase m the
number of ﬁhngs to whrch the employers must respond.

Furthermore the procedures for responding to Wnts of Mandate are generalty.less
burdensome and time consuming for employers then the multi-layered administrative
procedures requlred under the PERB’s regulahons (see pages 7 and 8 of the test claim).
Additionally, there dre filing fees for a union or individual to file a Writ of Mandate,
whereas it costs nothing to file with the PERB.. Thus, the burdens imposed on unions
under the prior process have been eliminated with the test claim legislation. :

Finance’s response argues that “to the extent that PERB settles claims before they

- ever reach a couriroom, the prowsxons within this chapter would result in savings to the
- public agencies.”

Th:s eonjecture by Finance chsregards the fact ﬂm a union facing the prospeet of
formal, and often more costly court proceedings, as called for under pre-existing law,
could just as likely be a more compelling inducement for the settlement of claims.
Furthermore, under the PERB's regulations, settlement conferences occur only after
paiticipation in the PERB’s investigative process and the filing by employers of

- responses to the unfair practice charges. . Thus the Department’s argument as to alleged

savings is without merit.

© Trsining

. | Finanee ‘contenids that the provision by- empioyers of trmrung concemning the
PERB is discretionary, and thus not rermbursable

The Commission routinely aliows trammg as a rermbursable component of &
reimbursable mendate, as one of “the most reascnable methods of complying with the
mandate.” (Title 2, California Code of Regulanons Sectron 1183 1)

lt is unreesonable for an employer not to be fmmhar w1th the _more complex
processes and procedural requirements of the PERB. The regulanons contain a plethora
of procedural rules-and timelines with which compliance must be had. The Public
Employment Relatrons Board, 2000-2001 Annual Report, dated October 15, 2001,
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attached hereto as Exhibit 1, contains in Appendix IV-E Decisions of the Board in
summary form, & number of wluch were dismissed either for failing to meet the time
lines, or for lack of a prima Sacie case. Without adequate. training, employers would
needlessly be subject to various proceedmgs brought by individuals and unions when
there was no basis for the action. -

Although the Comm:smon has generally allowed u'e.mmg ona one-tune basis per
employee this is a situation that warrants continual training, From the Annual Report, it
is evident that the PERB is eontlnually issuing decisions, and there is further litigation
which results in published opinions, all of which can impact an employer. To not be kept
current on the latest developments of the PERB could result in a more costly impact to .
the employer. ~Accordingly, continual training should be part of the reimbursable
activities of tlus test claim. :

Parholpate-m P& s Rulemaking Bl;ooese'

. Finance contends that participation in this process is discretionary. However,

without the participation of employers in the process, which was invited and encouraged
by the PERB, the regulations would not only not address the needs of the employer, but
would be crafted with only the input of the various unions. This would result in needless
expense to all local government employers, which could have been easily obviated
through participation in the rulemaking process

Appeal of PERB’s Decisions

Finence also claims that this function is clearly discretionary on behalf of
employers However, if the PERB errs in the interpretation of law or its application to
the facts in a given situation to the detriment of the employer, the employer has no choice
but.to appeal its decisions, Similarly, the employer hes no choice but to respond to any
_ eppeal of a PERB decision made by & union.

Coneluswn

In eonelumon, the City of Sacramento and the County of Sacramento respectfully
request that the Commission find that Chapter 501, Stetutes of 2000 constitute a
relmbm-sable state mendated program. -
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' CERTIFICATION

The foregoing facts are known to me personally and if so required, I could and would
testify to the statements made herein, except those matters which are stated upon
information and belief, and as to those matters, I believe them to be true. I declare under
penalty of perjury under the laws of the State of California that the statements made in
this document are true and complete to the best of my knowledge and as to all matters, I
believe them to be true,

Execintad this 285" day of October, 2002, at Sacramgnio, California; by:

-~ County of Sacramento
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CERTIFICATION

- The foregomg facts are known to me personally and if so required, I could and would
testify o the statements made herein, except those matters which are stated upon
information and belief, and as to those matters, I believe them to be true. I declare under
penalty of perjury under the laws of the State of California that the statements made in
this document are true and complete to the best of my knowledge and as to all matters, I
believe them to be true.

Executed this HM day of November, 2002, at Sacramento, California, by:

City of Sacramento
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Exhibit E |

Hearing: May 29, 2009
J: I/mandates/2001/01tc30/psgs!dsa42009

. ITEM_______
. -  DRAFT STAFF ANALYSIS
PROPOSED PARAMETERS AND GUIDEL[NES
' Government Code Sections 3502.5 and 3508.5
. Statutes 2000, Chapter 901
California Code of Regulations, Title 8, Sections 32132, 32135', 32140, 32149, 32150, 32160,

32168, 32170, 32175, 32176, 32180, 32190, 32205, 32206, 32207, 32209, 32210, 32212, 32310,

32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030, 60050, 60070
Register 2001, Number 49

Local Government Employee Relations
01-TC-30

City of Sacramento and County of Sacramento, Claimants

EXECUTIVE SUMMARY

The test claim statute amended the Meyers-Milias-Brown Act (hereinafter the MMBA), created
an additional method to establish an agency shop arrangement, and expanded the jurisdiction of
the Public Employment Relations Board (hereinafter *“PERB"”) over local agencies. Since 2001,
PERB’s new MMBA jurisdiction includes resolution of disputes and enforcement of statutory
duties and rights of all local public employees except peace officers, management employees,
and the City and County of Los Angeles. The test claim regulations adopted by PERB in 2001
established procedures for the new MMBA jurisdiction.

. On December 4, 2006 the Commission on State Mandates determined that the Local

" Government Emplayment Relations test claim statutes and specified regulatlons adopted m o

* 2001, impose a reimbursable state-mandated program on local agencies.'

' On January 8, 2007, the claimant submitted proposed parameters. and guidelines? On

- February 2, 2007, the Department of Finance submitted comments on the claimant’s proﬁosed
parameters and guidelines.® Staff reviewed the claimant's proposal and the Department of

.- Finance’s comments. Non-substantive, technical changes were made for purposes of-

clanﬁcatmn, congistency with language in recently adopied parameters and guidelines, and -

' confonmty to the Statement of Decision. Also staff reviewed and analyzed claimant’s proposed'

new activities and recommends approval of those activities that are reasonably necessary to
implement the state mandate, o

! See Exhibit A, Statement of Decision. i
? See Exhibit B, Claimant’s Proposed Parameters and Guidelines.
? See Exhibit C, Deparhnent of Fmance Comments
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Recommendatmn .

Staff recommends that the Commission adopt the proposed parameters and guldehnes as
modified by staff, beginning on page 11.

Staff also recommends that the Commission authorize staff to make any non-substanh\re, ‘
techmcal correctmns to the parameters and guldelmes following the hearmg
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Claimants

City of Sacramento and Coo.nty of Sacramento

Chronology o : :
'08/01/0_2 ' Clsuma.nts files test claim with the Comnusswn on State Mandates
. . (Commission) .

12/04/2006 - Commission adopts statement of decxslon S

12/07/06 Commission staff issues adopted Statement of Decision

01/08/07 Claimant submitted proposed parameters and guidelines’

02/02/07 DOF files comments on the proposed parameters and guidelines
04/20/2009 Commission staff issues draft staff analysis and proposed parameters and

guidelines, as modified by staff

05/11/2009 Comments may be filed

05/15/2009 Final staff analysis will issue

05/29/2009 Commission hearing

Summary of the Mandate

On December 4, 2006, the Commlssmn on State Mandates determmed that the Local
Government Employment Relations test claim statutes and regulations impose a reunbursable
state-mandated program on local agencies for the following activities:

1.

Deduct from employees wages the payment of dues or service fees requu'ed pursuant to an-
agency shop arrangement that was established under subdivision (b) of Government Code
section 3502.5, and transmit such fees to the employee organization. (Gov. Code § 3508.5,

subd. (b)).

Receive from the employee any proof of in lieu fee payments made to chantable
organizations required pursuant to an agency shop arrangement that was established under

. subdivision (b) of Goyernment Code section 3592_._5. (Gov. Code § 3502.5, subd. (c)).

Follow PERB procedures in responding to charges and appeals filed with PERB, by an entity
other than the local public agency employer, concerning an unfair practice, a unit
determination, and representation by an employee organization, recognition of an employee

- organization, or elechon Mandated actw1t1es as added by Reglster 2001, Number 49, are as
follows:

8, Procedures for ﬁhng documents or extensions for filing documents with PERB.
- (Cal.Code Regs., tit. 8, §§ 32132, 32135),

b. Proof of service. (Cal. Code Regs., tit. 8, § 32140);

c. Respond to subpoenas and investigative subpoenas. (Cal. Code Regs., tit. 8 §§
- 32149, 32150);

d. Conduct deposutlons (Cal. Code Regs,, tit. 8, §32160),
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e. Participate in hearings and respond as required by PERB agent, PERB _
Administrative Law Judge, or the five-member PERB. (Cal. Code Regs., tit. 8, §§
32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210, 32212, .
. 32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980 60010, 60030, - |
. 60050 and 60070), and -

_ f._ File and respond to written motlons in the course of the heanng (Cal Code Regs.
tit, 8 § 32190) : : :

On January 8 2007 the claimant subn:utted proposed parameters and guidelines.

On February 2, 2007, the Deparlment of Finance commented on the claimant’s proposed
parameters and gmdelmes The Department of Finance’s comments will be addressed in the
analysis.

Discuassion

Non-Substantive; Technical Changes to Sections II, IIT, V,‘ VI

Staff reviewed the proposed parameters and guidelines and the comments received. Non-
substantive, technical changes were made for purposes of clarification, consistency with -
language in recently adopted parameters and guidelines, and conformity to the Statement of
Decision. The technical changes proposed by staff are described below.

Il Eligible Claimants

The claimant proposed that “Any county, city, or city and county, special district or other local

agency subject to the Meyers-Mlhas-Brown Act that incurs increased costs as a result of this

reimbursable state-mandated program is eligible to claim reimbursement of those costs.” Staff

added a sentence to clarify that the City of Los Angeles and the County of Los Angeles are not .
eligible claimants because they are spemﬁcally excluded from PERB Junsdlctlon pursuant to

Government Code section 3507.

III. Period of Rezmbursement
This section was updated to conform to statutory amendments (2008) wh10h ehmmated ﬁhng

" reimbursemerit claims based on estxmated costs.

.-V, Claim Preparation and Submlsszpn )

B. Indirect Costs

The curreit boilerplate language allows claimants to utilize the procedure provided in “Office of
Mariagement and Budget (OMB) Cucular A—87 Attachments A and B” for the calculatxon of
" indirect costs.

" . Comniission staff reeently learned that this document is now cited as 2 CFR Part 225, Appendix

A and B (OMB Circular A-87). The CFR citation has been verified and staff reeommends
- - updating this cxtatloq throughout Sectlop V. : ‘

4 Gee Exhibit C
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Substanttve Changes to Section IVI Reunbursable Ac1Jv1t1es _

. v Rezmbursab!e Activities .
' The Reimbursable Activities section of the parameters and guidelines mcludes a description of

the specific costs and types of costs that are reimbursable, including one-time costs and on-going
costs, and a description of the most. reasonable methods of complying with the mandate. “The

most reasonable methiods of complying with the mandate™ are those methods- not specified in

 statute or executive-order that are necessary to carry out the mandated pro gram.’

Claimant proposes the following reimbursable activities:

One Time Activities

a.

Establish procedures and documentation for deduction from employees’ wages the
payment of dues, or service fees, charitable organization as appropriate requlred pursuant
to an agency shop agreement. '
Develop and provide training for employees charged with responslblhty for responding

to PERB administrative actions, including attorneys, supervisory and management
personnel. (One time per employee).

Establishment of procedures and systems for handlmg of PERB matters, mcludmg
calendaring, docketmg and file management systems. - : _

, On-Gomg Activities

Deduct from employees’ wages the payment of dues or service fees required pursuant to
an agency shop arrangement and transmit such fees to the employee organization.
Receive, verify and file proof of in lieu fee payments, received from the employee, made
to charitable organizations pursuant to an agency shop arrangement, .

When a person or entity other than the public entity files with the PERB an unfair labor
practice, unit determination, representation by an employee organization, petition for
injunctive relief, recognition of an employee organization, or an election, the following

. actmtles are reu'nbursable

1. F111ng of documents or requests for extension of time to file documents with
PERB.
2. .Preparatlon for conferenoe and 'heanngs before PERB Board agents and

. Administrative Law Judges including, but not limited to, preparation of briefs,
- documentation and evidence, exhibits, witnesses and expert witnesses.

3. Proof of service, including mailing and service costs.

4. Respondingto subpoénas and investigative subpoenas, including the time spent

obtammg the information or documentation requested inthe subpoena, and
copymg and service charges

@ e Culifomia Code of Regulations, title 2, section 1183.1, subdivision (2)(4).
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5.-  The conduct of depositions, including service of subpoenas, deposition reporter
- and transeription fees, expert witness fees, preparation for the deposition and the

time of any governmental employee or attorney incurred i in the conduct of the
deposmon _

6. ~ Preparation. for and participation in any hearing as reqmred by any PERB agent,
PERB Administrative Law Judge, or the five-member PERB, including

: preparatlon of witnesses, evidence, exhibits, expert wnnesses witnesses, and
briefs. :

7. The proparatmn, research, a.nd filing of motions and respondmg to written
motions in the course of a hearing.

Staff reviewed the claimant’s proposed language and DOF’s comments, and proposes the
following changes (seo “ strikeout and underline” for staff’s proposed changes):

One-Time Activities _
. Claimant proposed the following one-time activities:

1. Establish procedures and documentation for deduction from employees’ wages tﬁe payment
of dues, or service fees, including transmittal of such payments. and handling proof of ‘in
lieu’ fee payments made to charitable organizations as epprepriate-required by the agency

- shop agreement established pursuant to Government Code section 3502.5, subdivisions (b)
and {c).

2. Develop and provide traihing for employees charged with responsibility for-responding to
PERB administrative actions, including attorneys, supervmory and. management personncl
(One-time per employee).

3. Establish procedures and systems for handling of PERB matters, including calendaring,
docketing and ﬁle management systems. '

Staff modified proposed activity A.1 to conform the activity to the test claim statute. No
substantive changes were made by staff to proposed activities A.2 and A3.

In rebuttal comments to the Department of Finance's comments on the original test claim filing,

- claimant asserted that “[i]t is unreasonable for an employer not to be familiar with the more *
complex processes and procédural requirements of the PERB.® The regulations contain a

-“plethora of procedural rules and timelines with which compliance must be had.” The Public
Employment Relations Board, 2000-2001 Annual Report, dated October 15, 2001 contains in an
appendix of Board decisions, a smmmary ‘of cases which were dismissed either for failing to meet
the tunelmes, or for lack of a prima facie case. Without adequate n'am.mg, employers would
needlessly be subject to various proceedmgs brought by individuals and unions when there was
no basis for the action. Claimant also asserts that this is a situation that warrants continual
training. From the Annual Report, it is evident that the PERB is continually issuing decisions,
and there is further litigation which results in published opinions, all of which can impact an

~ employer. To not be kept current on the latest developments of the PERB could result in a more
costly impact to the employer. '

§ See Exhibit D, Reoponse to'Departmeni of Finarice.

156




I

Staff agrees with claimant that one-time activities 1, 2 and 3 are the most reasonable methods of
complying with the mandate and therefore, should be allowed by the Commission.

Ongoing Actlvitles

The claimant proposed the following ongomg acnvmes (normaI text), and staff proposes the .
- following clarifying changes (strikeout and underline), as chscussed below

~ Agency Shop Agreemem‘s Establzshea‘ by Szgned Permon and Elecrzon (Gov Code, §35 02 J,
subd (b))

Deduct from employees’ wages the payment of dues or service fees required pursuant to
an agency shop arrangément and transmit such fees to the employee or'ganization

On a monthly basis. receive proof of veﬂﬁr-aad—ﬁle-pfeef—ef lied payments in the sum
equal to the dues, initiation fees or agenCy shop fees, réeeived-from-the-einployee; made
to a charitable-organization pursiiant to Governmert Code section 3502.5, subdivision

{c), a8 required by pursuant-te an agency shop arrangement ¢ established by sipned petmo
. and election pursuant to Government Code section 3502.5 subdwxsmn . :

Staff revmwed claimant’s proposed language and comients filed by the Department of Fmance
(DOF) DOF states that the plain languiage of the test claim legislation only requires thiat local -
agencies receive proof that in lieu fee payments have been made; therefore verifying and filing
this information should not constitute reimbursable activities. Staff agrees, and strikes “verify
and file” and makes other technical changes to conform the proposed activity to the test claim-
statute . .

Scope of Rezmbursabie State-Mandated PERB Activities

Claimant proposed the following language to define the scope of reimbursable state-mandated
PERB actxvmes

3, When a person or entlty other than the public entity files with the PERB an unfair

. practice charge, unit determination, representation by an employee organization, petitien
for-injunetive-relief-recognition of an employee orgamzauon or an election request, or
the public agency employer is ordered by PERB to Jom ina matter, the followmg
-activities-are reunbursable R

Staff recommends deletion of “petition for | mjlmctrve relief” because itis meonsrstent \mth the
- Commission’s Statement of Decision. The claimant sought reimbursement for staffing,
preparing for, and representing the local pubho agency in administrative or court proceedings
regarding disputes as to management, supervisory and confidential designations, which are
excluded from agency shop arrangements. The Commission found that the plain language of the
test.claim statutes and regulations do not require the local public agency employer-to perform
any activities wrth regard to superior or appellate court appeals of findl PERB decrslons
Therefore, these costs are not subject to artlele X1 B, sectlon 6. :

" See Exhibits C and D.
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Preparatwrz Jor and Participation in any PERB Hearing

6. Preparation for and partlelpatlon in any hearing as requ1red by any PERB agent : .
PERB Administrative Law Judge, or the five-member PERB, including preparation of :

witnesses, evidence, exlhibits, expert witnesses, witnesses, and briefs. (Cal. Code

Regs., tit. 8, 8§ 32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207 32209

32210,32212, 32310, 323185, 32375, 32455, 32620, 32644, 32649, 32680, 32980,

60010, 60030 60050 and 600‘?0) and - - -

Claimant requests reimbursement. for the activity of "preparation”’ for PERB. heanngs
because “preparation for.a heanng is the most reasonable method of complying with the
mandate to partxmpate ina PERB heanng

DOE; commented that preparation for heanngs is not 2 new act1v1ty, as loeal ageneles prevmusly
prepared similar documentation for court hearings under. the process in place for resolution of
unfair labor practice cases prior to enactment of the test clal.m language.®

Staff dlsagrees ‘The PERB dec1sxon-mak1ug process is qua31-jud1c1a.l and is‘dot 1deut1cal to the
procedures for responding to Writs of Mandate. There are, .gpecific PERB procedural regulations,
- which the Commission determined to be reimbursable. These are.not the same as local rules of-
court. .These. regulations require Jocal agency representatives to be prepared for any heanng as
reqmred by any PERB . agent Administrative Law Judge, General Counsel, or the ﬁve-member
PERB. .. S

* Claimant explains that the ease with which unions and employees can file charges with the
- PERB as compared to filing court petitions results in a substantial increase in the number of
filings to which the employers must respond'... the procedures for respondmg to Writs of
Mandate are generally less burderisome and time consuming for employers than the multi-
layered administrative procedures required under the PERB’s regulations .... > Based on’

 claimant’s contentions, staff finds that the activity of-“preparation for- heanng .15 the most
reasonable method of.complying-with the mandate to 'partlclpate in.a PERB heermg iy
Therefore, staff recommends approval of this achvnty TR R

.;|-;<_ _».',

For this activity, thie Commission’s decision iricludes the followmg regulatory citations:
California Code of Regulations, title 8, sections 32168, 32170, 32175, 32176, 32180, 32205,
32206, 32207, 32209, 32210, 32212, 32310,.32315, 32375, 32455, 32620, 32644, 32649, 32680,

132980, 60010, 60030, 60050 and 60070 and staff proposes addmg these citations to the proposed
parameters. and guidelines. iqre R

All of these regiilations weré added of amended by Reglster ‘2001, Number 49 and were-
determinéd t6'be reimbursablé by the Commission. On May 10, 2006, regulatlon sectidns™

60010, 60030, 60050 and ‘60070 related to petmons for board review were fepealed by Register
2006, Number 15:“Beéause of this tepeal, staff § proposes to add clanfymg latigliage to the _
- parameters and guidelines that will state ‘effective May 11;2006; détivities relatéd to petitions for
board review that are based on former sections 60010, 60030, 60050, 60070 are not

reimbursable. (See Non-Reimbursable Activities, discussed below.) ‘

% See Bxhibit C.
9 See Exhibit D.
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Repeal and Renuﬁbéring of Regulations

" Generally, the same rules of statutory construction apply when interpreting administrative

regulations as apply when interpreting statutes. (Cal. Drive-In Restaurant Assn. v. Clark (1943)
22 Cal.2d 287, 292.) Education Code section 3 provides: “[t]he provisions of this ¢ode, insofar
as they aré substantially the same as existing statutory provisions relating to the same subject

_matter, shall be construed as restatements and continuations, and not as new enactments.” This
is in accordance with the California Supreme Court decision, which held that “[w]here thereisan -

express repeal of an existing statute, and & re-enactment of it at the same time, or a repeal and a
re-enactment of a portion of it, the re-enactment neutralizes the repeal so far as the old law is
continued in force. It operates without interruption where the re-enactment takes effect at the
same time.” (In re Martin's Estate (1908) 153 Cal. 225, 229.)

The proposed parameters and guidelines did not include citations to new regulatory sections that
were alleged to be the reenactment of sections 60010, 60030, 60050, and 60070 of the PERB
regulations, Therefore, staff makes no findings on the potential reenactment of sections 60010,
60030, 60050, and 60070. Claimants and PERB may file comments on this issue and identify
relevant sections of regulations that may constitute the reenactment and continuation of these

~ regulations.

Non-Reimbursable Activities

" . Staff recommends adding a section identifying Non-Reimbursable Activities. The

Commission’s decision identifies activities initiated by a public agency that are not state-
mandated activities. Staff recommends that this list be included following identification of
reimbursable activities. Staff also recommends adding to this list, exclusions for peace officers
as defined in Penal Code section 830.1 and activities based on regulations sections 60010,
60030, 60050, and 60070. ' '

C. Non-ReimbursaBle Activities

1.. The following activities initiated by the local ublic agency are not state-mandated
. activities: .

File an unfair practice charge
32621,32625) - o - . _ . .

b. Appeal of a ruling-on a motion (Cal. Code of Regs., tit. 8, § 32200);

c. Amend complaint (Cal. Code of Regs., tit. 8, §§ 32625, 32648);

Appeal of an administrative decision, including request for stay of activity and appeal

. of dismissal {Cal. Code of Regs., tit. 8. §8 32350, 32360, 32370, 326335, and 60035);

e. Statement of exceptionsto Board agent decision (Cal. Code of Regs.. tit. 8, § 32300);

. f.. Request for reconsideration (Cal. Code of Regs.. tit. 8. § 32410); and,
g. Request for injunctive relief (Cal, Code of Regs.. tit. 8. § 32450).

- 2. Sections 3501, 3507.1 and 3509 of the Government Code do not apply to persons who are
peace officers as defined in section 830.1 of the Penal Code. Therefore, increased costs
related to peace officers are ineligible for reimbursement under this program. (Gov. Code, §
3511) : o : .

&,

Cal. Code of Reps.. tit. 8, §§ 32602, 32604, 32615

f
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. 3. Eﬁ'eéuve June 11, 2006, activities related 1o pﬁ etxtxoﬁs f"or board review pursuant to fomﬁer'
sections 60010, 60030, 60050, and 60070 of California Code of Regulations, title 8, are not - .

. reu'nbursable

Staff Recommendahon*

Staff recommends that the Commlssmn adopt the proposed parameters and gmdehnes as
~ modified by staff begmmng on page 11. :

Staff also recommends that the Comnussxon authorize staﬁ' to make any non-substantwe
technical corrections to the parameters and guidelines following the hearing.
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Hearing: Angust 1, 2008 .
File: Manda ez 2001 1-TC- J'DfPsGs/DSAI‘mpusedl’sGs '

' PROPOSED PARAMETERS AND GUIDELINES,
‘AS MODIFIED BY STAFF '

8+-TC-30 '
City and-Gounty-of Sacramento_and
County of Sacramento, Claimants

Government Code Sections 3502.5 and 3508.5
Statutes 2000, Chapter’ 901 (SB 739)

California Code of Regulations, Title 8, Sections 31000-te-61630 32132, 32135, 32140, 32149,

32150, 32160, 32168. 32170, 32175, 32176. 32180, 32190, 32205, 32206, 32207, 32209, 32210,

32212,32310, 32315, 32375. 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030, 60050
60070 ‘

Register 2001, Number 49

' Local Government Emplovee Relations
' 01-TC-30

. . SUMMARY OF THE MANDATE

| The test claim legislation statute amended the Meyers-Milias-Brown Act (hereinafter the
“MMBA”) regarding employer-employee relations between local public agencies.and their

| employees. The test claim legislation statute arid its attendant regulations created an additional
method for creating an agency shop arrangement, and expanded the jurisdiction of the Public
Employment Relations Board (hereinafter “PERB™) to include resolving disputes and enforcing”
- the statutory duties and rights of those pubhe employers and employees subject to the MMBA

On December 4, 2006 the Commxssxon on State Mandates found that the test claim statute and and
regulations impose & ﬁm a partially re1mbursable state-mandated
program on local agencies for the followmg actmtles )

1. -Deduct from an employees wages the payrnent of dues or service fees requu-ed

pursuant to an agency shop arrangement that- was established under subdivision (b) of = .

Government Code section 3502.5, and transmit such fees to the employee
organization, (Gov Code § 3508. 3, subd. (b)).

| -~ 2. . Receive from the ernployee any proof of in lieu fee payments made to ehantable '
: organizations required pursuant to an agency shop arrangement that was established
under subdivision (b) of Government Code section 3502.5. (Gov Code, § 3502.5,
subd. (). 4 us

Proposed Farameters & Guidelines
Locat Governmen! Emplayment Relations
01-TC-30
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3. Follow PERB procedures in responding to charges and appeals filed with PERB, by

, ~ an entity other than the local public agency employer, concerning an unfair labor
practice, a unit determination, representation by an employee organization,
recognition of an employee organization, or elechon Mandated activities are:

8. Procedures for ﬁlmg documents or extensions for filing documents with PERB.
(Cal.Code Reg., tit. 8, §§ 32132, 32135 (Register 2001, No. 49));

'b. Pioof of service. (Cal. Code Regs., tlt--B § 32140(Register 2001, No. 49)); |

c¢. Responding to subpoenas and investigative subpoenas. (Cal. Code Regs., tit. 8,
§§ 32149, 32150 (Register 2001, No. 49));

d. Conducting depositions. (Cal. Code Regs., tit. 8, § 32160 (Register 2001, No.
49));

e. Participate in hearings and responding as required by PERB agent, PERB
Administrative Law Judge, or the five-member PERB, Cal. Code Regs., tit. 8, §§
32168, 32170, 32175, 32176, 32180, 32205, 32206, 32207, 32209, 32210, 32212,
32310, 32315, 32375, 32455, 32620, 32644, 32649, 32680, 32980, 60010, 60030,
60050 and 60070 (Register 2001, No 49)); and

f. Filing and responding to written motions in the course of the hearmg (Cal. Code
' Regs. tit, 8, § 32190 (Register 2001, No. 49.)
II. . ELIGIBLE CLAIMANTS

Any county, city, or city and county, special district or other local agency subject to the

j urisdiction of PERB that incurs increased costs as a result of this reimbursable state-mandated

~ program is eligible to claim reimbursement of those costs. However, the City of Los Angeles
and the County of Los Angeles are not eligible claimants because they are specifically exeluded
from PERB jurisdiction pursuant to Government Code section 3507.

1. PERIOD OF REIMBURSEMENT

Government Code section 17557 states that a test claim shall be submitted on or before June 30

- -following a given fiscal year to establish eligibility for reimbursement for that fiscal year.: The

- test-claim for this mandate was filed by the test claimants, the County of Sacramento and the
City of Sacramenta, -on August 1; 2002. Therefore, the period of relmbursement beginson

July 1, 2001. :

Actual costs for one ﬁsoal year shall be mcluded in each c1a1m Estﬁaoteel-eess-fer—-ﬂae

: g od-on-the-sam applieable—Pursuant to Govemment
' Code seonon 17561 subdmsmn (d)(l)(A) all clauns for rexmbursement of initial fiscal ‘year
-costs shall be submitted to the State Controller w1tb1n 120 days of the issuance date for the
claiming instructions.

If the total costs for a given year do not exceed'$1, 000 no relmbursement shall be allowed,
except as otherwise allowed by Government Code seetloo 17564,

Proposed Parameters & Guldeilm
Local Government Employmant Relaticns
! 0:-TC-30
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IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any given fiscal year, only actual costs may
be claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when théy were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in questlon Source documents may include, but-are not limited to, employee
time records or time logs, sign-in sheets, invoices and receipts.

Evidence eorroboratmg the source documents may include, but is not limited to, nme sheets,

. worksheets, cost allocation reports (system generated), purchase orders, contracts, agendas,

calendars, and declarations: Declarations must include a certification or declaration stating, “I
certify (or declare) under penalty of perjury under the laws of the State of California that the
foregoing is true and correct,” and must further comply with the requirements of Code of Civil
Procedure section 2015.5. Evidence corroborating the source docurients may include data
relevant to the reimbursable activities otherwise reported in compliance with local, state, and

- federal government requirements. However, corroboratmg documents cannot be substituted for

source documents,

The claimant is only allowed to claun and be reimbursed for increased costs for reimbursable |
activities 1dentxﬁed below

Claimants may use time studies to support salary and benefit costs when an activity is task- -

- repetitive. Time study usage is "subJ ect to the réview and audit conducted by the State

Controller’s Office.
For each eligible claimant, the followmg activities are ellglble for reunbu:sement
A, ‘"One Time Activities

" 1, "Establish procedures and documentation for deduction from employees’ wages the
payment of dues, or service fees; including transmittal of such payments, and handling
groof of In 11eu fee payments made to charitable orgamzatxon ag regmred by the agency

' 2.5,

2. Develop and prov1de trmmng for employees charged with l‘eSPODSIblllt}’ for responding to
.PERB admunstratwe actlons, mcludmg attomeys supervisory and management
personnel (One tlme per employee)

3. E-sie’e»hehment—ef-Estabhsh procedures and systems for handling ef—PERB matters,
including calendaring, docketing and file management systems.

B. On-Going Activities

1. Deduct from employees’ wages the payment of dues or serwce fees requu*ed pursuant to.
an agency shop arrangement tha ;,
Code section 3502.5, and transmit such fees to ﬂle employee organization. (Gov Code,
§, 3508.5, subd. (b).)

'. ' 2, On amonthly basis, Recewe-ve&fyhaad-ﬁh from the emgloyee proof of in lieu fee

payments—reeewed-&em-ﬂae-empleyee- made to chantable organizations pursuant to an -

Fropmea‘ Parameters & Guidelines
Local Governmert Employmant Reiations
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agency shop arrangement that was established by signed petition and election in _» _
_ Government Code section 3502.5, subdivision (b). (Gov. Code, § 3502.5, subd. (c).). - .
3. When a person or entity other than the public entity files with the PERB an unfair labes =~
practice charge, unit determination, representation by an employee organization, petitien -

for-injunetive-relief, recognition of an-employee orgamzatmn, or an election request, or
the public agency employer is ordered by PERB to j0111 ina matter, the. follomng
activities are reimbursable: :

a. Filing documents or regue fo extension of tlme to ﬁle documents w1th PERB.
(Cal. Code Regs., tit.8, §§ 32132, 32135);

b. Proof of service, including mailing and service costs. (Cal. Code Reps., tit. 8.§
‘ 321 40);

c. Preparatlon for conferences and hearings before PERB Board agents and PERB
Administrative Law Judges including, but not limited to, preparation of briefs,
documentation and evidence, exhibits, witnesses and expert witnesses. (Cal. Code
Reps., tit.8, § 32170) : -

d. Responding to subpoenas and investigative subpoenas, including the time spent
obtaining the information or documentation requested in the subpoena, and

. copying and service charges. (Cal. Code Regs., tit. 8. §§ 32149, 32150);

e.  The conduct of depositions, including service of subpoenas, deposition reporter
' and transcription fees, expert witness fees, preparation for the deposition and the
time of any governmental employee or attorney incurred in the conduct of the

deposition. (Cal. Code Regs., tit. 8 32160); .

Preparation for and parnmpatlon in any hearing as required by any PERB Board
agent, PERB Administrative Law Judge, er the five-member PERB, or thie General |

Counsel; including preparation of answer to complaint or answer to amendment,
thnesses evidence, exhibits, expert witnesses, witnesses, statements . stipulated
. facts® and informational briefs, oral argument, response to exceptions, response to

adminigtrative appeal or comphance gatter Effective. Julx 1, 2001 through Max 10,
- 2006: California Code of-Re :

32180, 32205, 32206, 32207, 32209 32210 32212 32310 32315 32375 32455
32620, 32644, 32649, 32680, 32980, 60010, 60030, 60050, and 60070. {_&eglster

2001, No. 49). _Effective June 11, 2006, responses to getmons for board review

pursuant to former sections 60010, 60030, 60050, and 60070 of the Cahforma Cod
- of Regulations. title 8, are not reimbursable. (Re '1ster 2006 No 15,

i

1
., §32206. : :
§ 32455 ~ preparatlon of written posmon statements or other documents ﬁled w1th the General
- Counsel.
3 §32207.

4 Correction of the transcnpt requires filing of a motiori; the cltatlon 1o th15 motmn has been |
moved to subdivision (g).
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B The preparation. research, and fihng of motions, nicludmg correction of transcript
' and responding to written motions in the course of a hearing and nmnedlately after.

(Cal, Code Regs., tit. 8, § 32190, 32209).
C. Non—Reunbnrsable Activities

‘1. The following activities 1mt1ated by the local public aﬂencv are not state-mandated
activities:

a. File an unfair practice charge (Cal. Code of Regs " tlt 8= §§ 32602, 32604, 3261 R
32621, 32625)

b. Appeal of a tuling on a motion (Cal. Code of Regs.. tit. 8, § 32200):

c. Amend complaint (Cal. Code of Regs.. tit. 8, §§ 32625, 32648);

d. Ap_p eal of an administrative decision, including request for stay of activity and appeal
: of dismissal (Cal. Code of Regs.. tit. 8, .88 32350, 32360, 32370, 32635, and

60033);

e. Statement of exceptions to Board agent declsmn (Cal. Code of Regs.. tit. 8, § 32300);
Request for reeonsnderatmn Cal. Code of Regs.. tit. 8. § 32410); and '

. g _gguest for injunctive relief (Cal. Code of Regs., t1t 8, § 32450).

2. ‘Sections 3501, 3507.1 and 3509 of'the Government Code do not apply to persons who ar
eace officers as defined in section 830.1 of the Penal Code. Therefore, increased costs

 related to peace officers are ineligible for reimbursement under this prog;am {Gov. Code, §
3511.)

3. Effective June 11 2006 activities based on former sections 60010, 60030 60050 and
60070 of Cahforma Code of Regulations, title 8, are not reimbursable. .

V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for the reimbursable activities 1dent1ﬁed
in'section IV of this document. ‘Each reimbursable cost must be supported by source -
documehntation as described in sectlon Iv. Addltmnally, each reimbursement claim must be filed
in a timely manner. :

A Direct Cost Regortmg

Direct costs are those costs incutrred spécifically for relmbursable activities. The followmg dlrect
costs are ehglble for reimbursement.

1, .Salaries and Beneﬁts

Report each employee implementing the re1mbursable activities by name, job clasmﬁcatlon,
and productive hourly rate (total wages and related benefits divided by productive hours).
Describe the specific reimbursable activities performed and the hours devoted to each
relmbursable activity performed

Proposed Paramelers & Guidelines
Local Government Employment Relations
0]-TC-31

165




.2, Materials and Supplies

. Report the cost of materials and supplies that have been consumed or expended for the

purpose of the reimbursable activities. Purchases shall be claimed at the actual price after

- deducting discounts, rebates, and allowances received by the claimant.- Supplies that are

withdrawn from inventory shall be charged on an appropnate and recognized method of -
costing, consistently applied.

- 3. - Contracted Semces -

Report the name of the contractor and services perfonned 1o impiement the reimbursable
activities. If the contractor bills for time and materials, report the number of hours spent on
the activities and all costs charged. If the contract is a fixed price, report the services that
were performed during the period covered by the reimbursement claim. If the contract

" services were also used for purposes other than the reimbursable activities, only the pro-rata

portion of the services used to implement the reimbursable activities can be claimed. Submit

. contract consultant and invoices with the claim and a descnptxon of the contract scope of

services.
4, leed Assets and Equipment

Report the purchase price paid for fixed assets and eqmpment (mcludmg computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for purposes
other than the reimbursable activities, only the pro-rata portion of the purchase price used to
implement the reimbursable activities can be claimed. :

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable actwmes
Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the rules
of the local jurisdiction. Report employee travel time according to the rules of cost element

-A.1, Salaries and Benefits, for each apphcable reimbursable aetmty
B.

- Indirect costs are costs that are incurred for a common or Jomt purpose beneﬁtmg more than one_ _

Indu‘ect Cost Rates

program, and are not directly assignable to a particular department or program without efforts
disproportionate to the result achieved. Indirect costs may include (1) the overhead costs of the
unit performing the mandate; and (2) the costs of the central government services distributed to

the other departments based on a systematic and rational basis through a cost allocation plan.

Compensatnon for indirect costs is eligible for reimbursement utilizing the procedure provided in

. the 2 CFR Part 225 (Office of Management and Budget (OMB) Circular A-87). Claimants have
the option of using 10% of labor, excluding fringe benefits, or preparing an Inchrect Cost Rate

Proposal (ICRP) if the indirect cost rate claimed exceeds 10%. :

f the claimant chooses to prepare an ICRP, both the direct costs (as defined and descnbed in

2 CFR Part 225, Appendix A and B (OMB Circular A-87 Attachments A and B)) and the indirect
shall exclude capital expenditures and unallowable costs (as defined and described in 2 CFR, Part
225, Appendix A and B (OMB Circular A-87 Attachments A and B).) However, unallowable
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costs must be included in the direct costs if they represent actlvmes to whlch indirect costs are
properly allocable.

The distributions base may be (1) total direct costs (excludmg capltal expendltures and other
' distorting items, such as pass-through funds, major subcontracts, etc.), (2) direct salaries and
wages, or (3) another base which results in an equitable distribution. _

In calculatmg an ICRP, the claimant shall have the chmce of one of the followmg
methodologies:

1. The allgcation of allowable mdlrect costs (as defined and described in 2 CRF Part
225, Appendix A and B (OMB Circular A-87 Attachments A and B)) shall be
‘accomplished by (1) classifying a department's total costs for the base period as
either direct or indirect, and (2) dividing the total allowable indirect costs (net of
applicable credits) by an equitable distribution base. The result of this process is
an indirect cost rate which is used to distribute indirect costs to mandates. The
rate should e expressed as a percentage which the total amount allowable indirect
costs bears to the base selected; or :

2. The allocation of allowable indirect costs (as defined and described in 2 CFR Part
225. Appendix A and B (OMB Circular A-87 Attachments A and B)) shall be '
accomplished by (1) separate a department into groups, such as divisions or
sections, and then classifying the division’s or section’s total costs for the base
period as either direct or indirect, and (2) dividing the total allowable indirect
costs (net of apphcable credits) by an equitable distribution base. The result of
this process is an indirect cost rate that is used to distribute indirect costs to
mandates. The rate should be expressed as a percentage wh1ch the total amount
allowable indirect costs bears to the base selected.

VI. -RECORDS RETENTION

Pursuant to Government Code section 17558.5, subdivision (&), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chapter’ is subject to the initiation
of an andit by the State Controller no later than three years after the date that the actual
reimbursement claim is filed or last amended, whichever is later. However, if no funds are .
appropriated or no payment is made to a claimant for the program for the ﬁscal year for which
the claim is filed, the time for the Controller to initiate an audit shall commence to run from the
date of initial payment of the claim. All documents used to support the reimbursable activities,
as described in Section I'V, must be retained during the period subject to audit. If an audit has
been initiated by the Controller during the period subject to audit, the retention period is

extended until the ultimate resolution of any audit findings.

VIIL. OFFSETTING SAMVINGS REVENUES AND REIMBURSEMENTS |

Any offsets effsetting savings the claimant experiences in the same program as a result of the

same statutes or executive orders found to contain the mandate shall be deducted from the costs-

_ claimed. In addition, reimbursement for this mandate received from any federal state or non-
local source sha.ll be identified and deducted from this clazm

| . This refers to Title 2, division 4, part 7 chapter 4 of the Government Code.
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VIIL. STATE CONTROLLER'S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue blaiining ~ .
instructions for each mandate that requires staté reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies

~ and school districts in claiming costs to be reimbursed. The claiming instructions shall be

-derived from the test cl'cum demslon and the parameters and guldelmes adopted by the

: Commlssmn

' Pursuant to Govemment Code section 17561 subdivision (d)(l)(A), issuance of the clanmng
instructions shall constitute a notice of the right of the local agencies and school districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

VIII. REMEDIES BEFORE THE COMMISSION

Upon the request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571, If the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controller to modify the claiming instructions to
conform to the parameters and guidelines as directed by the Commission. '

In'!additic‘)n, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision (a), and California Code of Regulations, title 2, section 1183.2,

| IX. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in . ‘
the administrative record for the test claim. The administrative record mcludmg the Statement

of Decision, is on file with the Commission.
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Title 8

§ 60070

" NoftR: Athorlty cited: Section 3563(6), Governmant Cudu. Reference: Snclion

3583.5{(c), Government Cods.
HETORY

1, New section fled 1-3-2000 as on emsrgency: opamntive 1~3-2080 (Rﬂn:u
2000, No, 1). A Cemificats of Com, umcﬁmrhammlmdm :
5—2—200:‘.\ or emargency ianguags will bs mpealad by operation of 16w on thc‘

wing day.

3 Rupanladby opmtlon of Qovernment chuucﬂun 11346.1(5) {Rugiuurzmt}.

3 New eeetiun ﬂlul 5-5-2000 aa mnmmpncy opcrative S-S-IODD{Rn
2000, No. 18). A Cextificate of Complince must be transmittad o O
Or emargency languags v bempenladhyopmdonoflnwuntha

9.5-2000
l’ollowing day.
linhce da to 5—5—1000 order tromemitted 16 OAL 7—26—?.000

4, Cartificate of Co
and fled 9-7- {Register 2000, No, 36),

§ 51740. Bar to Reinstatament Paﬂtion.

The Board shall disfuiss any petition to relnstete an organizationsl se-
curity provision if the results of an elestion conteming the organizatignal
security provisian in the same unit were certified by the Board within the

- 12 months immediately preceding the fillng ofthe petition,

. $60000.

.2 Certificdis 'of Cglﬁo

NoTe: Autherity elted: Séétlon 3563(f), Govemmmt Cods. Reférence: Ssction
3583.5(c), Government Code.

Histary .
1Nuwsnniunﬂhdl3-20mas smerganay; mﬂval-mmﬁmn
2800, Ni, 1), A Guniﬁnntn mluﬁjmgw it
5-2-2000 ormnmny rnpoalad by opmﬁnn of law on tho
fallowing day,

I.Rapanledbynpumﬂunnfﬂummnm&daucﬂmum l(g)maglmm

No. 18).
to Oﬂ by

S.Nmuulonﬂleds-é—m:uanm ; operatiye 5~5-2000

2000, No. IB)ACartlﬁmh;;;nf lll‘:mcy bemmdmdn e
or Q on of law on the

mﬂww zum repaaléd by apernti

Haincs a8 to £-5-2000 oider iranarmitted to OAL 7-26-2000

" 4, Cartificats quualdg
- ond filed 3-7-2000 (Register 2000, Nno, 36)

E CH'apf'a?r 5. Méyers—MilIaa—'Bl_'_cqwh Ac’t

. Subchaptar 1. Enforcamant and
Appiication-of Local Rules: .Concerning Unit
Datannlnqtioha, Retognltion,’
Hepresantatlnn and Elécﬂons

Patltlon for Board Rewlaw. )

NoTe: Authority cliad: Seotions 3509(e) and (o) and 3541.3(g) and (i), Guvun-l‘
ment Code. Refersnce: Sections 3502.5, 3507. 50,1, asmfama)sms 3508, 3509

and 3541.3, Govmment cudn.
Hm‘l

5 {aubéhapm 1-2, eacdona 6000C-61 mbnhapmrl sscﬂ
70) -ahd - secdun ﬂlud ‘6-11-2001" nssnsnp)emarﬁency. g:rnﬂu\’vl:
2001, No. 24). A«Cestificats of Compliones mmst

1. New
6

7-1—&001
-ritted 0 OAL'b
eration of lew on tl:n fo!lowlng dny

e ‘a3 to 6-11-2601 order trnnnmmad to OAL
1:(Reigister 2001, N 49).

3. Repanler &F sith iy ] {gections ¢ 60000—60070) dnwﬂunﬂled‘d-ll—mﬂﬁ

opertiv 5-11-2006 (Registr 2006, No. 15 = '

$80010. Board Invastigation..

iga ..
NotE: Amm:lty cited; Sadiuus 3509(0) and (o) nnd 3541.3(3) and (n). Guvam-

mant Code. Rﬂfmnnnu sbﬁﬁm 502.5-3507. 3507.1, 35073 35075 35
md 35413, Guvammunt -..% 5073, 0B, 3509
" -Hisrony

1, Nw gaction’ find 6-1 1-2001 &8 gn amargency; cpamtiva 7=1-2001
2001, No, 24): A: Certlficats 6f: Campliance cpbekanmm mﬂfh
10-25-2001 mnmmganuy hngunpﬁnbempmladbyupmﬂnnnﬂawmma
. following day,
9 cmtﬁmnfcﬂmpumuas in 6-11-2001 order; incln unendmant mh—
2001 Nm:l gmnm!nnd to OAL 10~1B-2001 end ﬁl;lh'ﬁ-d—?.ﬂm (Raglmr
, No,

3, kapanlarﬂlad 4-11-2006; upmﬂv: 5—-11—2006 (Registar 2004, No. 15),

10~18-2001 ‘and’

1189517

Public Employment Relations Board

10—29—2001 Or smergency lmgnagawlll be repealed by op- -

§ 60020, Withdrawal of  Potitlon, - - :
NOTE: Authority clted: Sections 3509(2) and {c) and 3541,3(g) and (n}, Govern-
ment Code. Refarsnce: Sections 3502.5,3507,3507.1, 3507.3, 3507.5, 3508, 3509
and 35413, Government Cods. HisTOR
Y-

I 1. New gection filed 6-11-2001 os an emergency; operative 7-1-2001 (Register

2001, No. 24). A Certificate of Complianes must be tanamitied to OAL by
10-29-2001 or mergenty langunge will humpmlad by oparation of law ok th:
following day.

2, Certificate of Com
10--18-2001 ond £l

liance as to 6-11-2001 orde:- tranamittsd to OAL
1242001 | ter 2001, N

- 3, Repealer flod 4511-2006; opemtfve 5-11-2006 (Rusisulnoﬁ.No 15).

§60030. Informal Confarence.
'Nm'E., Autharity cited; Sectioss 3509(a) and (o) and 3541,3@) anid (), Govern-

Code. Reference: Sections 3502,5, 3507, 3507.1, 3507.3, 3507.5, 3508, 3509
and 358413, Guw'umantCoda. ;
HISTORY

1. Nsw gaction flad 5-11-2001 a8-an mrgency' upumtlva 7-1-2001 {Register
.2001, No. 24), A Certfients of Compliance muat be transmiited to OAL by’
10-29-2001 oramezgency languags will bs repaoled by upmﬂun oflaw on the -
following day.

2. Certifioatn of ﬂlurllnncq a8 to 6-11-2001 arder transmiitad to DAL
10-18-2001 ghd 12-422001 (Register 2001, No, 4%), -

3. Rapealnr flad 4-11-2006; oparative $—11-2006 (Register 2006, No. 15).

§ 60038. Administrative Declaion.

NOTE: Autharity cited: Sectiofis 3502(s) and (o) and 3541,3(g) snd (n5, Govern- -
Codakﬂummsauﬁmssmﬁ.ﬂﬁw. 3507.1, 3507.3,3507.5, 3508, 3509
and 3541.3, Government Oud

HISTORY .
1. New neaﬁun Alad 6—11—2001 ah an amatgmny' upmﬂva 7-1-2001 (Re ster
2001, No; 24). A Certificate of Compliancé must be transmitted to Bi AL by

10—29—200 crnmmgmcylmmmguwﬂlbempmladb operannnoﬂnwnnths
following day. . Y

2, Certificate of Com lianoce as to 6-11-2001 arder tranemitted to OAL
10-18-2001 end flled 12-4-2001 (Reglster 2001, No. 49).

3 Rapanlnrﬁhd 4—11—2006 operatlve 5-11-2006 mnpmzooa No 15).
§ 60040, Notice of- Hearing.

NOTE; Authority cited: Sactions 3505(a) and (c) and 3541.3(5) and {n), Govern-
mant Code. Refevence: Sections 3502,5, 3507, 3507.1, 3507.3, 35075, 3508, 3509
md 35413, Govunmnnt Cods,

HIB'IDRY

1. Now section filed 6-11-2001 as en emergency; op'mﬂvu 7-1-1001 (Registar
2001, No, 24), A Cartificate of Co: to OAL by

lmzmdi;:remmcyhnmwﬂtbempeﬂad by operetion of law on the

2. Cenifiéate of Complifince as to 6~11-2001 order transmittsd o OAL
10-18-200] end 12-4—2001 (Rasinlnr 2001, No, ¢ ,).:.

§ aunso' conduct of Hearlng,.lsauanca of-Propaaad

' Dedislon,. .~ o
Normey Adthority citd: Sectons 3509(a)y and {c) and '3541.3(g) and (), Govern-
migit Cods; Refererice: B

setons 35025, 3507, 3507.1, SSW '3. 3507.5 3508 3509
and 3541.3, Gwnrnmmt Cuda.

HrsTORY!
INuwauutlonﬁledﬁ—ll—aomasmemgm .opﬁﬂva?—l-zuol(ke Bler,
2001, No, 24).: A .Centifieats 61 i ﬁmmnluadmOAg.li.. by

fauozzd-nzond}wwamm lahgnhguwﬂ] bampahlhd by-bpsrdtion aflaw onthe

2. Certificate of .Co mﬁ:umu 88 to 6~131-200] otder msmiﬂud to OAL
10-18-2001 and 12-4-2001 (Ragister 2001, No. 49), r .on. :
3, Repanler fil=d 4—11—2006 ﬂpmﬁmS—lI—ZOﬂS (Ragismr ZDOG,NO 15)
aennaf com::[‘ct ofElectlona,
Nore: Auth ail m3509{n)
& Aty smn s
nnd 3541.3. demmmt
ot H.E'IDRY

L Naw nmicn ﬂ]ed 6-1 l-!DD] 2B A1 EMECEeN opm'aﬁ- ve 1—1—2001 (Ra Bler
%82;9?2%‘0 24), A Cortifigats of Colm)lia&u gi

id.{c) divd 3541,3(g) £nid (u), Govem-
\3507.1; 3507.3 5075 ‘3508, 3509

2 hm Illl:a Bzmst hg iransmitind n%nhOwAL&g
orembrguncy W
Flowigas s'ungn rapen!:d yupunﬂnu on

llﬁanpn:;;dbynpmﬂon ufanmmthndeaectlm 11346. l{g) (Rugismr!ﬂﬂl -'

f 80070. Decisions of the Bnard ltself.

Nom Au:hndty dmd Saeﬁmﬂsmta) aiid {o) and 3541.3(g) end ﬂ). Govern-
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§ 61000

BARCLAYS CALIFORNIA CODE OF REGULATIONS

Title 8

HISTORY
1. Newnwlunﬁledﬁ—!l—zom 88 BN emargznoy; ppamtive 7-1-2001
2001, No. 24). A Certificate of Compliance must be tranemitted tn QAL by

10-26-2001 oremargency langunge will be rapsaled by opsration uflnw on the
following day.

2. Cenificate of Coni
10-18-2001 and filed 12-4-2001 (Reglamr 2001, No, 49),

3. Ropealer fliad 4-11-2006; opemtive 5112006 (Register 2006, No, 15),

Article 1.

§ 61000. Application of Hagulatlons. _ '

Bxcept as otherwiss ordered porsuant to Chapter 1, or as Em:vidad for
by Public Utilities Codé, Division 10, Part 16, Chapter 3 (section 105140
et Eey), the Beard will conduct representstion proceedings and/or

egency fes rescission elections under MMBA in accordiincs with the ap-
plicable provisions of this Chqter -only where e ptblic agency hes not
adopted focal rules in sccordance with MMBA section 3507.

NOTE: Authority cited: Sections 3505(a) and 3541 3(g), Qovemment Code, Ref-
erence: Sections 35025, 3507, 3507.1,3507.3, 3567.5, 3508, 3509 and 3541.3,
Go;:.mmant Code: and Sections 105140, 1D5152 and 105153, Public Utﬂiﬂaa

Gener"al Provisions

HISTGRY'
1 Now snbohapter 2 {artiplea 1-8), articla 1- (secﬂnns 61000-51 %
filed 6-11-200] 25 on ematganoy; o ve 7-3-2001 (Régloter 2001, No 24]
A Certiffoats of Complinnm must be transmitted to OAL by 10-20-2001 or
emergency lnn;nnsu will ba repaniad by operation ol'law on the following dny.
2. Certlficate of Complianes aa to 6-11-2001 ardar, inol emandment of gec-
gs;l.mmﬂmdm DAL 10-18-2001 and fled 12-4-2001 (Ragister 2001, No,
3, Ammdmsant of szetion and Note filed 11-13-2003; opemtive 12—-13-2003
(Register 2003, No, 46).
4, Amendmant fled 2=2-2004 as oo
%_D{IMZSID% 8. A Certificats of
! or energensy lenguags
following day.
L cerﬁﬁcata

ammcy:upmﬂvnm—m
Henca rmust be transmittsd: co

bampealedbynpua.ﬂmuﬂawonma

Hmmtn2—?;—2004nrdarmxndﬂadmOAL5-4-2004

(Register 2004, No. 24).
6. Re erof andnmpudlmducdm filed 4-11-2006;
o § (e 2008 Mo, 197 _

opemtive 5—1

§ 81 DDB. Pnrtlaa. .
ee" mesms the publicagency the emplayee organization that is
the exciugive or majority. representative of any employee covumd bya
petition, any employes orgmiwion knowri to have an interest in repre-
* sentipg any employess a3 demanstrated by having filed a pendirg petl-
tion, and/or.any gronp of:public:employees which, bas filed a pending
petition pursaant to Government Code Section 35&2.5,{d) or 350‘7
NOTE: Autharity. cited: Sestions 35 agg &),

$ 3507.1, 3509

" Cods, Réfersnpe: Bﬂuﬁons 3501(11).'03 (B) End (d). 3
and 35413, Governmsnt Co

" HmETory
1. Naw sectlon. flad 6112001 uanemq:gmcy'b'g‘mﬂvﬂ-l-zom (Raglmr
2001, No. 24) A Cugiacam of Cojppliance b8 tranamitind tb OAL: by
m-rzm dwu:pmamanpy Ienguags wili b mpm.lad by opeimtion nﬂaw anthe
8
2. Certificats of Go o i to 6-11-2001-ordar: trnnsmitmd to OAL
10-18-2001 nnrl

12—4—2(!'1! {Rngim 2001, No ‘49,

§ 61010. Wlndow Parlod. i
“Window. peciod”™ maans the. 29-
dayabutmumﬂ'langﬂdnyspdortn' xpiratio; 'dnl:eufalnwfhlmemo—
randum of unders g nogotiated by the puhuc agancy end the exclo.’
sive representative. Expiration dats fiiens the last effective date of the
memorandit, Notwlﬂmmncﬁng ‘thé’ pré vislona of Sectlon 32130, the
dats on which the memiorand tinderstanding expires shill. not be
counted for the purposa of computing the window pericd.
-NOTE: Authpfity cited: Sections 3309(s) and: 35413(g), Government ijls. Raf-
BsetimBSO‘i 3507.1, 3509 and 3541.3, Government Coda. * -
' section emnrganRY cy: epecative 715001
11-2001 a¥ am ve 7=
- l;ggl.hln Mﬁs&&ﬁmﬂ&mmmthmﬂm 'O

10-39-2001 or emergency Imguags wmhempaaladbynpmﬂm
following day.

od'whach 1 lesn then, 150

uﬂnwont‘;:,ﬂ

Pngalam

ltanca as to 6-11-2001 order tmnsmitted to DAL

2. Cartificate of Compliance as to 5-11-2001 order b.'nnsmmud )
10-18-2001 and filed 1242001 (Reglster 2001, No. 49, to OAL

3, Amendment filsd 4-11-2006; upenﬂws-ll—mﬂﬁ (Registar 2006, No. 15)

§ 61020. Proof of Support. .

(a)(1) Proof of employse suppart for representation petitions, includ—
.ing decertification petitions, pstitions for cartification, requests for rec-
ognition, severance requests or patiions, and unlt medification pettions,
shall clearly demonstrate thet the employes dasires to be representad by
the pettioning employes organization for the purpose of meeting and
‘conferring on wages, hours and other terms and conditions of ¢ ploy-
meat, - .

(2) Proof of employae support for a decertification pﬁtidun filsid pur-
suant to section 61350(b)(1) shall clearly demonstrate that the employee
no longer desires to be represented by the excluslve-reprasentative.

{3) Proof of employes support for a rescisslon petition filed pursuant
to section 61600 ehall clearly demonstrats that the employes desires a
vote to rescind the existing organizational securlty arrangement.

{b) The proaf of support. ghall indicate each emplpyes’s printed name,
signature, job titls of ¢lassification and the date on which each individu-
al's signature was obtained. An undated signamre or a signature dated
more than one calendar year prior to thé filing of the petition requiring
employée suppont shill be-invalid for the purposs of calculating proof of
support. Any sighatire m the requirements of this section shall be -
congdered valld even though e signatory has sxecuted suthorizations
for more thean ane employse organization. .

(&) Any proof of support validly obtained within one year immediamly
priar to the dite the patition or amendmeant requiring employse support

'lsﬁlednhnﬂmmainﬁnﬂdaﬁdmaybeuaedaspmofbfsuppnﬁtoquaﬂfy

for eppearance on the ballot in an election, pr6vided the employes's job
c!mlﬁcaﬁonlslnclu&din the onit in which thealecﬂ I8 to be con-
ducted.

{d) Subjecm gubssctions (a), (b) and (u) of thin séct{on, proof of sup-
port may consist of epy one uf the following original documents or a
combination thersbf:

(1) Current dues deduction authorization forms; -

(2) Membership applications;

(3) Authorizatior dﬁ‘dﬂ Erpel:lﬁnns slgned by'? hmployees. 'I'hepurpnsa
of the petition ahall bé'cleafly atrii:;‘dunanchpngemmnf;

{4) A notariz L Y ,itisaccumpaniedbythe
,on & enrall ',l?ﬂtfﬂfm.msmbarshipap-
plication, ordemgndﬂuhuardurcards upportsd by h dedlathtion under

penalty of perjury that the employes organizetion has on file the efore-

. mentioned documents which Indicatns thé eraployee's dpaire to ba repre-

sented by ths employes orfranization. A Bample of such signed forms
shall néoompary the lat. : .

(5) Other evidence es determingd by | thaBdard. _

{e) Documents submmitted to I:hc board as proof. of smployee. support
shnﬂmainmnﬁdm&nlandnntbadimlmedbythnboardm any party

* othier than the peﬂtiunar. excupt to lndicam whather lhe pmof of suppoﬂ.
" g sufficient.”

-----

() Any party which contends thnl:pmuf uf amployee suppoﬂ wu ob-
. teined by fraud or coercion, or thet the signataies-on such support docy-
mnnmammtgenuins.ahaﬂﬂlevdﬂ:@gmginual ofﬁuaevidnnueintha

accompanied. The Board ahallrefmstoﬁhsidarwevidencanotﬁmely :
submiltted, absent a showing of good catas fo iiggion; Whed pri-
me facis avidsiice ia submitted to the Board supporting

of support waa tainted by such misconduct, the Board shall conduct fur-
ther investigations; If, as & resuit of such investigation, the Board dater-
minas that the proof of supportis inpdequite benme of-such nﬂnconduct. -
the petition shall b dismissed.’

NOTE: Aunthority ciied; Bections 3509(a) and 3541 38, Govmmmﬂ:ude. Reb-
erence;:Sections 3502.5, 3507, 3507.1, 3509 and 35413, Govmnm Chde.

1. New section fled 6-11-2001 asnne:mt;muy opemtive 7—1—2001
: 26’&?}19.24).&&&&::1& mplimmnsthnmnmiﬂ:dm
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P CALIFORNIA DRIVE-IN RESTAURANT AS-.
SOCIATION, et al., Respondents,
Y.

MARGARETE L. CLARK, as Chief of the Division .

of Industrial Welfare, etc., et al., Appellants.
L. A. No. 18093,

‘Supreme Court of California
" June 16, 1943.

HEADNOTES

{1) Administrative Law--Rules of Administrative
Agenciea--Interpretation. -

Generally, the same rules of construction and inter-
pretation which apply to statutes govern the construe-

tion and interpretation of rules and regulations of

administrative agencies.

2 Statutes § 87, 92-Repea] by Implication--Rule
AgainstRepeal by Inconsistent Stamm-Necesmty for
Clear Repugnancy.

The presumption is against repeals by implication,
especially where the prior act has been generally un-
derstood and’ acted upon; and to overcome the pre-
‘sumption the two acts must be irreconcilable, clearly
repugnant and so inconsistent that they cannot have
concurrent operation.

See 23 Cal.Jur, 694; 25 R.C.L. 918.

() Statutes § 124--Construction—Circumstances In-
. dicating Legislative I.utent—ObJect to Be Accom-
plished. -

The purpose and object sought to be accomphshed by
legislation is an important factor in determmmg the
legislative intent, .

(4a, 4b) Labor § 17-Ragulatlon of Tlppmg-Rulas

- and Statutes.

Section 3 of Order 12-A of the Industrial Welfare
Commission and Lab. Code, §§ 350-356, are not ir-
reconcilable, but entu-ely harmomous, since the basic
policy underlying the order is the regulatlon of
wages, hours and workmg conditions for minors and
adult female employees in eating establishments, the
subject of tipping being embraced only incidentally
in furtherance of that general purpose, and the statute
is concemed exclusively with tipping in respect to its

Page 1

relation to the public, the Legislature having ex-
pressly stated that lt3 purpose was to prevent fraud
upon the pubhc :

(5) Lebor § I'T--Regulanun of Tlppmg-Constmctmn
of Order.

Conceding that the effect of § 3 of Order 12-A of the
Industrial Welfare Commission is to prohibit deduc-
tion of tips from employees' wages and that Lab.
Code, §§ 350-356, impliedly authorizes their deduc-
tion, such prohibition shauld be strictly timited, and
the section will not be violated in instances where the
employer retains the entire amount of all tips re-
ceived above the minimum wage, or deducts the tips
from the amount of any wages it has agreed to pay in
excess of a specified minimum.

(6) Labor § 17-Regulahnn of Tlppmg--Construchon
of Lab. Code, §§ 350-356. .
That Lab. Code, §§ 350-356, authorize tipping is not

" & necessary conciu.sion, since the statute does not

purport to legalize the retention or deduction of tips
received by employees and is nothmg more than a
comprehensive regulation requiring that theé public be -
informed of an employer's retention of tips,

(D Labor § 17--Regulation of Tipping--Construction
of Order.
Section 3 of Order 12-A of the Industrial Welfare

..Cnmmission, given a liberal meaning to effectuate ... .
the ends in view, prohibits the retention by the em--
“ployer of any ‘emount of tips re.ceu{ed by the em-

ployee below the minimum wage

(8) Labor § 17-Regulat10n of T:ppmg-—Pur'pose of -
Lab. Code, §§ 350-356.
If it be assumed that the Legxslamre in enacting Lab,
Code, §§ 350-356, was endeavoring to avoid the dif-

ficulty encountered in reference to Stats. 1917, p. .

257, still it did not purport to authorize deduction of*

tips from the minimum- wags but:merely regulated
the retention of tips by employers regardless of
whether such retention was or was not a violation of

§ 3 of Order 12-A of the Industrial Welfare Commis-
sion.

® _Statutes § 180(2)-Aids to Construction-—
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Contemporanaous Construction-- Executwe or De-
partmental Construction.

While it is 2 rule of statutory interpretation that the
construction given a statute by the administrative
agency charged with its enforcement is 2 significant
factor to be considered by the courts in ascertaining
the meaning of the statute, where there is no ambigu-
ity and the interpretation is clearly erroneous, such
administrative interpretation does not give legal sanc-
tion to & long continued incorrect construction.

(10) Trial § 379--Findings--Conclusiveness.
A finding constituting a conclusion of law is not
bmdmg upon the appellats court,

(2L) Labor § 17--Regulation of Tlppmg-\v'ahdlty of
Order.

Section 3 of Order 12-A of the Industrial Welfare
Commission is not invalid as an unconstitutional in-

terference with freedom of contract as between em- .

ployer and employee, since in the fisld of regulation
of wages and hours by legislative authority constitu-
tional guarantees relating to freedom of contract must
give way to reasonable police regulations, and the
Legislature did not act arbitrarily or capriciously, but
reasonable grounds appear for the pohcy estabhshed
by § 3 of the order.
See 15 Cal.Jur. 575; 31 Am.Jur. 1080,
{(12) Labor § 17--Regulation of Tlppmg-Vahdxty of
Order.
Section 3 of Order 12-A of the Industrial Welfare
Commission does not create an improper discrimina-
tion in respect to employers or the employees af-
fected. ‘The pnrhcular evils at which it is aimed are a
paﬁ of the minimum wage policy and must be viewed

in that light, hence it apphes only to sxtuatluns where

such wages are fixed.

See 31" Am.Jur. 1038,

(13) Labor § 17-Reguiation of Tipping—Validity of
Order--Finding of Commission.

. The:fact that no finding by the Industrial Welfare
Commission as & basis for Order 12-A appears in the
order itself is not of’ importance, since § 6(a) of the
minimum 'wage law (Stats, 1913, p. 632, as amended
by Stats. 1921, p. 378) merely requires 'that the order
" shall specify “the minimum wage for women aind
minors in -the occupation in :question, maximum
hours ... and the standard conditions of labor. ..”

(14a, 14b) Labor § 17-Regu1at:on of Tipping--As’

Implied Power.

Page 2

The adoption of § 3 of Order 12-A iz within the im-
plied power of the Industrial Welfare Commission,
flowing from its power to fix minimum wages dele-
gated to the comtmssmn

as Administrative Law--Power of Admmlstratxve
Agency to Adopt Rules and Regulations, -

While an administrative agency may not, under the
guise of its rule-making power, abridge or enlarge its
authority or exceed the powers given to it by statutes,
the authority of an administrative board or officer to
adopt reasonable rules and regulations deemed neces-
sary to the due and efficient exercise of the powers
expressly pranted cannot be questioned, and is im-
plied from the power granted. :

SUMMARY

APPEAL from a judgment of the Superior Court of

Los Angeles County Charles D. Ballard, Judge. Re-

" versed.

Action for injunction and declaratury relief. Judg-
ment for plamt:ffs reversed. L

COUNSEL

Robert W. Kenny, Attorney General, Ear] Warren,
Attorney General, Burdette J. Daniels and Alberta
Belford, Deputies *290 Attorney General, Leo L.
Schaumer and E. A. Laclunann-for Appellanm.

.- Thorpe & Bridges, Gerald Bridges, Frank R. Johns- .
_topand E. R. ch.mg for Respondents

CARTER, I

Plnmtlffs operators of drive-in restaurants, ‘success-
fully challenged in the superior court the validity of a

- - regulation of the Industrial Welfare Commxsswn,-
. designated Order 12-A. Defendants, the Chisf of the

Division of Inidustrial Welfare of the Department of
Industrial Relations and the members of the Industrial
Welfare Commission of the Division of Industrial
Welfare of the Department of Industrial Relations,
appeal from the judginent enteéred for plaintiffs. -

Plaintiffs are independert owners of esmblmhmenta
serving food and beverages. Their patronage consists

chiefly of motorists who are served while remaining

. © 2009 Thomson Reuters/West. No Claim to Orig, US Gov. Works.
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‘in their vehicles, however, service may be obtained in
the owner's restaurant buildings, Most of the employ-
ees are girls and women commonly referred to as
“car hops.” The employment arrangement contem-
. plates that the tips received by the employees shall
. constitute their wages, except that the employers
make up the difference if the tips received fall below
the minimum wage for minors and adult females
fixed by the Industrial Welfare Commission. Plain-
" tiffs posted in their business establishments, the no-
tices required by a statute of 1929, hereinafter set
forth. In 1940, plaintiffs were advised by the Chief of
the Division of Industrial Welfare that their employ-

ment arrangement violated Order 12-A, in that they

could not consider the tips received by the minor and
female adult employses in computing and paying the

minimum wage; and that they would be required to.

comply w1th said order.

Order 12-A became effective on June 8, 1923, In
- section:1 it fixed a minimum wege of $16 per week
to be paid to all female adult or minor employees in
restaurants or other places where food and drinks
were seld. Section 2 fixed the maximum amount the
employer could deduct from the minimum wage for
meals and lodging furnished the employee. Section 3,
here in question, reads: *No employer may include

tips or gratuities received by employees designated in -

section *291 1 hereof as part of the legal minimum

wages fixed by said section of this Order.” The re-

mammg'mne sections deal with hours of labot, work-

ing conditions, the employer's duty to keep records,
and the like

In 1929 (Stats. 1929, p. 1971), a statute was passed -

‘by the Legislature, now: appearing .in sections 350-
356 of the Labor Code. Section 351 of the Labor
Code reads:

“Evm-y employar or agent who collects, takes, or re-
‘ceives any gratuity ora pert thereof, paid, given to, or
left for an- employee by a pa!ron or who deducts any
-amount from wages due an amployee on account of
such gratulty, or who reguiires an ‘employee to credit

‘thé’ amouit, or any part theredf, of such gratuity -

against and &5 & part of the ‘wages'due the employee
from the employer, shall keep posted in a conspicu-
ous place at the location where his business is carried
on, in & place where it can easily be seen by the pa-

Page 3

effect:

“(a) If not shared by the employees, that any gratui-
ties paid, given to, or left-for employees by patrons
go to and belong to the business or employer and are
not shared by the employees thereof

*“(b) If shared by the esmployees, the extent to which
gratuities are shered between employer and employ-
ees.” .

Section 352 specifies that the notice shall also state
the extent to which employees are required to accept
gratuities in lien of wages or permit them to be cred-
ited against their wages. The provisions apply to all

- businesses having one or more persons in service. A

gratuity “includes any tip, gratutty, money, or part .
thereof, which has been paid or given to or left for an

employee by a patron of a business over and above

the actual amount due such business for services ren-
dered or for goods, food, drink, or articles sold or
served to such patfon.”"

A penalty is imposed for violation of the act, and it is-
declared that:

“The Leglslature express[y declares that the purpose
of this article is to prevent fraud upon the public in
connection with the practice of tipping and declares
that this article is passed for a public reason and can-
not be contravened by a private agreement, As a part
of the social public policy *292 of .this State, this
article i is binding upon all departments of the Sta o

(Lab Code, sec. 356 )

Whethér the 1929 statute impliedly annulled secﬁm

- 3 of said Order 12-A must be determined in the light -
. of the appropriate rules of statutory construction. (1)

Generally, the same rules of construction and inter-
pretation which apply to statutes- govern the construc-
tion and mterpretatmn of rules and regulations of
administrative agencies. ( Miller v. United States, 294
.8, 435 [55 St.Ct. 440, 79 L.Ed, %771) (2) With
reference to implied repeals of statutes this court
stated in Penziner y. West American Finance Co,, 10

Cal2d 160, 176 7_4 P.2d 252]: .

trons theréof, a notice, in'lettering or printing of not .
less than 48-point black-- face type, to the following
i : :

“The presumptlon is. agamst repeals by 1mphcatmn
especially where the prior act-hes been generally un-
derstood and acted upon. To overcome the presump-
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tion the two acts must be irreconcilable, clearly re-
pugnant, and so inconsistent that the two cannot have
" concurrent operation. The courts are bound, if possi-
ble, to maintain the integrity of both statutes if the
two may stand together, Where & modification will
suffice, a repeal will not be presumed.” (See 23
Cal.Jur. 694, et seq.) (3} The purpose and object
sought to be accomplished by legislation is an impor-
tant factor in determining the legisiative intent. ( San

Franciseo v. San Mateo County, 17 Cal.2d 814 [ 112
P.2d 595].

{4a) Applying those rules to the instant case we find
no repugnancy. The statute of 1929 and section 3 of
Order 12-A rather than being irreconcilable are en-
tirely harmonious. The basic policy underlying the
order is the regulation of wages, hours and working
conditions for minors and adult female employees in
eating establishments. The subject of tipping is em-
braced only incidentally 'in the furtherance of that
general purpose. Broadly, it was designed to deal
with the industrial welfare of such employees, and
_the relation of their welfare to the general public in-

terest. On the other hand the statute is concerned ex-

clusively with tipping in respect to its relation to the
public which patronizes not only restaurant estab-
lishments but many other businesses. The Legislature
expressly stated that its purpose is “to prevent frand
upon the public,” a policy underlying no part of the
order. Section 3 of the order states that tips received
by the designated etnployees may not be included in
the minimum wage therein fixed. (3) If it be con-

ceded that the effect *293 of said section is to pro- .

hibit the deduction .of tips from the employees’

wages, and that the statute impliedly authorizes such .
deduction as asserted by plaintiffs, such prohibitién -

should be strictly limited, and said section would not
~ be violated in instances where the employer retained
the entire amount of all tips received above the
minimum wage, or deducted the tips from the amount
_ of any weges he agreed to pay in excess of the speci-
fied minimum. It does not apply to male employees
or persons employed in busmesses other than those
mentioned. .

(6) Further, it is not neﬁessary to conclude ‘that the -

statute authorizes tipping. 1t does not purport to- au-
thorize. or legalize the retention or deduction of the
tips received by the employees. It is nothing more
than a comprehensive regulation in respect to advis-
ing the public of the retention of tips by the employer

Page 4

1

whether such retention is. legal or not, the essential
requirement being that the public be informed of the
practice. Feirly interpreted, the posting of the notice
is required regardless of whether such retention or
deduction is being made from the minimum legal
wage fixed by section 3. (_'D It may be said that sec-
tion 3 given & liberal-meaning to effectuate the ends
in view, prohibits the retention by the employer of
any amount of tips received by the employee below
the minimum wage, because if the employer could
retain such tips he would be, in effect, accomplishing
indirectly that which he could not do directly,
namely, including the tips in the legal wage. It would
be a subterfuge for him to receive all the tips and pay
the minimum wage. The end result would be count-
ing the tips as a part of the legal wage. That conclu-
sion doss not mean that section 3 and the statute are
inconsistent to that extent. (4b) The purpose of the

. statute and section 3 are entirely different. The statute

does not purport to cover the special field of tipping
in regard to its effect on the minimum wage law. It is
aimed at the protection of the public against fraud.

(8) For the same reasons the historical arguments
advanced by plamtlffs are not persuasive. True, a
gtatute was enacted in 1917 (Stats. 1917, p. 257)
which made it unlawful for an employer to demand
tips received by his employee in consideration of the
latter's being hired or retained. That act, like the 1925
act, was broad in its scope and did not purport *294 .
to affect tipping in relation to minimum wages. It was
declared invalid in [n re Farb 178 Cal, 592 [ 174 P,
320, 3 ALR. 301}, and thereafter the 1929 act was
passed. Both of those statutes were aimed at the pre-
vention of a fraud on the public and were not con-

‘cerned with the effect on the inclusion of tips in

minimum wages and the purpose of section 3 of said
Order 12-A. If it be assumed that the Legislature in
passing the 1929 statute was endeavoring to avoid the
difficulty encountered with reference to the 1917 act
in In re Farb, supra, still it did not purport to author-
ize the deduction of tips from the minimum wage. It
was regulating the retention -of tips by employers
regardless of whether such retention was-or was not a
viclation of section 3 of Order 12-A. The statute and
the order were deslgned for fundamentally different
purposes,

)] Plaintiffs urge that because the predecessots in
office of defendants did not enforce section 3 of Or-
der 12-A, they must have considered it annulled by
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the 1929 statute, and some of the plaintiffy having
been so advised by executive officers of defendants
predecessors, the statute should be nterpreted to an-

‘ nul said section 3, It is undoubtedly a rule of statutory
interpretation that the construction given a statute by.

the administrative agency cherged with the enforce-

the courts in ascertaining the meaning of such statute.
( Los Angeles County v. Superior Court, 17 Cal.2d
707 [ 112 P.2d 10]; 23 Cal.Jur. 776-7.) But where
there is no ambiguity and the interpretation is clearly
erroneous, such administrative interpretation does not
give Jegal sanction to a long continued incorrect con-
struction. The administrative interpretation cannot
alter the clear meaning of a statute, (Los Angeles
County v. Superior Court, supra; 23 Cal.Jur, 776.)
We have seen that the 1929 statute dees not purport
to legalize the deduction or retention of tips by an
employer, nor does section 3 of Order 12-A prohibit
tipping;vi_t merely prohibits the inclusion of tips.in the
minimum wage for. certain employees. The alleged
implied nullification which is not favored in the law
does not exist.

{10) The trial court found: *... that in adopting section
3 of Order 124 .. defandant . actad in excess of its
jurisdiction.” That finding is not, as claimed by plain-
tiffs, binding upon this court, inasmuch as it is a con-
clusion of law. In *295 support of it plaintiffs chal-
lenge. the constitutionality of section 3, and the valid-
ity of the adoption.of the order.

b Plamtlﬁ's contend that section 3 is invalid be-
cause it is an unconstitutional interference with the
freedom of contract as between employet and em-
ployee. (United . States Const., Fourteenth Amend-
ment; Cal.Const,, art. I, secs, 1, 13; art. XX, sec: 18.)

- The ‘main premise relied upon by plaintiffs is that

section- 3 prohibits an employer-and his employee

'ment of it i3 a significant factor to be considered by -

Farb case is out of line with the later authorities up-
holdmg minimum wage legislation. (See United
Sta arby, 312 U.8. 100 [61 8.Ct 451, 85 L Ed
609, 132 A L.R. 1430]; West Coast Hote! Co. v. Par-
ris, 1.8, 379 8. 81 L.Ed, 703, |
ALR 1330 31 Am.Jur, Labor, sec, 503; 130
ALR.273; 132 AL R. 1443.)There is a distinct dif-
ference between a comprehensive prohibition of re-
tention of tips by employers, and the prohibition of
such practice as & part of an order fixing minimum
wages.

It must be remembered that in the field of regulation
of wages and hours by legisiative authority, constitu-
tional guarantees relating to freedom of contract must
give way to reascnable police regulations The Su-
preme Court of the United States in discussing the
regulatlon of hours and wages of women employees
stated in West Coast Hotel Co. v. Parrish supra, at
392: :

“This power under the Constitution to restnct free-
dom’ of contract'lias had meny illustrations. That it
may be exercised in the public interest with respect to
contracts between employer and employee is undeni-
able, Thus statutes have been sustainéd limiting em-
ployment in ‘underground mines and smelters to eight
hours & day ( *296Holden v. Hardy, 169'U.S. 366 [18

S.Ct. 383, 42 L..Ed. 780}; in requiring redemption in
cash of store orders or other evidences of indebted-
ness issued in the payment of wages ( Knoxville fron
Co. v, Harbison 183 1.8, 13 [22 S:Ct. 1. 46 L.Bd
551); in forbidding the payment of seamen's wages in

advance ( arson v, Bark Eudora 190 U.S. 1
[23 S,Ct. 821, 47 L. Ed. 10027); in making it uniawful

to contract to pay miners employed.at quantity rates

- upon the basis of screened corl instead of the weight

~ of ‘the coal as originally producéd-in the mine

from agreeing that the former shall retain all- tips re- -

ceived by the:latter, citing In re Farb, supra, declar-

nouncirig such practice,- It has heretofore . been
pointed out that the 1917 act was not-aimed-at. and

. did not involve any restrictions on such contracts

directly as a-part andin aid of the minimum wage

-requirements. The 1917 act applied expressly to any

and all employees without regard to whether a legal

. ing unconstitutional the 1917 act (supra), and de- .

wage was fixed for them, For. that reason we do not

consider the ‘Farb case‘as necessarily supporting
plaintiffi’ position. Furthermore, the reasoning of the

cLea v. Arkansas, 2

S, 539 [26 S.Ct. 206, 53

: ; 315]1, in prohibiting contracts limiting Liability
for m_junes to employees ( Chicgga. B & O R Qfg=

az: in lumtmg huurs of ~work of empioyees in
manufacturing establlshmsnts O Qu;gmg v, Oregog. .
3 N

maintaining workmens compensatlon Iaws { New
Central , v, White; 243 1.8, 188 !

247, 61 L Ed 667]; Mountain Tynber C’o, W Eg

ington, 243 U.8. 219 [37 S.Ct. 260, 61 L.Ed. 6851).

In. desling with the relation of ‘employer and em-

.ployed, the Legislature has necessarily a wide field of '
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discretion in order that there may be suitable protec-
tion of health and safety, end that peace and good
order may be promoted through regulations designed

to insure wholesome conditions of work and freedom

from oppression.  Chicago, B. & Q0. R Co v,
* McGure, supra, p. 570.” And at page 399

“The legislature had the right to consider that its
_minimum wage requirements would be an important
aid in carrying out its policy of protection. The adop-
tion of similar requirements by many States evi-
dences a deepseated conviction both as to the pres-
ence of the evil and as to the means adapted to chack
it. Legisiative response to that conviction cannot be

regarded as arbitrary or capricious, and that is all

we have to decide.Bven if the wisdom of the policy
be regarded as debatable and its effects uncertain,
still the legislature is entitled to its judgment.” (Em-
phasis added.) Many other 'illustrations could be
. given. In the recent case of Willlams v, [Jacksonvilie
Terminal Co,, 315 U.8, 386 [62 S.Ct. 659, 86 L.Bd,
9141, the court had before it the question of whether
the tips received by .red caps could be counted as a
part .of the minimum wage under the Fair Labor
Standards Act (29 U.S.C.A, 20] et seq.) It was held
*297 that they could and that legally spesking such

tips were wages under the agreement between the -

- employer. and employee. However, the court was

careful o point out that the Fair Labor Standards Act

did nat prohibit the inclusion of tips in the minimum
wage, and it recognized. that such a prohibition might
well be valid. It stated at page 388:

“The Fair Labor Standards Act.is not intended to do
away with tipping. Nor does it appear that Congress

Page é

quires raflroads to pay the red caps the minimum
wage without regard to their earnings from
r[ps “(Emphasis added )

"The presumption is that the Legislature had adequate

and reasonable basis for its police regulations. and
that a statute providing for such regulations is consti-
tutional (5 Cal.Jur. 628, et seq.), and, as expressed in
West Coast Hotel Co. v. Parrish, supra, the only
question to be decided is whather it acted arbitrarily
or capriciously. There may be othets, but certain rea-
sonable grounds appear for the policy establishéd by
section 3 of Order 12-A. As we have seen from the
foregoing quotation from Williams v. Terminal Co.,
supra, that possibility is recognized where the court
declared that whether the'social welfare required that
tips be not counted as part of the mlmmum wage was

A ge e

_ Andetson, Tips & Legal Minimum Wages, X200

‘American Labor Legislation Review 11, at page 13,

where it was aptly said that if the tips received were

: to be' counited as a part of the minimum *298 wage

intended by the general minimum wage to.‘give-the

tipping employments an earnings-preference over the
nonservice vocations. The petitioners do not dispute
the railroad's contention that, during the entire period,
erchred cap received as earnings-cash pay pluitips-a
sum equal to the required minimum wage. Nor is

there. denial of increaséd payto the red caps-on ac-

count of the minimum wage guarantee of the chal-
lenged-plan as compared with-the former tippirig sys-

tem. Thé-gudrantee -also betters the mischief of ir-

regulerincome from tips-and increases wage security.

.. The desirability of considering tips ih setting a mini-

social we{fare sho,uld be caunt_ed as part of that legal
wage, I8 not for judicial decision. We deal here only

with the petitioners' assertion that the wages Act re-

.. the employee would be required to report to her
employer the amount of tips received each week, in
arder that he in turn could know the amotnt of wage
he must pay to make up the $16.

“If this practice were followed thé purpose of the
minimum-wage law would'soon be defeated. It
would not be long before employers discovered
which of their employees were costing them thie most
money. Obviously, the giris who received the least in
tips would have to be paid the highest wages to make
up the $16. Gradually the girls receiving low tips
would be dismissed, whether efficient or not, and

‘those with ability to ‘wile larger tlps from an irrespon- .

gible public would be employed in their places. The
workers would be no slower than the employers in
discovering the effects of the reporting system on
their. welfare, The dismissal of one or two workers
would be sufficient to wam the others that if they
were to retain-their jobs their tips must equal those of
their more fortunate co-workers. Thére is-always one
effective way out-of a situation likethis-for a worker :
who-is desperately in-need of a job, and that is to
report to the émplayer a greater amount:of tips then
actually is received. The whole purpose of the mini-
mum wage law, that of guaranteeing the worker a
living wage, would be defeated if this practice were
permitted and the State authorities would be almost

' help]ass to correct the mtuatxou To prevent just this
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kind of abuse, most-State minimum-wage orders for
hotels and restaurants contain a provision that under
no circumstances shall tips be counted as a part of the
legal minimum wage.” In order that the welfare of
the employees be advanced and the benefits of the
minimiim wage law be preserved, it may well be said
that section 3 has a reasonable basis. If the employees
may be induced, and in effect. coerced, by fear of

dismissal by an employment contract requiring the

tips to be counted Bs a part of the minimum wage, to
report their tips as equal to the minimum wage even
though they are not, the minimum wage requirement
is seriously undermined. By indirect method they
would be forced into a position of receiving less than
the standard fixed. If the employer is permitted to

_ retain the tips in an amount equal to the minimum

wage, which as seen would be a viojation of section
3, the seme condition would exist. The fear of dis-
missal might well coerce the employees to tum over
as tips ¥299 .a.portion of their own funds when the
tips received were not equal to the legal wage. The
effectiveness of the minimum wage law would be
thus impaired. ‘With -the employer prevented from
retaining tips in the amount of the minimum lsgal

wage, a salutary result would follow. The benefits of

the minimum wage law would be preserved, and the
dignity of the laborer and his social position would be
advanced by relieving him of the necessity of resort-
ing to the undignified conduct encouraged by the

. tipping practice.

The Legislature clearly sets forth the purpose sought
to be obtained by the fixing of minimim wages as

that adequate to supply the necessary cost of proper . -

living and to maintain the health and welfare of the

that purpose may be thwarted if tips may be mcludad
in the minimum wage.

The forégoing discussion does not mean that tips may
. not be considered Wages under certain circumstaiices
such as; computation of compensation under work-

men's cumpeusanon laws ( ﬁargiord Ace. & Indem,
ial';

" ‘employees. (Lab. Code, sec. 1182.)We perceive that

234129 ol L Rov: 74,75 A L,&. 1223, and gener- .

ally Wzllmms v Termirzal C‘o .s'upra.)An empluyer
arrangement may be that they shall be compensation,
but section 3-is dimed at the evils above-menfioned in
connéction With minimiim wages, and ferely because
tips may be termed . wages under certain' ¢iréum-

stances does not mean that they may be counted as
part of the minimum wage where to do so would con-
travene the policy of section 3 and permit the evils
there denounced.

(_@ In their conténtion that section 3 is not uniform
and. is discriminatory (United ‘States Const,, Four-
teenth- Amendment; Cal.Const., art. I, sec, 21; art. IV,
sec. 25), plaintiffs suggest that section 3 would not be
violated if the employment contract called for alt tips
to be retained by the employer, citing Settrie v. Falk-
rer, Commerce Clearing House Labor Law Service,
3d ed. sec. 60, 779. Apparently that case does not
appear in the reporter system nor the Ohio Appellate -
Reports, but in any event we are not persuaded by its
reasoning. Section 3 does present such a situation.

Section 3 creates no improper discrimination in re-
spect to employers or the employees affected. The

' parl:lcular evils *300 at which it is aimeqd are a part of

the minimum wage policy and must be viewed in that
light, hence it applies only to situations where such
wages are fixed. A reasonable classification has been
made. There are many instances where classifications
with reference to wapes and hours have been iipheld.

(See Matter of Application of Martin, 157 Cal, 51 [
106 P. 235, 26 LR.A. N.8, 242], hours of employ-
ment in underground mines; Matter of Application of
Miller, 162 Cal. 687 [ 124 P. 427], hours of labor for-
women but not men,) It i is said in 31 Am.Jur,, Labor,
sec. 414:

“The relation of employer and employee has long
been the basis for specific legislation,” and “statutes
applicable only.to such relation are not subject to the .
objection that they constitute class legislatidri, More--

over, the equal protection of the laws is not denied by
the classification of cccupations if such classification
has-a reasonable basis: Such classification may be
based ‘upon- matters which are personal to the indi-

-viduals who are-acting as employess. For example,

statutory - regulations Wwith referehce 'to™ labor of

women or childfen or both may be sustained'as

egainst the objection that they constitute an'arb:trm-y
discrimination because tliey do not extend to 'mén. -
Moreover, the classification may be based not only
on the chiaracter of the émployees but upor the nature
of the employer's business, since the character of the
work may largely depend upon the nature and the
incidents of the businéss in connection with which
the work is done. A statute dealing with employees in
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-a particular line of business does not create an arbi-
trary discrimination merely because the operation of
the statute is not extended to other lines of business
having their own circumstances and conditions, or to
domestic service.”

(13) it is contended that there was no finding by the
Industrial Welfare Commission as a basis for its Or-
der 12-A, and that such finding was necessary to the
validity of said order; that is, that the wages fixed
were adaquate to supply the cost of proper living as
specified in the minimum wage law at the time of its
adoption. (Stats. 1913, p. 632, as amended.) That
contention must necessarily be limited to the claim
that such finding must appeer in the order itself inas-
much as the appeal is on the judgment roll alone and

hence all of the court's findings must be deemed to

have been supported by the evidence, Plaintiffs, re-
spondents herein, are bound by those *301 findings.

The trial court found that the order was adopted by
the commission pursuant to and under the authority
_ of the minimum wage laws; that on “June 8, 1923,

_ the ... Commission promulgated Order 12-A for th'e
hotel and restaurant industries. That prior to the for-
mulation and adoption of aaid Order 12-A, and in the
manner and form prescribed by statute, a conference
denominated a wage board of the employers and em-
ployees of the said hotel and restaurant industries was
called by said commission; that thereafter and prior
to the adoption of said Order 12-A, and within the
fime and in the manner prescribed by law a public
hearing was called and held upon said proposed Or-
der 12-A, at which said meeting and wage board con-,
ference the employers and employees of said restau-
rant industry of the State of Cahforma were regularly

© represented.

“That at said public hearing and other meetings wit-
nesses were sworn, testimony taken, and evidence
received. It is further true that every act and thing
required by statute to be done by said Commission in,

Page 8

cessity of findings by an administrative agency as e

basis for a rule or regulation issued by it. In Panama
293 U, S,.Ct 24

L.Ed. 446), findings were declared necessary to sup-

" port a presidential order. The most recent holding by

thet court in-Pacific States Box & Basket Co. v,

611.8. 176 [56 §.Ct, 159, 80 L _Ed. 138, 101
AL.R. 853], is that no findings are necessary where
the statute does not require them to support the order
of the Department of Agriculture of the State of Ore-

- gon fixing the sizes for containers of horticultural

products, although a violation of the order is a mis-
demeanor. That holding is a definite departure from
the broad rule announced in Panama Ref Co. v.
Ryan, supra. (See 49 Harv.L.Rev. 827.)Other cases
have considered the question. (See American Tele-
Tele — ed _14 F.Su
Southland 131 F.2d
412; *302Twin City Milk Producers Assn, v. McNutt
122 F.2d 564,YWe have not been referred to and have
been unable to find any case in California on the sub-
ject, and while some of the federal court cases indi-
cate that the -findings must appear in the order, plain-

“tiffs have suffered no prejudice. The findings of the

trial court show that if findings were required by the

- gtatute the commission made them. The mere fact

that they do not appear on the face of the order is not
therefore of importance, The statute did not require
that the findings appear on the face of the order. Sec-
tion 6(c) of the act states mersly that the order shall
specify “the minimum wage for. women and minors
in the occupation in question, the maximum hours ..,
and the standard conditions of labor. ...” (Stats, 1913,

- p. 632, as amended Stats. 1921, p.378.) .

the promulgation and adoption of said Order 12-4 . '

was done by said Commission within the time and in
" the manner and form required by statute. "(Emphasis
added.) It was also found that the order was in full
force and effect except as otherwise found in ‘the
- findings refemng to its constlmtmnahty and implied
repeal by the 1929 statute.

"There have ‘been declswns by the United States Su-
preme Court both ways upon the question of the ne-

(14a) The adoption of section' 3 of Order 12:A was
within the power and authority delegated to the In-
dustrial Welfare Commission by the Legislature. The
Constitution authorizes the Legislature to provide a
minimum wage for women and minors and for- the
comfort, health, safety and general welfare of em-
‘ployees,-and to confer upon a commission the author-
ity it’ deems necessary to carry- ‘out those _purposes.

~ (Cal, Const., art. XX, sec. 171/2.)The act under which’

Order 12-A wes promulgated empowers the commis-
“sion to fix “a minimum wage to be paid to: women
and minors engaged in any. occupation, which shall
not be less than a wage adequate to supply such
women and minors the necessary cost of proper liv-
ing and to maintain the health.and welfare of such

_ women and mmors,” and to establish the maximum

working hours and the standard conditions of labor.
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(Stats. 1913, p. 632, sec. 6, as amended Stats. 1921,
p. 378.) In our previous discussion of the constitu-
tionality of section 3 we have shown that it had a

direct relation to minimum wages and was a natural

_ and important incident thereof, It is n incident of the
establishment of minimum wages similer to the pro-
vigions in Order 12-A, which specify to what extent
board and lodging fumnished by the employer may be
considered wages, The power to provide safeguards
to insure the receipt of the minimum wags and to
prevent evasion and subterfuge, is necesserily an im-
plied power flowing from the power to fix a mini-
" mum wage delegated to the commisaion,

(13) It is true that ani admmmu-ntwe agency may not,
under the guise of its rule making power, abridge or
enlarge its authority or exceed the powers given to it
-by the statute *303 the source of its power. { Boone v,
@ggm 206 Cal, 148 [273 P, 797} Callfornia E,

Com. v, Black-Foxe . Militery Inst, 43
Cal.App.2dSupp, 868 [ 110 P.2d 729); Hodge v,
McCall, 185 Cal, 330 [197 P; 86]; Bank of Jtaly v.
Johnson 200 Cal, ] [251 P, 784]) However, “the
authority of an administrative_board or officer, ... to
adopt reasonmble rules and regulations which are
deemed necessary to the due and effjcient exercise of
the powers expressly granted cannot be questioned,
This authority is implied from the power granted.”
(Bank qf Italy v, Johnson, supra, 20.) (See, also,

[
M 21 Calur. 874) (14b) In the instant.

_case the power to adopt section 3 may be implied as a
power to make effective the order fixing the mini-

-mumm wagg, The power t6 fix that wage does not con- -

fine the agency to that single act. It mey adopt rules

" to make it effectwé Plaintiffs ¢ite Adolph Coors Co,
_Cor 3

117
District Court. of Appeal. A hearing was granted by
this court in that casé and thereafter it was dismissed.
It is not a controlling authority.

The judgment-is reversed,

GIbBDI'l. C J Shenk, J., Curtis, I., and Edmonds, J.,
. concurred.

Traynor, I, and Sc.hausr J., did not participate
herein,
Respondents' petition for a rehearing was denied July

15, 1943. Traynor, J., end Schauer, I., did not partici-
pate therein, *304

4, decided by the -

Cal,

California Drive-In Restaurant Ass'n v. Clark

22 Cal.2d 287, 140 P.2d 657, 147. ALR. 1028, 7
Lab.Cas, P 61,672

END OF DOCUMENT

© 2009 Thomson Reuters/Weat, No Claim to Orig, US Gov. Works,

179







Westlaw,
54 P, 1053

153 Cel, 225, 94 P. 1053
. (Cite as: 153 Cal. 225)

- > In the Matter of the Estats of ELIZABETH HEW-
LETT MARTIN, Deceased. JOHN Q. HEWLINGS
ot al, Appellants

STATB OF CAL]PORNIA, Reapondent.

Supreme Court of California,
8. ¥. No. 4596.

o March 13, 1508,

ESTATES OF. DECBASED . PERSONS.
COLLATERAL INHERITANCE . TAX-VESTED
RIGHT OF STATB-REPBAL OP LAW INOPERA-
TIVE..

The right.of the state to fhe tax on collateral inheri-
tance, bequests, or devises provided for in the act

approved March 25, 1893, and its emendments while -

in forcs, vested .immediately upon the death of the
ancestor, or testator, and its vested rights thereunder
to collect or receive any unpaid taxes could not be

affected by the repeal of that act and its amendments

by the Collateral Inheritance Tax Act of March 20,
1905,

ID.-CONSTITUTIONAL LAW-PROTEC‘I'ION OF

RIGHTS OF STATE.

Under the lmitations prescribed by section 31 of
article IV of the constitution, it is not within the
power of the legislaturs, either by the repeal of the

. law In virtue of which the right of the state to the tax _

- in question vested, or by any other meanis, to grant or
-dona:ehtoﬁwsuccassorineststa ortoanyothar S

person,

ID.-FORMER PROCEDURB INSERTBD IN RE.
. PEALING ACT NOT REPEALED.

Notwithstending the express repeal of ﬁe act of 1893

" and its amendments, the-object of the act of 1905 i

_merely to eatablish a different amount of taxation and

to maks. it a.pplicable to different persons; end, in so -

far as provisions .of procedure under- the.former act
-are found substantially embodied ini the -atter, they
must be desmed mere amendments, within the scope
of section 325 of the Political Code, providing that

from the time when they wers first anacted, and such
portions apply to taxag previously assessed, the same
as if there were no repealing clause in the new act. -

s drod doliars, amounting in tha to
© §3s, 415.21 None of the appell;nfswasremd‘ to*the

Pngel

' ID.-RE-ENACTMENT NEUTRALIZING REPEAL.

Where there is an express repeal of B.gtafute, end at
the same time a re-enactment of & portion of iis pro-
visions, such re-enactment neutralizes the repeal, in
80 far ag the old law is continued in foroa, and, in
such case, the part of the old law re-sriactad opmtea
without interruptiefi,

APPEAL from en urdar of the Superior Court of
Santa Clara County dimcting payment of & collateral’
inheritance tax. M, H. Hyland, Judge

The facts are statad in the opinion of the court,

*226 8. F, Lieb, forAppelIanta

U. 8. Webb, Athcrney-Genml, James H. Campbal!..
District Attorney, and C. M. Lorigan, for Respon-
dent.

SHAW, J.

Elizabeth Hewlett Martin, a resident of this state,
died in the county of Santa Clara on January 2, 1905,
Iuaving g, valuable emte By the terms of her will,
whioh wes duly pmbatad, she baquamhed to, each of

eggropsto

deceased in a degree ‘nearst than thit of biro ther, and, .
henca, the legacy canie Within the terirs of fiie actof -
1903 (Stats; 1903, p. 268), amanding gection 1 of the
actlmmngataxoninh adaviseaandlega—
& Baction 27 of an agt approvad March 20, 1905,

.....

,which tool effect July 1, 1905 {Stata, 1905, p, 350), .
-piirparts to' répeal, unconditionally the act- of 1893 -

providing for.a succession tax and all ‘the'subsequent

- amendments thereto, mnluding that of 1903 -above

mantioned. In due course of, admimstratioh of the
by the supermr colirt of Sarita; Clara County on Feb-
ruary 2, ‘1906, declm'ing that the appellnnts reapec-
tively werb the owners of and entitled to receive the
legacies beqiieathed t them as aforesaid, siibject. to
whatevet inheritance tak might be dus thereon. Sub-
sequently, on March 2, 1906; upon due notice, the
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court made.an’ order directing the executor of the es-
_ tate to deduct from each of said legacies a sum equal
to five per cent thereof, as and for a sucéession tax
thereon, and to pay said sum$ 50 deducted to the
county u'eesnrer This eppeel is taken fmrn that order,

The appellants ask s te overmle th deeumns ot‘ this
" court in the Estate of Stanford, 126 Cal 112, [ 54
E&..Zé?. 4B Péc, 462), and Irippet v, State, 149 Cal,
321,'[ 86 Pac; 1084), dnd declare that the repeal of
the Collateral Ifheritance Tax *227 Law of 1893, and
its amendments, by the act of 1905, operated 0 de-
prive the state of the right to eolleet or receive all
muccession - taxes, accrued under the former law,
which had not been paid or ordered to be peld to the
state at the time-the repeal took effect, on July 1,
1905, The briefs filed for the appeliants in Zb[gggu.
State, 149 Cal, 521, [ 86 Pac, 1084); are referred to
by counsel and miade to constitute the argument on
behalf of the appeliants in this cess, No additional
points “ire presentsd. Even if we were disposed to
doubt the soundness of those decisions, and were to
- concedo that vested rights would not be affected by.
overrullng them, we would hesitate to overrule deci-
gions so well hnd thoroughly conesidered es those
mentioned. But after again considering the arguments
- presented, we are satisfied that the concliision
renehed in those cases is curreet.

The argument of the appel]ants is that the decision in
ﬂ-lppet v. Stafe Is based whnlly on the authority and
reasoning of the opinion in Estate of Sra»ford. and

- that the eonclusien in the Stanford case was foonded

‘solsly upon the propasiticii that the effect of the law

Page 2

tain clagses of cages to five per cent of the property of
the decedent, Some of its phraseclogy may perhaps
be- consistent with such an ides, If taken separately
from the. context, but the real meaning and effect of
the decision is that the law- establishes a succession

" tax in certain cases, endthattherightofthe gtate to

such tax veats immediately upon the daath of the an- -
cegtor or tegtator, end, hence, that the repeal of the

‘law does not affect *228 the right of the state to the

tax. The law, in effect, created 2 lien in favor of the
state on the property for the amount of the tax
thereon. This right to the tax in question here, and the
lien therefor, vested in and bscame the property of
the state upon the death of Blizabeth Hewlett Martin,
in January, 1905; Under the lmitations preseribed by
section 31 of article IV of the constitution; it s not
within the power of the legislature, either by the re-
penl of the law in virtue of which the right vested, or
by any other medns; to grant or donate it to the suc-
cessor in estm:e orto eny_ othar person.

The law of 1893 and ks amendments provided ﬂmt
the exeutor of adiinistrator of the' particufar estite
should deduct: from all monsy legacies, or rhnney of
the-intestate; in his hands for- ﬂistrlbution, the amount
of the sticcession tax due thiéreon and that he should
in other cases collect from the distributee the amount

-of the tax due on the share disu'lbu.wd. before deliv-

ery thefeof to the party entitled, and should pay the

. paid tax to the county treasurer.for use of the state

.of 1893 and its amendments was. to providg for the. . .

eueceeeion to property upon the death of the owner,
and not to establish s tax, And this proposition, It is
elaimed, is false for two reasons: 1. Becausé the lan-
guage of the statute deea hot permhit that censtructlon.
and, 2. Because, ifit dld, the title of ﬂ'le Aact would not
melude the eubjeet and the -aet woild be void. It is-

* further argued that the law does not in fact provide

for a tax, the right of thie state theretu does not vest
“until peyment, of until ejudleial order has besn mude
for the peyment, and, that 8 fepeal -of the law befare
either evett, a8 in ‘the present case, extlngmshea the
inchoate right of the state to the unpaid tax.

The opinfon in Estate of Stanford does,not have the
effect claimed. It does not hold that faw In queetxon
provides that the state shall succeed as an heir in cer-

(Btas. 1895, 50c. 6, p. 35; Stats. 1893, sec. &, p. 195),

If this Jaw is atill in feree, no order of the court was
required to ‘glvé the exetittor auttiority to deduct from
the mioney legeeles distributad o' the, eppellants the.
sccedsion tax themerl and to pay the same to the
coumty ‘treasurer. In thet event the order would be
harmless, even if unnecessary. It is claimed that the
express repeal, by the act of 1905, of the previous
law for succesiion taxes, if not e&'eetwe to deprive
the 4tts ‘of-the righit to-the tax hers involyed, is, &t

least, valid s far es it répeals the provisions of sec-
tidns 6 and 8 aforesaid, providing for its retention and
peyrment by the executor, and, hence, that the execu-

tor had o authority to pay the tax"far- the legatees,

and that the court had no power to’ make the order
giving th suc‘n auﬂmnty

We do not think that these provisions were repealed
The ect”of 1905 containing the repealing clausge
above mentioned is praet{eelly a.revizion of the act: ef
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" 1893 and its ﬁmeudmta, providing for suctession -

taxes, Certain changes are made in the new law in
regerd to the persons on whom such tax is imposed,
ﬂaeexemptmusﬂ:araﬂ'um, and in the rate of tax to be
imposed upon the different persons, These changes

' are found, for the most part, in sections 1,2, 3, and 4

. of the new law, which cover-the subjects embmood in-

section | of the *229 old-law. The other portions of
the old law are substantially re-enacted in the act of
1905 with & few alterations and additions which do
not affect the question. The aforeanid section 6 of the
former law is, word for word, the same as section 9
of the new act, and section 8 of the former law .is
identical with section 11 of the new act, with the ex-
ception of a few worde of trifling import. We must
presume that the legislature of 1905 was aware of its
want of power, under the decision of this court in
Estate of Stanford, to release, surrender, or discharge
the taxes previously accrued and remaining uncol-
lected. The re-enactment of the provisiona of the
former law respecting the payment and collection of
successlon taxes is to be considered as having been
done with knowledgs of the existance of these uncol-
lected taxes and with the intent to continue in force

the mode and means for the collection thersof, Thess -

re-enactments come within the scope and effect of
saction 325 of the Political Cods, daolarmg that,
when a part of a.statute is amended, it is *not to be
considersd a5 having besn repealed and re-enacted in
the amended form; buf the portions which are not
altared are to be considered as having been the law
from the time when they were enacted.” The rule
particularly applicable to this case is thus stated in
Sutherlend on Stafutory Construgtion (2d ed., sec,

238): “Wliere there is an express repeal of an existing -

' -mmte,agdara-ennutmentofitatthesamaﬂma.ora' '

repeal and a re-enactment of a portion of it, the re-
enactment neutralizes the repeal go far as the old law
is contimied in force. It aperateés without intsrruption

where the re-snactment takes effect at the same
-timé." Speaking of & similar casg, the supreme court -

" of the Uhited States, in vl
sry: “Although there is

164U 811,117 Sup. Ct. T\, &
. & formal repeal of the old by the new statuts, still

there never has beeri 8 moment of time since the pas-

sage of the act of 188§ when these similar provisions
have nat been in force. Notwithstanding, therefore,
this formal repeal, it is, 2a we think, entlrely correct
to say thet the new act should be construed as a con-
tinuation of the old with ths modification contained
_in the new act.” The following authorities are of simii-
lar effect: Endlich on Interpretation, sec. 490; Pratt p,

Page 3

Stgte v, Be-
mis 54 Neb, 733, [ 64 N, W, 3501, The effoct of the
act of 1905 was to establish a different rate of taxa-
tion and make it applicable to different persons with
reapect to all succession taxes acoruing thersafier, but
otherwise the provisions of the previous act incorpo-
rated into the new act, rolating to the payment and

_ collection of succession taxes, remained in force and

epplied to taxes previously mssessed, the same as if
there had been no express repeeling clause in the new -
act. The same session of the legislature amended sec-
tion 1669 of the Code of Civil Procedure, so as to
provide that before any decree of distribution of an
estate iz made the oourt must be satisfied that “any
inheritance tax which is due end payable hes been
fully paid.” (Stats. 1905, p. 83.) This amendment
took effeot May 6, 1905, and remained in forge, not-

the mpeal of the inheritance tax law of
1893. Under ity provisions, in connection with the
provisions of the former act re-enacted in the Revi-
sory Act, there can be no doubt that the court had
authority to make the order appealed from.

The order is affirmed.

Angeliottt, J., Sloss, J., Heushaw. I, nnd Longan, 1,
concurred. N o

~ Cal. 1908. .

In e Martin's Estate . -
153 Cal. 225, 94 P. 1053

END OF DOCUMENT
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RECEWVED

MAY 0 7 2009
AISSION ON
SIRTEVANDATES

RESPONSE TO DRAFT STAFF ANALYSIS
On Original Test Claim

Chapter 901, Statites of 2000 (S.B. 739)
Title 8, California Code of Regulations, Sections 31001-61630

CSM 01-TC-30
. Local Government Employment Relations
County of Sacramento and City of Sacramento, Claimants
Test Claimants, County of Sacramento and City of Sacramento, submit the
following in response to the Draft Staff Analysis and Proposed Parameters and

Guidelines issued by Commission staff on April 20, 2009. The Test Claimants support
the Draft Staff Analysis and Proposed Parameters and Guidelines.
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CERTIFICATION

I declare under penalty of perjury under the laws of the State of California that the
statements made in this document are true and correct, except as to those matters stated
upon information and belief and as to those matters, I believe them to be true. -

Executed this 6th day of May, 2009, at Rancho Cordove, Californis, by:

—= —S==-u—

Allan P Burdick, — R
Executive Director, MAXIMUS

Representative for
Test Claimants
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PROOF OF SERVICE BY MAIL
I, the ﬁndersigned, declare as follows:
I am a resident of the County of Sacramento, and I am over the age of 18 years and not a
 party to the within action. My place of employment is 3130 Kilgore Road, Suite 400,
Rancho Cordova, CA 95670

On May 6, 2009, I served:

RESPONSE TO DRAFT STAFF ANALYSIS
On Original Test Claim

Chapter 901, Statutes of 2000 (8.B. 739).
Title 8, California Code of Regulations, Sections 31001-61630

CSM 01-TC-30
Local Government Employment Relations
County of Sacramento and City of Sacra'mentd, Claimants
by placing a true copy thereof in an envelope addressed to each of the persons listed on-
the mailing list attached hereto, and by sealing and depositing said envelope in the United
States mail at Rancho Cordova, California, with postage thereon fully prepaid.
I declare under penalty of perjury under the laws of the State of California that the

. foregoing is true and correct, and that this declaration was executed this 6th day of May, .-
2009 at Rancho Cordova, California,
/-

ane cock
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Ms. Susan Geanacou
Department of Finance
915 L Street, Suite 1190
" Sacramento, CA 95814

Ms. Ginny Brummels

State Controller’s Office, Accounting & Reporting
3301 C Street, Suite 500

Sacramento, CA 95816

Ms. Carla Castaneda
Department of Finance
915 L Street, 12th Floor
Sacramento, CA 95814

‘Ms. Donna Ferebee -
Department of Finance
915 L Street, 11th Floor
Sacramento, CA 95814

Mr. Leonard Kaye, Esq.
County of Los Angeles
Auditor-Controller’s Office

- 500 West Temple Street; Room 603
Los Angeles, CA 90012

Ms. Annette Chinn o
Cost Recovery Systems, Inc.

- 705-2 East Bidwell Street, #294
: FolSom, CA 95630

’ Mr David Welllwuse

David Wellhouse & Associates, Inc.
9175 Kiefer Blvd., Suite 121
Sacramento, CA 95826

~ Ms. Bonnie Ter Keurst

- County of San Bemnardino-

Office of the Audltor/Controller-Recorder
222 West Hospitality Lane

San Bernardino, CA 92415-0018
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Mz, Jim Spano

State Controller’s Office
Division of Audits

300 Capitol Mall, Suite 518
Sacramento, CA 95814

Ms. Jolene Tollenaar

MGT of America

455 Capitol Mall, Suite 600
Sacramento, CA 95814

Mr, Steve Shields

Shields Consulting Group, Inc.
1536 36 Street

Sacramento, CA 95816

Ms. Jean Kinney Hurst

California State Association of Counties
1100 K Street, Suite 101

Sacramento, CA 95814

Ms. Pascale Roy

- Law Offices of Burke, Williams & Sorensen
545 Middlefield Road, Suite 180

- Menlo Park, CA 94025

Mr. John Duncan

Public Employee Relations Board
1031 18% Street

Sacramento, CA 95814

Ms. Tami Bogert

Public Employment Relatlons Board
General Counsel

1031 18™ Street

Sacramento, CA 95814

Mr. Glen Everroad

City of Newport Beach
3300 Newport Blvd.

P.O, Box 1768 _
Newport Beach, CA 92659
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Ms. Beth Hunter

Centration, Inc.

8570 Utica Avenue, Suite 100
Rancho Cucamonga, CA 91730

Mr. Jay G Trinnaman, Esq.

Atkinson, Andelson, Loya, Ruud & Romo
17871 Park Plaza Drive

Cerritos, CA 90703
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Californin State Associafion of Counfiss

SENT VIA FACSIMILE (916) 445-0278 AND U.8. MAIL

, - May 11,2009
1100 K Smeat '
Suia 101
Sacramenty A
Culfomin .
W Ms. Paula Higashi ‘
wewe  Executive Director . MAY
mwﬂ Commission on State Mandates ‘ | 1 2009
NeH1557 900 Ninth Street, Suite 300 ’ COMM
Sscramento, CA. 95814 LSTATE ﬁ,ﬂ%ﬂ%
' Re: Proposed Parameters and Guidelines -
Local Government Employment Relations, 01-TC-30
Dear M, ‘Higashi:
The California State Association of Counties: (CSAC) and the Leagus of California
~ Cities (League) submit these joint comments in response to the draft staff analysis
. and proposed Parameters and Guidelines for the Local Government Enq)loyment

Relations test clalm,

CSAC and the League, which represent California’s 58 counties and 480 citles
respectively, are grateful for the efforts of staff in reviewing and revising the
proposed Parameters and Guidelines. This is an important issue for cities and
counties, and staff’s proposal is very helpful in reimbursing local jurisdictions. for
their costs of engaging in the Public Employment Relations Board (PERB) process.

CSAC and the League agree with and support the propnsed Parameters and
Guidelines, but ask for clarification with regard to one issue. Both the Statement of
Decision and proposed Parameters and Guidelines are silent on the issue of informal
conferences, Under the PERB process, a Board agent may conduct an informal.
conference to clarify issues and explore the possibility of & voluntary settlement.
Cities and counties are not given the option of whether to attend and participate in
these informal conferences. Instead, they are “directed to attend” by the Boerd agent.

- In practice, informal conferences ate a routine part of the unfair practices charge
process, PERB's guidance on how to file an unfair practice charge notes that the
next step after issuance of & complaint is the informal conference. The guidance
states that after a Board agent issues a complaint, the case “will then proceed to an

191
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M. Paula Higashi
Exscutive Director
May 11,2009
Page 2 of 2

informal settiement conference.”’ There is no indication in this guidance or in the
Regulations that participation is voluntary or optional. Therefore, CSAC and the League
respectfully request that the proposed Parameters and Guidelines be clarified to include
as reimbursable oosts preparation for and participation in informal conferences.

With this clatification; CSAC and the League believe the proposed Parameters and
Guidelinés‘are donsistent with the Commission’s Statement of Decision and support

adoption,

Sinoerely, - é
% B: I3

Litization Counsel

Proof of Sexvice Attached (Cal, Code Regs,, tit. 2, § 1181.2) .

L PERB‘uguidmceonhwmﬁhmunﬁ&pms&cesmusuwﬂablear
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: Proof of Bervice by Mail
. C‘ald'orrda State Association of Counties and League of California Cties Comments
Local Government Employment Relations, 01-TC-30

I, Jexmifer B. Henning, declare:

' 'ThetT zm, and was 2t the time of the swmeofthe papers herein referred to, over the age-
of eighteen years, and not & party to the within action; and T am employed in the Couxty of '
Sacramento, California, within which county the subject mailing ocourred. My business address
is 1100 K. Street, Svite 101, Saoramento, California, 95814. 1served the within COMMENTS -
OR CALIFORNIA STATE ASSOCIATION OF COUNTIES AND LEAGUE OF |
CALIFORNIA CITIES TO PROPOSED PARAMETERS AND GUIDELINES, LOCAL
GOVERNMENT EMPLOYMENT RELATIONS, 01-TC-30, by placing a copy thereofina |
separate envelope for each addressee named hareafter, addressed to oach such addressee 88 shown
on the following pe.ge and by placing the envelopes for collection and miailing foHOWiﬁ'g our
ordinary business practice for collecting end processing correspondence for miiling. On the

" same day that corespondencs Js placed for collection and meiling, it is deposited in the ordinary
. course of business with the United States Postal Service ina sedled ervélops witﬁ postage |
prepedd,
I declare underpsnalw of perjury under the laws of the State ofCahfom‘-aﬂmﬂ:a
foregoing is true and correct. Executed on May jL , 2009 st Sacremento, Cahformm
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Mz, Iim Spano .

State Contyoller®s Office
Division of Audits

300 Capitol Mall, Suite 518
Sacrsmetito, CA 95814

Ms. Jolepe Tollengar

MGT of Ametica

455 Capitol Mall, Suite 600
Sacramento, CA 95814

Secramento, CA 95816

.M. Jean Kinhey Hurst

California State Association ofCotmies
1100 K. Street, Suite 101

Sacramento, CA 95814

Ms. Pascale Roy

Law Offices of Burke, Willlams & Sorensen,
545 Middlefield Road, Buite 180

Menlo Park, CA 94025

Mr, Jolm Duncan

Public Eniployée Relations Bozrd -
1031 18% Strest

Seortmnento, CA 95814

Ms 'I‘amiBo '
pubthmploymentRelaﬂons Boatd
General Counsal '

1031 18% Stvest

Sacramento, CA 95814

M, Glen Byerroad -

City of Newport Beach
3300 Newport Blvd.
P.0.Box 1768 '
Niowport Beast, CA 52659
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Mas. Beth Hunter

Cextration, Inc.

8570 Utica Avenus, Suite 100
Rancho Cucamonga, CA 91730

Mr, Jay G. Tripnamen, Bag.
Atldnson, Andelson, Loya, Raud & Romo

" 17871 Pegk Plaza Drive

Cerritos, CA 90703

Mz, Allan P. Burdick
MaXIMUS

4320 Auburn Blvd. Suite 2000
Sacramento, CA 95841
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My, Susen Jeanacou

Department of Finance

915 L Street, Suits 1150

Secramento, CA, 95814

Ms. Ginny Briommels

Stete Controller’s Office, Accounting & Reparting

3301 C Street, Suite 500
Secrementa, CA 93816

Ma, Carla Casteneda.
Department of Finance
915 L, Strest, 12th Floor
Saceamento, CA. 95814

Ms. Donns Fetebee
Department of Finance
915 1. Stroet, 11th Floor
Bactamento, CA 95814

Mr. Leonard Kays, Esq,

County of Los Angeles . | | ' |
Auditor-Controller*s Offico | : .
500 West Temple Street, Room 603

Los Angeles, CA. 90012

Mes. Anpstte Chinn
Cost Recovery Systems, Ino.
705-2 Bast Bidwell Street, #294
Folsom, CA 95630

Mz, Devid Wellbovse : '
David Wellhouse & Associates,

9175 Kiefer Blvd,, Suite 121
Sagramento, CA 95826

‘M3, Bonnie Ter Kewst -

County of Sen Bernardino

 Offios of the Anditor/Controlier-Recorder
222 West Hospitality Lane |
San Bermardino, CA 92415-0018
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May 12,2000 - N : 'RE_CENE'D

, . . ~ MAY 13 2009
Ms. Paula Higashi - - | COMMISSION ON
Exacutive Director STATE MANDATES

Commission on State Mandates
880 Ninth Street, Suite 300
Sacramento, CA -95814

Deaar Ms. Higashl:

As requestad In Qour Iéﬁer of April 20, 2008, the Department of Finance (Finance) has reviewed
the Commission's draft staff analysis of the proposed parameters and guidelines for
Claim No. 01-TC-30, "Local Government Employment Relations."

As the result of our review, Flnance concurs wnth the staff recommendat:on to include the
followlng amendments:

Clarify that the City and County of Los Angeles are not eligible claimants.
Remove reference to estimated claims.

Revise Indirect cost boller plate language.

Modify one-time activities to conform to the test claim statute.

Add statutory and regulatory refarences to ongoing activities.

Add a non-reimbursable actlvlty section to clarify the imitations of re!mbursement

As requlred by the Commisslon’s regulations, a “Proof of Service” has been enclosed indlcatlng
that the parties included on the mailing list which accompanied your Aprll 20, 2009 letter have -
baen provided with copies of this letter via either Unlted States Mail or, in the case of other state
agencles, Interagency Mall Service.

If you have any questions regarding this letter, plaase contact Carla Castaﬁeda Prlnclpal
Program Budget Analyst at (916) 445-3274, . _ .

Sincergly,

Diana L. Ducay
Program Budgst Manager

Enclosura

‘
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PROOF OF SERVICE

Test Claim Name:  Local Govemment Employes Relations
Test Claim Number: CSM-01-TC-30

|, the undersigned, dedare as follows:
| am employed in the County of Sacramento, State of Callfomia I am 18 years of age or alder

and not a party to the within entitied cause; my business address is 915 L Strest, Floor
Sacramento, CA 95814,

on__%; / ! 3 / Joo 71 served the attached recommendstion of the Department of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof: (1) to claimants and nonstate agencies enclosed in a sealed envelope with postage
thereon fully prepaid in the United States Mail at Sacramento, Californla; and (2) to state

agencies in the normal pickup location at 815 L Street, Floor, for Interagency Mall Service,
addressed as follows

A-18 ' Mr. Steve Shields

Ms. Paula Higashl, Executive Director Shields Consultlng Group, Inc.
Commission on State Mandates 1538 36" Street .
980 Ninth Street, Suite 300 - . - Sacramento, CA 85816

_ Sacramento, CA 95814
Facsimile No. 445-0278

Mr. David Wellhouse Mr. Leonard Kaye
David Wellhouse & Assoclates, Inc. County of Los Angeles
9175 Kiefer Boulevard, Sulte 121 Auditor-Controller's Office
Sacramento, CA 95828 500 W, Temple Street,"Room 603
~ ' Los Angsales, CA 90012
Ms. Jean Kinney Hurst Ms, Pascale Roy
Callfornia Assoclation of Counties - Law Offices of Burke, Williams & Sorensen
1100 K Street, Sulte 101 - 545 Middlefield Road, Suite 180
Sacramento, CA 95814—3941 Meanlo Park, CA 94025
B-OB County Executive
Mr. Jim Spano ' County of Sacramento
. State Controller's Office , 711 G Street

Division of Audits ‘ Sacramento, CA 95314'
300 Capitol Mall, Suite 518 : )
- Sacramento, CA 95814

Ray Kerridge: D-12

City of Sacramento Mr. John Duncan

915 | Sfreet, 5™ Floor : Public Employment Relations Board
Sacramento, CA 95814 1031 18" Street ,

Sacramento, CA 95814
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Ms. Jolene Tollenaar

MGT of America :

. 455 Capitol Mall, Sulte 600
Sacramento, CA 95814

D-12

Ms. Tami Bogert _
Public Employmant Relations Board
General Counsel

1031 18™ Street

Sacramento, CA 95814-4174

A-15 ‘
Ms. Donna Ferebee
Department of Finance
915 L Street, 12” Floor
Sacramento, CA 95814

B-08 :

Ms. Ginny Brummels

State Controller's Office

Division of Accounting & Reporting
3301 C Street, Suite 500
Sacramento, CA 95818

Mr. Glen Everroad

Clty of Newport Beach

3300 Newport Boulevard

P.O. Box 1768

Newport Beach, CA 92650-1768

Ms. Beth Hunter

. Centration, Inc. _

B570 Utica Avenue, Suite 100
Ranche Cucamonga, CA 21730

Ms. Juliana F, Gmur
MAXIMUS =

2380 Houston Avenue -
Clovis, CA 93611

2

Ms, Annatte Chinn

Cost Recovery Systems, Inc.
705-2 East Bidwell Street, #294
Folsom, CA 85830

A5

Ms. Carla Castaneda
Department of Finance
P15 L Strest

- Sacramento, CA 95814

Mr. Altan Burdick

MAXIMUS

3130 Kilgore Road, Suite 400
Rancho Cordova, CA 95670

A-15

Ms. Susan Geanacou
Department of Finance
915 L Street, Suite 1280
Sacramento, CA 95814

Ms. Bonnie Ter Keurst

County of San Bermnardino

Office of the Auditor/Controller-Recorder
222 West Hospitality Lane

San Bernarding, CA 92415-0018

.. Mr. Jay G. Trinnaman, Esq.
. Atkinson, Andelson, Loya, Ruud & Romo

17871 Park Plaza Drive -
Cerritos, CA 90703-8597

| declare under penalty of perjury under the laws of the State of California that the foregoing is'

true and correct, and that this declaration was executed on __ S§7//3/2.629

Callfornia.
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