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ITEM §
TEST CLAIM
FINAL STAFF ANALYSIS

Penal Code Section 148.6

b | Statutes 1995, Chapter 590
' Statutes 1996, Chapter 586 -
Statutes 2000, Chapter 289

False Reports of Police Misconduct, K-14 (02-TC-09)

Santa Monica Community College District, Claimant

_ EXECUTIVE SUMMARY
Background

On July 5, 2001, the Commission received a test claim filing on behalf of claimant, County of
San Bernardino, entitled False Reports of Police Misconduct (00-TC-26). On September 16,
2002, the Commission received a test claim filing, False Reports of Police Misconduct, K-14

o (02-TC-09), on behalf of claimant Santa Monica Community College District. Both test claims
allege a reimbursable state-mandated program for compliance with Penal Code section 148.6,
specifying that any law enforcement agency accepting an allegation of peace officer misconduct
is to require the complainant to read and sign a specific advisory. Although the same statutory
provisions are involved, these two test claims were not consolidated due to different threshold
issues on the applicability of the California Constitution, article XIII B, section 6.

Department of Finance, in comments received October 24, 2002, concluded that although the test
claim legislation “may result in additional costs to school districts, those costs are not
reimbursable.” This conclusion is based in part on the observation that the establishment of
school police departments is undertaken at the discretion of the govemning board of a district,
thus any costs imposed on a district as a result of employing peace officers are not reimbursable.

Particularly in light of the California Supreme Court’s decision in Department of Finance v.
Commission on State Mandates (2003) 30 Cal.4th 727, in conjunction with the discretionary
nature of the Education Code provisions permitting, but not requiring school districts to form
police departments, Commission staff agrees with DOF’s conclusions. Staff finds that pursuant
to state law, school districts and community college districts remain free to discontinue providing
their own police department and employing peace officers. Any statutory duties imposed by
Penal Code section 148.6 that follow from such discretionary activities do not impose a
reimbursable state mandate. Therefore, staff finds that the test claim legislation is not subject to
article XIII B, section 6 of the California Constitution for school district peace officer employers,
and school districts are not eligible claimants for the test claim statutes.
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Conclusion

Staff concludes that Penal Code section 148.6, as added or amended by Statutes 1995, chapter
590, Statutes 1996, chapter 586, and Statutes 2000, chapter 289, is not subject to article XIII B,
section 6 of the California Constitution in regard to this test claimant, and thus does not
constitute a reimbursable state-mandated program for school districts. No legal determination is
made regarding the test claim statutes as they apply to city and county peace officer employers.

Staff Recommendation

Staff recommends that the Commission adopt the final staff analysis, denying this test claim as
filed on behalf of K through 14 school districts.
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‘ STAFF ANALYSIS

Claimant

Santa Monica Community College District

Chronology

09/16/02 Claimant files test claim with the Commission on State Mandates (Commission)’
09/20/02 Commission staff determines test claim is complete

10/21/02 Department of Finance files response to test claim

11/26/03 Commission staff issues draft staff analysis

12/29/03 Claimant files comments on draft staff analysis

Background

On July 5, 2001, the Commission received a test claim filing on behalf of claimant, County of
San Bernardino, entitled False Reports of Police Misconduct (00-TC-26). On
September 16, 2002, the Commission received a test claim filing, False Reports of Police
Misconduct, K-14 (02-TC-09), on behalf of claimant Santa Monica Community College District.
Both test claims allege a reimbursable state-mandated program for compliance with Penal Code
section 148.6, as added by Statutes 1995, chapter 590, and amended by Statutes 1996, chapter
586, and Statutes 2000, chapter 289. Although the same statutory provisions are involved, these
two test claims were not consolidated due to different threshold issues on the applicability of the
. California Constitution, article XIII B, section 6. As background, the complete text of Penal
Code section 148.6 follows:

(a)(1) Every person who files any allegation of misconduct against any peace
officer, as defined in Chapter 4.5 (commencing with Section 830) of Title 3 of
Part 2, knowing the allegation to be false, is guilty of a misdemeanor.

(2) Any law enforcement agency accepting an allegation of misconduct against a
peace officer shall require the complainant to read and sign the following
advisory, all in boldface type:

You have the right to make a complaint against a police officer for
any improper police conduct. California law requires this agency to
have a procedure to investigate citizens' complaints. You have a
right to a written description of this procedure. This agency may find
after investigation that there is not enough evidence to warrant action
on your complaint; even if that is the case, you have the right to make
the complaint and have it investigated if you believe an officer
behaved improperly. Citizen complaints and any reports or findings
relating to complaints must be retained by this agency for at least five
years.

. ! Potential reimbursement period for this claim begins no earlier than July 1, 2001. (Gov. Code,
§ 17557, subd. (c).)
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It is against the law to make a complaint that you know to be false. If
you make a complaint against an officer knowing that it is false, you
can be prosecuted on a misdemeanor charge.

I have read and understood the above statement.

Complainant
(3) The advisof'y shall be available in multiple languages.

(b) Every person who files a civil claim against a peace officer or a lien against
his or her property, knowing the claim or lien to be false and with the intent to
harass or dissuade the officer from carrying out his or her official duties, is guilty
of a misdemeanor. This section applies only to claims pertaining to actions that
arise in the course and scope of the peace officer's duties.

Claimant’s Position

Claimant alleges that the test claim legislation requires the following reimbursable state-
mandated activities:

s establish and periodically update written policies and procedures regarding the

requirement to have citizens filing complaints of peace officer misconduct to sign
an advisory;

s require each person making a complaint of peace officer misconduct to sign a
prescribed advisory;

¢ transcribe the advisory and make it available in multiple languages;

e train peace officers and personnel on the district’s policies and procedures for
receiving complaints. '

On December 29, 2003 the Commission received extensive claimant comments and case law
exhibits in rebuttal to the draft staff analysis.” Comments will be addressed, as appropriate, in
the analysis below.

State Agency’s Position -

Department of Finance, in comments received October 24, 2002, concluded that although the test
claim legislation “may result in additional costs to school districts, those costs are not
reimbursable.” This conclusion is based in part on the observation that the establishment of
school police departments is undertaken at the discretion of the governing board of a district,
thus any costs imposed on a district as a result of employing peace officers are not reimbursable.

2 See Exhibit E.
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Discussion

The courts have found that article XIII B, section 6 of the California Constitution recognizes the
state constitutional restrictions on the powers of local government to tax and spend.* “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
rcsponsibilities because of the taxing and spending limitations that articles XIII A and XIII B
impose.” A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an actwnty or
task.® In addition, the required act1v1ty or task must be new, constituting a “new program,” or it
must create a “higher level of service” over the previously required level of service.’

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.®> To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim

* Article XIII B, section 6 provides: “Whenever the Legislature or any state agency mandates a
new program or higher level of service on any local government, the state shall provide a
subvention of funds to reimburse such local government for the costs of such program or
increased level of service, except that the Legislature may, but need not, provide such subvention
of funds for the following mandates: (a) Legislative mandates requested by the local agency
affected; (b) Legislation defining a new crime or changing an existing definition of a crime; or
(c) Legislative mandates enacted prior to January 1, 1973, or executive orders or regulations
initially implementing legislation enacted prior to January 1, 1975.”

% Department of Finance v. Commission on State Mandates (2003) 30 Cal.4th 727, 735.
* County of San Diego v. State of California (1997) 15 Cal.4th 68, 81.

® Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174. In
Department of Finance v. Commission on State Mandates, supra, 30 Cal.4th at page 742, the
court agreed that “activities undertaken at the option or discretion of a local government entity
(that 1s, actions undertaken without any legal compulsion or threat of penalty for
nonparticipation) do not trigger a state mandate and hence do not require reimbursement of funds
- even if the local entity is obligated to incur costs as a result of its discretionary decision to
participate in a particular program or practice.” The court left open the question of whether non-
legal compulsion could result in a reimbursable state mandate, such as in a case where failure to
participate in a program results in severe penalties or “draconian” consequences. (/d., at p. 754.)

7 Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 830, 835-836.

® County of Los Angeles v. State of California ( 1987} 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835.

5 Test Claim 02-TC-09 Final Staff Analysis




leglslatlon Finally, the newly required activity or increased level of service must impose costs
mandated by the state.'”

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6.'' In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable {emedy to cure the perceived unfaimess resulting from political decisions on funding
priorities.”

Issue 1: Is the test claim legislation subject to article XIII B, section 6 of the
California Constitution for school district claimants?

As indicated above, reimbursement under article XIII B, section 6 of the California Constitution
is required in the present case only if the state mandates a new program or higher level of service
on school districts and community college districts. Although a school district may incur
increased costs as a result of the statute, as alleged by the claimant here, increased costs alone are
not determinative of the issue of whether the statute imposes a reimbursable state-mandated
program. The California Supreme Court has ruled that evidence of additional costs alone, even
when those costs are deemed necessary by the local agency or school district, do not equate to a
reimbursable state-mandated program under article XIII B, section 6.

We recognize that, as is made indisputably clear from the language of the
constitutional provision, local entities are not entitled to reimbursement for all
increased costs mandated by state law, but only those costs resulting from a new
program or an increased level of service imposed upon them by the state.'

For the reasons described below, staff finds that the test claim legislation is not subject to article
XIII B, section 6 of the California Constitution because it does not impose a mandate on school
districts and community college districts.

The test claim legislation provides that “[a]ny law enforcement agency accepting an allegation of
misconduct against a peace officer” to require the complainant to read and sign a two-paragraph
document that advises the individual of the right to make a complaint, and also describes that a
misdemeanor charge may be made if a person knowingly lodges a false complaint.

But, school districts and community college districts are not required by state law to maintain a
law enforcement agency or employ peace officers. Claimant asserts “a different standard [is]

® Lucia Mar, supra, 44 Cal.3d 830, 835.

' County of Fresno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v.
Commission on State Mandates (2000) 84 Cal. App.4th 1265, 1284; Government Code sections
17514 and 17556.

' Kinlaw v. State of California (1991) 54 Cal.3d 326, 331-334; Government Code sections
17551, 17552.

\2 ity of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1817, County of Sonoma,
supra, 84 Cal.App.4th 1265, 1280.

13 County of Los Angeles, supra, 43 Cal.3d at page 54; see also, Department of Finance v. .
Commission on State Mandates, supra, 30 Cal.4th at page 735. ’
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being applied to schoo! districts and community college districts than is applied to counties and
cities.”'* Staff disagrees and finds that unlike counties and cities that are required by the
California Constitution to provide police protection, no such requirement exists for school
districts.

Article XI, Local Government, provides for the formation of cities and counties. Section 1,
Counties, states that the Legislature shall provide for an elected county sheriff, and section 5,
City charter provision, specifies that city charters are to provide for the “government of the city
police force.”

In contrast, school districts are not required by the Constitution to employ peace officers. The
California Constitution, article IX, Education, establishes and permits the formation of school
districts, including community college districts, and county boards of education, all for the
purpose of encouraging “the promotion of intellectual, scientific, moral and agricultural
improvement.”® Although the Legislature is permitted to authorize school districts “to act in
any manner which is not in conflict with the laws and purposes for which school districts are
established,”'® the Constitution does not require school districts to operate police departments or
employ peace officers as part of their essential educational function.

Article I section 28, subdivision (c), of the California Constitution does require K-12 school
districts to maintain safe schools.'” However, there is no constitutional requirement to maintain
safe schools through operating a law enforcement agency and employing peace officers
independent of the public safety services provided by the cities and counties a school district
serves. Article I, section 28, subdivision (c) of the California Constitution provides “All students
and staff of public pnmary, elementary, junior high and senior high schools have the inalienable
right to attend campuses which are safe, secure and peaceful.” In Leger v. Stockton Unified
School District, the court interpreted the safe schools provision as follows:

[H]Jowever, section 28(c) declares a general right without specifying any rules for
its enforcement. It imposes no express duty on anyone to make schools safe. It is
wholly devoid of guidelines, mechanisms, or procedures from which a damages
remedy could be inferred. Rather, “it merely indicates principles, without laying
down rules by means of which those principles may be given the force of law.”
[Citation omitted.]"®

Thus, at the constitutional level, cities and counties are given local law enforcement
responsibilities, while the Legislature is only permitted to authorize school districts to act in any
manner that is not in conflict with the Constitution.

' Claimant’s comments on the draft staff analysis, dated December 24, 2003, page 28. (Exh. E.)
¥ California Constitution, article IX, section 1.

¢ California Constitution, article IX, section 14,

'7 The provision is not applicable to community college districts.

'* Leger v. Stockton Unified School Dist. (1988) 202 Cal.App.3d 1448, 1455, (Claimant’s
comments on the draft staff analysis (p. 3, fn. 5) assert that this block text is not a direct

quotation from Leger. Staff contends that the passage is accurately cited. See Exh. E, Bates
page 224.)
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Moreover, the Legislature does not require schoo! districts and community college districts to
employ peace officers. Pursuant to Education Code section 38000:'°

[tJhe governing board of any school district may establish a security department
... or a police department ...[and]} may employ personnel to ensure the safety of
school district personne] and pupils and the security of the real and personal
property of the school district. In addition, a school district may assign a school
police reserve officer who is deputized pursuant to Section 35021.5 to a schoolsite
to supplement the duties of school police personnel pursuant to this section. It is
the intention of the Legislature in enacting this section that a school district police
or security department is supplementary to city and county law enforcement
agencies and is not vested with general police powers.

Education Code section 72330, derived from the same 1959 Education Code section, provides
the law for community colleges. *“The governing board of a community college district may
establish a community college police department ... [and] may employ personnel as necessary to
enforce the law on or near the campus. ... This subdivision shall not be construed to require the
employment by a community college district of any additional personnel.”

In addition, Education Code section 35021.5 states that the “governing board of a school district
may establish an unpaid volunteer school police reserve officer corps to supplement a police
department pursuant to section 38000.”

Thus, statutory law does not require school districts and community college districts to hire
police officers, security officers, or reserve officers. Therefore, forming a school district police
department and employing peace officers is an entirely discretionary activity on the part of all
school districts. Claimant acknowledges this point in written comments dated

December 24, 2003:

The legislature has not directly specified how the constitutional duty to provide
safe schools is to be accomplished. They left this decision to local agencies who
have first hand knowledge of what is necessary for their respective communities.
Whether to satisfy this duty by the utilization of a school district police
department or by contracting with another local agency to provide the service is a
local decision based upon the historical needs of that community.”®

Claimant’s essential argument is that once a school district has decided to provide a service in a
particular manner, in this case providing safe schools by operating a police department, the local
determination should not be disturbed, and any mandates that then follow are reimbursable. This
analysis does not comport with the case law the Commission must follow when making a
mandate determination. In a 2003 California Supreme Court mandates decision, the Court found
(affirming the holding in City of Merced v. State of California (1984} 153 Cal.App.3d 777):

[1)f a school district elects to participate in or continue participation in any
underlying voluntary education-related funded program, the district’s obligation

19 Formerly numbered Education Code section 39670; derived from 1959 Education Code

section 15831. .

20 “|aimant’s comments, page 26. (Exh. E.)
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to comply with the notice and agenda requirements related to that program does
not constitute a reimbursable state mandate. [Footnote omitted. ]

We therefore reject claimants' assertion that merely because they participate in
one or more of the various education-related funded programs here at issue, the
costs they incurred in complying with program conditions have been legally
compelled and hence constitute reimbursable state mandates. We instead agree
with the Department of Finance, and with City of Merced, supra, 153 Cal.App.3d
777, that the proper focus under a legal compulsion inguiry is upon the nature of
claimants' participation in the underlying programs themselves.”! [Emphasis
added.]

The court also stated, on page 731 of the decision, that:

[W]e reject claimants’ assertion that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the state,
based merely upon the circumstance that notice and agenda provisions are
mandatory elements of education-related program in which claimants have
participated, without regard to whether claimant's participation in the underlying
program is voluntary or compelled. [Emphasis added.) '

In addition, the Court found:

... As we explain post, part I[1I.A.3.a.,, however, the underlying program statutes at
issue in this case (with one possible exception--see post, pt. I.A.3.b.) make it
clear that school districts retain the discretion not to participate in any given
underlying program--and, as we explain post, footnote 22, the circumstance that
the notice and agenda requiremnents of these elective programs were enacted after
claimants first chose to participate in the programs does not make claimants'
choice to continue to participate in those programs any less voluntary. %

Likewise, the ¢claimant’s local decision to provide its own police department and thus requiring
itself to comply with both prior and later-enacted laws impacting the operation of law
enforcement agencies does not make compliance with those laws reimbursable state mandates,

The decision of the California Supreme Court interpreting the issue of voluntary or compelled
underlying programs is highly relevant to this test claim. However, claimant argues Department
of Finance “was limited by the court to the facts presented.”® Staff disagrees and finds that the
Commission is not free to disregard clear statements of the California Supreme Court on the
grounds that they are dicta. In Hubbard v. Superior Court (1997) 66 Cal. App.4th 1163, 1168—
1169, the court explains why even a footnote from a California Supreme Court decision cannot
be dismissed as dicta:

The prosecution brushes aside the above language as dicta and an incorrect
statement of the law. § ... § Mr. Witkin has summarized the distinction between

2! Department of Finance v. Commission on State Mandates, supra, 30 Cal.4th at page 743.
2 Id. at page 743, footnote 12.

3 Claimant’s comments, page 35. (Exh. E.)
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the holding of a case and dictum as follows: “The ratio decidendi is the principle
or rule which constitutes the ground of the decision, and it is this principle or rule
which has the effect of a precedent. It is therefore necessary to read the language
of an opinion in the light of its facts and the issues raised, to determine (a) which
statements of law were necessary to the decision, and therefore binding precedent,
and (b) which were arguments and general observations, unnecessary to the
decision, i.e., dicta, with no force as precedents. (Citations.)” {9 Witkin, Cal.
Procedure (3d ed. 1985) Appeal, § 783, pp. 753; see also Trope v. Katz (1995) 11
Cal.4th 274, 287, 45 Cal.Rptr.2d 241, 902 P.2d 259.)

Footnote 14 of Jzazaga must be read in connection to the text to which it is
appended. ... Footnote 14 cannot reasonably be construed as being unnecessary to
the /zazaga opinion.

Thus, the ruling of respondent court violates the well-known rule articulated in
Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455, 20 Cal.Rptr.
321, 369 P.2d 937. The Court of Appeal, the appellate department of the superior
court, and the trial courts are required to follow the “statements of law” of the
California Supreme Court. These “statements of law™ “... must be applied
wherever the facts of a case are not fairly distinguishable from the facts of the
case in which ... [the California Supreme Court has] declared the applicable
principle of law.” (People v. Triggs (1973) 8 Cal.3d 884, 106 Cal.Rptr. 408, 506
P.2d 232, 891.)

“Even if properly characterized as dictum, statements of the Supreme Court
should be considered persuasive. (Citation.)” (United Steelworkers of America v.
Board of Education (1984) 162 Cal.App.3d 823, 835, 209 Cal.Rptr. 16.) Twenty
years ago, Presiding Justice Otto M. Kaus gave some sage advice to trial judges
and intermediate appellate court justices: Generally speaking, follow dicta from
the California Supreme Court. (People v. Trice (1977) 75 Cal.App.3d 984, 987,
143 Cal.Rptr. 730.) That was good advice then and good advice now,
Unfortunately, this advice was lost upon respondent court. [Emphasis added.]

When the Supreme Court has conducted a thorough analysis of the issues or
reflects compelling logic, its dictum should be followed. (United Steelworkers of
America v. Board of Education, supra, 162 Cal.App.3d at p. 835, 209 Cal.Rptr.
16.) The language of footnote 14 in Izazaga was carefully drafted. It was not “...
inadvertent, ill-considered or a matter lightly to be disregarded.” (Jaramillo v.
State of California (1978) 81 Cal.App.3d 968, 971, 146 Cal.Rptr. 823; see also Jn
re Brittany M. (1993) 19 Cal. App.4th 1396, 1403, 24 Cal.Rptr.2d 57.)

In Department of Finance, the Court stated:

We conclude, contrary to the Court of Appeal, that claimants are not entitled to

reimbursement under the circumstances presented here. Our conclusion is based

on the following determinations: First, we reject claimants’ assertion that they

have been legally compelled to incur notice and agenda costs, and hence are

entitled to reimbursement from the state, based merely upon the circumstance that

the notice and agenda provisions are mandatory elements of education-related ' .
- programs in which claimants have participated, without regard to whether a
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claimant's participation in the underlying program is voluntary or compelled.
Second, we conclude that as to eight of the nine underlying funded programs here
at issue, claimants have not been legally compelled to participate in those
programs, and hence cannot establish a relmbursable state mandate as to those
programs based upon a theory of legal compulsion,” [Emphasis added.]

Thus, the Court’s statements regarding discretion and legal compulsion in finding a reimbursable
state-mandated program cannot be dicta, because the conclusion is premised on those
assessments. And, as established in Hubbard, even if language is properly characterized as dicta,
statements of the California Supreme Court are persuasive and should be followed.

Claimant also argues that the controlling case law is the decision in City of Sacramento v. State
of California (1990) 50 Cal.3d 51.7 In Department of Finance, the California Supreme Court,
when considering the practical compulsmn argument raised by the school districts, reviewed its
earlier decision in City of Sacramento.*® The City of Sacramento case involved test claim
legislation that extended mandatory coverage under the state’s unemployment insurance law to
include state and local governments and nonprofit corporations. The state legislation was
enacted to conform to a 1976 amendment to the Federal Unemployment Tax Act, which required
for the first time that a “certified” state plan include unemployment coverage of employees of
public agencies. States that did not corngly with the federal amendment faced a loss of a federal
tax credit and an administrative subsidy.”’ The local agencies, knowing that federally mandated
costs are not eligible for state subvention, argued against a federal mandate. The local agencies
contended that article XIII B, section 9 requires clear legal compulsion not present in the Federal
Unemployment Tax Act.*® The state, on the other hand, contended that California’s failure to
comply with the federal “carrot and stick” scheme was so substantial that the state had no
realistic “discretion” to refuse. Thus, the state contended that the test claim statute merely
implemented a federal mandate and that article XIII B, section 9 does not require strict legal
compulsion to apply.”

The Supreme Court in City of Sacramento concluded that although local agencies were not
strictly compelled to comply with the test claim legislation, the legislation constituted a federal
mandate. The Supreme Court concluded that because the financial consequences to the state and
its residents for failing to participate in the federal plan were so onerous and punitive, and the
consequences amounted to “certain and severe federal penalties” including “double taxation” and
other “draconian” measures, the state was mandated by federal law to participate in the plan,*®

* Department of Finance v. Commission on State Mandates, supra,l 30 Cal.4th at page 731.
¥ Claimant’s comments, pages 32-34. (Exh. E.)

% Department of Finance, supra, 30 Cal.4th at pages 749-751.

27 City of Sacramento, supra, 50 Cal.3d at pages 57-58.

B Id. at page 71,

® Ibid.

%0 1d. at pages 73-76.
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The California Supreme Court applied the same analysis in the Department of Finance case and .
found that the practical compulsion finding for a state mandate requires a showing of “certain

and severe penalties” such as “double taxation” and other “draconian” consequences. The Court
stated the following:

Even assuming, for purposes of analysis only, that our construction of the term
“federal mandate” in City of Sacramento [citation omitted), applies equally in the
context of article XIII B, section 6, for reasons set below we conclude that,
contrary to the situation we described in that case, claimants here have not faced
“certain and severe ... penalties” such as “double ... taxation” and other
“draconian” consequences . ..

Staff finds that there is no evidence of “certain and severe penalties” or other “draconian”
consequences here. Requiring those community college and K-12 school districts operating
police departments on their campuses to either discontinue their historical practice or to absorb
the costs of complying with the new Penal Code statute does not in and of itself impose the kind
of “certain and severe penalties” described by the California Supreme Court. Nor does claimant
provide adequate evidence that those districts that have opted to operate their own law

enforcement agencies are practically compelled to continue to do so in order to provide safe
schools.

Thus, pursuant to statutory law, school districts and community college districts are neither
legally compelled to initially form their own police departments, nor to continue to provide their
own police departments and employ peace officers. That decision is solely a local decision.
Pursuant to the California Supreme Court, any statutory duties imposed by Penal Code section
148.6 that follow from such voluntary underlying activities do not impose a reimbursable state
mandate. In conclusion, the test claim legislation is not subject to article XIII B, section 6 of the
California Constitution for school district peace officer employers, and school districts are not
eligible claimants for the test claim statutes. '

Prior Commission Dectsions

- Claimant also argues that the Commission has previously approved reimbursement for school
peace officers, and to change now would be “arbitrary and unreasonable,” citing a list of
mandate claims: Peace Officer Procedural Bill of Rights (CSM-4499, decision adopted

Nov. 30, 1999); Threats Against Peace Officers (CSM-96-365-02, Apr. 24, 1997); Health
Benefits for Peace Officers’ Survivors (97-TC-25, Oct. 26, 2000); Law Enforcement Sexual
Harassment Training (97-TC-07, Sept. 28, 2000); Photographic Record of Evidence (98-TC-07,
Oct. 26, 2000); Law Enforcement College Jurisdiction Agreements (98-TC-20, Apr. 26, 2001);
and Sex Offenders: Disclosure by Law Enforcement Officers (97-TC-15, Aug. 23, 2001.)*

Preliminarily, staff notes that the Commission only specifically referenced school c}lgstricts as
eligible claimants in three of the seven Statements of Decision named by claimant.™ In the
remainder, the determination that school districts were eligible claimants was made in the

3! Department of Finance, supra, 30 Cal.4th at page 751.
32 Claimant comments, pages 29-31. (Exh. E.)
31 CSM-4499, CSM-96-365-02 and 98-TC-20.
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parameters and guidelines and was not supported by any legal analysis or conclusion in the
respective Statements of Decision.

Regardless, prior Commission decisions are not controlling in this case. Since 1953, the
California Supreme Court has held that the failure of a quasi-judicial agency to consider prior
decisions is nof a violation of due process and does not constitute an arbitrary action by the
agency. (Weiss v. State Board of Equalization (1953) 40 Cal.2d 772.) In Weiss, the plaintiffs
brought mandamus proceedings to review the refusal of the State Board of Equalization to issue
them an off-sale beer and wine license at their premises. Plaintiffs contended that the action of
the board was arbitrary and unreasonable because the board granted similar licenses to other
businesses in the past. The California Supreme Court disagreed with the plaintiffs’ contention
and found that the board did not act arbitrarily. The Court stated, in pertinent part, the following:

[Plaintiffs argument comes down to the contention that because the board may
have erroneously granted licenses to be used near the school in the past it must
continue its error and grant plaintiffs’ application. That problem has been
discussed: Not only does due process permit omission of reasoned administrative
opinions but it probably also permits substantial deviation from the principle of
stare decisis. Like courts, agencies may overrule prior decisions or practices and
may initiate new policy or law through adjudication. (/4. at 776.)

In 1989, an Attorney General’s opinion, citing the Weiss case, agreed that claims previously
approved by the Commission have no precedential value. Rather, “[a]n agency may disregard its
earlier decision, provided that its action is neither arbitrary nor unreasonable [citing Weiss,
supra, 40 Cal.2d at 777].” (72 Ops.Cal.Atty.Gen. 173, 178, fn. 2 (1989).)

Thus, prior Commission decisions are not controliing here. Rather, the merits of each test claim
must be analyzed individually. Commission decisions under article XIII B, section 6 are not
arbitrary or unreasonable as long as the decision strictly construes the Constitution and the
statutory language of the test claim statute, and does not apply section 6 as an equitable remedy.
(City of San Jose, supra, 45 Cal.App.4th at pages 1816-1817; County of Sonoma, supra, 84
Cal.App.4th at pages 1280-1281.) The analysis in this test claim complies with these principles,
particularly when recognizing the recent California Supreme Court statements on the issue of
voluntary versus compulsory programs that the Commission must now follow. Claimant
correctly-asserts that the Commission must have a rational or compelling reason for deviating
from prior decisions. Following controlling case law is such a reason. In addition, the
Commission followed this same analysis in its most recent decision regarding the issue of school
districts as eligible claimants for peace officer test claims.**

* The Statement of Decision on Peace Officer Personnel Records: Unfounded Complaints and
Discovery (00-TC-24, 00-TC-25, 02-TC-07, 02-TC-08) was adopted on September 25, 2003.
This decision denied reimbursement for two test claims on behalf of school district peace officer
employers filed by Santa Monica Community College District.
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CONCLUSION ' .

Staff concludes that Penal Code section 148.6, as added or amended by Statutes 1995, chapter
590, Statutes 1996, chapter 586, and Statutes 2000, chapter 289, is not subject to article XIII B,
.section 6 of the California Constitution in regard to this test claimant, and thus does not
constitute a reimbursable state-mandated program for school districts. No legal determination is
made regarding the test claim statutes as they apply to city and county peace officer employers.
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" COMMISSION ON STATE MANDATES — . ForOfficialUseOnly  cxyyimiT A

980 Ninth Street, Sulte 300
Sacramento, CA 95814 RECEIVED
(916) 323-3562 _ |
CSM 2 (1791) SEP 18 2102
. TEST CLAIM FORM ‘COMMISSION ON
- CaimNg, STATE MANDATES
Local Agency or School District Submitting Claim DZ-—TC—O‘:[

SANTA MONICA COMMUNITY COLLEGE DISTRICT

Contact Pergon ' . Telsphone Number

Keith B. Petersen, President Volce: 858-514-8605
5ixTen and Associates Fax: 858-514-85845

Claimant Address
Cheryl Miller
Santa Monica Community Coliege Dastnct
1900 Pico Avenue
Santa Monica, Callfornia 90405-1628

Representative Organization to be Notified '

Dr. Carof Berg, Consuitant, Education Mandated Cost Network  Voice: 918-448-7517 ¢
c/o School Services of Galifomnia Fax. 816-446-2011

1121 L Street, Sulte 1060 -

Sacramento, CA 95814 . ..

Qﬂs clalm slleges the existance of a reimbursable state mandated program within the meaning of section 17644 of the
overnment Code and section 8, article Xl 8 of the California Constitution. This test claim Is fled pursuant to section
175 of the Go G
_Identify spechic section(s) of the chaptered blll or executive order alleged 1o contain a mandats, including the particular
statutory code citation(s) within the chaptared bil, if applicable.

False Reports of Pollce Misconduct (K-14)
Chapter 2889, Statutes of 2000 -
Chapter 588, Statutes of 1986 Penal Code Section 148.6

" Chapter 590, Statues of 1995 S

IMPORTANT: PLEASE SEE INSTRUCTIONS AND FILING REQUIREMENTS FOR COMPLETING TEST CLAIMON -
THE REVERSE SIDE,

Name and Title of Authorized Representative - Telephona Nn.

~ Cheryi Miffer : (310) 434-9221
Assoclate Vice President - Business Services . FAX  (310)434-3607
Signature of Authorized RepresentatiVe ' ' ~ Date

Chongl, bl homdm
y L . o :
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Claim Prepared By,

Keith B. Petersen

SixTen and Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Voice: (858) 514-8605

Fax: (858) 514-8645

BEFORE THE
COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA -

Test Claim of: No. CSM.

)
)
Santa Monica Community College ) Chapter 289,' Statutes of 2000
District ) . Chapter 586, Statutes of 1996
Y~ Chapter 590, Statutes of 1995
) v
)
)
)

Test Claimant.

Penal Code Section 148.6

Ealss Réports of Polics Misconduict ~
(K-14)

" TEST CLAIM FILING

' PART . AUTHORITY FOR THE CLAIM
The Commission on State Mandates' has the authority‘ pursuant to Government
Code Section 17551(a) to :...hear aﬁd decide upon a claim by .a loqg[ agency or school
district that the local -agency or school district is entitled to be reimbursed by the state for
costs mandated by the state as required by Section 6 6f Article Xlll B of the California

Constitution.” Santa Monica Community College District is a “school district’ as defined
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Test Claim of Santa Monica Community College District
239__Q.E§!§§_B§EQI1M.E_ILMM§QQDQUQMISJAI

in Government Code section 17518, 1

PART Il. LEGISLATIVE HISTORY OF THE CLAIM
fhis test claim alleges mandated costs reimbursable by the state for school
districts and community college districts to establish policies and brocedures to be
followed upon receipt of-a report alleging misconduct against a district peace officer and
to require each complainant, who ﬁlt_‘as an allegation of misconduct against a district

peace officer, to read and sign an advisory available in multiple languages in statutory

format. _
SECTION 1. LEGISLATIVE HISTORY PRIOR TO JANUARY 1, 1975

Prior to January 1, 1975 there was no requirement that schoo! distri¢ts establish
ar follow policies and procedures upon receipt of a report alieging miscanduct against a
district peace officer. In addition there was no requirement for each complainant, who
files an attegation bf misconduct against a district peace officer, tt: read and sign an
advisory, which shall be available in multiple languages in Statutory format.
SECTION 2. LEGISLATIVE HISTORY AFTER JANUARY 1, 1975

Chapter 590, Sta_tdtes of 1995, Section 1, added Penal Code Section 148.62

1Gowemmeant Code Sectton 17519, as added by Chapter 1459/84:

“School district” means any school dlstnct, communlty co!lege district, or county
superintendent of schools.”

?Penal Code Section 148, 6 added by Chapter 590, Statutes of 1995 Section 1:

“(a)y Every person who fi Ies any report of misconduct agamst any peaoe officer,
as defined in Chapter 4,5 (commencing with Section 830} of Title 3 of Part 2, knowing
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Test Claum of Santa Momca Commumty College DIStﬂCt

which provides thatvevery person who files a report of misconduct against a peace
officer, knowing the aliegation to be false, is guilty of a misdemeanor., Subdivision (b)
requires all law enforcement agencies accepting an allegation of misconduct against a
peace officer to requirs the complainént to read and sign an advisory of their rights and
of the criminal consequences of a false complaint. Therefore, for the first time, each
school district which has peace officers® is required to obtain from a complainant, who ;
files an allegation of miscanduct against a district peace officer, to read and sign an

advisory of their rights and the criminal consequences of a false compiaint.

the allegatton to be false, is guilty of a misdemeanor.

(b) Any law enforcement agency accepting an allegatron of misconduct against a
peace officer shall require the complalnant to read and sign the following advisory, all in
boldface type:

YQU HAVE THE RIGHT TO MAKE A COMPLAINT AGAINST A POLICE OFFIGER
'FOR ANY IMPROPER POLICE'CONDUCT. CALIFORNIA LAW REQUIRES THIS
AGENCY TO HAVE A PROCEDURE TQ INVESTIGATE CITIZENS' COMPLAINTS.
THIS AGENCY MAY FIND AFTER INVESTIGATION THAT THERE IS NOT ENOUGH
EVIDENCE TO WARRANT ACTION ON YOUR COMPLAINT; EVEN IF THAT IS THE
CASE, YOU HAVE THE RIGHT TO MAKE THE COMPLAINT AND HAVE IT
INVESTIGATED IF YOU BELIEVE AN OFFICER BEHAVED IMPROPERLY. CITIZEN
COMPLAINTS AND ANY REPORTS OR FINDINGS RELATING TO COMPLAINTS
MUST BE RETAINED BY THIS AGENCY FOR AT LEAST FIVE YEARS. ITIS -
AGAINST THE LAW TO MAKE A COMPLAINT THAT YOU KNOW TO BE FALSE. IF
YOU MAKE A COMPLAINT AGAINST AN OFFICER KNOWING THAT IT IS FALSE,
YOU CAN BE PROSECUTED ON A MISDEMEANOR CHARGE
I have read and understood the above statement.

Complaina‘nt” )

s Membears of a community college police department and persons
employed as members of a school district police department are peace officers. Een_al
Cade Section 830,32
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Test Clalm of Santa Momca Commumty College Distnct

Chapter 586, Statutes of 1996, Section 1, amended Penal Code Section 148.6*
to add subdivision (b) which provides that any person who files a false civil claim or lien
against a peace officer's property with the intent to harass or dissuade, is guilty of a -

misdemeanor and made technical changes.

‘Penal Code Section148.6, added by Chapter 590, Stétutes of ;1995. Section 1,
as amended by Chapter 586, Statutes of 1996, Section 1:

*(a) - (1) Every parson who files any repert allegation of misconduct against any
peace officer, as defined in Chapter 4.5 (commencing with Section 830) of Title 3
of Part 2, knowing the allegation to be false, is guilty of a misdemeanor. -

(2) Any law enforcement agency accepting an allegation of misconduct
against a peace officer shall require the complainant to read and sngn the
following advisory, all in boldface type:. : e

YOU HAVE THE RIGHT TO MAKE A COMPLAINT AGAINST A POLICE OFFICER
FOR ANY IMPROPER POLICE CONDUCT: CALIFORNIA LAW REQUIRES THIS -
AGENCY TO HAVE A PROCEDURE TO INVESTIGATE CITIZENS' COMPLAINTS.

AGENCY MAY FIND AFTER INVESTIGATION THAT THERE ISNOTENOUGH
EVIDENCE TO WARRANT ACTION ON YOUR COMPLAINT; EVEN IF THAT IS THE
CASE, YOU HAVE THE RIGHT TO MAKE THE COMPLAINT AND HAVE IT' -
INVEST!GATED IF YOU BELIEVE AN:OFFICER BEHAVED IMPROPERLY. CITIZEN -
COMPLAINTS AND ANY REPORTS OR FINDINGS RELATING TO COMPLAINTS -~
MUST BE RETAINED BY THIS AGENCY FOR AT LEAST FIVE YEARS. [T1S: . -
AGAINST THE LAW TO MAKE A COMPLAINT THAT-YOU KNOW TO BE FALSE. IF
YOU MAKE A COMPLAINT AGAINST AN-OFFICER KNOWING THAT IT IS FALSE
YOU CAN BE PROSECUTED ON A MISDEMEANOR CHARGE

| have read and understood the above statement. -

Complainant
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B9/00 Fal orts of Poli i -14

Chapter 289, Statutes of 2000, Section 1, amended Penal Code Section 148.65
to add subparagraph (3) 1o subdivision (a) to require that the advisory be available in
multiple languages. THerefore. for the first time, school districts are required to provide

advisories in multiple languages.

PART Ill, STATEMENT‘ OF THE CLAIM

Penal Code Section.148.6, added by Chapter 590, Statutes of 1995, Section 1,
as amended by Chapter 289, Statutes of 2000, Segtion 1: -

“(a) . (1).Every person who files any allegation of misconduct against any peace
officer, as defined in Chapter 4.5 (commencmg with Section 830) of Title 3 of Part .
2, knowing the allegation to be false, is guilty of &8 misdemeanor, -

(2) Any law enforcement agency accepting an allegation of misconduct
against-a peace officer shall require the ccomplalnant to.read and S|gn the -
following advisory, ali in boldface typa: - -

YQU HAVE THE RIGHT TQ MAKE A COMPLAINT AGAINST A POLlCE OFF ICER
FOR ANY IMPROPER POLICE CONDUCT. -CALIFORNIA LAW REQUIRES THIS
AGENCY TO HAVE A PROCEDURE TO INVESTIGATE CITIZENS' COMPLAINTS.
YOU HAVE A RIGHT TO-A WRITTEN DESCRIPTION OF THIS PROCEDURE. THIS
AGENCY MAY.FIND AFTER INVESTIGATION THAT: THERE IS NOT ENOUGH
EVIDENCE TO WARRANT ACTION ON YOUR COMPLAINT; EVEN IF THAT IS THE
CASE, YOU HAVE THE RIGHT TO MAKE THE COMPLAINT AND HAVE IT
INVESTIGATED IF YOU BELIEVE AN OFFICER BEHAVED IMPROPERLY. CITIZEN
COMPLAINTS AND ANY REPORTS;OR FINDINGS RELATING TO COMPLAINTS
MUST BE RETAINED 8Y THIS AGENCY FOR AT LEAST-FIVE YEARS. IT IS -
AGAINST THE LAW TO MAKE A COMPLAINT THAT YOU KNOW TO BE FALSE. IF
YOU MAKE A:-COMPLAINT AGAINST AN OFFICER KNOWING THAT [T IS FALSE,
YOU CAN BE PROSECUTED ON A MISDEMEANOR CHARGE S

| have read and understood the above statement. -

Complamant , |
3 " & avai . e Ia
(b) Every parson wha files a civil clalm against a peace officer or a lien against
his or her. property knowing the claim or lien ta be false-and with the intent to harags or
dissuade the officer from carrying -out has or her official duties; is guilty of a . .
misdemeanor. This section applies only to clanms pertammg to-actions that arise in the
course and scope of the peace officer's dufies.”-
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Reports of Police Wisconauct (K-

SECTION 1. COSTS MAN}DATED BY THE STATE
The Statutes and Penal Code Section referenced in this test claim result in
school districts incurring costs mandated by the state, as defined in Government Code
Section 17514%, by creating new state-mandated duties related to the uniquely
governmental function of providing public services to students and these statutes apply
to school districts and do not apply generally to all residents and entities in the state’.
The nev;/ duties mandated by the state upon school districts, community offices 6f
education and community colleges require state reimbursement of the direct and indirect
costs of labor; material and supbliés. data prooéssing services and software, contracted
services-and consultants, equipment and capitél‘ assets, staff and student training and

travel to implement the following activities:

A) To establish written policies and procedures, and periodically update those

éGovernment Code Section 17514, as added by Chapter 1459, Statutes of 1984:

“‘Costs mandated by the state’ means any increased costs which a local agency
or school district is required to incur after July 1, 1980, as a result of any statute enacted
on or after January.1, 1975, or any executive order implementing any statute enacted in
or gfter January 1, 1975, which mandates a new program or higher level of service of an

existing program within the meaning of Section 6 of Article Xlii B of the California
Constitution.” . - =

" ."Public schaols are a Article.XIIl B, Section & “program,” pursuant to Long
Beach Unified School District v, Stafe of Caiifornia, (1990)-275.Cal.Rptr. 449, 225
Cal.App.3d 155: “In the instant.case, although numerous private schools exist,. .
education in our society is considered to be a ‘peculiarly government function. (Cf.
o:1 8y Fire Protection Dist, V, State of Califomia (1987) 190 Cal.App.3d at p.
537) Further; public education is administered by local agencies to provide service to the
public. Thus public education constitutes a ‘program’ within the meaning of Section &.*
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complaints of peace officer misconduct to sign a required advisory,
pursuanf to Penal Code Section 148.6, subdivision (a).

B) | To require each person making a complaint of peace officer misconduct to
.read and sign a prescribed advisory statement advising them of their rights
and of the ciminal consequences of a false report, pursuant to Penal
Code Section 148.6, subdivision (aj. .

C)  To transcribe and make available the prescribed advisory in muitiple

_ languages, pursuant to Penal Code Section 148.6, subdivision (a)(3).

D) To train district peace officers.and district police officer personnel in the

policies and procedures of the district in receiving complaints alleging

peace officer mis¢onduct, pursuant to Penal Cods Section 148.6.

SECTION 2. EXCEPTIONS TO MANDATE REIMBURSEMENT

None of the Government Code Section 17556° statutory exceptions to a finding of

3Government Cdde Section 17558 as last amended by Chapter 589, Statutes of
1988: e . :

“The commission shall not find costs mandated by the state, as defined in Section
17514, in any claim submitted by a local agency or schoo! district, if, after a hearing, the
commission finds that:

(@)  The claim is submitted by a local agency or schoot district which requested
legislative authority forthat local agency or school district to implement the program -
specified in the statute, and that statute imposes costs upon'that local agency or scheol
district requesting legislative authority. A resolution from the governing body or a lettér
from a delegated representative of the governing body of a local agency or school™  *
digtrict which requests authorization for that local agency or schoo! district to-implement -
a given program shall constitute a request within the meaning of this paragraph.
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costs mandated by the state apply to this test claim. Note. that to the extent school
districts may have previously performed functione_. similar to those mandated by the
' referenced code sections, such efforts did not establish a preexisting duty that would
relieve the state of its constitutional requirement to later reimburse school districts when
these activities became mandated.’
SECTION 3. FUNDING PROVIDED FOR THE MANDATE-D PROGRAM

No funds are appropriated by the state for reimbursement of these costs

mandated by the state and there is no-other provision of law for recovery of costs from

(b}  The statute or executive order affirmed for the state that which had been
declared existing law or regulation by action of the courts.

(¢) The statute or executive order implemented a federal law or _regulaﬁon and
resuited in costs mandated by the federal government, unless the statute or executive
order mandates costs which exceed the mandate in that federal law or regulation.

(d) -The local agency or school district has'the authonty to levy service
charges, fees, or assessments sufficient to pay for the mandated program or increased
level of service.

() The statute or executive order provides for offsetting savings to local
agencies or school districts which result in no net costs to the local agencies or school
districts, or includes additional revenue that was specifically intended to fund the costs
of the state mandate in an amount sufficient to fund the cost of the state mandate.

()  The statute or.executive order imposed duties which were expressly
included in a ballot meastire approved by the voters in a statewide election.

(@) The statute created a new crime or infraction, eliminated a crime or
" infraction, or changed the penalty for a crime or infraction, but only for that portion of the

statute relating directly to the enforcement of the crime or infraction.”

*Government Code Section 17565:

“If a local agency or school district, at its option, had been incurring costs which
are subsequently mandated by the state, the state shall reimburse the local agency or
school district for those costs incurred after the operative date of the mandate.”
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289/00 False Reports of Police Misconduct (K-14) .

any other source.

PART (V. ADDITIONAL CLAIM REQUIREMENTS

The following elements of this claim are provided pursuant to Section 1183, Title

2, Califomia Codé of Regulations:

Exhibit 1: Declaration of Eileen Miller, Chief of Police

Santa Monica Community College District
and

Declaration of Greg Bass, Director of Child Welfare and Attendance
Clovis Unified School District

Exhibit 2: Copies of Code Sections Cited
Penal Code Section 148.6

xhibit 3:  Copies of Statutes Cited

Chapter 289, Statutes of 2000
Chapter 586, Statutes of 1996

Chapter 590, Statutés of 1995
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Test Claim of Santa Monica Community College District
289/00 False Reports of Police Misconduct (K-14)

PART V. CERTIFICATION
| certify by my signature below, under penaity of perjury, that the statements
made in this document are true and complste of my own knowledge or information and

belief.

Executed on August ¢ _, 2002, at Santa Monica, California, by:

(Ul Snotion

Chery! whfler
Associate Vice President
Business Services

Voice: (310) 434-4224
Fax: (310) 434-3607

!

/ .
PART VI. APPOINTMENT OF REPRESENTATIVE

Santa Monica Community College District appoints Keith B. Petersen, SixTen and

Associates, as its representative for this test claim.

(Nl Tl Oy 30, 2002
Cheryl Mitfér ' {/ Date

Associate Vice President
Business Services

111




112

" DECLARATIONS

- EXHIBIT 1




DECLARATION OF EILEEN MILLER
Santa Monica Community College District
Test Claim of Santa Monica Community College District
COSM No.

Chapter 289, Statutes of 2000
Chapter 586, Statutes of 1996
Chapter 590, Statutes of 1995
Penal Code Section 148.6
False Reports of Polica Mi et
1, Eitesn Miller, Chief of Police, Santa Monica Community College District, make
the following declaration and statement.
in my capacity as Chief of APoIice of the Santa Mohica Community College
District, | am responsible for supervising the handling of citizens’ complaints alleging
misconduct by peace officers empicyed by the school district. | am familiar with the
provisions and requirements of the Penal Code Section enumerated above,
This Penal Code section requires the Santa Monica Community College District
o
1) Pursuant to Penal Code Section 148.8, subdivision (a), to establish written
policies and procedures, and periodically update those policies and procedures,
concerning the requiremant to have citizens who file complaints of peace officer
misconduct to sign a reduired advisory. 4
2) Pui"suant to Penal Code Section 148.6, subdivision (a), to require each person
making a compiaint of peace officer misconduct to read and sign a prescribed

statement advising them of their rights and of the criminal consequences of a
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' Declaration of Eileen Mlller
Test Clalm of Santa Monica Community College District

289/00 False Reports of Police Misconduct

false report.
3) Pursuant to Penal Code Section 148.6, subdivision (a)(3), to make the prescn’bed
advisory available in multiple languages. |
4) Pursuant to Penal Code Section 14B'.6, to train district paéoa ofﬁcér-‘s»én;d district
police officer personnel in the policies and procedures of the district in receiving
complaints alleging peace officer misconduct.
It is estimated that the Santa Monica Community College District, to the extent
citizen complaints occur, will incurr approximately $200, or more, In staffing and other
costs to implement these new duties mandated by the state for which the school district

has not been reimbursed by any federal; state, or local government agency, and for

which it cannot otherwise obtain reimbursement.

The foregoing facts are known to me personaily. and, if so required, | could testify
to the statements made herein. | hereby declare under penalty of perjury that the
foregoing is true and correct except where stated upon information and belief and where
so stated | declare that | believe them-to be true.

EXECUTED this \_.2 day of ., 2002, at Santa Monica, California

/&WM

Eileen Mitier
., Chief of Police
Santa Monica Commumty College District
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DECLARATION OF GREG BASS
CLOVIS UNIFIED SCHOOL DISTRICT
Test Claim of Santa Menica Community College District

COSM No.

Chapter 289, Statutes of 2000

Chapter 586, Statutes of 1996

Chapter 590, Statutes of 1995

Penal Code Section 148.6

Ise Reports of Polj

l, Greg Bass, Director of Child Welfare and Attendance, Clovis Unified School
District , make the following declaration and statement.

In my capacity as Director of Child Welfare and Attendance for Clovis Unified
School District, | am the supervisor of the District Police Department and responsible for
sﬁpervising the handling of citizens’ complaints alleging misconduct by peace officers
employed by thé school district. | am familiar with the provisions and r'eqdi‘r’éniénts of
the Penal Code Section enumerated above.

This Penal Code section requires the Clovis Unified School District to:

1) Pursuant to Penal Code Section 148.6, subdivision (a), to establish written
policies and procedures, and peric\:dicaliy;update those policies and 'procedures. |
concerning the requirement to have citizens who file complaints of peace officer
misconduct to sign a required advisory.

2) . Pursuant to Penal Code Sectiori. -1“48.6”, subdivision (a), to require each person
making a complaint of peace officer misconduct to read and sign a prescribed

statement advising them of their rights and of the criminal consequences of a
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- Declaration of Greg Bass
Test Claim of Santa Monica Community College District

_289/00 False Reports of Police Misconduct

false report.
3) Pursuant to Pena! Code Section 148.6, sﬁbdivision (a)(3), to make the prescribed

advisory a\(ailable in multiple languages. |
4)  Pursuant o Penal Code Section 148.8, to train district peace officers and district

police officer personnel in the policies and procedures of the district in receiving |

complaints alleging peace officer misconduct.

it is estimated that the Clovis Unified School District, to the extent citizen
complaints occur, will incurr approximatély $200, or mare, in staffing and other costs t_q_y
implement these new duties mandated by the state for which the school district has nc;t
been reiml':ursqd by any federal, state, or local govemment agency, and for which it
cannot otherwisg obtain reimbursement. |

The foregoing facts are known to me personally and, if so required, | could testify
to the statements made herein. | hereby declare under penalty of perjury that the
foregoing is true and correct except where stated upon information and belief and where

so stated | dg_cl,are that | believe them to be true.

EXECUTED this A& _ day of ﬁ_%«_ 208

at Clovis, California

L

Director of Child Weifare and Attendance
Clovis Unified School District
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PENAL CODE, -~ . L ', § 148.6
. o ) : . AT Note #
arpést n taryahlcle. Peopls Hustaad.(App EDlst.
1999) L Qamp:m 78, 74 Oa!.App dth €10,

r

. § 149.5. Falae qllagatio;m of nﬂuunduet aninst paaca ofﬂcers, advlanry farm, uignnture, ch'll
L c alms lntended to. harpss of dissuade officer |

(a)(l) Evszv person who files- nny nl]egnﬁun of mﬂmnduct ngnfnst gagd nfﬂcer, as deﬂna& in
Chapter 4.5 (commancing. with Section B3O) of Title 8, of Part 2, lmnwlng a.llaga.tian bo ha false, is
. guﬂty ota migdemennor. .

< (2) Ahy law enforsement ngency accep an llegation of miaeunduct agninaﬁ [ psnca umeer ahall )
reulre the boﬁupla.imnt to read and sign the. ollovdng advisery, all In’ buldfue type:

YOU- HAVE THE RIGHT TO. MAKE A’ OOMPLAINT-AGAINST A POLICE OFFICER. F‘DR A.N'Y
- IMPROPER'POLIOE CQNDUOT. CALIFQRNIA LAW REQUIRES THIS-AGENCY TO.HAVE A
. PROCEDURE 70 INVESTIGATE CITIZEN® COMPLAINTS, YOU EAYE A RIGHT TO A WRIT.
TEN: DESCRIPTICN OF-THIE PROCEDURE, ‘THIS AGENCY MAY: FIND AFTER INVESTIGA-
TIGN: THAT THERB 18 NOT BNOUGH HVIDENCE TO. WARRANT ACTION ON YOUR OOM-
PLAINT: 'DVEN IF THAT.IS THE CASE, YOU HAVE THR RIGHT TO MAKD THE OOMPLAINT
AND HAVE IT INVESTIGATED IE. YOl BELIEVE ‘AN-OFFICER' BEHAVED IMPROPERLY.
CITIZEN -OOMPLAINTS AND ‘ANY: REPORTS OR FINDINGS RELATING TO GOMPLAINTS
MUST BE RETAINPD BY THIS AGENCY FOR AT-LHAST FIVE YHARS.". ,
1T'I8 AGAINST THE LAW.TQ MAKE'A-OOMPLAINT THAT YOU XKNOW TO BE F‘ALEE IF YOU- -

MAKE A COMPLAINT-AGAINST AN OFFICHR KNOWTNG THAT IT IS FALSE YOU GA.N BB

"FROSHECUTED ON 4 MISDEMEANDR CHARGE. .. . . :

I have rea.d a.nd undarsﬁaod the a.bwh ata.temhht. . "-’f e - A R N RR

MR I P

: Gomplninm g o SR
~/(8) The ad\dsa . ahnll be: ws.{lahie ln multl 3 lan e L

('h) Every perann who flea 8 olVil’ elalm against & pdacs’ u&lcer Yy lierL agn.!nst h.fn o hqr prﬁparia{ '
mowing tha,clatm or lefi to:be fnlasn.ndwiththalntqntwharmur dissunde the o esrﬁ'omea.m,'in"

out his.or her officlal dutles, is gullty of a tmisderneatior, This sacuon applles onJy to alsims pertnl'nlng to

. getlons that arlse in the courde and scopa of the peace officar's duﬂ
(Amended by Bf“atA.BDDD 8¢ 239 (E.B BlBB). ] 1.] 2 Iy
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Section 25354 notme of tharequest or- proposal shallbepromded to the person slibmitti
.mfonnatwr_l - The notice ‘shall indicate:the form’ in ‘which the information is to- be T

.which. to respond. to, t.he nptace to juatify the claim of. con.fideni:ua.hty on each. sp o
. information - covered by ‘the- notice’ on- the” basxs ‘that pubhc dna,closure # the spemﬁc
. information’ would: resilt in unfair competxﬁve d:sa,dvahtage to the pers

,mi’onnahon ' .

(2) The co.'.mmzssmn ghall conmder the reSpondent's Submatta.l m '- E :. ing

.A.\

phra:grap (1) ot (2) 5 Sabdivision ()" -- mfo:‘maon provlded pu.rsuant tq
. ‘siibdi¥ision (H) of Section 25354; né.Lth 3 f.he eommnm?n nor a.m} employee of the comnuasmn
-may do any of the fo]lowmg' B : e

‘,i

--purpbﬁﬁsffdi'"w}nch_iﬁ'l_si sup‘ b

e

R :subdwlsmn (h) of Segtion 25354 caq: be 1dent|ﬁed

LoR(8) Pérmt i1yhe other: than™ cormmsmoﬁ memberé and, emxj]o“ye‘es df the common to :
',éxanuné tHe«ip 'dual répdrbs ‘provided sthder paragraph (1) or: (2) nf‘ suhdiﬁawri Ia') of .
Sechon 253547 ahder sitbdivision (hy if Seietion 2F35E 7L 7 ¥

. ' {g} Nojithstariding’any other provision of law, the conrissioh ‘may dlst'.ldle conﬁdenhal

. fnfee 81 réceived’piraiiant to subdvisionCay of Sectior-25310.4 or ‘Sectioh 26354 to the

- Staty” i Resqmes Board if-the state bourd dgress to'keep the informiaion confidential.

1 respeit o, the infortmation ii: reeéxves,, the- ‘stb.te baard shaJI be su’baeut be' al pex‘unént

fravisions of €18 sedtiony [ wI{ e e et i At ~ _ S

,-.:
P ta J

L. . X . - __}__. Ny
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. .PEAGE OFFICERS—MISGQNDUM ALLEGATIQNS—ADWSORY*

CHAPTER 289

LA IR B . RS
(LR KA i 4

"AN ACT to arnend Sectmn 1486 nf the Peﬂal Cnde xelatmg to law enforcement. e , -

R
! CEE A NN

[Fi]ed ‘mth Secretary oﬁ Sta.te September 1 2000 ] R

LEGISLA.TIVE COUNSEL’S DIGEST

SB 2138 PoIa.nco Law enforcemént complamts of mmconduct

(1 Emstmg law rcmdes that-every’ person who ‘filés any aJIegat\on df misconduct a.gmnat B
. any -peace officer, as bt a5’ defined; knowing the allegation o be false, is guiity of a misdémeanor, _
-and. reqiires any’ law- enforcémment -agéncy aeceptnng dn " allegation 'of mscont_iuct agmnat ‘8
pehice officer to require the complainaiit to éad and sigrl 'specified advisery. < .

- Addilons: or changes ridicatad: ‘hvmnde_ll-l% daletlun& by asterliks’* siae e 2105 ,

L.




Complamant

Ch. 289. ', T STATUTES OF-2000

‘ Thls bill 'weuld require this adweory to be availahle in multzple languages: By mcrea.emg

duties unpoeed on local law enforcement agenmee, thJe hﬂl would xmpoee a state-mandated
. local program. .. .- .

[¢4) The Cahforma Conetltuhon reqmree the etate to rennburee local agencies and school

districts for certain costs mandated by the state.. Statutory provisions establish proceduree'
. for malong that reimbursement, including the creation of a State Mandates Claims Fund to’

pay the costs of mandates that.do not exceed $1 000, UOD etatemde and other procedures for

: clanns whose etatemde coets exceed $1,000, 000

' This bill Would.prowde that 1f the Conn‘niemon on State Mandates deterrmnes that the bx]l :

- eontains costs mandated by the state, relmbureement for those costs ehall Be made pursuant
* to these statutory provmons : : S .

The people of the State of Calu’omm do e'n.a.cf. as foZLows

SEGTIDN 1 Sectmn 148 6 of the Penal Code is amended to read

148, 8. (a)(l) Every pereon who ﬁlee any . allega‘aon of. rmeconduct agamet any peace
officer; asdefined in Chapter 4.5 (commencmg with Sectmn 830) of 'I‘ztle 3 of Part 2 knowmg
“the allegatlon to’ he false, is guilty ofa xmsdemeanon T :

1 (2) A.ny law enforcement agancy accepimg an: allegatlon of rmsconduct agamet a. peace '

"officer shall reqmre the complamant to read and elgn the i‘ollowmg advrsory, ‘aJl m holdface

e

YOU H.AVE THE RIGHT TO MAKE A COMPLAINT AGAINST A POLICE OFFICER .
*FOR ANY IMPROPER: POLICE ‘CONDUCT. CALIFORNIA LAW REQUIRES THIS °

AGENCY T0O HAVE A PROCEDURE TO INVESTIGATE CITIZENS COMPLAINTS.”
¥OU HAVE A RIGHT-TO- A"WRITTEN DESCRIPTION OF THIS. PROCEDURE. THIS -

" AGENCY MAY FIND-AFTER INVESTIGATION THAT THERE IS-NOT.ENOUGH -
- “EVIDENCE TQ 'WARRANT' ACTION.ON YOUR COMPLAINT; EVEN IF THAT IS
. 'THE. GASE, YOU HAVE THE-RIGHT TO MAKE:THE. COMPLAINT AND HAVE IT.
.- INVESTIGATED IF YOU BELIEVE AN.OFFICER BEHAVED IMPROPERLY.:CIPI- .
"_ZEN COMPLAINTS.: AND -ANY. REPORTS OR - FINDINGS: RELATING-TQ COM- .
o 'PLAINTS MUST BE RETAINED BY: THIS AGEI\ICY FOR- AT LEA.ST FIVE YEARS E

*TF zIS AGAINST 'I‘HE LAW TO MA.KE A GOMPLAINT THAT YOU KNOW TO 'BE
" FALSE. IF YOU MAXE A*COMPLAINT AGAINST AN OFFICER kK.NO‘;?\,’.II\TC:‘?11‘HAT IT. .
I8 FALSE YOU CAN BE PROSECUTEB ON A MISDEMEAN OR CHARGE e

’ I have read and underetood the above statement

FEERE I T

(3) The adV'lSOI'Y shall be avaﬂable m%ultlple Ia.ng'uages .' e '
(b) Every persop who ﬁlee 8. &ivil elaim: agamet a. peace ofﬁcer or a hen agamet h1e or her,

e property knowing the.claim.or lien to be false and with the intent to harass or:dissuade the. -
- officer from carrying out his -or her official duties, is gtulty of a misdemeanocr. . This. section

" -applies only'to claims pertaamng to actxons that arise. in the course. and. ecope of the peace
. -officer’s dutiés. : . .

SEC. 2; Notwrthstandmg Sectlon .17610 of the Government Code if the Comnneelon on-

~ State Mandates determines that this dct.contains costs mandated bythe state, reimbiursement.,
to, local . agencies .and schoa) districts -for those costs shall-be made pursuant to Part.7

(commencmg with Section 17500)- of. Divisioni 4 of Title'2 of the Governnient Code. If: the

T STAtaWide cost oL the ¢laim for Felmbursement goes net exeeed one mllhen dollare ($1 000; 000) . I
‘ rermbursement shall; he made from the State- Mandates Claims Fund. ..

“2106 . . - Adtiions: or chanpes dndicated-by andetine; delstors.by astarisl(s frh
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BILL NUMBER: AB 2637 CHAPTERED 08/17/96 '

CHAPTER See

FILED WITH SECRETARY OF STATE -~ SEPTEMBER 17, 1946
APPROVED BY GOVERNGR SEPTEMBER 15, 1996

PASSED THE SENATE  AUGUST 15, 1p9é

PASSED THE ASSEMBLY  MAY 29, 1896

AMENDED IN ASSEMBLY  APRIL 29, 1596

INTRODUCED BY Assembly Member Bowler

FEBRUARY 21, 1996

An act to amend Section 148.6 of the Penal Code, relating to peace
cfficers.

LEGISLATIVE COUNSEL'S DIGEST

BB 2637, Bowler. Peace offilcers: false claims.

Existing law makes it a misdemeanor to file an allegation of
misconduct agailnst any peace. officer, knowing the allegation to be
false.

This bill would make it a misdemeancr to file a civil actien
against any peace cfficer or a lien against his or her property,
knowing the claim or lien to be false and with the intent to harass
or dissuade the officer from carrying out his or her official duties.

The bill would provide that this provision applies only to claims
pertaining to actions that arise in the course and scope of the peace
officer's duties. By creating a new crime, the bill would impose a
state-mandated local program.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the
state, Statutory prOV151ons establish procedures for making that

reimbursement.

This bill would provide that no reimbursement ls required by this
act for a speclfied reason.

THE PEQOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLiOWS:

SECTION 1. Section 148.6 of the Penal Code is amended to read:

148.6. (a) (1) Every person who files any allegation of
misconduct against any peace officer, as defined in Chapter 4.5
(commencing with Section 830) of Title 3 of Part 2, knowing the
allegation to be false, is guilty of a misdemeanor.

(2} Any law enforcement agency accepting an allegation of
misconduct against a peace officer shall require the complainant to
read and sign the following advisory, all in boldface type:

YOU HAVE THE' RIGHT TO MAKE A COMPLAINT AGAINST A POLICE OFFICER FOR

ANY IMPROPER POLICE" CONDUCT. CALIFORNIA LAW REQUIRES THIS AGENCY TO

HAVE A PROCEDURE TO INVESTIGATE CITIZENS' CCMPLAINTS. YOU HAVE A

RICHT TO A WRITTEN DESCRIPTION OF THIS PROCEDURE. THIS AGENCY MAY

FIND AFTER INVESTIGATION THAT THERE IS5 NOT ENOUGH EVIDENCE TO WARRANT
" ACTION ON YOUR COMPLAINT; EVEN IF THAT IS THE CASE, YOU HAVE THE

RIGHT TO MAKE THE COMPLAINT AND HAVE IT INVESTIGATED IF YOU BELIEVE

AN OFFICER BEHAVED IMPROPERLY. CITIZEN COMPLAINTS AND ANY REPORTS OR : .

FINDINGS RELATING TO COMPLATNTS MUST BE RETAINED BY THIS AGENCY FOR

AT LEAST FIVE YERRS.

IT IS AGAINST THE LBW TO MAKE A CCMPLAINT THAT YOU KNOW TO BE FALSE.

1F YOU MAKE A COMPLAINT AGAINST AN QFFICER KNOWIHG THAT IT IS FALSE,

122
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YOU CAN BE PROSECUTED ON A MISDEMEANCR CHARGE.

. I have read and understood the.above statement.

http.//www.leginfo.ca. gov/cgi-bin/statquery 123

Complainant

{b) Every person who files a civil claim against a peace officer
or a lien against his or her property, knowing the ¢laim or lien to
be false and with the intent to harass or dissuade the officer from
carrying out his or her official dutiles, is guilty of a misdemeanor.
This section applies only to claims pertaining to actions that arise
in the counrse and scope of the peace officer's duties.

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article XIIIB of the California Constitution because the

-only costs that may be incurred by a local agency or school district

will be lncurred because this act creates a new crime or infraction,
eliminates a crime or infraction, or changes the penalty for a crime
or infraction, within the meaning of Section 17556 of the Government
Code, or changes the definition of a crime within the meaning of
Saction 6 of Article XIIIB of the California Constitution.
Notwithstanding Section 17580 of the Geovernment Code, unless
otherwise specified, the provisions of this act shall become

operative on the same date that the act takes effect pursuant to the
California Constituticn.

7/10/02
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BILL NUMBER: AB 1732  CHAPTERED 10/04/95

CHAPTER 590

FILED WITH SECRETARY OF STATE OCTOBER 4, 1995
. APPROVED BY GOVERNCR OCTOBER 4, 18995

PASSED THE ASSEMBLY SEPTEMBER 5, 1995

PASSED THE SENATE  AUGUST 24, 1995

AMENDED IN SENATE JULY 19, 1995

INTROCDUCED BY Assembly Member Boland
FEBRUBRY 24, 1995

An act to add Section.14B.6 to the Penal Code, relating to false
reports of police‘misconduct.

+

LEGISLATIVE COUNSEL'S DIGEST

AB 1732, Boland. False reports of police misconduct. )
EFxisting law makes it a misdemeanor to knowingly make a false
report that a felony or misdemeancr has been committed to specified
peace officers or employees of specified state and local agencies

assigned to accept reports from citizens.

This bill would make it a misdemeanor to file an allegation of
misconduct against any peace officer, knowing the report to be false.
Any law enforcement agency acceptlng an allegation of misconduct
would be required to have the complainant read and sign a specified
information advisory. The bill would impose a state-mandated local

program by creating a new crime and imposing additional duties on
local agencies, )

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the
state. Statutory provislons establlsh procedures for making that
reimburgement, including the creation of a State Mandates Claims Fund
to pay the costs of mandates that do not exceed $1,000,000 statewide
and other procedures for claims whose statewlde costs exceed
51,000,000, .

This bill would provide that with regard to certain mandates no
reimbursement 1s required by this act for a specified reason.

With regard to any other mandates, this bill would provide that,
if the Commission on State Mandates determines that the bill contains
costs mandated by the state, reimbursement for those costs shall be
made pursuant to the statutory provisions noted above.

THE PEOPLE OF THE STATE OF CALIFORNIA DO ENACT AS FOLLOWS:

SECTION 1. Section 148.6 is added to the Penal Code, to read:
148.6. (a) Every person who files any allegatlon of misconduct
against any peace officer, as defined in Chapter 4.5 {commencing with
Section 830) of Title 3 of Part 2, knowing the report to be £false,

is guilty of a misdemeanor. _

(b) Any law enforcement agency accepting an allegation of
misconduct against a peace officer shall require the cgmplainant te
read and sign the following information advisory, all in boldface
gggeHAVE THE RIGHT TO MAKE A COMPLAINT AGAINST A POLICE OFFICER FOR
ANY IMPROPER POLICE CONDUCT. CALIFORNIA LAW REQUIRES THIS AGENCY TO
HAVE A PROCEDURE TQ INVESTIGATE CITIZENS' COMPLAINTS. YOU HAVE A
RIGHT TO A WRITTEN DESCRIPTION OF THIS PROCEDURE. THIS AGENCY MAY

s 124
hitp://www.leginfo.ca.gov/cgi-bin/statquery

7/10/02




' WAIS Document Retrieval Page 2 of 2

FIND AFTER INVESTIGATION THAT THERE IS NOT ENOUGH EVIDENCE TO WARRANT
ACTION ON YOUR COMPLAINT; EVEN IF THAT IS THE CASE, YOU HAVE THE
RIGHT TO MAKE THE CCMPLAINT AND HAVE IT INVESTIGATED IF YCQU BELIEVE
.AN OFFICER BEHAVED IMPROPERLY. CITIZEN COMPLAINTS AND ANY REPORTS CR
FINDINGS RELATING TO COMPLAINTS MUST BE RETAINED BY THIS AGENCY FOR
AT LEAST FIVE YEARS.
IT 1S AGAINST THE LAW TC MAKE A COMPLAINT THAT YOU KNOW TO BE FALSE.
IF YOU MAKE A COMPLAINT AGAINST AN OFFICER KNOWING THART IT IS FALSE,
YOU CAN BE PROSECUTED ON A MISDEMEANOR CHARGE.

I have read and understood the above statement.

Complainant

SEC. 2. No reimbursement is required by this act pursuant to
Section 6 of Article XIIIB of the California Constitution for certain
costs that may ke incurred by a local agency or school district
because in that regard this act creates a new crime or infraction,
eliminates a crime or infraction, or changes the penalty for a crime
or infraction, within the meaning of Section 17556 of the Government
Code, or changes the definition of a crime within the meaning of
Section 6 of Article XIIIB of the Califcrnia Constitution.

However, notwithstanding Section 17610 of the Government Code, if
the Commission on State Mandates determines that this act contains
other costs mandated by the state, reimbursement to local agencies
and school districts for those costs shall be made pursuant to Part 7
(commencing with Section 17500} of Division 4 of Title 2 of the
Govermment Code. If the statewlde cost of the claim for
refimbursement does not exceed one million dollars (§1,000,000),
reimbursement shall be made from the State Mandates Claims Fund.

Notwithstanding Section 17580 of the Government Code, unless
otherwise specified, the provisions of this act shall become

operative on the same date that the act takes effect pursuant to the
California Constitution.

http://www.leginfo.ca. govicgi-bin/statquery 125 7/10/02







EXHIBIT B

STATE OF CALIFORNIA

COMMISSION ON STATE MANDATES
880 NINTH STREET, SUITE 300

RAMENTO, CA 95814
E: (916) 323-3562
¥ (518) 445-0278

E-mall: csminfo@csm.ca.gov

September 20, 2002

Mr. Keith Petersen

SixTen and Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

And Aﬁ’é&ted State Agencies and Interested Farties (see enclosed mailing list)

Re:  False Reports of Police Misconduct (K-14), 02-TC-09
Santa Monica.Community College District, Claimant
Penal Code Section 148.6
Statutes 1995, Chapter 590 (AB 1732)
Statutes 1996, Chapter 586 (AB 2637)
Statutes 2000, Chapter 289 (SB 2133)

Dear Mr. Petersen:

’ Commission staff has reviewed the above-narned test claim and determined that it is complete,
A copy of the tést clai is beu:lg provided to affected state agencies and interested parhes
because of their iriterést in the Commission’s determination. -

The key issues bcfore thc Comnnssmn are:

o Dothe provwmns listed above i Impose a new prog'rarn or higher level of service within an
existing program upon local entities within the meaning of section 6, article XIII B of the
California Constitution and costs rnandated by the state pursuant to section 17514 of the
‘Government Code?

¢ Does Government Code section 17556 preclu_da the Commission from finding that any of
the test claim provisions impose costs mandated by the state?

The Commission requests your participation in the following activities concermng this test
claim:

s Informal Conference. An informal conference may be scheduled if requested by any
party. See Title 2, California Code of Regulations, section 1183.04 (the regulations).

» State Agency Review of Test Claim. State agencies receiving this letter are requested to
analyze the merits of the test claim and to file written comments on the key issues before
the Commission. Alternatively, if a state agency chooses not to respond to this request,
please submit & written statement of non-response to the Commission. Requests for
extensions of time may be filed in accordance with sections 1183.01 (c) and 1181.1 (g) of

. the regulations. State agency comments are due 30 days from the date of this letter.

127
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¢ Claimant Rebuttal. The claimant and interested parties may file rebuttals to state .
agencies’ comments under section 1183.02 of the regulations. The rebuttal is due
30 days from the service date of written comments.

» Hearing and Staff Analysis A hearing on the test claim will be set when the draft staff
analysis of the claim is being prepared. At least eight weeks before a hearing is
conducted, the draft staff analysis will be issued to parties, interested parties, and
interested persons for comment. Comments aré due at least five weeks prior to the
hearing or on the date set by the Executive Director, pursuant to section 1183.07 of-the
Commission’s regulations. Before the hearing, a final staff analysis will be issued.

* Mailing Lists. Under section 1181.2 of the Commission’s regulations, the Commission
will promulgate a malhng list of parties, interested parties, and interested petsons for
each test claim and provide the list to those included on the list, and to anyone who
requests a copy. Any written matefial filed on that ¢laim with the Commission shail be
simultaneously served on the other parties listed on thc mailing llst prowde by the
Commission.

« Dismissal of Test Claims. Under section 1183.09 of the, Comrrnssmn 8 regulatlons test
claims may be dismissed if postponed or placed on inactive status by the claimant for
" more than one year. Prior to dismissing a test claim, the Commission will provide 150
days notice and opportunity for other parties to take over the claim.

If the Commission determines that.a relmbursable state mandate exists, the clalmant is
responsible for subrmttmg proposed parameters and. gmdelmes for rmmbursmg all ehglble local ,
entities. All interested parties and affected state. agencies will be, given an opportunity to
comment on the claimant’s proposal before consideration and adoptmn by the Commission.

Finally, the Commission is required to adopt a statewide cost estitnate of the reimbuisable state-
mandated | program within 12 months of receipt of an amended test claim. - This deadline may be
extended for 1ip to six moiiths upon the reqiiest of elther the claimant or the Commission.

Please contact Nancy Patton at (916) 323-8217 if you have any questlons

- Assistant Executive Ditector

Enclosure: Copy of Test Claim

—_— OM
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Orlginal List Date: 091 19/2002

Last Updated: 09/19/2002
o List Print Date: 09/20/2002
Claim Number: 02-TC-09

Mailing Information Completeness Determmatmn

Mailing List -

Issue: False Reports of Police Misconduct (K-14)

Ms. Harmeet Barkschat,
Mandate Regource Services
H
" 5325 Elkhom Bivd.  #307
{ Sacramento CA 95842

;ITe!: {916) 727-1350  Fax: (9167271734
. .

Ms. Susan Geanacou, Senior Staff Attorney (A‘-IS)
Department of Finance

915 L Street, Suite 1190
Sacrarmento CA 95814

Tel: " (916)445-3274  Fax: (916) 327-0220

' Dr. Carol Berg,
, Education Mandated Cost Network

[ 1121 L Strset  Suits 1060
! Sacramento CA 95814

| Tet: (916) 446-7517

L

Fax: (916)446-2011

Mr. Keith Gmeinder, Principal Analyst (A-15)
Department of Finance

915 L Street, 6th Floor
Sacramento CA 95814

Tel: (916)445.8913  Fax: (016)327-0225

stte Chinn,
covery Systems

i 705-2 East Bidwell Street #294
Folsam CA 95630

Tel:  {916) 939-7901

Fax: (916)939-780}

! Mr. Mark Cousineau,

i County of Sen Bemardino
Office of the Auditor/Cantrofler-Recorder
222 West Hospitality Lane
Sen Bermardino CA 92415-00138

Tel: (909)386-8850  Fax: (909) 186-883C

—

1
| Executive Director,
! Californie Pence Officers’ Association

' 1455 Response Road  Suite 150
Secramento CA 95815

Tel: (916)263.0541  Fax: {918)000-0000

129

Mr. Micheel Havey, Bureau Chief (B-8)
State Controller's Office

Division of Accounting & Reporting

3301 C Street  Suite 500

Sacramento CA 95816

Tel: (916)445-8757  Fax: (916) 323-4807

Ms. Beth Hunter, Direc-mr
Centration, Inc.

B316 Red Oak Strest  Suite 101
Rangho Cucamonga CA 91730

Tel: (866)481-2642 Fax: (B66)481-5383

Mr. Leonard Kays, Esq,,

County of Los Angeles
Auditor-Controller’s Office

500 W.- Temple Strest, Room 603
Los Angeies CA 90012

Tel: (213)974-B564  Fmx: (213)617-8106




Original List Date: 09/’ 1 9/2002' Mailing Infnrmaﬂon Completeness Determmauon
Last Updated: 09/19/2002

ays 2 a0
List Print Date: 09/20/2002 Mallmg LlSt' '
Claim Number: 02-TC.09

Issue: False Reports of Police Misconduct (K-14)

Mr. Patrick Lenz, Executive Vice Chancellor _ . Ms. Sandy Reynalds, President
California Community Calleges e ' Reynolds Consulting Group, Ing,
1102 Q Street Suite 300 P.0. Box 987
Sacramento CA 958146549 Sun City CA 92586
Tel: (916)445-2738  Fax: (916) 323-8245 Tel: (909)672-9964 ' Fax: (909) 672-9963
Ms. Cheryl Miller, Associate Vice President - Businiess Services Ms. Gerry Shelton, Administrator  (E-8)
- Santa Maonica Community College District Department of Bducation
. School Fiseal Services
1600 Pica Blvd. 560 ) Streat  Suite 150
Sante Monice CA 90405-1628 - Sacramento CA 95814
Tel: (310)434-9221  Fax: (310)434-3607 " Claimant | - Tel: (D16)323-2068 Fax: (916)322-5102
" Mr. Paul Minney, _ Mr. Steve Shields,
E Spector, Middieton, Young & Minney, LLP Shields Consulting Group, Ihe.
7 Park Center Drive 1526 36th Street
. Sacramento CA 95825 ; Sacramento CA 93816
| Tel: (916)646-1400 Fax: {916)646-130D : Tel: (916)454-7310  Fax: (916) 454-7312
Mr. Arthur Palkowitz, Legislative Mandates Specialist . . Mr. Steve Smith, CEO
* San Diego Unified School District ' ) . Mandated Cost Systems, Inc.
. 4100 Normal Street  Room 3159 ' 11130 Sun Center Drive  Sulte 100
. San Diego CA 92103-8363 Rancho Cordova CA 95670 _
Tel: (619)725-7568  Fax: (619)725-7569 ’ Tel: (916)669-DBB8  Fax: (916) 669-0889
. Mr. Keith B, Petersen, President o . | Ms. Pam Stone, Legal Counsel
! SixTen & Associates MAXIMUS
i 5252 Balboa Avenue  Suite B07 | 4320 Aubum Bivd. Suite 2000
| San Diego CA 92117 . Sacramento CA 95841
' Tel: (B58)514-8605 Fax: (858)514-8645 - Claiment | Tel: (916)485-8102 Fax: (916)485-0111
130




Orliginal List Date: 09/19/2002 Maliting Information Completeness Determination

Last Updated: 09/19/2002
o List Print Date: 09/20/2002 Mallmg List

Claim Number: 02-TC-09
Issue: False Reports of Police Misconduct (K-14)

i Mr. David Wellhouse,
: David Wellhouse & Associates, Inc.

' 9175 Kiefer Bivd  Suite 121
Sacramento CA 95826

Tel: (916)368-9244  Fax: (916)368-5723 .

TO ALL PARTIES AND INTERESTED PARTIES h commission mailing liat is continuously updated as requests are received to include or remove any party or person on
the mailing list. A current mailing list is provided with commission correspondence, end a copy of the current mailing list is aveilable upon request at any time. Except
o5 proviiled otherwise by commission rule, when 8 party or interested party filss any written material with the cammission concerning a claim, it shall simultensously

serve 8 copy of the written materinl on the partics and intereated parties to the claim {dentified on the mailing list provided by the commissicn. {Cal. Code Regs., tit. 2, §
1181.2.) .
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October 21, 2002 | RECEIVED

Ms. Paula Higashi

Executive Director : T 2 4 0
Commission on State Mandates

980 Ninth Street, Suite 300 COMMISSION ON
Sacramento, CA 95814 ' STATE MANDATES

Dear Ms Higashi:.

# As requested in your letter of September 20, 2002, the Department of Finance has reviewed the
test claim submitted by the Santa Monica Community College District (claimant) asking the.
Commission to determine whether specified costs incurred under Penal Code Section 148.4, as
added or amended by Chapter 590, Statutes of 1995; Chapter 586, Statutes of 1986; and -
Chapter 289, Statutes of 2000, are reimbursable State mandated costs (Claim No. CSM-02-TC-
09 "False Reports of Police Misconduct”). Commencing with page 2, Part 2, of the test claim,
the claimant has identified the following new duties, which it asserts are reimbursable State
mandates:

» Establishing and updating written policies and procedures relating to-having citizens
filing comptlaints of peace officer misconduct sign an advisory form.

» Requiring each complainant to read and sign a prescribed advisory statement.

= Transcribing and making that form available in multiple languages.

s Training district police officers and personnel on the policies and procedures related to
receiving complaints of police misconduct.

As the resuit of our review of this test claim and Section 148.6 of the Penal Code, we have
concluded that a reimbursable State mandate has not been created by the amendments in
Chapter 590, Statutes of 1995; Chapter 586, Statutes of 1996; and Chapter 289, Statutes of
2000. '

Section 148.6 of the Penal Code does not require school districts to establish and update
written policies and procedures refated to advisory forms related to complaints against peace
officers, therefore, such costs are not reimbursable.

Education Code Section 72330 states “the governing board of a community college district may
establish a community college police department under the supervision of a community college
chief of police and....may employ personnel as necessary to enforce the law on or near the
campus of the community coliege.” Since the establishment of a community college police
department is undertaken at the discretion of the governing board of a community college
district, any new requirements and associated costs imposed upon community college police
departments are not reimbursable because the community college police department was
created at the discretion of the community college district.

The claimant asserts that Chapter 590, Statutes of 1995; Chapter 586, Statutes of 1996; and
Chapter No. 289, Statutes of 2000, created new duties related to the uniquely governmental
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function of providing publlc sarvices to students and do not apply generally to all resudents and
entities in the state. Although Section 148.6 of the Penal Code may result in additional costs to
school districts, those costs are not reimbursable because they do apply generally to all
residents and entities in the state. Section 1 (a) (2) of the test claim statute reads, in part; "Any
law enforcement agency accepting an allegation of misconduct against a peace officer shall
require the complainant to read and sign the following advisory...” [emphasis added].

Numerous local government agencies including cities, counties, and special districts employ
personnel classified as peace officers. Therefore, we believe the test claim statutes do not
result in reimbursable State-mandated costs.

Section 148.6 of the Penal Code does not require school districts to train district police officers
and.personnel on the policies and procedures related to receiving complaints of police
misconduct, therefore, such costs are not reimbursable.

Therefore, although Chapter 590, Statutes of 1995; Chapter 586, Statutes of 1996; and
Chapter 289, Statutes of 2000, may result in additional cests to school districts, those costs are
not reimbursable.

As required by the Commission’s -regulations, we are including a “Proof of Service” ihdidéﬁng ’
that the parties included on the mailing list which accompanied your September 20, 2002, letter
have been provided with copies of this ietter via elthar United States Mail or, in the case of other
state agencies, Interagency Mail Service.

If you have any questions regarding this letter, please contact Matt Paulin, F’nnmpal Program
Budget Analyst, at (218) 322-2263 or Keith Gmeinder, State mandates claims.coordinator for
the Department of Finance, at (916) 445-8913. .

Sincerely,

Connie Squires .

Program Budget Manager

Attachments

134




Attachment A

DECLARATION OF MATT PAULIN
DEPARTMENT OF FINANCE
CLAIM NO. CSM—02-TC-08

1. lam chrrently employed by the 'State of»délifomia. 'D:e'hjartment of Finance (Finance), am
familiar with the duties of Finance, and am authorized to make this declaration on behalf
of Flnanca

2. We concur that Chapter 289, Statutes of 2000, (SB 2133- Po!anco) sections relevant to
this claim are accurately quoted in the test claim.submitted by claimants and, therefore,
we do not restate them in this declaration. - :

3. Attachment B is a true copy of Finance's analysis of SB 2133 prior to its enaciment as
Penal Code Section 148.6, as added or amended by Chapter 580, Statutes of 1995;
Chapter 586, Statutes of 1996, and Chapter 289, Statutes of 2000.

| certify under penalty of perjury that the facts set forth in the foregoing are true and correct of
my own knowledge except as to the matters’ thereln stated as information or belief and, as to
those matters, | believe them to be true

"M&Q&b (O/{B(02

Matt Paulin _ at Sacramento, CA
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PROOQOF OF SERVICE

Test Claim Name:  False Reports of Police Misconduct
Test Claim Number: CSM-02-TC-08

l, the undersugned declare as follows:

| am employed in the County of Sacramento State of California, | am 18 years of age or older
and'not a party to the within entitied: fcause my busmess address is 91 5L Street, 8 Floor
Sacramento, CA 95814 o o . .

On October 17, 2002, | served the attached recommendation of the Department of Finance in
said cause, by facsimile to the Commission on State Mandates and by placing a true copy
thereof: "(1) to claimants and nonstate agencies enclosed in a sealed envelope with postage
thereon fully prepaid in the United States Mai! at Sacramento, California; and (2) to State
agencies in the normal pickup location at 915 L Street, 8 Floor, for lnteragency Mail Service,
addressed as follows _ ,

A-16 o | B-8

Ms. Paula Higashi, Executive Director State Controller‘s Off ice
Commission on State Mandates Division of Accounting & Reporting
980 Ninth Street, Suite 300 Attention: William Ashby
Sacramento, CA 25814 3301 C Street, Room 500
Facsimile No. 445-0278 Sacramento, CA 95816

B-29 Cheryl Miller

Legislative Analyst's Office Santa Monica Community College District
Attention: Marianne O'Malley : 1900 Pico Avenue

925 L Street, Suite 1000 Santa Monica, CA. 90405-1628
Sacramento, CA 95814

Keith B. Petersen Dr. Carol Berg

SixTen and Associates School Services of California
5252 Balboa Avenus, Suite 807 1121 L Strest, Suite 160

San Diego, CA. 92117 Sacramento, Ca. 95814

| declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that thls declaration was executed on October 17, 2002, at Sacramenta,
California. .

Mé@ég e
Meredith Campbell

136




“*

> STATE OF CALIFORNIA

EXHIBIT D
ARNOLD SCH

COMMISSION ON STATE MANDATES
880 NINTH STREET, SUITE 300

SACEAMENTO, CA 95814
P (018) 323-3562
F 6) 445-0278

E-mail: csminfo@csm.ca.gov

November 26, 2003

Mr. Keith Petersen

SixTen and Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

And Interested Parties and Affected State Agencies (See Enclosed Mailing List)

Re:  Draft Staff Analysis and Hearing Date
False Reports of Police Misconduct (K-14), 02-TC-09
Santa Monica Community College District, Claimant
Penal Code Section 148.6; Statutes 1995, Chapter 590 (AB 1732); Statutes 1996, Chapter 586
(AB 2637); Statutes 2000, Chapter 289 (SB 2133)

Dear Mr. Petersen:
The draft staff analysis of this test claim is enclosed for your review and comment,

Written Comments

Any party or interested person may file written comments on the draft staff analysis by Friday,
December 26, 2003. You are advised that comments filed with the Commission are required to be
simultaneously served on the other interested parties on the mailing list, and to be accompanied by a
proof of service, (Cal. Code Regs., tit. 2, § 1181.2.) If you would like to request an extension of time to
file comments, please refer to section 1183.01, subdivision (c)(1), of the Commission’s regulations.

Hearing

This test claim is set for hearing on Thursday, January 29, 2004 at 9:30 a.m. in Room 126 of the State
Capitol, Sacramento, California. The final staff analysis will be issued on or about Friday, January 8,
2004. Please let us know in advance if you or a representative of your agency will testify at the hearing,
and if other witnesses will appear. If you would like to request postponement of the hearing, please
refer to section 1183.01, subdivision (c)2), of the Commission’s regulations.

Please contact Katherine Tokarski at (916) 323-3562 with any questions regarding fhe above.

Sincerely,

%Mu e’
PAULA HIGA
Executive Director

Enc, Draft Staff Analysis
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SixTen and Associates EXHIBIT E
Mandate Reimbursement Services |

KEITH B. PETERSEN, MPA; JD, President Telephone: (858)514-8605

‘zsa Balboa Avenus, Sulte 807 Fax: (B58) 514-B645

an Dlego, CA 92117 _ E-Mail: Kbpsixten@ac!.com

December 24,2003 -

RFCEEVED

: DEC 23 2003
Paula Higashi, Executive Director = . P
Commissiori'ch State Mandates : COMM'SS!ON ON

980 -Ninth Strest, Suite 300 . ¢ - STATE MANDATES
Sacramento, CA.-- 958’14 ' o WE L R

yo-

Re: CSM No 02—TC 09 o --
Test Claim of Santa Monrca Cummumty College Drstnct

. Dear Ms. Higashi:

| have received the draft staff analysis to the above referenced test claim and. respond
on behalf of Santa Monica Communrty College District, test claifmant.

The sole. reason for Staff's recommendatron to the Commlssmn that it deny the test
clalm is that:

ferrnrng a school district police department and employing® peace
ofF icers is.an entlrely dlscretionary actlvrty on the part. of.all school .
drstncts (Draft Staff Analysrs at page 7)

Based upon thrs erroneeus conclusron staff suggests the followrng remedy
“...Thus, pursuant to state Iaw school drstncts and communlty college

dlstncts rémain:free to discontinue: -providing their own police department
+ -and employing :peace officers...” (Id., emphasis supplied) -

' Test clalmant is not seekrng relmbursement for “employing peace ofF icers”,
‘ Test claimant seeks rermbursement only for complying with the test claim legislation.
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Ms. Paula ngashl
Test Claim 02 TC-09

December 24,2003

1. Students and Staff Have an Inalienable Right to Safe, Secure and Peaceful
Schools

A. Staff Mlstakenty Rehes on the Tort Language of Leger

At page 6 of the Draft Analysus Staff refers to Artlcle 1, section 28, subdivision (c)?:

{hereinafter, séction 28(c)) of the California Constitution (a portion of “The Victims -Bill of -
Rights” initiative:approved by the people, June 8, 1982) which staff admits ‘require(s) K- -

12 school districts to maintain safe schools.” Staff goes on to argue, however, that .
there is no constitufional requirement to maintain safe schools by the operation of a law
enforcement agency and the employment of peace officers mdependent of the publlc
safety services provided by crtles and countles

Staff has not considered the fact that there was.an, obllgatlon to. pro\nde safe schools
before the 1982 Initiative. The people of the State of California, in the "Victims Bill of
Rights” affirned that the right to safe schools is an “inalienable right”, which means it is
a right that has always existed.* Education Code Section 44807° requires school

fl :“y'ﬂi.
e Tl

2 California Constltutlon Artlcle‘l sectlon 28 subdwrsmn ey

‘Right to Safe Schools. All students and staff of public primary, elementary, junior, -

high and'seriior high schools have the inalienablg’ tight to attend campuses whlch are
safe, secure and peaceful.”

3 Staff doés hot offer 2 any answer to the next questlon that'is, how are budget
strapped cities and colnties going to come: up wrth fundlng to assume those dutles

4 “We hold these Truths to be self-evndent that all Men are created equa| that

they are endowé&d by their Creator with:certain‘unaligriablé Rights...” The Declaration of .

ndegengence Actlon of the Second Contlnental Congress July 4 1776

8 Educatlon Code 44807, added by Chapter 10‘40 Statutes of 1976 (denved from
as far back as Political Code Section 1696, as amended:by'Code Amendment 1873-4):

“Every teacher in the public schools shall hold pupils to a strict-account for their conduct
on the way to and from school, on the playgrounds, or during recess. A teacher, vice
principal, principal, or any other certificated employee of a school district, shall not be
subject to criminal prosecution or criminal penalties for the exercise, during the
perfo:mance of hls dutles of the same degree of physrcal control overa pupll that a

150




Ms. Paula Higashi
Test Claim 02-TC-09
December 24, 2003

personnel to protect the health and safety of pupils and to maintain proper and
appropriate conditions conducive to learning. The California Supreme Court has
indicated that this Education Code section codified the traditional common law doctrine
of in loco parentis, under which school employees stand “in the place of the parent.” In
re William G (1985} 40 Cal.3d 550, 571 (diss.op.)

As support for its self-serving conclusion that there is no constitutional requirement to
maintain school police departments, Staff, at page 6, cites Leger v. Stockton Unified
School District (1988) 202 Cal.App.3d 1448 and quotes® a well excised portion of the
opinion, at page 1455, which states that a constitutional provision is not self executing
when it “merely indicates principles, without laying down rules by means of which those
principles may be given the force of law.”

Staff's error is trying to stretch rules of tort law to fit an issue of constitutional law.
Section 28(c) was intended to encompass safety only from criminal behavior.
Brosnahan v. Brown (1982) 32 Cal.3d 236, 248

In-Leger’, the complaint alleged that employees of the district negligently failed to
protect plaintiff from an attack by a nonstudent in a school restroom. The complaint
attempted to establish fort liability by alleging that Section 28(c) created a duty of due
care, which is an essential element of the tort of negligence. The Leger court held:

“Article 1, section 28, subdivision (c) of the California-Constitution is not
self-executing in the sense of providing a right to recover money damages
for its violation.” " '

(The court then discusses the application of section 28(c) in a
constitutional sense - see: section 1B infra)

parent would be legally privileged to exercise but which in no event shall exceed the
amount of physical control reasonably necessary to maintain order, protect property, or
protect the health and safety of pupils, or to maintain proper and appropriate conditions
conducive to learning. The provisions of this section are in addition to and do not
supersede the provisions of Section 49000." “

® Staff indents and blocks off 6 lines to appear as if it is a direct quotation from
Leger. In fact, only a portion of the last sentence is a direct quotation.

" Legeris a pleading case appealing the trial court's sustaining defendants’
general demurrer, without leave to amend.
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December 24, 2003

Ms. Paula Higashi .

“The question here is whether section 28(c) is ‘self-executing’'ina
different sense...in particular, whether it provides citizens with a specific
remedy by way of damages for its violation in the absence of legislation
granting such a remedy.

“...Here, however, section 28(c)...imposes no express duty on anyone to
make schools safe, It is wholly devoid of guidelines, mechamsms or

procedures from which a damages remedy could be inferred. (Oplnlon
at pages 1453-1455, emphasis supplied)

B. The Constituticnal Provisions of Leger Sugport ttte Test Claim

- The portion of the Leger decision (omitted by Staff) discussing the constitutional import.
of section 28(a) supports a conclusion that districts are, indeed, obligated to provide
safe schools. The court first refers to Article 1, section 26 of the California Constitution
which provides: “The provisions of this Constitution are mandatory and prohibitory,
unless by express words they are declared to be otherwise.” The court then goes on to
say. - :

“Under this constltutlonal prowsmn all. branches of government are .
required to comply with constitutional directives (citations) or prohibitions

(citation). Thus, in the absence of express language to the contrary,
every constitutional provision is self-executing,in the sense that agencies
of government are prohibited from taking offi cial actions that contravene
constitutional provisions. (Ibid) 'Every constitutional provision is self-
executing to this extent, that everything done in violation of it is void.”
(Citation).” (Leger, at page 1454, emphasns supplied)

Where there is a self-executing provision, the right given may be enjoyed and
protected, or the duty imposed may be enforced.

“...the Constitution furnishes a rule for its own construction. That rule,
unchanged since its enactment in 1879, is that constitutional provisions
are ‘mandatory and prohibitory, unless by express words they are
declared to be otherwise.' (Art.1, §26, Cal.Const.) (footnote omitted) the
rule applies to all sections of the Constitution alike and is binding upon all
branches of the state government including this court, in its construction

' ® In fact, under this provision, “discontinuing” campus police departments may be
unconstitutional.
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Ms. Paula Higashi
Test Claim 02-TC-09
December 24, 2003

of (constitutional prowsuons) (Cltation) () Section 26 of article 1 ‘not only
commands that its provisions shall be obeyed, but that disobedience of
them is prohibited’.” Unger v. Superor Court (1 980) 102 Cal.App.3d 681,
687 (interpreting article 11, section 6 - Judicial, school, county, and city
offices shall be non-partisan) '

California courts have held other inalienable rights to be self-executing. Porfen v.
University of San Francisco (1976) 64 Cal.App.3d 825, B29 (right to privacy), Laguna
Publishing Co. v, Golden Rain Foundation of Laguna Hdls (1982).131 Cal.App.3d 816,
851, fn 16 (right to free speech and press).

The Leger court went 'eveln further to restate the Iong standing rule that fhe
responsibility of school districts for the safety of children is even greater than the
responsibility of the police for the public in general:

“A contrary conclusion would be wholly untenable in light of the fact that
‘the right of all students to a school environment fit for learning cannot be
questioned. Attendance is mandatory and the aim of all schools is to
teach. Teaching and learning cannot take place without'the physical and
mental well-being of the students. The school premlses in short, must be
safe and welcoming. ...[T] The public school setting is one in which
govemmental officials are directly in charge of children and their environs,
including where they study, eat and play: ...Further, the responsibility of

school officials for each of their charges, the children, is helghtened as

compared to the responsibility of the police for the public in general’.”
(Opiriion, at page 1458, quoting in re Wtﬂ:am G. (supra, at 563, emphasis
supplied)

Therefore, under the constitutional law provisions of Leger, Article 1, section 26, of the
California Constitution mandates that all branches of government are required to
comply with the constitutional directive of Article 1, section 28, and protect both
students’ and staff's inalienable right to attend campuses which are safe, secure and
peaceful. Therefore, districts aré required to provide safe schools. To say.that school
districts are “free to discontinue” providing police services and “free to discontinue”
employment of peace officers is contrary to the will of the people of California in their
“Victims Bill of nghts that commands that all students ‘and staff of public schools have
an inalienable right to be provided with schools that are safe, secure and peaceful.

2, Discontinuing Campus Police Departments is an Irrelevant Standa_rd

The legislature has recognized that pupils and staff of public schools have”always had
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Ms. Paula Higashi
Test Claim 02-TC-09
December 24, 2003

the inalienable right to safe schools, and that police departments are an appropriate
method of securing that right.

History of Campus Police Departments

A. Community Colleges

In 1870, former Education Code Section 25429° provided that the governing board of a
community college district may establish a community college police departmentand = -
employ such personnel as may be necessary for its needs. Persons so employed were
peace officers only in or about the campus of the community college and other grounds
or properties owned, operated, controlled, or administered by the community college.

Chapter 1010, Statutes of 1976, Section 2 recodified and renumbered Education Code
Section 25429 as Education Code Section 72330".

*Education Code Section 25429, added by Chapter 1592, Statutes of 1970,
Section 2: .

“The governing board of a community college district may establish a community
coilege police department and employ, in accordance with the provisions of Chapter 3
(commencing with Section 13280) of Division. 10 such personnel as may be necessary
for its needs. . o :

Persons employed and compensated as members of a community college police
department, when so appointed and duly swom, are peace officers only upon the
campus of the community college and in or about other grounds or properties owned,
operated, controlled, or administered by the community college, or the state on behalf
of the community college.” ‘

"*Education Code Section 72330, (formerly Section 25429), added by Chapter
1592, Statutes of 1970, Section 2, as recodified and renumbered by Chapter 1010,
Statutes of 1976, Section 2 (Operative as of April 30, 1977):

“The governing board of a community college district may establish a community
college police department and employ, in accordance with the provisions of Chapter 3 4
(commencing with Section +3586 88000) of Division—18 Part 51 of this division such
personnel as may be necessary for its needs.

v

Persons employed and compensated as membéfé of a community college police
department, when so appointed and duly sworn, are peace officers only upon the
campus of the community college and in or about other grounds or properties owned,
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Chapter 1340, Statutes of 1980, Section 9, added Penal Code Section 830.31",

operated, conttdlled, or administered by the community college, or the state on behalf
of the community college.”

""Penal Code Section 830.31, added by Chapter 1340, Statutes of 1980, Section

“The followmg persons are peace officers whose authority extends to any place
in the state for the purpose of performing their primary duty or when making an arrest
pursuant to Section 836 as to any public offense with respect to which there is
immediate danger to person or property, or of the escape of the perpetrator of such
offense, or pursuant to Section 8597 or Section 8598 of the Government Code. Such
peace officers may carry firearms only if authorized and such under terms and
conditions as are specified by their employing agency.

(a)} Members of an arson-investigating unit, regularly employed and paid as such,
of a fire protection agéncy of the state, of a county, city, or district, and members of a
fire department or fire protection agency of the state, or a county, city, or district
regularly paid and employed as such, provided that the primary duty of arson
investigators shall be the detection and apprehension of persons who have violated any
fire law or commiitted insurance fraud, and the primary duty of fire department or fire
protection agency members other than arson investigators when acting as peace '
officers shall be the enforcement of laws relating to fire prevention and fire suppression.

(b) Persons designated by a local agency as park rangers, and regularly
employed and paid as such, provided that the primary duty of any such peace officer
shall be the protection of park property and the preservation of the peace therein.

(c) Members of a community college police department appointed pursuant to
Section 72330 of the Education ‘Code, provided that the pnmary duty of any such peace
officer shall be the enforcement of the law as prescribed in Section 72330 of the
Education Code.

(d) A welfare fraud or child support lnvestngator or inspector, regularly employed
and paid as such by-a county, provided that the primary duty of any such peace officer
shall be the enforcement of the prowsuons of the Welfare and Institution Code and
Section 270 of this code.

(e) The coroner and deputy coroners, regularly employed and paid as such, of a
county, provided that the primary duty of any such peace officer are those duties set
forth in Sectlons 27469 and 27491 to 27491.4, inclusive, of the Government Code.

(f) A member of the San Francisco Bay Area Rapid Transit District Police
Department appolnted pursuant to Section 28767.5 of the Public Utilities Code,
provided that the primary duty of any such peace officer shall be the enforcement of the
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effective September 30, 1980, which identified those persons who are peace officers
whaose authority extends to any place in the state for the purpose of performing their
primary duty or when making an arrest. Subdivision (¢) included members of a
community college police department appointed pursuant to Education Code Section
72330. Therefore, the former parochial jurisdiction of community college police .
departments was extended to any place in the state.

Chapter 470, Statutes of 1981, Section 77, amended Education Code Section 72330"
to clarify that community college police are peace officers as defined by Section 830.31
of the Penal Code, but only for the purpese of carrying out the duties of their

law in or about properties owned, operated, or administered by the district or when
performing necessary duties with respect to patrons, employees, and properties of the
district. -

(g) Harbor police regularly employed and paid as such by a county, city, or
district other than peace officers authorized under Section 830.1, and the port warden
and special officers of the .Harbor Department of the City of Los Angeles, provided that
the primary duty of any such peace officer shalt be the enforcement of law in or about.
the properties owned, operated, or administered by the harbor or port.or when
performing necessary duties with respect to patrons, employees, and properties of the - -
harbor or port. . , = : .

(h) Persons designated as a security officer by a municipal utility district pursuant
to Section 12820 of the Public Utilities Code, provided that the primary duty of any such
officer shall be the protection of the properties of the utility district and the protection of
the persons thereon.” : '

“Education Code Section 72330, (formerly Seption.25429), a(,idve'd» by Chapter
1592, Statutes of 1970, Section 2, as amended by Chapter 470, Statutes. of 1981,
Section 77:

“The governing board of a community college district may establish a community
college police department and employ, in accordance with the provisions of Chapter 4
(commencing with Section 88000) of Part 51 efthis-division such personnel as may be
necessary for its needs. . ‘ - _

Persons employed and compensated as members of a community college police
department, when so appointed and duly sworn, are peace officers as defined by
Section 830.31 of the Penal Code, but only for the purpose of carrying out the duties of
their employment. and only upon the campus of the community coliege and in or about
other grounds or properties owned, operated, controlled, or administered by the
community college, or the state on behalf of the community college.”
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employment.

Chapter 945, Statutes of 1982, Section 5, amended Education Code Section 72330 to
provide that a community college police department shall be under the super\nsnon of a
community college chief of police and that each campus of a multicampus community
college district may designate a chief of police.

Chapter 1185, Statutes of 1989, Section 3, amended Education Code Section 72330™

3Education Code Section 72330, (formerly Section 25429), added by Chapter
1592, Statutes of 1970, Section 2, as amended by Chapter 945, Statutes of 1982,
Section 5:

“The governing board of a oommumty college district may establish a community
college pollce department_under the supervision of a community college chief of police
and employ, in accordance with the provisions of Chapter 4 (commencing with Séction
88000) of Part 51 such personnel as may be necessary forlts—ﬁeeels to enforce.the law

on or near the campus of the community college and on or near other grounds or
properties owned. operated, controlled, or administered by the community college or by
the state actlng on behalf of the commumg college Each campus of a multicampus

"Persons employed and ¢compensated as members of a commumty college police
department when S0 appolnted and duly sworn are peace off icers as det” ned by

"“Education Code Section 72330, (formerly Section 25429), added by Chapter
1682, Statutes of 1970, Sec’uon 2, as amended by Chapter 1165, ‘Statutes of 1989,
~ Section 3:

“The governing board of a community college district may establish a community
college police department, under the supervision of a community college chief of police,
and employ, in accordance with the provisions of Chapter 4 (commencing with Section
88000) of Part 51 that personnel as may be _necessary to enforce the law on or near the
campus of the community college and on or near other grounds or properties owned,
operated, controlled, or administered by the community college or by the state acting on
behalf of the community college. Each campus of a multicampus community college
district may designate a ch[ef of police.
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to change the reference to peace officers defined “by Section 830.31 of the Penal

Code" to those defined “in Chapter 4.5 (commencing with Section 830) of Title 3 of Part
2 of the Penal Code”.

Chapter 1165, Statutes of 1989, Section 23, repealed Penal Code Section 830.31, and
Section 25 added Penal Code Section 830. 3215 which defines “peace officers”.

Subdivision (a) includes members of a community college police department appointed
pursuant to Education Code Section 72330 '

Chapter 409, Statutes of 1991, Section 4, amended Education Code Section 72330 to

Persons employed and compensated as members of a community college police
department, when so appointed and duly sworn, are peace officers as defined by

Sectren—&%ﬂ—ﬁ-‘!—ef—the—F‘eﬁat-eede in Chapter 4.5 {commencmg with Section 830) of
Title 3 of Part 2 of the' Penal Code."

SPenal Code Section 830.32, added by Chapter 1165, Statutes of 1989, Section

- 25

“The following persons aré peace oﬁ' icers whose authorlty extends to any place
in the state for the purpose of performing their primary duty or when maklng an arrest
pursuant to Section 836 as to any public offense with respect to, whlch there is
immediate danger to person or property, or of the escape of thé perpetrator of that
offense, or pursuant to Section 8597 or 8598 of the Government Code. Those peace
officers may carry fi rearms only if authorlzed and under ten'ns and condrtrons specrf ied
by their employing agency.

(a) Members of a community college pohce department appolnted pursuant to
Section 72330 of the Education Code, if the primary.duty of the peace officer is the
enfnrcement of the law as prescnbed in Section 72330 of the Education Code.

(b) Persons employed as members of a police department of a school district
pursuant to Section 39670 of the Education Code, if the primary duty of the peace
officer is the enforcement of the law as prescribed in. Section, 39670.of the Education
Code.”

Education Code Section 72330, (formerly Section 25429) added by Chapter
1592, Statutes of 1970, Section 2, as amended by Chapter 409, Statutes of 1991,
Section 4:

[

¢} The governing board of a community coliege district that establishes a
community college police department shall set minimum guallf ications of employment
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add subdivision (c) which requires the governing board of a community college to set
minimum qualifications for the community college chief of police and requires the chief
of security or chief of police to comply with the training requirements of the subdivision,

Chapter 746, Statutes of 1998, Section 3, amended Penal Code Section 830.32" to
add subdivision (c) to provide that peace officers employed by a California Community
College district, who have completed training as prescribed by subdivision (f) of Section
832.3, shall be designated as school police officers.

So, it can be seen that the legislature, in attempting to make community colleges safe,
secure and peaceful, has expanded the role of peace officers from “only in or about the
campus and other grounds or properties owned by the college” since 1970, in the
following 33 years, to full-fledged police departments with offices on each campus and
authorized to enforce the law anywhere in the state.

B. School Districts

in 1961, Education Code Section 15831 provided that the governing board of any

for the community college chief of police, including, but not limited to, prior employment
as a peace officer or completion of any peace officer training course approved by the
Commission on_Peace Officer Standards and Training. A chief of security or chief of
police shall be required to comply with the prior employment or training requirement set
forth in this subdivision as of January 1, 1993, or a date one year subsequent to the
initial employment of the chief of security or chief of police by the community college
district, whichever occurs later. This subdivision shall not be construed to require the
employment by a community college district of any additional personnel.”

"Penal Code Section 830.32, added by Chapter 1165, Statutes of 1989, Section
1, as amended by Chapter 746, Statutes of 1998, Section 3:

“(c) Any peace officer employed by a K-12 public school district or California

Community College district who has completed training as prescribed by subdivision (f)
of Section 832.3 shall be designhated a school police officer.”

"®Education Code Section 15831, added by Chapter 240, Statutes of 1961,
Section 1, as amended by Chapter 987, Statutes of 1967, Section 1:

“The governing board of any school district may establish a security patrol and
employ, in accordance with the provisions of Chapter 3 (commencing with Section
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school district may establisiﬁ a security pétrol énd to ehploy such personnel as may be
necessary to ensure the security of school district personne! and pupils and the security
of the real and personal property of the school district.

Chapter 1010, Statutes of 1976, Section 2 fecodified and renumbered Education Code
Section 15831 as Education Code Section 39670,

Chapter 308, Statutes of 1977, Section 2, amended Education Code Section 39670% to

13580) of Division 10 such personnel-as may be necessary to ensure the security of
school district personnel and pupils in or about school district premises and the security
of the real and personal property of the school district and to cooperate with local law
enforcement agencies in all matters involving the security of personnel, pupils, and real
and personal property of the school district. It is the intention of this provision that a
school district patrol department shall be supplementary to city and county law
enforcement agencies and shall under no circumstances be vested with general police
powers." :

"*Education Code Section 39670, (formerly Section 15831), added by Chapter
240, Statutes of 1961, Section'1, as recadified and rénumbered by Chapter 1010,
Statutes of 1976, Section 2 (Operative as of April 30, 1977):

“The governing board of any school district may establish a security patrol and
employ, in accordance with the provisions of Chapter 3 5 {commencing with Section
43586 45100) of Part 25 of Division 48 3 of this title such personnel as may be
necessary to ensure the security of school district personnel and pupils in or about
school district premises and the security of the real and personal property of the school
district and to cooperate with local law enforcement agencies in all matters involving the
security of personnel, pupils, and real and.personal property of the school district. ltis
the intention of this provision that a school district patrol department shall be
supplementary to city and county law enforcement agencies and.shall under no
circumstances be vested with general police powers.” -

2Edycation Code Section 39670, (former Section 15831), added by Chapter
240, Statutes of 1961, Section 1, as amended by Chapter 306, Statutes of 1877,
Section 2:

“The governing board of any school district may establish a security patrot .
department and employ, in accordance with the provisions: of Chapter 5 (commencing
with Section 45100) of Part 25 of Division 3 of this title such personnel as may be
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read “security department” instead of "secufity patrol”.

Chapter 945, Statutes of 1982, Sectron 1 amended Education Code Section 39670% to
provide that the governing board of any school district may also establish a school
district police department undér the supervision of a school district chief of security,
chief of police, or other official designated by the superintendent of the school district in
addition to “security departments”. The phrase “to cooperate with local law
enforcement agencies in all matters involving the security of the personnel, pupils, and
real and personal property of the school district’-was deleted.

Chapter 1165 Statutes of 1989, Section 23, repealed-Penal Code Section 830.31, and
Section 25 added Penal Code Section 830. 3222 which defines “peace officers”.

necessary to ensure the security of school district persénnel and pupils inor-about
school-district-premises and the security of the real and personal property of the school
district and to cooperate with local law enforcement agencies in all matters involving the
security of personnel, puplls and real'and personal property of the school district. Itis
the mtentlon of this provision that a school district patfet security department shall be -
supplementary to ¢city and county law enforcement agenmes and shall urider no '
circumstances be vested with general police powers.”

#Education Code Section 39670, (formerly Section 15831), added by Chapter
240, Statutes of 1961, Section 1, as amended by Chapter 945, Statutes of 1982,
Section 1:

“The governing board of any school district may establish a security department
or school district police department under the supervision of 4 school district chief of
ity,‘chief of ohce o other official designated by the superintenderit of the school
district, and’ erploy, in accordance with the provisions of Chapter 5 (commencing with -

Section 45100) of Part 25 of Division 3 of this title such personnel as may be
necessary to ensure thé’seeurity safety of school district personnel and pupils, and the
securlty of the real and personal property of the school dlstnct aﬁctteeeepemtewrth

i ; 15 ' 2 ool-distriet. It is the mtentlon ofthts
prewsraﬁ the Leglslature in enactlng thls section that a school district security or police
department shall be supplementary to city and county'law enforcement agencies and
shall under no mrcumstances be vested wnth general pollce powers.”

#Penal Code Section 830 32 added by Chapter 1165 Statutes of 1989, Section
25
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Subdivision (b} includes members of a school district police depéﬁmeht efnployed
pursuant to Education Code Section 39670.

Chapter 277, Statutes of 1996, Section 5, added Education Code Section 38000%

“The following persons are peace officers whose authority extends te any place
in the state for the purpase of performing their primary duty or when making an arrest
pursuant to Section 836 as to any public offense with respect to which there is
immiediate danger to person or property; or of the escape of the perpetrator of that
offense, or pursuant to Section 8597 or 8598 of the Government Code. Those peace
officers may carry firearms only if authorized and under terms and condltlons specified
by their employing agency.

(a) Members. of a community college police department appointed pursuant to
Section 72330 of the Education Code,- if the primary duty of the peace officer is.the
enforcement of the law as prescribed in Section 72330 of the Education Code.

(b) Persons employed as members of a police department of a school district
pursuant to Section 39670 of the Education Code, if the primary duty of the peace

officer is the enforcement of the law as prescribed in.Section 39670 of the Education
Code.” ,

BEducation Code Section 38000, added by Chapter 277, Statutes of 1996,
Section 5:

“(a) The governing board of any school district may establish a security
department under the supervision of a chief of security or a police department under the
supervision of a chief of police, as designated by, and under the direction of, the _
supenntendent of the school district. In accordance with Chapter 5 (commencing with
Section 45100) of Part 25, the governing board may employ personnel to ensure the
safety of school district personnel and pupils and the security of the real and personal
property of the school district. In addition, a school district may assign a schnol police
reserve officer who i is deputized pursuant to Section 35021.5to a schoolsnte to
supplement the duties of school police-personnel pursuant to this section. Iti is the
intention of the Leglslature in enacting this section that a school district po!me or
secunty department is supplementary to city and county law enforcement agenmes and
is not vested with general police powers.

(b) The governing board of a school district that establishes a secunty :
department or a police department shall set minimum qualifications of employment for
the chief of security or chief of police, respectively, including, but not limited to, prior
employment as a peace officer or completion of any peace officer training course N
approved by the Commission on Peace Officer Standards and Training. A chief of .
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which substantially restates former Education Code Section 39670 (which was then
repealed by Section 6) except, now, a school district may assign a deputized school
police reserve officer to a schoolsite to supplement the duties of school police
personnel.

Chapter 746, Statutes of 1998, Section 3, amended Penal Code Section 830.32* to
add subdivision {c) to provide that peace officers employed by a K-12 public school.
district, who have completed training as prescribed by subdlwsuon (f) of Section 832.3,
shall be designated as school palice officers.

Chapter 135, Statutes of 2000, Section 135, amended subdivision (b} of Penal Code
Section 830.32% to change references from Education Code Section 39670 to Section
38000.

So, it can be seen again, that the legislature, in attempting to make school districts

safe, secure and peaceful, has expanded the responsibility of school district police
departments from merely establishing security patrols in 1961 over the following 42
years into full-fledged police departments with police officers whose authorlty extends to
any place in the state.

security or chief of police shall comply with the prior employment or training requirement
set forth in this subdivision as of January 1, 1993, or a date one year subsequent to the
initial employment of the chief of security or chief of police by the school district,
whichever occurs later. This subdivision shall not be construed to require the
employment by a school district of any additional personnel.”

Penal Code Section 830.32, added by Chapter 1165, Statutes of 1989, Section
1, as amended by Chapter 746, Statutes of 1998, Section 3:

“(c) Any peace officer employed by a K-12 public school districf or California
Community College district who has completed training as prescribed by subdivision (f)
of Section 832.3 shall be designated a school police officer.”

*panal Code Section 830.32, added by Chapter 1165, Statutes of 1989, Section
1, as amended by Chapter 135, Statutes of 2000, Section 135:

“(b) Persons employed as members of a police department of a school district
pursuant to Section 39679 38000 of the Education Code, if the primary duty of the

police officer is the enforcement of the law as prescribed in Section 39676 38000 of the
Education Code.”
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C.  The Duties and Obligations of Campus Police Have Been Greatly Expanded

Chapter 659, Statutes of 1999, Section 1, amended Family Code Section 62407 to
include, peace officers of a California community college police department and peace
officers employed by a police department of a school district within the definition of a
“law enforcement officer” as used in Part 3 - “Emergency Protective Orders”,
commencing with Section 6240. Section 62507’ allows a judicial officer to issue an ex

% Family Code Section 6240, added by Chapter 219, Statutes of 1993 Section
154, as amended by Chapter 659, Statutes of 1999, Sectlon 1:

“As used in this part:
(a) "Judicial officer” means a judge, commissioner, or referee designated under
Section 6241.
(b) "Law enforcement officer” means one of the following officers who requests
or enforces an emergency protective order under this part:

(1) A police officer.

(2) A sheriff's officer.

(3) A peace officer of the Department of the California Highway Patrol.

(4) A peace officer of the University of California Police Department.

(5) A peace officer of the Cahfornla State University and College Police
Departments.

(6) A peace officer of the Department of Parks and Recreation, as defined
in subdivision (f) of Sectiori 830.2 of the Penal Code.

(7) A housing authority patrol officer, as defined in subdivision (d) of

~ Section 830.31 of the Penal Code.

(B) A peace officer for a district attorney, as defined in Section 830.1 or
830.35 of the Penal Code. '

(9) A parale officer, probation officer, or deputy probation ofﬁcer as
defined in Section 830.5 of the Penal Code. '

www
as defined in subdivision (a) of Section 830.32.

(11) A peace officer employed by a police department of a school district,

as defined in subdivision (b) of Section 830.32.
(c) "Abduct” means take, entice away, keep, withhold, or conceal.”

77 Family Code Section 6250, added by Chapter 219, Statutes of 1983, Section
154, as amended by Chapter 561, Statutes of 1999, Section 1:
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parte emergency protective order when a law enforcement officer asserts reasonable
grounds to believe any of the following: (a) that a person is in immediate and present
danger of domestic violence, (b) that a child is in immediate and present danger of
abuse by a family or household member, (c) that a child is in immediate and present
danger of being abducted by a parent or relative, or {d) that an elder or dependent adult
is in immediate and present danger of abuse. Therefore, the legislature has expanded
the powers of California community colleges and school districts to include the authority
to obtain emergency protective orders to help prevent domestic violence, child abuse,
child abductions and elder abuse.

Chapter 659, Statutes of 1999, Section 1.5 added Family Code Section 62l50.5,28 which

. “A judicial officer may issue an ex parte emergency protective order where a law
enforcement officer asserts reasonable grounds to believe any of the following:

(a) That a person is in immediate and present danger of domestic violence,
based on the person's allegation of a recent incident of abuse or threat of abuse by the
person against whom the order is sought.

(b) That a child is in immediate and present danger of abuse by a family or
household member, based on an allegation of a recent incident of abuse or threat of
abuse by the family or household member.

(c) That a child is in immediate and present danger of being abducted by a.
parent or relative, based on a reasonable belief that a person has an intent to abduct
the child or flee with the child from the jurisdiction or based on an aliegation of a recent
threat to abduct the child or flee with the child from the jurisdiction.

(d) That an elder or dependent adult is in immediate and present danger of
abuse as defined in Section 15610.07 of the Welfare and |nstitutions Code, based on
an allegation of a recent incident of abuse or threat of abuse by the person against
whom the order is sought, except that no emergency protective order shall be issued
based solely on an allegation of financial abuse, . [sic — punctuation.]

*® Family Code Section 6250.5, added by Chapter 659, Statutes of 1999, Section
1.5

“A judicial officer may issue an ex parte emergency protective order to a peace
officer defined in subdivisions (a) and {b) of Section 830.32 if the issuance of that order
is consistent with an existing memorandum of understanding between the college or
school police department where the peace officer is employed and the sheriff or police
chief of the city in whose jurisdiction the peace officer's college or school is located and
the peace officer asserts reasonable grounds to believe that there is a demonstrated
threat to campus safety.”
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allows a judicial officer to issue an ex parte emergency protective order to a peace
officer of a community college or school district when that peace officer asserts
reasonable grounds to believe that there is a demonstrated threat to campus safety,
when the issuance of that order is consistent with a memorandum of understanding
between the college or school police department and the local sheriff or police chief.
Therefore, the authority and responsibility of community college and district peace
officers was again expanded to obtain emergency protective orders when there is
reasonable grounds to believe that there is a demonstrated threat to campus safety

Penal Code Section 646.9 defines the crime of stalking; Chapter 659, Statutes of 1999,
Section 2, amended subdivision (a) of Penal Code Section 646.91% to add

2 Penal Code Section 646.91, added by Chapter 169, Statutes of 1997, Section
2, as amended by Chapter 659, Statutes of 1999, Section 2:

“(a) Notwithstanding any other law, a judicial officer may issue an ex parte
emergency protective order where a peace officer, as defi ned in Section 830.1, 830.2,
or 830.32, asserts reasonable gretnd grounds to belleve that a person is in immediate
and present danger of stalking based upon the person 's allegation that he or she has
been willfully, maliciously, and repeatedly followed or harassed by another person who
has made a credible threat with the intent of placing the person who is the target of the
threat in reasonable fear for his or her safety, or the safety of his or her immediate
family, within the meaning of Section 646.9,

(b) A peace officer who requests an emergency protective order shall reduce the
order to writing and sign it.
(c) An emergency protective order shall include aII of the following:
(1) A statement of the grounds asserted for the order.
(2) The date and time the order expires.
(3) The address of the superior court for the district or county in which the
protected party resides.
(4) The following statements, which shall be printed in English and
Spanish:

(A) "To the protected person: This order will last until the date and
time noted above. If you wish to seek continuing protection, you will have
to apply for an arder from the court at the address noted above.. You may
seek the advice of an attorney as to any matter connected with your
.application for any future court orders. The attorney shouid be consuited
promptly so that the attorney may assist you in making your application.”

(B) "To the restrained person: This order will last until the date and
time noted above. The protected party may, however, obtain a more
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permanent restraining order from the court. You may seek the advice of
an attorney as to any matter connected with the application. The attorney
should be consulted promptly so that the attorney may assist you in
responding to the application.”
(d) An emergency protective order may be issued under this sectlon only if the
judicial officer finds both of the following:

(1) That reasonable grounds have been asserted to believe that an

immediate and present danger of etalklng as defined in Section 646.9, exists.
. (2) That an emergency protective order.is necessary to prevent the
oceurrence or reoccurrence of the stalking activity.
(e) An emergency protective order may include either of the following specific
orders as appropriate:
~ {1} A harassment protective order as described in Section 527.6 of the
Code of Civil Procedure.

{2) A workplace violence protective order as described in Section 527.8 of

the Code of Civil Procedure.
(f) An emergency protective.order shall be issued without prejudice to any
person.
(g) An emergency protectlve order expires at the earlier of the following times;
(1) The close of judicial business on the fifth court day following the day of
its issuance.

(2) The seventh calendar day following the day of its issuance.

(h) A peace officer who requests an emergency protective order shali do all of
the following:

(1) Serve the order on the restrained person, if the restrained person can
reasonably be located.”

(2) Give a copy of the order to the protected person, or, if the protected
person is a minor chiid, to a parent or guardian of the protected child if the parent
or guardian can reasonably be located, or to a person having temporary custody
of the child.

(3) File a copy of the order with the court as soon as practicable after
issuance.

() A peace officer shall use every reasonable means to enforce an emergency
protective order.

WA peace officer who acts in good faith to enforce an emergency protective
order is not civilly or cnmmally liable.

(k) A peace officer who requests an emergency protective order under this
section shall carry copies of the order while on duty.

(I} A peace officer described in subdivision (a) or {b) of Section 830,32 wh
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Ms. Paula Higashi .

peace officers of a community college or school district to the list of peace officers who
are charged with the responsibility of obtaining an ex parte emergency protective order
based upon a victim's allegation that he or she has been willfully, maliciously and
repeatedly followed or harassed by another person who has made a credible threat and
the victim is in reasonable fear for his or her safety, or the safety of his or her
immediate family. Subdivision (b) requires the requesting peace officer to sign the
emergency order. Subdivision (h) requires the requesting peace officer to (1) serve the
order on the restrained person, if he or she can be reasonably located, (2) to give a
copy of the order to the protected person, or a minor protected person's parent or
guardian, and (3) file a copy of the order with the court as soon as practicable after
issuance. Subdivision (1) requires the peace offer to use every reasonable means to
enforce an emergency protective order. Subdivision (k) requires the requesting peace
officet to carry copies of the order while on duty. Therefore, community college and
school district peace officers are now required to sign emergency orders prohibiting
“stalking"”, to serve the order on the restrained person if he or she can bé reasonably
located, to give a copy of the order to the protected person, to file a copy of the order
with the court, and to carry copies of the order while on duty.

Penal Code Section 12028.5 defines domestic violerice incidents and provides for the
temporary taking custody of firearms at the scene of domestic violence incidents and
provides procedures to be taken subsequent to the taking of temporary custody of

requests an emergency protective order pursuant to this section shall also notify the
sheriff or police chief of the city in whose jurisdiction the peace officer's college or
school is located after issuance of the order.

(m) “Judicial officer," as used in this section, means a judge commissioner, or
referee.

{n) Nothing in this sectlon shall be construed to permit a court to issue an
emergency protective order prohibiting speech or other activities that are constitutionally
protected or protected by the laws of this state or by the United States or activities
occurring during a labor dispute, as defined by Section 527.3 of the Code of Civil
Procedure, including but not limited to, plcketmg and harid billing.

(0) The Judicial Council shall develop forms, instructions, and rules for the
scheduling of hearings and other procedures establtshed pursuant to this section.

(p) Any intentional disobedience of any emergency protectlve ‘order granted
under this section is punishable pursuant to Section 166. Nothmg in this subdivision
shall be construed to prevent punishment under Section 646.9, in lieu of pumshment
under this section, if a violation of Section 646.9 is also pled and proven.” .
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those firearms. Chapter 659, Statutes of 1999, Section 3, amended Section 12028.5,

% penal Code Section 12028.5, added by Chapter 901, Statutes of 1984,
Section 1, as amended by Chapter 659, Statutes of 1999, Section 3:

“(a) As used in this section, the following definitions shall apply:

(1) "Abuse" means intentionally or recklessly causing or attempting to
cause bodily injury, or placing another person in reasonable apprehension of
imminent serious bodily injury to himself, herself, or another.

(2) "Family violence" has the same meaning as domestic violence as
defined in subdivision (b) of Section 13700, and also includes any abuse

perpetrated against a family or household member.

(3) "Family or household member" means a spouse, former spouse,
parent, child, any person related by consanguinity or affinity within the second
degree, or any person who regularly resides or who regularly resided in the
household.

The presumption applies that the male parent is the father of any child of the
female pursuant to the Uniform Parentage Act (Part 3 (commencing with Section 7600)
of Division 12 of the Family Code).

(4) "Deadly weapon" means any weapon, the possession or concealed
carrying of which is prohibited by Section 12020.

(b) A sheriff, undersheriff, deputy sheriff, marshal, deputy marshal, or police
officer of a city, as defined in subdivision (a) of Section B30.1, a peace officer of the
Department of the California Highway Patrol, as defined in subdivision (a) of Section
830.2, a member of the University of California Police Department, as defined in
subdivision (c) of Section 830.2, an officer listed in Section 830.6 while acting in the
course and scope of his or her employment as a peace officer, a member of a
California State University Police Department, as defined in subdivision (d) of Section
830.2, a peace officer of the Department of Parks and Recreation, as defined in
subdivision (f) of Section 830.2, a peace officer, as defined in subdivision (d) of Section
830.31, a peace officer as defined in subdivisions (a) and (b) of Section 830.32. and a
peace officer, as defined in Section 830.5, who is at the scene of a family violence
incident involving a threat to human life or a physical assault, may take temporary
custody of any firearm or other deadly weapon in plain sight or discovered pursuant to a
consensual search as necessary for the protection of the peace officer or other persons
present. Upon taking custody of a firearm or other deadly weapon, the officer shall give
the owner or person who possessed the firearm a receipt. The receipt shall describe
the firearm or other deadly weapon and list any identification or serial number on the
firearm. The receipt shall indicate where the firearm or other deadly weapon can be
recovered and the date after which the owner or possessor can recover the firearm or
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other deadly weapon. No firearm or other deadly weapon shall be held less than 48
hours. Except as provided in subdivision (e), if a fil irearim or other deadly weapon is not
retained for use as evidence related to criminal charges brought as a result of the famiily
violence incident or is not retained because it was. ||Iegally possessed, the firearm or
other deadly weapon shall be made available to the owner or person who was in lawful
possession 48 hours after the seizure or as soon thereafter as p0531ble but no later
than 72 hours after the seizure. In any civil actron or proceeding for the return of
firearms or ammunition or other deadly weapon seized by any state or ocal law
enforcement agency and not returned within 72 hours followmg the initial seizure,
except as provrded in subdivision (c), the court shall allow reasonable attorney s fees to
the prevailing party.

(c) Any peace officer, as defined in subdrvrsmns (a) and (b) of Section 830.32,
who takes custody of a firearm or deadly weapon Qursuant to this section shall deliver

the firearm within 24 hours to the ity police department or county sheriff's oft' ice in the
jurisdiction where the college or school is located.

“(d) Any firearm or other deadly weapon 'which has been taken into custody that
has been stolen shall be restored to the lawful owner, as soon as its use for evrdence )
has been served, upon his or her identification of the firearm or other deadly weapon’ .
and proof of ownership.

(e) Any firearm or other deadly weapon taken into custady and held bya pohce
university police, or sheriff's department or.by a marshal's office, by a peace officer of |
the Department of the California Highway Patrol, as defined in subdivision (a) of
Section 830.2, by a peace officer of the Department of Parks and Recreation, as
defined in subdwrsron (f) of Section 830.2, by a peace officer,.as defi ned in subdivision
(d) of Section 830. 31, or by a peace officer, as défined in Section 830.5, for longer than
12 months and not recovered by the owner or person who has Iawful possession at the
time it was taken into custody, shall be considered a nu1sance and sold or destroyed as
provided in subdivision (c) of Section 12028, Firearms or ‘other deadly weapons not
recovered within 12 months due to an extended heanng process as provrded in’
subdrwsron (i), are not subject to destruction until the court'issues a décision, and then
only if the court does not order the return of the firearm or other deadly weapon to the
owner.

(f) In those cases where a law enforcement agency has reasonable cause to
believe that the réturn of a firearm or other deadly weapon would be likely to resuilt in
endangering the victim or the person reportlng the assault or threat, the agency shall
advise the owner of the firearm or other deadly weapon, and within 10 days of the
seizure, initiate a petition in superior court to determine if the firearm or other deadly
weapon should be returned.

(q) The law enforcement agency shall inform the owner or person who had lawful
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subdivision (b), to add community college and school district peace officers to those
officers required to take custody of firearms and comiply with Section 12028.5.
Therefore, community college and school district peace officers, who are at the scene
of a family violence incident involving a threat to human life or a physical assault, are
now required to take temporary custody of any firearm or other deadly weapon in plain
sight or discovered pursuant to a consensual search as necessary for the protection of
the peace officer or other persons present.

possessnon of the firearm or ‘other deadly weapon at that person's last known address
by registered mail, return receipt requested, that he or she has 30 days from the date of
receipt of the notice to respond to the court clerk to confirm his or her desire for a
hearing, and that the failure to respond shall result in a default order forfeiting the
confiscated firearm or other deadly weapon. For the purposes of this subdivision, the
person's last known address shail be presumed to be the address provided to the law
enforcement officer by that person at the time of the family wolence incident. In the
event the person whose firearm or other deadly weapon was seized does not reside at
the last address provided to the agency, the agency shall make a diligent, good faith
effort to learn the whereabouts of the person and to comply with these notification
requirements.

(h) If the person requests a heanng, the court clerk shall set a hearing no later
than 30 days from receipt of that request. The court clerk shall notify the person, the
law enforcement agency involved, and the district attorney of the date, time, and place
of the hearing. Unless it is shown by clear and convincing evidence that the return of
the firearm or other deadly weapon would result in endangering the victim or the person
reporting the assault or threat, the court shall order the return of the firearm or other
deadly weapon and shall award reasonable attorriey's fees to the prevailing party.

(i) If the person does not request a heéaring or does not otherwise respond within
30 days of the receipt of the rotice, the law erforcement agency may file a petition for
an order of default and may dlspose of the firearm or other deadly weapon as provided
in Section 12028,

() If, at the hearing, the court does not order the return of the firearm or other
deadly weapon t6 the ownér or person who had lawful possession, that person may
petition the court for a'second heanng within 12 months from the date of the initial
hearing. If the owner or person who had lawful possession does not petition the court
within this 12-month period for a second hearing or is unsuccessful at the second
hearing in gaining return of the firearm or other deadly weapon, the firearm or other
deadly weapon may be disposed of as provided in Section 12028,

(k) The law enforcement agency, or the individual law enforcement officer, shall
not be liable for any act in the good faith exercise of this section.”
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Chapter 659, Statutes of 1999, Section 3, renumbered former subdivisions (c) through
(j) of Section 12028.5.as subdivisions. (d) through (k) respectively. Subdivision (f)

- requires, in those cases where a law enforcement agency has reasonable cause to
believe that the return of the firearm or other deadly weapon would be likely to result in
endangering the victim or the person reporting the assault or threat, to advise the owner
of the firearm or other deadly weapon and, within 10 days of the seizure, initiate a
petition in superior court to determine if the firearm or other deadly weapon should be
returned. Therefore, when a community college district or school district peace officer
seizes a firearm or other deadly weapon at the scene of a domestic violence incident,
and the officer has reasonable cause to believe that the return of the firearm or other
deadly weapon would likely result in endangering the victim or the person reporting the
assault or threat, the district, is required to refer the seizure to district counsel for the
filing of a petition to determine if the firearm or other deadly weapon should be returned.

Chap’ier 1 of Title 5 of the Penal Code,‘commencing With Section 13700, is entitled
“Law Enforcement Response to Domestic Violence". Chapter 659, Statutes of 1999,
Section 5, amended Subdivision (c) of Education Code Section 13700*' to include

% Penal Code Section 13700, added by Chapter 1609, Statutes of 1984, Section
3, as amended by Chapter 659, Statutes of 1999, Section 5:

“As used in this title: - o :

(a) "Abuse" means intentionally or recklessly causing or attempting to cause
bodily injury, or placing another person in reasonable apprehension of imminent serious
bodily injury to himself or herself, or another.

(b) "Domestic violence" means abuse committed against an adult or a fully
emancipated minor who is a spouse, former spouse, cohabitant, former cohabitant, or
person with whom the suspect has had a child or is having or has had a dating or
engagement relationship. For purposes of this subdivision, "cohabitant” means two
unrelated adult persons living together for a substantial period of time, resulting in some
permanency of relationship. Factors that may determine whether persons are _
cohabiting include, but are not limited to, (1) sexual relations between the parties while
sharing the same living quarters, (2) sharing of income or expenses, (3) joint use or
ownership of property, (4) whether the parties hold themselves out as husbapd and
wife, (5) the continuity of the relationship, and (6) the length.of the relationship.

(c) "Officer” means any officer or employee of a local police depa{tn?ent or
sheriff's office, and any peace officer of the Department of the California nghwgy
Patrol, the Department of Parks and Recreation, the University of California Police
Department, or the California State University and College Police Department.s..a_s
defined in Section 830.2, a housing authority patrol officer, as defined in subdivision (d)
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community college and school district peace officers within the definition of peace
officers subject to the Title on Responses to Domestic Violerice. Section 13701%, at
subdivision (a), requires every law enforcement agency (including school and district
police’ departments) in the state to develop, adopt and implement written policies and
standards for officers’ responses to domestic violence calls to reflect the fact that
domestic violence is alleged criminal conduct and that a request for assistance in a
situation mvolvmg domestic violence is the: same as any other request for assistance -
where violence ‘has occurred. Subdivision (b) requires the wntten policies to encourage
the arrest of domestnc violence offenders if there is probable ¢ause to believe, that an
offense has been commitied and requires the arrest of the offender if there is probable

of Section 830.31,_or a peace officer as. def ned in subdivisions (a) and (b} of Section
830.32.

(d) "Victim" means.a person who is a victim of domestic violence.”

32 Panal Code Section 13701, added by Chabfer 1609, Statutes of 1984, Section
3, as amended by Chapter 659, Statutes of 1999, Section 5:

“As used in this tltle

(a), "Abuse“ means intentionally or recklessly causing or attempting to cause
bodily injury, or placing another person in reasonable apprehensaon of imminent serious
bodily injury to himself or herself, or another.

(b) "Domestic violence" means abuse committed against an adult or a fully
emancipated minor who is a spouse, former spouse, cohabitant, former cohabitant, or
person with whom the suspect has had a child or is having or has had-a dating or
engagement relatlonshlp For purposes of this subdivision, cohabltant" means two
unrelated adult persons living together for a substantlal period of tlme resultlng in some
permanency of relat|onsh|p Factors that may determine whether persons are
cohabiting inciude, but are, not limited to (1) sexual relations. between the parhes while

. sharing the same living quarters (2) sharlng of income or expenses, (3) joint use or

ownership of property, (4) whether the parties hold themselves out as husband and
wife, (5) the continuity of the relationship, and (6) the length of the relationship.

(c) "Officer" means any officer or employee of a local police department or
sheriff's office, and any peace officer of the Department of the California Highway
Patrol, the Department of Parks and Recreation, the’ University of California Police
Department or the California State University and College Police Departments, as
defined in Section 830.2, a housing authority patrol officer, as ‘defined in subdivision (d)

of Section 830.31, or a geace officer as def ned in subdlwsnons (a) and (b) of Section
830.32.

(d) "fictim" means a person who is a victim of domestic violence.”
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cause to believe that a protective order has been violated. Therefore commumty
colleges and school districts with peace officers are required to develop, adopt and

implement written policies pertaining to responses to domestic violence calls and to.
arrest offenders.

Again, we see the legislature, time and time again, in an attempt to make schools safe,
secure and peaceful relies upon campus police departments by including them when
making prowsmns for emergency protective orders, domestic violence S|tuat|ons .
stalking, serving and enforcement of temporary restramlng orders, taking custody of

firearms, initiating petitions in superior court and making arrests on campus of domestic
violence offenders.

Application of History to Inalienable Right

School districts have always had the duty to provide'safe schools. Ih 1982, the peopie
of the State of California acknowledged that the right is an inalienable right.

In attempting to make our schools safe, secure and peaceful, the Legislature has
enacted laws intended to accomplish that goal. The Legislature has relied on school
police departments by authorizing them to become involved in emergency protective
orders, domestic matters, stalking prevention, serving restraining orders, and taking
custody of weapons.

The legislature has not directly specified how the constitutional duty to prowde safe
schools is.to be accomphshed They left this decision to local agencies who have first
hand knowledge of what is necessary for their respect:ve communities. It is a local
decision. Whether to satisfy this duty by the utilization of a school police department or
by contracting with another local agency to provude the service is a local decision based
upon the historical needs of that community. To say that districts are “free to
discontinue” providing their own police department is ‘another way of saying that their
collective judgment on how to fulfill their duty can be ignored. Staff suggests that a
constitutional duty to protect an inalienable right can be satisfied by using a means that
has been consndered and discarded on a local Ievel as’ unsatlsfactory

The Staff Analysis Errs in Other Resgects

3. Other Local Agencies Have Not Been Held to the Same Standard

Staff places a different standard on school districts and community college districts than
it does on other police departments. At page 5 of its draft, staff states:
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“But, school districts and community colleges districts are not required by
state law to maintain a law enforcement agency or employ peace officers.
Unlike counties and cities that are required by the California Constitution

to maintain-a police force, no such requirement exists for school districts.

“Article XI, Local Government, provides for the formation of cities and
counties. Section 1, Counties, states that the Legislature shall provide for
an elected county sheriff, and section 5, City Charter provision, specified
that city charters are to provide for the ‘government of the city police

force'.

Again, staff uses very selective interpretation and redaction. Article XI, section 1,*
subdivision (b), states that “The Legislature shall provide for...an elected county
sheriff...” There is nothing in section 1(b) which requires the county to (in the words of
Staff} “maintain a law enforcement agency or employ peace officers.” There is nothing
in the section which mandates a sheriff's department or a posse of deputy sheriffs. The
section only requires that a sheriff be elected. '

As for city police forces, Staff redacts the actual language of the Constitution to serve

s California Constitution, Article 11, Section 1, adopted June 2, 1970, as last
amended on June 7, 1988: ‘

“(a) The State is divided into counties which are legal subdivisions of the State.
The Legislature shall prescribe uniform procedure for county formation, consolidation,
and boundary change. Forimation or consolidation requires approval by a majority of
electors voting on the question in each affected county. A boundary change requires
approval by the governing body of each affected county. No county seat shall be
removed unless two-thirds of the qualified electors of the county, voting on the -
proposition at a general election, shall vote in favor of such removal. A proposition of
removal shall not be submitted in the same county more than once in four years.

(b) The Legislature shall provide for county powers, an elected county sheriff, an
elected district attorney, an elected assessor, and an elected governing body in each
county. Except as provided in subdivision (b) of Section 4 of this article, each ‘governing
body shall prescribe by ordinance the compensation of its members, but the ordinance
prescribing such compensation shall be subject to referendum. The Legislature or the
governing body may provide for other officers whose compensation shall be prescribed
by the governing body. The governing body shall provide for the number,
compensation, tenure, and appointment of employees.”
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its own purposes. Article 11, section 5,* subdivision (b) actually states that “[l]t shall be
competent in all city charters to provide...for: (1) the constitution, regulation, and
government of the city police force...” Contrary to the selective interpretation. of Staff,
cities are not required “to maintain a police force." The constitution merely states that it
shall be competent to provide for the government of a city police force in city charters.
Using the usual meaning of the English language, “shall he competent” means that
cities have the authority to do so, it is not a mandate to do so. Whether a city actually
maintains a police force is a discretionary act.

Therefore, test claimant observes a different standard being applied to school districts
and community college districts than is applied to counties and cities. The
constitutional provision which gives students and staff of public schools the inalienable
right to attend campuses which are safe, secure and peaceful is translated by Staff to
conclude that districts are not required to maintain a law enforcement agency or employ
peace officers. Whereas, as to counties, the fact that “the Legislature shall provide
for...an elected county sheriff..." is interpreted to mean that counties are required to
maintain a police force; and, as to cities, the provision that “it shall be competent to
provide for the government of a city police force" in city charters is somehow enhanced
to read that cities are “required” to maintain a police force.

3 California Constitution, Article 11, Sectibn 5, Adopted June 2, 1970:

“(a) It shall be competent in any city charter to provide that the city governed
thereunder may make and enforce all ordinances and regulations in respect to
municipal affairs, subject only to restrictions and limitations provided in their several
charters and in respect to other matters they shall be subject to general laws. City .
charters adopted pursuant to this Constitution shall supersede any existing charter, and
with respect to municipal affairs shall supersede all laws inconsistent therewith.

(b) It shall be competent in all city charters to provide, in addition to those
provisions allowable by this Constitution, and by the laws of the State for: (1) the
constitution, regulation, and government of the city police force (2) subgovernment in all
or part of a city (3) conduct of city elections and (4) plenary authority is hereby granted,
subject only to the restrictions of this articie, to provide therein or by amendment
thereto, the manner in which, the method by which, the times at which, and the terms
for which the several municipal officers and employees whose compensation is paid by
the city shall be elected or appointed, and for their removal, and for their compensation,
and for the number of deputies, clerks and other employees that each shall have, and
for the compensation, method of appointment, qualifications, tenure of office and
removal of such deputies, clerks and other employees.” .
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4. Staff’s Inconsistency is Arbitrary and Unreasonable

It is a matter of record that the Commission, many times in the past has approved
reimbursements for school police, e.g.:

465/76 Peace Officer Procedural Bill of Rights
1249/92 Threats Against Peace Officers
1120/96 Peace Officers’ Survivors Health Benefits

126/93 Law Enforcement Sexual Harassment Training

875/85 Photographic Record of Evidence

284/98 Law Enforcement College Jurisdiction Agreements
908/96 Sex Offenders: Disclosure by Law Enforcement Officers

Indeed, in the Law Enforcement College Jurisdiction Agreement mandate, community
college police services were the only services determined by the Commission to be
reimbursable. "

Staff has given no compellmg legal reason for this change in course. To do so now,
without a compelllng reason, is both arbltrary and unreasonable

Test claimant takes notice of the fact that staff has previously responded to this
objection.® In its prior Final Staff Analysis,* Staff wrote: “Prior Commission decisions
are not controlling in this case....the failure of a quasi-judicial agency to consider prior
decisions is not a violation of due process and does not constitute an arbitrary action by
the agency”, citing Weiss v. Stale Board of Equalization (1953) 40 Cal.2d 772 Staff
also cited an opinion of the California Attorney General.*” (72 Ops. Cal Atty.Gen. 173,
178 (1989), which cites Weiss)

The Weiss opinion states the whole rule: -

* Final Staff Anélysis. for Test Claim 00-TC-24, Peace 'Ofﬁcler Personnel
Records; Unfounded Complaints and Discovery, page 12

* Test Claimant aiso takes notice that this conclusion was not made until the
final staff analysis and was not fully briefed at the time of the Commission hearing.

37 Although opinions of the Attorney General, who is charged with the duty to
enforce the law, are entitled to great weight, the opinions of the Attorney General are
not controlling as to the meaning of a constitutional provision or statute Unger v.
Superior Court (supra, at page 688)
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“Probably deliberate change in or deviation from established
administrative policy should be permitted so long as the action is not
arbitrary or unreasonable. This is the view of most courts. (Citations)”
Weiss v. State Board of Equalization (supra, at page 777)

The rule of law which is the subject of this objection is the rule of “stare decisis”.*® The
Weiss court explained why the rule exists: “Consistency in administrative rulings is

essential, for to adopt different standards for similar situations is to act arbitrarily.” The
California Supreme Court recently explained:

“...the doctrine of stare decisis, ‘is based on the assumption that certainty,
predictability and stability in the law are the major objectives of the legal
system; i.e., that parties should be able to regulate their conduct and enter
into relationships with reasonable assurance of the governing rules of

law'.” Siemra Club v. San Joaquin Local Agency Formation Commission
(1999) 21 Cal.4th 489, 504

So an answer to the question presented here is not satisfactory when it merely says
that a court case says so, when that very same decision actually states it is “probably”
permissible so long as the action is not arbitrary or unreasonable, and that same

decision states that “to adopt different standards for similar situations is to act
arbitrarily.”

Reliance on prior decisions is also a factor:

“The significance of stare decisis is highlighted when legislative reliance is
potentially implicated. (citation) Certainly, '[s}tare decisis has added force
when the legislature, in the public sphere, and citizens, in the private
realm, have acted in reliance on a previous decision, for in this instance
overruling the decision would dislodge settled rights and expectations or
require an extensive legislative response.” Sierra Club v. San Joaquin
Local Agency Formation Commission (supra, at 504)

A satisfactory answer, then, needs to concentrate on the facts before coming to a

% “New Latin, to stand by things that have been settled: the doctrine under which
courts adhere to precedent on questions of law in order to insure certainty, consistency,
and stability in the administration of justice with departure from precedent permitted for
compelling reasons (as to prevent the perpetuation of injustice).” Merriam-Webster's

Dictionary of Law © 1996 ‘ .
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conciusion whether or not the action taken is arbitrary or unreasonable. In Weiss, there
was no element of reasonable reliance. Plaintiff was seeking a liquor license near a
school and complained that denial was unreasonable when other businesses had been
granted licenses before him. The court, in Weiss, answered this argument with “[H]ere
the board was not acting arbitrarily even if it did change its position because it may
have concluded that another license would be too many in the vicinity of the school.”
(Opinion, at page 777) Simply stated, the Weiss court held that the licensing board had
a rational reason for acting as it did.

In the present case, for many years, school dlstncts and community college districts
have maintained police departments as their means of fulfilling their obhgatlon to
provide safe schools. They have learned from the Commission (from its prior decisions
set forth above) that they will be reimbursed for peace officer activities mandated by the
Legislature. Relying on these prior decisions of the Commissicn, they have incurred
costs (in the instant case, since 1995) for activities mandated by the test claim
legislation. This is not a situation where the Commission acts prospectively and makes
a U-turn, it is a situation where the Commission acts retroactively and demes
reimbursement, '

The Staff has offered no compelling reason (because there is none) why mandated
activities of district peace officers are reimbursable in previous rulings and now’
activities of district peace officers are not reimbursable, other than what appears to be a
whim or current fancy. This 180 degree change of course does not insure certainty,
consistency and ‘stability in the administration of justice. This comes square within the

Weiss explanation that “to adopt different standards for similar situations is to act
arbitrarily.”

5. Staff Misinterprets the “Kern” Case

As a final argument, staff states:

“In a 2003 California Supreme Court mandates decision, the Court
found...'if a school district elects to participate in or continue participation
in any underlying voluntary education-relatéed funded program, the
district's obligation'to comply with the notice and agenda requirements
related to that program does not constitute a reimbursable state

mandate’.” (Citing: Depariment of Finance v. Commission on Srat
Mandates (2003) 30 Cal.4th 727,743 (“Kem”)

Staff badly misconstrues the scope of “Kern”.
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The controlling case law on the subject of legal compulsion, vis-a-vis non-legal

compulsion, is still City of Sacramento v. State of California (1990) 50 Cal.3rd 51
(hereinafter referred to as Sacramento /).

(1) Sacrarhénto Il Facts:

The adoption of the Saocial Security Act of 1935 provided for a Federal Unemployment
Tax ("FUTA"). FUTA assesses an annual tax on the gross wages paid by covered
private employers nationwide. However, employers in a state with a federally “certified”
unemployment insurance program receive a “credit” against the federal tax in an
amount determined as 90 percent of contributions made to the state system. A
“certified” state program also qualifies for federal administrative funds.

California enacted its unemployment insurance system in 1935 and has sought to
maintain federal compliance ever since.

In 19786, Congress enacted Public Law number 94-566 which amended FUTA to

require, for the first time, that a “certified” state plan inciude coverage of public

employees. States that did not alter their unemployment compensation laws

accordingly faced a loss of both the federal tax credit-and the administrative subsidy. .

In response, the California Legislature adopted Chapter 2, Statutes of 1978 (hereinafter
chapter 2/78), to conform to Public Law 94-566, and required the state and all local
governments to participate in the state unemployment insurance system on behalf of
their employees.

(2) Sacramento ! Litigation

The City of Sacramento and the County of Los Angeles filed claims with the State
Board of Control seeking state subvention of the costs imposed on them by chapter
2/78. The State Board denied the claim. On mandamus, the Sacramento Superior
Court overruled the Board and found the costs to be reimbursable. In. City of
Sacramento v. State of California (1984) 156 Cal.App.3d 182 (hereinafter Sacramento
Iy the Court of Appeal affirmed concluding, inter afia, that chapter 2/78 imposed state-
mandated costs reimbursable under section 6 of article XIll B. The court also held,
however, that the potential loss of federal funds and tax credits did not render Public
Law 94-566 so coercive as to constitute a “mandate of the federal government” under
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Section 9(b).*

In other words, Sacramento Iconcluded that the loss of federal funds and tax credits
. did not amount to compulsnon

(3) Sacramento If Litigation

After remand, the case proceeded through the courts again. In Sacramento I, the court
held that the obligations imposed by chapter 2/78 failed to meet the program "and
“service” standards for mandatory subvention because it imposed no “unique” obligation
on local governments, nior did it require them to provide new or increased governmental
services to the public, The Court of Appeal decision, finding the expenses
reimbursable, was reversed.

However, the court disapproved that portion of Sacramento / which held that the loss of
federal funds and tax credits did not amount to “compulsion”.

(4)  Sacramento II “Compuision” Reasoning

The State argued that the test ¢claim Ieglslatnon required a clear légal compulsion not
present in Public Law 94-566. The local agencies responded that the consequences of
California’s failure to comply with the federal “carrot ‘and stick” scheme were so
substantial that the state had no realistic "discretion” to refuse.

In disapproving Sacramento I, the court explained:

“If California failed to conform its plan to new federal requirements as they
arose, its businesses faced a new and serious penalty - full, double
unemployment taxation by both state and federal governments.” (Opinion,
at page 74)

The State then argued that Cahforma was not compelled to comply because it could
have chosen to terminate its owr’ unemployment insurance system, leaving the state’s
employers faced only with the federal tax. The court replled to this suggestlon

3 Sectlon 1 of articie XIil B limits annual “appropriations”. Section 9(b) provides
that “appropriations subject to limitation” do not include “Appropriations required to
comply with mandates of the courts or the federal government which, without discretion,
require an expenditure for additional services or which unavoidably make the provision
of existing services more costly.”
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‘However, we cannot imagine the drafters and adopters of article XlIl B
intended to force the state to such draconian ends. () .. -The alternatives
were so far beyond the realm of practical reality that they left the state

‘without discretion’ to depart from federal standards.” (Opinion, at page
74, emphasis supplied)

In other words, terminating its own unemployment program after 43 years or more in
operation was not an acceptable option because it was so far beyond the realm of
practical reality so as to be a draconian response, leaving the state without any real
discretion to do otherwise. The only reasonable alternatwe was to comply with the new
legislation. :

The Supreme Court in Sacramento If concluded by stating that there is no final test for
a determination of “mandatory” versus “optional”;

“Given the variety of cooperative federal-state-local programs, we here
attempt no final test for ‘mandatory’ versus ‘optional’ compliance with
federal law. A determination in each case must depend on such factors
as the nature and purpose of the federal program; whether its design
suggests an intent to coerce; when state and/or local participation began;
the penalties, if any, assessed for withdrawal or refusal to participate or
comply; and any other legal and practical consequences of
nonparticipation, noncompliance, or withdrawal.” (Opinion, at page 76)

(5)  Statutory Compulsion is not Required

In “Kern”, at page.736, the Supreme Court f rst made it clear that the decision did not
hold, as suggested here by Staff, that legal compulsnon is always necessary in order to
find a reimbursable mandate:

“For the reasons explained below, although we shall analyze the legal
compulsion issue, we find it unnecessam in this case to decide whether a

finding of legal compulsion is necessary in order to establish a right to
reimbursement under article XlIl'B, section 6, because we conclude that

even if there are some circumstances in which a state mandate may be
found in the absence of legal compulsion, the circumstances presented in
this case do not constitute such a mandate. g (Emphasis i in the original,
underlmlng added)

After concluding that the facts in Kem did not rise to the staridard of non-legal
compulsion, the court affirmed that other circumstances such as were presented in

182




| Ms. Paula Higashi
. Test Claim 02-TC-09

December 24, 2003

Sacramento I/ could result in non-legal compulsion:

“In sum, the circumstances presented in the case before us do not
constitute the type of non-legal compulsion that reasonably could
constitute, in claimants’ phrasing, a ‘de facto’ reimbursable state mandate.
‘Contrary to the situation that we descnbed in (Sacramento Il), a claimant
that elects to discontinué participation in"one of the programs here af
issue does not face ‘certain and severe...penalties’ such as
‘double...taxation’ or other 'draconian’ consequences (citation), but simply
must adjust to the withdrawal of grant money along with the lifting of
program obllgatlons (Opinion, at page 754, emphasis supplied to
illustrate holding is limited to facts presented)

The 42 year history of police departments on ‘community college and school district
campuses, detailed above, coupled with the strong showing that the legislature has
vastly increased the duties and responsibilities of district police departments is similar to
the history of unemployment insurance in California. The argument that school districts
and community college districts “discontinue” their campus police is strikingly similar to
the state’s argument in Sacramento I/ that California could terminate its own

’ unemployment insurance system. As in Sacramento I, test claimant cannot imagine
the drafters and adopters of article XIII B intended to force districts to such draconian
ends.- This alternative is so far beyond the realm of practical reality that it leaves
districts without any real discretion to change course at this late stage of history.

Staff badly misconstrues the scope of “Kern” by its failure to recognize that “Kern” is a
case limited by the court to the facts presented,

.we find it unnecessary in_this case to decide whether a finding of legal
compulsnon is necessary in order to establish a right to reimbursement
under article Xl B, sectioh 6...” (Oplmon at 736, emphasis in the
original, underining added),

and by its failure to apply the true test, as announced in Sacramento I

“A determination in each case must depend on such factors as the nature
and purpose of the (federal) program; whether its design suggests an
intent to coerce; when (state and/or local) participation began: the
penalties, if any, assessed for withdrawal or refusal to participate or
comply; and any other legal and practical consequences of
nonparticipation, noncompliance, or withdrawal.” (Opinion, at page 76)
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Here, the nature and purpose of the test claim legislation is to improve the efficiency of
schooi police when complying with the constitutional requirement that schools be safe.
School district and community college district participation began as long as 42 years
ago and there is no compelling reason to change the status quo. And the legal and
practical consequence of withdrawal is that the districts would be abdicating their-

constitutional duty to properly provide students and staff with safe, secure and peaceful
schools.

CERTIFICATION
| certify by my signature below, under penalty of perjury under the laws of the State of
California, that the statements made in this document are true and complete to the best
of my own personal knowledge or information and belief.

Singerely,

Keith B. Petersen

C:-  Per Mailing List Attached
Attachments

Pursuant to the standard practice that copies of court decisions (other than published
court decisions arising from state mandate determinations) that may impact the alleged
‘mandate bé attached to comments and rebuttals, copies of the following cases (in order
of citation) are attached hereto and are incorporated herein by reference:

1. In_re William G (1985) 40 Cal.3d 550
221 Cal.Rpftr. 118; 709 P.2d 11287

2. Leger v, Stockton Unified School District (1 988) 202 Cal. App.3d 1448
249 Cal.Rptr. 688

3, Brosnahan v. Brown (1982) 32 Cal.3d 236
186 Cal.Rptr. 30; 651 P.2d 274

4, Unger v. Superior Court {Marin County Democratic Central Com.) (1980)
102 Cal.App.3d 681; 162 Cal.Rptr. 611
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Porten v. University of San Francisco (1976) 64 Cal.App.3d 825
134 Cal.Rptr. 839

Laguna Publishing Co. v. Golden Rain Foundation (1982) 131 Cal.App.3d 816
182 Cal.Rpti. 813

Weiss v. State Board of Equalization (1953) 40 Cal.2d 772
256 P.2d 1

Sierra Club v. San Joaquin Local Agency Formation Commission (1999)
21 Cal.4th 489, 87 Cal.Rptr. 2d 702; 981 P.2d 543
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RE:

DECLARATION OF SERVICE

False Reports of Police Misconduct 02-TC-09

CLAIMANT: Santa Monica Community College District

| declare:

| am employed in the office of SixTen and Associates, which is the appointéd _
representative of the above named claimant(s). | am 18 years of age or older and not a
party to the within entitled matter.

On the date indicated below, | served the attached: letter of December 24 _2003

addressed as follows:

Paula Higashi

Executive Director

Commission on State Mandates
980 Ninth Street, Suite 300
Sacramento, CA 95814

FAX: (916) 445-0278

R

U.S. MAIL: | am familiar with the business
practice at SixTen and Associates for the
collection and processing of
correspondence for mailing with the
United States Postal Service. In
accordance with that  practice,
correspondence placed in the internal
mail collection system at SixTen and
Associates is deposited with the United
States Postal Service that same day in
the ordinary course of business.

OTHER SERVICE: | caused such
envelope(s) to be delivered to the office of
the addressee(s) listed above by.

{Describe)

AND per mailing list attached

FACSIMILE TRANSMISSION: On the
date below from facsimile machine
number (858) 514-86845, | personally
transmitted to the above-named person(s}
to the facsimile number(s) shown above,
pursuant to California Rules of Court
2003-2008. A true copy of the above-
described  document(s) was(were)
transmitted by facsimile transmission and
the transmission was reported as
complete and without error.

A copy of the transmission report issued
by the transmitting machine is attached to
this proof of service.

PERSONAL SERVICE: By causing atrue
copy of the above-described document(s)
to be hand delivered to the office(s) of the
addressee(s). '

| declare under penalty of perjury that the foregoing is true and correct and that this

declaration was executed on

12/24/03

, at San Diego, California.

_%:Zlﬁmm@/

Diane Bramwell
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40 Cal.3d 550; 221 Cal.Rptr. 118, 709 P.2d 1287 {Dec. 1985]

[Crim. No. 22945. Dec. 5, 1985.]

In re WILLIAM G., a Person Coming Under the Juvenile Court Law.
THE PEOPLE, Plaintiff and Respondent, v.
WILLIAM G., Defendant and Appellant.

SumMMARY

The juvenile court entered an order declaring a high school student a ward
of the juvenile court pursuant to Welf. & Inst. Code, § 602. The order was
based on the court’s finding that the student unlawfully possessed marijuana
for sale in violation of Health & Saf. Code, § 11359. This finding was based
on & quantity of marijuana found in a calculator case being carried by the
student on the high school campus after a search by the high school assistant
principal. (Superior Court of Los Angeles County, No. J 405121, Irwin J.
Nebron, Judge.)

The Supreme Court reversed. The court first held that public school of-
ficials such as the assistant prmc1pa1 are governmental agents within the
purview of both U.S. Const., 4th Amend., and Cal. Const., art. I, § 13,
and must therefore respect the const:tutlonal rights of students 'm their
charge against unreasonable searches and seizures. Next, the court held
that, balancing students’ privacy interests with governmental interests in
promoting a safe learning environment, searches of students by public
school officials must be based on a reasonable suspicion that the student or
students to be searched have engaged, or are engaging, in a proscribed
activity (that is, a violation of a school rule or regulation, or a criminal
statute), that there must be articulable facts supporting that reasonable sus-
picion, and that neither indiscriminate searches of lockers nor more discreet
individual searches of a locker, a purse or a person-can take place absent
the existence of reasonable suspicion. Finally, the court held that the search
conducted by the assistant principal did not meet the standard of reasonable
suspicion, that the assistant principal’s search of the calculator case was
conducted illegally, and that the evidence obtained thereby was inadmissible
in the proceedings of the juvenile couit. (Opinion by Reynoso, J., with
Broussard, Grodin, JJ., and Ka}is, J.,* concurring. Separate concurring and

*Retired Associate Justice of the Supreme Court sitting under assignment by the Ghair-
person of the Judicial Council,
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dissenting opinion by Bird, C. J. Separate dissenting opinion by Mosk,

1)

HEADNOTES

-Classified to California Digest of Official Reports, 3d Series

1y

2)

©)

@

(5)

Infants § 1—Constitutional Rights.—Minor students are “‘persons”
under the state and federal Constitutions and therefore possess funda- .

. mental constitiitional rights which the state must respect.

Searches and Seizures § 9—Constitutional and Statutory Provi-
sions—Applicability to Minor Students.—Among the constitutional-
rights possessed by minor students is the guarantee of freédom from
unreasonable searches and seizures contained in U.S. Const., 4th
Amend., and Cal. Const., art. I, § 13. This guarantee is inferable from
minors’ constitutional rights to privacy, and their guarantee under U.S.
Const., 14th Amend., against deprivation of liberty without the pro-
cess of law. ‘ .

Schools § 52—Parents and Students—Constitutional Rights of Pub-.
lic School Students.—Public school students do not shed their. consti-
tutional rights upon reaching the schoolhouse door. The authority .pos-
sessed by the state to proscribe and enforce standards of conduct in its
schools, although concededly very broad, must be exercised consis-

tently with constitutional safeguards. -

Infants § 1--Constitutional Rights.—The constitutional rights of mi-
nors need not always be coextensive with those of adults. Minors’
rights may be legitimately restricted to serve the state’s interest in
promoting the health and welfare of children, Even where there is an
invasion of protected freedoms, the power of the state to control the
conduct of children reaches beyond the scope of its authority over
adults.

Searches and Seizures § 14—Constitutional and Statutory Provi-
sions—Searches by Persons Other Than Law Enforcement Offi-
cers.—The protection against unreasonable searches and seizures con-
tained in U.S. Const., 4th Amend., and Cal. Const., art. I, § 13,
applies only to governmental action. Thus, while the protection of the
Fourth Amendment and art. I, § 13, is not limited to action by law
enforcement, but extends to all governmental action, it does not extend
to searches conducted by private persons.
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(6) Searches and Seizures § 14—Constitutional and Statutory Provi-

sions—Searches by Persons Other Than Law Enforcement Offi-
cers—Public School Officials.—Public school officials are governmen-
tal agents within the purview of both U.S. Const., 4th Amend., and
Cal. Const., art. I, § 13, and must therefore respect the constitutional
rights of students in thelr charge against unreasonable searches and
seizures.

(7a-7d) Searches and Seizures § 14—Constitutional aﬁd Statutory Pro-

8

visions—Searches by Persons Other Than Law Enforcement Offi-
cers—Public School Officials.-—Balancing. public school students’ pri-
vacy interests with the governmental interests in promoting a safe
learning environment, searches of students by public school officials
must be based ofi a reasonable suspicion that the student or students to
be searched have engaged; or are engaging, in a proscribed activity
(that is, a violation of a school rule or regulation, or a criminal stat-
ute). There must be articulable facts supporting that reasonable suspi-
cion. Neither indiscriminate searches of lockers nor more discreet in-
dividual searches of a locker, a purse, or a person can take place absent
the existence of reasonable suspicion. Respect for privacy is the rule—
a search is the exception. The corollary to this rule is that a search of
a student by a public school official is unlawful if predicated on mere
curiosity, rumor *or ‘hunch. ) .

[Admxsmbthty, m crxmmal case of ewdence obtained by search con-
ducted by school official or teacher, note, 49 A.L.R.3d 978. Sec also
Cal.Jur.3d (Rev), Criminal Law, § 2554 Am.Jur.2d, Searches and
Seizures, § 13. 5]

Searches and Seizures § 9—Constitutional and Statutory Provi-

sions—General Application and Exceptions.—U.S. Const., 4th
Amend., and Cal. Const., art. 1,°§ 13, protect the people against un-
reasonable searches and seizures by governmental officials. Under, or-
dinary circumstances, a search is per se unreasonable unless conducted
pursuant to a judicial warrant issued on the basis of probable cause
and describing with particularity the items to be seized. Probable caunse
depends upon facts and circumstances which are reasonably trustwor-
thy and sufficient to warrant a prudent person to believe that a violation
of the law is being or has been committed. This general rule is subject
to a few specifically established and well-delineated exceptions. These
exceptions include searches incident to a lawful arrest; searches made
under exigent circumstances; where the police are in ‘*hot pursuit™;
pursuant to a *‘stop and frisk!’ for weapons; where the evidenceis in -
plain view; or with the consent of the individual whose person or
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®

(10)

(11)

(12)

(13

property is searched. The warrant and probable cause requirements
have also been relaxed for searches conducted in unique settings, such
as military installations; at the national border; aboard vessels within
the United States or its coastal waters; pursuant to certain administra-

tive inspections of licensed businesses; or at the situs of other regulated
activities,

Privacy § 1—Constitutional Provisions.—The right of privacy is vi-
tally important. It derives, in California;-not only from the protections
against unreasonable searches and seizures guaranteed by U.S. Const.,
4th Amend., and Cal. Const., art. I, § 13, but also from Cal. Const.,
art. I, § 1. Homage to personhood is the foundation for individual
rights protected by our state and national Constitutions.

Searches and Seizures § 54-—Without Warrant—Test of Reason-
ableness.—Whether a particular search is reasonable depends -on a
balancing of the nature and quality of the intrusion on the individual's
U.S. Const., 4th Amend., interests against the importance of the gov-
ernmental interests alleged to justify the intrusion. S
Searches and Seizures.§ 14—Constitutional and Statutory Provi-
sions—Searches by Persons Other Than Law Enforcement Offi-
cers—Public School Officials.—A search of public school students by
school officials under the reasonable suspicion standard will be per-
missible in its scope when the measures adopted are reasonably related
to the objectives of the search and not excessively intrusive in light of
the age and sex of the student and the nature of the infraction.

Searches and Seizures § 53—Without’ Warrant—When Warrant
Not Required—Searches by Public School Officials.—Public school
officials are not required to obtain a warrant before conducting search-
es of students which are based on the standard of reasonable suspicion.

Searches and Seizures § 57—Without Warrant—Search of Per-
son—Search of High School Student by School Official.—An assis-.
tant principal's search of a high school student’s calculator case was
conducted illegally and the evidence obtained thereby—marijuana—
was inadmissible in juvenile court proceedings, where the search did
not meet the standards of reasonable suspicion. The assistant principal
articulated no facts to support a reasonable suspicion that the student-
was engaged in a proscribed activity justifying a search. The record
reflected a complete lack of any prior knowledge or information on the
part of the assistant relating the student to the possession, use, or sale
of illegal drugs or other contraband. His suspicion that the student was
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tardy or truant from class provided no reasonable basis for conducting
a search of any kind. The record was also devoid of evidence of exi-
gent circumstances requiring an immediate nonconsensual search.
Moreover, the student's ‘“furtive gestures” in attempting to hide the
calculator case from the assistant principal’s view could not, standing
alone, furnish sufficient cause to search, nor did not student’s demand
for a warrant create a reasonable suspicion upon which to base the
-search.

COUNSEL

Wilbur F. Littlefield, Public Defender, Laurence M. Sarnoff, Paul James,
Allan C. Oberstein, Eugene Moutes, Edward Rucker, William A. Misener,
David P. Carleton and Henry J. Hall, Deputy Public Defenders, for.
Defendant and Appellant,

George Deukmejian and John K. Van de Kamp, Attorneys General, S. Clark
Moore, Assistant Attorney General, Howard J. Schwab, Carol Wendelin
Pollack, Susan Lee Frierson and Donald J. Oeser, Deputy Attorneys
General, for Plaintiff and Respondent.

Robert H. Philibosian, District Attorney (Los Angéles), Harry B. Sondheim
and Donald J. Kaplan, Deputy District Attorneys as Amici Cunae on behalf
of Plaintiff and Respondent.

OPINION

REYNOSO, J.—William G. appeals from an order declaring him a ward
of the juvenile court pursuant to section 602 of the Welfare and Institutions
Code. This order was based on the court’s finding that William unlawfully
possessed marijuana for purposes of sale in violation of section 11359 of
the Health and Safety Code. William was placed on probation for a period
of three years.

The issue presented is one of first impression for this court; What standard
is required under article I, section 13, of the California Constitution and
the Fourth Amendment to the United States Constitution to determine the
legality of a search by a public school official of a minor student? Given the
unique characteristics of the school setting and the important responsibilities
-~ that school officials have to. ail students, we conclude that the applicable
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standard is reasonable suspicion. We further conclude that the instant search
did not meet the reasonable suspicion standard, rcqulrmg reversal of the
trial court’s judgment.

I

On the date of the alleged offense, October 1, 1979. William was 16 years
of age and a student at Chatsworth High School in Los Angeles. At ap-
proximately 1:10 p.m., Reno Lorenz, the assistant principal at Chatsworth,
noticed William and two other male students walking through the center of
campus. The assistant principal was at that time approximately 35 yards
away from the students. As Lorenz proceeded toward the students, he no-
ticed that William was carrying a-small black bag, later identified as a vinyl
calculator case, to which the students’ attention was momentarily drawn.
The case had what Lorenz thought was an odd-looking bulge.

Upen reaching the students, Lorenz asked where they were heading and
why they were late for class, William did not have any classes after 12
noon. As Lorenz spoke, William placed the case in a palmlike gesture to
his side and then behind his back. Lorenz asked William what he had in his
hand, to which William replied, "Nothing." When Lorenz attempted to see”
the case, William said ““You can’t search me,” and then, ‘““You need a
warrant for this.™ Followmg more discussion, Lorenz took William by r.he
arm and escorted him to the assistant principal’s office.

Loreuz sought a noon recreational aide to act as a witness. After repeated
unsuccessful efforts to convince William to hand over the case, Lorenz
forcefully took and unzipped it. Inside were four baggies of marijuana
weighing a total of less than one-half ounce, a small metal gram weight
scale, and some Zigzag cigarette papers. William stated that he was holding
the contents of the case for someone else o

Lorenz immediately telephoned the police. Los Angeles Police Officer
Stephen Henderson responded and placed Wllham under arrest. The officer
conducted a pat-down search for weapons'and any additional contraband,
and found $135 in William's pockets. This money was never introduced
into evidence.

At the adjudication hearing William, through his attorney, moved to sup-
press the evidence obtained from his calculator case on the ground that the
search was conducted illegally. William argued that public school officials
should be subject to the constitutional proscriptions against unreasonable
searches and seizures and that there was no reasonable basis for the instant
search,
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At the hearing Lorenz testified that he was employed by the Los Angeles
City Board of Education and that his duties. as assistant principal included
assisting the school security agent, whom he supervised, in arresting juve-
niles for narcotics violations. He testified that it was usual for him to call
in the police after making such arrests. While Lorenz had no prior infor-
mation which led him to believe that William was in possession of mari-
juana, or that William had 6therwise violated the law or a school rule, it
was his standard procedure to question students who were not in class dur-
ing regular class periods. Lorenz further testified that he would have called
the school security agent, rather than the recreational aide, to assist him in
searching William but the agent was not on duty that day. Officer Henderson
testified that he had previously arrested many Chatsworth students for nar-
cotics violations who had been turned over by Lorenz and the- school secu-
rity agent. :

The juvenile court denied William's motion to suppress, based on a find-
ing that the search conducted by Lorenz was reasonable under the circum-
‘stances, and that Lorenz would have been derelict in his duties had he not
‘“done what he did.”" On appeal, William contends this ruling is reversible
error.

William claims that Lorenz is a government agent to whom the constitu- -
tional limitations on searches and seizures should apply; that while searches
conducted solely for school purpeses may be subject to a reasonable suspi-
cion standard, searches which are conducted for the purpose of juvenile
adjudication or criminal prosecution must be based on probable cause; that
the search conducted by Lorenz was not supported by probable cause or
reasonable suspicion; and, therefore, that the evidence obtained by Lorenz
is inadmissible under the exclusionary rule. The People argue that searches
of students on public school grounds need be supported by only a “‘reason-
able suspicion,’ even if conducted for law enforcement purposes, and that
the search conducted by Lorenz met this standard.

II.

(1} It is well settled that minor students are '‘persons’’ under our state
and federal Constitutions and therefore possess fundamental constitutional
rights which the state must respect. (Tinker v. Des Moines School Dist.
(1969) 393 U.S. 503, 511 [21 L.Ed.2d 731, 740, 89 S.Ct. 733].) *Consti-
tutiona) rights do not-mature and come into being magically only when one
attains the state-defined age of majority. Minors, as well as adults, are
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protected by the Constitution and possess constitutional rights.””! (Planned
Parenthood of Missouri v. Danforth (1976) 428 U.S. 52 74 [49 L.Ed.2d
788, 808, 96 S.Ct. 2831].)

(2) Among these rights is the guarantee of freedom from unreasonable
searches and seizures contained in the Fourth Amendment to the United
States Constitution and article I, section 13, of the California Constitution.
(In re Scort K. {1979) 24 Cal.3d 395, 400-403 [155 Cal.Rptr. 671, 595
P.2d 105], cert. den., 444 U.S, 973 [62 L.Ed.2d 388, 100 S.Ct. 468].) As
we have previously noted this guarantee is inferable from minors’ consti-
tutional rights to privacy,? and their guarantee under the Fourteenth Amend-
ment against deprivation of liberty without due process of law.3 (In re Scott ’
K., supra, 24 Cal,3d 3935, 401, 402.)*

As noted above, this court has not- previously considered the scope of
Fourth Amendment® protections that should be accorded minors subject to

‘For example, the United States Supreme Court has held that minors are constitutionally
entitled to freedom of speech and expression (Tinker v. Des Moines School Dist., supra,
393 U.S. 503; Board of Education v. Barnette (1943) 319 U.§. 624 {87 L.Ed. 1628, 63
5.Ct. 1178, 147 A.L.R. 674]); equal protection against racial discrimination (Brown v.
Board of Education (1954) 347 U.S. 483 [98 L.Ed. 873, 74 S.CL. 686]); and due process
before being suspended from school {(Goss v. Lopez (1975) 419 U.S. 565 [42 L.Ed.2d 725,
95 §.Ct. 729)).

1See Planned Parenthood of Missouri v. Danforth, supra, 428 U.S. 52 (upholding minor's
right 1o an abortion without parental consent); and Carey v. Population Services Interna-
tignal (1977) 431 U.S. 678 [52 L. Ed 2d 675, 97 8.Ct. 2010] (upholdmg minor’s right: to
obtain contraceptives).

*The United States Supreme Court has held that minors t'acmg cnmmal charges in juvenile
procecdings are constitutionally entitled to notice, counsel, confrontation and cross-exami-
nation of witnesses, and protection against self-incrimination (In re Gault (1967) 387 U.S.
1 {18 L.Ed.2d 523, 87 S.Ct. 1428]); are protected against coerced confessions (Gallegos v.
Colorado (1962) 370 U.S. 49 [8 L.Ed.2d 325, 82 §.Ct. 1209, 87 A.L.R.2d 614]); that the
Fifth Amendment prohibition against double Jeopardy precludes criminal prosecution of a
juvenile subsequent to commencement of juvenile couri adjudication involving the same
offense (Breed v. Jonas (1975) 421 U.S, 519 [44 L.Ed.2d 346, 95 5.Ct. 1779]); and that
proof of guilt beyond a reasonable doubt is required in delinguency adjudncauons n re
Winship (1970) 397 U.S. 358 (25 L.Ed.2d 368, 90 §.Ct. 1068]).

‘Accord, Brown v. Fauntleroy (D.C. Cir. 1971) 442 ¥.2d 838, 840-841; In re Harvey
(1972) 222 Pa.Super. 222 {295 A.2d 93, 96-97); In re Morris (1571) 29 Ohio Misc. 71 {278
N.E.2d 701, 702|; Ciulla v. State (Tex.Civ.App. 1968) 434 5.W.2d 948, 950; In're Wil-
fiams (1966) 49 Misc.2d 154, 169-170 (267 N.Y.5.2d 91].)

We rest our decision on both state and federal law. Unless otherwise indicated, references .
to the Fourth Amendment are also intended to refer to article 1, section 13, of the California
Constitution. Similarly, the federal cases upon which we rely are intended to also support
certain aspects of the independent state grounds of our decision, as the federal cases pre-
scribe the minimum standards that may not be violated. (See In re Scott K., supra, 24 Cal.3d
at pp. 400-4G1.) " This court has always assumed the independent vitality of our state Con-
stitution. In the search and seizure area our decisions have often comported with federal
law. yet there hus never been any question that this similarily was a matter of choice and
not compulsion.” (People v. Brisendine (1975) 13 Cal. 3d 528, 548 (119 Cal.Rptr, 315, 531
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searches by public school officials. (3), (4) While we recognize that the
constitutional rights of minors need not always be coexiensive with those of
adults,$ it is well established that public school students do not shed their
constitutional rights upon reaching the schoolhouse door. (Tinker v. Des
Moines School Dist., supra, 393 U.S. 503, 506 {21 L.Ed.2d 731, 737].)
““The authority possessed by the State to prescribe and enforce standards of
conduct in its schools, although concededly very broad, must be exercised
consistently with constitutional safeguards.” (Goss v. Lopez, supra, 419
U.S. 565, 574 {42 L.Ed.2d 725, 734].)

III.

(5) The Fourth Amendment’s protection against unreasonable searches
and seizures applies only to governmental action. (Coolidge v. New Hamp-
shire (1971) 403 U.S. 443, 487 [29 L.Ed.2d 564, 595, 91 S.Ct. 2022].)
The origin and history of the Fourth Amendment ‘‘clearly show that it was
intended as a restraint upon the activities of sovereign authority, and was
not intended to be a limitation upon other than governmental agencies

" (Burdeau v. McDowell (1921) 256 U.S, 465, 475 [65 L.Ed. 1048,
1051 41 S.Ct. 574, 13 A.L.R. 1159]; see also Stapleton v. Superior Court
(1968) 70 Cal.2d 97, 100 {73 Cal.Rpir. 575, 447 P.2d 967).) Thus, while
the protection of the Fourth Amendment is not limited to action by law
enforcement, but extends to all governmental action (see New Jersey v. .
T.L.O. (1985) 469 U.S. 325 [83 L.Ed.2d 720, 730, 105 S.Ct. 733, 740}),
it does not extend to searches conducted by private persons.

(6) Our initial determination is therefore whether public school officials
such as Lorenz are agents of the government to whom the constitutional -
proscriptions against unreasonable searches and seizures apply. Consistent
with the United States Supreme Court’s recent ruling in New Jersey v.
T.L.O., supra, that public school officials are subject to the Fourth Amend-
ment's proscription against unreasonable searches and seizures, we con-

P.2d 1099]; see also art, I, § 24, Cal, Const.: “Rights guaranteed by this Constitution are
not dependent on those guarantecd by the United States Constitution.”) We are not con-
cerned in this case with the application of article I, section 28, subdivision (d), of the
California Constitution (Prop 8, Primary Elec. (June 8, 1982}), as the instant search was
conducted before the effective date of that provision. (Sce People v. Smith (1983) 34 Cal.3d
251, 262 [193 Cal.Rprr. 692, 667 P.2d 149].)

%See In re Scoir K., supra, 24 Cal.3d 393, 401, and Jr re Roger 5. (1977) 19 Cal.3d 921,
928 [141 Cal.Rptr. 298. 569 P.2d 1286]. Minors’ rights may be legitimately restricted lo
serve the state’s interest in promoting the heaith and welfare of children, (Prince v. Mas-
sachuserrs (1944) 321 U.5. 158, 168 |88 L.Ed. 645, 653-654, 64 5.Ct. 438].) “[E]ven
where there is an invasion of protected freedoms ‘the power of the state to control the
conduct of children reaches beyond the scope of its authority over aduhts'.™ (Gmsberg v.
Mew York (1968) 390 U.5. 629, 638 {20 L.Ed.2d 195, 203, 88 S.Ct. 1274] quoting,Prince
v. Massachusetts, supra, 321 U.S. 158, 170 (88 L.Ed 645, 654]) /
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clude that California public school officials are further subject to this pro-
scription under article [, section 13, of the California Constitution.

The state Court of Appeal to first consider this issue concluded that public
school officials are private persons and therefore outside the scope of the
Fourth Amendment. In the case of In re Donaldson (1969) 269 Cal.App.2d
509 {75 Cal.Rptr. 220], marijuana seized by a high school vice principal
pursuant to a warrantless search of a student's locker was held admissible
in a subsequent juvenile proceeding. The court found the vice principal to
be a nongovernmental agent because ‘‘the primary purpose of the school
official's search was not to obtain convictions, but to secure evidence of
student misconduct.” (/d., at p. 511.)7 The court relied on the in loco par-
entis responsibility of school officials to maintain discipline upon school
premises. (/d., at p. 513.) Although noting that the “‘acquisition of property
by a private citizen from another person cannot be deemed reasonable or
unreasonable,” the court determined ‘‘[t]hat [because] evidence of crime is'
uncovered and prosecution results therefrom should not of itself make the
search and seizure unreasonable.” (/d., at pp. 511-512.)¢

We find this reasoning and the conclusion that public school officials are
not governmental agents untenable on two grounds. First, “public school
officials are clearly agents of the government by the very nature of their
employment. They are employees of the state through its local school boards
(Ed. Code, §§ 1040 et seq., 14000 et seq., 41000 et seq., and 45020 et
seq.).? Their qualifications, licensing and certification are controlled by state
statute (§ 44000 et seq.). They are accountable to the State Board of Edu-

IThe Donaldson court explicitly found ‘' no joint operation by police and the school offi-
cial™ in that case, (Id., at p, 511.) This finding apparently played an insignificant role in
the court's determination that public school officials are private persons for purposes of the
Fourth Amendment, but was critical to its determination of whether such cooperative efforts
by a school official, whom the court otherwise perceived to be a private person, are thereby
“lainted with state action [which] consequently violate the Fourth Amendment's prohibi-
tion.” (Ibid.) While we believe that the existence of. formal cooperative activities between
law enforcement and public school officials in effecting searches of minor students may be
an important consideration in determining the standard to be applied to these activities under
the Fourth Amendment (see fn. 12, posr), we do not find this inquiry relevant to the initial
determination of whether this constitutional provision applies. : :

tRelevant Court of Appeal decisions since Donaldson have similarly continued to deter-
mine the reasonableness of searches by public school officials. (See, in re Christopher W.
(1973) 29 Cal.App.3d 777, 780-782 [105 Cal.Rptr. 775] [explicit application of Fourth
Amendment, although adopted Donaldson view that public school officials are not govern-
mental officials]; in re Fred C. (1972) 26 Cal.App.3d 320, 323-326 [102 Cal:Rptr. 682]
[assumed sub silentio that Fourth Amendment applies]; In re Thomas G. (1970) 11
Cal. App.3d 1193, 1196-1199 [S0 Cal.Rptr. 361] [explicit application of Fourth Amend-
mentj.) None of these decisions addressed the inherent confiict in applying both the Fourth
Amendment and the Donaldson holding that schoot officials are not governmental officials.

*All further statutory refercnces are to the Education Code unless otherwise noted.
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cation (§ 33000 et seq.) to implement state-prescribed policies and curricula
{8§ 51000 et seq., 8000 et seq.). Moreover, public school officials are
charged with the education and supervision of children whose education is
primarily funded by the state (§8 14000 et seq., 41000 et seq.). These chil-
dren, if between the ages of 6 and 16 and not within an exempted class, are
compelled by the state to attend.school (§ 48200 et seq.); their conduct is
statutorily circumscribed (§§ 48900 et seq., 44807); and their discipline by
school officials must conform to state statute (§ 49000 et seq.). The very
nature of these responsibilities renders public school officials agents of our
state and local governments.

The second basis for rejecting the Donaldson court's conclusion that
school officials are private persons for purposes of the Fourth Amendment
is that court’s reliance on the in loco parentis doctrine. At common law,
this doctrine was based on the individual delegation of parental authonty to
the private tutor or schoolmaster of one’s child. This delegation was *‘such
a fraction of the power of the parent committed to his charge, viz., that of
restraint and correction, as may be necessary to answer the purpeses for
which he is employed.™ (1 Blackstone’s Commentaries 453.)

An overemphasis of this doctrine ignores the realities of modern public
school education. It can no longer be said that parents voluntarily delegate
a portion of their authority to school officials, as parents are required under
penalty of criminal sanctions to enroll their children in s¢hool (§48291).
Moreover, the common law doctrine.of in loco parentis has given way in
this state to a statutory directive.!® Thus, public school officials act pursuant
to statutory or governmental, rather than privately delegated, authority. As
the United States Supreme Court-reasoned, **[t]Joday’s public school officials

. do not merely exercise authority voluntarily conferred on them by individual
parents; rather, they act in furtherance of publicly mandated educational
and disciplinary policies . . . In‘carrying out searches and other disciplinary
functions pursuant to ‘such policies, school officials act as representatwes of
the State, not merely as surrogates for the parents . . ."" (New Jersey v.
TLO., supra, 469 U.S. 325 [83 L.Ed.2d at p. 731, 105 S.Ct. at p. 7411.)
(See also Gordon J. v. Santa Ang Unified School Dist. (1984) 162
Cal.App.3d 530, 533-538 [208 Cal.Rptr, 657].) :

9Section 44807 provides: “Every teacher in public schools shall hold pupils to a strict
account for their conduct on the way to and from school, on the playgrounds, or during
recess. A teacher, vice principal, principal or any other certificated employee of a school
district shall not be subject to criminal prosecution or criminal penalties for the exercise,
during the performance of his duties, of the same degree of physical control over a pupil
that a parent would be legally privileged to exercise but which in no event shall exceed the
amount of physical control reasonably necessary to maintain order, protect property,” or
protect the health and safety of pupils, or to maintain proper and appropriate conditions
conducive to learning. The provisions of this section are in addition to and do not supersedc
the provisions of Section 49000 [govemmg scope of permissible disciplinary actions)].”
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Finally, that public school officials are governmental agents is under-
scored by the United States Supreme Court's application to such officials of
constitutional restraints relevant only to state action. (See, e.g., Tinker,
supra, 393 U.S. 503 [First Amendment]; Goss v. Lopez, supra, 419 U.S.
565 [due process clause of the Fourteenth Amendment].) *‘If school author-
ities are state actors for purposes of the constitutional guarantees of freedom
of expression and due process, it is difficult to understand why they should
be deemed to be exercising parental rather than public authority when con-
ducting searches of their students.” (New Jersey v. T.L. 0., supra, 469 U.S.
325 [83 L.Ed.2d at p. 731, 105 S.Ct. at p. 741}.) As the Supreme Court
has stated, *‘{tjhe Fourteenth Amendment, as now applied to the States,
protects the citizen against the State itself and all of its creatures—Boards
of Education not excepted.” (Board of Education v. Barnetre, supra, 319
U.S. at p. 637 (87 L.Ed. at p. 1637].) :

Given these considerations, we conclude that public school officials are
governmental agents within the purview of both the Fourth Amendment and .
article I, section 13, and must therefore respect the constitutional rights of
students in their charge against unreasonabie searches and seizures.!!

WAccord, State v, Baccino (Del.Super, 1971) 282 A.2d 869, 870-871 [49 A.L.R.3d 973]; -
People v. Scott D, {1974) 34 N.Y.2d 483 [358 N.Y.S.2d 403, 315 N.E.2d 466, 468]; Doe
v. State (1975) 88 N.M. 318 [540 P.2d B27, 831); State v, Walker (1974) 19 Ore.App, 420
[528 P.2d 113, 115]; Stare v. Mora (La. 1975) 307 So.2d 317, 319, vacated.and remanded
(1975) 423 U.S. 809 [46 L.Ed.2d 29, 96 §.Ct. 20], modified 330 So.2d 900, certiorari
denied 429 U.5. 1004 [50 L.Ed.2d 616, 97 §.Ct. 538]. See also Comment, Students and
the Fourth Amendment: "'The Torturable Class'' (1983) 16 U.C. Davis L.Rev. 709, T13-
714, '

Justice Mosk's dissent mistakenly concludes that our opinion equates public school offi-
cials with peace officers. It is precisely because we do not equate these two types of gov-
emmental officials that we have concluded that a standard of suspicion less than probable
cause must apply to searches by officials of the public schools. The distinction we draw
between public school officials and peace officers is underscored by our refusal to now decide
what standard should apply in determining the reasonableness of searches by school officials
who act in cooperation with law enforcement officers. (See fns, 7, anre, and 12, past.)

As earlier noted, the proscriptions of the Fourth Amendment are not properly limited to
agents of law enforcement. As the United States Supreme Court has recognized in the
administrative law context, *‘the Fourth Amendment prohibition against unreasonable
searches protects against warrantless intrusions during civil as well as criminal investigations
. . . If the government intrudes on a person’s property, the privacy interest suffers whether
the government’s motivation is (o investigate violations of criminal laws or breaches of other
statutory or regulatory standards.* (Marshall v. Barlow's, Inc. (1978) 436 U.S. 307, 312-
313 [56 L.Ed.2d 305, 311, 98 5.Ct. 1816].) *'The basic purpose of this [Fourth] Amendment

. is to safeguard the privacy and security of individuals against arbitrary invasions by
governmental officials.”’ (Italics added.) (Camara v. Municipal Court (1967) 387 U.S. 523,
528 [18 L.Ed.2d 930, 935, 87 5.Ct. 1727]) . .

Justice Mosk's characterization of our holding is rather attenuated. It is not generally the
responsibility of governmental secretaries, librarinns, gardeners or janitors to keep a vigilant
and watchful eye over public school students. Nor is it their duty to conduct senr_ches of
such students when needed to ensure the students' health and safety. However, if these
governmentz! employees worked for n public schoal and conducted student searches, they
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Iv.

(7a) We next consider what standard should apply in determining the
reasonableness of searches by public school officials.!? As will be seen; we
conclude that the unique characteristics of the school setting require that the
applicable standard be reasonable, suspicion. The governmental interests in
providing an environment which will protect the health and welfare of all
students must be balanced with the privacy interests of individual students.
(8) (See fn. 13.) That weighing process convinces us that the siandard is
appropriately less than probable cause,'?

would then be held to the same constitutional standard we have ‘established for all public
school officials. Additicnally, in evaluating the reasonableness of the instant search without
determining that the Fourth Amendment applies, the dissent makes the same analytical error
as prior Court of Appeal decisions, (See fn. 8, anre.)

2Under the facts of this case, we do not reach the issue of what standard. should apply
where law enforcement officizls are involved at the outset of m student search, or where a
school official acts in cooperation with, or as an agent of, law enforcement. (See fn. 7, ante;”
cf., e.g., Picha v. Wieglos (N.D.IIl. 1976) 410 P. Supp 1214, 1219-1221 [school officials’
cooperatwe efforts with law enforcement held to require probab]c cause to:search].) Nor do
we adopt the distinction, urged by William and initially drawn in Donacidson, berween

_ searches conducted solely for school purposes and searches resulting in, or conducted for

the purpose of, juvenile adjudication or criminal prosecution.

An overview of the Fourth Amendment's general application and exceptions places our
discussion in context. The Fourth Amendment protects “‘the people'' zgainst *‘unreasonable
searches and seizures” by governmental officials. Under. ordinary. circumstances, & search -
is per se unreasonable unless conducted pursuant to a judicial warrant issued on the basis
of probable cause and describing with particularity the items to be seized, (United Stares v.
Place (1983) 462 U.8. 696, 701 [77 L.Ed.2d 110, 701-702, 103 §.Ct. 2637, 2641].) Prob-
able cause depends. upon facts and .circumstances which. are reasonab]y trustwon.hy and
sufficient to warrant a prudent person to believe that a violation of law is being, or has been,
commired. (Beck v. Ohio (1964) 379 U. 5. 89, 91 (13 L.Ed.2d 142, 145, 85 §.Ct. 223].)

'I'h:s general rule is sibject 1o “a few spec:ﬁcally establistied ‘and well-delineated excep-
Yons." (Karz v. United Stares (1967) 389 U.S. 347, 357 [19 L.Ed.2d 576, 585, 88 5.Ct,
507].) These exceptions include searches incident to a lawful arrest (Illmms v. Lafayerte
(1983) 462 U.S. 640 [77 L.Ed.2d 65, 103 S.Ct. 2605, 2608-2609)); searches made under
exigent circumstances {United States v. Jeffers (1951) 342 U.S. 48, 52 [96 L.Ed. 59, 64,
72 8.Ct. 93]); where the police are in “*hot pursuit" (Warden'v. Hayden (1967) 387 U.S.

294, 298-300 [18 L.Ed.2d 782, 7B7-788,.87 5.Ct. 1642]); pursuant to a ‘‘stop and frisk™

for weapons (7erry v. Ohio, (1968) 392 U.S. 1, 30 [20 L.EBd.2d 888, 911, 88 S.Ct. 1868]);
where the evidence is in plain view (Coo!tdge v. New Hampshire, supra, 403 U.5. 443,
4635-468 [29 L.Bd.2d 564, 582-584]); or with the consent of the individual whose person or
property is searched (Zap v. United States (1946) 328 U8, 624,-628-630 [90 L.Ed. 1477,
1481-1483, 66 5.Ct. 1277]).

The warrant and probable cause requirements have also been re]axed for searches con-
ducted in unigue settings, such as military installations (United Stares v. Grisby (4th Cir.
1964) 335 F.2d 652); =t the national border (United States v. Jaime-Barrios (9th Cir, 1974)
494 F.24 455, cert. den. 417 U.S. 972 [41 L.Ed.2d 1143, 94 §.Ct.-3178]); aboard vessels
within the Umtsd States or its coastal waters (Unired Stm‘es v. Villamonte-Marquez (1983}
462 U.5. 579 [77 L.Ed.2d 22, 103 S.Ct. 2573]); pursuant to certain administrative inspec-
tions of licensed businesses (Urured States v. Biswell (1972) 406 U.S. 311 [32 L.Ed.2d 87,
92 5.Ct. 1593]); or at the situs of other regulated activities (Camara v. Municipal Court,

supra, 387 U.S. 523, but see Donovan v. Dewey (1980) 452 U.S. 504, 606-607 (69 L..Ed.2d
262, 273-274, 101 S.Ct. 2534)).
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(9) The right of privacy is vitally important. It derives, in this state, not
only from the protections against unreasonable searches and seizures guar-
anteed by the Fourth Amendment and article I, section 13, but also from
article I, section 1, of our state Constitution. Homage to personhood is the
foundation for individual rights pratected by our state and national Consti-.
tutions, (7b) The privacy of a student, the very young or the teenager,
‘must be respected. By showing that respect the institutions of learning teach
constitutional rights and responsibilities by example. “That they are edu-
cating the young for citizenship is reason for scrupulous protection of Con-
stitutional freedoms of the individual, if we are not to strangle the free mind
at its source and teach youth to discount important principles of our gov-
ernment as mere platitudes.” (Board of Education v. Barnette, supra, 319
U.S. at p. 637 [87 L.Ed. 1628, 1637].)

At the same time, the right of all students to a $chool environment fit for
learning cannot be questioned. Attendance is mandatory and the aim of all
schools is to teach. Teaching and learning cannot take place without the
physical and mental well-being of the students. The school premises, in
short, must be safe and welcoming. As the Fifth Circuit Court of Appeals
stated in Horton v. Goose Creek Ind. Sch. Dist. (5th Cir. 1982) 690 F.2d -
470, 480, certiorari denied 463 ‘U:S. 1207 [77 L.Ed.2d 1387, 103 §8.Ct.
3536]. “When society requires larga groups of students, too young to be
considered capable of mature restraint in their usé of lllegal substances or.
dangerous instrumentalities [to congregate in the public.schools], it assumes
a duty to protect them from dangers posed by anti-social activities—their
own and those of other students—and to provide them with an environment
in which education is possible. To. fulfill that duty, teachers and school
administrators must have broad supervisory and dlscxphnary powers " (Fn.
omitted.)

The public school setting is one in which govemmental officials are di-
rectly in charge of children and their environs, including where they study,
eat and play. Thus, students’ zones of privacy are considerably restricted
as compared to the relation of a person to the police—whether on the street
or at home. Further, the responsibility of school officials for each of their
charges, the children, is heightened as compared to the responsibility of the
police for the public in general. Thus, the approaches of the law, including
constitutional law, must vary. That they must vary in no wise means that
student prlvacy interests are less important or that school officials may be
less sensitive to them. Thus, a student always has the highest privacy inter-
ests in his or her own person, belongings, and physnca] enclaves, such as

" lockers, .

The balancing of competmg interests to determine the scope of Fourth
Amendment protections in a particular setting is well settled. (10)
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Whether a particular search is reasonable depends on a balancing of *‘the
nature and guality of the intrusion on the individual's Fourth Amendment.
interests against the importance of the governmental interests alleged to
justify the intrusion.” (United States v. Place, supra, 462 U.S. 696, 703
[77 L.Ed.2d 110, 118 103 S.Ct. 2637, 2642].) (7c¢) In balancing stu-
dents' privacy interests with the governmental interests in promoting a safe
learning environment, we conclude that searches of students by public
school officials must be based on a reasonable suspicion that the student or
students to be searched have engaged, or are engaging, in a proscribed
actjvity (that is, a violation of a school rule or regulation, or a criminal
statute), There must be ‘articulable facts supporting that reasonable suspi-
cion. Neither indiscriminate searches of lockers nor more discreet individ-
ual searches of a.locker, a purse or a person, here a student, can take place
absent the existence of reasonable susplclon Respect for privacy is the
rule—a search is the exception.

In sum, this standard requires articulable facts, together with rational
inferences from those facts, warranting an objectively reasonable suspicion
that the student or students to be searched are violating or have violated a
rule, regulation, or statute. (Cf. People v. Loewen (1983) 35 Cal.3d 117,
123 [196 Cal.Rptr. 846,672 P.2d 436], and In re Tony C. (1978) 21 Cal.3d
888, 893-894 [148 Cal.Rptr. 366, 582 P.2d 957] [investigative detentions];
Terry v. Ohio, supra, 392 U.S, 1, 21-22 [20 L.Ed.2d 889, 905-906] [stop
and frisk for weapons].) The corollary to this rule is that a search of a
student by a public school official is unlawful if predicated on mere curi-
osity, rumor, or hunch. (Cf. In re Tony C., supra, at p. 893.)

This standard is consistent with that recently adopted by the United States
Supreme Court in New Jersey v. T.L.O.: ““Under ordinary circumstances,
a search of a student by a teacher or other school official will be ‘justified
at its inception’ when there are reasonable grounds-for suspecting that the
search will turn up .evidence that the student has violated or is violating
- either the law or ‘the rules of the school.” (469 U.S. 325 [83 S.Ct. at
pp. 734-735, 105 S.Ct. at p. 744], fns. omitted.) (11) We also adhere to
the court’s limitations on the scope of permissible searches under this stan-
dard: “'Such a search will be permissible in its scope when the measures
adopted are reasonably related to the objectives of the search and not ex-
cessively intrusive in light of the age and sex of the student and the nature
of the infraction.™ (Ibid., fn. omitted.)

(12) Like the United States Supreme Court, we do not require that
school officials obtain a warrant before conducting the types of searches
herein described. ““The warrant requirement . . . is insuited to the school
environment: requiring a_teacher to obtain a warrant before searchiné a
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child suspected of an infraction of school rules (or of the criminal law)
would unduly interfere with the maintenance of the swift and informal dis-
ciplinary procedures needed in the schools.” (469 U.S. 325 [83 S.Ct. at
p. 733, 105 5.Ct. at p. 743].)

(7d) A majority of courts in other jurisdictions have also adopted a
standard of suspicion lower than probable cause in order to determine the
legality of a student search by a public school official. (See Bilbrey v. Brown
(9th Cir. 1984) 738 F.2d 1462, 1466; see also Comment, supra, 16 U.C.
Davis L.Rev. 709, 723.) While the standard adopted by most of these de-
cisions is ‘‘reasonable suspicion,’ 14 some courts have adopted the standard
of ‘‘reasonable cause to believe’ (see, e.gz.; M. v. Bd, of Ed. Ball-Chatham
CUS.D. No. 5 (8Dl (1977) 429 F.Supp. 288, 292), “‘reasonable
grounds to believe” (see, e.g., State in the Interest of T.L.O., supra, 463
A.2d 934, 941-942), or simply require that the search be *‘reasonable” (see,
e.g8., State v. Young (1975) 234 Ga. 488, 496, 498 [216 S.E.2d 586], cert.
den. 423 U.S. 1039 [46 L.Ed. 413, 96 S.Ct. 576]). While most of these
decisions balance the interests of the student against in loco parentis re-
sponsibilities of school officials,!s we prefer, for the reasons previously
discussed, to view these countervailing governmental interests as statutorily,
rather than common law, based.!6 (Accord, State v. Mora, supra, 307 So.2d

See, e.g., Bellnier v. Lund (N.D.N.Y. 1977) 438 F.Supp. 47, 53-54; MNelson v. State '
{Fla.App. 1975) 319 S0.2d 154, 156; Doe v. Starte, supra, 540 P.2d 827, 832; State v.
Baccino, supra, 282 A.2d 869, 872; People v. Jackson (1971) 65 Misc.2d 909 [319
N.Y.S.2d 731, 733-736]. Cf. Srare v. Mora, supra. 307 $So0.2d 317, 320 (applying full
Fourth Amendment protections).

158ce, e.g., M. v. Bd. of Ed. Ball-Chatham C.U.S.D. No. 5, supra, 429 F.Supp. st page
292; Bellnier v. Lund, supra, 438 F.Supp. 47; 53-54; Nelson v, State, supra, 31 So.2d 154,
156; State v. Baccino, supra, 282 A,2d 869, 872; Peaple v. Jackson, supra, 319 N.Y.5.2d
731, 733-736, ‘ : '

18As discussed earlier, the in loco parentis doctrine has been used to underscore the re-
sponsibility of school officials to maintain order and discipline in the school and to insure
the health, morals, and safety of all studants. (See, e.g., in re Donaldson, supra, 269
Cal.App.2d 509, 512-513; In re Christopher W., supra, 29 Cal.App.3d 777, 780-782.)
However, under the doctrine at common law, the disciplinary powers delegated to the
schoolmaster were limited to the individual child and not, as many courts have assumed, to
the protection of the entire student body. (See, Buss, The Fourth Amendment and Searches
of Students in Public Schools (1974) 59 lowa L.Rev. 739, 768.) Moreover, the in loco
parentis doctrine cannot be extended to justify searches by school officials which would not®
be legal although approved by a parent. {in re Scorr K., supra, 24 Cal.3d 395, 404-405; see
elso dis, opn. by Justice Hughes in Mercer v. State (Tex.Civ.App. 1970) 450 8.W.2d 715,
720-721)

Finally, the in loco parentis doctrine was apparently not meant to apply to criminal con-
duct: :

“The Latin phrase [parens patriae} proved to be a great help to those who sought to.
rationalize the exclusion of juveniles from the constitutional scheme; but its meaning I8
murky and its historic credentials are of dubious relcvgnce. The phrase was taken frm:n
chancery praclice, where, however, it was used to describe the power of the state to act in
loco parentis for the purpose of protecting the property interests and the person of the child.

206




566 IN RE WiLLIaM G.
' 40 Cal.3d 550; 221 Cal.Rptr. 118, 709 P.2d 1287 [Dec. 1985]

317, 319; Doe v. State, supra, 540 P.248 827; People v. Ward (1975) 62
Mich.App. 46 [233, N.W.2d 180)]; Horton v. Goose Creek Ind. Sch. Dist.,
supra, 690 F.2d 470, 480-481, fn. 18.)

The reasonable suspicion standard is more stringent than other “less than
probable cause" standards for public school searches because it depends on
objective and articulable facts. We thus reject those standards previously
articulated by this state's Courts of Appeal (see In re Thomas G., supra, 11
Cal.App.3¢ 1193, 1196, 1199 [*‘reasonable™] and In re Fred C., supra, 26
Cal.App.3d 320, 324, 326 [“good cause™]), including the two-prong test
apparently applied the instant case: ‘‘The first requirement is that the search
be within the scope of the school’s duties. The second requirement is that .

the action taken, the search, be reasonable under the facts and circumstances
of the case.” (In re Chnstapher W., supra, 29 Cal.App.3d 777, 782 )

V.

' (13) Finally, we must determine whether the search conducted by Lor-
enz met the standard of reasonable suspicion.

Lorenz articulated no facts to support a reasonable suspicion that William
was engaged in a proscribed activity justifying a search. The record reflects
a complete lack of any prior knowledge or information on the part of Lorenz
relating William to the possession, use, or sale of illegal drugs or other
contraband. (Accord, Bilbrey v. Brown, supra, 738 F.2d at pp. 1467, 1468,
cf., In re Donaldson, supra, 269 Cal.App.2d 509 [student informant made
purchase of illegal drugs from defendant at direction of school official); In
re Thomas G., supra, 11 Cal.App.3d 1192 {student informed school official
that he had seen defendant ingest illegal drug and was acting *‘intoxicated"’];
In re Fred C., supra, 26 Cal.App.3d 320 [student informant told school
official that defendant was selling illegal drugs on campus]; and In re Chris-
topher W., supra, 29 Cal.App.3d 777 [four students informed school official
that defendant’s locker contained a sack of marijuana)l.) Lorenz’ suspicion
that William was tardy or truant from class provided no reasonable basis
for conducting a search of any kind. The record is alse devoid of evidence
of exigent circumstances requiring an immediate nonconsensual search.

But there is no trace of the doctrine in the history of criminal jurisprudence." (in re Gault,
supra, 387 U.S. at p, 16 [18 L.Ed.2d at p. 540).)

As this court has previously stated, ''California law has long imposed on school authorities
a duty to 'supervise at all Limes the conduct of the children on the school grounds and to
enforce those rules and regulations necessary to their protection. [Citations.]’ " (Dailey v..
Los Angeles Unified Sch. District (1970) 2 Cal.3d 741, 747 [B7 Cal.Rptr. 376, 470 P.2d
Ilﬁgﬂ,] quoting Taylor v. Oakland Scavenger Co. (1941) 17 Cal.2d 594, 600 [110,P 2d

?
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Moreover, William's "furtive gestures’ in attempting to hide his calcu-
lator case from Lorenz’ view cannot, standing alone, furnish sufficient cause
to search. (See People v. Superior Court (Kiefer) (1970) 3 Cal.3d 807, 817-
818 {91 Cal.Rptr. 729, 478 P.2d 449, 45 A.L.R.3d 559]; Sibron v. New
York (1968) 392 U.8. 40, 66-67 [20 L.Ed.2d 917, 937, 88 §.Ct. 1889].)
Similarly, William’s demand for a warrant did not create a reasonable sus-
picion upon which to base the search. Such conduct merely constitutes Wil-
liam's legitimate assertion of his constitutional right to privacy and to be
free from unreasonable searches and seizures. There are many reasons why
a student might assert these rights, other than an attempt to prevent disclo-
sure of evidence that one has violated a proscribed activity. A student cannot
be penalized for demanding respect for his or her constitutional rights. (Cf.
Tompkins v. Superior Court (1963) 59 Cal.2d 65, 68 [27 Cal.Rptr. 889,
378 P.2d 113).) If a student’s limited right of privacy is to have any mean-
ing, his attempt to exercise that right—by shielding a private possession
from a school official’s view—cannot in itself trigger a ‘‘reasonable suspi-
cion.” A contrary conclusion would lead to the anomalous resuit that a

student would retain a right of privacy only in those matters that he willingly
reveals to school officials.

We therefore conclude that Lorenz’ search of William's calculator case
was conducted illegally, and that the evidence obtained thereby was inad-
missible in the proceedings of the juvenile court. (See People v. Cahan
(1955) 44 Cal.2d 434, 445 [282 P.2d 905, 50 A.L.R.2d 513]; Mapp v.
Ohio (1960) 367 U.S. 643, 655 [6 L.Ed.2d 1081, 1050, 81 S.Ct. 1684, 84
A.L.R.2d 933].)V '

"The United States Supreme Court did not need to decide whether the exclusionary rule
applies to the fruits of unlawful searches conducted by school authorities since it concluded
that the search of T.L.Q. was legally valid. (See 469 U.S. 325 fn. 3 [83 L.Ed.2d at p. 729,
105 S.Cu at p. 739].) However, the court properly noted that **{t}he question whether evi-
dence should be excluded from a criminal proceeding involves two discrete inquiries: wheth-
er the evidence was seized in violation of the Fourth.Amendment, and whether the exclu-
sionary rule is the appropriate remedy for the violation." (fbid.)

Having concluded that the evidence in the instant case was seized in violation of the Fourth
Amendment and article I, section 13, we further determine that the exclusionary rule is the
only appropriate remedy for this violation when, as in the instant case, the evidence is sought
to be admitted in a juvenile or criminal prosecution. {Cf. Gordon J. v. Santa Ana Unified
School Dist., supra, 162 Cal.App.3d at pp. 542-546 [holding that the exclusionary rule does
not apply to school disciplinary proceedings, an issue not presented by the.case at bar].)
The exclusionary rule is intended not only to have a deterrent effect on police misconduct,
but to preserve the integrity of the judicial system. “When, as in the present case, the very
purpose of an illegal search and seizure is to get evidence to introduce at a trial, the success
of the lawless venture depends entirely on the court’s lending its aid by allowing the evidence
to be introduced. It is no answer to say that a distinction should be drawn between the
government acting es law enforcer and the gatherer of evidence and the government acting
as judge.” (People v. Cahan, supra, 44 Cal.2d at p. 445.) As the United States qurcm:l
Court has said, the exclusionary rule “‘gives to the individual no more than that which the
Constilution guarantees him, to the police officer no less than that to which honest law
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The order of the superior court declaring appellant a ward of the juvenile
court pursuant to section 602 of the Welfare and Institutions Code is re-
versed.

Broussard, J., Grodin, J., and Kaus, J.,* concurred.

BIRD, C. J., Concurring and Dissenting.—I write separately to express my
own views on this important issue.

I

I cannot join in the abandonment of traditional Fourth Amendment anal-
ysis which today’s, majarity opuuon embraces. Both the balancing test em-
ployed by my collcagues and the “‘reasonable suspicion” standard which
they ultimately enunciate are at odds with well-established search and sei-
zure doctrine.

~ This court should, under the state constitutional search and seizure pro-
vision (art. I, § 13), adhere to the standard of probable cause in the school
setting. The reasonable suspicion standard should be the standard only
where the intrusion by the school official falls substantially short of a full-
scale search or seizure. (See Terry v. Ohio (1968) 392 U.S, 1 [20 L.Ed.2d
889, 88 S.Ct. 1868]; In re Tony C. (1978) 21 Cal. 3d 888 [148 Cal.Rptr.
366, 582 P.2d 957].)

As Justice William Brennan so aptly observed in his dissent in New Jersey
v. T.L.O. (1985) 469 U.S. 325, 357 [83 L.Ed.2d 720, 745, 105 5.Ct. 733,
752] to “‘cast aside the constitutional probable-cause standard when assess-

" ing the constitutional vahdlty of a schoolhouse search . . . on the basis of

[a] Rohrschach-like ‘balancmg test{]’ . . . represents a su.able innovation
in Fourth Amendment analysis. '

**This innovation finds support neither in precedent nor policy and por-
tends a dangerous weakening of the purpose of the Fourth Amendment to
protect the privacy and security of our citizens. Moreover, even if this
Court’s historic understanding of the Fourth Amendment were mistaken and
a balancing test of some kind were appropriate, any such test that gave
adequate weight to the privacy and security interests protected by the Fourth
Amendment would not reach the preordained result [of reasonableness
which] the Court’s conclusory analysis reaches today.’’ I stand with Justice

enforcement is entitled, end, 1o the courts, that judicial integrity so necessary in the true
administration of justice.” (Mapp v. Ohio, supra, 367 U.S. at p. 660 {6 L.Ed.2d at
p- 1093].) :

*Retired Associate Justice of the Supreme Coun sitting under assignment by th? Chair-
person of the Judicial Council.
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Brennan’s view. I would require the search in this case to be evaluated
under the probable cause standard.

II.

I recognize full well that Justice Brennan's position was rejected by the
majority in T.L.0. and is rejected by today’s majority in favor of a "rea-
sonable suspicion™ standard. It is gratifying that in enunciating that stan-
dard, my colleagues require that reasonable suspicion be directed toward a
specific student. (Majority opn., ante, at p. 564.) )

A rule requiring individualized suspicion discourages searches of a group,
class, or entire student body where the school official has reasonable sus- -
p:cmn that there has been a violation of the law but is unable to focus that
suspicion on a particular individual. The constitutional rights of the many
do not automatically disappear simply because there are reasonable grounds
for violating the constitutional rights of one. ‘*Our state and federal Con-
stitutions were written precisely to outlaw . . . unrestricted general sweeps
and searches.” (People y. Aldridge (1984) 35 Cal. 3d 473, 480 [198
Cal.Rptr. 538, 674 P.2d 240] ) )

An “‘individualized suspicion' rule is fully consistent with the philosophy
of the detention cases (Aldridge, supra, 35 Cal.3d 473, People v. Loewen
(1983) 35 Cal.3d 117 {196 Cal.Rptr. 846, 672 P.2d 436]; In re Tony C.,
supra, 21 Cal.3d 888) on which the majority opinion bases its holding.
(Majority opn., ante, at p. 564,) Those decisions require that a temporary
detention be based on evidence that activity relating to crime has taken place
or is occurring or about to occur, and that “‘the person [whom thé officer]
intends to stop or detain is invoived in that activity.” (Id., at p. 893, ltahcs
added.) Thus, the doctrinal underpinnings of the ‘‘reasonable suspicion”

standard enunciated today provide ample.response to this very important
question,

Moreover, aithough the T.L.0. court declined to decide this question, it
hinted strongly that individualized suspicion would be required even under
the Fourth Amendment. ‘*Exceptions 1o the requirement of individualized
suspicion are generally appropriate only where the privacy interests impli-
cated by a search are minimal and where ‘other safeguards are available”

‘to assure that the individual's reasonable expectation of privacy is not
*‘subject to the discretion of the official in the field.™.’ [Citation.]” {T.L.O.,
supra, 469 U.S. at p. 342, fn. 8 [83 L.Ed. at p. 735, 105 S.Ct. at p. 744].)

The need for such a rule is poignantly demonstrated by a school search
conducted only 10 days after the decision in T.L.0. was announced. This
incident was described by Nat Hentoff in a recent article in the Village
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Voice. (Hentoff, The Day the Girls of Elyria Were Strip-Searched (June 18,
1985) The Village Voice, at p. 25.)

After finishing first-period gym class at the Westwood Junior High School
in Elyria, Ohio, one of the girls in the class told her teacher that her watch
and ring—which she thought she had left.in the locker room—were missing.
Acting on what the school superintendent would later claim was ** “reason-
able deliberation of the critical issues at hand,’ *’ the gym teacher proceeded
to search the lockers and purses of each of the 20 girls in the class, without
success, Twa other. female school officials then joined the gym teacher in
conducting a body search of each student, again without producing the sto-
len goods. The local newspaper criticized the action, observing that “**. . .
Theft is serious business—but to ask 20 girls to take off most of their ¢loth-
ing in the hope that one guilty party will be found, goes beyond common
sense, and is an affront to the innocent. . . .’ (/d., at p. 25, col, 3.) The
requirement of individualized suspicion may very well prevent such offen-
sive intrusions from occurring on our school campuses.

_ In this case, even though Lorenz had an individualized suspicion, it is
clear that his search of William's calculator case was predicated on neither
probable cause nor reasonable suspicion. Therefore, the evidence seized
was erroneously admitted and the order of wardship cannot stand. For this
reason, 1 concur. .

MOSK, J.—I dissent.

I do not quarrel with the ‘‘reasonable suspicion” test adopted by the ma-
jority, but [ cannot subscribe to their grounds for that holding or their
disposition of this appeal. As will appear, I would rely instead on an inter-
pretation of the duties imposed by statute on school officials, and 1 would
find there clearly was reasonable suspicion on this record. Thus there is no
need to reverse and remand the matter to the juvenile court.

My colleagues rely on two bases for their conclusion. First, they equate
school officials with peace officers; second, they overrule a controlling
Court of Appeal decision because it relies on the doctrine ¢f in loco parentis.
1 believe they err on both points,

The majority stress that *‘public school officials are governmental agents’
by the very nature of their employment. (Ante, p. 560.) True. Of course
public school officials work for the government. But 50 do the secretary
who types this opinion, the librarian who catalogues our law books, the
gardener who tends the courthouse lawn, the janitor who cleans the: building
in which this court sits, and, in California, more than 200,000 other state
employees. The test is not whether a person gets a paycheck from al gov-
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ernment agency; the test is whether that person is an agent of law enforce-
ment and subject to the restraints imposed on peace officers.

It is untenable to deem the hundreds of thousands of federal, state, and
local government employees to be agents of law enforcement. One becomes
a law enforcement agent only when directly assigned to so act by authorized
personnel, or when one volunteers to serve. In the absence of such an as-
signment by direction or by choice, school teachers and officials have no
obligation to adhere to the rules governing law enforcement or to protect
criminal defendants, ' '

The majority reject the well-reasoned opinion in Jn re Donaldson (1969)
269 Cal.App.2d 509 [75 Cal.Rptr. 220], and its progeny (e.g., In re Guil-
lermo M, (1982) 130 Cal.App.3d 642 [181 Cal.Rptr. 856] (hg. den.); In re
Christopher W. (1973) 29 Cal. App.3d 777 [105 Cal.Rptr. 775];"In re Fred
C. (1972) 26 Cal.App.3d 320 {102 Cal.Rptr. 682]; In re Thomas G. (1970)
11 Cal.App.3d 1193 [90 Cal.Rptr. 361]) because of reliance on the doctrine
of in loco parentis, which, they suggest, ‘“‘ignores the realities of modern
public school education.” In fact, their quarrel is not with those who fail
1o recognize such “‘realities,” but with the Legislature of the State of Cal-
ifornia. ' .

Regardless of how it fares elsewhere, the basic doctrine of in loco parentis’ -
is not dead in California. (Accounts of its demise in Gordon J. v. Santa
Ana Unified School Dist, (1984) 162 Cal. App.3d 530 [208 Cal.Rptr. 657],
are, as Mark Twain would have put it, grossly exaggerated.) The concept
is alive and well, and is codified by the Legislature in Education Code
section 44807. In loco parentis means, precisely, ‘“in the place of a parent’’
(Black's Law Dict. (4th ed. 1951) p. 896); it originated in the text of Black-
stone’s Commentaries.

Section 44807 provides that teachers, vice principals, and other certifi-
cated employees of a school district may exercise ‘‘the same degree of phys-
ical control over a pupil that a parent would be legally privileged to exercise

.. ." (Italics added.) In other words, the enumerated employees of a
school district stand in loco parentis—in place of the parent—for purposes
of physical control on school grounds, in order “‘to maintain order, protect
property, or protect the health and safety of pupils, or to maintain proper
and appropriate conditions conducive to learning.” (/bid.) In the same sec-
tion, the Legislature has required that **Every teacher in the public schools
shall hold pupils to a strict account for their conduct on the way to and from
school, on the playgrounds, or during recess.” '

Although, as indicated above, school officials are not law enforcement

agents, they have the foregoing statutory duties. Implicit in their obligation
to maintain order, protect school property, and protect the health and safety
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of pupils, is the right of school officials to search pupils and their property
on reasonable suspicion of misconduct .and a sincere belief that the search
is necessary to maintain “‘conditions conducive to learning.’’ Such searches
“Primarily . . . are not undertaken in any law enforcement capacity but are
designed to allow enforcement of multiple rules, regulations and prohibi-
tions which are imposed to maintain an atmosphere of security and calm

necessary to allow education to take place. This may and does involve con-
* trolling students’ behavior, and it may and does involve controlling the
deleterious items they are allowed to possess on the premises.” (State v.
Young (1975) 234 Ga. 488 [216 S.E.2d 586, 592] cert. den. sub nom. Young
v. Georgia (1975) 423 U.S. 1039 [46 L.Ed.2d 413, 96 S.Ct. 576].)

. The majority in the instant case create a dilemma for school officials, If
" the authorities vigilantly protect their classrooms and school grounds from
students’ improper conduct, they are likely to run afoul of the majority’s
expansive concept of unlawful searches; yet if they fail to act diligently,
they assume the risk of civil liability. This court held in Dailey v. Los
Angeles Unified Sch. Dist. (1970) 2 Cal.3d.741, 747 [87 Cal.Rptr. 376, 470
P.2d 360], that *'California law has long imposed on school authorities a
duty to ‘supervise at.all times the conduct of the children on the school
grounds and to enforce those rules and regulations necessary to their pro-
tection.' " Inadequate supervision was held to justify tort liability.

The reliance of the majority on the opinion of Justice White in New Jersey
v. T.L.0. (1985) 469 U.S. 325, 327 [83 L.Ed.2d 720, 725, 105 S.Ct. 733,
736), is puzzling. First of all, it was a plurality opinion; it did not command
a clear majority.! Second, the court held the search of the schoolgirl and-
her possessions was justified, and affirmed the admission of the evidence
and the conviction. From that result, the majority here should draw little
comfort. ‘ '

In upholding the search and conviction, the plurality opinion in 7.L.O.
made it clear that public school officials ‘‘act in furtherance of publicly
mandated educational and disciplinary policies™ and statutes *‘establishing
the authority of school officials over their students.” (/d. at p. 336 [83
L.Ed.2d at p. 731, 105 S.Ct. at p. 741].) As I relate above, our Legislatu;e
has likewise made clear California’s publicly mandated educational and dis-
ciplinary policies. '

Justice.s P_oW_cll and O’Connor, while concurring in the majority result,
added this significant caveat: *“The special relationship between teacher and

_'One problem Wwith the T.L.O. analysis is its apparent underlying assumption that many
hlg_h_school pupils are now adults, since the lowering of the age of majority. What the
opinion unfortunately overlgoks is that delinquent and criminal conduct among juveniles

of;]en 1b«:gins in the lower grades of high school, in middle school, and even in elemdntary
school. .
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student also distinguishes the setting within which school children operate.
Law enforcement officers function as adversaries of criminal suspects.

These officers have the responsibility to investigate criminal activity, to
locate and arrest those who violate our laws, and to facilitate the charging
and bringing of such persons to trial, Rarely does this type of adversarial
relationship exist between school authorities and pupils. Instead, there is a
commonality of interests between teachers and their pupils. The attitude of
the typical teacher is one of personal responsibility for the smdent s welfare:
as well as for his education.

“The primary duty of school officials and teachers, as the Court states,
is the education and training of young people. A state has a compelling
interest in assuring that the schools meet this responsibility. Without first
establishing discipline and maintaining order, teachers cannot begin to ed-
ucate their students. And apart from education, the school has the obligation
to protect pupils from mistreatment by other children, and also to protect
teachers themselves from violence by the few students whose conduct in
recent years has prompted national concern. For me, it would be unreason-
able and at odds with history to argue that the full panoply of constitutional
rules applies with the same force and effect in the schoolhouse as it does in
the enforcement of criminal laws."” (Fn. omitted; id. at p. 350 [83 L.Ed.2d
at p. 740, 105 S.Ct. at p. 748].)

On the other hand, if evidence should disclose that a school official was
working at the direction of, in cooperation with, or under the authority of
law enforcement officers, the exclusionary rule would apply. (See, e.g., -
Dyas v. Superior Court (1974) 11 Cal.3d 628, 633, fn. 2 [114 Cal.Rptr.
114, 522 P.2d 6741.) There was no such evidence in this case; indeed, the
evidence is to the contrary.

Here, the vice principal acted after seeing three students on the school
grounds at a time when they should presumably have been in a classroom.
When approached, the minor involved herein attempted to conceal a bag he
was holding and refused to permit the school official to examine it or its
contents. The boy's conduct was comparable to that of the girl in T.L.O.
The vice principal promptly took the minor to his office, called in an ob-
server because he feared the minor might flee, and proceeded to investigate
further. Only after finding what appeared to be marijuana in the bag did he
call law enforcement officials. It was among the vice principal’s usual duties
to ascertain whether students who were not in class possessed the necessary
permission to be elsewhere. He testified that his routine responsibilities
involved *‘Supervision basically more than security per se.”

The vice principal was thus clearly acting in a superv:sory role and pur-

suant to his statutory authority when he stopped the miner and proceeded
to investigate. The latter’s evasive responses and evident recalcitrance gave
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him reasonable suspicion justifying the search. There was no evidence that
the vice principal acted in furtherance of law enforcement goals. His con-
cerns and actions were fully appropriate to and consistent with his position
as a school official. Indeed, they were consistent with the concerns and
actions of the school authorities in T.L. O.

- Of course we must be alert to protecting the legitimate rights of students
who are suspected of criminal activity or violation of scheool regulations.
However, we must also realize that innocent, law-abiding students have a
constitutional right 1o protection from crime and criminals, and are entitled
to a safe school environment. The people of California made that clear when
they adopted article I, section 28, subdivision (c), of the Constitution: it
provides that *‘All students and staff of public primary, elementary, junior
high and senior high schools have the inalienable right to attend campuses
which are safe, secure and peaceful.”” In addition, the Code of Ethics of the
Teaching Profession provides that the teacher *‘protects the health and safe-
ty of students.!” (Cal. Admin. Code, tit. 5, § 80130.) This is both a moral
duty and a legal obligation.

The majority opinion in this case will arouse apprehension and cause
uncertainty in communities and in school districts. We live in troublesome,
indeed hazardous, times..A decade or two ago the potential delinquent pupil
was merely truant, smoked cigarettes, and drove hot rod cars. Today the
delinquent of the same age is often violent, and some use drugs and deadly
weapons. '

If we are not to have countless future generations of adult criminals, we
must make as certain as possible that we do not permit criminality to begin
with juveniles in public schools. We do not have police officers in our

‘classrooms. We do not have parents in our classrooms. Therefore we must
give to teachers and principals all the tools they reasonably need to preserve
order in classrooms and school grounds.

- The juvenile court did not err in denying the motion to suppress the evi-
dence. I would affirm its adjudication of wardship.
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[Ne. C000367. Third Dist. July 25, 1988.]

JAIME LEGER et al, Plaintiffs and Appellants, v.
STOCKTON UNIFIED SCHOOL DISTRICT et al,, Defendants and
Respondents.

SUMMARY

A high school student sued his school district and his high school's
principal and wrestling coach, alleging they negligently failed to protect
him from an attack by a nonstudent in a high school restroom. The trial
court sustained defendants’ general demurrer to the first amended com-
plaint without leave to amend. The student was battered while changing
clothes for wrestling practice. The court’s ruling was based in part on Gov.
Code, § 845, exempting public entities and employees from liability for
deficiencies in police protection services, (Superior Court of San Joaquin
County, No. 172920, K. Peter Saiers, Judge.)

The Court of Appeal reversed. The court held Cal. Const., art. I, § 28,
subd. (c), the right to safe schools, is not self-executing in the sense of
supplying a right to sue for damages, and also that it therefore imposes no
mandatory duty on a school district or its employees to make a high school
safe and supplies no basis for liability under Gov. Code, § 815.6, for particu-
lar injuries proximately resulting from the failure to discharge such a duty.
However, the court further held defendants had a duty to use reasonable
care to protect the student in the pleaded circumstances, since the school
district (under Gov. Code, § 820) and its employees (under Gov. Code,
§ 815.2) had the same liability as would have obtained in the private sector.
Gov. Code, § 845, did not immunize defendants, as the student did not
allege failure to provide police protection. (Opinion by Sims, J., with
Sparks, Acting P. J., and Watkins, J.,* concurring.)

* Assigned by the Chairperson of the Judicial Council.
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HEADNOTES

Classified to California Digest of Official Reports, 3d Series

(1) Pleading § 22—Demurrer as Admission.—A general demurrer admits

the truthfuiness of properly pleaded factual allegations of the com-
plaint.

(2a-2d}) Government Tort Liabiﬂty § 14—Constitutional i!ight to Safe

3

@

(3

Schools—Enforceability.—The right to safe schools (Cal. Const., art.
1, § 28, subd. (c)) is not self-executing in the sense of supplying a right
to sue for damages. It declares a general right without specifying any
rules for its enforcement, imposes no express duty on anyone to make
schools safe, and is devoid of guidelines, mechanisms, or procedures
from which a damages remedy could be inferred. Also, there is no
indication in the history of the right (e.g., in the ballot arguments) to
suggest it was intended to support an action for damages in the ab-
sence of erabling and. defining legislation. :

[Sée CalJur.3d (Rev), Criminal Law, § 2040 et seq.]

Constitutional Law § 5—Operation and Effect—As Limitation of
Power.—In accordance with the requirement of Cal. Const., art. I,
§ 26, that all branches of government comply with const1tut10nal di-
rectives and prohibitions, and in the absence of express language to'the
contrary, every constitutional provision is self-executing in the sense
that agencies'of government are prohlbtted from taking official actions
that contravene constitutional provisions, and everythmg done in vio-
lation of the Constitution is void.

Constitutional Law §7——Mandatory, Directory, and Self-executing
Provisions—Distinctions.—A. constitutional provision may be manda-
tory without bemg self-executing. 1t is self-executing if no legislation is
necessary to give effect to it, and if it supplies a sufficient rule by
means of which the right given may be enjoyed and protected, or the
duty imposed may be enforced; and it is not self-executing when it
merely indicates principles, without laying down rules by means of
which those principles may be given the force of law. A constitutional
provision is presumed to be self-executing unless a contrary intent is
shown.

[See Am.Jur.2d, Constitutional Law, § 139 et seq.]

Government Tort Liability § 14—Mandatory Duty to Make Schools
Safe.—Because Cal. Const., art. 1, § 28, subd. (c), the right to safe
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schools, does not supply the necessary.rule for its implementation, but
is simply a declaration of rights, it imposes no mandatory duty on a
school district or its employees to make a high school safe and supplies
no basis for liability under Gov. Code, § 815.6, for particular injuries
proximately resulting from the failure to discharge such a duty.

(6) Government Tort Liability § 16—Claims—Constitutional Torts—Civ-
il Remedy.—The civil remedy for constitutional torts is a direct claim
by the victim of the official wrongdoing to secure compensatxon for the
denial of his constitutional rights.

(7a-7f) Government Tort Liability § 15—Supervision of Students—Negli-
genc&Pleadmg—Battery of Student by Nonstudent.—In a high
school student’s action against h1s school dxsmct and its emp]oyees for
negligently failing to protect hlm from an attack by a nonstudent in a

_ school restroom, the trial court erred in sustaining defendants’ general .

: demurrer to the first amended complaint, since defendants had a duty .

to use reasonable care to protect plaintiff in the pleaded circumstances.

Plaintiff alleged he was attacked while changing clothes for wrestling

practice and that defendants knew or should have known the rest

room was an unsupervised location unsafe for students and that at-

tacks by nonstudents were likely there. Since liability would thus have

: existed in the private sector, defendants had similar liability. under

. Gov. Code, §§ 820 (the school district) and 815.2 (the employees),
where no other statutory lmmumty obtained. _

(8) Negligence § 9—Duty of Care—Question of Law.—The existence of a
duty of care is a question of law, for legal duties express conclusions
that in certain cases it is approprxate to unpose hablhty for i mjunes
suffered.

(9) Negligence § 9.4—Duty of Care-—Special Relationship.—As d general
rule, one owes no duty to control the conduct of another or to warn
those in danger of such conduct. Such a duty may arise, however, if (a)
a special relation exists between the actor and the third person that
imposes a duty on the actor to control the third person’s conduct, or
(b) a special relation exists between the actor and the other that gives
the other a right to protectlon

(10a, 10b) Government Tort Liability § 15—Supervision of Students—
Negligence—Duty of Care—Special Relationship.—A. special rela-
tionship is formed between'a school district’ (including its individual
employees responsible for student supervision) and its students so as
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to impose an afﬁrmat:ve duty to take all reasonable steps to protect the
students.

(11) Government Tort Liability § 15—Supervision of Students—Negli-
gence—Duty of Care—Standard of ‘Care.—A school district and its
employees owe the student a duty to use the degree of care'that a
person of ordinary prudence, charged: with comparable duties, would
exercise in the same circumstances.

(12a, 12b) Government Tort Liabilify § 15—Supervision of Students—
Negligence—Duty of Care—Foreseeability.—The existence of a duty
of care of a schiool district and its employees toward a student depends
in part on whether a particular harm to the student is reasonably
foreseeable, School authorities who know of threais of violence that
they believe are well-founded may not refrain from takmg reasonable
preventive measures simply because violence has yet to occur.

[Liability of university, college, or other school for failure to protect
student from crime, note, 1 A.L.R.4th 1099.]

(13) Appellate Review § 128 —Rulmgs on Demurrers.—Whether a plain-
tiff can prove his allegations, or whether it will be difficult to prove
them, are not appropriate questions for a reviewing court when ruling
on a demurrer.

(14) Government Tort Liability § 15—Supervision of Students—Negli-
gence—Duty of Care—Availability of Funds,—The availability of
funds is a valid policy consideration in determining whether to impose
a duty of care on a school district. .

(15) Government Tort Liabiiity § 2—As Governed by Statute.—In Cali-
fornia, all government tort liability must be based on statute.

(16) Courts § 37—Doctrine of Stare Decisis—Propositions Not Consid-
ered.—It is axiomatic that cases are not authority for propositions not
considered.’

(170 Schools § 52—Parents  and Students—Supervision—Private
Schools—Duty.—A private school is not requlred to provide constant
supervision over pupils at all times. No supervision is requlred where
the schocl has no reason to think any is required. There is a duty to
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provide supervision with respect to a particular activity if the school
officials could reasonably anticipate that supervision was required.

[Tort liability of private schools and’ mstxtut:ons of higher leammg
for negligence of, or lack of supervision by, teachers and other em-
ployees or agents, note, 38 A.L.R.3d 908.]

| (18) Schools §52—Parents and  Studénts—Supervision—Private

Schools—-Negligence—Dangers—Jury Questmn—ReSpondeat Supe-
rior—Where a stiident is injured in performmg a task on the direction
of school authorities without supervision, the question of private
school negligence is one for the jury if there is evidence of the exis-
tence of a danger known to the schobdl authontles. who neglect to
guard the student against such danger, or if there is an unknown
danger that the school, by the exercise of ordmary care as a reasonably
prudent person, would have discovered. Wheré the liability of the
private school is sought to be predicated on alleged ncghgence of
teachers or other employees or agents of the school, it is generally
recognized that liability on the part of the school may be established
under the doctrine of repondeat superior if negligence within the scope
of their employment is shown.

(19) Government Tort Liability § 11—Police and Correctional Activi-
ties—Immunity—Purpose._—Gov Code, § 845, exemptmg public en-
tities and employees from hability for deficiencies in police protection
service, was designed to protect from judicial review in tort litigation
the political and budgetary decisions of policy-makers, who must de-
termine whether to provide police officers or their. functxona] equiva-
lents.

COUNSEL

Laura E. Bainbridge. for Plaintiffs and Appellants.

Mayall, Hurley, Knutsen, Smith & Green and Peter J. Whipple for
Defendants and Respondents.

OPINION

SIMS, J.—1In this case, we hold that the complaint of a high school student
states a cause of action for damages against his school district and its
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employees. The complaint alleges employees of the district negligently
failed to protect plaintiff Jaime Leger from an attack by a nonstudent in a
school restroom, where they knew or reasonably should have known the
restroom was unsafe and attacks by nonstudents were likely to occur.

Plaintiff contends the trial court erroneously sustamed the demurrer of
defendants Stockton Unified School District’ (sttnct), Dean Bettker, and
Greg Zavala to plaintiff’s first amended complaint without leave to amend.

(1) Since a general demurrer admits the truthfuiness of properly plead-
ed factual allegations of the complaint (Petersan v. San Francisro Communi-
ty College Dist. (1984) 36 Cal.3d 799, 804 [205 Cal. Rptr. 842, 685 P.2d
1193]), we recount the pertlnent allegatlons At all relevant times defendant -
Bettker was the principal of Franklin ngh School, and defendant Zavala

. was a wrestling coach. Each such defendant was an employee of defendant
District and was acting within the scope of his employment respecting the
matters stated in the complaint.

Plaintiff, a student at Franklin High School, was injured on the school
campus when he was battered by a nonstudent on February 14, 1983,
Plaintiff was attacked in a school bathroom where he was changing. his
clothes before wrestling practice. Defendants knew or should haye knowr
the bathroom was an unsupervised locatlon unsafe for students and that
attacks by nonstudents were likely to occur there.

The complaint pled three legal theoriés of relief against defendants. The
first count alleged a violation of plaintiff’s inalienable right to attend a safe
school. (Cal. Const., art. 1, § 28, subd. (c).) The second count alleged the
constitutional provision imposed a mandatory duty on defendants, within
the meaning of Government Code section 815.6, to make plaintiff's school
safe, the breach of which entitled him to damages. The third count alleged
defendants negligently failed to supervise him or the location where he was
changing his clothes for wrestling practice, knowing or having reason to
know the location was unsafe for unsupervised students. '

DiscussioN

I

Article I, section 28, subdivision (c) of the California Constitution is
not self-executing in the sense of providing a right to recover money
damages for fts violation.

(2a) Plaintiff first argues that article I, section 28, subdivision (c) of the
California Constitution is self-executing and by itself provides a right to
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recover damages. That provision, enacted as a part of “the Victim’s Bill of
Rights," reads: “Right to Safe Schools. All students and staff of public
. primary, elementary, junior high and senior high schools have the inalien-
able right to attend campuses which are safe, secure and peaceful.” (Re-
ferred to hereafter for convenience as section 28(c).)

Article I, section 26 of the California Constitution provides: “The provi-
sions of this Constitution are mandatory and prohxbltory. unless by express
words they are declared to be otherwise.”

(3) Under this constitutional provision, all branches of government are
required to comply with constitutional directives (Mask v. Superior Court
(1979) 25 Cal.3d 474, 493, fn. 17 [159 Cal.Rptr. 494, 601 P.2d 1030]; Bauer-
Schweitzer Malting Co. v. City and County of San Francisco (1973) 8 Cal.3d
942, 946 [106 Cal.Rptr. 643, 506 P.2d 1019]) or prohibitions {Sail’er Inn,
Inc. v. Kirby (1971) 5 Cal.3d 1, 8 [95 Cal.Rptr. 329, 485 P.2d 529, 46
A.L.R.3d 351]). Thus, in the absence of express language to the contrary,
every constitutional provision is self-executing in the sense that agencies of
government are prohibited from taking official actions that contravene con-
stitutional provisions. (Jbid.) “Every constitutional provision is self-execut-
ing to this extent, that everything done in violation of it is void.” (Oakland
Paving Co. v. Hilton (1886) 69 Cal. 479, 484 [11 P. 3]; see Sail’ er Inn, Inc. v.
Kirby, supra, 5 Cal.3d at p.8.)

(2b) The questlon here is whether section 28(c) is *self-executing” in a
different sense. Our concern is whether section 28(c) provides any rules or
procedures by which its declaration of rights is to be enforced, and, in
particular, whether it provides citizens with a specific remedy by way of
damages for its violation in the absence of legislation granting such a reme-
dy. (See Laguna Publishing Co. v. Golden Rain Foundation (1982) 131
Cal.App.3d 816, 858 [182 Cal.Rptr. 813] (dis. opn. of Kaufman, J.).)

(4) ‘A provision may be mandatory without being self-executing. It is
self-executing if no legislation is necessary to give effect to it, and if there is
nothing to be done by the Legislature to put it into operation. A constitu-
tional provision contemplating and requiring legislation is not self-execut-
ing. [Citation.] In other words, it must be regarded as self-executing if the
nature and extent of the right conferred and the liability imposed are fixed
by the Constitution itself, so that they can be determined by an examination
and construction of its terms and there is no language indicating that the
subject is referred to the Legislature for action [citation]; and such provi-
sions are inoperative in cases where the object to be accomplished is made
to depend in whole or in part on subsequent legislation.” (Taylor v. Madi-
gan (1975) 53 Cal.App.3d 943, 951 [126 Cal.Rptr. 376].)

!
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The following rule has been consistently applied in California to deter-
mine whether a constitutional provision is self-executing in the sense of
providing a specific method for its enforcement: “ ‘A constitutional provi-
sion may be said to be self-executing if it supplies a sufficient rule by means
of which the right given may be enjoyed and protected, or the duty imposed
may be enforced; and it is not self-executing when it merely indicates princi-
ples, without laying down rules by means of which those principles may be
given the force of law.’”” (Older v. Superior Court (1910) 157 Cal. 770, 780
[109 P. 478], quoting Cooley, Constitutional Limitations (7th ed. 1903)
p- 121; see Winchester v. Howard (1902) 136 Cal. 432, 440 [69 P. 77];
Chesney v. Byram (1940) 15 Cal.2d 460, 462 [101 P.2d 1106]; People v.
Western Air Lines, Inc, (1954) 42 Cal.2d 621, 637 [268 P.2d 723]; California
Housing Finance Agency v. Elliott (1976) 17 Cal.3d 575, 594 [131 Cal.Rptr.
361, 551 P.2d 1193])

We recognize that a constitutional provision is presumed to be self-exe-
cuting unless a contrary intent is shown, (Winchester v. Howard, supra, 136
Cal. at p. 440; 5 Witkin, Summary of Cal. Law (8th ed. 1974) Constitutional
Law, § 38, p. 3278.) (2¢) Here, however, section 28(c) declares a general
right without specifying any rules for its enforcement. It imposes no express
duty on anyone to make schools safe. It is wholly devoid of guidelines,
mechanisms, or procedures from which a damages remedy could be in-
ferred. Rather, * ‘it merely indicates principles, without laying down rules
by means of which thosé principles may be given the force of law.’”
(5) Seem. 1Y (Older v. Superior Court, supra, 157 Cal. at p. 780, citation
omitted.)!

(2d) Although not cited by plaintiff, we note that in White v. Davis
(1975) 13 Cal.3d 757 [120 Cal.Rptr. 94, 533 P.2d 222}, the court held that
the constitutional provision protecting the right of privacy (Cal. Const., art.
I, § 1)* was self-executing and supported a cause of action for an injunction.
(13 Cal.3d at pp.775-776.)

Whise's conclusion was based upon an “election brochure ‘argument,’ a
statement which represents . . . the only ‘legislative history’ of the constitu-

! For this reason, and contrary to plaintiff's contention, section 28(c} does not supply a ba-
sis for liability under Government Code section 815.6, which provides: ""Where a public enti-
ty is under a mandatory duty imposed by an enactment that is designed to protect against the
risk of a particular kind of injury, the public entity is liable for an injury of that kind proxi-
mately caused by its failure to discharge the duty unless the public entity establishes that it
exercised reasonable diligence to discharge the duty.” Because section 28(c) daes not supply
the necessary rule for its implementation, but is simply a declaration of rights, it imposes no
mandatory duty upon defendants to make Frank!in High School safe. (See Nunn v. State of
+ California (1984) 35 Cal.3d 616, 624-626 [200 Cal.Rptr. 440, 677 P.2d 246).)

2 Article I, section | provides: “All people are by nature free and independent and have in-
alienable rights. Among these are enjoying and defending life and liberty, acquiring. possess-
ing, and protecting property, and pursuing and obtaining safety, happiness, and privacy."
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tional amendment . . . .” (Jd., at p. 775.) The court reasoned that a state-
ment in the brochure that the amendment would create *'‘a legal and
enforceable right of privacy for every Californian’ "’ showed that the privacy
provision was intended to be self-executing. (Jbid.)

By way of contrast, there is no indication in any of the sparse “legislative
history” of section 28(c) to suggest it was intended to support an action for
 damages in the absence of enabling-and defining legislation. The ballot

arguments do not so much as hint at such a remedy. “The Victim's Bill of
Rights” itself declares that, “The rights of victims pervade the criminal
justice system, encompassing . . . the . . . basic expectation that persons
who commit felonious acts Causing injury to innocent victims will be appro-
priately detained in custody, tried by the courts, and sufficiently punished so
that the public safety is protected gnd encouraged as a goal of highest impor-
tance. {§] Such public safety extends to public . . . senior high school cam-
puses, where students and staff have the right to be safe and secure in their
persons. (] To accomplish these goals bread reforms in the procedural
treatment of accused persons and the disposition and sentencing of convicted
persons are necessary and proper as deterrents to criminal behavior and to
serious disruption of people’s lives.” (Art. I, § 28, subd. (a)., italics added.)
- Thus, the goal of public safety, including the safety of those in our schools,
is to be reached through reforms in the criminal laws (see Brosnahan v.
Brown (1982) 32 Cal.3d 236; 247-248 [186 Cal.Rptr. 30, 651 P.2d 274]); a
private right to sue for damages is nowhere mentioned nor implied. Since
the enactment of section 28(c) was accomplished without “legislative histo-
ry” comparable to that relied on by the-court in White v. Davis, supra, 13
. Cal.3d 757, that case does . not aid plaintiff’s theory.

We hold that section 28(c) is not self-executing in the sense of supplying a
right to sue for damages3 (Oider v. Superior Court, supra, 157 Ca] at
p.780.)

Plaintiff relies upon Porten v. University of San Franczsco (1976) 64
Cal.App.3d 825 [134 Cal. Rptr. 839], and Laguna Publishing Co. v. Golden
Rain Foundation, supra, 131 Cal.App.3d 816 for the proposition a.self-
executing constitutional provision supports an action for damages. Porten,
following White v. Davis, supra, 13 Cal.3d 757, held a plaintiff could sue for

3This conclusion does not mean that section 28(c) is without practical effect. To implement
section 28(c), the Legislature has enacted chapter 1.1 of part 1, title 15 of the Penal Code (§§
627-627.10) establishing procedures by which nonstudents can gain access to school grounds
and providing punishments for viclations. The Legislature has also enacted chapter 2.5 of
part 19 of division 1 of title | of the Education Code (§§ 32260-32296), the Interagency
School Safety Demonstration Act of 1985, “to encourage school districts, county offices of
education, and law enforcement agencies to develop and implement interagency strategies,
programs, and activities which will improve school attendance and reduce the rates of school -
crime and vandalism." (Ed. Code, § 32261.)
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damages for violation of his state constitutional right of privacy. (Porten,
supra, 64 Cal.App.3d at p. 832.) We have no occasion here to determine
whether we agree with Porten, because it is premised on the violation of a
different, seif-executing provision of the Constitution. Although not cited by
plaintiff, Fenton v. Groveland Community Services Dist. (1982) 135
Cal.App.3d 797 [185 Cal.Rptr. 758] is similarly distinguishable because it
relies upon the self-executing nature of article I1, section 2 of cuir Constitu-
tion, guaranteeing a right to vote. (Fenton, supra, at p.805.)

Laguna Publishing Co. v. Golden Rain Foundation, supra, 131
Cal.App.2d 816, also fails to support plaintiff’s theory. There, the court
held plaintiff could pursue recovery of damages for violation of its right to
free speech guaranteed by article I, section 2 of our state Constitution.
(Pp. 853-854.) However, contrary to plaintiff’s suggestion, Lagune Publish-
ing was not premised upon the self-executing nature of the subject constitu-
tional provision. (See id,, at p.851.) (6) (See /. 4) Rather, Laguna
Publishing followed Melvin v. Reid (1931) 112 Cal.App. 285 [297 P. 91] in
allowing a cause of action for violation of free speech rights without regard
to the self-executing nature of the constitutional provision.* (Laguna
Publishing Co., supra, at pp. 852-853.) The court also relied upon Civil Code
sections 1708 and 3333, (Jbid.) The case is therefore inapposite to the theory
advanced by plaintiff.

‘To the extent Laguna Publishing follows Meivin v. Reid, supra, 112 Cal.App. 285, the
case represents a specie of “‘constitutional tort.” ** ‘“The civil remedy for constitutional torts is
a direct claim by the victim of the official wrongdoing to secure compensation for the denial
of his constitutional rights.’ [Citation.]" (Fenton v. Groveland Community Services Dist., su-
pra. 135 Cal.App.3d at'p. 803, italics in originel; see Bivens v. Six Unknown Fed. Narcotics
Agents (1971) 403 U.S. 388 [29 L.Ed.2d 619, 91 S.Ct. 1999]; Gay Law Students Assn. v.
Pacific Tel. & Tel. Co. (1979) 24 Cal.3d 458, 474-475 {156 Cal.Rptr. 14, 595 P.2d 592}; Sral-
naker v. Boeing Co. (1986) 186 Cal.App.3d 1291, 1302-1308 [231 Cal.Rptr. 323],) “Without
question, the rebirth of reliance on state bills of rights is one of the most Fascinating develop-
ments in civil rights law of the last two decades.” (Friesen, Recovering Damages for State
Bills af Rights Claims (1985) 63 Tex.L.Rev, 1269.) “The literature on the renewed use of
state constitutions is already too long to collect conveniently in a footnote.” (Jd., at fn. 2; see,
e.g8., Wells, The Past and the Futyre of Constitutional Torts: From Statutory Interpretation to
Common Law Rules (1986) 19 Conn.L.Rev. 53; Comment, The Right to Safe Schools: A
Newly Recognized Inalienable Right (1983) 14 Pac. L.J. 1309; Love, Damages: A Remedy for
the Violation of Constitutional Rights (1979) 67 Cal.L.Rev. 1242; Katz, The Jurisprudence of
Remedies: Constitutional Legality and the Law of Torts in Bell v. Hood (1368) 117
U.Pa.L.Rev. 1.} ’

“"Whether a cause of action can be inferred from the Constitution, without any explicit
statutory authorization, is a complex question and one which is mired in the dark ages of
constitutional law.” {(Yudof, Liability for Constitutional Toris and the Risk-Averse Public
School Official (1976) 49 50.Cal.L.Rev. 1322, 1354, {n. omitted.) Plaintiff has not argued that
he is entitled to recover money damages for violation of a constitutional right even where the
subject constitutional provision is not self-executing. We will not investigate this “complex
question™ on our own motion. (See 9 Witkin, Cal. Procedure (3d ed. 1985) Appeal, § 479,

pp. 469-470.)
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II

Defendant District is liable to p!amnﬁ" pursuam‘ ta Government Code
sections 815.2 and 820,

(7a) Plaintiff also contends that ordinary principles of tort law imposed
a duty upon defendants to use reasonable care to protect him from the
attack in-the pleaded circumstances. At this point, we agree.

A. Plaintiff has pled that defendants owed him a duty of care.

_ The first gquestion is whether defendants owed plaintiff a duty of care.
(Williams v. State of California (1983) 34 Cal.3d 18, 22 [192 Cal. Rptr. 233,
664 P.2d 137).)

(8) The existerice of a duty of care is a question of law, for legal duties
express conclusions that in certain cases it is appropriate to impose liability
for injuries suffered. (Tarasoff v. Regents of University of Califorria (1976)
17 Cal.3d 425, 434 [131 CalRptr. 14, 551 P.2d 334, 83 A.L.R.3d 1166);
Dillon v. Legg (1968) 68 Cal.2d 728, 734 [69 Cal Rptr. 72, 441 P.2d 912, 29
A.L.R.3d 1316).).

(9) “As a general rule, one owes no duty to control the conduct of
another, nor to warn those endangered by such conduct. Such a duty may
arise, however, if *(2) a special relation exists between the actor and the
third person which imposes'a duty upon the actor to control the third
person’s conduct, or (b) a special relation exists between the actor and the
other which gives the other a right to protection.” (Rest. 2d Torts (1965)
§ 315; Thompson v. County of Alemeda (1980) 27 Cal.3d 741, 751-752 [167
Cal. Rptr 70, 614 P.2d 728); Tarasoff v. Regents of University of California
(1976) 17 Cal.3d 425 [131 Cal.Rptr. 14, 551 P.2d 334, 83 A.L.R.3d 1166].)"
(Davidson v. City of Westminster (1982) 32 Cal.3d 197, 203 [185 Cal.Rptr.
252, 649 P.2d 894); see also Lopez v. Southern Cal. Rapid Transit Dist.
(1985) 40 Cal.3d 780, 788789 [221 Cal.Rptr. 840, 710 P.2d 907); Williams
v. State of California, supra, 34 Cal.3d at p.23.)

In Rodriguez v. Inglewood Unified School Dist. {1986) 186 Cal. App.3d
707 [230 Cal.Rptr. 823], the court considered whether a schoo!l district
could be held liable when a student was assaulted on campus by a nonstu-
dent. (10a) On the question of duty, the court concluded “that a special
re]atlonsh:p is formed between a school district and its students so as to
impose an affirmative duty on the district to take all reasonab]e steps to
protect its students.” (P. 715.)

(7b), (10b) Although Rodriguez did not address the question, we think-
it obvious that the individual school employees responsible for supervising
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plaintiff, such as the principal and the wrestling coach, also had a special
relation with plaintiff upon which a duty of care may be founded. (See
Tarasoff v. Regents of University of California, supra, 17 Cal.3d at p. 436.)
A contrary conclusion would be wholly untenable in light of the fact that
“the right of all-stidents to a school environment fit for learning cannot be
questioned. Attendance is mandatory and the aim of all schools is to teach.
Teaching and learning cannot take place without the physical and mental
well-being of the students. The school premises; in short, must be safe and
welcoming. . . . [{] The public school setting is one in which governmental
officials are directly in charge of children and their enviroms, including
where they study, eat and play. . . . Further, the responsibility of school
officials for each of their charges, the children, is heightened as compared to
the responsibility of the police for. the public in general.” (In re William G.
(1985) 40 Cal.3d 550, 563 [221 Cal.Rptr. 118, 709 P.2d 1287].)

(11) Redriguez notwithstanding, dc:fenfiants still contend they should
owe no duty to protect plaintiff from this attack. They correctly contend
that neither school districts nor their employees are the insurers of the
safety of their students. (Dailey v. Los Angeles Unified Sch. Dist. (1970) 2
Cal.3d 741, 747 [87 Cal.Rptr. 376, 470 P.2d 360].) But plaintiff makes no.
assertion of strict liability; rather, the complaint pleads negligence. Defend-
ants do owe plaintiff a duty to use the degree of care which a person of .
ordinary prudence, charged with comparable duties; would exercise in the
same circumstances. (Jbid.) : _

(12a) Of course, in the present circumstances, the existence of a duty of
care depends in part on whether the harm to plaintiff was reasonably fore-
seeable. (See Isaacs v. Huntington Memorial Hospital (1985) 38 Cal.3d 112,
125 [211 Cal.Rptr. 356, 695 P.2d 653].) Neither schools nor their restrooms
are dangerous places per se. (Cf. Peterson v. San Francisco Community
College Dist., supra, 36 Cal.3d at p.812.) Students are not at risk merely
because they are at school. (See Chavez v. Tolleson Elementary Schéol Dist.
(1979) 122 Ariz. 472 [595 P.2d 1017, 1 A.L.R.4th -1099].) A contrary
conclusion would unreasonably “require virtual round-the-clock supervi-
sion or prison-tight security for school premises, . . ." (Bartell v. Palos
Verdes Peninsula Sch. Dist. (1978) 83 Cal.App.3d 492, 500 [147 Cal.Rptr.
898].) . ,

(7c) Here, however, plaintiff's first amended complaint pled that de-
fendants knew or should have known that he was subject to an unusual risk
of harm at a specific location on school grounds. Thus, the complaint
alieged defendants knew or should have known that members of the junior
varsity wrestling team (including plaintiff) were changing clothes before
wrestling practice in the unsupervised boys’ restroom, that defendants knew
or should have known the unsupervised restroom was unsafe for students,
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and that attacks were likely to occur there. These allegations sufficiently
state that the harm to plaintiff was reasonably foreseeable in the absence of
supervision or 2 warning. Plaintiff had no obligation to plead that prior acts
of violence had occurred in the restroom. (See Isaacs v. Huntington Memo-
rial Hospital, supra, 38 -Cal.3d at p. 129.) (12b) For example, school au-
thorities who know of threats of violence that they believe are well-founded
may not refrain from taking reasonable preventive measures simply because
violence has yet to occur. (See id., at pp.125-126.)

(13) Whether plaintiff can prove these allegations, or whether it will be
difficult to prove them, are not appropriate questions for a reviewing court
when ruling on a demurrer. (Concerned Citizens of Costa Mesa, Inc. v. 32nd
Dist. Agricultural Assn. (1986) 42 ‘Cal.3d 929, 936 {231 Cal.Rptr. 748, 727
P.2d 1029].)

Defendants argue they should owe no duty to plaintiff because school
districts cannot afford the liability. - (14) This court has recognized that
the availability of funds is a valid policy consideration in determining
whether to impose a duty of care on a school district. (Wright v. Arcade
School Dist. (1964) 230 Cal.App.2d 272, 278 {40 Cal.Rptr. 812]; Raymond
v. Paradise Unified School Dist. (1963) 218 Cal.App.2d 1, 8 [31 Cal.Rptr.
- 847]); see also Bartell v. Palos Verdes Peninsula Sch. Dtst, supra, 83
Cal.App.3d at p.500.)

(7d) However, the record contains no information beanng upon the
budgets of school districts generally, nor of this defendant District in partxc-
ular, nor upon the cost or availability of insurance. Nor have we been cited
to materials of which we might take judicial notice. With the record in this
posture, we agree with defendants, whe candidly admit in their brief, “If
there is a remedy to this situation, it is not with the courts but with the
Legislature.” -

We therefore conclude plaintiff has adequately pled that defendants -
breached a duty of care they owed him. :

B. There is a statutory basis for Iiﬁlbx‘lz'ty.

Even though Rodriguez v. Inglewood Unified School Dist., supra, deter-
mined a school district has a duty to protect students on campus from
violent assaults by third parties, the court concluded the defendant school
district was not liable because no statute provided for liability. (186
Cal.App.3d at pp.715-716.) (15) “[I]n California, all government tort
liability must be based on statute. . . .” (Lopez v. Southern Cal Rapid
Transit Dist., supra, 40 Cal.3d at p. 785 fo. 2, citation cmitted.)

However, Rodriguez did not examine Government Code sections §15.2
and 820, imposing liability on a public entity for the torts of its employees.
/
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(All further statutory references are to the Government Code unless other-
wise indicated.) (16) “It is axiomatic that cases are not authority for
propositions not considered.” (People v. Gilbert (1969) 1 Cal.3d 475, 482;
fn. 7 [82 Cal.Rptr. 724, 462 P.2d 580]; Milicevich v. Sacramente Medical
Center (1984) 155 Cal.App.3d 997, 1005-1006 [202 Cal.Rptr. 484].)"

Here, as we have noted, plaintiff has sued employees of the District and
pursues the District on a theory of respondeat superior. (See Perez v. Van
Groningen & Sons, Inc. (1986) 41 Cal.3d 962, 967-968 [227 Cal.Rptr. 106,
719 P.2d 676].) Section- 820 provides in relevant part that except as other-
wise statutorily provided, “a public employee is liable for injury caused by
his act or omission to the same extent as a private person.” (Subd. (a).)
Section 815.2 provides in pertinent part that the entity “is lable for injury
proximately caused by an act or omission of an employee of the public
entity within the scope of his employment if the act or omission weuld .. -
have given rise to a cause of action against that employee . . . .” {(Subd.
(a).) Thus; “the general rule is that an employee of a public entity is liable
for his torts to the same extent as a private person (§ 820, subd. (a)) and the
public entity is vicariously liable for any injury which its employee causes
(§ 815.2, subd. (a)) to the same extent as a private employer (§ 815, subd.
(b)).” (Sociera per Azion! de Navigazione Italia v. City of Los Angeles {1982)
31 Cal.3d 446, 463, fn. omitted [183 Cal.Rptr. 51, 645 P.2d 102]; see Van
Alstyne, Cal. Government Tort Liability Practice (Cont.Ed.Bar 1980) §§
2.31-2.32, pp. 74-80.)

The next question is: would a private school and 1ts employees be llable in
the pleaded circumstances? The answer is “‘yes.”

(17) ‘““As a general rule, it has been held that a [private] school is not
reguired to provide constant supervision over pupils at all times. Thus, no
supervision is required where the school has no reason to think any is
required. . . . [f] It appears that a [private] school has a duty to provide
supervision with respect to a particular activity if the school officials could
reasonably anticipate. that supervision was required . . . ." (Annot., Tort
Liability of Private Schools and Institutions of Higher Learning for Negli-
gence of, or Lack of Supervision By, Teachers and Other Employees or
Agents (1971) 38 A.L.R.3d 908, 516, fns. omitted; italics added.) -

(18) ‘*“Where a student is injured in performing a task on the direction of
school authorities without supervision, the question of [private] school neg-
ligence is one for the jury if there is evidence of the existence of a danger
known to the school authorities, who neglect to guard the student against
such danger, or if there is an unknown danger which the school, by the
exercise of ordinary care as a reasonably prudent person, would have dis-
covered.” (38 A.L.R.3d at p.919, fn. omitted.)
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“Where the liability of the [private] school is sought to be predicated on
alleged negligence of teachers or other employees or agents of the school, it
is penerally recognized that liability on the part of the school may be
established under the doctrine of respondeat superior if negligence within
the scope of their employment is shown.” (38 A.L.R.3d at p.912)

In Schultz v. Gould Academy (Me. 1975) 332 A.2d 368, the. Supreme
Court of Maine held a private girls' school was liable for the negligence of
its night watchman who failed to prevent a criminal assault on a 16-year-old
girl student by an unknown intruder in a school dormitory. At about 3 a.m,
the watchmen had observed footprints-in fresh snow leading up to the
building and on a roof adjacent to a screened but unjocked second story
window. {(Id., at p. 369.) The watchman saw water on stairs leading to the
basement; a stairwell also connected the basement to upper fioors in the
dorm. (Jbid.) Although the watchman investigated storage rooms in the
. basement, he did not alert anyone to the possibility that the intruder was on
" the upper floors where the attack occurred. (Id at pp. 369-370,.fn. 3.)

The court held that the emp]oyee and the school had a duty to guard the
students against dangers of which they had actual knowledge and those
which they should reasonably anticipate. (332 A.2d ai’p: 371.) The court

" concluded that, “forewarned by furtive and intrusive movements in‘and
around the girls’ dormitory, a reasonably prudent man, charged with the
protection of the dormitory’'s young female residents would have taken
some measures to avert the likelihood that one (or more) of them would be
physically harmed.” (Jd., at p.372.) -

(7e) We think the foregoing authorities state the appropriate law to be
applied in California. Under these authorities, if defendants here were in the
private sector, they would be liable to plaintiff upon the facts pled in the
first amended complaint. We therefore conciude that the defendant employ-
ees are similarly lLiable under section 820, and the District is liable under
section 815.2 unless some other statute grants immunity from liability.

IT1

On demurrer, the District is not entitled to immunity.

Defendants contend imposition of liability in such a situation would
contravene section 845, which provides in relevant part that, “Neither a
public entity nor a public employee is liable for failure to . . . provide police
protection service or . . . for failure to provide sufficient police protection
service.” Defendants argue that imposing a duty on the District is tanta-
mount to requiring them to have a police or security force. This contention

/
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was persuasive below; the tnal court granted the demurrer based in part on
section 845.

(19) However, section 845 was designed to protect from judicial review
in tort litigation. the political and budgetary decisions of policymakers, who
must determine whether to provide police officers or their functional equiv-
alents. (Lopez v. Southern Cal Rapid Transit Dist, supra, 40 Cal.3d at
p. 792; Taylor v. Buff (1985) 172 Cal.App.3d 384, 391 [218 Cal.Rptr. 249].)
(76) Plamtlﬁ"s complaint does not plead that defendants shouid have pro-
vided pohce personnel -or armed guards There are measures short of the
provision of police protection services, such as posting warning signs or
closer supervision of students who frequent areas of known danger, that
might suffice to meet the duty of reasonable care to protect students. (See
Lopez v. Southern Cal. Rapid Transit Dist., supra, at pp. 787-788, 791-793.)
We cannot assume as a matter of law, and without proof on the question,
 that defendants’ duty could be satisfied only by the provisicn of a police
protection service. (Ib:d)

The trial court erred when it sustained defendants' general demurrer to
plaintiff’s first amended complaint.

DISPOSITION
The judgment is reversed.

Sparks, Acting P. J., and Watkins, J.,* concurred.

* Assigned by the Chairperson ef the Judicial Council.
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[S.F. No. 24441. Sept. 2, 1582.)

JAMES J. BROSNAHAN et al., Petitioners, v.
EDMUND G. BROWN, JR., as Governor, etc., et al., Respondents.

SUMMARY

Three taxpayers and voters who asserted various constitutional de-
fects in the manner in which an initiative measure known as The
Victims® Bill of Rights was submitted to the voters petitioned the Court
of Appeal for writs of mandate or prohibition. On motion of respondent
-Attorney General, the cause was transferred to the Supreme Court
(Cal. Rules of Court, rule 20), and the Supreme Court denied the
peremptory writ, The court first held that the provisions of the initiative
measure, also known as Proposition 8, were reasonably germane to each
other and thus satisfied the requirement that initiative measures em-
brace a single subject (Cal. Const., art, II, § 8, subd. (d)). The court
held that each of the measure’s several facets, which dealt with matters
such as restitution, safe schools, bail, and prior convictions, shared the
common concern of promoting the rights of actual or potential crime
victims and. that it was this goal that united all of the measure’s provi-
sions in advancing its common purpose. The court also held that Cal.
Const., art. IV, § 9, providing that a statute may not be amended by
reference to its title and that a section of a statute may not be amended
unless the section is reenacted, is not applicable to constitutional
amendments, such as Cal. Const., art. I, § 28 (“truth-in-evidence” pro-
vision of Prop. 8), which have the effect of amending or repealing
statutes. Even assuming art. IV, § 9, controlled constitutional amend-
ments which themselves amend a statute, the court held that Proposi-
tion 8 did not amend any statute or section of a statute within the
meaning of such provision. Although the initiative measure added new
statutory sections and may also have repealed or modified by implica-
tion only preexisting statutory provisions, the court held art. IV, § 9,
was not intended to apply in such situations. Thus, the failure of the ini-
" tiative measure to identify the statutory provisions that were amended
or repealed by implication did not render it void. Finally, the court held

[Sept. 1982]
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that Proposition 8 did not on its face constitute an impermissible im-.
pairment of essential government functions and did not.constitute a
revision of the state Constitution, rather than a mere amendment there-
of. (Opinion by Richardson, J., with Newman, Kaus and Reynoso, JJ.,
concurring. Separate dissenting opinion by Bird, C. J. Separate dissent-
ing opinion by Mosk, J., with Broussard, J., concurring.)

HEADNOTES

(1) Initiative and Referendum § 6—State Elections—Initiative Mea-
sures—Single Subject Rule.—The provisions of a statewide initia-
tive measure, known as The Victims’ Bill of Rights, were reason-
ably germane to each other and thus satisfied the requirement that
initiative measures embrace a single subject (Cal. Const., art. II,
§ 8, subd. (d)). Each of the measure's several facets, which dealt
with matters such as restitution, safe schools, bail, and prior con-
victions, shared the common concern of promoting the rights of
actual or potential crime victims, and it was this goal that united
all of the measure's provisions in advancing its common purpose.

[See Cal.Jur.3d, Initiative and Referendum, § 19; Am.Jur.2d,
Initiative and Referendum, § 24.]

(2) Criminal Law § 191 —Mentally Disordered Sex Offenders—Repeal
of Article.—Cal. Const., art. IV, § 9, provides that a statute may
not be amended by reference to its title and that a section of a
statute may not be amended unless the section is reenacted as
amended. However, any procedural defect in the adoption, by ini-
tiative measure, of Welf. & Inst. Code, § 6331 (repeal of article on
Mentally Disordered Sex Offenders (MDSOs)) was harmless. Al-
though § 6331 declared “inoperative” the “article” within which
such section was contained without identifying the text of such ar-
ticle, the entire articie dealing with MDSOs was repealed in 1981
(Stats. 1981, ch. 928, § 2), thus rendering § 6331 a nullity. )

(3) Bail and Recognizance § 1—Validity of Constitutional Amend-
ments.—An initiative measure which added a new constitutional
provision regarding the right to release on bail or on one’s own recog-
nizance (Cal. Const., art, I, § 28, subd.(e)) and which repealed the
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(4)

()

previous bail provision (Cal. Const., art. I, § 12) was not defective,
even though it failed to set out in full the text of the repealed pro-
vision. Although Cal. Const., art. IV, § 9, provides that a statute
may not be amended by reference to its title and that a section of a
statute may not be amended unless the section is reenacted as
amended, such provision by its terms refers to the amendment of a
statute and does not purport to affect constitutional amendments,
In addition, the relevant voters’ pamphlet set forth the entire text
of the former bail provision in “strikeout type,” indicating that
such provision would be “deleted” by the initiative measure.

Statutes § 16—Repeal—By Implication—Constitutional Amend- -
ments.—Cal. Const,, art. IV, § 9, providing that a statute may, not
be amended by referencc to its title and that a section of a statute
may not be amended unlcss the section is reenacted as amended, is
not applicable to constitutional amendments, such as Cal. Const,,
art. I, § 28 (providing that relevant evidence shall not be cxcluded
in criminal proceedings), Wthh have the effect of amendmg or re-
pealing statutes. Even assuming art. IV, § 9, controlled constitu-
tional amendments which themselves amend a statute, the amend-
ment at issue, which was enacted as part of an initiative measure
on victims’ nghts did not amend any statute or section of a statute
within the meaning of art. IV, § 9. Although the measure added
new statutory sections and may also have repealed or modified by
implication only preexisting statutory provisions, art. IV, § 9, was
not intended to apply in such a situation. Thus, the failure of the
initiative measure to identify the statutory provisions that were
amended or repealed by implication did not render it void. It
would have been unrezlistic to require the proponents of the initia-
tive to anticipate and specify in advance every change in existing
statutory provisions which could be expected to result from the
adoption of the measure,

Initiative and Referendum § 6—State Elections—Initiative Mea-
sures— Impairment of Essential Government Functions.—An initia-
tive measure known as The Victim#’ Bill of Rights did not on its
face constitute an.impermissible impairment of essential govern-
ment functions,- so as to render it invalid. Even assuming the
accuracy of a prediction that the measure’s restrictions on plea
bargaining would aggravate court congestion, plea bargaining was
not an essential prerequisite to the administration of justice, and
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any effect on the criminal justice system from such restrictions was

largely speculativé. Also spectlative was a supposed breakdown of

the criminal justice system resulting from giving crime victims an

opportunity to appear in both felony and misdemeanor cases and

from imposing greater piinishment on defendants whose multiple
offenses were tried separately. Finally, the possibility that imple-

mentation of the initiative’s sentencing and safe schools provisions

might entail substantial additional public funding Was not’a proper

ground for its invalidation. -

(6) Constitutional Law § 3—Adoption and Alteration—Distinction Be-
tween Revision and Amendment.—An initiative measure known as
The Victims’ Bill of Rights did not constitute a revision of the
state Constitution, rather than a mere amendment thereof, so as to
require its addption pursuant to a constitutional convention or leg-
islative submission to the people. The measure's quantitative
changes, which amounted to repealing one constitutional section
and adding another, were not so extensive as to change directly the
substantial entirety of the Constitution by the deletion or alter-
ation of numerous existing provisions. Further, while the measure
accomplished substantial qualitative changes in the criminal justice
0 system, even in combination such changes fell considerably short
of constituting such far reaching changes in the basic governmen-

tal plan as to amount to a constitutional revision.
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OpINION

RICHARDSON, J.—We consider multiple constitutional challenges to
an initiative measure which was adopted by the voters of this state at
the June 1982 Primary Election. Designated on the ballot as Proposi-
tion 8 and commonly known as “The Victims’ Bill of Rights,” this initi-
ative incorporated several constitutional and statutory provisions which
were directed, in the words of the measure’s preamble, towards “ensur-
ing a bill of rights for victims of crime, including safeguards in the
criminal justice system to fully protect those rights ....” (Cal. Const.,
art. I, § 28, subd. (a).)

Petitioners are three taxpayers and voters who assert various consti-
tutional defects in the manner Proposition 8 was submitted to the
voters, and who object to the expenditure of public funds to implement
it. Respondents are certain public officials and courts charged with the:
responsibility of implementing, enforcing or applying the new measure.

In an earlier, related proceeding, we ordered the measure to be
placed on the primary election. ballot, reserving.for our further consider-
ation the substantive issues herein presented pending the outcome of the
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election. (Brosnahan v. Eu (1982) 31 Cal.3d 1, 4 [181 Cal.Rptr. 100,
641 P.2d 200].) The present petition, seeking writs of mandate or prohi-
bition, was originally filed in the Court of A'ppeal On motion of respon-
dent Attorney General, we transferred the cause to this court. (Rule 20,
Cal. Rules of Court.) It is uniformly agreed that the issues are of great
public importance and should be resolved promptly. Accordingly, under
well settled principles, it is appropriate that we exercise our original ju-
risdiction. (See Amador Valley Joint Union High Sch. Dist. v. State
Bd. of Equalization (1978) 22 Cal.3d 208, 219 [149 Cal.Rptr. 239, 583
P.2d 1281] [hereafter- Amador];, Clean Air Constituency v. California
State Air Resources Bd. (1974) 11 Cal.3d 801, 808-809 [114 Cal.Rptr.
577, 523 P.2d 617]) : .

Qur inquiry here is limited, framed in the following manner by the
petition itself: “This petition for extraordinary relief attacks neither the
merits nor the wisdom of ‘the [initiative’s] multiple proposals. Petition-
ers challenge only the manner in which those proposals were submitted
to the voters . ..." At this time we neither consider nor anticipate pos-
sible attacks, constitutional or otherwise, which in the future may be
d1rectcd at the vanous substantwe changes eﬂ'ected by Proposition 8.
challenges to the vahdlty of [Prop. 8] as a whole ‘Analyms of the
problems which may arise respectmg the mterpretat:on or application of
particular provisions of the act should be deferred for future cases in
which those provisions are more directly challenged > [Citation.]”
(Amador, 22 Cal.3d at p. 219.) We will conclude that, notwithstanding
the existence of some unresolved uncertmntles, as to which we reserve
judgment, the initiative measure under scrutiny here survwes each of
petitioners’ four constitutional objections.

Prehmmanly, we stress that “it is a fundamental precept of our law
that, although the leg:slatwe power under our constitutional framework
is firmly vested in the Legislature, ‘the people reserve to themselves the
powers of initiative and referendum.’ (Cal. Const., art. IV, § 1.) It fol-
lows from this that, *“[the] power of initiative must be liberally con-
strued ... to promote the democratic process.” [Citations.]” (Amador
at pp. 219 220, italics added.) Indeed, as we so very recently acknowl-
edged in Amador, it’is our solemn duty jealously to guard the sovereign
people’s initiative power, “it bemg one of the most precmus rights of our
democratic process.” (/d., at p. 248 ) Consistent with prior precedent,.
we are required to resolve any reasonable doubts in favor of the exer-'
cise of this precious right. (Ibid.)
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Bearing in mind these fundamental principles, we next summarize .
the basic provisions of Proposition B. As in Amador, we.caution that
our summary description and interpretation of the measure by no
means preclude subsequent challenges to the legality. of its provisions,

apart from the specific constitutional issues resoived herein. (Id., at
p. 220.)

I. SUMMARY OF PROPOSITION 8§ .

As previously noted,.the measure denominated “The Victims’ Bill of
Rights,” accomplishes several changes in the criminal justice system in
this state for the purpose of protectmg or promoting the rights of vic-
tims of crime. Thus, section 28 is added to article I of the California
Constitution, section 12 of article I (relating to the right to bail) is re-
pealed, and certain additions are made to the Penal and Welfare and
Institutions Codes. The primary changes or additions are as follows:

a. Preamble; Victims’ Rights and Public Sa_,fet_y

Section 28, subdmsmn (a), is added to article T of the state Constitu-
tion expressing a “grave statewide concern” to enact safeguards in the
criminal justice system” for the protection of victinis of crime. The pre-
amble recites gcnerally that the rights of victims incliide, ainong others,
the right to restitution for financial losses; and the expectation that fel-
ons will be “appropriately detained in custody, tried by the courts, and
sufficiently punished so that pubhc safety is protected and encouraged

" In addition, the provxsmn states that “[sjuch public-safety ‘ex-
tends to public ... school campuses, whcrc students and stafl have the
right to be safe and secure in their persons.” The prcamble concludes by
observing that “broad reforms in the procedural treatment of accused
persons and the disposition and sentencing of convicted persons are nec-
essary and proper as deterrents to criminal behavmr and to serious
disruption of people’s lives.”

b. Restitution

Section 28, subdivision (b), is added to the Constitution to assure
generally that persons who “suffer losses as a result of criminal actmty
shall have the right to restitution” from the persons convicted of those
crimes. “Restitution shall be ordered ... in every case, ... unless com-
pelling and extraordinary reasons exist to the contrary.”
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¢. Safe Schools

Section 28, subdmsxon. (¢}, declares the “inalienable right” of public -
school students and. staff “to attend campuses wlnch are safe, secure
and peaceful.” . :

d. Truth-in-evidence

Section 28, subdivision (d), provides that (except as provided by stat-
utes enacted by a two-thirds vote of both houses of the Legislature)
“relevant evidence shall not be .excluded in .any criminal proceeding

..” The provision applies. equally to juvenile criminal proceedings,
but does not affect “any existing statutory.rule of evidence relating to
privilege or hearsay, or Evidence Code, Sections 352, 782 or 1103,” or
rights of the press.

e. Bail

Section 28, SUblelSlOﬂ (e), relates to bail and replaces repealed sec-
tion 12 of article I. The new provision requires that “primary considera-
tion” be given to “public safety,” and authorizes the judge or magistrate
to consider “the protectxon of the public, the seriousness of.the offense
charged, the previous cnmmal record of the defendant and the prob-
ability of his or her appearing at the trial or hearing” in ruling on bail
matters. In addition, the provision forbids release on one’s “own recog-
nizance” of a person charged with any “sericus felony” (see Pen. Code,
§ 1192.7, subd. (c)). (As noted below, all or part of subd. (e) may not
have taken effect because of the passage of a competing measure (Prop.
4) by a larger vote.)

f. Prior Convictions

e

Section 28, subdivision (f), permits the unlimited use in a criminal
proceeding of “any prior felony conviction™ for- impeachment or sen-
tence enhancement, and requires proof thereof “in open court” when the
prior conviction is an element of any felony offense.

g. Diminished Capacity; Insanity
The addition of section 25 to the Penal Code abolishes the defense of

diminished capacity (subd. {(a)); places upon the defendant who pleads
insanity the burden of proving his or her incapability of “knowing or
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understanding the nature and quality of his or her act and of distin-
guishing right from wrong at the time of the commission of the offense”
(subd. (b)); and permits consideration of evidence of diminished capac-
ity or mental disorder “only at the time of sentencing or other disposi-
tion or commitment™ {subd. (c)).

h. Habitual Criminals

Section 667 is added to the Penal Code’ to require that persons con-
victed of a “serious felony” receive a sentence enhancement of five years
for each prior conviction of such a felony “on charges brought and tried
separately. The terms of the present offense and each enhancement
shall run consecutively.” (Subd, (a).)

i. Victim's Statements

New sections 1191.1 and 3043 in the Penal Code, and section 1767 in
the Welfare and Institutions Codc, permit the victim of ‘any crime or
the next of kin the right to prior notice of, and to attend,. all sentencing
procecdmgs (subd. (a)), or parole eligibility or parole setting hearings
in criminal (subd, (b)) or Youth Authority (subd. (c)) proceedmgs The
victim or next of kin may appear and “express his or her views concern-
ing the crime and’the person respons:ble The sentencing or parole
authority shall consider these views in making’ its decision and shall
state “whether the person would pose a threat to publlc safety” if grant-
ed probation or released on parole.

j- Plea Bargaining

Section 1192.7 is added to the Penal Code to prohibit plea bargaining
if the indictment or information charges “any serious felony” or any of-
fense of driving while intoxicated, “unless there is msufﬁmcnt evidence
to prove the people’s case, or testimony. of a material witness cannot be.
obtained, or a reduction or dismissal would not result in a substantial
changc in sentence.” (Subd. (a).) Subdivision (c) contains a list of the
various offenses deemed to be “serious felonies.”

k. Sentencing to Youth Authority

The addition of section 1732.5 to the Welfare.and Institutions Code
provides that no person convicted of murder, rape or other “serious fel-
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ony” committed when he or she was 18 years or older shall be committ-
ed to Youth Authority, :

l. Mentally Disordered Sex Offenders

New section 6331 of the Welfare and Institutions Code renders “in-
operative” the article dealing with mentally disordered sex offenders
(MDSOs). (As this article was repealed in 1981, the initiative does. not
appear to accomplish any change in the law.)

m. Severability |

Section 10 of the initiative recites that if any section or clause thereof
is held invalid, such invalidity shall not affect any remammg provmmns
which can be given effect without the invalid provision. :

n. Amendments

A two-thirds vote of both houses of the Legiéiature is required to
amend most of the statutory provisions adopted by Proposition 3.

Having summarized its principal elements, we examine petitioners’
four challenges to the validity of . Proposition 8.

II. THe SiNGLE SupiecT RULE

Our Constitution provides that “An mmatwe measure embracing
more than one subject may not be submitted to the clectors or have any
effect.” (Art. II, § 8, subd. {d).) In determining ‘whether a measure
“embrac[es] mare than one subject,” we have previously held that “an |
initiative measure does not violate the single-subject requirement if, de-
spite its varied. collateral effects, all of its parts are reasanably
germane’ to each other,” and to the general purpose or object of the i ini-
tiative. (4mador, 22 Cal.3d at p. 230, italics added; see Fair Political
Practices Com. v. Superior Court (1979) 25 Cal.3d 33, 38-39 [157
Cal Rptr. 855, 599 P.2d 46] [hereafter FPPC]; Perry v. Jordan (1949)
34 Cal.2d 87, 90-92 [207 P.2d 47].)..

In Amador, for example, we upheld a four-pronged taxatxon measure
which limited real property tax rates and assessments and restricted
state and local taxes, on the ground that such restrictions were reason- '
ably germane to the general subject of property tax relief. (22 Cal.3d at

[Sept. 1982}

243




246 BROSNAHAN v. BROWN
32 Cal.3d 236; 186 Cal.Rptr. 30, 651 P.2d 274

p. 231.) Even more recently in FPPC, we rejected a single-subject chal-
lenge to a lengthy political reform measure which contained the follow-.
ing multiple complcx features: (1) establishment of a fair political prac-
tices commission; (2) creation of disclosure requirements for candidates’

financial supporters; (3) limitation on campaign spending; (4) regula-
tion of laobbyist activities; (5) enactment of conflict of interest rules; (6)
adoption of rules relating to voter pamphlet summaries of arguments;

(7) location of the ballot position of candidates; and (8) specification of
auditing and penalty procedures to aid in the act’s enforcement. (See 25
Cal.3d at p. 37.)

In FPPC, we reemphasized that the single subject rulé is to be “con-
strued liberally,” and that.“Numerous provisions, having one general
object, if fairly indicated in the title, may be united in ohe act.” (Id., at
p. 38, italics added.) In amplification, we used this language in FPPC
in describing the overriding principle which controls our disposition of
the single-subject attack against Proposition 8: “Consistent with our
duty to uphold the people's right to initiative process, we adhere to the
reasonably germane test and, in doing so, find that the measure before
us complies with the one subject requirement . ... In keeping with the
policy favoring the initiative, the voters may not be limited to brief
general statements but may deal comprehensively and in detail with an
area of law.” (25 Cal.3d at p. 41, italics added.)

Our own precedent js both venerable and current. While FPPC is
only three years o0ld, its underlying thesis was enunciated by us fifty
years ago. In FPPC we cited with approval Evans v. Superior Court
. (1932) 215 Cal. 58, 61-62 [8 P.2d 467). Evans is most instructive. We
there upheld the adoption, in a single act, of extensive probate legisla-
tion consisting of one rhousand and seven hundred sections covering a
wide spectrum of topics within the general “area” of “probate law,”
which sections prevmus]y were contdined in part in ‘séveral codes and
statutes. This “one general object” includéd such dlsparate subjects as
the essential elements of wills, the rights of succession, the details of the
administration and distribution of decedents’ estates, and the proce-
dures, duties, and rights of guardianships of the persons and estates of
minors and incompetents. (215 Cal. at p. 61.) Despite the extremely
broad sweep of this leglslatlon, we conchided that dll of these matters
were “reasonably germane” {o the genéral object of the legislation and
did not embrace more than a single subject. Expandmg on this concept,
in Evans, we said “The legislature may insert in a single act all'legisla-
tion germane to the general subject as expressed in its title and within
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the field of legislation suggested thereby [Citation.] Provisions which
are logically germane to the title of the act and are included within its
scope may be united. The general purpose of a statute being declared,
the details provided for its accomplishment will be regarded as neces-
sary incidents. [Citations.) ..... A provision which conduces to the act,
or which is auxiliary to and promotive of.its main purpose, or has a nec-
essary and natural.connection with such purpose is gcrmane wnhm the .
rule. [Citation.]” (Pp 62-63. ) '

(1) On the basns of the. foregomg authontles, it is readily apparent
that Proposition 8 meets the “reasonably germane” standard. Each of
its several facets bears a common concern, “general object” or “general
subject,” promoting the rights of actual or potential crime victims. As
explained in the initiativels preamble, the 10 sections were designed to. .
strengthen precedural and . substantive safeguards for victims in our
criminal justice system. These changes were aimed at achieving more .
severe punishment for; and:more effective deterrence of, criminal acts,
protecting the public from the premature release-into society of crimi-
nal offenders, providing safety from crime to a particularly vulnerable
group of victims, namely school pupils and staff, and assuring restltu-
tion for the victims of criminal acts. :

Just as Evans, Amador and FPEC upheld broad. and multxfaceted
“reform” measures pertaining.to the subjects of probate, property tax-
ation, and politics, respectwely, Proposition 8 .constitutes a reform
aimed at certain features of the criminal Justlcc system to protect and
enhance the rights of crime victims. This goal is the. readlly dlscermble
common thread which umtes all of the initiative’s provisions in. advanc—
ing its common purpose.’

Focusing on the initiative’s “safe schools” provision, petitioners con-
tend that it concerns an entirely unrelated matter, isolated from crimi-
nal behavior, and therefore embraces a separate subject. Petitioners ar-
gue specifically that the right to safe schools is an undefined, amor-’
phous concept which could encompass such diverse hazards as acts of
nature, acts of war, environmental risks, or building code violations. A
careful look at the preamble of Proposition. 8 refutes this contention.
New article I, section 28, subdivision (a), of the Constitution recites
that the enactment of laws “ensuring a bill of rights for victims of
crime, including safeguards in the criminal justice system . .. is a mat-.
ter of grave statewide .concern. The rights of victims pervade the
criminal justice systcm and include not only reimbursement for losses
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from “criminal acts” but also the expectation that “persons who commit
Selonious acts” shall be detained, tried and punished.“so that the public
safety is protected.” (Italics added.) The preamble then continues,
“Such public safety extends to public ... school campuses, where stu-
dents and staff have the right to be safeé and secure in their persons.”
The preamble further concludes that “broad reforms . .. are necessary
and proper as deterrents to criminal behavior.” (Italics added.) Clearly,
the right to safety encompassed within article I, section 28, subdivision
(c), was intended to be, is aimed at, and is lm‘uted to, the smgle subject
of safety from cnmmal behavior.

We are reinforced in our conclusion that Proposition 8- embraces a
single subject by observing that the measure appears to reflect public
dissatisfaction with several prior judicial-decisions in the area:of crimi: .-
nal law. As explained“in thé ballot argument favoring Proposition 8, .
“This proposition will overcome some of the adverse decisions by our. -
higher courts,” which had created “additional rights for the criminally
accused and placed more restrictions ‘on law enforcement officers.”
(Ballot Pamp., Proposed Amends. to Cal. Const. with arguments to vot- ::
ers, Prim. Elec. (Jun. 8, 1982), argument in favor of Prop.-8, p. 34.)
While we might disagree with both the accuracy of this prem:sc and the
overall wisdom of the initiative measure, nonetheless, it is 'not our func-
tion to pass ]udgment on the propnety or soundness’ of Proposition 8. In
our democratic soclety in the absence of some “compelling, overrlchng
constitutional 1mperatwe, we should not prohibit the sovereign people -
from either expressing or 1rnplcmentmg their own will on matters of

such direct and immediate importance to them as their own pcrccwcd
safety (See Amador, pp. 228-229.)

Petitioners, however, would engraft upon the “reasonably.germane”
test of Evans, Amador and FPPC a further réquirément that the several
provisions of an initiativeé measure must be “interdépendent.” Petition- =

ers argue that, unlike the mter]ockmg relatlonshlp of the various ..'"

elements of the tax reform measure upheld in Amador-(see 22 Cal.3d

at p. 231), Propasition 8 contains disparate provisions covering a variety

of “unrelated” matters such as school safcty. restitution, bail, dummsh-
- ed capacity, and the like.

No preceding case has ever suggésted that such interdependence is a-
constitutional prerequisite. In Evans, for example, we carefully “ex-
plained that “Numerous provisions, having one general object, if fairly-
indicated in the title, may be unified in one act. Provisions governing
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projects so related and interdependent as to constitute a single scheme
may be properly included within a single act. [Citation.] The legislature
may insert in a single act all legislation germane to the general subject
as expressed in its title and within the field of legislation suggested
thereby. [Citation.]” (215 Cal. at pp. 62-63, italics added.)

In context, it is obvious ‘that Evans’ reference to interdependence
merely illustrated one type of multifaceted leg:slatmn which would meet
the single subject test. Slgmﬁcantly. as noted, in Evans we upheld ex-
tensive probate legislation concermng such diverse and unrelated topics
as the rights of intestate succession, the powers of guardians over the
persons and estates of incompetent persons, and the sale and leasing of
estate property, on the express ground that all of these provisions “have
one general object.” (P. 65.)

Moreover, in Amador, while acknowledging that the provisions of the
tax measure under scrutiny were “interdependent” and *interlocking”
(22 Cal.3d at p. 231), we did not suggest that any such relationship was
essential to the measure's validity. Indeed, immediately preceding the
foregoing observation, we had stated that the property tax initiative sat-
isfied both the traditional reasonably germane test and the so-called
“functional relationship” test which was proposed in the. dissent in
Schmitz v. Younger (1978) 21 Cal.3d 90, 97-100 [145 Cal.Rptr. 517,
577 P.2d 652] (dis. opn. by Manuel, J.). (See 22 Cal.3d at p. 230.)
Thus, petitioners’ assumption that Amador requires that an initiative’s
several provisions be “interdependent” is incorrect,

Finally, as previously indicated, in FPPC we upheld a comprehensive
political reform package despite the lack of any apparent “interdepen-
dence” of many of its varied provisions. Thus, for example, the section
of the initiative denying an incumbent a favored position on the ballot
(Gov. Code, § 89000) clearly did not “interlock” with the separate pro-
visions mandating every administrative agency to adopt a conflict of
interest code (id., §§ 87300-87312), Similarly, and quite obviously, nei-
ther of the foregoing portions of the initiative was in any sense in a
“dependent” relationship with another section of the initiative which es-
tablished that “the election precmct of a person signing a statewide
petition shall not be required to appear on the petition whea it is filed
with the county clerk™ (id., § 85203). Each of these diverse provisions,
while generally related to a political reform program, clearly would not
have satisfied a strict mtcrdependcnce test.
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Petitioners, sensing the evident inconsistency between FPPC and
their own present position, characterize the FPPC lead opinion as a
mere “plurality” opinion entitled to little weight. Yet six of the seven
justices in that case voted to sustain the multifaceted provisions of the .
Fair Political Practices Act against a single-subject attack. It was only
Justice Manuel who dissented on this point. His observations regarding
the act’s multifarious character and his conceptual differences with his
six colleagues are very revealing for, in his view: “The regulation of the
election process, no mattér how broadly defined, has little to do with
the regulation of the day-to-day activities of lobbyists, The adoption of
codes governing conflicts of interest in all state agencies ... is yet an-
other matter. Although each of these might conceivably form a part of
a unified legislative program directed toward the policy objective of ‘po-
litical reform,’ each concerns an entirely different and discrete subject.”
- (25 Cal.3d at p. 57; italics in original.)

If Justice Manuel’s characterization of the Fair Political Practices
Act is accurate, and if we are to follow our own precedent, our holding
in FPPC necessarily controls the disposition of the present case, for on
their face the various provisions of Proposition 8 certainly are no less
germane, interdependent or .interrelated than the provisions of the stat-
ute which we so recently sustained in FPPC against a similar smgle-
subject attack. :

Petitioners argue that because Proposition 8 is designed to protect the-
rights of potential as well as actual victims of crime, its objective some-
how thereby becomes too broad. Yet surely the Fair Political Practices
Act which we readily upheld in FPPC was subject to the same criti--
cism, for it too was aimed at protecting the general citizenry in their
role as potential victims of political corruption. Obviously, the fact
that a mrultifaceted measure seeks to protect the general public from
harm (whcther from present or future criminal acts, political corruption
or excessive taxation) presents no constitutional 1mpcd1ment to its
vahdlty

Petitioners speculate that the multlphcny of Proposition 8's provi-
sions enhanced the danger of election “logrolling,” whereby certain
groupings of voters, each constituting numerically a minority, but in ag- -
gregate a majority, may approve a measure which lacks genuine popu-
lar support in order to secure the benefit of one favored but isolated and
severable provision. Yet, as we emphasized in FPPC, such a risk “is in-
herent in any initiative containing more than one sentence or even an
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‘and’ in a single sentence unless the provisions are redundant .... [T}
The enactment of laws whether by the Legislature or by the voters in
the last analysis always presents the issue whether on balance the pro-
posed act's benefits exceed its shortcomings.” (25 Cal.3d at p. 42.)
Indeed, almost all laws whether enacted by a legislature or adopted di-
rectly by the people through an initiative ‘contain. both benefits and
burdens. The decision to enact laws, whether direétly by the people or
through their representatives, ihVolves the- weighing of pros and cons.
The resolution of few public issues is free from this balancing proccss
and exercise of cho1ces

As in FPPC, so in Amador we rejected the contention that the sin-
gle- SUb_]eCt rule requires a showlng that each one of a measure’s several
provisions was capable of gaining voter approval independently of ‘the
other provisions. We expressed our conclusion that “Aside from the ob-
vious difficulty of ever establishing satisfactorily such ‘independent
voter approval,’ this standard would defeat miany legitimate enactments
containing isolated, arguably ‘unpopular,’ provisions reasonably deemed
necessary to the integrated functioning of the enactment as a whole.
We avoid an cverly strict judicial application of the single-subject re-
quirement, for to do so could well frustrate legmmate efforts by the
people to accomplish integrated réform measures. " {Amador, 22 Cal.3d
at p. 232.)

One commentatof, examining the purpose of the rule within this con: .
text, has noted that “The one-subject rule ... attacks log-rolling- by
striking down unnatural combinations' of provisions in acts—those deal-
ing with more than one subjcct—on the theory that the best explanation
for the unnatural combination is a tactical oné—log-rolling.” (Ruud,
“No Law Shall Embrace More Than' One Subject” {1958) 42 Minn.L.
Rev. 389, 408.) It is hxghly unlikely that Proposition 8 was the product
of any logrollmg whatéver, -because’ it contains no “unnatuial combina-
tion” of provisions on unrelated subjects which might suggest an inordi-
nate vote-getting scheme on behalf of the proponents. All of the provi-
sions are designed to protect victims of crime and partake of a common
consistent theme, namely, to strengthen or tightén the laws in aid of
crime’s victims. The measure is smgularly unsusceptible to such *log-
rolling” cr1t1c1sm

Finally, petitioners insist that the complexity of Proposmon 8 may
have led to confusion or deception among voters, who were assertedly
uninformed regarding the contents of the measure. Yet, as was the case
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in both Amador and FPPC, Proposition 8 received widespread public-
-ity. Newspaper, radio and television editorials focused on its provisions,
and extensive public debate involving candidates, letters to the editor,
etc., described the pros and cons of the measure. In.addition, before the
election each voter received a pamphlet containing (1) the title and
summary prepared by the Attorney General, (2) a detailed analysis of
the measure by the Legislative Analyst, and (3) a complete “Text of the
Proposed Law.” This text contained the entirety of the 10 sections of
the Victims’ Bill of Rights and included in “strikeout type” the text of
former article I, section 12, of the Constitution. Each voter also was
given written arguments in favor of Proposition 8 and rebuttal thereto,
and written arguments against Proposition 8 and rebuttal thereto. (See
Amador, 22 Cal.3d at pp. 231, 243.244; FPPC, 25 Cal.3d at p. 42.)

Moreover, as we stated in FPPC in disposing of an identical conten-
tion that the measure was too complicated, “Our society being complex,
the rules governing it whether adopted by legislation or initiative will
necessarily be complex. Unless we are to repudiate or cripple use of the
initiative, risk of confusion must be borne.” (Ibid.) .

Petitioners’ entire argument that, in approving Proposition 8, the vot-
ers must have been misled or confused is based upon the improbable as-
sumption that the-people did not know what they were doing. It is
equally arguable :that, faced with startling crime statistics and frus-
trated by the perceived inability of the criminal justice system to
protect them, the people knew exactly what they were doing. In any
event, we should not. llght]y presume that the voters did not know what
they were about in approving Proposition 8. Rather, in accordance with
our tradition, “we ordinarily should. assume that the voters who ap-
proved a constitutional amendment *. .. have voted m!e!hgent!y upon
an amendment to their organic law, the whole text of which was sup-
plied each of them prior 1o the election and which they must be
assumed to have duly considered.” (Amador, supra, at pp. 243-244,
italics added; see Wright v. Jordan (1923) 192 Cal. 704, 713 [221
P. 915).)

There are those rare occasions similar to that which prompted the
people’'s adoption. of the smgle-subject initiative rule in 1948 (Cal.
Const., art, II, § 8, subd. (d)).in which our intervention is justified. The
proposed initiative may be so all encompassing, so multifaceted as to
demand a conclusion of unconstitutioniality, We faced such a measure
in McFadden v. Jordan (1948) 32 Cal.2d 330 [196 P.2d 787}, in which
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21,000 words were proposed to be added to 15 of the 25 constitutional
articles. This initiative dealt with such widely disparate subjects as
gambling, civic centers, mining, fishing, city budgets, liquor control,
senate reapportionment, and, oleomarganne We concluded that the
measure constituted an 1mpmper revision of our constitutional scheme.
In McFadden, we likewise could not fairly and reasonably have decided
that any single subject was served by such a grabbag of social, political,
economic and administrative enactments. Proposition 8 is manifestly
not such a measure. )

* For all of the foregoing. reasons, we conclude that Proposmon 8 does
not violate the single-subject requirement of article II, section 8, subdi-
vision (d), of the California Constitution.

We do not suggest, of course, that initiative proponents are given
blank checks to draft measures containing unduly diverse’ or extensive.
provisions bearing no reasonable relationship ‘to each other or to the
general object which is sought to be promoted The singlée-subject rule
indeed is a constitutional safeguard adopted to protect against multifa-
ceted measures of undue scope. For example, the rulé obviously forbids
joining disparate provisions which appear germane only to‘topics of ex-
cessive generality such as “government” or “public welfare.” In the pre-
sent case, however, we merely respect this court’s liberal interpretative
tradition, notably expressed in Evans, Amador, and FPPC, of sustain-
ing statutes and initiatives which fairly disclose 4 reasonable and
COmMMmOon sense relatlonshlp among their vanous components in further-
ance of a common purpose

III. VALIDITY OF STATUTORY AMENDMENTS

Petitioners contend that the pr‘op'dncnts of Proposition 8 failed in sev-
eral particulars to comply with ‘the constitutionally mandated procedure
for amending statutes. Article II, section 8, subdivision (b), of the state
Constitution requires that the initiative measure petition set forth “the
text of the proposed statute or amendment to the Constitution ....” It
is uncontradicted that the proponents of the measure complied with this
provision. Petitioners rely, however, upon article IV, section 9, which
provides that “A statute shall embrace but one subject, which shall be
expressed in its title. If a statute embrdces a subject not expressed in its
title, only the part not expressed is void. A statute may not be amended
by reference to its title. A section of a‘statute may not be amended
unless the section is re-enacted as amended.” (See also.:Elec. Code,
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§§ 3571, 3572; Gov. Code, §§ 88000, 88002, requiring that the ballot

pamphlets dlsclose the text of any existing statutory provisions 'sought
to be repealed or amended.)

The foregoing provision, contammg a “single subject" rule applicable
to statutes, also forbids ‘amending a statute “by reference to its title”
and “unless the section is re-enacted as amended.” Petitioners assume
that this language “requires that if a statute is to be altered, the lan-
guage of the statute must be fully set forth togcthcr with the ‘changes
proposed Reference to sections, title or codes is not sufficient.” Accord-
ing to petitioners, Proposition 8 vmlated this requirement by failing to
describe or identify (1) the provisions in the Welfare and Institutions
Code rendered “inoperative” by the adoption of section 6331 of the code
(dealing with the commitment of mentally disordered sex offenders);
(2) the language of article I, section 12, of the Constitution (pertaining
to right to bail) repealed by section 2 of Proposition 8; and (3) the pro-
visions of the Evidence Code {and other codes) amended .or repealed by
the adoption of article I, section 28, subdmsxon (d), of the Constitution
(forblddmg the exclusion of rclcvant cv1dcncc") Petitioners list 26 stat-
utory prowsmns which they suggest were “sub silentio amcndcd to be
inapplicable in criminal trials.” :

a. Repeal of MDSQ Statute, .

(2) As previously noted, Proposmon 8. added section 6331 to, the
“Welfare and Institutions Code. The section. declares “ingperative” the

“article” within which section 6331 is contained, but fails to identify the
text of that article. As we have explained, however, the entire article
dealing with MDSOs was repealed in 1981 (Stats. 1981, ch. 928, § 2},
and the Legislative Analyst observed in the voters’ pamphlet that new
section 6331 is superfluous and “has-no effect.” (Ballot Pamp., supra,
p. 55.) Assuming that this conclusion is correct, the section being a nul-
lity, any procedural defect in adopting that section must be deemed
harmless, especially in view of the severability clause (§ 10) in Proposi-
tion 8. : :

b. Bail Amendment

(3) Proposition 8§ addcd a new prov1snon to the Constitution regard-
ing the right to release on bail or on one’s own recogmzance (Cal.
Const., art. 1, § 28, subd. (e).) The previous bail provision (art. I, § 12)
was repealed Petitioners contend that the initiative measure was defec-
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tive in failing to set out in full the text of the repealed provmon
Several reasons persuade us otherwme

First, nothing in article IV, section 9, requiring reénactment of stat-
utes, purports to affect constitutional amendments such as those before
us; by its terms this provision refers to the: amandment of a statute

Next, we observe that the voters’ pamphlet for. the June 1982 prima-
ry contained a “Text of Proposed Law™ which set forth the entire text
of former article I, section 12, in strtkaout type mdtcatmg that this
provision would be “deleted” by Proposmon 8. We may fairly assume
that the voters duly considered the text set forth,in the voters’ pamphlet
prior to casting their vote, (4mador, 22 Cal. 3d at pp. 231, 243-244.)

Finally, as previously noted, it may be that a substantial part of the
bail provisions of Proposition 8 never took effect. We are advised that
Proposition 4 on the June 1982 ballot received d greater number . of
votes than Proposition 8, in which- event. Proposition 4 would prevail as
to those matters inconsistent with ‘the latter ‘measure.*(See Cal’ Const.,
art. XVIII, § 4.} Accordingly, any procedural "defect’in adopting the
bail provisions of Proposition 8 would be-harrless to a large ‘extent and
would not affect the remaining, severable provisions of the measure.

c. Repeal of Statutes by Imphcanon

4) - Petmoners contcnd that Proposmon 8 18 void to- the extent that it
amends or repeals by implication various statutory provisions not iden-
-tified (by section number, title 'or text) in the measure. In advancing
this argument petitioners point to new article I, section 28, subdivision
(d), of the Constitution, which provides that, with the exception of the
several statutory exceptions specified therein, “relevant evidence shall
not be excluded. in any criminal proceeding *...."

[nitially, we question whether the provisions of article IV, section 9,
of the state Constitution apply to constitutional amendments (such as
new art. I, § 28) which have the effect of amending or repealing stat- -
utes. The purpose of these procedural limitations was described by us in
People v. Western Fruit Growers (1943) 22 Cal.2d 494, 500-501 [140 -
_P.2d 13]: “In the absence of such a provision [forbidding amendment of
a statute ‘by reference to its title’ ‘and requiring ‘re-enactment’ -as
amended] /egislative bodies commonly amended -an act or a section of
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it by directing the insertion, omission or substitution of certain words,
or by adding a provision, without setting out the entire context of the
section as amended. [Citations.] The objection to this method of
amendment was the uncertainty and difficulty of correctly reading the
original section as later changed. [ ] To avoid the mischief inherent in
the mechanics of this legislative process, the People of California im-
posed certain requirements upon the Legislature, but the provision
should be reasonably construed and limited in its application to the spe-
cific evil which it was designed to remedy. It is not to be technically
measured, nor used as a weapon for striking’ down legislation which
may not reasonably be said to have been enacted contrary to the speci-
fied method. [Citations.]” (Italics added; see also Scott A. v. Superior
Courr (1972) 27 Cal.App.3d 292, 294-295 [103 Cal.Rptr. 683]; Esrate -
of Henry (1941) 64 Cal. App.2d 76, 82 [148 P.2d 396].)

In Wallace v. Zinman-(1927) 200 Cal. 585, 590-591 [254 P. 946, 62
A.L.R. 1341], the court held that the subject/title requirements of the
predecessor (art. IV, § 24) to the provision under scrutiny here applied
to both legislative and initiative measures.- The measure in Wallace,
however, was not a constitutional amendment which, as we recognized

in that case, “need not conform” to the: provmons -of former section 24. -
(Id., at p. 593.) . : .

Furthermore, we expressly held more recently that this same prede-.
cessor provision was inapplicable to constitutional amendments which
were adopted by initiative. (Prince v. City.& County of S.F. (1957) 48
Cal.2d 472, 475 [31]1 P.2d 544].) As we stated in Prince, “Article IV of
the Constitution deals with the ‘Legislative Department’ and section 24

" is intended to be and has been limited to legislative enactments under
the Constitution. [Citations.]” Therefore, because the S%truth-in-evi--
dence” provision of Proposition 8. is contained in a constitutional
amendment (art. I, § 28, subd. (d)), that provision is not governed by
the requirements of article IV, section 9.

Moreover, even were we to assume that the provisions of article IV,
section 9, controlled constitutional amendments which themselves
“amend™ a statute, PI‘OpOSlthﬂ 8 did not amend any statute or:section
of a statute within the meaning of that provision. The measure added
new sections to.the Penal Code and the Welfare and Institutions Code,
and may also have repealed or modified by implication only preexisting
statutory provisions. Article IV, section 9, was not. intended-to apply in
such a situation. (Harris v. Fitting (1937) 9 Cal.2d 117, 120 [69 P.2d
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833); Evans v. Superior Court, supra, 215 Cal. 38, 65-66; Matter of
Coburn (1913) 165 Cal. 202, 211 [131 P. 352]; Hellman v. Shoulters
(1896) 114 Cal. 136, 151-153 [44 P. 915, 45 P. 1057]; Spencer v. G.A.
MacDonald Constr. Co. {1976) 63 Cal.App.3d 836, 850 (134 Cal. Rpt:r
781; Estate of Henry, supra, 64 Cal, App 2d 76, 82; cf. Scott v. Supen- _
or Court, supra, 27 Cal.App.3d 292, 294—295 [mvalxd statutory attémpt
to amend “any provision of law” specifying. 21 years as the age of ma-
jority].)

Evans, again, is illustrative, As we have previously noted, the Legisla-
ture adopted the Probate Code (Stats. 1931, ch. 281, p. 587) in a single
enactment consisting of approximately 1,700 different sections. After
rejecting a “single subject” challenge, we considered whether the act
was void for failure to “publish at length” any, prior acts or sections “on
the ground that they were revised or amended.” (P. 65.) We held that
the enactment was “a new and original piece of legislation. Its terms
are not revisory or amendatory of any Jormer act. Consequently, the
provisions of the Constitution requiring that revised or amended .laws.
shall be pubhshed at length as revised or: amended’. does not apply, even.
though the provisions of the Probate, Code may be inconsistent-with ex-
isting statutes . ... While the act does not exprcssly refer.to othcr acts
and repeal them iri terms, it does repeal them by .necessary implication.
[Citation.] ... [T}he section (sec. 24, art. IV) ‘does not apply to

amendments by implication.’ [Citation.]” (215 Cal: at pp. 65-66, italics
added.)

It may be true, as petltmners state, that Proposxtlon 8 has amended
or repealed, by implication, various statutory provisions not specified in
the text of that measure, Yet'as we pointed out long ago in Hellman,
supra, “To say that every statute which thus affects the operation.of an-
other is therefore an' amendment of it-would introduce into the law an .
element of uncertainty’ which no one can estimate; Iz is impossible: for
the wisest legislator to know In advance how every statute proposed -
would affect the operation of existing laws.” (114 Cal. at p. 152, italics -
added,) Similarly, it would have been wholly unrealistic to require.the
proponents of Proposition 8 to anticipate -and specify in advance every
change in existing statutory provisions which could be expected to result
from the adoption of that -measufc. :

We conclude that Proposxtlon 8 did not v101ate artlcle IV sectlon 9,
of the California Constltutxon
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IV. EFFECT ON EsSENTIAL GOVERNMENTAL FUNCTIONS

(5) Petitioners’ third challenge is that Proposition 8 is invalid as an
impermissible impairment of “gssential government functions.” They
rely on cases which hold as a general proposition that “The initiative -

. is not applicable whcrc' ‘the inevitable effect would be greatly to
impair or wholly destroy the efficacy of some other governmental pow-
er, the practical application of which is essential ....’ [Citations.]”
(Simpson v. Hire (1950) 36 Cal.2d 125, 134 [222 P.2d 225], italics
added; see Birkenfeld v. City of Berkeley (1976) 17 Cal.3d 129, 143,
144 [130 Cal.Rptr. 465, 550 P.2d 1001] [mere “speculative conse-
quences” are insufficient].) We assume, for purposes of discussion, that
the principles of these cases (which involve local initiative or. referen-

dum measures) are equally apphcable to mcasurcs of statewide -applica-
tion. : .

Petitioners conjure several supposed consequences ‘of Proposition 8
which “will severely impair the functioning of the courts, the Depart-
ment of Corrections“and’ the public school system.” As will appear,
however, none of these'conséquences is as inevitable as petltloners sug-
gest. Indeed, we may ‘assume that the courts and other-agencies, inter-
preting and applying the various provus:ons of Proposition 8, will ap-
proach their task with a-view toward prcser\rmg, rather than destroying,
the essential functions of government.

First, petitioners predict that the measure’s restrictions upon plea
bargaining will have a “most damaging effect” upon already crowded
court calendars. Even assuming that this prediction is accurate, we can-
not accept petitioners’ underlying premise that- an initiative measure
which, as a collateral effect; may aggravate court congestion is void un-
der the Simpson principle. In Simpson we examined an initiative mea-
sure which would have directly prevented a _Jlocal board of supervisors
from des1gnatmg a.site for court buildings.. We stressed that, among.
other adverse effects, such an initiative “could interfere with the func-
tioning of the courts by depriving them ‘of the quarters which the
supervisors were bound to, and in good faith sought to, furnish.” (36
Cal.2d at p. 133; see also Geiger v. Board of Supervisors (1957) 48
Cal.2d 832, 839 [313 P.2d 545) [referendum inapplicable to repeal lo-
cal sales and use tax}; Chase v. Kalber (1915) 28 Cal.App. 561, 569-
570 [153 P. 397] [referendum inapplicable to repeal street 1mprovcmcnt

-ordinance].) No such constricting effect on court operations is herein

presented. While plea bargaining may well be a useful device in reduc-
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ing court congestion, unlike a courthouse it is really not an essential
prerequisite to the administration of justice. Moreover, any effect upon
the criminal Justlce system from Trestrictions upon plea bargaining
would be largely speculatwe ‘and would not appear on the face of Pro-
posmon 8. That measure's condztzonal prohibition against plea bargain-
ing appears to apply only to the postmdxctrnent or postinformation
stage, and only with respect to “serious felonies” as defined. therein.
Bargammg may continue with respect to lesser offenses. Moreover, even
as to serious felonies, bargammg may proceed if material witnesses or
evidence become’ unavallable, or if the plea would not substantraﬂy re-
duce the expected sentence. Fmally, theé Legislature by a two-thirds
vote may restore plea bargaining in al/l cases.

For similar reasons, we reject petitioners’assertion that a “break:
down of the justice system” will 1nev1tably result from (1) giving crime
victims an opportunity to appear in both felony and misdemeanor cases,
and (2) imposifig greater pumshment on defendants whose multiple of-
fenses are tried separately. Assuriing arguendo that pet1t1oners char-
acterization of the legal éffect of Proposmon 8 is correct in these re-
spects, any supp03ed “breakdown is, wholly speculatwe Unhke peti-
tioners, we cannot presume that most’ cnrne victinis will accept the op-
portunity (and accompanying embarrassment and incorivenience) of tes-
tifying at misdemeanor trials, or that most prosecutors will forego the
obvious concrete advantages of consolidated trials in the hope of secur-
ing an aggravated term for “habltual" offenders.

Petitioners next predict that Proposition 8's more severe sentencing
provisions will mcrease California’s prison population to an extent ex-
ceeding the state budget for prison expendltures Again, the point is
entirely conjectural; one mrght as readily argue that the measure will
deter persons who otherwrse mrght resort to crime, thereby reducmg the
prison population. Either contention involves pure guesswork and, in
any event, we find no authonty for the proposmon that an initiative
measure may bé declared invalid solely by reason of the h1gh ﬁnanclal
cost of implementing it.

Fma!ly, petitioners assert that Proposition 8's creation of a “right of
safety” for students and staff of publi¢c schools rmght very well herald
the end of public education as we knoWw it.” Petitioners suggest that en-
forcement of the right of safety rmght entail substantral mcreased ex-
penditures for school security guards, safety devices, and payments of
tort damages and legal fees at the cost of books, equipment, and more
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traditional operational and maintenance expenses, Yet the implementa- -
tion of comparably bread constitutional rights, such as the right to
pursue and obtain “safety” (Cal. Const., art. I, § 1) has not produced
any such financial ruin. In any event, we need not speculate on these
matters for, as we have indicated, the mere possibility that tmplementa-
tion of Proposition 8 might entail substantial additional public fundmg
is not a proper ground for 1nvahdat1ng the measure.

We conclude that Proposition 8 does not on its face constitute an un-

due impairment of e.ssentxal governmental functlons urider the S:mp.s'an
rule,

V. ConsTiITuTIONAL REVISION OR AM_ENDMENT

(6) Petitioner's final argument is that Propos:tlon 8 is such a. “dras-
tic and far-reaching” measuré as to constitute a “revision™ of the state
Constitution rather than a mere amendment” thereof. Faced “with an
identical argument in Amador, we acknowledgcd although the voters
may accomphsh an amendment by the initiative process, a constitution-
al revision may be adoptcd only after the convering of a consutunonal
convention and popular ratlﬁcatmn or by leglslatwe submxssmn to the
peopie.” (22 Cal.3d at p. 221 see Cal. Const,, art. XVIIL )

In evaluating this contention, we employ a dual analysis, - exammmg
both the quantitative and qualitative effects of Proposition 8 upon our
constitutional scheme. (Amador, 22 Cal.3d at p. 223. ).

On its face, the mcasure has a limited quantltauve eﬁ'ect repeahng
only one constitutional section (art. I, § 12, right to bail), and adding
another (art. I, § 28, nght to restltutmn, safe schools, truth-m-ewdencc,
bail and bse of prior convictions). We are satisfied that such a change is
not “so extensive ... as to change dlrectly the substanual entirety’ of
the Constitution by the deletion or alteratton of numerous existing pro-.
visions ...." (Jbid.; seée Livermore v. Waite (1894) 102 Cal, 113, 118-
119 [36 P 424] )

From a qualltatwe point of view, while Proposxtmn 8 does accomphsh
substantial changes in our c¢riminal justice system, even in combination
these changcs fall cons1de,rably short of constituting “such far reaching
changes in the nature of our basic governmental plan as to amount to a
revision ....” (Amado;-, 22 Cal.3d at p. 223, italics added; see McFad-
den v. Jardan, supra, 32 Cal.2d 330, 348.)
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In urging that Proposition 8 effects a constitutional revision petition-
ers envision two significant consequences from the measure’s limitation
upon plea bargaining and its creation of a right to safe schools: (1) the
inability of the judiciary to perform its constitutional duty to decide
cases, particularly ¢ivil cases; and (2) the abridgement of the. constitu-
tional right to public education. As we have already indicated, however,
petitioners’ forecast of judicial and educational chaos is exaggerated
and wholly conjectural, based primarily upon essentially unpredictable
fiscal or budgetary constraints. In Amador, we discounted similar dire
predictions that the adoption of article XIII A of the state Constitution
(Prop. 13 on the June 1978 primary ballot) would result in a loss of .
“home rule” and the ‘convérsion of’ our governmental framework from
“republican” to “democratic” in form. (22 Cal.3d at p. 224.) We ob-
served that “nothing on the face of the article” compels such results
(p. 225), nor confirms that the article necessanly and inevitably” will
produce those feared results (p. 226).

It is further suggcsted that because of its reference to various sections

~of the Evidence Code and Penal Code, Proposition 8 thereby somehow

delegates to the Legislature the power to make future constitutional
amendments merely by amending the provisions of those statutes.

No such amendments have as yet taken place, of course, and the pro-
priety or validity of any such amendment poses questions which are not
presently before us. Moreover, no authority is cited for the proposition
that the Constitution may not incorporate by reference the terms of an
existing statute, or authorize the Legislature to define terms or modify
rules upon which constitutional provisions are based. A random inspec-
tion of the Constitution readily reveals the fallacy of these arguments.
There is ample contrary precedent. (As to the first proposition, see, e.g.,
art. IV, § 28, subd. (a); art. XIX, §§ 7, 9, and as to the second, see,
e.g., art. 1, § 3; art. XII, § 3; art. XIII § 3 subd. (k).) -

For the above reasons, nothing contained in Proposition 8 necessarily
or inevitably will alter the basic governmental framework set forth in
our Constitution. It follows that Proposition 8 did not accomplish a “re-
vision” of the Constitution within the meaning of article XVIII.

V1. ConcLusiOoN

In Associated Home Builders, etc., Inc. v. City of Livermore (19.‘7.6.)
18 Cal.3d 582, 591 [135 Cal.Rptr. 41, 557 P.2d 473, 92 A L.R.3d
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1038]), Justice Tobriner, referring to the law creating the initiative and
referendum procedures, said: “Drafted in light of the theory that all-
power of government ultimately resides in the people, the amendment
speaks of the initiative and referendum, not as a right granted the peo-
ple, but as a power reserved by them, Declaring it ‘the duty of the court
to jealously guard this right of the people’ {citation], the courts have
described the initiative and referendum as articulating ‘one of the most
precious rights of our democratic process’ [citation]. ‘[I]t has long been
our judicial policy to apply a liberal construction to this power wherever.
it is challenged in order that the right be not improperly annulled. If
doubts can reasonably be resolved in favor of the use of .this reserve
power, courts will preserve it.” [Citations.]” (/bid., fns. omitted.)

Consistent with our firmly established precedent, we have jealously
guarded this precious right, giving the initiative’s terms a liberal con-
struction, and resolving reasonable doubts in favor of the people’s
exercise of their reserved power. We conclude that Proposition 8 sur-
vives each of the four constitutional challenges raised by petitioners.

The alternative writ previously issued is discharged and the pcrcﬁip-
tory writ is denied.

Newman, J., Kaus, J., and Reynoso, J., concurred.

BIRD, C. J.—1I respectfully dissent, Today, a bare majority of this court
obliterates one section of the state Constitution by effectively repealing
the single-subject rule. It then proceeds to wink at other violations of
the Constitution, thereby setting dangerous precedents and giving fu-
ture draftsmen of initiative measures the message that they may pro-
ceed unrestrained by the Constitution. o

L

Petitioners challenge the validity of Proposition 8, the “Victims’ Bill
of Rights” initiative, submitted to the voters on June 8, 1982. This
court must decide whether the draftsmen of the initiative (1) vioiat;d
the Constitution’s single-subject rule (Cal. Const., art. II, § 8, subd.
(8)); (2) failed to disclose on the face of the initiative the full purpose
and effect of its provisions in violation of article IV, section 9; or (3) il-
legally revised the Constitution (see art. XVIII, §§ 1-3).
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After this court declined to consider the constitutional validity of
Proposition 8 before the primary election, the Secretary of State. placed
the measure on the June ballot. (See Brosnahan v. Eu.(1982) 31 Cal.3d
1, 4 [181 Cal.Rptr. 100, 641 P.2d 200] ) The initiative was approved by
56 percent of the voters.

The day after the primary election, three taxpayers filed a petition
for writ of mandate and/or prohibition in the Court of Appeal, chal-
lenging the constitutionality of Proposition 8. On June 14th, the -
Attorney General petitioned this court .to transfer the cause from the
Court of Appeal His petition was. granted, the cause was transferred,
and an alternative writ of prohibition was issued. Directly thereafter,
the case was set for oral argument.

The issues presented are of great public importance, and the parties
have properly invoked the exercise of this court's original jurisdiction.
(See Amador Valley Joint Union High Sch. Dist. v. State Bd. of Equa-
lization (1978) 22 Cal.3d 208, 219 {149 Cal.Rptr. 239, 583 P.2d 1281]
[hereafter Amador Valley].)

This court must décide whether the “multifarious” provisions of Pro-
position 8 violate the people’s mandate as set forth in the California
Constitution that no’initiative may contain more than a single subject.

The initiative contains a plethofa of provisions.! The first section la-
bels the proposal the “Victims’ Bill of Rights.” The next two amend the
California Constitution, the first by repealing section 12 of article 1,2
and the second by adding a new section 28 to article L.

The new section”28" prowdes that (1) “all persons who suffer losses _
as a result of crime have the right to restitution from those convicted of
the crimes (subd. (b)); (2) students and staff of public schools have
“the inalienable right” to attend “safe, secure-and: peaceful” campuses '
(subd. (c)); (3) with certain exceptions, “relevant evidence shall not be
excluded in any criminal proceeding” (subd. (cl)), (4) the constitutional
right to bail is curtailed (subd. (e)); and (5) all prior felony convictions,

1See appendix for the full text of the lmtmtwe

2Section 12 of article I provnded “A person shall be released on bail by sufficient
sureties, except for capital crimes when the Tacts are evident or the presumption great.
Excessive bail may not be required. [1] A person may be released on his or her own re-
cognizance in the court’s discretion.”
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“whether adult or juvenile,” shall be used for impeachment or sentence
enhancement in subsequent cnmmal proceedings (subd. ().

The next six sections of the initiative add five new statutes to the Pe-
nal Code and three to the Welfare and Institutions Code.> These
sections purport to (1) prohibit the introduction of evidence concerning
the lack of capacity to form the réquisite mental state in a criminal trial
(§ 4); (2) redefine the defense of not guilty by reason of insanity
(ibid.); (3) provide a five-year sentence enhancement for each separate
-prior conviction of a “sérious felony” (§ 5); (4) permit victims of crime,
or next of kin of deceased victims, to attend sentencing and parole hear-
ings in order to state their views, and require the court or parole board
to consider such statements (§ 6); (5) require the court or the parole
board to consider public safety before granting probation or ‘parole
(ibid.); (6) strictly limit plea bargaining in any case where an informa-
tion or indictment charges a “serious felony” or certain other crimes
(§ 7) (7) prevent the commitment to the Youth Authority of anyone
convicted of a “serious felony” committed when the person was 18 years
of age or older (§ 8); and (8) repeal those provisions of the Welfare and
Insmutmns Code governing mentally dxsordcred sex offenders (§ 9).

Article II, section 8, subdivision (d) of the California Constltutlon
mandates that “An initiative measure embracing more than one subject
may not be submitted to the electors or have any effect.™ This single-
subject limitation on initiative measures was adopted by a 2-1 margin
at the 1948 general election.®

A similar limitation on the Legislature, requiring that statutes em-
brace but a single subject, has been a feature of our state Constitution
since 1849 (See current art. IV, § 9.)¢ Caleorma is not unique in that

3Proposmon 8 declares that a new section 1767 “is added to the Welfare and Institu-
tions Code,” However, two statutes with that identical section number already exist..
{Sce Stats. 1981, ch. 588, § 2, No. 5 Deering's Adv. Legis. Service, p.-174, and Stats;
1981, ch. 591, § 1, No. 5 Deering’s Adv. Legis, Scrv:cc, p. 179.) How the new section
is intended to interrelate with the preexisting statutes is not addrcssed in the'initiative
measure,

$All constitutional references are to the Cahforma Constltuhon unlcss othcrwms
noted.

SInitially adopted as article 1V, section ¢, the pravision was renumbered amclc IV,
section 22 in 1966; In 1976, it'was placed in section 8 of article 11 as Subdivision (d);

$The legislative single-subject rule was lnltlally e feature of article [V, section 25 of
the Constitution of 1849, When & new Constitution was adopted in 1879, the rule was
shifted to article IV, section 24, where it remained until the 1966 constitutional revision
relocated it to its present position.
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regard, for similar provisions are found in the constitutions of most
states. (See Ruud, “No Law Shall Embrace More Than One Subject”
(1958) 42 an LRev 389, 389.)

In California, the legislative smgle-subject rule has long been inter- -
preted as requiring that all the provisions of a leglslatwe enactment be
“interdependent” and “‘reasonably germane’ to each other.” (See, ¢.g.,
Amador Valley, supra, 22 Cal.3d at p. 230; Evans v. Superior Court
(1932) 215 Cal.- 58, 62 [8 P.2d 467], and cases cited; Ex parte Liddell
(1892) 93 Cal: 633, 637-638 [29 P. 251].) “Provisions governing pro-
jects so related and interdependent as to. constitute a smgle scheme
may be properly included within a single act. . A provision ‘which .
is auxiliary to and promotive of [the act’s] main purpose, or has a nec-
essary and natural connection with such purpose is germane within the
rule.” (Evans, supra, 215 Cal. at pp. 62-63, italics added.)

This standard has frequently been applied to legislative enactments.
(See, e.g., Metropolitan -Water Dist. v. Marquardt (1963) 59 Cal.2d
159, 172-173 [28 Cal.Rptr. 724, 379 P.2d 28); Barber v. Galloway
(1924) 195 Cal. 1, 12-13 [231 P. 34]; see aiso Tarpey v. McClure
(1923) 190 Cal. 593, 597 [213 P. 983] [examining whether the provi-
sions of an act were “legitimately ‘and intimately connected one with
another™]; Robinson v. Kerrigan, (1907) 151 Cal. 40, 51 [90 P. 129]
[considering whether provisions were “necessary to make [an act] effec-
tive and symmetrical” or “reasonably necessary.as means for attaining
the object of the act™j; Ex parte Liddell, supra, 93 Cal. at pp. 637-
638.)

T

The important concerns underlying.the legislative single-subject limi-
tation were noted by this court in 1881. ““The practice ... of compris-
ing in one bill subjects of a diverse and antagonistic nature, in order to
combine in its support members who were in favor, of particqlar_ mea-
sures, but neither of which could command the requisite majority on its
own merits, was found to be not [only] a corruptive influence in the
Legislature itself, but destructive of the best interests of the State i
(People v. Parks (1881) 58 Cal. 624, 640) '

The initiative and referendum provisions of our state Constitution
were adopted:in 1911: At that time, no specific provision of the Consti-
tution limited initiatives- to a single subject. However, the ‘policies
underlying the legislative single-subject rcqulrement apply with equal if -

not greater, force to mltxatwe measures. .
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Legislative enactments usually are adopted only after a lengthy pro-

' cess of public hearings, numerous readings and votes by each house of

the Legislature. In addition, the Governor has the opportunity to review

each enactment. (See Note, The California Initiative Process: A Sug- . .

gestion for Reform (1975) 48 So.Cal. LRev 922, 931-932 [hereafter; -
The Cahfarma Initiative Process).)

By contrast, initiatives are drafted only by their proponents, so there
is usually no independent review by anyone else. There are no public
hearings. The draftsmen so monopolize the process that they completely.
control who is given the opportunity to comment on or criticize the pro-
posal before it appears on the ballot.

This private process can and does have some detrimental conse-
quences. The voters have no opportunity to propose amendments or re-
visions. (Compare art. 'XVIII, § 1 [legislatively proposed constitutional
amendment or revision may be amended even after the initial approval
by the Legislatute if the people have not yet voted on the proposall.)
“[Tlhe only exp_ressxon le‘ft to all other interested parties who are not
proponents is the ‘yes’ or ‘no’ vote they cast.” (The California Initiative
Process, supra, 48 So.Cal.L.Rev. at p, 933; Taschner v. City Councz!
(1973) 31 Cal App. 3d 48, 64 [107 Cal Rptr 214]) :

Since the only people who have input into the- draftmg of thc measure
are its proponents, there is' no opportunity for: compromise or negotia-
tion. “The result of this inflexibility is that more often than not a
proposed initiative represents the most extreme form of law which is
considered politically expedient.” (Schmitz v. Younger (1978) 21 Cal
3d 90 199 [145 Cal.Rptr. 517, 577 P.2d 652] (dis:. - OpD. of Manuel, J.).)

Finally, the initiative process renders it difficult for the mdmdual
voter to become fully informed about any partlcular proposal:- “Voters
have neither the time nor the resources to mount an.in depth.investiga-
tion of a proposed initiative.” (Ibid.; see also The California Initiative
Process, supra, 48 So.Cal.L.Rev. at pp. 934-939.)

“‘The majority of qualified electors are so much intcrcsted in manag-
" ing their own affairs that they have no time carefully to consider mea-
sures affecting the general public. A great number of voters undoubted-
ly have a superficial  knowledge of proposed laws to be voted upon,.
which is derived from newspaper comments or from conversation with -
their associates.... [T]he assertion may safely be ventured that it is
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only the few persons who earnestly favor or zealously oppose the pas-
sage of a proposed law, initiated by petition, who have attentively
studied its contents and know how it will probably affect their private
interests. The greater number of voters do, not possess this information

™ (Wallace v. Zinman (1927) 200 Cal. 585, 592 [254 P. 946, 62
A.LR. 13411.)

As a direct result of these concerns, the Leglslature placed on"the
* general election ballot in 1948 a constitutional amendment to provide’
that initiative measures be llmlted to one subJect The ballot pamphlet
argunmient in support of this measure noted the dangers of voter confu-
sion and lack of information inherent in the initiative process"' That
statement informed the voters that the adoption of a single-sitbject re-
striction in the Constitution would help ensure that the electorate would
have an opportunity to fully analyze and evaluate an initiative measure.
(Ballot Pamp., Gen. Elec. (Nov 2 1948) pp. 8-9.)

The ballot pamphlet statement further emphasnzed the risk that a
multi-subject initiative might mislead the.electorate. as to the true im-
port of the measure. This, in turn, would lead the voters.to adopt.an
initiative because they favored some. of its provisions, w1thout reahzmg
the effect of other, less-publicized 'sections,

“Today, any proposition may be submitted to the voters by iditiative
and it may contain any number of subjects. By this device a préposition
may contain 20 good features, but have one bad one secreted among the
20 good ones. The busy voter does not -have the time-to devote to the
study of long, wordy, propositions and must: rely. upon such sketchy in-
formation as may be received through the press,.radio or picked up in
general conversation: If improper emphasis is placed upon one feature
and the remaining féatures ignored, ‘or. if there is a failure to study the .
entire proposed amendment, the voter may ‘be misled as to the over-all
effect of the proposed amendmeént. [1] [ The single-subject rulel.entire-
ly eliminates the possibility of such confusion inasmuch as-it will limit
each proposed amendment to one subject and one subject only.” (Ballot
Pamp., Gen. Elec. (Nov 2, 1948) pp. 8- 9 xtahcs addcd )

The singie-subject amendment may have been spurrcd by thc initia-
tive measure analyzed in McFadden v, Jordan (1948) 32 Cal 2d 330

7[mtmtwe ballot pamphlet arguments are the equivalent of the leglslatwe h:stnry of a
legislative enactment. (People v. Knowles (1950) 35 Cal2d175,:182 [217 P.2d 1]; see
also Carter v. Seaboard Finance Co. (1949) 33 Cal.2d 564, 580-581 [203 P.2d 758].)
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[196 P.2d 787]. (See Amador Valley, supra, 22 Cal.3d it p. 229.) In
McFadden, this court invalidated an initiative proposal on the ground
that it represented a revision of the Constitution, not an amendment.
(See post, part I1.) The court stressed the dangers inherént in a propos-
al containing “multifarious” provisions. “It does not give the people an
opportunity to express approval or disapproval severally as to each ma-
jor change suggested; rather does it, apparently, have the purpose of
aggregatmg for the measure the favorable votes. from electors of many
suasions who, wanting strongly cnough any on¢ or more’ propos:tlons of-
fered, might grasp at that which they want, tacitly acceptmg the
remainder. Minorities favoring each proposition sevérally might, thus
aggregated, adopt all.” (McFadden supra, 32 Cal.2d at p. 346.)

 These statements refléct the separate dangers posed by an initiative
which contains multiple subjects. First, there is a risk that voters will be
unaware of the contents of an initiative's disparate provisions. Second,
there is a danger that an initiative will pass not because a majority of
the voters favor any or all of its provisioiis, but because minorities who
advocate some of its parts’ will aggregate their votes, gwmg it a false
majority. Finally, the ‘combination of numerous subjécts in one initiative.
deprives the voters of their right to vote independéntly on the merits of
each separate proposal. Voters who favor some of a measure’s prov1-
sions must choose to vote for all or nonc '

The single-subject rule, adoptcd by the electorate in 1948, addresses
all of these problems, The requirement:that an initiative embrace but
one subject narrows the breadth of the issues which a voter must exam-
ine and evaluate. It enables the voter to obtain a clear idea of the
-contents of an initiative from a quick. survey of its-general provisions. In
addition, a voter’s freedom of choice ‘is protected by preventing initia-
tive sponsors from forcing the electorate to vote for undesired provisions
in order to enact favored sections.

Thus, the draftsmen of an initiative measure are required to submit
their proposal in a form which enables the voters to make intelligent,
informed and dtscnmmatmg choices. By adopting a constitutional
amendment which minimizes the potential for deception, fraud, forced
compromises and false majorities; the people of this state have indicated
a clear desire to ‘protéct themselves from thie dangers .posed by multi-
subject initiatives. :
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The single-subject rule does not limit the initiative power of the peo-
ple, but rather it requires that drafters of initiative measures state their
proposals in a way which permits mtelhgcnt and informed chcuces, free
from deception and forced compromises. It serves, therefare, to presetve
the integrity of the 1mt1atwe process and not to limit the power of the
people. .

Shortly after the single-subject rule for initiatives was adopted, this
court was called upon to interpret the requirement in Perry V. Jordan
(1949) 34 Cal.2d 87 {207 P.2d 47]). The initiative challenged in that
case sought to repeal an’ article of the Constitution concerning aid to
the aged and blind. The court found that the article attacked by the ini:
tiative constituted but one subject. That article covered the level of aid,
eligibility requirements, and the machinery necessary to administer the
aid program. The court held that these provisions were “‘so related and
interdependent as to constitute a single scheme,’” and, therefore, did not
violate the single-subject rule. (/d., at pp. 92-93, quoting Evans v. Su-
- perior Court, supra, 215 Cal. at p. 62.) .

Recently, this court unammously reaffirmed the standards set forth
in Perry and Evans. The court held that compliance with the single-
subject rule requires that an initiative’s provisions be “reasonably inter-
related and interdependent, forming an interlocking ‘package’ ....”
(Amador Valley, supra, 22 Cal.3d at p. 231, italics added.)

The decision in Amador Valley emphasized the importance of the re-
lationship among an initiative’s separate features. In rejecting a single-
subject attack on an initiative that added:article XIII A to the Consti-
tution, this court did not rely on the fact that the initiative's provisions
fell within the general concept “taxation.”.Rather, the court examined
the interrelationship among the initiative’ s four prowsnons

The first two provisions specxﬁcally hmxted property taxes. The third
and fourth limited the method by which other state and local taxes
could be altered. Petitioners in Amador Valley argued that the provi-
sions regarding state and local taxation did not invoive the same subject
as those regarding property taxes. The court, howevcr concluded that.
the limits on nonproperty taxes were necessary to efféctuate the proper-
ty tax relief which was the central subject of the initiative. “[A]ny tax
savings resulting from the operatlon of sectlons 1 and 2 could be with-
drawn or depleted by additional or increased state or local levies of

[Sept. 1982)

267




270 BrOSNAHAN V. BROWN

32 Cal.3d 236; 186 Cal.Rpir. 30, 651 P.2d 274

other than property taxes ... (Id., at p. 231, ) Therefore, all four of '
the initiative's Sectlons were nccessary to the success of its schcme

Indeed, intcrdependence of that initiative’s provisions was the precise
basis on which this court carefully distinguished the decision of the Ari-
zona Supreme Court in Kerby v. Luhrs (1934) 44 Ariz. 208 [36 P.2d
549, 94 A.L.R. 1502]. The Arizona case held that an initiative which
proposed a new tax on.copper production, a new-method of evaluating
public utility property, and.a new state tax commission, violated the
single-subject requirement of the Arizona Constitution.

This court observed that although the provisions at issue in the Ari-
zona case all dealt with- “taxation,” they were not “intérdependent” or
“interlock[ing].” Any of the provisions in Kerby “singly, could -have
been adopted ‘without the slightest need of adopting’ the others.”
(Amador Valley, supra, 22 Cal.3d at p. 232.) By contrast, “the four ele-
ments [of the initiative measure in Amador Valley] not only pertain to
the general subject of 1axation, but. af.s'o are reasonably interdependent
and functionally related to each other. ... Bach of the four basic ele-
ments of [the initiative] was-designed to. mterlock with the others to
assure an effective tax relief program.” (/bid., italics added.)

Respondents are incorrect when they argue that the requirement that
an initiative's prov1snons be “reasonably interrelated and interdepen-
dent” was abandoned in Fair Political Practicés. Com. v. Superior
Court (1979) 25 Cal.3d 33, 37-43 [157 ‘Cal. Rptr 855, 599 -P.2d 46].
The plurality opinion in that case does not support respondems posi-
tion. First, only three justices joined the lead’ opinion. Neither the
analysis nor the language employed in that opinion‘constitutes binding
precedent, since it did not represent a majority view of this court.
(Del Mar Water, etrc. Co v, Eshleman (1914) 167 Cal, 666 682 [140
P. 591})

In addition, although the p]urahty opinion purported to rely on the
“reasonably germane” standard, it curiously failed to apply this court's 7
longstandmg mterpretanon of that term as'requiring mterdcpendence of
all the provisions of an initiative. (See Evans v. Superior Court, supra,’
215 Cal. at pp. 62- 63.) Respondents stretch both law and logic when
they argue that three justices of this court overruled a long line of cases
sub silentio.
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Finally, nothing in the result of Fair Political Practices Com. indi-
cates that the mterdependence test has been discarded. As former
Justice Tobriner noted in his concurrence, the mltlatwe at issue in that
case satisfied even the stricter requirement that its provisions “*‘must be
functionally related in furtherance of a common underlying purpose.’
(Fair Political Practices Com., supra, 25 Cal.3d at p. 50, quoting
Schmitz v. Younger, supra, 21 Cal3d at pp. 99-100 (dis. opn. of
Manuel, J.). (See discussion post, at p. 277.)

The smgle-sub_]ect rule thus requlres that the separate provxslons of
an initiative submitted to the voters not only “pertain” to the same sub-
ject, but also be “‘reasonably germane to each other.” (Amador Valley,
supra, 22 Cal.3d at p. 230.) The various parts must “interlock” so as to
form a cohesive program. -aimed at the specific purpose.of the initiative.
(Ibid.) Evaluated in light of this standard, Proposition 8 does not meet
the singie-subject requirement of our state Constitution.®

The multiple provisions of Proposition 8 are much broader than the
initiative’s self-proclaimed title or the official title prepared for the bal-
lot pamphlet by the Attorney General. The proposition denominated-it- -
self the “Victims’ Bill of Rights,” while the Attorney General called.it
the “Criminal Justice” initiative. Both of these. appellations are decep-
tive. ‘

Initially, only two aspécts of the initiative relate directly to victims—
restitution and victims™ statements at senténcing and parole hearings.
The numerous sections of the’ initiative"revising' -cfiminal procedures
may have an incidental effect on the victims of ¢crime, but some may ac-
tually harm victims rather than protect them

For instance, the constitutional amendment prowdmg that all rel-
evant evidence is admissible in criminal proceedmgs appears to elimi-.

nate statutory protections for victims of crime, such as the Ev1dence
Code provision authonzmg a court to bar pubhc release of a rape vic-

8Some members of the court have suggested that the single-siibjéct limitation appli-
cable to initiatives (see art. II, § 8) imposes a stricter standard than that applicable to
legislative enactments (see art. 1V, § 9). (See dis. opn.-of Manuel, I, in Schmiiz v,
Younger, supra, 21 Cal.3d at pp. 93»[00 conc, opn. of. Tobriner, J., in Fair Political
Practices Com. v. Superior Court, supra, 25 Cal:3d at' p. 50; see also conc. and dis.
opn. of Mosk, J., in Brosnahan v. Eu, supra, 31 Cél.2d at p. 9, fn. 3. But see. pluralxty_
opinion in Fair Political Practices Com., supra, at pp. 40-42) This question need not
be addressed here smce the initiative so clearly violates’ both standards.
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tim’s address and telephone number. '(See Evid. Code, § 352.1.) Indeed,
the California State Coalition of Rape Crisis Centers, appcarmg as
amicus curiae in support of petitioners, argues force.fully that’Proposi-
tion 8 seriously weakens legal protcctlons for ‘rapé victims. The Coali-
tion claims that the potential now exists for the victim dgain to become
the “second defendant" at a rape trial.®

The “Truth-in-Evidence” provision also curtails other rights prescntly
enjoyed by our citizens. It appears to authorize the admission of evi-
dence of a victim's past conduct or character that might otherwise have

been excluded. (See, e.g., E‘.v1d Code, §§ 786, 787, 1101, 1104 Gov.
Code, § 7489.)

Consider also the limitation on plea bargaining which may pase a se-
rious problem for some victims. Many victims'of érime—particularly
young children and victims of sexual assaults—do riot want to be*forced
to relive their ordeal on the witness stand at a trial. They may prefer
that the charges against their assailants be settled before trial by means
of a reasonable plea bargain, to avoid the agony of testifying -at public
trial. However, in many situations Proposition 8 bars the court and:the
prosecutor from considering a negotiated settlement to protect the vic-
tim. Clearly, in many of its most important provisions the proposmon is
not a “Victims’ Bill of Rights” at all.

The voters were misled by the titles proposed by the draftsmen and
the Attorney General. The section of the initiative creating a right to
“safe, secure and peaceful" schools is not encompassed within either of
the titles set forth in the ballot pamphlct The right to personal safety,
security and peace is not limited to safety from criminal violence. The
initiative purports to grant to students and staff a right to protection
from ‘every danger that might threaten their safety, security or peace.
This undefined right could encompass such diverse hazards as acts of
nature, acts of war, environmental risks, bm]dmg code violations, dis-
ruptive noises, dlsease and pestllence, and "\ even psychological or emo-
tional threats, as well as crime. The nght to protection from noise or
fire is not the same sub]ect as “victims’ rlghts or cnmmal ;ust:ce »10

?Further, rape crisis counsclors havc submmm:l afﬁdawts asaertmg that they know of
rape victims who, before, Proposntmn 8 was enacted, intended to'testify against their as-
sailants, but who now have decided not to bring chargés agamsl alleged raplsls bccausc
of the passage of Proposluon 8.

10The Attorney General argues that this s:.ctmn of the initiative is intended only to
guarantee protection from crime in the schools, and that, therefore, it protects “poten-
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In an effort to. ﬁnd a formula which covers all the varied provisions of
Proposmon 8, the Attorney General is forced to propose a single subject
that is broader than the titles presented to the voters. Apparently, he
has abandoned the proponents’ earlier argument in Brosnahan v. Eu,
supra, 31 Cal.3d 1, that the single subject of this initiative is “public
safety.” He now claims that victims' rights must be interpreted more
broadly to include “potential” as well as actual victims of crime. Thus,
he contends that the entire proposition. falls within a single subject
which he defines as “reform of the criminal justice system as it relates
to the actual and potential victims of crime.”

The initial flaw in this argument is that it does not explain the rel-
evance of the provision guaranteeing “safe, secure and peaceful”
schools. That provision is not limited to protecting persons from crime.

The Attorney General’s argument has additional shortcomings. The
fact that he must transform the “Victimsé' Bill of Rights” inta the “Vic-
tims’ and Potential Victims' Bill of Rights” in an attempt to encompass
all of its provisions within a “single subject” illustrates a fatal problem
with this initiative. As used by the Attorney General, “potential vic-
tims” of crime includes all of us in v:rtually every aspect of our lives, If
this court were to accept such an expansive definition of a “single sub-
ject, initiatives could, embrace hundreds of unconnected statutes, count-
less rules of court and volumes of _mchcnal decisions, as well as com-
pletely alter the complex 1nterrelatlonsh1ps of our society.

The single-subject rule would be rendered meaningless if it could be
complied with simply by devising some general concept expansive
enough to encompass all of an initiative’s provisions. If the requirement
of the rule could be so easﬂy met, any initiative could be upheld by
finding that all of its provisions fell within some catchall subjcct such as
“the general welfare” or “the citizenry.”

As Justice Mosk noted in Brosnahan v. Eu, supra, “The constitution-
al requirement is not satisfied by attaching a broad [abel to a measure
and then claiming that its provisions are eucompassed under that wide
umbrella. Otherwise, initiatives which refer to ‘property’ or ‘women’ or

tial" victims. However, the language of the proposition is not so limited. It affords
students and staff an “inalienable right” to “safe, secure and peaceful” schools. There is

no indication that this broadly worded right was ml.endcd to protect agmnst only one
particular danger. . ) :
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‘public welfare’ or the ‘pursuit of happiness’ could also be held to con-
stitute one subject, no matter how diverse their terms.” (31 Cal.3d at

p. 11 (conc. and dis. opn.); see also Fair Political Practices Com. v. Su-

perior Court, supra, 25 Cal.3d at p, 57 (dis. opn. of Manuel, J.) [“The

single subject rule ... is not concerned with umbrellas; it is concerned

with subjects.”].) ' ' ‘

The Attorney General is correct in noting that this court has upheld
measures addressing subjects as broad as “probate™ (Evans v. Superior
Court, supra, 215 Cal, 58), “water resources” (Metropolitan Water
Dist. v. Marguardt, supra, 59 Cal.2d 159), and “real property tax re-
lief” (Amador Valley, supra; 22 Cal.3d 208). However, these “single
subjects” differ in two crucial respects from the subject proposed by the
Attorney General in this case.

First, each of the subjects upheld in Evans, Metropolitan Water Dist.
and Amador Valley is focused on a well-defined aspect of our society.
None is as broad or as amorphous as “potential victims.” -

Equally important, the statutes and initiatives upheld in those cases
passed constitutional' muster because their provisions were all inzer-
related. Where the subject of a proposal encompasses multiple provi-
sions, the measure will satisfy the requirements of the singlé-subject
rule only if those provisions interrelate so as to form a unitary whole.
This court has consistently held that the “reasonably germane” stan-
dard of the single-subject rule demands that the provisions of ari act or
initiative be “so related and interdependent as to constitute a single
scheme . ...” (Evans v. Superior Court, supra, 215 Cal. at p. 62; Ama-
dor Valley, supra, 22 Cal.3d at p. 230; Metropolitan Water Dist. v.
Marquardt, supra, 59 Cal.2d at p. 173.) '

The rule articulated in these cases contrals here. Any single provision
of Proposition 8 “could have been adopted ‘without the slightest need of
adopting’ the others.” (Amador Valley, supra, 22 Cal.3d at p. 232,
quoting Kerby v. Luhrs, supra, 36 P.2d at p. 554.) Even if a given pro-
vision of Proposition 8 may be said to interlock with another, the
remainder are completely independent and unnecessary to the effective
implementation of that interlocking area. -

The provision creating a right to safe schools is the most ‘stri_ki:}g. ex-
ample of this independence. None of the other provisions of this initia-
tive are even remotely connected to implementing that right.
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Justice Mosk stated it well. “Although the measure piously declares
that safe schools are a right it does not contain one. provision referring
to schools. A voter or the signer of a petltmn would reasonably expect.
that a lengthy amendment which states in one of its first paragraphs
that ‘students and staff have the right to be safe and secure in their per:
sons’ on campus would contain some reference to and propose some pro-
tection of that right in its substantive provisions. ... {T}his expectation
is not fulfilled.” (Brosnahan v. Eu, supra, 31 Cal. 3d at pp. 11-12 {conc,
and dis. opn. of Mosk, J ) )

Further, under a-faithful mtcrpretation of the single-subject rule, the
remaining provisions of Proposition’ 8 clearly “embrac{e] more than one
subject.” The measure is replete with proposals for important: policy
changes, many of which are énormously complex. This aggregation into
one initiative measure of so many far-reaching, yet unrelated, proposals
sharply conflicts with the fundamental concerns underlying the single-
subject rule.

The - “Truth-in=Evidence” provision presents a strlkmg illustration of
the multlpllclty of subjccts contained in Proposition 8. That section un-
dertakes a major revision of a complicated area of the law. It appears in
effect to amend dozens of sections of the Evidence Code and overturn
numerous judicial decisions.

The constitutional and practical ramifications of these changes are
startling. Every criminal proceeding in the state would be affected, and
each trial will have its'own ad hoc rules of evidence. Yét, this wholesale
revision of our state’s rules of evidence was insinuated into an initiative
containing such other controvcrsml and disparate subjccts as bail and
own-recognizance release, the insanity defense; plea bargammg, juvenile
justice, and the laws goveriiing mentally dnsordered sex offenders,

The consequences of the proposition's limitation on plea bargaining
could be even greater than those resuiting from the changes wrought by
the “Truth-in-Evidence” section. Over 95 percent of the criminal con-
victions in California have heretofore been reached through plea bar-
gains. (Cal. Dept. of Justice, Crime & Delmqucncy in Cal. (1981)
p. 48.) The voters were not informed of the possible effect of a whole-
sale ban in the superior court on a practice so integral to the present
criminal justice system. As a result, they were never given the opportu-
mty to welgh the possible high price they might have to pay for a vast
increase in the number of criminal trials. They were never made aware
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of the potential impact of this provision on the large backlog of civil
cases awaiting trial. Once again, these important policy considerations
were buried amongst the mass of unrelated subjects contained i Propo-
sition 8, As a result, the people were deniéd théir right to consider and -
vote selectively on the merits of this provision.

Also, consider the provision of the initiative which purports to man-
date the use of all prior felony convictions, “adult or juvenile,” for
impeachment and sentence enhancement. With these few words, juve-
nile court adjudications may have been transformed into the equivalent
of adult convictions. Such a change represents a fundamental alteration .
of the policies which have long required a distinction between the treat-
ment of juvenile and adult offenders. Yet, the voters were forced to pass
judgment on this major change as only one small portion of an all-or-
nothing package involving many unrelated but equally basic changes.

Other provisions of the initiative also demonstrate that Proposition 8
confronted the voters with an unconstitutional grouping, of unconnected
subjects. For example, the right to restitution is not related to the rules
of evidence, bail ‘release or the use of prior convictions. The provisions
governing diminished capacity and insanity, while arguably related to.
each other, are not interdependent with the provisions governing vic-
tims’ statements at sentencing and parole hearings or with the limita-
tions on commitments to the Youth Authority.

Legislative developments at the time Proposition 8 was drafted and
petltzons circulated provide further evidence of the mdependencc of the
measure’s provisions. During that period a substantial number of bills
were before the Legislature relating to portions of Proposxtmn 8. Ac-
cording to amicus Pacific. Legal Foundatmn, there were more than a
dozen such bills, each “closely related” to one of eleven “provisions” of
_ thc initiative measure.

Significantly, each of these bills concerned but one fleld of !egzsla-'
tion and pertained to only one of the provisions of Proposition 8. None
had a scope even remotely resembling that of the initiative. By contrast,
the draftsmen of. this initiative sought to collect and combine into one
package a/l of the diverse legislative fields addressed by all these indi-
vidual bills,}

1]t is interesting to note that the Legislature has provided further indication that it
considered the changes attempted by Proposition 8 to be distinctly separate subjects.
Thus, the Legislature placed on the June ballot Proposition 4, dealing with bail, and by
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The narrow focus of the bills before the Legislature suggests that it
viewed each of them as an independent subject properly submitted as a
separate proposal, Certainly, the single-subject rule applies with no less
force to the draftsmen of initiatives than to legislators. The sheer num-
ber and diversity of legislative bills sought to be wedged without inter-
lock into one initiative is further evidence that the measure embraced
more than one subject. -

The Attorney General points to the result in Fair Political Practices
Com. v. Superior Court, supra, 25 Cal.3d 33 to support his claim that -
Proposition 8 embraces but one subject. His reliance on that case is
misplaced. The Fair Political Practices initiative concerned a compre-
hensive attempt to lessen the influence of wealth on California govern-
ment and elections. There, the court apparently felt that each of its pro-
visions was necessary to achieving that goal, by preventing the mere
shift of wealth from cne sphere of political influence to another. The
provisions were also linked by common means of eriforcement. More-
over, unlike' Proposition 8, none of the provisions contradicted the
initiative’s general purpose, and none was unrelated to the common
goal. J ) :

Finally, the general subject of the initiative, the corruptive influence
of money in politics, was specifically addressed by a constititional pro-
vision which reserves to the people the right to act by initiative to
protect themselves against such corruption, Article IV, séction § of the
Constitution provides in pertinent part, “The Legislature shall enact.

laws to prohibit members of the Legislature from engaging in activities . |

or having interests which conflict with the proper discharge of their du-
ties and responsibilities; provided that the people reserve to themselves
the power to implement this requirement pursuant to Section 22 of this.
article {[now art. II, § 8, defining the initiative power].”

_ Each of these factors distinguishes the Fair Political Practices initia-
tive from Proposition 8, and highlights the drafting deficiencies which
render Proposition 8§ constitutionally invalid.

Not only does Proposition 8 violate the terms of the single-subject
ru_le as set forth in the case law, it also flouts the policy concerns under-
lying the voters’ enactment of the rule in the first place.

separate enactment scuttled the Mentally Disordered Sex Offenders program. (Sec
Stats. 198), ch. 928, § 2, No. 6 Decring’s Adv. Legis. Scrvice, p. 586.) Clearly, these
were not deemed to be interdependent or part of a single subject.
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By lumping so many fundamental changes into one measure, the ini-
tiative effectively deprived the voters of their opportunity to consider
and pass on the merits of the individual proposals, Each of these provi-
sions created a differént and distinct alteration of our constitutional or
statutory framework. As a whole they did not present a coherént, inter-
locking program. Yet the electorate was forced to vote either “yes™ or
“no” on a single initiative containing this wide a variety of controversial
and complex proposals, _ o

The disparate votes on Proposition 8 and Proposition 4, a bail reform
initiative on the same ballot, provide a vivid illustration of the dilemma
Proposition 8 created for the voters of the state. Proposition 4 passed
with over 82 percent of the electorate voting in its favor. Proposition 8
received only 56 percent of the votes cast. These figures seem to indi-
cate that over 25 percent of the voters favored bail reform but neverthe-
less voted against Proposition 8 becaiise they opposed other provisions
included in the measure. Here is yet another graphic example that the
voters of California were deprived of their constitutionally protected
right to be able to evaluate independently each proposal of an initiative.

In essence, the draftsmen confronted the voters with a Hobson's
choice, an electoral contract of adhesion. Had the separate provisions of
the initiative been interdependent, it might have been reasonable to ask
the electorate to vote on the entire initiative as a package. Since they .
were independent, encompassing a wide variety of disparate and con-’
flicting concepts, the voters were deprived of their constitutional right
to consider the proposals individually and to evaluate each in a more
discriminating fashion.

The “multifarious” nature of this initiative created an additional
problem. When the voters of California went to the polls on June 8,
1982, it is unlikely they were fully aware of all of the provisions of Pro-
position 8. | ‘

Can anyone seriously argue that the voters knew that Proposition 8
would (1) abolish the protection previously afforded to victims of sex
crimes regarding the “exclu[sion] from evidence [of their] current ad-
dress and telephone number” (Evid. Code, § 352.1); (2) permit tcstim'o-
ny from those children and mentally incompetent persons who are “in-
capable of understanding the duty ... to tell the truth® (id., § 791,
subd. (b)); (3) authorize witnesses to testify to matters about which
they have no personal knowledge (id., § 702); (4) repeal the rule that
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“[e]vidence of his religious belief or lack thereof is madrmssxble to at-
tack or support the credibility of a ‘witness” (id., § 789); (5) permit
opinion testimony by non-expert witnesses (id., § ‘800); and-(6) autho-
rize the trial court to exclude certain relevant evidence (id., § 352)7

Those voters who relied on section 1 of the initiative may well have
. assumed that they were voting for a “Victims' Bill of Rights? without
realizing that they were also adopting a new provision guaranteeing
“safe, secure and peaceful” schools (for which-they might have to pay a
steep price) and substantially revising pretrial detention practices, rules
of criminal evidence, criminal procedure, sentencing, and juvenile law :
Similarly, those who rélied on the accuracy of the title, “Criminal Jus-
tice” initiative, may well have been unaware of the provision affecting
schools,

The risk that the electorate was unaware of many of Proposition 8's’
provisions was aggravated by the numerous inconsistencies among the
initiative’s various sections. The most glaring example is the contrast
between the proposition's self-proclaimed title, the “Victims' Bill of
Rights,” and the fact that many provzs:ons of -the initiative may actual-
ly be harmful ro v:ctims of crime.

_ Additional examples aboundf For mstance while. one section states
that generally, “relevant evidence shall not-be excluded in any cnmmal'
proceeding,” another section ‘specifically requires the exclusion of évi-
dence of lack of capacity to form a specified mental intent. (Compare
Prop. 8, § 3, new art. I, § 28, subd. (d) with Prop. 8, § 4, new Pen.
Code, § 25, subd. (a).) Yet another section appears. to require the ad-
mission of certain irrélevant evidence—all prior felony convictions,
whether or not relevant to- credlblhty (Prop. 8, § 3, new art. I, § 28,
subd. (f).) ' '

The initiative presented the additional danger of “logrollmg "—aggre-
gating the votes-of those who favored parts of it into a majonty for the
whole, even though it was possible that. some or all of its provisions
were not supported by a. majonty of voters. Thus, those who favored
better protection for victims of .crime may not have favored a wholesale
repeai of the state’s Evidence Code, which may. allow victims of crime
to be subjected to searing cross-examination concerning “their pnvate ‘
lives. In like manner; those who wanted,to ban-plea bargammg may not-
have wanted to pay-the high price in taxes necessary to ensure that
schools are safe and secure from acts of nature or of man. -
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By placing these separate and quite disparate provisions in one initia-
tive, the draftsmen of Proposition 8 deprived the voters of this state of
an opportunity to analyze and vote on these provisions selectively. The
people of California enacted the single-subject rule to prevent initiative
draftsmen from unfairly foisting upon them just-such misleading group-
ings of unrelated provisions.

In a final, overarching attack on petitioners’ claim that the single-
subject rule has been violated, the Attorney General claims that a
“strict” interpretation of the rule violates prccedcnt -However, he over-
looks the fact that the standard applied here is the same as that applied
in Amador Valley. In turn, Amador Valley described that standard as
the “primary lesson” of another case which involved an initiative mea-
sure and was decided 30 years earlier. (22 Cal.3d at p. 230, referring to
Perry v. Jordan, supra, 34 Cal.2d 87.) Even prior to Perry, it had long
been established-that the provisions of a single act should be “so related
and interdependent as 1o constitute a single scheme (Evans v. Superi-
or Court, supra, 215 Cal. at p. 62.) , '

The single-subject rule does not prevent the'submission to the voters
of comprehensive programs of reform. Rather,:it merely limits the form
in which such programs may be presented. If proposed-constitutional or
statutory changes embrace more than one subject, they must be pre-
sented to the voters in more than one 1mt1at1ve .The proposed provisions
of an initiative must be “‘reasonably germane’ to éach-other,” creating a
coherent, interdependent schcme (Amador Valley, supra 22 Cal.3d at
p. 230.)

The smglc-subject requirement thus operates not as a limit on the
people’s Teserved power to legislate by initiative, but as a imit on the
draftsmen of initiative measures. The rule demands that. initiative pro-
posals be presented to the voters in a format that ensures the integrity
of the cherished initiative process.

The Constltutlon permits the drafters of initiative measures to draw
up their proposals without any input—direct or indirect—{rom the peo-
ple. Thus, it is logical that the draftsmen are constitutionally required.
to submit initiatives to the electorate in coherent, single-subject pack-
" ages, so that voters are able to make ratjonal decisions that accurately
and completely reflect their wishes. Just as consumers ‘demand the nght
to buy what they want, the voters of this state have demanded that ini-
tiative sponsors give them the right to vote for the- proposals they favor.
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They have refused to be forced to accept unrelated provisions wrapped
in deceptive packaging. .

Initiatives which cmbrace more than one sub]ect weaken rather than
strengthen a citizen’s right to vote. They threaten to nndermme the in-
tegrity and strength of the whole initiative process. Tf the voters are
confused or misled, or if they vote for or. agamst a proposal bccause

they favor or oppose one or two of-its provisions, the initiative process -

has not served to mplemcnt the will of the people. Rather, it has sanc-

tioned a warped expression of the wishes of some of those people while .
thwarting the will of the majority. Only through ‘careful adherence to:..

the objective constitutional regulations governing the initiative process
can the true purposes of the right to the initiative be realized. Bending

those rules weakens the process, thereby diminishing the people’s con--

trol over their government.!2

. 211 is said that one picture is worth more than ten thousand words. The following'is
ample proof of that adage. SR

THE - VICTIMS BILL DF :
- RIGHTS, LEFTS, UPS,

N POWNS, DIAGONALS
gm%mmmmu
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IL

In addition to the constitutional challenge based on the single-subject
rule of article II, section 8, subdivision (d), thére are other challenges to
the presentation and enactment of Proposition 8. These include (1)
whether the draftsmen failed to disclose on the face of this initiative the
full purpose and effect. of its provisions, in violation of article TV, sec-
tion 9 and (2) whether they revised the Constitution, rather than
amended it, thus running afoul of article XVIII, which limits the use of
the initiative process to .constitutional amcndments These issues are
treated in order.

Failure to Disclose Full Purpose and -Eﬁect

Petitioners contend that the draftsmen of Proposition 8 failed to “dis-
close on [the] face [of the initiative] the full purpose and effect of its
provisions,” as required by article IV, section 9.

Their arguments are founded ﬁpon the last two sentences of that sec-
tion. These sentences set forth.a. parr of rules: (1) “A statute may not be
amended by refcrence taits’ trtle and (2) “A’section of a statute may

not be amended ‘inléss;the section is re-enactéd as amended. ™ Petition-

ers allege that the first Tule was violated by that porion-of Proposrtron
8 which repealed the law. relatisig to mentally drsordered sex_offeriders
(M.D.S.0.). (Prop 8, § 9:) . They-further contend that ‘the “Truth-in-
Evidence” provision' amended by'rmphcatron nearly all of the Evidence

Code. Since none; of the Evidence Codé ‘was. “re-énacted s, amended "o

they contend a vrolatron of the lechd rule resulted

“Although certain constitutional. nmendments wefe adopted in 1966 “for purposes of
clarity,” in fact they introduced a degree of- ambiguity into’section 9. (Cal. Const. Re-
vision Com., Proposed Revision of Cal. Const. (1966) p: 34) i,

Section 9 consists of four sentences, each purportedly concerning,. statute[s] How-
ever, as is immediately apparent.from both context and. history, the' word “statute” as
used in the first two sentences means something quite different from the word as em-
ployed in the final sentences. The opefiing sentences use “statute” to signify a proposed
law or bill; in the last sentences, the word refers to an already eracted law. -

Divided for clarity into scparate sentences, section 9 -provides in full-as follows:

(1) “A stetute sha}l embrace but one subject, which shall be expressed in its title.”

{(2) “If a statute embraces a subject not expressed in’ lts ml.-. only the parr not ex-
pressed is void.” - - R S o5 :

(3) “A statutc may not be nmended by refere.nce to 'its title. 2 .

(4) “A section of a statute may not be amended unless the section is re—enactc.d as
amended,”

A law, once enacted, is not required to have a title. Even a cursory glance through
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The first of these arguments lacks merit. The attempt by the drafts-

men of Propos:t:on 8 to repeal the M.D.S.0. laws was mooted by legls-
lative enactment in'1981. Thé voters were twice informed of this fact in
the ballot pamphlet. (Ballot Pamp., Primary Elec. (June 8, 1982), anal-
ysis by Legislative Analyst, p. 55, and rebuttal to argument in favor of
Prop. 8, p. 34.) Indeed, the voters were explicitly advised that the initia-
tive measure's- attempt»to repeal the. M.D.S.0, laws “has no effect.”
(Id., at p. 55.)'It would be too severe a rule to hold that the entire pro-

position should ‘be:invalidated " for- such a technical violation of the = *

prohibition against: repeal by reference to a law’s title. In all probabil- -
ity, no voter confusnon was caused by"this v1olatnon ;
Petitioners’ second contentxon——that numerous statutes relating to the
admissibility of ‘evidence were.:implicitly amended without ‘being “re-
enacted as amended”—poses a more difficult question. The purpose of
such a constitutional provision is clear. “It is to compel [a proposed
law] to disclose on its face something of its purpose and effect ... .7
(Myers v. Stringham (1925):195 Cal. 672,675 [235.P. 448]; see also
Brosnahan v. Eu; supra; 3! Cal 3d at p 12 (conc. and dis. opn. of
Mosk, J.).) + 7 e '

There is no -case,:which"‘"dir‘ectly ‘decides whether amendments pro-

posed by statewide .initiative are subject to ‘the constitutional -

requirement of article'sIV;‘.Section 9, regarding reenactment of amended -

our codes indicates that our codified laws only occasionally have titles. However, a leg-
islative bill must have a title, since “[n]o bill may be passed [by the Legislature] unless
it is read by title on 3-days-in each house:. . :.” (Art. 1V, § 8,.subd. (b); italics added.)
Clearly then, the first two sentenccs o!‘ secuon S app]y to proposed lcglslatlon. not to
enacted laws, ’

On the other hand, it would be meamngless 10 Bay that a lcg:slanvc bill “may not be
amended by reference to its title” and * may-not be: amended: unless [a] section fof the
bill] is re-enacted as amended.” ‘These prowsmns mamfestly were intended to apply 10
laws already on:the bodks, -~ ' ..

That this interpretation is the. corréct oné. is cunﬁrmcd by lhe ‘history of“3ection 9.
Prior to the 1966 amendment, m‘provnsmns were found.in article [V, section 24. That
section did not contain ‘the word “statute” at all: In its first' two sentences, it-used the
word “act,” obviously re!’errmg to a legislative act or’. bill. {Legislative-bills ‘were for-

merly titled “an-act appropriating the sum.of .. ."” or “an act to amend an act entitled
.") In the predecessors to what ‘are now the" Iast twao sentences of ‘'section 9, former
section 24 empldyed the words *law” and “act ... or sectior,™ clearly referring to al-

ready enacted provisions.

The 1966 constitutional-amendment réplaced ‘both “act™ and “law” with “statute.”
The change was not intended to-be substantive, -but merely “for ‘purpcses of clarity.”
Unfortunately, by using oné word to cover two different concepts, the 1966 amendment
may have created ‘more confusion .than clarity.
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statutes.* However, in M) yersy.iStr:'ngham, sub;a, l95(fal .672, a sub-

stantially similar requirement in a city charter was held to apply to an .

attempt to amend a city ordinance by the initiative process:

No reason hﬁs been su_ggcsied wily a stat

utory amendment in this regard. The purpose of the requirement is
equally applicable to statewide initiatives. An amendment by initiative
should “disclose on its face something of-its purpose and effect-:..."

(See Myers, supra, 195 Cal. at p..675.) Indeed; that purpose would - ‘

seem to be even more important in the context of initiatives since they
are frequently drafted by “a small group of people” ( Wallace, supra,
200 Cal. at p. 592), without the opportunity. for inquiry, explanation,

and critical analysis that is available for amendments considered.by the ..

Legislature, - .. .

It is true that the requirement for reenactment of:amended statutes is
found in article IV, which deals with “Legislative” matters. However,
this fact does not justify the conclusion that the application of the re-
quirement is limited to amendments passed by the Legislature, since the
initiative power reserved to the people is-itself a reserved legislative
power. (See-art. IV, § 1.) As this court has noted on several occasions,
“By the enactment of initiative and referendum laws:the people have.
simply ... reserved to themselves the right to exercise a part of their

inherent legislative power.’”” (Hays v. Wood, supra, 25 Cal.3d at p. 786,

1n Wallace v. Zinman, supra, 200 Cal. 585, this court held that some provisions of
article TV, section 24 (the predecessor to-.current § 9) do apply to -initiative mea-
sures. At issue in Wallace was the requirement that the initiative’s subject “shall be
expressed in its title." (See sentence (1).of current .§-9,.ante, fn. 13.) .

Subsequently, this court held to the contrary.in:Prince v. City & County of S.F..
(1957) 48 Cal.2d 472, 475 [311 P.2d. 544). However, Prince failed even 'to mention
Wallace and, in support of its conclusion, cited two prior cases which had nothing
whatsoever to do with initiative measures: The United States: Supreme Court granted
certiorari in Prince and reversed the judgment.of this court on grounds which reduced
1o dictum Prince’s discussion of article [V, section 24. (See Speiser v. Randall (1958)
357 US, 513 (2 L.Ed.2d 1460, 78 S.Ct. 1332].) - - ' : . .

Wallace and Prince have each been cited once on this point since th’e& were handed -

down. (See Hays v..Wood (1979} 25 Cal.3d 772, 786, fn. 3.[160 Cal.Rptr.- 102, 603
P.2d 19] [citing Wallace); Morris v. Priest (1971) 14 Cual.App.3d 621, 624 [92
 Cal.Rptr, 476] [citing Prince].)

it is not necessary in the present case to resolve the conflict between Wallncen and
Prince. As previously noted, the requirement of reenactment of amended. “statutes™ im- .

poses restrictions on amending laws already enacted. (Ante, fn. 13.) Both Wallace and

Prince dealt with the provisions of article 1V, section 24 relating to the titles of -pro- ~ -

posed laws, a subject not involved in the case at bench.
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fn. 3, quoting Dwyer v. City Council (1927) 200 Cal. 505, 513 [253
P. 932], italics added in Hays.)

That the effect of Proposition 8 was to alter a substantial number of
statutes is undeniable. Petitionérs list more than two dozen statutes the.

provisions of *which have, by necessary implication, been amendcd by

the “Truth-in-Evidence” provision alone. (Prop. 8, § 3; see also ame, at
pp. 278-279.) None of these statutes was set forth or reenacted in the ini-
tiative measure. Nor were they detailed in the analysis or the arguments
in favor of the proposmon Thus, the voters could not have had a realis-
- tic idea as to the scope of the statutory changes which wouid result
from the enactment of the measure. .

Further, the voters could not’ possxbly have known what existing evi-
dentiary provmtons were being preserved.-As presented to the electorate,
the initiative mandated that “relevant evidence shall not be excluded in
any criminal proceeding.” However, it also provided exceptions to this
rule for “any existing statutory rule of evidence relating to privilege or
hearsay, or Evndcnce Code Sectlons 352, 782 or 1103.”

Nowhere were the people even given.a hmt as.to what these excep-
tions to the relevant evidence rule entailed. Such mformanon was not
contained within the four corners of the proposition. Sectlons 352, 782,
and 1103 of the Evidence Code were reither. set forth.in the mmatlve,
nor were their contents alluded to in the ballot pamphlet. The same. is
true for the “existing statutory rule[s] of evidence relating to privilege
or hearsay” and for the rules g‘bverning the press.

Thus, not only was the electorate unable to determme what statutes
were being altered, ‘it also could not determine what statutes were not
being changed In short, the voters had no way of knowing what ‘the law
relating to admissibility of ev1dence would be followmg the enactment
of Proposition 8. :

Respondents cite cases which hold that article IV, section 9 does not .
apply to “independent” enactments which amend existing statutes “by
implication,” rather than by explicit terms. (See Evans v. Superior
Court, supra, 215 Cal. at pp. 65-66; Hellman v. Shoulters (1896) 114
Cal. 136, 150-153 [44 P. 915, 45 P. 1057].) One such case, Hellman,
involved a purportéd ameéndment to the “Yrooman Act of 1885,” which
set forth certain procedures for the enactment of local ordinances for
street 1mprovements In 1891, the Leglslaturc adopted an act which
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professed to “amend” the Vrooman Act by “adding thereto an addition-
al part,” providing for an alternative street ordinance procedure. This
court held that since the 1891 act added “new sections which leave in
full operation all the language of the [existing law] which it purports, to.
amend,” there was no “amendment” of that law within the meaning of
former article IV, section 24 (now § 9). (114 Cal. at p. 151, italics
added.)

Further, even if the 1891 act were viewed as amendmg the Vrooman
Act, it would amend “only by implication.” (Id., at p. 152.) Former ar-
ticle IV, section 24 “does not apply to amendments by implication,” the
court concluded. (/d., at p. 153.) “To say that every statute which [by
implication] affects the operation of another is therefore an amendment
of it would introduce into the law an element of uncertainty which no .
one can estimate. It is impossible for the wisest legislator to know in ad-
vance how every statute proposed would affect the operation of existing.
laws. ... ‘The mischief designed to be remedied was -the.enactment of
statutes in terms so blind that ... the public, from the difficulty of
making the necessary examination and camparison. failed to become .
appraised of the changes made in the laws. ... But an act complete.in
irself is not within the mischief designed to be remedied by this provi:
sion, and cannot be held to be prohibited. by-it w1thout violating its
plain intent.'” (4., at pp. 152-153, italics added ) o

The Hellman discussion of amendments by lmphcatmn was picked up
in Evans, supra, 215 Cal. 58, Under attack in Evans was the initial
codification by the Legislature of the Probate Code. This court noted
~ that some provisions of the new Code were inconsistent with existing
statutes, but held nevertheless that compliance with the requirement
that amended statutes be reenacted was not necessary. The Constitu-
tion, it was reasoned, “‘does not apply to an independent act’ [nor] *.
to amendments by implication.”” (/d., at pp. 65-66, quoting Penme V.
Reis (1889) 80 Cal. 266, 269 [22 P. 176] and Hellman, supra, 114
Cal. at p. 153.)

The holdings of both Hellman and Evans involved amendatory laws
enacted by the Legislature. They did not involve amendments adopted
through the initiative process. Sound reasons exist for treatmg initiative
amendments With even more care. :

It is the very essence of the legislative process to deal with and be-
come immersed in laws, existing and proposed. A legislator’s
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professional life is one of passmg and amendmg laws. This daily in-
volvement with the law, combined with ready access to extensive
professional research staffs and legal libraries, ‘¢reates an expertise "in
the Legislature.that is impossible to duphcate, or even approxunate,
among the electorate. at large. L .

As the late-Just.ice Wiley Manuel noted, “Voters have neither the
time nor the .resources to mouat an in depth investigation of a proposed -
initiative.” (Schmitz v.-Younger, supra; 21 Cal.3d at p. 99 (dis.-opn.};
see also Wallace, supra, 200 Cal. at pp. 592-593.) This is not true-of
legislators. Thus, it makes eminently good sense to attribute to legisla-
tors knowledge of the primary purpose and effects of a proposed
statutory amendment, even .if not explicitly set forth. However, the
same cannot be said for thc votmg public.. :

Further, the problems posed by Proposntmn 8 far exceed thosc ad-
dressed in Hellman or Evans. Unlike .the amendatory enactments in -
Hellman and Evans, the mmatwe measure now before this court is not

“complete in itself.” It is not a wholly “independent act.” This is imme-
diately apparent from the fact that  the voters; could not have
determined—either from the mntnatwe measure itself or from the offi-
cial ballot pamphlet—“what the effect of its adoption would be ...."
(See Myers supra, 195 Cal. at p. 675.)

All that the voters would have been able to ascertam, without spend- -
ing tedious hours in a law library, was that the initiative measure would
create both a rule admitting relevant evidence and several exceptions aof
undisclosed magnitude. In the language of Hellman, Proposition 8 fails
to inform the*voter" “of the changé's“'made' in th'e laws.”

In this regard the present case is similar to M yers v. Stringham, su-
pra, 195 Cal. 672 (See Brosnahan v. Eu, supra, 31 Cal.3d at pp. 12-13
(conc. and dis. opn. of Mosk, J.).) In Myers, a proposed local jpitiative
measure sought to amend a city’s general zoning ordinance by (1) add-
ing a new subsection, describing the boundaries of a plot of land and
(2) repealing another subsecuon, identified only by.number. The city
charter contained a“provision régarding réenactment of amended laws
which closely resembled the correspondmg poruon of former article IV '
section 24, .

This court found that the initiative measiire violated the charter re-

quirement. “The purpose of the charter’prévision is plain. It is to
[Sept. 1982}
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compel an ordinance to disclose on its face something of its purpose and
effect as a legislative enactment. The wisdom of the requirement is at
-once apparent from an inspection of the proposed ordinance. The new
subsection sought to be added to the section by amendment is no more
than a description of certain real property. It does not purport to dis-
close what the effect of its adoption would be either on the status of the
particular property described or .on'its relation to the general zoning
classifications in the city. Considered in and by itself it is unintelligible
and meaningless, It .cannot be detérmined from its inspection what 13
sought to be accompllshed (195 Cal. at p- 675 )

Like the 1mt1at|ve in Myers, the “Truth-in-Evidence” prows:on of
Proposition 8 does not “disclose on its face something of its purpose and
effect.” It gives the voters little mklmg as to what changes are being
made in the current law. The provision: purports to impose new rulcs of
evidence throughout the criminal justice system ‘of this state, The vot-
ers, when called upon to approve or reject the- ‘initiative, could not
determine the meaning of those new rules no matter how extensive their
inspection of the measure or the ballot pamphiet. They were informed
only as to the section nunibers, not the content of the statutes bemg in-
corporated into the Constitution. '

In short, the draftsmen of Proposltmn 8 failed to disclose to the peo--.
ple the purpose and effect of its prowslons As 4 resilt, they violated
the constitutional standard set forth in amcle IV, section 9.

There is an additional defect of the mpasure which has apparently es-
caped the notice of the draftsmen of the initiative as well as thase who
challenged the measure’s validity. The draftsmen of Proposntmn 8 ..
sought to use this one initiative measure to make changes in.both: our
Constitution and our codified laws, Such a combination of statutory
and constitutional alterations is unusual.

To our knowledge. only once in this state's long history has an-at- -
tempt been made to join both statutory and constitutional changes in a
single initiative. Although this' court upheld that . initiative against a
one-subject attack in Perry v. Jordan, supra, 34 Cal.2d 87, the court
did not consider the propriety of combining statutory and constttutlonal
changes in a single initiative, Indeed, the court did not appear to recog-
nize that the initiative before it contained proposals for statutory
change.
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Perry preceded by nearly two decades the most recent comprehensive
revision of our Constitution in 1966, That revision clearly sought to per-
petuate the distinction between the use of the initiative process to_ effect
constitutional change aiid its use to brmg about statutory changes. (See,
e.g., Cal. Const, Revmon Com., Proposed Revision of Cal. Const
(1966) pp. 43-44; see also WaHace V. mean, supra, 200 Cal. at p 593
[“Throughout sectton 1 of article IV of the constltutlon [predecessor to
current art. II, §§ 8-11, and art IV, § 1] a distinct line' ‘of demarcation
is kept between a law of an act and a const:tuhonal amendment "])
Subdivision (b) of séction 8 of article I :tates that “[a]n tmtlatwe mea-
sure may be proposed by presenting to the Secretary of State a petttlon
that sets forth the text of the propesed statute or amendment to the
. Constitution . . ..” (Italics added.) The use of the disjunctive is indica-
tive of this diﬁ'erentiation.

Unfortunately, the majority ignores the issue of combining statutory -
and constitutional changes in a single initiative, giving no guidance to
drafters of future initiatives other than:a green light to go and violate
the Constitution with impunity.

Revision or Amendment

The subject of “Amending and Revising the Constitution” is covered
by article, XVIII of our Constitution. Pursuant to its terms, the Legisla-
ture may propose “an amendment or revision of the Constitution,” while
an initiative may: be used to.“amend the Constitution.” (Art. XVIII,
§§ 1, 3; see also art. II, § 8, subd. (a) [“The initiative is the power of
the electors to. propose statutes and amendments to the Constitution
and to adopt or reject them™). s

The courts have long been aware of the “fundamental distinction™ be-
tween a constltutlonal revision and a constltuttonal amendment (See .
Amador Valley, supra, 22 Cal, 3d at p. 222 see also Liverinore v. Waite
(1894) 102 Cal. 113, 117-119 [36 P. 424] ) Thus, it is ﬁrm'ly estab-
lished that the initiative process mdy be used to aménd our Constitu-
tion, but not to revise it. (4mador Valley, supra, 22 Cal.3d at p. 221;
McFaddeh v. Jordan, supra, 32 Cal 2d at pp. 331- 334)

15Section 2 of artlcle XVIII also pcrrmts 8 revision to be proposed 1o the clectorate
by a constitutional corivention. Such a convention is called ‘only after the Legislature,
by a two-thirds vote, “submit{s] at'a general election the question whether to call a
convention to revise the Constitution” and a majority of voters approve. {Art. XVIII,

§2)
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Although a precxse line of demarcatlon between amendment and revr-
sion may be difficult to draw, this court outlmed the distinction in
general terms nearly 90 years ago; “The very term ‘constitution’ 1mphes
an instrument of a permanent and abiding nature, and the provisions
contained therein for its revision indicate the will of the people that the
underlymg pnncnples upon which it rests, as well as the substantial en-
tirety of the instrument, shall be of a like permanent and abiding.
nature. On the other hand the srgmﬁcance of the term ‘amendment’
implies such an addition or change wrthm the lines of the original in-
strument as will effect an .improvement,’ ‘or better carry out the purpose
for which it was framed * (Livermore, supra, 102 Cal. at'pp. 118-119.)

In 1948, this court struck down as a “revision” an initiative proposal
that would have effected: “extensive. alterations in the basic plan and
substance of our present Constitution ....” (McFadden, supra,. 32
Cal.2d at p. 347.) The initiative challenged in McFadden would have
added 21,000 words to the Constitution and would have repesaled or
substantlally altered 15 of its 25 articles.

Included within the “vast sweep” of the measure were matters “from
gamblers to ministers; from minés to civic centers; from' fish to oleo-
margarine; from state cuurts to city budgets; from liguor control to
senate reapportionmeént ...;” (Jd., at p. 349.) This court seemed most
troubled by the initiative’ s creatlon of a new commission, whose virtual-
ly unfettered exercise- of far-reaching powers would have placed it
“substantially beyond the system of checks ‘and balances which hereto- -
fore has characterized our governmental plan.” (Id., at p. 348.)

Recently, this cuurt spoke to the i issue as it applled to the enactment
by initiative of article XIII A (Amador Valley, .s'upra, 22 Cal.3d 208.) .

A dual test, quantltatwe and quahtatrve in nature,” was applied. “[A]n " .

enactment Wthh is 8o extenswe in its provisions ag to change directly
the ‘substantial entirety’ of the Constitution hy 'the deletxon or alter-
ation of numerous existing provisions may well constitute a revision
thereof. However, even a relatwely simple enactment may accomplish
such far reaching changes in the nature of our basic governmental plan
as to amount o a revision also. In illustration, the parties herein appear i
to agree that an enactment which purported to vest-all judicial power in.
the Legislature would amount to a revision without regard either to the
length or complexity of the measure or the number of existing articles
or sections affected by such change.” (/d., at p. 223. )
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Petitioners in Amador Valley challenged the initiative tax relief mea-
sure on the ground, ifiter alia, that it had the qualitative -effect of
* impairing the established principle of “home rule.” (22 Cal.3d: at
p. 224.) This loss of home rule was claimed to be a consequence of (1)
restrictions which artlcle XIII A ‘placed‘on local government'’s power to
tax and (2) the resultmg need to look to ‘the state: Legtslature for a sub-
stantial portion of funds for iocal purposes. In rejecting this argument,-
the court found that ‘the probable ‘effects [of the initiative measure)
are not as fundamentally dlsruptwe as petitioners suggest” and that the
initiative would not “necessarily and iuevitably result in . the Jloss. of -
home rule. (Id., at pp. 224, 226.) ' -

Under the particular theories advanced by the petmoners, it would
appear that the “Victims’ Bill of Rtghts does-not amount to a constitu-
tional revision. Comndermg 'the - heasure's‘quantitative -effect, it bears
noting that less than half of the medsure ‘purports to change the content
of the Constitution, The remainder- of the proposluon alters statutes,
and by its very terms, the- ‘prohibition of revision by mltlatwe apphes to.
constitutional, not statutory, changes: ' - :

Only sections 2 and 3 of the initiative purport to dtrectly alter the
Constitution’ 1tse1f They repeal i one section of article I-and-add apother,
The net effect is the addition of about 660 words to our Constitution.
This may be more words ‘than were -added by :Proposition .13 (400
words), but in purely quantltatwe terms, it cannot be said to be:so sub-
stantial as to amount to a revxsnon ‘of d ‘document that- already contains.
21 amcles, 277 sectlons, and approxnmately 35,000 words.

Petltloners pnmary contention is that. ‘Proposition 8 fails the quahta--
tive test of Amador Valley and McFadden. They argue.that the
measure accomplishes “far reachmg changes in the nature of our basic
governmental . plan,” by altering our court system and our system of
public education. (See Amador VaIIey, supra 22 Cal 3d at p?223.).

Sections of Proposmqn 8 do make mgmﬁcant substantwe changes,
across an extensive range of subjects, but these changes relate primarily..
to matters which previously had been covered by statute and were not a
part of the Constltutlon ‘For example, the so-called “Truth-in-Evis
dence” provision ‘would - appear to alter by implication' many of this
state’s ewdentnary rules (See Prop.°8, § 3, subd. (d).)- However, most of
these rules are statutory or have been developed over the years in the
common law Smce petttloners have not argued that Proposmon B's
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changes with respect to constltutlonally based rules of ewdence_are a re-
vision of the Constltutron, that issue is not considered here. L

Petitioners contend that Proposl'tlon 8 wrll prevent the Judlelary from’
processing civil cases, in violation of article VI, section’ 1. That section
vests the Judlcml power of this State . . ;-in the Supreme Court, courts
of appeal superior courts, municipal courts, and justice courts The ar-
gument is advinced that Proposition 8. w:ll create such, an enormous

baeklog of crimiinal cases that “for all - practtcal purposes, ... the _]lldl-
ciary [will be precluded] from performmg their - [sic] constltutlonal
obligation to decide ... civil matters

This backlog of criminal cases wnll be caused it is sald by the enact-
ment of the Penal Code provisions which,(1) limit p]ea bargammg (Pen.
Code, § 1192.7, Prop. 8, § 7), (2) reqmre that vnctlms ‘have the opportu-
nity to attend sentencing proceedings in mmdemeanor cases (Pen. Code,
§ 1191. 1;'Prop. 8, § 6, subd. (a));:and: (3) enable, prosecutors to obtain
longer sentences for defendants by bringing. and trying. charges sepa-
rately (Pen Code § 667 Prop. 8, § 5).

Petitioners also- foresee gerious consequenoes for our. system of publi¢
education ‘as a result of the provisions in, Proposltlon 8 regardmg the
right to “safe, secure and peaceful” schools.. AArt. I, § 28 subds. (a),
(c); Prop. 8, § 3.) They argue that with hudgets already tnmmed “the
schools will have little choice but to curtail mstruetlon in order to com-
ply with the newly imposed duty to provide. safe secure ‘and peaeeful"
campuses. This contraction of educational services would amount to a
substantial impairment of the fundamental constitutional right to edu-
cation, they contend: (See art. IX, § 1; Serrano, v, Priest ‘(_1971) 5
Cal. 3d 584 608 609 [96 Cal.Rptr. 601, 487 P.2d. 1241] )J, '1 '

These predictions may well be aecurate, but they do not Justlfy the
legal conclusion that Proposition 8 amounts to a constitutional revision,
rather than an amendment, under the present state of the case law.
{See Amador Valley. supra, 22 Cal. 3d at pp.,: 1223 224)

Moredver, edch argument is premlsed on assumpnons concernmg ‘
matters that are outside.the four corners of the initiative measure itself,
i.e,, that there will be insufficient resources to cope with the ehanges
mandated therein: No hard facts.have been produced. Thls court has
been and should continue‘to be reluctant to declare an 1mt1at1ve meéa-
sure to be a revision based solely on speculation as to its fiscal effect.
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Initiative measures frequently have an impact on the public fisc, and.
hence on matters of constitutional concern. (Cf. Birkenfeld v. City of
Berkeley (1976) 17 Cal.3d 129, 144 [130 CalRptr. 465, 550 P.2d
1001].) If that reason alone were sufficient to deem a measure to be a,
revision—and . forbldden by, article XVIII»—then ‘the power to improve
our laws through the initiative process.would be stringently curtailed.

" There is, however a senous problem presented by the manner in
which the draftsmen of Proposition 8 attempted to alter the Constity-
tion. Article XVIII sets forth the exclusive means by  which the '
~ California Constitution may be amended or revised. The sine gua non
of these provnslons is that the voice of the citizens must be heard. Re-
gardless of how the | process | IB mmated every constitutional amendmeént
or revision’ must be :ubmltted to a vete ‘of the people '

Proposttlon 8 created a new sectlon of the’ Constitution which con-
tains direct reference to a specific statutory: provision ‘of the Penal
Code. Subdwlslon (e) of, section 28 of article I forbids release on his or
her own recognizance of any person charged with the commission of
any “serious felony,” as deﬁned in subdivision (g). In turn, subdivision-
(g) defines that term solely by referénce to the list of “sericus‘felonies”
found in Penal Code section 1192.7, subdlvmmn (€). In this manner the
contents of ‘this statute aré imported into the Constitution.

Statutes, of course, may generally be amended by the Legislature
without the necessity of referral to, and ‘approval by, the people. How- -
ever, the’ Constitution has estabhshed ‘special rules ‘for amending
statutes (hke § 1192.7) that aré created by the initiative process. (See
art. II, § 10, subd. (c).) When amending this type of statute, the Legis-
lature must seek the people’s ‘approval’ unless the-measure initially

passed by ‘the voters speclﬁcally authonzed amendment ‘without the
need for such approval.- :

That is precisely the situation in the present case. The draftsmen of
Proposition 8 explicitly provided a mechanism by which the Legislature,
by a two-thirds vote and without the people’s participation, can amend
section 1192.7 and its list of enumerated “serious felonies” (Pen. Code,
§ 1192.7, subd. (d)). Such an arrangement ostensibly may be in keeping
with the requirements of subdivision (c):of section 10 of article, II
However, due to the unusual manner in which .the draftsmen have
linked statute to Constitution, legislative amendments to section 1192.7
would affect far more than the statutory law of this state. They would
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alter the Constitutioniitself by changing the scope of ‘thé' constitutional
provisions into which they had previously been itico’rporatcd.

The flaw in this scheme is evident, It’ ‘deprives the peoplc of this state
of thelr.paramount role in approvmg or rejecting changcs in their Con-
stitution. In effect, it revises the Constitution 'by creating a method by
which that document may be altered without the participation of the
electors. As such, it represents an’ attcmpt by the draftsmen to funda-
mentally reorder the distribution: of power between the Leglslature and
the citizens of thls state. »

It could be argued that if rules of statutory construction were applied
to the context of the Constlmnon, the constltunonahty of mcorporatmg
the specified Penal Code provision into section 28 might bé upheld. It
has been held that “where.a statute adopts. by specific. reference the
provisions of another statute, regulation, or ordinance, such_provisions
are incorporated.in the form in which they exist at the txme of the refer-
ence and not.as subsequently modified .. [Cxtatlons omltted I
(Palermo v. Srockton Theatres, Inc. (1948) 32 Cal 2d 53, 58-59. [195 :
P.2d 1), 1tahcs added) It mxght be argued.that, th:s statutory, rule
should apply to a conmstitutional amendment.-(Cf, S!ate School Bldg
Fin. Com. v. Betts (1963) 216 Cal.App.2d. 685,692 [31 Cal. Rptr
258])

Subdivisions (e¢) and (g) of section 28 thus would be read as having
incorporated the specified code provisions :*in the form in which they .-
existfed]” at the time of the, passage of Proposxtlon 8..Subsequent legis-
‘lative modifications of- these provisions would be ignored. As such, it
“would be contended that section 28-would not .amount .to a revision of .
the Constitution because future-legislative .amendment of Penal Code
section 1192.7 would have no effect on subdivisions (e) and (g) of that

provision.

This interpretation, however, ignores the fact ‘that the draftsmen of
Proposition -8 created a scheme.expressly authorizing the Legislature,
acting alone, to alter the provmons of Penal Code section 1192 7.

By incorporating the provnsmns of Penal Code section 1192.7, subdi-
vision (c) into the Constitution and by providing in subdivision (d) of
that section a mechanism for Jegislative amendment of the provisions of
subdivision (¢), thé draftsmen clearly mtended to empower the Legisla-
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ture to modify the Constitution, without ever referring such action to
the electorate for approval.-

In the face of such explicit evidence of the draftsmen’s intent, the .
rule enunciated in ‘Palerro is not-applicable. Statutory construction is
an effective means by which courts may resolve ambtgmnes created by
the wordmg or gramimatical construction of statutes. Here, however
there is no ambiguity. The rules of construction will not save a measure
which is clearly and unamblguously unconstitutional, one which imper-
missibly reallocates power from the: people of thls state .to ‘the
Legislature, :

The draftsmen of Proposition-8 created a mechanism by which the
Legislature can transmute a statutory modification into a constitutional
amendment. ~

T

WIth one wave of the wand thls act of electoral ‘alchemy revlsed the |

..........

of our form of government and the't power of the: people, wviolates article _
XVIIT's prohibition agamst eonstltuuonal revision by initiative.

II1.
‘ éoNcLu'SIoiia'
"The wisdom of the pohcles whnch the draftsmen of Proposmon 8
sought to implement is not at 1ssue m th:s case. I take no posmon on -

those policies for that is for the people to' decide.’

I have great respect for the will of the people. The sovereign power is

theirs, and they have chosen to express that power through the Consti- =~ "+

tution which they, in their wisdom, saw fit to establish. Respect for the a
Constitution is the truest measure of a justice's respect for the people :
The Constitution speaks Jor-the people, and as long as its voice re-
mains strong, the vafce of rhe people w:H not be muffled.

I would glve voice to the provmtons the people | have placed in their
Constitution to ehstire’ that-initiativé-measures truly express. thelr wﬂl
The Const:tutlon sets ‘forth the basic requirements for drafting a proper
initiative measure. Théese requirements are,simple and stralghtforward
They are there to protect the people, not from themselves but from un-
[Sept. 1982]
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skilled, careless, or guileful draftsmen. When those rules are violated,
this court must not look the other way, however easy and popilar:such
a course of conduct might be at a given moment.

The majority opmmn :mphes that the passage of a propos:tmn some- .
how Creates a conclusive présumption in favor-of its constitutionality,. .
Such a view sadly mtstakes the role of this court: It-is not our.duty to
certify the results of electtons, that is the tole of the Secretary of State
It is our duty to let the Constitution speak’ for the people. so- that their. .
will may be given its fuilest and truest’ expression. e .

What is essentially at issue here is the improper manner in which the
drafismen of Proposxtxon 8 used'the 1mt1atwe process to achieve their
goals, Bl ot e L e

The people of this state have no voice—either directly through the
exercise of their franchise or indirectly through their elected representa-
tives—in the formulation or drafting of proposals presented to them by
initiative, Thus, the people have seen fit ‘to: estabhsh spegific’ constxtu-’ '
tional safeguards to enisure that when initiatives are: submttted to ‘thein,
" the outcome will be “the expression of the true wiH of, the people (See
Canon v. Justice Court (1964) 61 Cal.2d 446, 453 [39 Cal.Rptr. 228,
393 P.2d 428}, italics added.)

The people have entrusted to the courts the responslbthty for preserv-
ing the integrity of the initiative process. In exercmng that
responsibility, this court must ensure that no .initiative is enacted by
means of the creation of false majorities, the prcsentatton of deceptive
or misleading proposals, or the nnposntlon of forced - electoral
COmpromises. ‘

Proposition 8 as drafted and presented to the voters of this state in
June of 1982, violated vmually every one of these fundamental rules
with its “multifarious” provxstons S

. The draftsmen presented the voters with a false btll of goods They

called the initiative the “Victims® Bill of nghts when in truth the vic-
tims of crime lost many rights. Rape victims are just one graphic
example of the draftsmen’s deceptive packaging -ofuthis initiative. In

fact, the draftsmen of Proposmon 8 have allowed victims of crime; ‘

themselves to be placed on trial. Under Proposition-8, basic protectlons;;'
that previously limited the" scope of: cross-exammatlon of crime victims
were repealed.
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The single-subject rule is the constitutional equivalent of a truth-in-
advertising requirement for the draftsmen of initiatives. When the con-
tents of the package are disguised by its wrappmg, the people are
denied the Constitution’s protection. That is exactly what happened
here.

By presenting the voters with an all-or-nothing’ choice involving a
large number of disparate and complex matters, the draftsmen of this

initiative violated the smgle-subject rule of art1c1e I1, section 8, subdivi-
sion (d).

Moreover, by failing to inform the voters either about the changes
they were making'in the current law of this state or about the scope of
the law they sought to impose in the future, the draftsmen violated the
constitutional requirément of full disclosure found in article IV, section
9. .

Fmally. by depnvmg the people of this state of their paramuunt role
in approving or rejcctmg changes in their Constitution and: by .imper-
missibly transfemng power from the people to the Legislature; the
draftsmen of Proposmon 8 have attempted:to alter the fundamental dis-
tribution of power bétween the people and their elected representatwes
They have therehy vwlated the prohlblt:on agamst constltutlonal revi- -
sion by iditiative. : i

Our constitutional duty as the hlghest court'in thls state is to reassert
the people’s qumtessentxal role in the initiative process and to reaffirm
the vitality of thé constitutional safeguards designed to protect the in-
tegrity of that process. Sadly, a majority of this court has today turned
its back on fulﬁlling that difficult but essential obligation

The late commentator Elmer Davis once remarked that “the repubhc
was not established by cowards, and cowards will not: prescrvw us.” His
words apply equally’ well to the Const:tutmn

A bare majority of this court have rejected fundamentals of constitu-
tional law that have consistently guided this-stdté in the conduct of.its
affairs. In lieu of those basic principles, four justices now declare that
initiative promoters may obtain signatures for any - proposal, however
radical in concept and eﬁ'ect and if they can persuade 51 percent of
[Sept. 1982]

295




298 BROSNAHAN v. BROWN
32 Cal.3d 236; 186 Cal.Rptr. 30, 651 P.2d 274

those who vote at an ensuing election to say “aye,” the measure be-

comes law regardless of how patently it may offend constitutional
limitations. :

_The, new rule is that the fleeting whims of public opinion and preju-
dice are controlling over specific constitutional provisions. This seriously

denigrates the Constitution as the foundation upon which our govern-
mental structure is based.

James Madison, in the Federalist Papers (No. LXXVIII), wrote, inter
alia, “The interpretation of the laws is the proper and peculiar province
of the courts. A-constitution is, in fact, and must be regarded by the
judges, as a fundamental law, It, therefore, belongs to them to ascertain
its meaning, as well as the meaning of any particular act proceeding
from the legislative body. {or the people. acting in ‘a legislative
capacity).”

Crime is indeed a serious problem of society. But it must. be ap-
proached with determination and intelligence, not by destruct:on of the
values that have made this the greatest nation on earth. A thoughtful
polmcal observer (Tom Wicker in the New York Times) has wntten
“It is a good thing that neither the Bill of Rights nor the Magna Carta ‘
is the pending business of - [legmlatwe bodles] these days. ... [I]n, the
present mood of political panic and myopia, it weuld undoubtcdly be
voted down as a needless restraint in the war on crime.” In the same
vein, Chief Justice Warren spoke about “straws in the wind” that wor-
ried him, and “which cause some thoughtful people to ask whether
ratification of ‘the Bill-of nghts could be obtained today if we were
faced squarely with the issue.” (Katcher Earl Warren (1967) p. 332.)

It is not unduly dramatic to suggest that proponcnts of this initiative
have yielded to “panic and myopia” in what they describe as a “war on
crime.” In submitting to the same:fears, four justices by a stroke of
their pen have obliterated a section of the California Constitution in
deference to what they charitably describe as “the extremely broad
sweep of this legislation.”

Article 11, section 8, subdivision (d), is now virtually a dead letter. If
an initiative that adds seven separate subdivisions to.the Constitution,
repeals one section of the Constitution, adds five new sections to the Pe-
nal Code and three more sections to the Welfare, and Institutions Code,
can be held to contain “one subject,” then any combination.of topics un-
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der the rubric of “general welfare” or “pursuit of happiness” can be
deemed one SUbjeCt If the 12 separate subjects enumerated by the At-
torney General in his ballot title of the measure can be determined to
be merely one subject, then Orwelhan loglc has become the current
mode of constltutronal mterpretatlon

In sum, I adhere to ‘the views on the one-subjeet rule expressed inmy:

dissent in Brasnahan v. Eu (1982) 31 :Calid 1, 5-14[181 Cal. Rptr
100, 641 P.2d: 200] I conclude that Proposition 8 fails to meet the pro-
visions of arttcle I1, sectjon: 8 subdwunon (d), of the Constitution under
either the reasonably germane" test of Evans v. Superior Court- (1932),
215 Cal. 58 [8 P.2d 46]; or-the’ “functlonally related” test proposed by.

the late Justlce Manuel in- Schmitz v. Younger (1978): 21-Cal.34..90' - - -

[145 Cal.Rpir. 517, 577 P.2d. 652}, and endorsed by this court in Amiaz
dor Valley Joint Union: Htgh Sechool Dist ~. State'Bd. of Equah’zation
(1978) 22 Cal 3d 208 [149 Cal Rptr 239 583 P, 2d 1281] _

Constltutmnal prmmples. .wrote Chref Justtce Warren, “are the rules
of government.” (Trop v. Dulles (1957) 356 U.S. 86, 103 [2 L.Ed:2d
630, 644,.78 5.Ct.-590].) And, added. Justice Jackson, f‘the great pur-
poses of the’ Constttutlon 'do.not depend on the approval or.convenience
of those they restrain.” (Everson. v:"Bd.. of Education-(1947) 330 U.S.

1, 28 191 L.Bd; 711, 729-730, 67 S.CL."504, 168 ALLR. 1392])cmer__'

.....

a democracy must tenaclously chng to its long-term concepts of Justlcct.--""

regardless-of the vacillating feelings’ experienced by a. inajority of: the"

electorate.” (anht The Role of .Iudicmry (1972) 60 CalLRev e

e

1262, l26?)
The Goddess of Justlce is weanng a black arﬁi"-band today, as she _
weeps for the Constltutlon of Cahforma o S e
Broussard J, concurred (- ) L o

Sk, o

The apphcatron of petmoners Brosnahan and Raven for a rehearmg'_‘
was demed October 13,.1982. Bird, C. J., and, ‘Broussard, J were of the

opxmon that the apphcatlon should be granted
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APPENDIX

CRIMINAL JUSTICE—~INITIATIVE STATUTES AND CONSTITUTIONAL AMENDMENT
Text of Proposed Law '
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, fc  The Legisiaturn may incroam the fength of the enhenreman
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BROSNAHAN v. BROwN

32 Cal.3d 236; 186 CalRptr. 30, 651 P.2d 274

Criminal Justice—lnmatwe Statutes and
Constltutlonal Amendment

MﬂlhmdSummey&cAnmmeerd '

o

CRIMINAL JUS"I'IGF. INI'l'IAﬂVE BTATI.ITES AND CONSTITUTIONAL AMENDMENT A.mend.l Cotstitition

treatment, sentencing, releass, and other matters for acowsed and .
persoita. Inchudes provisians regarding restitiition to victims from persons convicted of crimies, right 1o safe
schools, exclution of rélevant mmlmgdm&hurmmmmmhm

and enacts several statutes
convicted

enhancement, abolishing defenis of

s P : .
, : ary o litive-Analyst's estimate of net state local
certainty. However, g ofthemmwuuldmﬂtlnmqiur:mc'“*

va increase

increasing the' Jall populatians;

mﬂuummmwmm&eewdownﬁnsmmtelpMnmtmbymmﬂw rison tion
(uﬁmtadtnheuhommmﬂ]ionlnmnudmud |:u'ls¢mupcn-uﬂngmmum:llﬂ&h:nmir.mprm:u:11::"«:‘:|.|tru‘t::i‘:;hl

based on various assumptions}

Anﬂvlhhvlhalaxislaﬁw Annlyn o

fhe

Backgroundi s
ThoClllfomha(mmul]mﬁceuynmhgnvmed
theSnteCenlﬂtu&nn.bymmtummedlwthelcsb- .
hm&apeopla -and by court rulings. d

u!mlmljuaﬁca em.permcnnvtct :
of misdemesnors may an?:rmmmdwlmnnty
jnllhem.urboth."lhmmnvtctadofﬂnnmﬂuyhe
fined in some cases, scntenced to state prison, or. (if
they were under 1 years of age at the tims they.were'
apprehended) ‘commitied to the Youth ‘Authority, or
bothﬁnedmdhnpﬂmd.l“wmutmea,lpemn

may receive probntlon lnumofnpﬂwnsenmnr .

a fnn.
Propomh -

This initative proposes chlngel n ﬂn Sl:nte
Comﬂl-utlunnndmmmh t would alter criminal

{ustice procedures and pum:hmnnhmdeonuutuﬁmal,f'-
rights. The major changes are summarized below. .
Restitution. Under existing law; victims of crime are

not automatically entitted to recedve "restitution” from

Tarm convicted of the crime. (Restitution would:
involve, for example, replacement of stolen or damaged
, or reimbursement for costs that the victim
unesultnft!ucdms.] In sorna cases, howev-
er, the courts release o convicted person on probation,
on the condition that restitulion be pr. to the
vicdm or victims.

‘This measnwre would grant crims vietims who suffer
losses a constitutional right to receive restitution. Ex-
cept in unusual cases, convicted persons would be re-
quised to make restitution to all of thelr victims whe
suffer losses, The extent to which restitution would be
made would depend on how many convicted persons
have or acquire sufficlent assets to make restitution.

The Legisisture would be responsbie for adapting
lawa to implement this section of the measure.

LA

-Safe Schocls. The Comtltution clm'tly provldes

“that all people have the inaliensble right of “purniing '
and obtaining safety, h ‘and privacy.” In addi-

Thhmu.luru nddancﬁontomeShteComﬁm- .
.Hon declaring that students and: gtaff of public elenen-

" tary and secondary schools have the’ 'fl.mllemble right

. zlntbendmpuluwhlchmnh aémne,mdpenee—-
-~ Evidence. |, Undermrrentlnw.cmulnwldmh.'

.-notpermmedmhepmenmdlnsm:nhulhidw
hearing. For example, evidence cbtained through un-
lawful eavesdrop or wiretapping, ot ‘through un-
Lawful searchen of persons or,

in court. This medsure y would allow. most rele-

" “want evidencs to be presénted meﬁminnl ceses, subject .

" 1o such exceptions as the Legislatire miy in the future

enact by a two-thirds vots. The meanire could not n.l'
fect testrictians:on-the use of evidents. .
Bail, . Under_the State 'Constitution and |tntulory

law, the courts generally muist release on bl all persans
sccused of coramitting a crime, while they await trisl,
The courts may deny bail anly for those who are ac-

cused of felonies punishable by death {f the court deter- .

mines that the proof of guilt is evident or the presump-
tion of guilt is great.

In Axing the amount of bail, courts are required by
statute to consider the seriousness of the offense with
which the person is charged, the defendant’s previous
criminal record and the probability that the defendent
will nppear at the trial org::nﬂngl of the case. The State
Canstitution prohibita courts from setting “excessive”
bail.

The cours also may allow those accused of commit-

[Sept. 1982)
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Propoxition 8—Analyts—Coninied

unglcrinmlobarelenedwlt.hmthﬂuponlhd:wﬂt-
ten promise to appear in court -whea required. The
fallure to wppear in court as promised can result in

additional eriminal l.'lurgu hel.ng ﬁ!ad lsl.i.nn the lc- -

. Court decisions have hold I'.hnthapu:pmenlblﬂh
to mssure that the defendant will appear in. eourt to
stand trial, rather than e protect the public’s. aafety.
This measure would amend the State Consttution to .
va the courts discretion {n deriding whether to grant
It would, however, cantinue the prohibition on ball
in felony cases punhhuhle by-death whsn tha proof of
guilt is evident or the presumption of guilt i great.
In addition, :-hlj Measure would add 1o the State Con-
stitution a provision
ducing, or denying ball or permltﬂns releuemamm
beil—to consider the sarne factors that they now are. -
muiredby rtatute to consider in Axing the amount of.
[t would slso make protection of the public’s mfety

. the primary consideration in ball determinations. More- -

over, the meanure would - prohibit - the courts Arom

relnﬁn;vﬂlhou.lballpermchnxedwﬂbwﬂn -

felonies,

Flmlly. &uemumwunﬂdreqmdnﬂmmunmmm
for the record its reasons for deciding to (a) grant or
deny bail o1 (b) ﬂlﬂlﬂmmadpemnudthouthﬂ.

Prior Canvictions. The messure would amend the
State Consttution t6 requirs that information about-
MMD)' convictons be used without limitaton to

t the testimony of & witnew, including thot of & -
defendant. Under current law, mich’ informstlon mly
bo used only undex I.i.mlmdclrcumshnm e

Langer Prison Termi, Under existing hvv. a prison’

mntence can be incressed: from what 1 otherwise-

wulﬂbabyfmnmtntnymdependinsmh‘

crice, if the conyieted person has served piior prison

Mmmdlll!'uenlaneembeglventocerﬂinrﬂpen o

offenders. Coavictions rexulting In probation or com-
mitment te the Youth Authority generally are not con-
ddered for the purpose of increasing sentences, and
there gre certain Hmitations on the overall length of
sentences,

Thiz measure includes two provisions that would in- .

creass prison saotences for persons convicted of speci-
Bed felonles. First, upon a sacond or subsequent convie-
Hon for one of them felonles, the defendsnt could
receive, on top of his or her sentence, an additfonal
five-year prison torm for each such prior conviction,
regardless of the sentence imposed for the prior convie-
tion. This provision would not apply in cazes where
other provisions of law would t in even longer pris-

[Sept. 1982]

i

on T— Second any prior leiony cofiviction could be
used wlthmn nmmunn in . caleulating lmga prisan
termns,

Dermu of Dicninished Capacity and Insanity. The
measure would prohlbit the use of evidénce concerning
a defendant’s intoxdeation, Inunu. mental illness, dis-
“* easd, or defect for the mow of psoving of. come:ugs

whether ‘s ‘dafendant certzin state of mind in _

corinecton with the commiszion of » crime. Legislation

enacted in 188] dpiﬁmﬂyumltedmenfmunrped
* avidence

Thlxmeasurewmﬂdpm\ddeﬂmtmwdertobcfmnd
" mot gullty by reason of insanity a defendant must prove
‘thnihuor e (1) was incapable of lmowing or under-.
ariding the nature and quality of his or ber setions ind
(!) ‘was incapable of distinguishing right from wrong at
‘the tirte of the crime. These provirions could increase
) medlﬁndwdpmﬂnghtnpumhnotguﬂwby
reason of {nsanity.
llthhmmhlpprwod,widmn!dimmnhed
menhlupadtyorlmanmdlswdaqmlldbnmdd
nmdﬂtheumnofmanclns- . e

Vletim Btatements.  Under existing llw. mtementl
Hvlﬂﬂmlornmofldnuerequmdlmvuimra-
ports which are submitted to the court. In many cases,
. _glxhurdsuew“mmmﬂlyﬂcﬁmmm

' Mmmwuuldrequlre&nthaﬁcﬁm:nfmy

nima.wﬁlunmdhudtheﬂqﬂmﬂmwcﬁm
have died, be notified of (1 ulesenandnxhenrln and*’
o (B) MY pl.rois hnrlng

mey woul lheﬂghttbmakethte-
ubﬂ:eeumtmhuﬂngbuﬂllnlddmnn.ﬂ:h
mmmwouldwqulreihemmﬂmhambwdtn
Mtewhntherd\econﬂctedpmmwwldpuunmrut )
'm%ﬂewﬂhﬁmmamrdund bation . *

ey

Ples’ Bargalning.- The measure would place restric-
tiona on ples bargalning in exses Involving rpecified
felonies angd offenses of driving while under the l.n.ﬂu-
ence of kn intoxicating substance. “Fiea ha:lgu
a term nsed to deseribe fihutions in which
ant moutopleadguﬂtyinmhmafwnmduced

gC Of sentence.

Exclusion of Certain Persans from Senteneing to the
Youth Authority. Under current kw, persons who
commit certain sex crimes at the nge of 18 yesrs o1 older
and same other youthful offenders are not sent to the
Youth Authority. This measure would prohibit sending
to the Youth Authority persons whn were 18 years of
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lsewnldarnltholimaﬂwyummmedmmdar,nt
or other spacified felonies. As & result,
menaad tomleprimwlouljnﬂl.nrreedvepnh-

Mentally Disordered Se: Offenders. 'This measare

contains a provision which weuld have changed the law -

concerning the eatment of certain ‘sox offenders,
Howeves, tion enscted in'1889] ickisvad the same -
puTpose. Comcql.lalﬂy. this prwiliun LYY, bo effect.

Flscal Effect:
'l‘henalﬁluleﬂ'ectbﬂhhmmurecmnotbe dater-
mined with any mnf mmmy This is because the
fiscal effect would ‘ z factors thet cannot
be predicted. Speclﬁuﬂy. it wnul ‘depend on

« how variows proviilohs are Implemmed by the

Legislature, local gavernments, and school districts, ™
« how the ri
forced by
« how tnany
nr

pourts,
5 ATE incarcerated iu state prisun

in county jails for lan_g_ar periods of

-hnwthevnrtompmvi.ﬂumnﬁeci criminal behavior
(that is, to what extent the measure bas s deterrent
-howﬂ)l;a-lmmﬂj\micesynmrucutolhemm

Weo nunnlude.hmver, that approval of the measura
wmldremlﬂnmldmnnem# comThisnbe-
nl:en  whale, could: © ¢ ¢
-lncrmloulndmhmmﬂunm fo:rmmple,
there would be a cbst to implement the Testitution
andtqmufymumo{mtmdng
)l Tbe b,
»increase siato .dm!:ﬂm&v
wo\ddhulemtunnuﬁ’wcumufpu
lwuinal)

’hwmddm:mﬂxemhmdlocdgm '

ment relating to enforcement of the right to safe
sincresse achool security costs to provide safe

ST e e
it N

ts a'uhluhed by the mel.mre areen-" -

. cosls. (l’or mmple. :

e incraase the cost of

tng county jails by in.
creasing the jadl pn

ations (for example, more
persons aceused of crimes could be denied bail in
order to' mwhﬂc safety and more ns
eould be detained in jal! while awalting ue to

. tha elirnlnnl:lnn of plea barguining}, .

« increass court costs -{for example, costs cou.lt! In-

+ erease dus to more extensive ball hearings and the
slimingtion of plea bargaining), and -, .~

-inuruuthaautufupulﬂngthemtelpmmty:—
tem by increacdng the prison population {for exam-
ple.bylnereasingmmformuln repeat cffend-

&), . - Based .yarious  axmumptions, . the

De t of Otmeelions .gstimates -that the . .

z’ 5 that would result in longer prison terms . -
repen offenders would Jengthen the terms of at

. each. yeas, The- ut
mtulﬁnthhuﬂmltcmybclowfwmal

- sons. In sddition, the measure’s impact on mvic-
ton and senten trends and patterny cannot be
prodicted. As a result of these uncértainties; we can- -
pot estimate how many persons would serve longer:
prison terms if this measure i approved. If, bowey:
er. 1,200 persaudper year were.lo receive; ithe new

the sentences provided under.
mt ‘law, annual state prison operating costs

. would increass by ‘about T million - {(in 188283

prices) by the mid-1990s: This cosi estimate assumes
that the. state’s prison population would be about .,
3,600 higher than under existing law. In sddition, |
thsmtemlghtneedmlpcnduptumwﬂlonﬂn
mpﬂcu) to construct facilities to house these
additional prisoners. The construction cost estimate
mmuthnedsungnlndudlforpﬂmmwmldbe
" folloived when the new facilities were construeted,
mdtlulthamutadylwch (foranmp!o,muimum :
security) nqtdredfcrdwndd.idumlmmww!d .
,match curfent housing patterns. To tha extent that
mdtheldd.mgmlprhanmmldbehumdby
‘crowding existing facilities, both the estimated op-

muﬂs md mﬂ“ﬁﬁbﬂ costs could be rgiucgd

~ [Sept. 1982}
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Criminal Justice—Initiative Statutes and
Constitutional Amendment

R

Arguments in Favor of Propasition 8

It is timo for the peopla to taks decidve action

agslnst
violent crims. For tnolnnluulcuwhmdthopmfuﬂoml .

politicians in Sacramento have demonstrated more

ﬂtmeﬁghbdmmmmﬂlh{hﬂghudhumt- :

victims. This trend must be rsversed. By voting “yes™ on the
Victims’ Buldaighuymwﬂlustmhdlnmloﬂunﬂu

tha use of svidence against criminals, you will Limit
uunmundﬂdenlmmm:ohldu\nhindmmw
defanse, and you will give us a 1ool to stop extremely danger.
mgﬂendm&mhdngwlemdanhn\ommnutmm,
ﬁo\mcmmfmwuonbuﬂm-ndnmytodlyu‘
It was in 1978 when 1 urged to take '
into their own hands end pass Praposition 13,

a3 | do that the Arst responsibility of our ]u;ﬁr:e

tcmlnopmtmthu uumnt.ﬂmnlwgeyoumvm"m '

on Proposition

iﬂl:l.’.ﬂmn
Listitapant Governor

Crhn:humnmedtnmchnlutely Intolerable lovel
While criminals murder, rl:&a.fohmdstnl.ﬂeﬂmmw

in theis homes
and businesses, Many buy teas guns for sedl-

[] -protec
* gon. FREE PEOPLE SHOULD NOT HAVE TO I..IVE IN

by our higher courts. .
THIS MEASURE CREATES RIGHTS FOR THE VICTIMS
OF VIOLENT CRIMES. It enscts naw. laws that those of i
i law enforcement havo sought from the Legistaturs withgut

P

bellm~

Whthmmmemlogulngtomtuprhonm
Mnmhnrmmﬂy&bumtdthwm
arrested far féloniey ate went 10 state prison. Of those cantvict-
duﬂelmla.una-tiﬂrd gO 1o state prison and the remaining

are back in rhecmmuuniryln a relatively shart
period of tme. .-

THERE 18 A.BSOLUTELY NO QUESTION THAT THE
PASSAGE OF:THIS PROPOSITION WILL RESULT IN
MORE CRIMINAL CONVICTIONS, MORE CRIMINALS
BEING SENTENCED TO STATE PRISON, AND MORE

+» 'PROTECTION FOR THE LAW-ABIDING CITIZENRY.
© - IF-YOU FAVOR INCREASED PUBLIC SAFETY. VOTE

* YES ON PROPOSITION &

GEDIIGE DEUKME“AH
Attormey Cwﬂll

Why 13 It that the nglslnture doem L start ue!dng urious
shout & problem until we, the people, go out and qualify xn
initiative?

Folﬂyunnphwu?mpndﬁonll,whh:hlmuthaﬂd.ln.

cul

A yeas luter we togotomehutmlnprnceuln
o lid oni governmant spending. That effort, the Cann Spend-
Ing Liriliation Initiative, was carried with s laridslide 75 per-

e e o e e e
] y Aplnllunpln
people to bring sbout rmnlﬁnd.
‘lun"l’ﬂ"mml‘lwodtionﬂwﬂlratmvhﬁml
rldmndhe!pbﬂnsddenlcﬂmnund:remmL .

PAUTL, CANN
Tt Proposent, Vil am.mua

Rtbnlul to A:gumem n Favor ol' l’mpolition 8

WHY DONT THE POLITICIANS SUPPQRTING
PROPOSITION 8 TELL YOU WHAT IT REALLY DOES?

Laokdmdyn!hﬂrummnn%mmﬂypdmd.
and antierime

w&duzmnmcﬂm,htwwdm
:vm}i ANT to make RADJCAL changed'in our Con-
Yet?l:opuduan!doahmthd e itnaedlmlyredwu‘
ﬂllh! Uberties . . . and clearly harms true efforts to

CO\SIDEH THESE EFFEC!'S OF PIIOPOSITION &

ﬂmﬂummmhlmm R
Proposzition B takes awsy i, o 1t in untem-
1titutional . hwhinhme aimm.fm w’tﬁmﬁﬂ
bo throwy out. e

Theuthnmlnnllny

OF PIKD?OSI'I'IONGBALREADY LAW, 'l'huallw: )

cothing rpecific f that MUCH

-Sendmuhﬂydhnrﬂemdmnﬂmdantopd’m
_ Eliminate the dimjnished capacity defense.
.1 Provida life sentemces for rual eriminals.
Gurmtea"z:ﬁmm put.
Place controls on plea bargaining.
Restrict ball for violent felons wropunuonn
Propotition 8 will underming these pew Laws by impesing .
lucmfndnglmsmumtopddw well-thought-out re-

hopndunnlhlheﬂnduhhudthehﬁmﬂveprmby
pulitica} candidates which should be cohdeinsied. If you care -

., Moout your priv nndupednﬂyumcmnhou!d
" feetive “liw enforcsgient .. . VOTE NO ON
: I’HOPOSITION a oy
s RICHARD L. GII..B!J'I'
- [Nstriet Attorner, Yola Oumry

STANLEY M. RODEN v
District An-n-r.‘ﬁnb Buhn c.um;

mﬂ'm
inai’ Justioe

WMw&meMdNMdWmMMMthﬁrMW

[Scpt. 1982]
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o

Cnmmal ]ustlce—lmtmtwe Statutes and

Constltuhonal Amendment

e

A.rg'ument Amumt Propocition 8 S e

You're n!rﬂdo{cﬂme—andmhnvetheri;hnnhe

UPrnposiunn?wwldendcdme.wewmﬂdbalhe&mto
urge you ta vote for it.

But Proposition 8 is » hoax . . . there is no other way to
describe il

. Some ambiticus politiciant may think this tll-conceived

measure helps them. It will certainly help keep gn army of
sppellate lawyers fully employed .

But it will not reduce crime, hel viciinu.or d.ngnoug
criminals off the streets. P et

As professionals, charged with the respansibility of control- .

ling erime und prosecuting criminals .
PLEASE VOTE NO en PROPOSITION 8.
Propositicn 8 is so badly written it mangles nearly every
wpect of the criminal Justios iystem it touches,
READ the PHOBL.EMS it will cavse:

UNCONS‘ITI‘lmONAL INITLATIVE TAKES
CONVICTED KILLERS OFF DEATH ROW

. we ah TOU to

Even some of Proposition 8's supporters agree it may ba .

unconstitutional. But unconstitutional laws cause tentences to
be overturned. Thirty convicted killers were recently taken
off death row because of one inconstituianal line in the 1978
Death Penalty Initistive, -

CONVICTING PEOPLE LIKE THE FREEWAI’
KILLER" NEARLY IMPOSSIBLE

Proposition 8 seeks to ctop plea bargoining. Ity word.lng

however, would take away law enforcement’s lbi.l:lty tonego: - ¢
ather

tiate with eyiminals to get them to testify igalnit sach
. This is how the "Frasway Killer* wuconvlctud Itis how
law enforcement fights organized crime gms vhlance

FREES DEFENSE LAWYERS TO SMEAR POL.ICE
WHO TESTIFY IN.COURT
Under current law, & defense’ lawyer cinnat .attark the
character of a police witness, lEP_rnpndtlnn_Bpumhaemnd.

REQUIRES MILLIONS DI-‘ DOLLARS IN NEW COURT
PROCEDURES—BUT NO MONEY TO PAY FOR THEM
Look st ﬂmmid‘l‘tupndﬂnnﬂnlhempafﬂlhmmure.
Why is it a0 expensdveP
A rnajor share Is for extra court hm.rinp and elaborFate new
red tape in every criminal case—mont.of .which are mis-
demeanors. This will require mare courts, judges, clerks, and
on officers.
Pmpn:lﬁan 8 does nat provide one cent to pay for these

oo COURTS [N CHARGE OF . PUBLIC SCHOOLS
Nobody knows what the so-calied “safe schools” section
mems.'l‘hnllkely mul!dﬂihwmrwlm ls, constant court
battles over compliancn no deubt lead to judges,
runing some of our schools. It alio could give children the
constitutional right o refuse to sttend school.
VICTIM hE!:TlTU'ﬂON—A MEANINGLESS PROMISE .
What good i1 a right t6 restitution when s many victima are,

* harmed by criminals who can’t payP (Ever been hit by an .

uninsured motorist?) Bexdes, victims already bave the righl
to collect from criminals who csn pay. et
PROPOSITION 8—A POLITICAL' PLOY.
As professionals, wa kiiow oitr criminal Justice system needs
mﬂﬁxﬂy writtem, tough, constitutional laws lnd procedures.
Pﬂrpﬁuanlhnnmofd:ue It makes it harder to convict
ludmcndleulppelh.md udllr.mnnchms
‘In tha

legal system.
It may be good llun,lmtullb-dhw
PLEASE, VO'!‘E NO'ON FRDPOSTI‘ION G
RICHARD L. CILBERT °
) m:lmr‘l'ob&m!y " ] o
STANLEY M, RODEN . '
. Mic‘drfm'rﬁnumﬁanfr

TEBRY COCGIN
+ Momber of the Armeenbly, 85th Distréct
- Chairman, Committer on Criminal Justios

.

LAW ENFORCEMENT SUPPORTS PROPOSITION &
tion 8 has been endorsed by more than: 230 palice

Proposi .
chiefs, shoriffs and district sttomneys. lthnlhelupportn{' LN

more than 30,000 rank-and-Ais police officers.

Senior Assistant Atiorney General George- Nicholson, W

chief architect of the Victims' Bl of Rights and o former
murder prasecutor, has called Proposition 8 “the most effed-’
tive anticrime program ever proposed o hielp the forgotten
victima of crime.”,
ANTICRIME LEGISLATIVE LEADERS -
SUPPORT PROFOSITIONS . .

Praposition 8 coauthar Acsemblywoman Carol Hallstt says,
"A generation of viedms have beern ignored by our Legisla-
mrethmhtnl.he;\mlyCﬂmind] Committee.
Propndunnahkuthehmdmﬂ: the palice and puty them

the criminals, where they belong.™

" Rebuttal 1o Argument Agam:l Pmpnsitmn 8- T

‘ THE PEOPLE SUPPORT: PROPDS]TION 8

Throughout Cn]lfornh. hundreds of thousands of your fal-
low citizens carried and signed petitions ta place this vital
Initintive on the ballot. Many of thesé people have lost family

.- member or are themsalves vicHms of erim

But tlwylrennlcn]y\dcﬂmufcﬁmu lheylre \dcﬁmscf«
syl!em—lhe liberal reformers, lm‘ﬂmt

our criminal justice
. judgel and behaviar modific do-gooders- who
herdemed criminals

again snd agaln o victimize the innocent.
It's tima {0 restors justice to the sysem.
VOTE YES FOR VICTIMS' RICHTS
VOTE YES ON PROPOSITION B

PAUL CANN
Propanant, Victims" Bl of Bights .

Arguments priniad on this page ow the opinfons of the authan aod have nol been checked for scourscy by sy official agenay

[Sept. 1982]
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UNGER v. SUPERIOR COURT 681
102 Cal.App.3d 681; 162 Cal.Rptr. 611 :

[Civ. No. 47927. First Dist,, Div. Two. Feb. 27, 1980.]

SAMUEL UNGER, Pctltloncr, V.

THE SUPERIOR COURT OF MARIN COUNTY, Respondent
MARIN COUNTY DEMOCRATIC CENTRAL COMMITTEE,
Real Party in Interest.

SuMMARY

A candidate for election as a member of the governing board of a
community college district sought review by extraordinary writ of the
dismissal of his mandamus petition seeking to enjoin a county central
committee of a political party from indorsing or supporting candidates
for the nonpartisan office on the ground the committee’s activities vio-.
lated Cal. Const., art. II, § 6, providing that judicial, school, county and
city offices shall be nonpartisan.

The Court of Appeal denied relief on the ground the election had
already taken place, but held that the explicit and unqualified language
of Cal. Const., art. 11, § 6, prohibits a political party and, in particular,
a county central committee of a political party, from indorsing, support-
ing, or opposing a candidate for the office of governing member of the
board of a community college district, a nonpartisan school office
within the meaning of the constitutional provision, in any election. The
court held the prohibition did not infringe on freedom of speech or asso-
ciation, or the right of suffrage. (Opinion by Miller, J., with Taylor,
P. J., and Rouse, J., concurring.) .

HeapnoTES

Classified to California Digest of Official Reports, 3d Series

(1) Constitutional Law § 7—Operation and Effect—Mandatory, Direc-
tory, and Self-executing Provisions.—Cal. Const., art. I, § 26,
providing that constitutional provisions are mandatory and pro-

(Feb. 1980]
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hibitory, unless by express words they are declared to be other-
wise,” applies to all sections of the Constitution alike and is

. bmdmg on all branches of the state government, including courts,
in their construction of the provmlons of Cal. Const,, art. II, § 6,
which prov1de that’ _|ud1c1al school, county and city ofﬁces shall be
nonpartisan.

(2) Elections § 1—Nonpartisan Offices—Constitutional Prohibition.—
The explicit and unqualified language of Cal. Const., art. II, § 6,
providing that judicial, school county and cxty offices shall be non-
partisan, prohibits a political party and, in particular; a county
central committee of a political party, from indorsing, supportmg,
or opposing a candidate for the office of member of the governing
board of a commumty college district, a nonpamsan school office
within the meaning of the constitutional provision, in any election. .,

~Such prohibition does not infringe on freedom of specch OT 2850Ci-
ation, or restrict the right of suffrage. The- prov151ons of Cal,
Const., art. II, § 6, are self-executing, and will be given effect
without  implementing leglslatmn Legislative inaction cannot
quahfy constltutlonal provisions capable of self-execution whose
language adcquately sets forth the rule through which the duty
imposed may be enforced. Moreover, the constitutional grant con-
stitutes a restramt on the law-making * powers of the state, and
legislative cnactments ‘contrary to-its provisions are void.

[See Cal.Jur.Bd .Electxons,§ 118 Am.Jur.2d, Elcctnon, 117.}

(3) State of California § 10— Attorney General—Oplmnns.——Although

opinions of the Attorney General, whois charged with the duty to

" “enforce the law, are entitled to great weight, they are not control-
ling as to the meaning of a constitutional provision or statute.

CoUNSEL
Lynn 5. Carman for Petitioner.
No appearance for Respondent.

Herbert G. Hawkins and Hawkins & Petersen for Real Party in
Interest.

[Feb. 1980}
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102 Cal.App.3d 681; 152 Cal.Rptr. 611

OPINION

MILLER, J.—In this extraordinary writ proceeding, we consider
whether article II, section 6 of the California Constitution prohibits a
county central committee of a political party from indorsing, supporting
or opposing a candidate for-a.school office. | . ’

Article I1, section 6 of the California C,bvnstitutiop, provides: “Judicial,
school, county, and city offices shall be nonpartisan.”

The salient facts aré undisputed. Petitioner Samuel Unger is a resi-
dent and registered -voter of the County of Marin and was a duly
qualified candidate on the ballot for election as a member of the gov-
erning board of the Marin Community College District at the
November 6, 1979, election. On or about.September 1, 1979, real party
in interest Marin County Democratic Central Committee, a county cen-
tral committee created pursuant to Elections Code section 8820 et seq.,.
invited all registered Democrats who were candidates for the governing
board of the district to attend a.September 6, 1979, meeting of -the
county central committee to seek the indorsement of the county central
committee for the office -and to.apply for financial assistance.! Peti-
tioner neither attended the meeting nor.sought the endofsement or assis-
tance of the county central committee. On September 6, 1979, the
county ‘central committee did in fact indorse four registered Democrats
(out of six registered Democrats, four registered Republicans and three
registered Independénts) fof the vacancies on the governing board to be
filled at the November 6, 1979, election. The county central committee
subsequently sent letters to unsucéessful applicants, publicly announced
the indorsement of the four candidates, and planned to make “small” fi-
" nancizal contributions to the candidates it had indorsed.

On September 12, 1979, petitioner filed a verified petition in respon-
dent court seeking relief by mandate or by injunction to enjoin the
county central committeé from indorsing or supporting candidates for
the nonpartisan office of member of the governing board of the district
in the forthcoming November election and in all future elections for
such nonpartisan office on the ground that the county central commit-

'Section 8500 et seq. of the Elections Code contains provisions governing the organi-
2ation, operation, and functions of that political party known as the Democratic Party .
ol California. Similar provisions exist for the Republican Party of California (§ 9000 et
seq.}, the American Independent Party of California (§ 9600 et seq.), and the Peace
and Freedom Party of California (§ 9750 et seq.).

[Feb. 1980)

308




684 UnGER v. Superior CourT
102 Cal.App.3d 681; 162 Cal.Rpir. 61}

tee’s activities violated article II, section 6 of the California

- Constitution and section 37 of the Elections Code.? Petitioner alleged

that the conduct of the county central committee was causing great and
irreparable injury to him in his capacity as resident, registered voter
and candidate for the governing board of the district, an injury which
was continuing and for which he had no plain, adequate or speedy

remedy other than in the proceeding instituted by him.

On September 27, 1979, respondent court sustained a demurrer to
the action without leave to amend and ordered that the action be dis-
missed.3 Although the order of dismissal is a final judgment (Code Civ.
Proc., § 581d) which is appealable {Code Civ. Proc., § 904.1), peti-
tioner sought review by extraordinary writ, contending that appeal was
not an adequate remedy in that hé needed relief prior to the November
6, 1979, election. The issue of the absence of an.adequate remedy in the
ordinary course of law hag been determined by the Supreme Court in
its order directing the issuance of an alternative writ of mandate to be
heard before this court. (Brown v. Superior Court (1971) 5 Cal.3d 509,
515 [96 Cal.Rptr. 584, 487 P.2d 1224].)

In its return to the alternative writ, real party does not deny that it
had engaged in the conduct objected to by petitioner; real party con-
tends that ifs conduct'was in conformance with accepted practice which
it believed to be proper. Real party has submitted declarations attesting
to the fact that the county central committees have been openly indors-
ing and supporting candidates for nonpartisan office for many years.

'The declarations show that the practice is widespread in the San Fran-

cisco Bay Area.? :

2Section 37 of the Elections Code provides: “*Nonpartisan office’ means an office for -
which no party may nominate a candidate. J udicial, school, county and municipal of-

" fices are nonpartisan offices.”

3The demurrer was based on two grounds: (1) that the complaint did not'stal_c 8
cause of action, and (2) that the complaint was uncertain. ’

The declaration of Agar Jaicks, chairman of the Democratic Central Commitiee for
the City and County of.San Francisco, avers that the San Francisce central-commitlee
has been indorsing and actively supporting candidates for the nonpartisan offices of
mayor, board of supervisor, board of education, community college board and judge
since 1967. The declaration of Sal Bianco, chairman af the Santa Clara County Demo-
cratic Central Committee, avers that the Santa Clara County central commitlec has
been indorsing candidates for nonpartisan offices since 1972. The declaration of Mary
Warren, chairperson of the Alameda County Democratic Central Committee, avers
that over the past § years the Alameda County central committee has indorsed at least

‘" [Feb. 1980
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Before examinipg the provisions of article II, section 6 of the Consti-
tution (added to the Const. as § 5 in 1972 and renumbered § 6 in
1976), we note that the Constitution furnishes a rule for its own con-
struction. (1) That rule, unchanged since its enactment in 1879, is
that constitutional provisions are “mandatory and prohibitory, unless by™
express words they are declared to be otherwise.” (Art. I, § 26, Cal.
Const.)* The rule applies to all sections of the Constitution alike and is’
binding upon all branches of the state government, including this court,
in its construction of the provisions of article II, section 6. (State Board
of Education v. Levit (1959) 52 Cal.2d 441, 460-461 [343 P.2d 8].):

Section 26 of article I “not- only commands that its provisions shall
be obeyed, but that disobedience of them is prohibited. Under the stress .
of this rule, it is the duty of this court to give effect to every clause and .
word of the constitution, and to takecare that it shall not be frittered
away by subtle or refined or ingenious speculation. The people use plain
language in their organic law to express their intent in language which
cannot be misunderstood, and we must hold that they meant what they
said.’. . [Citation.]” (State Board of Education v. Levit, supra, at
p- 460, italics added.) ' '

Applying the foregoing rule of constructiosn; the language. of the con-
stitutional provision is plain, explicit and frée from ambiguity. “There is
n0 necessity or opportunity to resort to judicial construction to ascertain
its meaning. When the facts in any particular case come within its pro-
visions it is the duty of the court to apply and -enforce it.” (French v.
Jordan (1946) 28 Cal.2d 765, 767 [172 P.2d 46].)

It cannot be denied that the office for which petitioner was a candi-
date was a “school” office .within thé meaning of the constitutional
provision. “Nonpartisan” is defined as “not affiliated with or committed
to the support of a particular political party: politically independent. ..
viewing matters or policies without party bias. . .held or organized with
all party designations or emblerns:absent from the ballot. . .composed,
appointed, or elected without regard to the. political party -affiliations of
members, .. " (Webster’s New Internat. Dict. (3d ed. 1965).) :

100 candidates for the nonpartisan offices of supérvisor, city council member, school
board member and judge.

5Present section 26 of article 1 appcared: as section 22 théreof in the Constitution of
1879. It was repealed and readopted, as section 28 but otherwise unchanged, by vote of
the people on November 5. 1974: on June 8, 1976, it was renumbered as sectien 26.

{Feb. 1980)
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(2) In light of the foregoing, we hold that the explicit and unguali-
fied language of article II, section 6 prohibits a pdlitical party and, in
pamcular, a county central committee of a political party, from indors-
ing, -supporting, or opposing a candidate for the office of governing
member of the board of a commumty college district, a nonparusan
school office within the meaning of the constitutional provision, in any
election.® -

Real party acknowledges that it is prohibited by the “Truth in En-
dorsements Law” (Elec. Code, § 11700 et seq.) from indorsing,
supporting, or opposing any candidate for nomination for partisan office
in the direct primary election, but suggests that if the doctrine of
expressio unius est exclusio alterius is applied, section 11702 consti-
tutes the sole limitation upon its activities, and that it may part:mpatc
in nonpartisan elections.”

We do not agree. Former article II, section 2-1/2; in whlch the
“Truth in Endorsements Law finds its genesis, expressly empowered
the Leglslaturc to regulate’ the rhanner in which political parties could
participate in the direct primary election. (Cal. Democratic Council v.
Arnebergh (1965) 233 Cal.App.2d 425 [43 Cal.Rptr. 531].)% Reason-
able regulation pursuant to such a constitutional grant in order to
prevent evils which fomierljr had been prevalent does not infringe on
freedom of -speech or association guaranteed by-'the federal ‘and state
Constitutions (Cal. Democratic Council v. Arnebergh, supra, at p. 429,
petn. for hg. den.; app. dism. for want of a substantial federal question,
382 U.S. 202 [15 L.Ed.2d 269, 86 S.Ct. 395]), nor does such regula-
~ tion, even to the extent that it excludes parties and mdmduals from

6Section 19 ol‘ thc Elccuons Code provides that “‘Election® means any election, in-
cluding e primary which is provided for under the provisions of this code.”

7Section 11702 of 1he Electiont Code provides: “The state convention, state central
commitiee, and the county central committee in ‘each county are the official governing
bodies of a party qualified to participate in the direct primary election. The stale. con-
vention, state central committee, and thé county central committee in each county shall -
not endorse, support, or oppose, any candidate for nomination by that party for parti-
san office in the direct primary election.” Any registered voter may apply 1o the
superior court for a réstraining order or injunction in the event of a violation of this
chapter. (Elec, Code, § 11706:)

8{n 1963, at the time the “Truth in Endorsements Law" was enacted, former-article
[1, section 2-1/2 provided that "[t]hc legislature shail have the power...to delermine
the tests and conditions upon which electors, political parties, or orgamzatmns of elec-
lors may participate in any...primary election,” Former article 11, section 2-1/2 was
repealed November 7, 1972, and superseded by article I1, section 5 which provudes in

relevant part [t]hc chxslature shall provide for primary elections for partisan
offices. .

[Féb. 1980)
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participating in primary elections under certain conditions, restrict the
constitutional right of suffrage. (Communist Party v. Peek (1942) 20
Cal.2d 536, 544-545 [127 P.2d 889]._)9

In a nonpartisan election, “the party system is not an integral part of
the elective machinery and the individual's right of suffrage is in no
way impaired by the fact that he cannot exercise his right through a
party organization.” (Communist Party v. Peek, supra, at p. 544.) The
evils of partisanship in certain offices are well illustrated in Moon v.
Halverson (1939) 206 Minn, 331 [288 N.W. 579, 581-582, 125 ALR.
1041] (conc. opn. of Loring, J.). No constitutional provision was at is-
sue in Moon; here, by constitutional command, the People have directed
that certain offices shall be nonpartisan. The provisions of article II,
section 6, unlike the provisions of former article II, section 2-1/2, are
self-executing; these provisions will be given effect without implement-
ing legislation. (Chesney v. Byram (1940) 15 Cal.2d 460, 463'{101 P.2d
1106); Taylor v. Madigan (1975) 53 Cal.App.3d 943, 950-952 [126
Cal.Rptr. 376].)!° Although the Legislature may enact legislation to
implement a self-executing provision of the Constitution (Chesney v.
Byram, supra, at p. 463), “*“(ilt is not and will not be questioned but
that. . .it is not within the-legislative power, either by its silence or by
direct enactment, to modify, curtail or abridge this constitutional :
grant.” [Citations.]"” (Flood v. Riggs (1978) 80 Cal.App.3d 138, 154 °
[145 Cal.Rptr. 573).) : . _ ' .

Legislative inaction can in no manner qualify constitutional provi-
sions capable of self-execution whose language adequately sets forth the
rule through which the duty imposed may be enforced. (Flood v. Riggs,
supra, at p. 155.) Moreover, the corstitutional grant constitutes a re-
straint upon the law-making powers of the state, and legislative
enactments contrary to its provisions are void. (Sail'er Inn., Inc. v.
Kirby (1971) 5 Cal.3d .1, 8 [95 Cal.Rptr. 329, 485 P.2d, 529, 46
A.L.R.3d 351]) : ' "

Real party has acknowledged that it is bound: by section 11702 of the Elections
Code (ante, at p. 686, and fn. 7), which is not here under attack (see People v.
Cruicher (1968) 262 Cal.App.2d 750, 752-753 (68 Cal.Rptr. 904], but see Abrams v.
Reno (S.D.Fla. 1978) 452 F.Supp. 1166, a decision of a lower federal court by which
this court is not bound (People v. Bradley (1969) 1 Cal.2d 80, 86 (81 Cal.Rptr. 457,
460 P.2d 129])). :

%A constitutional provision may be said 1o be seif-executing “if it supplies a suffi-
cient rule by means of which the right given may be enjoyed and protected, or the _duty
impased may be enforced.” (Chesney v. Byram, suprd, at p. 462; Taylor v. Madigan,
fupra, at p. 950, fn. 3.)

[Feb. 1580]
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We also disapprove the opinion of the Attorney General relied upon
by real party (59 Ops.Cal. Atty.Gen. 60 (1976)) to the extent that it is
inconsistent with the constitutional mandate herein expressed. (3)
Although opinions of the Attorney General, who is charged with the
duty to enforce the law, are entitled to great. weight, the opinions of the
Attorney General are not controlling as to the meaning of a constitu.
tional provision or statute. (Smith v. Municipal Court (1959) 167
Cal.App.2d 534, 539 [334 P.2d 931].)

Because this case poses a question which is of broad public interest, is
likely to recur, and should receive uniform resolution throughout the
state, we have undertaken to resolve the issue raised by petitioner even
though an event occurring during its pendency would normally render
the matter moot. (Zeilenga v. Nelson (1971) 4 Cal.3d 716, 719-720 |94
Cal.Rptr. 602, 484 P.2d 578].) Although we have concluded that peti-
tioner’s complaint stated a proper cause against the demurrer, it is
obvious that by reason of the election of November 6, 1973, having
taken place, this court cannot grant the reliefl sought by petitioner
(Kagan v. Kearney (1978) 85 Cal.App.3d 1010, 1014 [149 CalRptr.
867]; Gold v. Los Angeles Democratic League (1975) 49 Cal. App.3d
365, 372 [122 Cal.Rptr. 732]), and we deem it unlikely that real party,
having been apprised of this decision, will repeat the conduct which pre-
cipitated this proceeding.

The alternative writ, having served its purpose, is discharged, and the
peremptory writ is denied. All other relief sought by petitioner is
denied.

Taylor, P. J., and Rouse, J., concurred.

A petition for a rehearing was denied March 28, 1980, and the opin-
ion was modified to read as printed above. Petitioner’s application for a

hearing by the Supreme Court was denied May 22, 1980. Mosk, J., and
Newman, J., were of the opinion that the application should be granted.

[Feb. 1980]
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PORTEN v. UNIVERSITY OF SAN FRANCISCO - 825
64 C.A.3d 825; 134 Cal.Rptr. 839

[Civ. No. 38930, First Dist., Div. Four. Dec. 14, '1976.1

MARVIN L. PORTEN, Plaintiff and Appellant, v.
UNIVERSITY OF SAN FRANCISCO, Def‘endam and Respondent

SuMMARY

The trial court dismissed a cause of action after a demurrer to the
complaint was sustained without leave to amend. The complaint sought
damages against an in-state university arising out of the university’s claimed
misconduct in disclosing to the State Scholarship and Loan Commission
the grades plaintiff had earned at an out-of-state university before
transferring to the local university. (Superior Court of the City and"
County of San. Franc1sco No. 689956 Charles S Peery, Judge)

The Court of Appeal reversed with chrecuons to overrule the general
demurrer. The court held that, while the complaint did not state a cause
of action for the public disclosure of private facts about plaintiff, the
communication not being to the public in general, the complaint did
state a cause of action under, Cal, Const,, art. I, § 1, as amended in 1972
to protect the right to privacy. The court declared that elevation of the
right to be free from invasions of pnvacy to constitutional stature was’

- apparently-intended to expand the right and to give a cause of action for
the improper use of information, properly obtained for a specific
purpose, for another purpose, or the disclosure of the information-to a

third party. (Opinion by Chnsnan, J., with Caldecott, P. L ,.and Rathgan,
J., concurring.)

[Dec. 1976]
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HEADNOTES

Classified to California Digest of Official Reports, 3d Series

a)

2)

Privacy § 8—Actions—Pleading—Public Disclosure of Private
Facts.—The tort of public disclosure of private facts about plaintiff
requires ¢communication to the public in general or to a large
number of persons, as distinguished from communication to one
individual or to a few.- The interest to be protected is individual
freedom from the wrongful publicizing of private affairs and
activities. that are outside the relm of legitimate public concern.
Hence, a complaint seeking damages: against a university in this
state arising out of the university’s claimed misconduct in disclosing
to the State Scholarship and Loan Commission the grades plaintiff
had eamed at an out-of-state university before transferring to the
university does not state a cause of action for the public
disclosure of private facts.

[See CalJur3d, Assault and Other Wilful Torts, § 119; Am.
Jur.2d, Privacy, §§ 26, 42.]

Privacy § 3—Nature and Extent of Right—Constitutional Provision.
—ZElevation of the right to be free from invasions of privacy to

- constitutional stature, by amendment of Cal. Const., art. L, § 1,

3

)

apparently wis intended to exparnd the right of privacy.

Privacy § 3—Nature and Extent of Right—Constitutional Provision
as Self-executing.—The constitutional right to privacy con-
tained in Cal. Const., art. I, § 1, is self-exécuting and confers a
right of action on all Californians for. invasions’ of privacy, not
merely by the state, but by anyone.

Privacy § 8—Actions—Pleading—Improper Use of Information
Obtained for Specific Purpose—A complaint seeking damages
against a local university arising out of the university's claimed
misconduct in disclosing to the State Scholarship and Loan
Commission the grades plaintiff had earned at an out-of-state
university before transferring to the local university adequately
stated a cause of action for invasion of privacy under Cal. Const,
art. I, § L.

[Dec. 1976]
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(5) Pleading § 15—Construction—On Appeal—As Abandoning Theory
‘ of Complaint.—The policy of the law is to construe pleadmgs
liberally to the end that cases will be tried on their merits, rather

than be disposed-of on technicalities of pleadings. Thus, plaintiff®s

complaint was not defective becduse. the legal'theory' was first -

labeled by him “breach of confidential relationship, where it
stated a cause of action for an asserted “invasion of privacy” "bya
local university, in dnsclosmg to a scholarshxp comaniission the
grades plaintiff had earned at an out-of-state university.

CdUNSEL
Marvin L. Porten, in pro. per,, for Plaintiff and Appellant.

Low, Ball & Lynch and David R. Vogl for Defendant and Respondent.

0 OPINION

CHRISTIAN, J.—Marvin . L Porten appeals from a Judgment of
dismissal rendered after a demurrer to his complamt was sustained
without leave to amend..Appellant’s comp[amt prayed damages agamst
respondent Umversxty of San Francisco arising.out of the university's
claimed misconduct in disclosing to the, State Scholarship and Loan
Commission the grades appellant had earned at Columbia Umversxty
before transferring to the University of San Francisco, Appellant alleged
that he had sought and received assurances from the university. that his
Columbia grades would be used only for the purpose of evaluatmg ‘his
application for admission, that they would be kept confidential and that
they would not be disclosed to third parues without appellant’s authori-
zation. It is also alleged that the State Scholarship and Loan Commission
did not ask the university to send appellant’s Columbia University
transcript and that' the comm:ss:on dld not have a need for that
transcript.

Respondent’s demurrer is to be treated as admitting the truthfulness of
all properly pleaded factual allegations of the complaint, but not
contentions, deductions or conclusions of fact or law, (See White v. Davis

[Dec. I9761_|
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64 C.A.3d 825: {34 Cul.Rpir. 839

(1975) 13 Cal.3d 757, 765 [120 Cal.Rptr. 94, 533 P.2d 222); Serrano v.
Priest (1971) 5 Cal.3d 584, 591 [96 Cal.Rptr. 601, 487 P.2d 1241); Daar v.
Yellow Cab Co. (1967) 67 Cal.2d 695, 713 [63 Cal.Rptr. 724, 433 P.2d
732].) The legal effect of the facts alleged in the complaint is a question

of law. (Hendrickson v. California Newspapers, Inc. (1975) 48 Cal App 3d .

59, 61 [121 Cal, Rptr 429] Code Civ. Proc, §589)

L4

According to Prosser, the courts have recogmzed four distinet forms of
tortious invasion of privacy: (I) the commercial appropnatxon of the

plaintifi’s name or likeness (codified in California in 1971 in Civ. Code,
§ 3344, subd. (a)); (2) intrusion upon the plaintiff’s physical solitude or
seclusion; (3) publicity which places the plaintiff in a false light in-the
public eye; and (4) public disclosure of true, embarrassing private facts

about the plaintiff. (Prosser, Torts (4th ed.) § 117, pp. 804-814; see also

Johnson v. Harcourt, Brace, Jovanowch, Inc. (1974) 43 Cal. App 3d 880,
887 [118 Cal.Rptr. 370].)

. In discussing the right of privacy as it relatesto the public disclosure of
private facts, Prosser states: “Some limits of this branch of the right of
privacy appear to be fairly well marked out. The disclosure of the private
facts must be a public disclosure, and not a private one; there must be, in
other words, publicity.” (Prosser, Torts, supra, § 117, p. 810.) (1) Ex-
cept in cases of physical intrusion, the tort must be accompanied by
publicity.in the sensé of communication to the public’ in general or fo a
large number of persons as dlsungulshed from one individual or & few.
(Schwariz v. Thiéle (1966) 242 Cal:App.2d 799, 805 [51 Cak:Rptr. 7671.)

The gravamen of the tort is unwarranted publication of intimate details S
of plaintiff’s private life, (Coverstone v. Davies (1952) 38'Cal.2d 315, 322,
323 [239 P.2d 876); Schwartz v. Thiele, supra, 242 Cal. App 2d at'p. 805.)

The interest to be protected is mdw1dual freedom from the wrongful
publicizing of private affajrs and activities which are outside the realm of

legitimate public conicérn.' (See Coverstone v. Davies, supra, 38 Cal2d at =~

p- 323; Stryker v. Republic Pictures Corp (1951) 10‘8 Cal. App.2d 191, 194
[238 P.2d 670]) o

In this case, thé university’s disclosure: of‘ the Colurnbla transcnpt to .,

the Scholarsh:p and Loan Commission was not a communication to the
public in general or to a large number of persons as distinguished from a

communication’ to an individual or a few persons. Therefore, the -

university is correct in its contention that appellant’s complaint fails to

[Dec. 1976]
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state’a cause of action based on the so-called *public disclosure of
private facts” branch of the tort of invasion of privacy.

Appellant argues however that his complaint states a cause of action
under the privacy provision added to the state Constitution in 1972.
Section 1 of article I of the California Constitution provides:

“[Inalienable Rights]

SecTiON 1. All people are by nature free and independent and have
inalienable rights. Among these are enjoying and defending life and
liberty, acquiring, possessing, and protecting property, and pursuing and
obtaining safety, happiness, and privacy.” (Italics added.)

The new language was first construed by the California Supreme
Court in White v. Davis, supra, 13 Cal.3d 757: “the full contours of the
new constitutional provision have as yet not even tentatively been
sketched, . . .” (White v. Davis, supra, at p. 773, see also Valley Bank of
Nevada v. Superior Court (1975) 15 Cal.3d 652, 656 [125 Cal.Rptr. 553,
542 P.2d 977].) ‘

(2) The elevation of the right to be free from invasions of privacy to
constitutional stature was apparently intended to be an expansion of the
privacy right. The election brochure argument states: “The right to
privacy is much more than ‘unnecessary wordage.’ It is fundamental to
any free society. Privacy is not now guaranteed by our State Constitution.
This simple amendment will extend various court decisions on privacy io
insure protection of our basic rights.” (Cal. Ballot Pamp. (1972)
p. 28.)! (Italics added.) -

(3) The constitutional provision is self-executing; hence, it confers a
judicial right of action on all Californians. (White v. Davis, supra, 13
Cal.3d at p. 775.) Privacy is protected not merely against state action; it is
considered an inalienable right which may not be violated by anyone.?

1in White v. Davis, the Califonia Supreme Court pointed to the election brochure
argument as the only legislative history available in construing the constitutional
amendment. In footnote 11 at page 775, the court stated: “California decisions have long
recognized the propriety of resorting te such election brochure arguments as an aid in
consiruing legislative measures and coastitutional amendments adopted pursuant to a
vote of the people. (Sce, e.g., Carter v. Com. on Qualifications, etc. (1939) F4 Cal.2d 179,
185 [93 P.2d 140]; Beneficial Loan Society, Lid, v. Hoight (1932) 215 Cal. 506, 515 ]!
P.2d 857); Story v. Richardson (1921) 186 Cal. 162, 165-166 [198 P. 1057, 18 A.L.R. 750];
fn re Quinn (1973) 35 Cal.App.3d 473, 483-486 (110 Cal.Rptr. 881].)"

“The language of the election brochure argument refers to “effective restraints on the
informaiion activities of governmeni and business.” (Cal. Ballat Pamp, (1972)

P 26.)
{Dec. 1976)
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(See Annenberg v. Southern Cal. Dist. Council of Laborers (1974) 38
Cal.App.3d 637 [113 Cal.Rptr. 519); 26 Hastings L.J. 481, 504, fn. 138
(1974).)

The California Supreme Court has stated that the privacy provision is
directed at four principal “mischiefs”: “(1) ‘government snooping’ and
the secret gathéring of personal information; (2) the overbroad collection
and retention of unnecessary personal information by government and
business interests; (3) the improper use of information properly obtained .
for a specific purpose, for example, the use of it for another purpose or
the disclosure of it to some third party; and {4) the lack of a reasonable
check on the accuracy of existing records.” (White v. Davis, supra, 13
Cal.3d at p. 775.) The White case concerned the use of police undercover
agents to monitor class discussions at a state pniversity. In ruling on the
sufficiency of a complaint, challenging the legality of such a practice, the
Supreme Court found that a cause of action had been stated on the basis
that the practice threatened freedom of speech and association and
abridged the students’ and teachers’ constitutional right of privacy. The
White court noted that the police surveillance operation challenged there
epitornized the kind of governmental conduct which the new constitu-
tional amendment condcmns (See White v. Davis, supra, 13 Cal3d at
p-775.) 3 .

“Appellant’s complaint obviously involves a far different factual
situation from that before the court in Whire; appellant contends that the
allegedly unauthorized transmittal of his Columbia-University transcript
to the State Scholarship and Loan Commission “falls within the
proscribed third “mischief’—*the improper use of information properly
obtained for a specific purpose, for example, the use of it for another
purpose or the disclosure of it 1o some third parzy * (White v. Davis, supra,
13 Cal.3d 757, 775.) (Italics added.) ‘

It should be noted that former section 22504.53 of the Education Code
A (m effect during the events in issue here) provided:

“§ 22504 5.

“No teacher, official, employee, or governing board member of any
public or private community college, college, or university shall permit
access to any written records concerning any particular pupil enrolled in

3{Repealed by Stats. 1975, ch. 816, § 5.)

[Dec. 19‘,76]
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'the school in any class to any person except under judicial process unless
the person is one of the following:

“(a) Either parent or a guardian of such pupil.

“(b) A person designated, in wntmg, by such. pupil if he is an adult, or
by either parentor a guardlan of such pupil if he isa mmor

“(c) An officer or employee of a pubhc, private, or parochial school
where the pupil attends, has attended, or intends to enroll,

“(d) An officer or employee of the United States, the State of California,
" or a <ity, city and county, or county seeking information in the course of
his duties.

“(e) An officer or employee of a pubﬁc or private guidance or welfare -
agency of which the .p'upil is a cliem‘..

“Restrictions unposed by this- section are not intended 'to mterfere with
the preparation and distribution-of community college, college and.
university student directories or with the furnishing- of lists of names,

addresses, and telephone numbers of community college, college and
university students to propnetors of oﬁ'—campus housmg Such restric-
tions are not intended to interfere with the giving of information by
school personnel concerning participation in athletics and other school

activities,. the winning of scholastic or other honors and awards,” and
other like information.

“Notwithstanding the restriction imposed by this sectign, a governing

board may, in its discretion, provide information to the staff of a-college,
university, or educational .research and development organization or
laboratory if such information is necessary to a research project or study
conducted, sponsored, ‘or approved by the college, university, or educa-
tional research and development organization or laboratory and if no
‘pupil will be identified by name in the' information submitted for
research. Notwithstanding the restrictions imposed by this section an
employer or potential employer of the pupil may be furnished the age
and scholastic record of the pupil and employment recommendations

[Dec. 1976]
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prepared by members of the school staff.”4 Moreover, recently enacted
federal and state statutes recognize a right of privacy in student records.
(See 20 U.S.C.A. § 1232 (Family Educational Rights and Privacy Act of
1974); see also Ed. Code, §§ 25430-25430.18.)3

(4) In view of the foregoing considerations and the broad language
of the California Supreme Court in White to the effect that the new
constitutional provision protecting privacy. is aimed at curbing “the
improper use of information properly obtained for a specific purpose, for
example, the use of it for another purpose or the disclosure of it to some
third party,” the allegations of appellant’s complaint, which for present
purposes must be deemed true,® state a prima facie violation of the state
constitutional right of privacy. At trial, of course, the university may
contest any of the. allegations of the complaint as well as show some
compelling public interest justifying the transmittal of the Columbia
transcript to the commission. (See White v. Davis, supra, 13 Cal3d at
p. 775; see also Loder v. Municipal Court (1976) 17 Cal.3d 859 [132
Cal.Rptr. 464, 553 P.2d 624]; 64 Cal.L.Rev. 347, 352 (1976).)"

4Subdivision (d) of former seclion 22504.5 of the Education Code prowdes thal
colleges shall ﬁerm:t access to student records to officers or empldyees of the Stafe of
California seeking information in the course of their duties. It cannot be determined
from the record on appeal whether an, officer or employee of the State Scho]arshlp and
Loan Commission, in the proper course ‘of his duties, sought Porten’s complete
undergraduate transcript. If this were shownto'be the case, as scems possible,-appeliant’s
invasion of privacy action might well.be disposed of upon a motion for summary
judgment.

5This new legls]auon p:rmns accesg 10 student re_cords without student consent whén
given to agencies or, organizations in connection with a student’s application for; or
rcce4pt of, Enancial aid. (See 20 USCA.§ 1232g. subd. (b){1)(D); see also Ed.-Code,
§25430.15, subd. (b){3).). © - -

8]t should be noted that_former section 3[243 of. the Education Code (which was in
effect dunng the events leading 1o this action but was repealed by Stats. 1975, ch. 1270,
§ 5) provided that the State Scholarship and Loan Commission “map take into account
such facters as the following: :

“(b) Grades in thé total undergraduate program.” (ltalics added.) However, appel-
lant’s. complaint, here accepted as true, alleges that: *27. The California State
Scholarship and Loan Commission did not request that defendant send to'it plaintiff’s
. Columbia University transcript, nior did said ‘Commission havc 2 need for plaintifi’s
Columbia University transeript.”

"The election brochure argument states: “This right should be abrldged only when
there is compelling public need. Some information may remain as designated public
records but only when the. availability of such information is clearly n lhr. publlc
mtcrest .

“The nght to pnvacy will not deslroy "welfare nor undermine any important
government program: It is limited by ‘compelling pubtic nccessxty and the publlc s need
to know.” (Cal. Ballot Pamp. (1972) p. 28)) :

[Dec, I9‘,76]
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(5) The university contends that the appeal is defective because
appellant has abandoned the theory of his complaint. Appellant’s legal
theory was first labeled by him “breach of confidential relationship.”
Although the complaint may not be 2 model pleading, the policy of the
law is to construe pleadings liberally to the end that cases will be tried on-
their merits rather than disposed of on technicalities of pleadings.
(Taylor v. § & M Lamp Co. (1961) 190 Cal.App.2d 700, 703 [12 Cal.Rptr.
323]; Code Civ. Proc, § 452.) Mistaken labels and confusion of legal
theory are not fatal; if appellant's complaint states a cause of action on
any theory, he is entitled to introduce evidence thereon. (See Barquis v.
Merchants Collection Assn. (1972) 7 Cal.3d 94, 103 {101 Cal.Rptr. 745,
496 P.2d 817); Lacy v. Laurentide Finance Corp. (1972) 28 Cal.App.3d
251, 256-257 [104 Cal.Rptr. 547]; Taylor v. S & M Lamp Co., supra, at
pp- 704, 712.) An action cannot be defeated merely because it is not
properly named. (Taylor v. S & M Lamp Co., supra, at p. 712.)

The judgment is reversed with dlrectxons to overrule the general
demurrer.

Caldecott, P. J,, and Rattigan, J., concurred.

' [Dec. 1976)

323







816 Laguna PusLisHING Co, v,
GoLpeEN RAIN FouNDATION
131 Cal.App.3d B16; 182 Cal.Rpur. 813

[Civ. No. 20650. Fou’rth Dist., Div. Two. May 18, 1982.]

LAGUNA PUBLISHING COMPANY, Plamtlﬁ' and Appellant, v.
GOLDEN RAIN FOUNDATION OF LAGUNA HILLS Deféndant
and Respondent.

. SUMMARY .

i A newspaper pubhsher that had been prevented from making unsoli-
cited distributions by private carrier of its gweaway Jiewspaper in a

private residential community. ﬁled a complamt agamst the corporatlon‘

© that owned the sidewalks, streets, and other commorn areas m the com- * -

munity and the publisher of another s;mllar giveaway newspaper, in
which it sought damages and an m]unctlon against excludmg its news-
paper from the community. Plaintiff alieged it had been ‘deprived by
such exclusion of its constitutionally protected rights of freedom of
. speech and press and that it was entitled to damages by reason of the
violation of Cal, Const., art. 1, § 2, and under the federal Civil Rights
Act (42 U.S.C. § 1983). It also alleged a cause of action under the
Cartwright Act (Bus. & Prof. Code, § 16720) against defendants for
their alleged conspiracy.:in restraint of trade in excluding plaintifl’s
~ newspaper from the communlty After a tnal by jury, judgment was en-. -
tered against- plaintiff. The jury. also aWarded defendant publisher::
- compensatory and -exemplary damages on_ its cross-compl’aint‘ ‘against
~ plaintiff. (Superior Court of -Orange County, No 207112 Walter W
Charamza, Judge.)

. The Court of Appeal reversed the judgment insofar as’it denied

plaintifi’s application for an injunction with directions to enter judg-
ment granting the application on terms and conditions set forth in the
opinion. The court further directed the trial court, on due application. of
plaintiff, to try, with a jury if requested, the issue whether plamnﬁ’ suf-

[May 1982]
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fered any damages caused by its exclusion from the community in
violation of its free speech and free press rights, and issues as to wheth-
er plaintiff was entitled to any damages under the Cartwright Act. The
court struck, as unsupported by the evidence, a determination of the tri-
al court to the effect that only owners or occupants of real property in
the community or their invitees had been authorized to enter since the
community’s inception. The judgment on the cross-complaint was af-
firmed. The court held that ‘the discriminatory action of defendant
owner of the common areas in denying plaintiff distribution rights it
had afforded for many years to defendant rival publisher was an uncon-
stitutional deprivation of plaintifs free speech and free press rights
under Cal. Const., art. I, § 2. Tt further held that the trial court proper-
ly ruled that plaintiff had neither pleaded nor proved a right to
damages under the federal Civil Rights Act. However, the court held
that a direct right to sue for damages accruing from plaintiff’s exclu-
sion arose under Cal. Const., art. I, § 2, and that a predicate for
recovery of such damages was provided by Civ. Code, §§ 1708, 3333,
relating to noncontractual injuries ahd the measure of damages there-
for. In conclusion, the court held plaintiff was entitled to consideration
of its claims of conspiracy to unreasonably restrain trade or commerce
in viclation of Bus. & Prof. Code, § 16720, and damages arising there-
from. (Opinion by McDanijel, J., with Gardner, J.,* concurring.
Separate concurring and dissenting opinion by Kaufman, Acting P. J.)

HEADNOTES

Classified 10 California Digest of Official Reports, 3d Series

(1) Constitutional Law § 57-—First Amendment and Other Fundamen-
tal Rights of Citizens—Scope and Nature—Freedom of the
Press—Distribution of Newspapers in Private Residential Com- -
munity.—In an action by the publisher of a giveaway commercial
newspaper against a corporation that owned all the streets, side-
walks, and other common areas of a private residential commumty
and the publisher of another similar giveaway newspaper, in which
plaintiff alleged that the conduct of defendant owner in preventing
unsolicited carrier distribution of plaintiff’s paper in the communi-
ty infringed on its rights to free speech and freedom of the press,

*Retired Presiding Justice of the Court of Appeal sitting under ahmgnmem by the
Chairperson of the Judicial Council.
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(2)

)

the trial court erred in denying plaintifl an injunction against such
conduct, where the record showed, that for many years defendant
owner had permitted defendant pubhsher to make unsolicited de-

liveries of -its paper to residents of the community, Defendant

awner, in the exercise of its private property rights, could choose to
exclude all gweaway, unsolicited newspapers from the community.
However, in view of the prcferred status of the rights of free
speech and free press exlstmg undcr Cal. Const., art. I, §°2, it im-
permissibly dlscnmmated against plaintiff, when acting with the
implicit sanction of the state’s police power behind it, and without
authority from the residents of the community, it excluded pldin-
tiff from the community, after having chosen to permit defendant
publisher to make unsohcucd dehverles thereln

[See Cal.Jur.3d, Constltutlonal Law, § 247, Am. Jur 2d, Consu-
tutional Law '§ 520.]

Civil R:ghts § 8—Actlons——Restnctlons on Freedom of Press—
Federal Civil Rights Act—Exclusion of Giveaway Newspaper From
Private Residéntial Community,—In an action by the publisher of a
giveaway commercial newspaper against a corporation that owned
all the streets, sidewalks, and other common areas of a private resi-
dential comhmunity and the publisher of another similar giveaway
newspaper, in which plaintiff alleged that the conduct of defendant
owner in preventing unsolicited carrier distribution of plaintiff’s

- paper in the community mfrmgcd on ‘its rights to free speech and

freedom of the press, the trial court pioperly ruled that plaintiff .
neither pleaded nor proved a right to damages under.42 U.S.C.
§ 1983, which provides for recovery of ddmages against any person
“who, under color of any statute, ordinance, regulation, custom or

' usage, of any State ... subjects, or causes to be subjected, any

citizen of the United States ... to the deprivation of any rights,
privileges, of imimunities securcd by the Constitution and laws of
the United States.” There was no deprivation of any right, privi-
lege, or immunity secured by the Constitution and laws of the
United States. Though “state action™ was present in plaintiff’s ex-
clusion, plaintiff “established impermissible discrimination solely
with reference to its free-speech, free-press rights secured under
the California Constig{tion.

Constitutilonal Law § 55—First Amendment and Other Fundamen-
tal Rights of Citizens—Scope and Nature—Freedom of Speech and

[May |932]
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()

Expression—Abridgement—Right to Damages.—In an action by
the publisher of a2 giveaway commercial newspapéer against a cor-

“poration that owned all the streets, sidewalks, and other common

areas of a prwate residential commumty and the publisher of an-
other similar giveaway newspaper, in which plaintiff alleged that
the conduct of defendant owner in preventmg unsolicited carrier
distribution of plaintiff’s paper in the community infringed on its
nghts to free speech and freedom of the press, the trial court'erred
in foreclosing plaintiff’s nght to present evidence of damages it
sustained as allegedly arising from the unconstitutional exclusmn
of its newspaper from the commumty A direct right to’ sue for
damages accruing from plamtlff’s exclusion arose under Cal

Const., art, I, § 2. Furthermore, since the constitutional violation

arose from plaintiﬁ"s discriminatory exclusion with the implicit
sanction of state action behind such exclusion, a predicate for re-
covery of money damages was provided by Civ. Code, § 1708,

which provides that “every person is bound, without contract, to
abstain from injuring the person or property of another, or infring-.
ing upon any of his rights,” and the provision of Civ. Code, § 3333,

that the measure of damages for a breach of an obligation not aris-

ing from contract is the amount which will compensate for all

detriment proximately caused thereby. :

Monopolies and - Restraints of Trade § 10—Under Cartwnght
Act—Remedies of Individuals—Damages—Conspiracy to Discrimi-
nate Against Newspaper Publisher.—In an action for damages by a
newspaper publisher, prevented from unsolicited distribution by
private carrier of its commercial, giveaway newspaper in a private
residential community, against a rival newspaper and a corporation
that owned all the streets, sidewalks, and other common areas in
the community, in which the record established constitutionally
impermissible discrimination in favor of the rival newspaper and
against plaintiff, the trial court.erred in ordering plaintiff not to
advert in the jury's presence to any deprivation of its constitutional
right to freedom of the press due to exclusion of its newspaper
from the community. Moreover, the matter of the exclusion.of the
newspaper should have been considered by the jury under such
instructions as would have enabled it to decide whether the exclu-
sion was the result of conduct by defendants that constituted a
combination of acts by two or more persons to unreasonably re-"
strain trade or commerce in violation of the Cartwright Act (Bus
& Prof. Code, § 16720), and whether as the result of any such vio-

[May 1982])
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lation plaintiff received irjuries to its business so as to be entitled
to compensation in accordance with Bus. & Prof. Code, § 16750.

COUNSEL .
W. Mike McCray for Plaintiff and Appellﬁnt.
Pacht, Ross, Warne, Bernhard & Sears, Michael D. Koomer, Scott Z.

Zimmermann and Carol A. Schneiderman for Defendant and
Rcspondent ; -

OriNION

McDANIEL, J.—In this case we decide that it violated the plaintiff’s
free-speech, free-press rights secured under article I, section 2 of the
California Constitution when unsolicited, live-carrier delivery of plain-
tiff’s giveaway newspaper was made’ the object of discriminatory
exclusion from Rossmoor Leisure World by defendant Golden Rain
Foundation of Laguna Hills. The extent: to which'plaintiff is entitled to
damages, if any, beyond injuri’étiVe relief lifting such exclusion, must be
resolved at a new trial of issues ag later deﬁncd

The action in the trial court was brought by Laguna Publlshmg Com-
pany (plaintiff) against assorted defendants after plaintiff’s give-away
newspaper, the Laguna News Post, was excluded by way of a denial of
entry into Rossmoor Leisure World for unsolicited, free delivery to the
residents of Leisure World a prwate reSIdennal walled commumty
where only resident-approved access is pcrmltted throu gh guarded secu-

"rity gates. The defendants named included Golden Rain Foundation of
Laguna Hills (Golden Rain), the entity which ﬁnally decided to exclude:
plaintiff’s newspaper from Leisure World, and which owns the streets,
sidewalks, and other common areas w1th1n its boundaries for the benefit
of its residents. Also named as a defendant was Golden West Publlshmg :
Corp. (Golden West), publisher of the Leisure World News, a give-
away type newspaper which /s and for years has been accorded the ex-
clusive privilege of entry into Leisure World for free, unsol:clted
delivery to its residents. :

[May I932]
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The fourth amended complaint upon which the case went to trial, un-
dertook to plead several theories of entitlement to relief. Plaintiff
alleged that Golden Rain and Golden West had engaged in a conspir-
acy in restraint of trade, violative of the Cartwright Act, and that
Golden West had also engaged in certain conduct against plaintiff vio-,
lative of the Unfair Trade Practices Act.

For its part, Golden West cross-complained. against plaintiff and its
principal, Vernon R. Spitaleri, alleging the latter’s violations of the
Cartwright Act, the Unfair Trade Practices Act, in addition to other
conduct allegedly amounting to unfair competition under the common
law.

The respective claims noted were all tried to a jury which resolved
the issues raised by the complaint against the plaintiff and resolved
those raised by the cross-complaint in favor of Golden West. The latter
was awarded $5,000 compensatory and $50 000 excmplary damages.

Otherwise, and of central importance here,: the plamtrﬁ' asserted that
the exclusion- of its- newspaper from: Leisure World constituted a depri- |
vation of its free speech and free press.rights secured to. it under either
the federal of state -Constitutions. Based on such assertion, plaintiff
prayed for an injunction to lift such'exclusion and for money damages
either under the federal civil rights statute, 42 United States Code sec-
tion 1983, or on the basis of a claimed “self-executing” modality under
article I, 'seétion‘_ 2, of 'the California Constitution.

Proceduraily, the manner in whrch the constitutional issues were pre-
sented and resolved was somewhat complex Nine morths before trial,
the court granted a dcfcnsc motion that certain. isgues of fact be deemed
without substantial controversy.. Thcy are: , ’

“1. Lelsure Wor]d of Laguna Hills lS a private residential housing
project, consisting of dwelling units, streets, mamtenance and other
facilities. . }

“2. All of the real property within Leisure World is privately owned
and is used only for private purposes.

“3, Leisure World is not open to the general public.

{May 1982)
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“4, Entry into Leisure World is restricted to authorized persons who
must pass through gates guarded by private security guards.

5. Since the inception of Leisure World i 1964, only the owners or
occupants of real property within Leisure World, or their mwtees have
been authorized to enter Leisure World,l1!

“6, There are no busincss districts or commercial facilities or areas
such a§ stores, shopping centers, office buildings, or the like within Lei-
sure World, nor have there ever been any such districts, areas, or
facilities therein.

“7. Begmmng in late 1967 and continuing to date, plaintifl has been
denied permission to enter Lexsure World.for the purpose of delivering
~ its’ newspapers by carrier boy on an unrequested basis,”

Item 8, argued as a part of such motion to the effect that exchision of
the Laguna News-Post from Leisure World did not Violate plaintiff’s
‘constitutional rights, was excepted from the order granting the motion.
However, the court did grant a later defense motion for an order that
plaintiff refrain, in the presence of the jury, from making any reference
to its claim of free speech abridgement.

The net legal effect of the later order was the same as if the court
had sustained a general demurrer to plaintiff’s theory of relief based
upon a claimed violation of its constitutional rlghts of free speech and
free press; hence, the jury trial of those issues arising under the respec-
tive allegations characterized as violations of the Cartwright Act and

‘the Unfair Trade Practices Act proceeded without recognition of the
claimed deprivation of plaintifl’s constltutlonal rlghts '

After the jury'brdught-in its verdict, the court, sitting in equity, took
further evidence on plaintiff’s application for an injunction and then de-
nied such application. In support of that denial, it made extensive
findings of fact and conclusmns of law. In this connection, it is appro-
priate to observe, in terms of extrinsic, observable evpnts, that there was
little if any conflict in'the cvidcnce The dispute between. the parties lay

lAll the evidence in the rccord i3 to the cantrary, and so No. 5 above will be ordered
stricken. The actual fact is that the Leisure World News was and at-all times has been
admitted te Leisure World without-any expression of assent or invitation by any resi-
dent of Leisure World whatsoever,
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in their divergent views of the legal consequences of thosé events which
all agree happened, and se the findings add nothing to aid our deci-
sional task in terms of the customary office fulfilled by findings of fact
as part of a record on appeal. In other words, the constitutional issue, as
defined hercinafter, is solely one of law with reference to which the jury
verdict and the court’s findings have no significance whatsoever. That
legal issue derives from the order in limine which emasculated plain:

v

tiff"s deprivation of constitutional rights theory. o

The 'plaintiff and the cross-defendants appealed from the judgment,
and, in the opinion filed in our initial effort to dispose of the appeal, we

‘held that plaintiff was entitled to an injunction by the terms of which it

would be accorded access to Leisure World on the same termis and con-’
ditions as those enjoyed by the Leisure World News. We held further
that plaintiff was entitled. to a limited new trial on those issues of fact
arising from its exclusion, solely in light of state statutes proscribing
conspiracies in restraint of trade, the same considered in light of plain-
tiff’s unconstitutional exclusion from Leisure World. Otherwise, the
judgment as it reflected the jury's verdict was affirmed.

Both defendants petitioned for rehearing. We granted those petitions;
the matter was reargued and submitted for decision.

While the case was under submission, ‘counsel for Golden West in-
formed us that the appeal against it would scon be dismissed.2 That has
occurred, and so only Golden Rain continues to oppose the appeal.

In the opinion filed following the first rehearing, we reached the same
result as the first time, i.e., reversing with directions: (1) to grant plain-
tiff’s application for equitable relief; and (2) to conduct a further trial
of the Cartwright Act issues in light of the unconstitutionality of plain-
tiff's exclusion from. Leisure World. Both sides again petitioned for -

‘h

0ur information supplied by counsel was that plainiiff had sold its newspaper to
Media General, a publishing company which had previously purchaséd the assets of
Colden West. In this cannection, we were further informed by counsel for plaintiff that
Laguna Publishing Company had nevertheless retained ownership of its causes of ac-
lion against both Golden Rain and Golden West; hawever, we were further advised
that Laguna Publishing Company, as a condition of the sale of its newspaper to Media
General. was required to negotiote a settlement with Golden West. _

Thereafter. we were informed that a settlement had been reached and that the supe-
rior court had confirmed it within the contemplations of sections 877 and 877.6 of the
Code of Civil Procedure. Fallowing these proceedings, the appeal as to Golden West
wus dismissed October 27, 1981
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rehearing, and both petitions were again granted. Thus, the matter is
once more before us for disposition.

THE CONSTITUTIONAL ISSUE

1

The complcmty of the ptoccdures in the trial court by which the con-
stitutional issue was presented and resolved has necessarily resulted in
prolix assignments of error relative to that issue. The,plamtxﬁ' contends
that the trial court’s ruling of December S, 1977, which precluded it
from arguing or in any.way, advertmg in the presence of the j jury to its
claim of constitutional deprivation was improper because Golden Rain’s
exclusion of plaintifi®s newspaper from Leisure World was tantamount
to state action which operated to abridge plaintiff’s nghts of free spéech
and free press. This contention procceds upon two theories under ‘which
the exclusion from Leisure World is characterized by plaintiff as 1mper— '
missible state action: (1) Leisure World is the legal equivalent of a
municipality under the “company town” cases; (2) Leisure World's de-
velopment and construction were accomphshed only as.a conscqucncc of
federally guaranteed financing, with the rcsult that lts actlons partake
of a public quahty

In our v1ew, it morc s1mply fram¢s the issue to ask,-on the undnsputed )
extrinsic facts presented by this record, if plaintiff’s free speech and
free press rights, secured under either the state or federal Constitutions,
were abridged by the actions of Golden Rain in excluding plaintifi's
employees from Leisure World and thereby preventing the unsolicited,

live carrier distribution of plaintif’s newspaper, the Laguna News-Post
to the residences in Lexsure World

e
The trial court reserved its ruling on any right to an injunction until

after the jury phase of the trial had been’ completed. That the trial
court eventually denied plaintiff’s application for an injunction, which

‘would have forced Golden Rain to cease its exclusion of the Laguna

News-Post from unsolicited, live carrier distribution within Leisure
World, necessarily indicates that nothing which the trial court received
in the way of evidence during the five-month, jury trial or during the.

‘additional period thereafter, during which 1t took -evidence, operated in
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its view to demonstrate any deprivation of plaintiff's constitutional
rights.

This observation is confirmed by certain of the trial court’s conclu-
sions of law reached after promulgating 23 paragraphs of findings
extending to over a dozen pages of the record. Such conclusions are; (a)
“Plaintiffl has no federal or state constitutional right to enter Leisure
World of Laguna Hills to distribute its newspaper by carrier to occu-
pants of dwelling units therein without any request or subscription .
therefor by such occupants™; (b) “Plaintiff has no federal or state con- .
stitutional right to enter Leisure World of Laguna'Hills to distribute its:
newspapers by carrier to the occupants of dwelling units without any re-
quest or subscription therefor by such occupants when Golden Rain
Foundation of Laguna Hills, acting within the scope of its authority, in
behalf of its members, has denied Plaintiff permission to enter to make
such distributjon.” ' o

In our view, those conclusions are wrong insofar as the state Consti-
tution 1s cqqce;néd._ As a consequence, plaintiff is entitled: to an
injunction which will terminate its exclusion from Leisuré World and
thus enable it to distribute its newspaper there upen the same terms and
conditions as the Leisure World News is now distributed therein,® sub-
ject nevertheless to such reasonable regulations as to time, place, and
manner as Golden Rain may élect to adopt.to regulate disposition of all
newspapers- within Leisure World. ' '

1

What then are the facts which are material to the question of wheth-
er plaintiff’s free speech and free press rights were abridged when it
was excluded by Golden Rain from distributing its unsolicited, give-
away newspaper to the residences of Leisure World? :
Before answering that question, we are constrained to observe again, °
_ despite the evidence presented to the court in the second, nonjury phase
of the trial, following which extensive findings were made, that on the

3F0I|owing the- filing of our initial opinion, it would not require mpch imagmauon' to
suppose that Golden Rain would undertake direcily or would authorize others to solicit
personally sach residénce in Leisure World for the purpose pf obtaining something in
writing-from ‘each, specifically requesting delivery of the Leisure ‘World News to that
residence. If Lhis were done, the import cf this decision would require that the same op-
portunity to solicit each residence in Leisure World be accorded to plaintiff.
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constitutional issue this is not an evidence case. The material, extrinsic
facts are not disputed. In effect, the trial court ruled as a matter of law,
without the need to resolve any issues of fact, that no constitutional de-
privation had occurred as a consequence of the exclusion of plaintiff’s
newspaper by Golden Rain from Leisure World.

From this perspective, we shall recite the undisputed facts which pro-
vide the basis for our reversal: Our factual recitation.of what we see to
have been significant in reaching our decision, of course, starts: with the

. several items settled nine months before trial as being without substan-
tial controversy, with the exception of course of No. 5 which is wholly
. without any evidentiary support in the record.

~ Supplementing the-six valid items noted, the record shows that the

* entire residential community of Leisure Werld, consisting of both con-
dominiums and cooperative, housing units, is comprised of roughly
contiguous groups of residents. sometimes referred to as “mutuals,”
These mutuals are also organized as nonprofit corporations and are re-
sponsible for the actual maintenance and preservation of the residential
property within their respectively defined areas. As already noted,
Golden Rain owns all the. common areas within Leisure World, includ-
ing the streets and sidewalks. As a conséquence, Golden Rain is
responsible for the maintenance and upkeep of these non-residential
areas for the benefit of all the residents of Leisure World. Al residents
of Leisure World are not members of Golden Rain. Its members must
apply for and be accepted for membership, such acceptance being sub-
ject to assuming certain financial obligations.

To accomplish their respective maintenance and upkeep objectives,
both the mutuals and Golden Rain early on contracted with yet another
legal entity to perform the-actual work functions. From 1964 to the end
of 1972 the entity with such contracts'was the Leisure World Founda-

-tion (hereinafter LWF), -and, since 1972, Professional Community
Management, Inc, IR R

“Because the delermination of the constitutional issue is and always has been an is-

. sue of law, both in the trial court and before us, we have now reached a point of

aggravated impatience with counsel for Golden Rain because 'of their dogged advocacy

on this point as illustrated by a statement in the current petition for rehearing, namely,

“The legal principles coined by the Court are constructed on the Court’s own indepen-

dent fact searching and drawing of inferences in" derogation of established ruies of

appellate review. As a consequence! the Court has become an advocate {or plaintiffi.”

* Such intemperate and wholly inaccurate assertions.are of no aid to us in the task of
. trying to decide a difficult case. ) ) .
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Although not a prescribed part of its duties under its contract with
Golden Rain, LWF, from the outset of its management of Leisure
World, published and delivered, unsolicited, to each residence therein a
community-type newspaper under thé banner of the Leisure World
News which Goiden Rain has steadfastly -described as a “house organ.”
LWF continued to do this until it sold the Leisure World News to de-
fendant Golden West, initially incorporated as' Birchall, Smith &
Weiner, Inc,, by the young men, who, as employees of LWF, had per-
formed the functlons necessary to get out the paper, mcludmg the salc
of advertising. '

During the beginning years of its publication by LWF, the Leisure
World News was a losing effort financially, Some of the costs of print-
ing and distributing the paper were defraycd by ‘the sale of advertising,
but in the earlier years of its publication the larger shiare of such costs
was borne as a direct expense by LWF. As time passed, this direct ex-
pense was increasingly offset by advertising revenues, but even’as late
as 1967 the deficit for an opetation which brought in"$138, 390 was still
$6,055, reflecting expenses of $144,445,

In 1967, the two young men who had been hll’Ed by LWEF to perform
the task of putting out the Leisure World News discussed with Edward
Qlsen, president of LWF, the posmblhty, while continying to work for
LWF, of their being accorded permission by their eriployer to publish’
for thclr own account a so-called “shopper” for distribution to persons
outside Leisure World.

Permission to launch the new venture was granted; thereupon Carlton
Smith and Richard Birchall commenced publication of the News Ad-
vertiser for circulation dutside Leisure World. Smith and Birchall were
allowed to maintain an office for.the News Advertiser in- the same
space provided them by LWF to enable themi to perform their duties in
putting out the Leisure World News, Advertising in the News Adver-
tiser was sold to many of the same businesses as those who bought
space in the Leisure World News. This advertising was 5old at the same
time by the same salesmen who rcpresented the Lmsure World News,

The consequence of this was that the Leisure World" News defrayed
and/or absorbed many of the expenses of Birchall, Smith & Weiner,
Inc., the firm eventually organized to publlsh the “outside™ publication
Whlch Smith and Birchall had been given permission by LWF to pub-
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lish while they continued to work for LWF in space provided for them.
Despite this increased overhead, the steadily increasing advertising Tey-
enue of the Leisure- World News brought in a net for it in 1971 of

$44,630 based on a gross of $318 616 : '

During .this mterval of time, i.e., from 1967 1hrough 1971 thc Lei-
sure World News was delivered. unsol1c1ted to all res1dences within -
Leisure World by LWF with the full knowledgc of and without any ob-
jection from Golden Rain. In: addition, such delwenes were. carried out
with a tacit understanding with Golden. Ram that no competing unsoli-
cited, give-away newspaper could be dlstnbuted within Leisure World
except by mail® L g :

As a consequence of the exclusive access accorded the Leisure World'
News by LWF, a meeting was arranged between publishers of three of
the area’s competing newspapers, including. plaintiff, on the .one side,
and Edward Olsen of LWF on the other, The basic complaint voiced to
Mr. Olseri was that Leisure World’s. management was subsidizing the =
News Advertiser; published by employees of LWF, while at the same
time refusing to allow it§ competitors-inside Leisure World except by. -
mail. Olsen responded to such ‘complaint by asserting that this policy of
LWF had been adopted and was being followed to allow LWF to re- -
coup the losses it had suﬁ"e.red dunng the earlier years in- pubhshmg the.
Leisure World News.s © - i :

5In the earljer pctmons of both defendents for rehearing this statement of fact in our
original uplmon was challenged as uhsupported by the record: Golden West argued that -
the jury’s verdict and the court's findings are to-the contrary, explicitly pointing oul
that the trial court found there was no conspiracy. That argument begs the question,
for such finding is based on_the prewous legal determmauon of the court that no con-
stitutional deprivation was involved ifi the exclision 6f plaintifl’s newspaper. ln any
case, the facts recited above do not'necessarily describe a conspiracy.
At the initial oral argument, Mr.-Watson, appearing for Golden West, referred us
-to pages 31-35 of Golden West's petmon for rehearmg as demonstrating by citations (o
thé record a refutation-that Mr. Qlsen had stated that the reason for the policy which
excluded a) give-away newspapers except the Leisuré ‘Warld News was to enable LWFE.
to recoup the'losses it had siffered-in earlier years. We have with exacting particularity
gone through the record cited by ‘Mr. Watson, apd otherwise, and can find nothing
which directly. contradicts the testimony of Mr. Moses at reportef’s h’anscrlpt volume
XXII, p. 5772, lincs 9-14. Jus( because Mr, Olsen testified that he did not recall what
was said 10 years earlier does not disprove the. Moses Lestimony. Moreover, we must
again paint-out that arguments about substantial evidence on this point are meaningless
because the court had ruled in /imine that.no. constltunonal nghx had been abridged by
excluding plaintiff’s newspaper. Accordmgly. the n:ccssary starting point in any analy-
sis of the constitutional issue is a’ hypothems which must ignore any fndings of fncl as
meaningless to this issue. -
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Beginning in 1972 there was a series of letters and other communica-
tions between Birchall, Smith & Woeiner, Inc., on the one hand, and
LWF on the other, the latter being represented by Edward Olsen, the
president, and Otto Musch, an accountant. No good purpose would be
served here to summarize all of the steps and the numerous communi-
cations utilized to develop a “record” in the corporate minutes of the
two entities. It is enough to state-that the end result was that Birchall, -
Smith & Weiner; Inc., purchased from LWF the Leisure World News
for $48,000, This price ‘was agreed'to-be paid at $1,000 per month for
only so long as the buyer elected to continue with publication of the

. newspaper, or until the 48 monthly payments had been made.

Referring again to-the net of '$44,630 earned by the Leisure World
News in calendar 1971, which accrued even though the Leisure World
News was absorbing certain'of the expenses of the newspaper published
by Birchall, Smith & Weiner, Inc., the record reflects, out of the mouth
of the president of LWF, that LWF realized and was well aware that if
the Leisureé World News could'not be-distributed inside Leisure World
on an unsolicited basis“it would .céase to be profitable. More: particular-
ly, Edward Olsen testified concerning: the agreement to sell the Leisure -
World News to Birchall; Smith' & Weiner; Inc; “that if the Leisure
World News could not be distributed inside. Lelsurc World ona permis-
sive basis, that Leisure World News would have no value ....” |

Otherwise, by the end.of 1972 during which the gross of Birchall,
Smith & Weiner, Inc., had grown to $559,112, Olsen and Musch had
orgamzed another corporat:on and had entered into contracts -with the
various mutuals and with Golden Ram to take over all the management’’
functions performed up to-that time by I.WE for the residénts of Lei--
sure World. This new corporation as earlier; noted is known as the
Professional Commumty Management Corporatlon

During this same hme the pressure continued fo 'mount from, other
publishers, inciuding the- pla.mtlff to gain access to Léisure World for
unsolicited carrier delivery. It is'a reasonable mference to be drawn
from the extrinsic facts that in response to that pressurg, under date of
March 30,1973, a written agreement was ‘entered into between Golden
Rain and Birchall, Smith & Weiner, Inc. (by then owned 51 percent by
the same persons who ownéd an interest in the ‘management company -
servicing Leisure World),” which provlded that Golden West would de-

7As a consequence of other litigation, the stock in Birchall, Smith & Weiner, Inc.,
tcquired by Olsen and Musch was later restored to Smith and Birchall.
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liver the Leisure World News to all of the residents of Leisure World,
This arrangement covered over 10,000 copies per week at an annual
rate of §$3,600. As a consequence, the unsolicited carrier delivery of the
Leisure World News'to all residences of Leisure World continued just
as before. However, a representation was then made to the competition,
including plaintiff, that the Leisure World News was being delivered in
compliance with the rules and regulations of Golden. Rain which re.
quired that newspapers could only be delivered by carrier within
Leisure World to subscribers. Nevertheless, the record fails to disclose
that any resident of Leisure World ever sought execution of the agree-
ment or even knew of its existence.

More particularly, as:stated in plaintiff’s opening brief, “[t]he Defen-
dants never asked permission of the residents to allow BIRCHALL, Smitn
& WEeINER, INC. to distribute and -the record is completely . void .of any -
evidence which showed that-{even] one resident of LEISURE WORLD OF
LaGuNa HiLLs ever requested that the LEISURE WoRrLD NEWS be deliv-
ered to them over the period of 1965 through the time of trial.”

Otherwise, on the fecord, it is doubtful whether the board of directors
of Golden Rain had authority to enter into the agreement providing for

unsolicited delivery of the Le1sure World News to all the resxdents of
~ Leisure World. .

We have already related that the board of directors of Golden Rain
on March 30, 1973, entered into a written agrecmcnt with the predeces-
sor of Golden West.by means of  which Golden Rain undertook on
behalf of all the residents of Leisure World to “subscribe” to the Lei-
sure World News for each of those residents.t

In our original opinion, we characterized this agreement as a “cos-
metic subterfuge,” and we remain persuaded that this is an accurate -
_.characterization-of the agreement.. To be more explicit in. disclosing our
reasons for this view of the matter, we note that the record includes
copies of both the articles of incorporation and bylaws of Golden Rain.

8There appears to be a dxsparlty of viewppint between the two defendints as to the
import of this agreement. Golden Rain in its earlier petition for rehearing stales,
“Nothing in the agreement designates the residents of Leisure World as ‘subscribers.””
On the other hand, Golden West in its pelition for rehearing quotes at length the testi-
mony of George Bouchard of Golden Rain to the effect that it was the intent of the
agreement 1o make the residents of Leisure World “subscribers” to the Leisure World
News. Otherwise, in the body of Golden West's petition for rehearing references are
made repeatedly Lo the “subscription agreement.” -
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These items are significant not only in what they show but in what they
do not show. Nowhere in either instrument is there delegated to the
board of directors of Golden Rain any. authority to decide what persons
or publications shall be afforded uninvited entry into Leisure World for
purpose of delivery to:the individual residences of Leisure World. Actu-
ally the subject is not dealt with at all. Co

In addition, the bylaws of Golden Rain, exhibit “J,” provide, in arti-
cle I, for two classes’ of membership in the corporation as well as for
qualification and admission to membership. Membership is not auto-
matic. A resident must apply for membership in a mutual and at the
same time for membership in Golden Rain. The :pértinent provision
states, “When a subscriber has been admitted to membership in a Mu-
tual and has paid an initiation fee as fixed and determined by the board
of directors, he shall be admitted to resident membership in the corpo-
ration, which membcrshlp shall be appurtenant to-his membcrshlp in
the Mutual.”

In going through exhibit “I,” the articles of incorporation, we noted
that attached to the original draft were certain amendments. Of interest
here is the fact that each amendment carried a recitation of the number
of members entitled to cast votes for the amendment. The latest amend-
ment constituting a part of this exhibit was dated February 8, 1971, at
which time 7,379 membcrs were entitléd to'vote and did consent to the
amendment. According to the record otherwise theré ‘were at the time
of the events heré material to this litigation some 20,000 residents of
Leisure World scattered throiigh 12,000 tesidences. From this it ap-
pears that a substantial number of residents of Leisure World were not
members of Golden Rain during the perlod here lnvolved

The consequence of all this, of course, is that Golden Rain purported
to “subscribe” to thé Leéisure World News on behalf-of a large number
of residents who not only had nor delegated any such authority to Gold-
en Rain in its articles and bylaws, but who in :fact were not even
* members of Golden Rain. In short, what Golden Rain undertook to do
by means of the March 30; 1973, agreement was presumptuous, if not
brazen, and therefore can fairly .be described as a “cosmetic
subterfuge.” ' I

In any event, in May of 1973, the plaintiff’s general manager sent a
letter to the presidents of each of the mutuals in Leisure World as fol-
lows: “Last November the News-Post submitted a request to the
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management of Leisure World to be allowed permission to distribute
the News-Post by carrier in Leisure World. We were promised that
each mutual board would be consulted at their December meetings and
we would have an answer within a month. 11] After a luncheon with
Robert Price and several telephone mqumes, we were told late in
March that our request was denied. Further inquiries have indicated.
that directors of the-various mutuals have néver been made aware of
our request. [1] We feel the management of Leisure World would pre-
fer not to have an independent local newspaper distributed in Leisure
World. Therefore they have made it as difficult as possible for us to dis-
tribute our newspaper, and we must go to the. considerable expense of
mailing to our readers. {] The News-Post has published news staries
that the management would ;prefer not to come to the attention of ‘the
residents. However, we do-not feel the residents of Léisure World want -
someone else to determine what they mlght read, It is unfair and dis-
criminatory to deny to-one newspaper. a prmlege that 'is granted to

another, even if the other newspaper can be controlled, [] We request : -

that your mutual board take our request under consideration, I would
be glad to appear before your board to answeér any qucstlons your direc-
tors might have. We believe their Judgments are more representative of
your residents and less influenced by the pressures of management. [f]
I will be anxious for your reply by mail or phone. All we want is a fair
shake.” ‘ :

In reply thereto the then president of Golden Rain wrote some four
months later; “[u]nder date of May 11, 1973, you serit a letter to the
Presidents of all Mutual Corporations within the community of Leisure-
World, Laguna Hilis. Since the subject matter of your letter relates.to
the community ‘as a whole, -all recipients of your letter are replying [by}
this letter. [1] Please be advised that cx1st1ng regulations have been,
since inception of Leisure World and reniain s0 at the present time,-that
delivery of newspapers within the community can be made by your

‘company, providing you abide by the community's rules, which present-
" ly include the privilege extended to your newspaper to have:carriers
deliver copies to each and.all of your subscribers. {f] You are therefore
permitted to deliver newspapcrs within Leisure World 50 long as you
abide by the above regulanon :

The letter was also mgned by the prcmdcnts of 11 of the mutuals. The
position of Golden West and Golden Rain, mamtamed from the time of
the agreement between Golden Rain and Birchall, Smith & Weiner,

“Inc., was that carrier delivery of the Leisure World News to every resi-
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dence in Leisure World was pcrmxtted by Golden Rain because each
such residence was regarded as a paid “subscriber” théreto by reason of
the March 30, 1973, agreement noted earlier.® In this ¢onriection, we
point out again that Golden Rain had neither legal nor ostensible au-
thority to act for any resident who was.not a member, and it is clear
from the record that not every resident of LCISUI'C World was a membcr
of Golden Rain. .

Othcrwise we are constrained to observe that there was a period of
at least six years, i.e., from 1967 to 1973, during which there was no
“subscription” agreemcnt and during whxch the Leisure World News
enjoyed a live carrier, exclusive access for give-away type newspapers
within Leisure World to. the exclusion of the Laguna News-Post and
other similar publications. This c1rcumstance was instituted.and en- |
forced by LWF, the publisher of the chsurc World News, while LWF
had a management contract with Golden Rain which apparently well
knew what was going on and suffered it to cofitinue. On this point, we
note once more that defendants argue that the arrangement with LWF.
was only an innocuous policy of Golden Rain to provide for a “house or-
gan.” In light of such argument, we find it significant that it was
Edward Olsen himself, president of LWF, and not someone from Gold- .
en Rain with whom a representative of plaintiff met in an effort to
break the exclusion. Moreover, it was Olsen who stated that the exclu-
sive access allowed the Leisure World News was @ “policy ‘explicitly
adopted by LWF to tecoup its earlier losses sustained in publishing the
Leisure World News. In this connection, whllc Golden Rain may . have
owned the stréets and sidewalks within Leisure World, it was LWF

which employed the security personnel which enforced the exclusion-it .. -

had 1nst1tuted wlth no exception thereto taken by Golden Ram

Nevertheless, 'soon after thc letter. last quoted above. was recewed
this litigation was begun .
oo .
Refernng to Golden Ram 5 currcnt petition for rehearmg, we note
that a vigorous argument is agam made that the Leisure World News is
a “house organ” quite different in its content and purpose from those
give-away type newspapers, including plaintiff’s, which have been ex-
cluded. While this may be true in a sense, it conveniently overlooks the
compelling feature of the Leisure World News and of those excludcd

9See footnote 8 where we rel’errcd to the testimony of George Bouchard to this
effect. :
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which is the same, namely their advertising content. More exactly, we
are not here concerned with why the Leisure World News was admitted
to Leisure World, i.e., even if as a “house organ,” but why plaintifi’s
newspaper was excluded, :

Whether the Leisure World News is or is not a “house organ” has no
. significance as a fact for consideration in reaching our decision. On the
contrary, it was the similarities of the Leisure World News and plain-
tiff's newspaper which were what spawned. this litigation and
necessarily provide.the basis for its resolution. In other words, what is
significant is that the Leisure World News carries adverlising and-that
it is the only give-away type newspaper carrying . advertising which
reaches the huge audience comprised of the residents of Leisure World.
It is a competitor for the advertising dollar which retailers spend in this
area of Orange County, and. the fact that it has a captive audience of
20,000 affluent people whom advertisers are trying to reach is an over-
riding factor which no amount of sophistry emphasizing that the
Leisure World News is a “house organ” can evade. The consequences of
this fact are both dramatic and decisive in.guiding our approach to a
decision in this case. To resort to the overwarked cliche, “the bottom
line,” here it-is $1,873,204, which represents the gross revenues of the
publishers of the.Leisure World News who started with an initial in-
vestment of $1:000 and in just 10.years built their business to one with
the almost $2 million gross noted. No doubt good management played
an important part in this success story, but exclusive access of the ad-
vertising in the Leisure World News to the residents of Leisure World
must be regarded as having played a decisive part in this success, even
by the most-begrudging advocate. In a word, the plaintifi’s newspaper
and the Leisure World News are identical insofar as they play their
roles in competing for the local advertising dollar. Moreover, it was
plaintiff’s exclusion from the opportunity to compete for these advertis-
ing revenues which raised this dispute, and, parenthetically, it was this
theory which plaintiff was precluded from presenting to the jury in its
‘constitutional proportions.

To summarize, then, it emerges clearly from the foregoing synopsis
that in the first instance, i.e., from 1964 up to May 1, 1972, after which
the management company, LWF, sold the Leisure World News to de-
fendant Golden West (then Birchall, Smith & Weiner, Inc.), that
LWF, with the tacit concurrence of Golden Rain, distributed the Lei-
sure World News to all residences within Leisure World by live carrier
.on an unsolicited basis. Beginning in 1967, the same year in which Bir-
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chall et al,, started up their “shopper,” LWF, with the tacit concurrence
of Golden Rain, excluded from Leisure World all other give-away type
newspapers, including plaintiff’s, except those to which the residents of
Leisure World had subscribed.

From May 1, 1972, to March 30, 1973, during a time when the presi-
dent of the management company was also a shareholder in defendant
Golden West, the same arrangement continued, and the Leisure World
News was accorded-exclusive live carrier circulation privileges within
Leisure World to the exclusion of plaintif©s newspaper. On the latter
date, an agreement was entered into which purported, at least in the
view of George Bouchard, a member of the Board of Directors of Gold-
en Rain, to make all the residents of Leisure World “subscribers” to the
Leisure’ World News and thus to place it arguably within the same
category as other newspapers delivered within Leisure World on a sub-
scription basis. This position was taken notwithstanding that all
residents of Leisure World were not then members of Golden Rain.

The facts are clear, Plaintiff was purposéfiilly excluded from Leisure
World, and this opérated to foreclose plaintiff’s opportunity to commu-
nicate its advertising to the residents of Leisure World, notwithstanding
that the Leisure World News, a similar publication, in that it catried -
advertising, was afforded that opportunity. This alignment of competi-
tive factors must be viewed in light of the fact that Golden West within -
L0 years after its predecessors became operative with a $1,000 invest-
ment was able to generate gross advertising revenue of $1,873,204.
(1) Whether or not the curtailment of plaintiff’s opportunity to com-
municate with the residents of Leisure World under these precisely
defined circumstances and thereby to be denied an equal chance to
compete for those revenues was an abridgement of its constitutional
rights of free speech and free press is the threshold question which we-
must address. ' :

v

Before proceeding with efforts to answer this question, we hasten to
note that such efforts have been undertaken with a full awareness that -
any constitutional issue necessarily arises in the arena of a contest be-
tween the citizen and his government. Thus, the basic issue .in many
cases involving a claimed deprivation of constitutional rights is whether
or not so-called state action is present. So it is here, and historically, the
free speech, private property cases have fallen generally into two
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groups. The first group is comprised of the company town cases de-
scending from Marsh v. Alabama (1946) 326 U.S. 501 [90 L.Ed. 265,
66 S.Ct. 276], which involved an individual who was arrested for at--
tempting to sell religious publications on the streets of a privately
owned company town, Chickasaw, Alabama. In the litigation which was
finally resolved in the Supreme Court of the United States, it was de-
termined that the action of the company in excluding private
individuals from exercising their free speech r:ghts on the streets of. the
company town was unconstltutmnal

Without going into an extensive récitation of the rationale of the de-
cision, it is enough for our purposes here to observe that the high court
looked upon the company town as tantamount to a municipality. This
imputation imported the concept of state action of a kind proscribed un-
der the Fourteenth Amendment, for the exercise of free speech cannot
be limited by a true municipality. On this latter proposition, reference is
made to Van Nuys Pub. Co. v. City of Thousand Oaks (1971) 5 Cal.3d
817 [97 CalLRptr. 777, 489 P.2d 809], which struck down a city ordi-

"nance which prohibited- unsolicited delivery to private residences of
preciseiy the same kind of newspaper as publishcd by 'plaintiff.

Plamuﬂ' relies heavﬂy on certam language in Marsh in argiing that
its exclusion from Leisure World amounted to, state action, entitling it
not only to injunctive relief but aﬂ"ordmg it a further claim for damages
arising under 42 United States Code section 1983. However, even
though resourceful in -its arguments by analogy, ‘plaintiff has not per-
suaded us that Leisure World is a company town for: purposes of
resolving the free speech, discrimination issue. There are no retail busi-
nesses or commercial service establishments in Leisure World, It is
solely a concentration of private residences, together with supporting re-
«creational facilities, from which the public is-»rigidly barred. However,
the peculiar attributes of Leisure World which in many-ways approxi-
mate a mumcnpahty bring it conceptually'closé to characterization as-a
company town, and such attributés do weigh in our dccmaon as will be
tater discussed.

The other line of free speech, private property cases is that involving
regional shopping centers, which, for our purposes, starts with Diamond
iv. Bland (1] (1970) 3 Ca] 3d 653 [91 Cal.Rptr. 501, 477 P.2d.733]; fol-
lowed by Lloyd Corp. v. Tanner (1972) 407 U.S. 551 [33 L.Ed.2d 131,
192 8.Ct. 2219], which’ ]ed to Dzamond v. Bland [F1] (1974) 11 Cal.3d
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331 [113 Cal.Rptr. 468, 521 P.2d 460)]. In the Diamond cases, which
were an outgrowth of an exclusion from a San Bernardino regional
shopping center of solicitors of signatures for an antipollution initiative,
the court ultimately held, because the plaintiffs had effective, alterna-
tive channels of communication with the public, and because the
solicitation activities bore no relationship to the shopping center activi-
ties, that it was permissible to exclude the plaintiffs. The court said,
“[u]nder these circumstances, we must conclude that defendants’ pri-
vate property interests outweigh plaintiffs’ own interests in exercising
First Amendment rights in the manner sought hereln " (Diamond v..
Bland [II), supra, 11 Cal.3d 331, 335.)

However, that is not the last word on the subject. More recently, the
California Supreme Court, acting expressly under the California Con-
stitution, reversed its position on the regional shopping center, doing so
in Robins v. Pruneyard Shopping Center (1979):23 Cal.3d 899 [153
Cal.Rptr. 854, 592 P.2d 341). In Pruneyard, on facts strikingly similar
to those in Diamond, the court ruled that the exercise of: free speech
nghts unrelated to the customary commercial activities conducted with-
in a privately owned, regional shopping center cannot be prohibited by
the shoppmg center, provided the free speech activity does not intérfere
with or impinge in any way upon such customary commercial actw:ty

The Pruneyard case was appealed to .the United States Supremc
Court, which, recently, handed down its opinion. (Pruneyard Shopping
Cen!er v. Robins (1980) 447 U.S. 74 [64 L.Ed.2d 741, 100.8.Ct.
2035] ) The United States Supreme Court decided that our state Con-
stitution could provide more expansive rights of free speech than that .
provided by the federal Constitution, and that the state Constitution in
affording these expanded free speech rights, as announced in Prune:
yard, does not import a violation of the shopping center owner’s or ten-
ants’ property rights under the Fifth or Fourteenth Amendments to the
United States Constitution.

Because the public is not invited but excluded from Leisure World,
and because we read Diamond [I] and Pruneyard to reach the results,
they do primarily because of this feature of unlimited -public access,
notwithstanding the stated basis for the decision of the United States
Supreme Court in Lloyd Corp. v. Tanner, supra, 407 U.S. 551, we have
concluded, while such cases are of no direct assistance, that they do de-
fine certain concepts for us to build on in reaching our decision here.
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Pruneyard is an intriguing decision. Our Supreme Court decided that
plaintiffs’ free speech rights as guaranteed by the state Constitution had
been abridged when they were excluded from a regional shopping cen-
ter, and it did so without ever once discussing or even impliédly dealing
with the phenomenon of state action except in its discussion of Lloyd.

Proceeding from this perception of Pruneyard’s content, it could be
argued that the decision, by implication, stands for the proposition, in
California, that a private individual can be held to have violated the
state constitutional rights of another, at least the latter’s free speech
rights. However, we do not choose to interpret Pruneyard that broadly,
leaving it to the Supreme Court itself to do so if Pruneyard actually
was intended to extend the notions of state constitutional law into such
an unexplored salient.

It is enough to conclude here that Pruneyard, by reason of its empha-
sis on the unrestricted access to the shopping center accorded the
public, held that the limitations upon plaintiff’s free speech rights were
impermissibly proscribed under a rationale closely approximating that
developed in Marsh. In other words, because the public had been-invir-
ed on to private property, they would be deemed.as remaining clothed
with their free spcech rights secured under the state Constitution for so
long as the exercise of those rights did not impinge on.the property
rights of the merchants deing business in the shopping center, all with
the result that any attempted curtailment of those rights imported the
implicit sanction of state actlon

Otherwise, to emphasize the d;gmty of the nght of free speech under
. the California Constitution, Pruneyard drew upon language from Agri-
cultural Labor Relations Bd. v. Superior Court (ALRBY (1976) 16
Cal.3d 392 [128 Cal.Rptr. 183, 546 P.2d 687], that “all private proper-
ty is held subject to the power of the government to regulate its use for
the public welfare.” (Jd. at p. 403.)

This ALRB case was further invoked to announce, “*We do not mini-
mize the importance of the constitutional guarantees attaching to
private ownership of property; bit as long as 50 years ago it was al-
ready “‘thoroughly established in this country that the rights preserved
to the individual by these constitutional provisions are held in subordi-
nation of the rights of society. Although-one owns property, he may not
do with it as he pleases any more than he may act in' accordance with
his personal desires. As the interest of 'society justifies restraints upon
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individual conduct, so, also, does it justify restraints upon the use to
which property may be devoted. It was not intended by these constitu-
tional provisions to so far protect the individual in the use of his
property as to enable him to use it to the detriment of saciety. By thus
protecting individual rights, society did not part with the power to pro-
tect itself or to promote its general well-being. Where the interest of the
individual conflicts with the interest of society, such individual interest
is subordinated to the general welfare.”™ {Agricultural Labor Relations
Bd. v. Superior Court, supra, 16 Cal.3d at p. 403, ,..)" (Robins v.
Pruneyard Shopping Center, supra, 23 Cal id 899, 906 )

Pruneyard, in further reliance on the ALRP case, observes “that the
power to regulate property is not static; rather it is capable of expansion
to meet new conditions of modern life. Property rights must be ‘“rede-
fined in response to a swelling demand that ownership be responsible
and responsive to the needs of the social whole. Property rights cannot
be used as a shibboleth to cloak conduct which adversely affects the
health, the safety, the morals, or the welfare of others.™ (16 Cal.3d. at
p. 404, quoting Powell, The Relationship Between Property Rights and
Civil Rights, supra, 15 Hastings L.J. at pp. 149-150.)” (Jd. at pp 906- .
907.)

To this we add that the gated and walled community is a new phe-
nomenon on the social scene, and, in the spirit .of the forcgoing pro-
nouncement, the mgenulty of the law will not be deterred in rcdressmg
grievances which arise, as here, from a needless and exaggerated insis--
tence upon private property rights incident to such' communities where
such insistence is irrelevant in preventing: any meaningful encroachment
upon private property rights and results in a pointiess discrimination
which causes serious financial detriment to another.

L}

This observation suggests that the facts of the case before us include
two additional ingredients not found in the Pruneyard mix. While the
public is not invited into Leisure World, Leisure World in many re-
spects does display many of the attributes of a municipality. That is to
say, although the public generally is not invited, there is substantial
traffic into Leisure World of a variety of vendors and service persons
whom the residents of Leisure World do invite in daily to accommodate
the living needs of a community this large. By this we mean to refer to
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plumbers, electricians, refrigeration repairmen, painters, United Parcel
deliverymen, to name a few, plus the carriers of newspapers to which
the residents have subscribed.

The other mgred:ent noted is the exclusion of plaintiff while the Lei-
sure World News has been” ‘accorded unrestricted entry by Golden Rain
even though no individual resident has invited in the Leisure World
News. Suppose Golden Rain had undertaken to impose on the residents
of Leisure World a rule that only one particular plumber would be al-
lowed to enter Leisure World to perform’this kind of service. If such an
effort were made by Golden Rain, the discrimination would be apparent.
to anyone, not to mention its lumtatlon on the remdents frecdom of
choice. ) g

Thus, the question arises as to whetler the factor of discrimination is
significant. To answer this qucstlon, there is*a’ line -of constitutional
cases involving discrimination which .does open the .door to -decision
here. Just as we have interpreted Pruneyard, these cases do find “state
action” present in an analogous way as an-element affecting decision
where there is actual or even threatened enforcement by state law in aid
of dtscrzmmatory conduct. That concept-is central, for instance, to the. .
decisions in the so-called lunch-counter cases. Equally important. to our
analysis here there is a. suggestion in Lloyd itself that such concept
would even apply in federal. First- Amendment cases. And why not?
Surely the First" Amendment shares equal dignity with the Fourteenth

Turning then 1n this. context to. Lfoyd Cnrp 'v. Tanner, supra’,'407
" U.S. 551, that case.was a so-called shopping center case in which the

respondents undertook to dxstnbute “handbills in t“nc interior mall area - -

of petitioner’s large, privately owned, regional shopping center. Just as
in Pruneyard, private security guards invited thc respondents to-repair *
.to the adjoining public streets to distribute their literature. Respondcnts“ '
did so and then sought an injunction against their exclusion, claiming a
violation of their First Amendment rights. The Supreme Court of the .
United States reversed the Judgment which granted respondents the in-
junction they sought and, in so doing, held that there had been. no
dedication of pétitioner's privately owned and opcrated shopping center
to public use so as to entitle respondents to exercise-any First Amend-
ment rights therein unrelated to the shopping center’s operations. The .
case further held that pctmoner s'property did not lose its private. char-
acter and its right to protection under the Fourteenth Amendment
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merely because the public ‘had generally been invited to come into the
premises for the purpose of doing busmess with petltloner s tenants.

As already noted, this led to the California Supreme Court 5 dec1s1on_
in Diamend [II], which in turn was reversed on state constrtutlonal
grounds by Pruneyard.

However of signiﬁcance to the issue here. 1s certain language in’
had there been a different scenario. In the latter port:on ‘of the decision,’
the United States Supreme Court said, “The basic issue in this case is
whether respondents, in the exercise of asserted First . Amendment
rights, may distribute handbills on Lloyd's private property contrary to
its wishes and contrary to a policy enforced against all handbnllmg In
addressing this issue; it must be remembered -that the First and Four-
teenth Amendmerts safeguard-the rights of .free speech and assembly
by limitations on state action, not on action by the owner(s] of private
property used nordiscriminatorily for private purposes only.” (Lloyd
Corp. v. Tanne#, supra, 407 U.S. 551, 567 [33 L.Ed.2d 131, 142] Ol'lgl-.
nal italics deleted our- 1taltcs added )

The key word is nond1scr1mmat0r11y As an mdlcatlon that this .no- _
tion was not suggested by an inadvertent choice of words; the opinion
soon thereafter states, ““The United States Constitution does not forbid
a State to control the use of its, own property for its own lawful rondis-
criminatory purpose.’™ (Id. at.p. 568°(33 L.Ed.2d at p. 142]; italics
added; quoting from ,.Adderley .v. Florida (1966) 385 U.S. 39,48 [17
L.Ed.2d 149, 156, 87 S.Ct.. 242].) From this language we dedice, if the
court had been faced.with a dwcrtmmalory limitation of freé speech on
private property, that it may well have reached a dlﬂ'erent result

e i
L]

ERIN

Returning to 'California cases; éur analys:s brmgs us to Mux'key V.
Reitman (1966) 64 Cal.2d 529 [50 €al.Rptr. 881, 413 P.2d 825]. That
celebrated case striick down as’ unconstitutional Proposition 14 which’
appeared on the statewide "ballot:in 1964. That measure, adopted by
popular vote, sought to restrict the power of ‘the. state to legislate
against the right of any person, desiring. to.sell, rlem‘.e or.rent his real,
property, “to decline to'sell, lease or.tent such property to such person
Or persons as he, in his absolute discretion, chooses.” {Former Cal.
Const., art. I, § 26.)

[May 1982)

350




842 | : LaGguna PusLisuing Co. v,
GOLDEN RAIN FOUNDATION
131 Cal.App.3d 816; 182 Cal.Rpir. 513

This proposition was a direct reaction to the Hawkms Act and the
subsequcnt Rumford Fair Housmg Act which were aimed at eliminat-
ing racial discrimination in housing. The legal effect of Proposition 14
was to nullify these legislative efforts as they applied- to d15cr1mmat10n
in the housing market of California. The California Supreme Court in
Mulkey exhaustwely marshaled the authorities to demonstrate’ the pres-
ence of state action in the operation of Proposition 14 so as to bring it
within the equal protcctxon clause of the Fourteenth Amendment Rely-

ing in the first instasice on Shelley v. Kraemer (1948) 334 US. 1 [92'

L.Ed. 1161, 68 S.Ct. 836, 3'A.L.R.2d 441]; the court in Mufkey said,
“Shelley, and the cases which follow it, stand for the propomtlon that
when one who secks to discriminate solicits and obtains the aid of the

court in the accomphshment of that discrimination, sxgmﬁcant state ac- *
tion, within the proscription of the equal protection clause, is 1nvulvcd "

(Mulkey v. Reitmian, supra, 64 Cal.2d 529, 538.)

Mulkey went on to observe, “It must be recognized that ‘the applica-

tion of Shelley is not 11m1ted to state involvement only through court
proceedings. In the broader sense the prohlbltmnpxtend_s to any raciaily
discriminatory act accomplishcd through the significant aid of any state

agency, even where the actor is a private citizen motivated by purely "

personal interests. [Citing Burton v. Wilthington Pkg. Auth. (1961) 365
U.S. 715, 722 (6 LEdZd ‘45, 50 51 81 SCt 856). ]” (Id. at p. 538.)

Other cases rehed upon in M ulkey demonstrate the nature and extent
of just what it meant by significant state involvement so as to brmg es-

sentially pnvate conduct dependent on state implementation within the '

ambit of proscriptions on unéonstitutional state action-included: Evans
v. Newton (1966) 382 U.S. 296 [15 L.Ed.2d 373, 86 S.Ct. 486); Terry

v. Adams (1953) 345 U.S: 461 [97 L.Ed. 1152, 73 S.Ct. 809]; Robin--

son v. Florida (1964) 378 U.S, 153'[12-L.Ed.2d 771, 84 S.Ct. 1693];
and Anderson v. ‘Martin (1964) 375 US 399 [11 L.Ed.2d 430, 84

5.Ct. 454].

The end result in M, ulkey was'to declare unconstitutional Proposition
14 because it operated to deny the plaintiffs- equal protection of the
laws in a case where the trial court had awarded a summary judgment
against them in an action seeking relief under sections 51 .and 52 of the
Civil Code as those sections then tead.

When Mulkey and the alternative scenario in Lloyd are viewed along
with the “state action™ implications:of Pruneyard, the dutline of a work-
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able rule emerges for application to the facts of the case before us, Its
rationale derives from the differential view of “state action” as charac-
terized in the discrimination cases when-compared to that in other con-
stitutional cases. In this case, while Leisure World is not a company
town” s0 as to require | that it yield to the results reached in Marsh, it is
a hybrid in thls sense.!® The question then becomes,, noththstandmg
that the public is generally excluded except upon invitation of the resi
dents, whether its town-like ‘characteristics .compel- Goldcn Rain's
yielding to certain .constitutional guarantees as a consequencc of its
adding discrimination to the picture. When that element is added, the
balance tips to the side of the scale which imports the presence of state
action per Mulkey and the lunch counter cases. In other words, Golden
Rain, in the proper exercise of its private property rights, may certairily
choose to exclude all give-away, unsolicited newspapers from Leisure
World, but once it chooses to ‘admit one, where that decision is not
made in concert with the residents, then the discriminatory exclusion of
another such newspaper rcpresents an abridgement of the free speech,
free press rights of the excluded newspaper secured under our state
Caonstitution. ) -

In the currcnt petition for rehearing Golden Rain dcvotes consider- -
able ink in support of its contention that there could” have been no
discrimination  practiced against plaintiff’s newspaper because “Dis-
crimination  presupposes meaningful similarity.” We are indebted to
counsel for Galden Rain for’ supplying-us the concise terms we have la-
bored to locate. “Meaningful similarity,” that’s it! On the undisputed
facts before us there could be no more meaningful similarity possible
than emerges in thé comparison of the Leisure World News and plain-
tiff"s newspaper. That meaningful similarity lies in their common role
as competitors.for the advertising dollars to-be spent in this marketing
area, an area where the Leisure World News has exclusive access to the
residents of Leisure World and from where plaintiff was barred from.
making the upsolicited deliveries available to the Leisure World News.
Thus, the legal conclusion that there was unconstitutional discrimina-
tion practiced"agains't-"pl‘aiﬁtiﬁ’-s newspaper is, inescapable.

Based upon the foregoing, keeping in view the greater status of the
rights of free speech and free press existing under the California Consti-

Wleisure World at the time materjal;to this litigation had about 20, 000 residents, its
own sysiemi of roads and streets, its own security force, its"own parks, its own recrea-
tion facilities. ond a hybnd form of self-government which dealt with matters of
internal maintenance, security, and operation of the 8 squars miles of the project.
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tution as delineated,in Pruneyard, and keeping in mind also that dis.’
criminatory proscription of free speech on private property may even be
questionable under the federal Constitution, as suggested by Lioyd, we

hold that Golden Rain, acting with the implicit sanction of the state’s_
police power behind it, 1mperm:ssxbly discriminated against the free

speech and free press rights of plainiiff, guaranteed to it. under the state
Constitution, by excluding it from Leisure World after it, Goldcn Ram

without authority from the residents of Leisure World had chosen to

permit the unsolicited dehvery of the Leisure-World News to the resi-

dents of Leisure World. As a consequence, for so long as Golden Rain

permits the unsohcxted“ delivery of the Leisure World News to the resi-

dents of Leisure’ World then-it’cannot permissibly discriminate against

plaintifi’s opportunity to communicate with the residents of Leisure

World by excluding unsolicited delivery of its newspaper to these same

residents,

v

Defendant Golden Rain has argued that to subject the residents of
Leisure World to unsolicited’ delivery of plamtlﬁ"s newspaper would
frustrate their investment expectatiofis of privacy and freedom from the
intrusions of those who have not been invited, citing Kaiser Aetna v.
United States (1979) 444 U.S. 164 [62 L.Ed. 2d 332, 100 S.Ct. 383].
Without morfe we would-agree with .such contention; however, it was the
management of Leisure World uself which let down the bars, and
Golden Rain which suffered the. dwcrzmmanon to continue. It was thus
the choice of Golden Rain which resulted in the threat of any claimed
encroachment on the privacy of the residents of Leisure World. In-this .
vein, it is pertment to observe, if the residents of Leisure World do not
want unsolicited, give-away newspapers delwered to their homes by live
carrier, then Golden Rain should cease its discrimination and exclude
them all including the Leisure World News.

.

Actually, as a’ practlcal matter, in response to the turgid rhctonc
about the imposition on privacy and property righits which admission of
plaintiff’s newspaper to Leisure. World would supposeily represent, it is
fair to say that there would be no 1mp051t10n of substance Parcmhcn-

11Apain, we observe that a substanhal number of lhe residents ol' Leisure World are
not even members of Golden: Rain, and so the steps takén by which Golden Rain pur-
ported 1o “subscribe” to the Leisure World News for all such residents werc meaningless
in terms of the issue here presénted. .
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cally, what we see happening is plaintif°’s delivery personnel being,
screened in the same way that the carriers of the Los Angeles Times
are screened; we see plaintiff’s delivery personnel being instructed that
they are pcrmltted to mové about the streets of Leisure World dunng
certain daylight hours on dertain days; we see plaintiff's delivery per-
sonnel placing copies of the Laguna’ News-Post on the front steps or
porch of each residence of Leisure World in much the same manner as
would a United States Postal Service employee dehvcr the newspaper if
it were mailed in. This hardly represents an-assault upon the prwacy of
any resident of Leisure World beyonid what is already accurring, espe-
cially when no resident of Leisure- World has actually requesred

delivery of the Lemure World News ezther -

Nevertheless, if this activity represents an unacceptable - intrusion
upon the privacy of the residents of Leisure World, a privacy which it is
argued they paid for when they bought homes there, then Golden Ram
should cease its discrimination and exclude al/ newspapers to which in-
dividual residents have not personally subscribed. .

The rule we announce as the basts for resolution of*this phase of the .
case will not. result in requiring unrestncte.d admittance to Leisure
World of religious evangelists, political campaxgners, assorted sales-
people, signature solicitors, or any other udinvited persons of the like, It
will compel admission only. of those who wish to deliver a newspaper’
like the Leisure World News, “like” in the sense that it.is a competitor_
of Leisure World News for the same advcrtlsmg dollars to be spent by
‘businesses in Southern Orange County. In short, for purposes of avoid-
ing discrimination against the state constitutional gudrantees of free
* speech and free press, the right of any and all to enter this private,
gated commiunity to exercise this state constitutional right must be ex- .
actly measured by the right accorded to one, both as to the nature of
the activity of that one as well as to the conditioris of his admission.
Under such’a rule, the owners of this pnvate property still remain in
complete control of who shall enter Leisute: World, while Golden Rain
is yet reqmred only to act fairly and..without discrimination toward
others in the exescise of their state const:tutlonal nghts of free speech
and free press which rights Golden Rain itself has chosen to accord ex-
clusively to the Leisure World News while acting wholly beyond the
knowledge and complicity of any resident of Leisure World,
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V1

- In one of the earlier petitions a worried concern was voiced that the
-rule here announced would confer a kind of “equal time™ entitlement on
any who wished to enter should persons of opposite or different views
have been “invited” into Leisure Waorld to speak or to entertain. To note
these objections to the rule is itself enough to demonstrate how wide
they are of the mark. The rule we have announced has nothing to do
with'instances where persons are invited into Leisure World by its resi-
dents. The premise on which the rule here announced has derived is the
discrimination by Goiden Rain which has allowed an exchisive opportu-
nity to Golden West to deliver its Leisure World News to the residents
of Leisure World where, as to those residents individually, such deliv-
eries are wholly unsolicited. To this extent, Golden Rain, with abso-
lutely no advice from or censultation with the actual residénts, by its
own choice and not that of the residents, has rendered Leisure World
an area where a singular member of the public is admitted for this
‘Timited purpose. Thus, the rule has absolutely no application’to any per-
son who or activity which the residents of Leisure World may choose to
invite to come in.

The principal argument advanced by Golden Rain in its.earlier peti-
tion for rehearing which challenged our initial decision. was also that it
contravened constitutionally guaranteed rights to privacy and freedom
of ‘association. No-good purpose would be served here to respond spe-
cifically to each of the points contained in the 10 pages of learned
constitutional discourse offered under point IV of Gelden Rain’s earlier
petition for rehearing except to say that we can only agree with the pro-
positions there recited. The problem with the.petition is that it ignores
- the realities of this case.

We have alrc'ady noted the letter directed to. plaintiff by the president
~of Golden Rain which closed with the statement that “you are therefore
permitted to deliver newspapers within Leisure World so long as you
abide by the above regulation” which meant that plaintiff could enter
Leisure World and deliver its newspaper to any of its “subscribers.” Of
course, we all know that in the nature of things there are no “subscrib-
ers” to give-away newspapers which subsist entirely by advertising.
However, the point remains that Golden Rain speciﬂcally indicated thal
it had no objection to associating with plaintiff’s carriers provided those
carriers were inside the gates of Leisure World solely to deliver plain-
tifi*s newspaper to its “subscribers.” Just how these very same carriers
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would ipso facto become a threat to the freedom of association and
right of privacy within Leisire World just because they would be deli-
vering plaintiff’s newspaper on an unsolicited instead of a subscription
basis escapes us. ‘ '

Similarly, much is made of the fact that residents of Leisure World
actuzlly performed the distribution of the Leisure World News, the im-
plication being that some infectious, undisciplined rabble would overrun
Leisure World if plaintiff were allowed to distribute its newspaper
there.12 '

If this is truly a concern, we see no legal problem in Golden Rain's
imposing a regulation which would require employment of only Leisure
World residents for delivery of any unsolicited publication. This would
fall well within the ambit of Justice Traynor’s time, place, and manner
rule in Hoffman1* Otherwise, Golden Rain could prescribe that any
resident who elected not to receive the unsolicited delivery woiild need
only notify Golden Rain of such wishes and that would terminate deliv-
ery at that residence.

The significant point is that we see nothing in the record which indi-
.cates that the individual residents of Leisure World have expressed
themselves on what give-away newspaper is to be allowed to enter and
what ones are to be excluded. The discriminatory exclusion has been
imposed solely by the owner of the common areas, i.e., the owner of the
streets and sidewalks, not the owners of actual residences. Thus, we are
forced to conclude that the réal reason for the exclusion of the plain-
Lifl"s newspaper had and contiriues to have little if anything to do with
an actual concern for the preferences of the residents as to whom they
shall associate with, In short, at the time this litigation began and ¢on-
linuing to the present, the distribution to the residents of Leisure World
of the Leisure World News was and is just as much unsolicited by them
as was and is that of the Laguna News:Post.!4 - . -

""Here it is again appropriate 10 refer to Golden Rain's letter to plaintiff advising
that it was free to enter to deliver its newspaper to subscribers. With this the case, we
fail 1o see the relevance of the strident pleas about rights to privacy and to freedom of
association. : : . = ,

Yin re Hoffinan {1967) 67 Cal.2d 845, 852-853 [64 Cal.Rptr, 97, 434 P.2d 353).

“Here is the appropriate place to observe that we do not regard this case as one like-
b o generate a great constitutional upheaval despite the stentorian tones in which
Golden Rain has portentously arpued it. The reason this 1itigation_wa§ qomm:ngcd;and
has been so vigorously defended is money, and it has nothing to do with protecting any
private rights of association. It began because of a fight between two newspapers over,_
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V11

Based upon the foregoing discussion of points IV, V and VI, the trial
court's denial of plaintifl’s application for an injunction to end its exclu-
sion from Leisure World will be reversed. .

Having determined that there is a legal basis for reversal as discussed
above, there is no need to address plaintiff’s other contention that state
‘action was implicit from the fact that Leisure World was developed
with federally insured financing.

DAMAGES FOR THE CONSTITUTIONAL DEPRIVATION
I

(2) Because we do.not wish to extend this opinion beyond its already
inordinate length, it is enough to observe here that we agree with the
trial court and hold that plaintiff neither pleaded nor proved a right to
damages under 42 United States Code section 1983. That section pro-
vides for recovery of damages against any person “who, under color of
any statute, ordinance, regulation, custom, or usage, of any State. ...
subjects, or causes to be subjected, any citizen of the United States . ..
to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws” of the United States. Under our decision we
have ruled that there has been no deprivation of any right, privilege or
immunity secured by the Constitution and laws of the United States.

In other words, it is an answer to plaintiff’s claim of right to an op-
portunity fo prove alleged damages under 42 United States Code
‘section 1983 to observe that the discrimination which we hold was here
practiced was solely with reference to the plaintiff's free-speech, free-
press tights secured under the California Constitution. To this, plaintifl
could conceivably respond that in our decision”we have noted a sugges-
tion in Llayd Corp. v. Tanner, supra, 407 U.S. 551, that discriminatory
conduct in a First Amendment context might well have led to a differ-
ent result, and that therefore we must further decide. explicitly, because
we have held “state action” to have been present in plaintiff’s exclusion

advertising revenues, and just why Golden Rain has taken sides.in the dispule, even i0
the point of practicing free press discrimination, eludes us. This is purely and simply a
discrimination case with substaitial economic consequences,-and not one truly involv:
ing the resolution of the rights of free speech in conflict with ile vested rights of
private property. o o
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from Leisure World, whether a federal constitutional right was abridg-
ed in order to afford a full and complete disposition of plaintiff's claim
to damages under the federal civil rights statute. To this we say again
that no federal right is here involved and that Lloyd only suggested the
thread by which the knot was unraveled. Moreover, it is enough to de-
cide, which we do, that the “state action" necessary to import the
sanction of constitutional restraint dictated by the Constitution of Cali-
fornia is not coextensive with and is something less than that degree of
conduct sufficient to entitle one to a right of action for damages under
42 United States Code section 1983 where a federal nght allegedly has
been violated.

Just what that quantum of difference is we need not define. Because
of the special dignity accorded the rights of free speech arising under
the California Constitution as announced in Pruneyard, it is enough to
state that the difference is readily recognizable here, and it is the more
recognizable because of the palpably serious economic consequences
which were caused by Golden Rain’s dlscnmmatory exclusxon of plain-
tiff’s newspaper from Leisure World.

I1

(3) Although plaintiff has no claim to damages under the federal
civil rights statute, because we have decided that it was constitutionally
impermissible under the California Constitution for Golden Rain to ex-
clude plaintiff’s newspaper from Leisure World after it had for years
allowed exclusive access to Leisure World by the Leisure World News, .
it remains to be decided if there is any orher theory upon which -plain- -
tiff could be cntltled to damages

Plaintiff contends that the court compounded the error of its Decem-
ber 5, 1971, ruling by means of amphfymg remarks made at the time it
granted the defense motion above noted in which remarks it stated that
there was no right to money damages in any event bécause the state
ccnsmutlonal right, if there were one, is not “self-executing.”

It is clear from the record that the trial court at the time of the rul-
ing of December 5, 1977, was of the view, based solely on the pleadings,
and in light of the six.factudl items éarlier noted as deemed to be with-
out substantial controversy, that plaintiff was not entitled to money
damages even if the court were to rule that there had been an abridge-
ment of plaintifi°s constitutional frec speech and free press rights;
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hence, the prohibition of any references thereto in the presence of the
jury_15

In other words, plaintiff contends that the trial court erred in denying
it the opportunity to put on evidence of the damages which it incurred
as a result of the abridgement of its right of free speech, and-we as-
sume, for the sake of analysis, that the plaintifi has suﬁ'erf:d actual,

15The following is a full text of the court's remarks made at the time of the Deccm-
ber 5, 1977, ruling:

“There remains the one question of the motion to exclude from the jury references 1o
Plaintifls claim of-violation of or |nfr|ng=ment of the rights, that is, the allegcd consti-
tutional rights of {ree press. And the motion is 1o exclude reference to that in voir dire,
opening statements, evidence, argumcnt or other proceedmgs before the jury..

“All right. The motion is granted. -

“Now, let me claborate on that, The. motion 10 exclude from the jury.references o
the Plaintifi"s claim of the violation of [its] constitutional rights is granted.

“If such a violation occurred,’it does ot give the right to damages in the PlaintiF,
There are insufficient allegations in the Complaint to bring the Plaintiff's claim: undcr
the provisions of the Federal Civil Rights Act, the 1983 sections, and that is, the provi-
sion under Federal law that would have to be—with which, we would have 1o be
concerned if the Plaintiff were asserting a right to damages because of the claim of the
violation of the right to a-free press by virtue of the fact that they were: precludcd from
delivery within“the:gates of Leisure World Laguna Hills, A

“The Complaint does not allc:ge facts that ‘would showany conduct under color of
State law or statute or ordinance or custam, as is required by.that act. It would appear
that the initial conduct fhat is allegcd did occur beyond the date that the statute would
pcrm:t an action for recovery, that.is, sometime in 1967, and the Complaint was filed
in 1973. The quéstion .of whether or not the Deféendants should be restrained from ex-
cluding Plaintiff from the grounds of Leisure World Laguna Hills is before the court -
and is properly a question for the court io decide, that is, should an injunction issue?
And ] anticipate thal when the matier is submitted to the jury on the Cartwright asser-
tions, that is, the assertions under the Cartwright Act, and the assertions under the
Unfair Trade Practices Act, if there is other evidence that any party wants to present

" to the court on the issue of whether or not the injunction should issue after the jury has
the case, you may present any. additional eyidence that has to do with the item of the
injunction.

“The question under thc Stale Constitution, that is; asmxmmg therc is an assertion of
a violation of constitutional rights; should there be a right to recover damages in o
State court because the' allegations are that it violates the State-Constitution. When
there is an assertion of an inverse condemnation by the State, clearly, there is a rxght o
recover damages because that is compensatlon far the taking of property. But in those
instances where there is an assertion of violation of free press or free spesch, there is o
State statute on that subjcct ‘There is a State statute that gives the right to damages -
on a violation of the civil rights, and that is the Unruh Act. Thé legislature saw fit 1o
enact the Unruh Act and give the right to damages for a violation of civil rights, but |
don’l believe the California Constitution is self-executing in other circumstances.

“So, we will proceed Lo tril on the Plaintifl's claim for damages under the Unfair

. Trade Practices ‘Act, and under the allegations of viclations of the Cartwright Act, and

on the Cross-Complaml where the Cross-Complainant is asserting, at least, some acls

that they contend are also a violation of the Unfair Trade Practices Act and the Carl-
wright Act.” .
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demonstrable, compensatory damages arising solely from its exclusion
from Leisure World and could have proved such damages had it been
permitted to put on such evidence,

The issue, as posed by the parties’ briefs, therefore, is Whe_ther the
free speech clause of the California Constitution (art. I, § 2) affords a
right to money damages without the benefit of enabling legislation.$

Passing for the momert that both ‘the plaintiff and the trial court
have mistakenly equated the right to money damages for a constitution-
ally defined grievance with the “self-executing” nature or lack of it in
the California Constitution, we note that great emphasis is placed by
plaintiff on the nght-to-prwacy cases as supportmg its position.

In Porten v. University of San Francisco (1976) 64 Cal App 3d 825
(134 Cal.Rptr. 839], dealing with the new state constitutional provision
assuring the individual nght to privacy (art. I, § 1), the-court said, “The
constitutional provision i3 sclf—exccutlng“hence it confers a judicial
right of action on all Californians. (White v. Davis, supra, 13 Cal.3d at- -
p. 775 [120 CalRptr. 94, 533 P.2d.222]) Privacy .is protected not
merely against state action; it is considered an inalienable: right which
may not be violated by anyope. [Fn: omitted.] (See Annenberg v.
Southern Cal. Dist. Council of Laborers (1974) - 38 "Cal.App.3d
637....” {Id. at pp. 829-830.) "

In Porten the plaintiff sought damages against the University of San
Francisco for its alleged infringement of his right to privacy when it dis-
closed to a state agency his grades earned at Columbia before transferr-
ing to San Francisco. In applymg the rule above recited, the appellate
court reversed the trial court’s judgment of dismissal after sustaining of -
a general demurrer. From this we conclude that plaintiff was thereafter.
afforded an opportunity to put on evidence of any damages he had suf-
fered by reason of the infringement upon his constitutional rights to’
privacy.

The self—executmg nature of the constitutional prowsmn above noted
as recited in Porten was conﬁrmed in passing by Justwc Slms in

V6Plaintifi’s briefl argues its nght to money damagcs in terms of ‘whether the stale
Constitution is “self-executing.” This approach begs the question. We have already
deemed it Lo be “self-executing™ to the extent that injunctive relief is available without
the need for enabling legislation,
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Emerson v. J. F. Shea Co. (1978) 76 Cal.App.3d 579, 591 [143 Cal.

Rptr. 170]. It is also' recognized With approval by Witkin. He writes, .
“ .. it has been declared that a [state] constitutional provision will

now be presumed’to be self-exécuting, and will be given effect, without

legislation, unless it clearly appears that this:was not intended.” (5

Witkin, Summary of Cal. Law (Sth ed..1974) Constitutional Law, § 38,

p. 3278.) - i

Having moved through this exposition. of: cases dealing with the
rlght-to-pnvacy amendment to the California Constitution, we must ob.
serve that the issue remains, without more, unresolved; after all, White
v. Davis, supra, 13 Cal.3d 757, 775, the leading case which passed upon
and construed the consequences of the new amendment and upon
which Porten relied,  was an injunction case.

Here. we part company with our decision after the first rehearing. In
that opinion we proceeded to discredit Porfen as authority by way of
analogy for allowing money damages for violation of .other state consti-
tutional rights because, as we stated, the right to privacy had prewously
existed as a common law nght

—‘—\—

In its current petition for rehearmg, the plaintiff | has effectively dem-
onstrated that we were wrong in such latter pronouncemcnt and” we
must therefore retract it. In such petition plaintiff has directed our at-
tention to Melvin v.-Reid (1931) 112 Cal.App. 285 [297 P. 91], which
reversed a judgment of dismissal, after a demurrer had been sustained,
in an action which included a count for damages brought over 50 years
ago under section 1 of article I of the California Constitution and based
on allegations that.a:right of privacy had been illegally encroached
upon. This, of course, was long before the 1973 ‘amendment construed
by White, relied upon in. Porten.

~In the course of its decision, the Melvin court categorically rejected
the suggestion, insofar as California is concerned that a right of privacy
existed as common law. The court went on to say, “We find, however,
that the fundamental law of our state contains provisions which, we be- .
lieve, permit us to recognize the right to pursue and obtain safety and
happiness without improper infringements thereon by others. [f] Sec-
tion 1 of article I of the Constitution of-California provides as follows:
‘All men are by nature free and 1ndepcndent and have certain inalien-
able rights, among which are those of enjoying and defending life and
liberty; acquiring, possessing and protecting property; and pursuing and.
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obtaining safety and happiness.’ [1] The right to pursue and obtain hap-
piness is guaranteed to all by the fundamental law of our state. This
right by its very nature includes the right to live free from the unwar-
ranted attack of. others upon one's liberty, property,-and reputation.
Any person living a life of rectitude has that right to happiness which
includes a freedom from unnecessary attacks on his character, social
standing or reputation.... We believe that the publication by respon-
dents of the unsavory incidents in the past’lifé of appellant. after she
had reformed, coupled ‘with her true name, was not justified by any,
standard of morals or ethics known to us and was a.direct invasion of
her inalienable right guaranteed to her by our Constitution, to pursue-
and obtain happiness. Whether we call this g right of privacy or give it
any other name is immaterial because it is a right guaranteed by our
Constitution that must not be ruthlessly and ncedlessly invaded by
others.” (/d. at pp. 291-292.) ' . : A

From the foregoing, it is too plain for argument that our state Consti-
tution has been interpreted to support an action for damages for a vio-
lation of rights arising under old section 1, article I, and that such an
action was possible without the need for enabling legislation. In reliance
thereon and because of the speczal dignity accorded the rights.of free
speech and free’ press undcr the California Constitution, whether they
be described as “inalienable” riglits-or not, it is not illogical in view :of
Melvin to hold, which we do, that a direct right fo sue for damages also
accrued here by reason of plaintiff’s exclusion from Leisure: "World, and -
that it accrued under article I, sectxon 2 of the Cahforma Constltutlon -

Counsel for plaintiff has persuaswely pomted out furthcr, accepting
that plaintiff has suffered a violation of its state constitutional rights,
that Civil Code sections 1708 and 3333 together also provide a predi-
cate for recovery of money damages in instances of such violations.

Section 1708 prov'.rxdcs that “[e]very person is bound, without con-
tract, to abstain from injuring the person-or property of another, or
infringing upon any of hlS nghts .

Section 3333 provides that “[Flor the breach of an obligation not
arising from contract, the measure of damages, except where otherwise
expressly provided by this Code, is the amount which will compensate
for all the detriment proximately caused thereby, whether it could have
been anticipated or not.”
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The question then is whether the constitutionally protected right of
plaintiff which we have held to have been violated comes within the am-
bit of section' 1708. We can find no good reason why it does not, and so
as pointed out by plaintiff, it follows “as night follows day,” that a vio- -
lation of that right imports by reason of section 3333 a correlative right
to recover any damagcs proxlmate]y resultmg from the violation of such
right, keeping'in pcrspectwe that we regard the constitutional violation
here as having arisen from plaintifi’s discriminatory exclusion from Leij.
sure World with the implicit sanction of state actior behind such exclu-
sion.

b

Based upon the foregoing, it was error for the trial court to foreclose
the plamnﬂ’s right to present evidence of damages it sustained ‘as alleg-

edly arising from the unconstttutmnal exclusion of ‘its newspaper from
Leisure World.

III

' (4) Having concluded that it was constitutionally impermissible for
Golden Rain to discriminate against plaintiff’s newspaper by excluding
it from Leisure World, we next decide whether the trial court, upon a
new trial, should entertain plaintiff’s efforts to prove damages on the
further theory that Golden Rain and Golden West allegedly acted in
concert unconstitutionally to limit access to Leisure World only to the
Leisure World News to the exclusion-of plaintifi’s newspaper and there-
by brought about an-unreasonablq restraint of trade.

[

~ The plaintiff in its opening brief argues that the error of December 5,
1977, was also compounded becausé: plaintiff was not allowed to intro-
duce evidence in support of or to argue to the jury a theory of relief
based upon a “conspiracy to deprive plaintiff of [its] constitutional
rights [of free speech] as overt acts” such -as to qualify as a violation of
the Cartwnght Act.’ ‘ ; )

- Referring to the trial already had, it logically followed, in view of the
trial court's order. in limine, that the jury did not consider the wrongful
discriminatory exclusion from Leisure World of ‘plaintiff’s newspaper as
an element in connection with its finding or not finding a conspiracy or
‘combination resultmg in' an. unreasonable restraint of trade as alleged
by plaintiff in the fourth amended comiplaint. However, because we
have concluded that such discriminatory exclusion was wrongful, it nec-
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essarily follows that the court erred in applying its December S, 1977,
order so as to prevent the plaintiff from adverting in theé presence of the
jury to the constitutional deprivation as an element of its theory of
gncvanca against both defendants This limitation was necessarily re-
flected in a refusal to instruct the jury in keepmg with- what we-have

here held to be plamtxﬁ"s unconstltutlonal exclusion from Lclsure
World. : -

In arguing the Cartwright Act phase of the case to us, defendant has
repeatedly asserted that an illegal restraint of trade does not require
that the overt acts of the individuals themselves be illegal. While this
may be true as a general proposition, it is an irrelevant if not diversion-
ary argument here. As we understand planntlﬁ"s posrtlon it contends
that the trial court erred in preventing it from arguing the unconstitu-
tional nature of plaintiff’s exclusion as only one element for the jury to
weigh in deciding whether the restraint implicit in the exclusion was un-
reasonable. We agree. In other words, just because an unreasonable
restraint can arise from legal overt acts does not mean that an unrea-
sonable restraint- cannot arise. frorn illegal overt acts B -

Thus, there can be.no question that the®discrimination against the
Laguna News-Post in the form of its unconst:tutlonal exclusion frorn_
Leisure World presented an additional "circumstance which the jury
should have considered under such instructions as would have enabied it
to decide if there had been acts iri concert 'by ‘two or more persons to
carry out an unreasonable restraint on trade or commerce. (Bus.
& Prof. Code, § 16720.) If the jury were to find that there were such.
an unreasonable restraint, then-the consequences thereof would be gov-
erned by Business and Professions Code section 16750 under ‘which the
jury would be'entitled to decide further whether the plamtlﬂ' was in-
jured in its business by reason of any such unreasonable restraint found,
to have occurred as deﬁncd by Business and Professians Code section.
16720, :

Because of the error of the tria] court at the outset as repres’.entéd by’
its order of December 5, 1977, all of the urgings of Golden West in its -
petition for rehearing about there being substantial evidence to support
the jury’s verdict which held against plamtlﬁ' on its theory of an illegal
combination in restraint of trade are meanmgless The ground rules un-
der which the Jury decided the case were wrong, and plaintiff, should it -
seek a new trial, is entitled to try to prove that Golden West participat-
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ed in influencing Golden Rain's unconstitutional exclusion of the
plaintiff’s newspaper from Leisure World and to try to prove addition-
_ally that this resulted in an unrcasonable restraint of trade which
proximately caused damages to the plaintiff for the applicable period
not barred by the statute of !lmutat:ons

Unless there were such comiplicity which résalted in an unreasonable
restraint of trade and commierce, no violation of section 16750 of the
Business and Professions Code occurred. Otherwise, even though the
appeal has been dismissed as to Golden West, plaintiff is still entitled to
pursue the foregoing theory against Golden Rain as a possible partm-
" pant in the alleged.conspiracy.

- 1 . .o
THE REMAIN!NG Issues

On the factual issues actually tried to the jury on the cross-complaint
under the Cartwright Act .and the qualr Trade Practices A&t, there
was. substantial evidence aboundmg to sustam the jury’s verdicts on the
cross-camplaint, and we see.no good purpose {0 be served in pursuing a
detailed recitation of - such ev1dcnce The Judgment in ‘that respcct is
affirmed. R

~ DISPOSITION |

Item No. 5 deemed to be without substantial controversy is stricken;
there being absolutely no evidence in the record to support such a deter-
mination. Insofar as'the judgment denied plaintifi’s -application for an
injunction to terminate its exclusion from Leisure World, the judgment
is reversed with directions. The trial court is directed to enter a new and
different judgment granting such application on terms and conditions
substantially as follows: For so long as'Golden Rain or any other entity,
© exercising a power of control over the right of entry into Leisure World
authorizes or suffers the unsolicited, live carrier. delwery of any gwe-
. away type newspaper, mcludmg the ‘Leisure World. News, to any resi--
dence in Leisure World where any, occupant thereof has not personal]y"
requested or subscribed to such delivery, the plaintiff shall be entitled to
enter Leisure World for the: ‘purpose: of- dehvermg its newspaper, unsoli-
cited, to any such residence in Leisure World, provided nevertheless
that such delivery shali be under the same rules and regulations as to
time, place, and marer as; ‘apply to the delivery of e.g., the Los
Angeles Times and other newspapers offered for sale to subscribers, and
provided further that if any resident -of Leisure World shall expressly

[May 1982]
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state in writing-to Golden Rain or to the management of Leisure World
that he or she. does not wish to receive unsolicited delivery of the
Laguna News-Post to his or her residence, then plamtxﬂ' shall refrain
thereafter from- any delivery to that resident. In this latter. instance,
plaintiff shall be entitled to verify independently by telephone call or
personal visit that any given resident ddes not wish to recewe unsolicit-
_ed delivery of the Laguna News-Post.

Because we have declded that plamtxﬂ"s exclusion from Lclsure
World was unconstitutional discrimination and therefore wrongful as a
matter of law, the trial court is further directed, upon ‘due application -
of plaintiff, to try, with a jury if requested, those issues of damages
arising from the illegality of the exclusion of the Laguna News-Post
from Leisure World, namely: (1) whether plaintiff suffered any dam-
ages caused by its illegal exclusion from Leisure World as measured by
sections 1708 and 3333 of the Civil Code, 2y whether' there was any
concerted action or agreement between Golden Rain and Golden West,
per section 16720, subdivision (a) of. the Bisiness and Proféssions Code,
which cauged the unconstitutional exclusion of the Laguna News-Post -
from Leisure World such as to constitute an unreasonable restraint of
trade; and (3) whether there were any actual damages proximately re-
sulting from any such unreasonable restraint of trade over the four
years next preceding the filing of the action for assessment per scctlon
16750.1 of the Business and Professions Code.

Except as reversed with directions above, the Judgment is affirmed,
and each party shall bear its own-costs on :appeal.

Gardner, J.,* concurred. . PR

KAUFMAN, Acting P. J., Concurrmg and D1ssentmg —Somewhat re-

luctantly,! 1 concur in the opinion and judgment exccpt insofar as it
holds that a dlscnmmatory violation of a newspaper’s constitutional .
right to freedom of the préss gives rise to 2 direct cause of action. for
damages outside, the parameters of recognized tortlaw- and independent
of the statutory law dealing with unlawful restraints of trade and- unfair
business practices. Not a single case or authority so ho]dmg is cited.for
that novel proposition, and the authorities that are c1ted in support of 1t,
are neither compelling nor persuasive, -~ iy L

*Retired Presiding Justlcc of the Court of Appeal sntlng undcr assxgnment by the
Chairpersan of the Judicial Council.

"My reluctance is based on my agreement with the: rnajonty (sec majority opn., ante,
pp. 847.848, n. 14) that this case really involves nothing more than a commercial dis-
pute between two entities engaged in the newspaper business and my regret that plain-

[(May 1982]
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Even if the majority were correct that the provision in the California
Constitution guaranteeing freedom of the press (art. 1, § 2, subd. (a)) is
self-executing, that would not automatically and necessarily result .in
the conclusion that a violation of that right gives rise to a cause of ac-
tion for damages. Self-executing means no more than that the constitu-
tional right will be enforced without enabling legislation. The fact that
a constitutional provision is self-executing does not establish the reme.
dies that are available for its enforcement. Injunctive or declaratory
relief may be availa'blc to the exclusion of money damages.

Moreover, it is clear that thc free press provision of the California
Constitution is not self-executing, at least.in the sense that its violation
gives right to a direct cause of action for damageés. Subdivision (a) of
" section 2 of article I provides: “Every, person may freely speak, write
and publish his or her sentiments on all subjects being responsible for
.the abuse of thls right. A law may not restrain or abrzdge liberty of
speech or press.” (Italics added.) A constitutional provision may be re-
garded as self-executing “if the nature and extent of the right conferred
and the liability imposed are fixed by the Constltutlon itself, so’ that
they can be determined by an examination and constructmn of its terms

* (Taylor v. Mad:gan (1975) 53 Cal App.3d 943, 951 [126 Cal.
Rptr 3763; accord; Chesney v, Byram. (1940) 15 Cal.2d 460, 462 [101
P.2d 1106); Flood v. Riggs (1978) 80 Cal.App.3d 138, 154 [145 Cal,
Rptr. 573].) Obviously, the language “a law may not restrain or abridge
liberty of ... press” falls a bit short of fixing the “extent of the right
conferred” and a fortiori, “the liability imposed.” Indeed, inasmuch as’
the prohibition is against abridgement of the rlght by “[a] law,” it is
problematical whether the constitutional provision has any apphcatlon
to the conduct of nongovernmcntal entities.

The last obscrvation is pertinent also to the fundamental distinction
between the case at bench and the right of privacy cases cited by the
majority, The initiative constitutional amendment to section 1 of article
" I of the California Constitution, adding privacy to the enumerated in-
alienable rights,2 had a unique “legislative® history that indicated the

plaintiff has been successful in importing into the dispule the revered conslitutional
right of freedom of the press. Although I find it difficult to argue with the logic of the
discussion of constitutional issues in the majority opinion, 1 have the uneasy feeling
that by right this case should not, and in fact does not, involve the grave constitutional
concerns confronted in the majority opinion.

*The Janguage of article I, section 1, of the California Constitution is: “All people
are by nature free and independent and have inalienable rights. Among these are enjoy-
ing and defending life and liberty, acquiring, posussmg. and protecting propcrty. and
pursuing and obtaining safety, happiness, and privacy.'

[May 1982
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provision was meant to protect the right of privacy against uniawful in-
trusions by either governmental or private entities and was intended to
be enforceable without more. (See White v. Davis (1975) 13 Cal.3d
757, 773-776 {120 Cal.Rptr. 94, 533 P.2d 222}; Porten v. University of
San Francisco (1976) 64 Cal.App.3d 825,.829.[134-Cal Rptr. 839].)
The courts in both the White and Porten decisions relied entirely on
that unique “legisiative™ history in determining that the provision estab-
lishing an inalienable right to privacy was self-executing and, apparent-
ly in Porten, that its violation gives rise to a direct cause of action for
damages. Thus those decisions constitute no authority for a damage ac-
tion based on article I, section 2, subdivision (a)’ Neither does the
observation in Emerson v. J. F. Shea Co. (1978) 76 Cal.App.3d 579,
591 [143 Cal.Rptr. 170], that in White the court indicated that the con- -
stitutional amendment adding privacy to the list of mahcnable rights
was intended to be. self—executmg :

Civil Code section 3333 is not a substantive statute; it merely pre-
scribes the general measure of damages in tort cases. Civil Code section
1708 which provides that every person is bound to abstain from injuring
the person or property of another or infringing any of his rights, states a
general principle of law, but it hardly provides support for the adoption
of the novel legal proposition that a violation of subdivision (a) of sec-
tion 2 of article I of the Cilifornia Constitution gives rise to a direct
cause of action for damages outside the parameters of recognized tort
law and independent of the statutory law governing unlawful restraints
on trade and unfair business practices.

A petitlon for a rehearing was denied June 16, 1982, and i'espon-
dent s petition for a hearing by the Supreme Court was denied August
, 1982,

{May 1982]
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{L. A. No, 22697. 1o Bank. Apr. 28, 1053.]

ALFRED K. WEISS et zal, Appellants, v. STATE BOARD
OF EQUALIZATION et al., espondents.

[1] Imtoxicating Liquors—Licenses—Discretion of Board,-—Ino eser-
cising power which State Board of Equalization has under
Const., art. XX, §22, to deny, in its diseretion, “any specific
lignor license if it shall determine for good cause that the
granting ., . of sueh license would he contrary to publis
welfare or morals,” the board performs s quasi judicial fune-
tion similar to local administrative agencies,

[2) Licenses—Application.—Under uppropriate eircumstances, the
same rules apply to determination of an applmatmn for a
license as those for its revocation. :

[3] Intoxicating Lignors — Licenses — Discraetion of Baard.—The
discretion of the State Board of Egudlization to deoy or revoka
a liguor license is not abeolute but mnst be exereised in mno-
cordance with the law, and the provision that it may revoke or
deny a license “for good canso” necessarily implies that its de- -
cision should be based on sufficient evidence and that it should
not act arbitrarily in determining what is contrary to paublio
welfare or morals.

[4] Id.—ldcenses—Discretion of Board.—-While the State Board of
Equalization may refuse an on-sale liguor license if the prem-
ises are in the immediate wieinity of a school (Aleobolic
Beverage Control Act, §13), the nbsence of such a provision
or regulation by the board as to off-sale licenses does not
preclude it from making proximity of the premises t¢ a sebool

{1]) See Oal.Jur.2d, Aleoholic Beverages, §25 et seq.; Am.Jur,
Intoxicating Liquors, § 121

McK. Dig. Refersnces; [1, 3-7] Intoxicating Liguore, § 8.4; [2]
Licenses, § 32,
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an adeguate bosis for denying sn off-sale license as being
* inimical to public morals and welfare.

{51 Id,—Licenses—Discretion of Board.—It is not uareasonable
for the State Board of Equalization 'to deecide that publie
woltare and morals would be jeopardized by the granting of
an off-sale liquor license within 80 Eeet of some of the build-
ings oo a sehool ground. .

(8] Id.—Licenses—Discretion of Board. —Demal of an applieation
tor an off sale license to sell beer and wine at a store conduct-
ing a grocery and delicatessen business across the street From.
bigh school grounds is not arbitrary beecause thers are other
liquor licensees operating in the vieinity of the school, whers
all of them, except a drugsture, are at such a distapcs from
the schoui that it cannot be said the hoard acted arbitrarily,
and whers. in uny -event, the mere fact thot the board may
have erroaeously granted licénses to be used near the school
in the past Jnes-not make it mandatory for the bhoard to eon-
tinoe its error and grant any subsequent applieation.

[7] Id.—Licenses—Discretion of Board.—Denial of an application
for an off-sale license to sell beer and wine at a store across
the-street from high school.grounds is not arbitrery becanse
the neighborbood is predominantly Jewish and applicants in-.
tend to sell wine to customers of the Jewish faith for sacra-
mental purposes, espeeially where there is no showing that

wine for this | purpesg could not be eonvemently obtained else-
where

APPEAL from a Judgment of the Superior Court of Lios
Angeles County. Frank G. Swain, Judge. Affirmed.

Proceeding in mandamus to compel State Board of Equal-
izatioh to issue an’ olf-sale hquor license. Judgment denying -
writ affirmed. '

Riedman & Snlverberg and Mthon H. leverberg for Ap-
pellants. :

Edmund G. Brown, Attorney Gemeral, and Howard S.
Goldin, Deputy Attorney General for Respondents.

CARTER, J.—Plaintiffs brought mandamus proceedmgs in
the superior court to review the refusal of defendant, State
Board of Eqgualization, to issue them an off-sale beer and
wine license at their premises and to compel the issnance of

sueh a-license. The court gave judgwment for the board and
plaintiffs appeal. .
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Plaintifis filed their application with the board for an off.

sgle beer and wine license (a license to sell those beverages
to be eonsumed elsewhere than on the premises) at their
premises where they conducted a grocery .and delicatessen
busipess. After a hearing the board denied the application
on the gruunds that the issuance of the license would be con-
trary to the '‘public welfare and morals” because of the
proximity of the premizes to a-school.

Aecordmg to the evidence before the board the area com-
cerned is in Lios- Angeles. The school is located in the block
bordered on the south by Rosewood Avenue, on the west by

- Fairfax Avenue, and on the north by Melrose Avenue—an

80-foot street running east and west parallel to 'Rosewood and
& block north therefrom, The school grounds are enclosed by
a fence, the gates of which are kept locked most of the time.
Plaintiffe’ premises for which the license is sought are west
across Fairfax, an B0-foot street, and on the corner of Fairfax
and Rosewood. The area on the west side of Fairfax, both
north and south from Rosewood, and on the east side of Fair-
fax south from Rosewood, is & business district. The balance
of the ares in the vicinity is residental.” The school is & high
school. The portion along Rosewood is &n- athletic field with
the exception of buildings on the corner of Fairfax and Rose-
wood across Fairfax from p]amtlﬁs premisea. Those build-
ings are used for R.0.T.C. The main buildings of the school
are on Fairfax south of Melrose. There are gates along the
Fairfax and Resewood asides of the school but they are kept
locked most of the time. There are other premises in the
vicinity having liquor licenses. There are five on the west side
of Fairfax in the block south of Rosewood and one on the east
gide of Pairfax about three-fourths of a block south of Rose-
wood. North across Melrose and at the corner of Melrose and

Fairfax is a drugstore which has an off-sale license..That

place is 80 feet from the northwest corner of the scheol prop-
erty as Melrose is 80 feet wide and plaintiffs’ premises are
80 feet from tbe southwest corner of the school property. It
does not appear when any of the licenses were issued, with
reference to the existenee of the school or otherwise. Nor does
it appear what the distance is between the licensed drugstore
and any school buildings as distinguished from school grounds.
The licenses on Fairfax Avenue are all farther away from the
school than plaintiffs’ premises.

Plaintiffs contend that the action of the board in denying
them a license is arbitrary and unressonszble and they partieu-
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larly point to the other licenses now outstanding on premises
as near as or not much farther from the school.

The board has the power *‘in its diseretion, to deny . . . any
specific liquor license if it shall determine for good cause that
the granting . . . of such license would be contrary to publie
welfare or morals.” (Cal. Const., art. XX, §22.) [1] I[n
exercising that power it performs a qunsi judicial funetion
similar to local administrative agencies, (Coveri v. Stais
Board of Equahzatwn, 29 Cal,2d 125 [173 P.2d 545] : Reyn-
olds v. State Board of Equalzzatwn, 29 Cal.2d 137 [173 P.2d
551, 174 P 2d 4] ; Stoumen v. Reilly, 37 Cal2d 713 [234 P2d
969]) [2] Under appropriate circumstances, such -as we
have here, the same rules apply to the determination of an
apphcatmh for a licensé as those for the revocation of a license.
{ Fascingiton, Inc. v. Hoover, 39 Cal.2d 260 [246 P.2d 656);
Alcohohc Beverage Control Act §39 Stats. 1935, p. 1123,
as amended.) [3] In ma.klng its decision **The board’s dis-
eretion , , . however, is not absolute but must be exercised
in accordance with the law, and’ the provmmn “that it may
revoke [or deny] a license ‘for good cause’ necessarily implies
that its decisions should be baséd on sufficient evidence and
that it should not act arbitrarily in determining what is con-
trary to public welfare or morals.’ (Sioumen v. Eeilly,
supra, 37 Cal.2d 713, 717.) : ' -

[4¢] Applying those rules to this case, it is pertinent to’
observe that while the board may refuse an on-sale licénse if
the premises are in the immediate v1cm1ty of & school (Alcn-
holic Beverage Control Aet, supra, § 13) there is no such pro-
vision or regulation by the board asto off-sale licenses. Never-
theless, proximity of the licensed premises to a, school may
supply 'an ‘adequate’ basis for denial' of a hcense 8s ‘being
inimical to publicmorals and welfare. '(See Altadena Com-
munity Church v. State Bodrd of E_g'u'alizatian,'lﬂg Cal.App.2d
99 [240 P:2d 322): Stete v. ity of Racire, 220 Wis. 490
[264 N.W. 400] ; Ex parte Velasco, (Tex.Civ.App.) 225 S.W,
24 921 ; Harrison v. People, 222 I]l '150 [78 N.E.'52].)

The quéstion is, therefore, whether the" bnard acted ‘arbi-
erarily in denying the apphcatlon for the license on the ground
of the proximity of the premises to the sehool, No guestion is
raised ds 'to the personal quahﬁcatmns of the applicants.
[6] We cannot say. however, that it was unreasonable for
the board to decide that public welfare and morals wounld be
jeopardized by the granting of an’off-sale license at premises
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within 80 feet of some of the buildings on a school ground. As
has been seen, a liquor license may be refused when the
premises, where it is to be used, are in the vicinity of a school.
While there may not be as much probability that an off-sale
license in such a place would be as detrimental as an on-sale
license, ret we believe & reasonable person could conclude that
the saie of any liguor on such premises would adversély affeet
the public welfare and morals.

[8] Plaintiffs argue, however, that assuming the foregoing
is true, the sction of the board was arbltrary becnuse there
are other liquor licensees operating in the vicinity of the
school. All of them, except the drugstore at the northeast
corner of Fairfax and Melrose, are st such a distance from
the schoel that we cannot say the board acted arbitrarily. It
should be noted also that as to the drugstore, while it is
within 80 feet of a corner of ‘the school grounds, it does not
&ppear whether there were any buildings near that corner,
and as to all of the hcensees it does not appear when those

licenses were granted with reference to the establishment of
the schaol.

Aside from these faetors, plaintiffe’ argument comes down
to the contention that because the board may have erroneously
granted licenses to be used near the school.in the past it must
continue its error and grant plaintiffe’ application. That
problem has been disecussed: '‘Not only .does due process
permit omission of reasoned administrative opinmions but it
probably ‘alse permita substantial deviation from the prineciple
of stare decisis. Like courts, agencies may overrule prior
declsmns or practices and may initiate new policy or law.
through adnudlcatmn Perhaps .the best authorlty for this
observation is FCC v, WOKOQ. [329 U.8. 223 (67 8.Ct. 213,
91 L.Ed. 204).] The Commission denied renewal of a broad-
casting license because of misrepresentations made by the
licensee concerning ownership of its capital stock. Before the
reviewing courts one of the prineipal arguments was that
ecomparable deceptmns by other licensees hed not been dealt
with 5o severely. A unanimous; Supreme Court easily rejected
this argumént: ‘The mild measures to others and the appar-
ently unannounced change of pohcy are congiderations appro-
prmte for the Commission in determining whether its action
in this case is too drastic, but we cannot say that the Commis-
sion is bound by anything that appeara before us to deal with
all cases. at all times ms it has deslt with some that seem com-
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parable.’ In rejecting a similar argunient that the SEC with-
out warning had changed its pelicy sc as to treat the com-
plainant differently from others in similar eircumstances,
Judge Wyzanski said: ‘Flexibility was pot the least of the
objectives sought by Congress in selecting administrative .
rather than judieial determination of the problems of security
regulation. . . . The administrator is expected to treat expe-
rience oot as a jailer but as & teacher.” Chief Justice Vinson,
speaking for s Court of Appeals, once declared: ‘In the
instant vase, it seems to us there has been a departure from
the policy of the Commission expressed in the decided cases,
but this is mot a controlling factor upon the Commission.’
Other similar euthority is rather sbundant. Possibly the
putstanding decision the other way, unless the dissenting opin-
ion in the second Chenery case is regarded as suthority, is
NLRB v. Meall Tool Co. [119 F.2d 700.] The Board in order-
ing back pay for employees wrongfully discharged had in the
court's opinion departed from its usual rule of ordering back
pay only from time of fling charges, when filing of charges
- is anreasonably delayed and no mitigating circumstances are
shown. The Court, sssuming unto itself the Board’'s power
to find facts, said: ' We find in the record no mitigating eir-
cumstances justifying the delay.” Then it modified the order
on the ground that ' Consistency in administrative rulings is
essential, for to adopt different standards for similar situa-
tions is to act arbitrarily.’ From the standpoint of an ideal
system, one can hardly disagree with the court’s remark. But
from the standpoint of a workable system, perhaps the courts
.should not impose upon the agencies standards of consistency
of astion which the courts themselves customarily violate.-
Probably deliberate change in or deviation from established
administrative policy should be permitted se long as the action
is not arbitrary or unreasonable. This is the view of most
courts.”’ (Davis, Administrative Law, § 168 ; see also Parker,
-Administrative Law, pp. 250-253; 73 C.J.8., Public Admijnis-
‘trative Bodies and Procedure, § 148; California Emp. Com. v.
Black-Foze M. Inst., 43 Cal.App.2d Supp. 868 [110 P.2d
729].) Here the board was oot acting arbitrarily if it did
change its position because it may have concluded thaet another
license would be too many in the vicinity of the school.

[7] The contention is alsc advanced that the neighborhood
is predominantly Jewish and plaintiffs intend to sell wine
to customers of the Jewish faith for sacramentai purposes. Wa
Pail to see how that has any bearing on the issue. The wine
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to be sold is an intoxirating beverape; the sale of which requires
a license under the law. Furthermore, it cannot be said that
wine for this purpose could not be conveniently cbtained else-

where.
The judgment is affirmed.

Gibson, C. J., Shenk, J., Edmonds, J., Traynor, J., Schauer,
d., and Spence, J., concurred.

Appellants’ petition for a rehearing was denied May 21,
1953, :

376 .




377




}
)

sierra CLUB w. 489
‘ganN JoAQUIN LOCAL AGENCY FORMATION CoM.
31 Cal.4th 489; 87 Cal.Rpur.2d 702; 981 P 2d 543 [Aug, 1999]

[No. S072212. Aug. 19, 1999.]

SIERRA CLUB et al., Plaintiffs and Appellants, v.

SAN JOAQUIN LOCAL AGENCY FORMATICN COMMISSION,
Defendant and Respondent;

CALIFIA DEVELOPMENT GROUP et al., Real Parties in Interest and
Respondents.

SUMMARY

The trial court dismissed a petition for a writ of mandate filed by an
environmental group and others, challenging a local agency formation com-
mission's approval of a proposed city annexation, on the ground that plain-
liffs had failed to exhaust their administrative remedies under Gov. Code,
§ 56857, subd. (a), which provides that a person or agency “may” seek
rehearing of a commission action. {Superior Court of San Joaquin County,
No. CV001997, Bobby W. McNatt, Judge.) The Court of Appeal, Third
Dist., No. C027361, affirmed.

The Supreme Court reversed the judgment of the Court of Appeal and
remanded for further proceedings. The court held that, when the Legislature
?’“3 provided that a person or agency “may” seek reconsideration or rehear-
ng of an adverse administrative agency decision, that person or agency need
nat exercise that rehearing option prior to seeking judicial recourse. The
exhaustion of administrative remedies doctrine is adequately safeguarded by
the requirement that the administrative proceeding must be completed before
the right to judicial review arises. A person or agency is not required, after
an agency’s final decision, to raise for a second time the same evidence and
legal arguments previously raised solely to exhaust administrative remedies.

€ court further held that this new judicial rule was entitled to retroactive

application, (Opinion by Werdegar, J., expressing the unanimous view of the
court.)
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HEADNOTES
Classified to California Digest of Official Reports

(1) Administrative Law § 95—Judicial Review and Relief—Mands.
~ mus—~Quasi-Legislative Determination: Municipalities § 7—Alter.
ation and Disincorporation—Annexation—Agency Determmatmn
—A determination regardmg a proposed city annexation by a loca)
agency formation commission i§ quasi-legislative; judicial review thyg
arises under the ordinary mandamus provisions of Code Civ. Proc.
§ 1085, rather than the &dministrative- mandamus provisions of Code

Civ. Proc., § 1094.5.

(2) Administrative Law § $6—Judicial Review and Relief—Exhaustiog
of Administrative Remedies,—Exhaustion of administrative remedies
is not a matter of judicial discretion, but is ‘a fundamental rule of
procedure laid down by courts of last resort, followed..under the
doctrine of stare decisis, and binding upon all courts. Exhaustion of the
administrative. remedy is a jurisdictional prerequisite to resort to the
courts.

{3) Administrative Law § 88-—Judicial Review and Relief—Exhaustion
of Administrative Remedies—Particular Applications—When Re-
hearing Prescribed.—When the administrative procedure prescribes a
rehearing, the rule. of . exhaustion of remedies will apply in order that
the board may be given an opportunity to correct any errors that it may
have made.

(4a:4f) Admmlstrative Law § 89—Judicial Review and' Relief—Ex-
haustion of :Administrative Remedies—Exceptions—When Statute

- Provides Person -or Agency “May™" Seek Reconsideration of Ad-
verse Agency Decision.—The trial. court erred in dismissing a petition
for a writ of mandate filed by an environmental group and others.
challengmg a local agency formation comrnission’s approval of a
proposed city annexation, on the ground that plamuffs had failed to
exhaust their administrative remedies by failing to request rehearing of
the agency’s decision under Gov ‘Code, § 56857, subd. (a), which
provides that a person or agency “may” seek rehearing of a commission
action. When the Legislature has provided that a person or agency
“may” seek reconsideration or rehearing of an adverse administrative
agency decision, that person or agency need not exercise that rehearing
option priar to seeking judicial recourse. The exhaustion of administra-
tive remedies doctrine is adequately safeguarded by the requirement
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it

(5

(6)

mn

that the administrative proceeding must be completed before the right
to judicial review arises. A person or agency is not required, after an
agency's final decision, to raise for a second time the same evidence
and legal arguments previously raised solely to exhaust administrative
remedies, Furthermore;-this new judicial rule was enntled to retroactive
application, which would not create any unusual hardslnps (Overruling
Alexander v. State Personnel Bd. (1943) 22 Cal.2d 198 [137 P.2d 433],
Clark v. State Personnel Bd. (1943) 61.Cal.App.2d 800 [144 P.2d 84],
and Child v. State Personnel Bd. (1950) 97 Cal.App. 2d 467 [218 P.2d
52], to the extent they held otherwise.)

[See 3 Witkin, Cal. Procedure (4th ed. 1996) Actions, § 309.]

Administrative Law § 87—Judicial Review and Relief—Exhaustion
of -Administrative Remedles—Purpose .—The basic purpose of the
doctrine of exhaustion of administrative remedles is to lighten the
burden of overworked courts in cases whére administrative remedies
are available and are as likely as the judicial rémedy to provide the
wanted relief. Even when the administrative remedy may not resolve
all issues or. prov1de the precise relief requested by a plaintiff, the
exhaustion doectrine is still viewed with favor because it facilitates the
development of a camplete record that draws on administrative exper-
tise and promotes judicial efﬁcmncy It can sérve as a preliminary
administrative sifting process, unearthmg the ‘relevant evidence and
providing a record which the court may review.

Courts § 39.5—Decisions and Orders—Doctrine of Stare Decisis
—Oplmons of Cahforma Supreme Court.~~It is a fundamental juris-
prudential policy that prior applicable precedent usually must be fol-
lowed even though the case, if cotsidered anew, might be decided
differently by the current justices. This policy, known as the doctrine of
stare decisis, is based on the assumptxon that certainty, predictability,
and stability i in’ ‘the law are the major objectives of the legal system; that
is, that partie§ should be able to regulate their conduct and enter into
relauonshlps with reascnable assurance of the governing rules of law, It
is likewise well established, however, that this policy is a flexible one
which permits the California Supreme Court to reconsider, and ulti-
mately to depart from, its own prior precedent in an appropriate case.
Although the doctrine of stare decisis does indeed serve important
values, it nevertheless should not-- shield court-created error from
correcuon ’

Courts § 37—Decisions and Orders—Doctrine of Siare Decisis—
Application—Significant Legislative Reliance on Prior Decision.—
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The significance of stare decisis is hlghhghted when legislative reliance
is potentially nnphcated Certainly, stare decisis has added force whep,
‘the Legislature, in the public sphere, and citizens, in the private rea|m_
have acted in reliance on a previous decision, since overruling the
decision would dislodge settled rights and expectations’ or require gy
extensive legislative response.

(8) Administrative Law § 89— Judicial Review and Relief-——Exhaustioq

: of Administrative Remedies—Exceptions—Administrative Proce.
dure Act—Failure to Seek Rehearing.—The Administrative Proce.
dure Act (APA) (Gov. Code, § 11340 et seq.), which governs a sub-
stantial portion of the administrative hearings held in this state, was the
final culmination of a-detailed Judicial Council administrative Jaw
study ordered by the Legislature two years earlier. The Legislature
determined the right to judicial review under the APA would not be
affected by failure to seek reconsideration before the agency in ques-
tion, because of the council's ﬁndmg that the policy requiring the
exhaustmn of administrative remedies is adequately safeguarded by the
requirement that the administrative proceeding must be completed
‘before the right to Judlcxal review exists. In the absence of compelling
language in the APA to the contrary, it is assumed that the Legislature
adopted the proposed legislation with the intent and meaning expressed
by the council in its report. 4

(9a, 9b) Courts § 39.5—Decisions and’ Orders—-Prospectwe and Retro-
active Decisions— Judicial Discretion—Factors Conmdered —A de-
cision of the California Supreme Court overruling one of its prior
decisions ordinarily applies rétroactivel*j A court may decline to fol-
low that standard rule when retroactive application of a decision would
raise substantial concerns about the effects of the new nile on the

. general admifistration of justice, or would unfairly undermine the
reasonable reliance of ‘parties on the previously_ existing state of the
law. In other words, courts have looked to the hardship$ imposed on
parties by full retroactivity, pcrmmmg an eXception only ‘when the

~ circumstances of a case draw it apart from the usual rin of cases. All
things being equal, it is preferable to apply decisions in such 2 manner
as to preserve, rather than foreclose, a litigant’s day-in’ court on the

'ments of his or her action.

' COUNSEL

Brandt-Hawley & Zoia and Susan Brandt-Hawley for Plaintiffs aﬂd
Appsllants
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Nancy N. McDonough and David Guy for Plaintiff and Appellant San
Joaquin Farm Bur’cau Federation. :

Remy, Thomas and Moose, Michael H. Remy, James G. Moose, John H.
Mattox and Lee Axelrad for’thie Planning and Conservation League as
Amicus Curiae on behalf of Plaintiffs and Appellants, . ,

Herum, Crabtree, Dyer, Zolezzi & Terpstra, Steven A. Herum and Thomas
H. Terpstra for Defendant and Respondent and for Real Parties in Interest
and Respondents Gold Rush City Holding Company, Inc., and Califia
Development- Group. R

Susan Burns Cochran, City Attorney, for Real Party in Interest and ResPcm-
dent City of Lathrop. : :

Van Bourg, Weinberg, Roger & Ros'enfeld and Sandra Rae Benson for the
Northern California District Council of Laborers as Amicus Curiae on behalf
of Defendant and Respondent and Real Parties in Interest and Respondents.

Meyers, Nave, Riback, Silver & Wilson, Andrea J. Saltziman and Rick W.
Jarvis for Seventy Four California Cities as, Amicus Curiae on behalf of Real
Parties in Inteérest and Respondents. S '

N . ’ ' ' '
Opmnton ' . .

WERDEGAR, J.—In Alexander v. State Personnel Bd. (1943) 22 Cal.2d
198 [137 P.2d 433) {(Alexander), we held that when the. Legislature has
Provided. that a petitionér before an administrative tribunal “may” seek
reconsideration or rehearing! of an adverse decision of that tribunal, the
Pellt_ioner always must seck recorsiderdtion in order to exhaust his or her
administrative remedies ptior to seckifg recourse.in the courts. The Alex-
ander mle has received little attention sinéé its promuigatipn, and several
legal scholars and at least one Court of Appeal have expressed the belief that
the rule has been abandoned or legislatively abrogated. That conclusion was
Premature; the rule remains controlling law. However, as it serves little
Practical purpose and is inconsistent with procedure in parallel contexts, we
hereby abandon it. This is not to say that reconsideration of agency actions
need never be sought prior to judii:'ia] review. Such a request is necessary

. “The terms “reconsideration™ and “rehearing” are used interchangeably by the litefature and
“35¢ authority in this area, as well as by the parties to this appeal. Perceiving no fundamental
"lierence between the two terms for purposes of this case, we will do the same.
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where appropriate to raise matters not previously brought to the agency's
attention, We simply see no necessity that parties file pro forma requests for
reconsideration raising issues already fully argued before the agency, and
finally decided in the administrative decision, solely to satisfy the procedura]
requirement imposed in Alexarder.

I. FACTUAL AND PROCEDURAL HISTORY
In early 1996, the City of Lathrop (City) approved a proposal for a large
development project on several thousand acres of farmland outside of city
limits. A plan was approved, an environmental impact report (EIR) was
certified, and a development agreement was executed. A second plan was
approved to double the capacity of the City’s wastewater treatment facxhty
and a separate EIR was certified for that project.

Proceedings were commenced before the” San Joaquin Local Agency
Formation Commission (SJLAFCO) to obtain approval of the City’s annex-
ation of the territory. The Sierra Club, the San Joaquin Farm Bureau
Federation, Eric Parfrey and Georgianna Reichelt (collectively petitioners)
objected in that proceeding. STLAFCO overruled their objections and ap-
proved the proposed annexation; it also adopted a finding of ovemdmg
considerations with regard to the environmental impacts identified in the
EIR.

. Parfrey sent a letter, to STLAFCO requesting reconsideration of the ap-
proval In the letter he asserted the requued $700 filing fee for-the recon-
-sideration would be forthcommg ‘The next day he withdrew his request and,
together with the other petitioners, filed ‘this mandamus petition in the
superior court. The su1t named SJLAFCO as respondent, and various devel-
opers mcludmg Califia Development Group (Califia), the City and others as
real parties in interest. The petition alleged a lack of substantial evidence to
support the finding of overriding considerations with respect to the environ-
mental impacts identified in the EIR and, alternatively, that STLAFCO failed
to follow the applicable statutory provisions rclated to territory annexatiof.

: Cahfia moved to danuss the petition, Observmg that Government Code
section 56857, subdivision (a} provides that an aggrieved person may request
reconsideration of an adverse local agency formation commission (LAFCO)
resolution, Califia argued that under the authonty of Alexander, supra. 22
Cal.2d at page 200, such a request is a mandatory prerequxsne to filing in the
courts; Petitioners responded that the A[exander rule is'no longer good law.
as reflected in Benton-v. Board of Superwsors (1991) 226 Cal.App. 3d 1467.
1475 {277 Cal.Rptr. 481]. The trial court granted the motion to dismiss.
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The Court of Appeal affirmed. The majority concluded dismissal was
compelled by Alexander, despite its view that the Alexander rule is “out-
moded” and “presents a fitful trap for the unwary.” We granted review.

[I. THE LAFCO STATUTORY SCHEME

LAFCO's are administrative bodies created pursuant to the Cortese-Knox
Local Government Reorganization Act of 1985 (Gov. Code, § 56000 et seq.)
to control the process of municipality expansion. The purposes of the act are
to encourage “planned, well-ordered, efficient urban development patterns
with appropriate consideration of preserving open-space lands within those
patterns” (id., § 56300), and to discourage urban sprawl and encourage “the
orderly formation and development of local agencies based upon local
conditions and circumstances” (id., § 56301). (1) A LAFCO annexation
determination is quasi-legislative; judicial review thus arises under the
ordinary mandamus provisions of Code of Civil Procedure section 1085,
rather than the administrative mandamus provisions of Code of Civil Proce-
dure section 1094.5. (City of Santa Cruz v. Local Agency Formation Com.
(1978) 76 Cal.App.3d 381, 387, 390 [142 Cal.Rptr. 873].) '

Government Code section 56857, subdivision (a) provides: “Any person
or affected agency may file a written request with the executive officer
requesting amendments to or reconsideration of any resolution adopted by .
the commission making determinations. The request shall state the specific
madification to the resolution being requested.” (Italics added.) Such re-
quests must be filed within 30 days of the adoption of the LAFCO resolu-
tion, and no further action may be taken on the annexation until the LAFCO
has acted on the request. (Jd., subds. {b), (¢).) Nothing in the statutory
scheme explicitly states that an aggrieved party must seek rehearing prior to
filing a court action. '

II. THE Arexanoer RULE

(2) That failure to-exhaust administrative remedies is a Bar to relief in a
California court has Jong been the general rule. In Abelleira v. District Court
of Appeal (1941) 17 Cal.2d 280 [109 P.Zd 942, 132 A L.R. 715] (Abeileira),
3 referee issued a ruling awarding unémployment insurance benefits to
striking employees. The affected cmployers filed a petition for a writ of
mandate without first compléting an appeal to the California Employment
Cnmmission, as required by tquf:s"tatutory scheme. The appellate-court issued
an alternative writ and 2 temporary restraining ‘order blocking payment of
the benefits. We, in turn, issued a peréi*nptory writ of prohibition restraining
the appellate court from enforcir{g its writ and order. In so doing, we stated
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the general rule that exhaustion of administrative remedies “is not a mattey
of judiciel discretion, but is a fundamental rule of procedure laid down by
courts of last resort, followéd under the doctrine of stare decisis, and binding
upon all courts. . [Elxhaustion of the administrative remedy is a juris-
dictional prereqmslte to resort to -the courts.” (/d. at p. 293, 1t.ahcs in
original.) ’

~ The embloyers' in Abelleira argued that completing the administrative
process wotld ‘have béen futile because the commission had already ruled
"against their position in prior decisions based upon similar facts. We rejected
this' argument, noting that a civil' litigant .is not permitted to bypass the
superior court and file an'original Suit in the Supreme Court merely because
the local supenor court judge mighit be hostile to the plmnuff’s views, “The
whole argumerit tests upon ar illogical and impractical basis, since it permits
the party applymg to the court to' dssert without any conclusive proof, and
without dny possibility of successful challenge, the outcome of an appeal
which the administrative body his not even been perrmtted to decide,”
(Abélleira, supra, 1T Cal.2d at- p '301.)

We then stated: “Tt should be observed also that this argument is com-
pletely ‘answered by those cases ‘which* app]y the rule of exhaustion of
remedles to reheanngs Since the ‘board has already made a decision, if the
argument of fuuhty of further apphcatlon were sound, then surely this is the
instance in wh:eh it would be accepted. (3) But it has been held that
where the adm;mstrahve prncedure prescnbes a reheanng, the rule of ex-
oppdrtumty to correct any errors that it may have made. [Citations.]"

(Abelleira,  supra, 17 Cal 2d at pp 301- 302)

Two years later we issued Alexarder, sipra, 22 Cal.2d 198. In that case
two civil service employees sought a writ'of mandate directing the State
Land Comnussmn to reinstate ‘them after the State Personnel Board had
upheld their’ dismissals in an administrative proceeding. The Civil Service
Act at the time prowded that employees “may apply™ for a rehearing within
30 days of receiving an adverse decision of the State Personnel Board. The
employees did not seck rehearing before filing the writ petition, and the
deadlire for domg so passéd. The trial court sustained the defeudants
demurrer. (Id. atp 199)

- We afﬁrmed “The rule that admidistrative remedies must be exhausted

before redress may be had in the courts is established in this state. (Abelleira
v. District Court of Appeal, 17 Cal.2d 280 [109 P.2d 942, 132 A.L.R. 715),
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and cases cited at pages 292, 293, 302,) The provision for a.rehearing is
unquestionably such a. remedy. . . . [{] The petitioners ask this court to
distinguish between a provision in a statute which requires the filing of a
petition for rehearing before an administrative board as a condition prece-
dent to commencing proceedings in the courts [citations], and a provision
such as in the present act which it is claimed is permissive only. The
distinction is of no assistance to the petitioners under the rule. If a rehearing
is available it is an administrative remedy to. which the petitioners.must first
resort in order to give the board an opportunity to correct any mistakes it
may have made, As noted in the Abelleira case, supra, at page 293, the rule
must be enforced uniformly by the courts: Its enforcement is not a matter of
judicial discretion. It is true, the Civil Service Act does not expressly require
that application. for a rehearing be made as a condition precedent to redress .
in‘the courts. But neither does the act expressly designate a specific remedy,
in ‘the courts. So that where, as here; the act provides for a,rehearing, but
makes no provision for specific redress in the courts and resort to rehearing
as a condition precedent, the rule of exhaustion of administrative remedies
supplies the omission." (Alexander, supra, 22 Cal.2d at pp. 199-200.)

Justices Carter and Traynor each dissented.? Both dissents noted that the
Legislature has the ability to.make an administrative rehearing a mandatory -
requirement if it chooses to do so, and that it had already done, so explicitly
in two statutory ‘schemes enacted prior to Alexgnder. (22 Cal.2d at p, 201
{dis. opn. of Carter, 1.); id. at pp. 204-205 (dis. opn. of Traynor, J.).) Justice
Carter further emphasized that the majority’s broad interpretation of the .
exhaustion requirement is conirary to the principles, of procedure ordinarily
applicable in judicial and quasi-judicial forums. (/d. at p. 201.) For example,
a litigant need not make a motion for a new trial before pursuing an appeal
after final judgment in the trial court, nor must that litigant petition the Court
of Appeal for rehearing prior to seeking review (or, at that time, hearing}
before the Supreme Court after the appellate court issues its decision. (Ibid.)
Ju;tice Traynor additionally noted that the majority’s. interpretation’ was "
neither compelled by Abelleira (22 Cal.2d at p. 205) nor in acéordance with
the federal rule (id. at p. 204). . '

In 1945, the Legislature passed the Administrative Procedure Act (APA)
Ithen Gov. Code, § 11500 et seq., now Gov. Code, § 11340 et seq.), which
20vems a substantial portion of the administrative hearings held in this state. -
The APA and related legislative enactments were the final culmination of a
detailed Judicial Council administrative law study ordered by the Legislature

*Chief Justice Gibson did not participate in the decision.
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two years earlier.? The Judicial Council reported its conclusions and recon,.
mendations in its Tenth.Biennial Report to the Governor and the Legislature
With regard to permissive rehearings, the report states: “The [draft] stature
provides . . . that the right to judicial review is not lost by a failure 1o
petition for reconsideration. The Council decided that.the established policy
requiring the exhaustion of administrative remedies is adequately safe-
guarded by the requirement thatthe administrative- proceeding  must be
completed before the right to judicial review exists. . . . [f] The proposals
in the field .of judicial review are in substantially the form in which they
were submitted  publicly in a tentative draft. They have received general
approval from the agencies and from members of the bar and the Counci]
believes'that the enactment of these recommended statutes will produce a
substantial improvement in our present procedure for the judicial review of
administrative orders and decisions.” (Judicial Council of Cal., 10th Biennial
Rep. (1944) Rep. on Administrative Agencxes Survey, p. 28. )

~ -In enacting the APA the Leg1slature, concurred with this recommendanon

. Government Code section 11523 controls judicial review of agency rulings
under the APA and provides that "[t]hepght_ to petition shall not be affected
by the failure to seek reconsideration before the agency.” Of course, section
11523 applies only in proceedings arising under the APA.

Over the next half-century, the Alexander rule remained controlling author-
ity but. gamered little attention in either case law. or legal scholarship.
Alexander was expressly followed in two. early decisions. (Clark v. State
Personnel Board (1943) 61 Cal.App.2d 800.[144 P.2d 84}, Child v. State
Personnel Board (1950) 97 Cal. App 2d 467 [218 P.2d 52]1.) While over the
decades Alexander was cited in decisions. several dozen other times, the
citation was nearly always a reference.to the Abelleira principle, i.e., the
general pmposmon that one must exhaust administrative remedies before
secking recourse in the courts

The specific effect of failing to seek a seemingly permissive rehearing was
not at issue in another:published case until Benton v. Beard of Supervisors,
supra, 226 Cal.App.3d 1467. In Benton, opponents of a California Environ-
mental Quality Act.(CEQA) decision:by,a county board of supervisors did
not request reconsideration by the, board before seeking a writ of mandate in
the superior court. The Court of Appeal rejected the argument the petitioners

3'I'he Judicial Council was entrusted to “make a thorough study of the subject . . . of
review of dcclswns of adrmmstrauV: boa.rds commissicns and officers . . . [end] fonﬂu'me
a comprehens:ve and detailed plan . - . [including] drafts of such legislative measures as may
be caiculated to cariy out and effecmatc the plan.” (Stats. 1943, ch. 991, § 2, p. 2904.)
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had failed to exhaust admlmstrauve remedres concludmg that because
county ordinances and CEQA guidelines expressly denied the board any
authority to reconsider its decision, there was no additional remedy to
pursue. (Id. at pp. 1474-1475.)

" The Court of Appeal went o to bolster its conclusion, stating: “Second,
even if we assume arguendo that the board had the authority to reconsider its
adoption of the mitigated negative declaration, we are satisfied that the
Bentons exhausted their administrative remedies. At one time, the California
Supreme Court required an aggrieved person to apply to the administrative
body for a reheanng after a final decision had béen issued in order to-exhaust
administrative remedies. (Alexandér-v. State’ Personnel Bd. (1943) 22 Cal.2d
198, 199-201 [137 P.2d 433]; see 3 Witkin, Cal. Procedure ([4th]ed. (1996])
Actions, § [309, p. 398])) This holding—criticized by at least ‘'one legal
scholar as ‘extreme’—has been repealed by statute.” (Gov. Code, § 11523
[Administrative Procédure Act cases], see 3 Witkin, Cal. Procedire; sipra,
§ 309, p. 398].) Therefore, we are not bound by it. The Bentons complied
with ‘the exhaustion requirement ‘when they filed a timely appeal of the
commission’s decision to the board and argued their position before that
body. [Citations.]” (Bentor v. Board of Supérvisors, supra, 226 Cal.App.3d-
atp. 1475 fn. omrtted)
. The Legislature, of course, did not directly overturn the Alexander rule by
enacting the APA, because the procedural changes it created were limited to
APA cases. To directly repudiate the Alexander rule, the Legislature would
have had to enact a contrary statite of general application, providing that in
all cases not otherwise provided for by statute or regulation, the failure to
seek reconsideration before an administrative body does not affect the right
to Judicial: review, The Alexander rule thus remains the controlling common
law of this state, even though the only recent case specifically to discuss that
rule opined it is no longer in force

Iv. Memrs OF THE Amowoen RULE

(d4a) We have reconsidéred the Alexander rule and ‘come .to the conclu-
sion that it suffers from several basic flaws. First, the Alexander rulé might
easily be overlooked, even by a reasonably alert litigant. At the most basic
level, when a party has been given ostensibly permissive statutory authori-
2ation to seek reconsideration of a final decision, that he or she is affirma-
“"EIY required to do.so in order. to_obtain recourse to the courts is not
mturtWely obvious. Even to attorneys, the word *may” ordinarily means just
that. Tt does not mean “must” or “shall.”
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Likewise, attormeys and lmgants familiar with the rudiments of coyp
procedure know that-one need not make a request for a new trial prior 1o
filing an appeal of an adverse Judgment, nor seek reconsideration of ap
adverse appellate decision prior to seeking review in-this court. Withou
receiving explicit notification from within the statutory scheme, they are
unlikely to anticipate that a different rule will apply in. -administrative
proceedings. This requirement, indeed, may not be apparent even to, practj.
tioners with experience in administrative law, since under the APA a rehear.
ing opportunity styled as pemusswe is actually permissive, and not a
mandatory prereguisite to court review. (Gov Code § 11523)

Nor would an attomey fanuhar thh federal law be placed on notice, The
relevant section of the federal Administrative Procedure Act, 5 United States
Code section 704, provides: “Except as otherwise expressly required by
statute, agency action otherwise final is final for the purposes [of judicial
review] whether or not there has been presented or determined an application

. for any form of reconsideration . . . .” In spite of the citations 1o
federal case law in the Alexander majority opmmn, thiis is thé common law
rule in federal courts and had been for decades before 'Alexander was
decided. (See, e.g., Prendergast v. N. Y. Tel. Co. (1923) 262U S. 43, 48 [43
S.Ct. 466, 468, 67 L:Ed. 853]; Levers v. Anderson (1945) 126 U'S. 219,222
[66 S.Ct 72, 73-74, 90 L.Ed. 26] »-

In sum, even an alert legal practmoner could. overlook the necessﬂy of
,-seekmg reheanng, as'a condmon to judicial review, until after the deadline
to act had passed, and many who petition before admlrustranve bodies do so0

without the beneﬂt of legal training. In recent years, moreover, even.an
- awareness of the reheanng issue rnight not have avoided the potential pitfall,

given that the only recent Court of-Appeal decision (Benton v. Board of -

Supervisors, supra, 226 Cal. App :3d at p. 1475) declares the rule to have been
legislatively repealed, and a leading treatise on California procedure, citing
that decision, strongly implies the rule is no longer in force.’

4Nexthcr federal case relied upon by the Alexander majority actually holds that a rehearing
must be sought whenever available. In each cage, the litigants attempted 16 rajse issues before
the courts that had pever been raised in the proceeding before the administrative tribunal
(Vandalza R. R.v. Public Service Comm. (1916) 242 U.8. 255 [37 $.Ct. 93, 61'L.Ed. 276): Red
River Broadcasting Co. . Federal C. Commission (D.C. Cir. 1938) 98 F.2d 282 (69 App.DC.
1].) Neithér case stands for anything more. than a general exhavstion principle, a l2 Abelleira.
’Wllkm states: “In [Alexander], a split court took the extreme position that the exhaustion

_ doctrize included a requirement of apphcauon to the admiriistrative body for a rehearing of its
“fital determination. [Citation.] This view was later rcpudmted by statute, both for the
Personnel Board (Govt.C. 19588) and for agencies undér the Administrative Procedure Adl
(Govt.C. 11523),” (3 Witkin, Cal. Procedure (4th ed. 1996) Actions, § 309, p. 398, italics i9
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Of course, circumstances can exist where enforcement of a judicially
created procedural rule is justifiable even though the rule is neither intu-
iively expected nor consistent with other procedural schemes. If the Alex-
ander rule were nécessary to the purposes behind the doctrine of exhaustion
of administrative remedies, or at least significantly advanced those purposes,
then its usefulness might well outweigh its drawbacks. This does not appear
10 be the case.. ' '

(5) “There are several reasons for the exhaustion of remedies doctrine:
‘The basic purpose for the exhaustion doctrine is to lighten the burden of
overworked courts in cases where administrative remedies are available and
are as likely as the judicial remedy to provide the wanted relief.’ (Morton v.
Superior Court [(1970)] 9 Cal.App.3d 977, 982 {88 Cal.Rptr. 533].) Even
where the administrative remedy may not resolve all issues or provide the
precise relief requested by a plaintiff, the exhaustion doctrine is still viewed
with favor ‘because it facilitates thé development of a complete record that
draws on administrative expeértise arid promotes judicial efficiency.” (Kariin
v. Zalta (1984). 154 Cal.App.3d 953, 980 {201 Cal:Rptr. 379].) It can serve
as a preliminary administrative $ifting process (Bozaich v. State of California
{1973) 32 Cal. App.3d 688, 698 [108 Cal.Rptr. 392]), unearthing.the relevant
evidence and providing a record which the -court-may review. (Westlake
Community Hosp. v. Superior Court (1976) 17 Cal.3d 465, 476 [131
Cal.Rptr. 90, 551 P.2d 4101.)" (Yamaha Motor Corp. v. Superior Court
(1986) 185 Cal. App.3d 1232, 1240-1241 [230 Cal.Rptr. 382].)

~ Mb) In cdses such as this, however, the administrative record has been
created, the claimé have been sifted, the evidence has been inearthed, and
the ‘agency tias already applied its expertise and made its decision as to
¥hether relief is appropriate. The likelihood that an administrative body will
' reverse itself when presented only with the same facts ard repetitive legal
irguments is small. Indeed, no court. would do so if presented with such a
motion for reconsideration, since such a filing is expressly barred by statite. .
{Code Civ, PI.'DC., § 1008) L ' - - -

WE_ also think it unlikely the Alexander rule has any substantial effect in
reducing the burden on the courts. When the parties are aware of the rule and

Mginal.} Sq

iy me specific. practice guides are even more emphatic in their view the Alexander

© 15 no longer.good law. (See, e.g., 1 Fellmeth & Folsom, Cal. Administrative and Antitrust
b " i !992) § 8.0, p. 361 [M‘A"hmjgh at one time a litigant was required to seek a rehearing
_Inﬁ:’“"‘m for teconsideration, that requirément is no longer commonly aPPlied_-," (Fn.
; ¢d.}l: 2 Kostka & Zischke, Practice 'Under the Cal.- Environmental Quality Act
MLEABar 1997y 5 23.100, pp. 1015-1016 [*“The continuing- vitality of the Alexander rule

* % questionable.”],) | {
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comply with it, the administrative body presanted with the same facts ang
arguments is unlikely to reverse its decision. The only likely consequence i -
delay and expense for both the parties and the. administrative agency prior 10
the commencement of judicial proceedings. Of course, the courts’ burden is
marginally reduced by the otcasional case when a party, unaware of the rule,
fails to comply and thus js barred from seeking judicial review, but we
believe the striking of potennally meritorious claims solely to clear them
from a court’s docket should not stand as a policy goal in and of itself,

" The primary useful purpose the rule might serve was expressed in-Afex.
ander itself, Theoretically, the rule “give{s] the. [adnumstratwe body] an
opportunity to correct any iistakes it may have made.” (Alexander, supra,

22 Cal.2d at p. 200.) We presume, however, that the decisions-of the various-
agencies of this state are reached, in the overwhelming majority of the
proceedings undertaken, only after due consideration of the issues raised and
the evidence presented. While occasional mistakes are an unfortunate by-
product of all tribunals, judicial or administrative, the fact remains that 3
petitiont for reconsideration, raising the same arguments and evidence for a
second time, will not likely often sway an.administrative body to abandon
the conclusions it has reached after full pI‘lOI consideration of those same
points.

We are not alone in our reasoning. After a multiyear consideration and
public review process, the California Law Revision Commission recently
issued a report recommending a complete overhaul and consolidation of the
myriad statutes for judicial review of California agency decns:ons under one
uniform procedural scheme: (Judicial Review of Agency Actlon (Feb 19973
27 -Cal. Law Revision Com. Rep. (1997) p- 13 (Revxslon Report)) The
_commission’s proposed legislation provides in pertinent part: “all adminis-
trative remedies available within an agency are deemed exhausted . . . if no
higher level of review is available within the agency, whether or pot a
rehearing or other lower level of review is available within the agency,
unless a statute or regulation requires a petition for rehearing or other
administrative review."” (Id., § 1123.320, p..75.) The comment to this section
is clear: “Section 1123.320 restates the existing California rule that a penuon
for a rehearing or other lower level administrative review is not a prerequl-
site to judicial review of a decision in an adjudicative proceeding. See
former Gov't Code § 11523, Gov't Code '§ 19588 (State Personnel Board).
This overrules any contrary case law implication. Cff Alexander v. State
Personnel: Bd., 22 Cal.2d 198, 137 P.2d 433 (1943)." (/d. at pp. 75-76:)

The Revision Report also contains several background studies by Profes-
sor Michael Asimow, who was retamed by thc commission as a special
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consultant for this project. In discussing’ this issue, Professor Asimow
opines: “Both the existing California APA and other statutes provide that a
litigant- need- not request: reconsideration from the agency before pursuing
judicial review. However, the common law rule jn California may be
otherwise [citing Alexander]. A request for reconsideration should never be
required as a prerequlsltc to. judicjal rev1ew unless specxfically provided by
statute to the contrary.” (Revision Rep., supra, at pp. 274-275, fns. omitted.)
We recognize that, to date, the Legislature has not acted on the Law
Revision Commission's recommendations; we do not suggest that the unen-
acted recommendation reflects the current state of California law. It does
reflect, however, the opinion of a learned panel as to the wisdom of and
necessity for the Alexander rule.

Over 50 years ago, the United States Supreme Court suggested that:
“motions for rehearing before the same tribunal that enters an -order are
under normal circumstances mere formalities which waste the time of liti-
gants and tribunals, tend unnecessarily to prolong the administrative process,
and delay or embarrass enforcement of orders which have all the character-
istics of finality essential to appealable orders.” (Levers v. Anderson, supra,
326 U.S. at p, 222 (66 S.Ct. at pp. 73-74]; see also Rames, Exhausting the
Administrative Remedies: The Rehearing Bog (1957) 11 Wyo. L.J. 143,
149-153.) We agree. There is little reason tomaintain “an illogical extension
of this general rule [of exhaustion of administrative remedies that] require[s]
an idle act.”" (Cal. Administrative Mandamus (Cont.Ed.Bar. 1989) § 2.30, p.
52.) Were, the issue before us in the first instance, we would have little-
difficulty concluding that the rule concerning administrative rehearings
should be made consistent with judicial procedure, the federal rule, and
California’s own APA S

V. Starg DECISIS AND LEGISLATIVE INTENT

'(6) The issue of whether seemingly permissive reconsideration options
in ﬂdrmmstratwe proceedmgs need be exhausted is not before‘us for the first
timje, howcver and we do not lightly set aside a 50-year-old precedent of
lhxs court “It is, of course, a fundamental Junsprudennal policy that pnor

®An dmicus curiae submission from 74 California cities suggests that reversing the Alex-
ander mle would interfere with the uniformity of California exhaustion law and create
confusion as to which administrative remedies need be followed and which could be by-
Passed. The concern is overstated. There is nothing uniform about the current state of
‘“h-’lumon law with regard to permissive reconsideration. Reversal would merely make
California common law consistent with the APA, federal law, and  parallel judicial procedure.
e effect of such a reversal is limited to reconsideration and has no effect on general
principles requiring that each available stage of administrative appenl be exhousted.
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applicable precedent usually must be followed even though the case, jf
considered anew, might be decided differently by the current justices, Thjs
policy, known as the’doctrine of stare decisis, ‘is based on the assumptiop
that certainty, predlctabﬂlty and stability in the law are the ‘major objectives
of the legal system; i.e., that parties should be able to- regulate their condug
and enter into relationships with reasonable assurance of the governing rules
of law.’ [Cxtatjon] [ Lt is likewise well estabhshed however that the
foregoing policy is a flexibie one which perrmts this court to reconsider, and
ultimately to depart: from, our own prior precedent in an _appropriate case,
[Citation.] As we stated in Cianci v, Superior Court (1985) 40 Cal.3d 903,
024 .[221 Cal. Rptr 575, 710 P.2d 3751, '[a]lthough the doctrine [of stare
decisis] does indeed serve important values, it nevertheless should not shield
court-created error from correction.’ ” (Maradt Shalal v. Fzreman 's Fund Ins.
; Campames (1988) 46 Cal.3d 287, 296 [250 Cal.Rptr, 116, 758 P 2d 58].)

. {7) The significance of stare decisis is hlghhghted when legislative
rehance is potentially implicated. (See, e.g., People v. Latimer (1993) 5
' Cal.4th 1203, 1213-1214 [23 Cal.Rptr.2d 144, 858 P.2d 611] (Latimer).)
Certainly, “[stare decisis has added force when the legislature, in the public
sphere, and citizens, in the private realm, have acted in reliance on a
previous decision, for in this instance overruling the decision would dislodge
settled rights-and expectations or require an extensive legislative response.”
(Hilton v. South Carolina Public Railways Comm'n (1991) 502 U.S. 197, 202
{112 S.Ct. 560, 564, 116 L.Ed.2d 560].)

 In Latimer, supra, 5 Cal.4th 1203, we considered the ongoing vitality of a

30-year-old precedent of this court interpreting Penal Code section 654 as
* prohibiting multiple punishments for multiple criminal acts when those acts
had been committed with a single intent and objective. (Neal v. State of
Califorria (1960) 55 Cal.2d 11, 19 [9 Cal.Rptr. 607, 357 P.2d'839] (Nea!).)
- "Although.the Neal rule had been the subject of criticism, and ‘we acknow}
- edged we might now decide the matter differently -had it been presented to us
~ as a matier of first impression (Latimer, supra, 5 Cal.4th atpp: 1211-1212),
we concluded we were not free to do so because of the collateral conse-
quences such a reversal might have on the:entire complicated:determinate
sentencmg structure the Legislature had enacted in the intervening years, “Af
this time, it is impossible to determiine whéther, or how, ‘statutory law might
have developed differently had this court’s interpretation of section 654 been
different. For example, the limitations ‘the Neal tule placed on consecutive
sentencing may have affected leglslatwe decisions regarding the length of
sentences for individual crimes or the development of sentence enhance-
ments. (1]. . . []]. . What would the Leglslature have intended if it had
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known of the new rule? On a more general front, what other statutes and
legislative decisions may have been influenced by the Nea! rule, and in what
ways? These are questions the Legislature, nat this court, is best equipped to
answer.” (/d. at pp. 1215-1216.)

Of course, principles of stare decms do not preclude us from ever
revisiting our older decisions. Indezd, in the same year we decided Latimer
we overruled a different sentencmg precedent in People v. King (1993) 5
Cal4th 59 {19 Cal.Rptr.2d 233, 851 P.2d 27] (King). Thé primary difference
between the cases was the extent to which a reversal of precedent would cast
uncertainty on the appropriate interpretation of the other statutes and case
law that make up Cahforma s criminal senteucmg structure. As we explained
in Latimer, the sentencing precedent at issue in King “was a specific, narrow
ruling that could be overruled without affecting a- complete sentencmg
scheme. The [rule at issue in Latimer], by contrast, is far more pervasive; it
has influenced so much subsequent legislation that stare decisis mandates
adherence to it. It can effectively be overruled only in a comprehensive
-fashion, which is beyond the ability of this court. The remedy for any
inadequacies in the current law must be left to the Legislature.” (Latzmer
supra, 5 Cal.4th at p. 1216.)

(4c) We do not perceive legislative reliance to be a substantial obstacle
in this case. Like 'the precedent at issue in King, Alexander. sets forth a
narrow rule of limited applicability. Certamly. no reason appears to believe
the rule is a vital underpinning. of the entire administrative law structure of
California. : Unlike the precedent at issue in Latimer, little hard evidence
suggests the Legislature has affirmatively taken the Alexander rule into
account in enacting subsequent legislation. :

Unhke <the rules at issue in both King and Latimer, the Alexander rule is
not a matter of statutory. interpretation, as it does not hinge on the meaning
of specific words as used in a particular statute. It is a rule of procedure that_
comes into play whenever the Legislature offers. parties the option to seek
reconsideration of a final administrative decision without specifying in the
relevant statute the consequences, if any, of failing to do so. Thus, the
Legislature has not had an opportunity afﬁnnatwely to acquiesce in the
Alemnder ruzle by reenacting or reaffirming exact statutory language. (See,
€.2., Fontana Unified School Dist. v. Burman (1988) 45 Cal.3d 208, 219 {246
Cal.Rptr. 733, 753 P.2d 680]; Marina Point., Ltd. v. Wolfson (1982) 30
Cal.3d 721, 734 [180 Cal.Rptr. 496, 640 P, 2d 115, 30 A.LR.4th 1161].)

-Likewise, as noted previously, in order directly to repudiate the Alexander
"Ule the Legislature would have been required to enact a contrary statute of
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general application, providing that in all cases not otherwise provided for by
statute or regulation, the failure to seek reconsideration before an adminis-
trative body does nat, standing alone, affect the right to judicial review. The
Leglslature has not enacted such a statute, but that it has not chosen to do so
is not necessarily dispositive of its intentions. “The Legislature’s failure to
act may indicate many things other than approval of a judicial construction
of a statute: the * * *sheer preéssure of other and more important business,’ "
“* political considerations,””” or a ‘* ‘tendency to trust to the courts to
correct their own eriors . .-, "’ " (County of Los Angeles v. Workers'
Comp. Appeadls Bd. (1981) 30 Cal 3d 391,7404 [179 Cal.Rptr. 214, 637 P.2d
6811]; see also King, supra, 5 Cal.4th at p. 77; Latimer, supra, 5 Cal.4th at p.
1213; Pedple v. Escobar (1992} 3 Cal.4th 740, 750-751 [12 Cal.Rptr.2d 586,
837 P.2d 1100].) ‘

No explicit evidence of legislative acquiescence in the Alexander rule
appears, Neither are there any indications of a legislative view as to the
application of the Alexander rule specifically to the LAFCO statutory
" scheme. Respondents argue the Legislature must have enacted Government
Code section 56857, subdivision (a) with the implicit understanding the
Alexander rile woilld apply and with the affirmative intention that it do so.
As we have noted, nothing in the language of the statute compels ‘this
conclusion or providés affirmative evidence of legislative approval or dlsap-
proval or even awareness, of the Alexander rule

RcSponden_ts alternatively argue that the Legxslamre invested:the LAFCO
reconsideration remedy with' special significance by providing that, if a
request for amendment or reconsideration is filed, the annexation process is
suspended until the LAFCO has actéd upon the request. (Gov. Code,
§ 56857, subd. (c).) From this, they extrapolate that the Legislature must
consider reconsideration to be especially meaningful in the LAFCO context
and, thus, that the Legislature must affirmatively believe requests for recon-
sideration are a mandatory. remedy that must always be exhausted prior to
judicial review. We do not agree. These sections merely demonstrate the
Legislature considers such requests to have significance when they are
actually made. They cast no light on whether the Legislature wants parties to
file pro forma requests for reconsidération.

' 'Weé have not been provided with, nor has our research dlsclosed any
leglslauve. history demonstrating that, in enacting'Government Code section
56857, subdivision (a) the Legislature affirmatively considered the signifi-
cance of providing & pertnissive reconsideration remedy to a party who has
already obtained a final decision. In lieu of direct indications of legislative
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KEITH B. PETERSEN, MPA, JD, Prasidant 7 Telephone: (858)514-8605

5252 Balboa Avenue, Suite 807 Fax: (858)514-8645
San Dlego, CA 92117 , E-Mail: Kbpsixten@aol.com

December 24, 2003

RECEIVED

3
Paula Higashi, Executive Director DEC 2 3 209
Commission on State Mandates COMMISSION ON
980 Ninth Street, Suite 300 - - - STATE MaNDATES

Sacramento, CA 95814

Re: CSM No. 02-TC- 09
Test Claim of Santa Monica Communlty College District
‘False Reports of Police Misconduct (K-14):

Dear Ms. Higashi:

| have received the draft staff analysis to the above referenced test claim and respond
on behalf of Santa Monica Community College District, test claimant.

The sole reason far Staff's recommendation to the Commission that it deny the test
claim is that;

formmg a school district police department and employing® peace
ofﬁcers is an entlrely dlscretlonary activity on the part of all school
districts... (Draft Staff Analysns at page 7)

Based upon this erroneous conclusmn staff suggests the following remedy:
“..Thus, pursuant to state law, school dlstncts and community college

districts remain free to discontinue providing their own police department
and employing peace officers..." (ld., emphasis supplied)

! Test claimant is not seekmg relmbursement for “employing peace officers”.

Test claimant seeks relmbursement only for complying with the test claim legislation.
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timely request for reconsideration is filed and rejected by the board, within
30 days of . . . the noticé of rejection. (] (3) If a timely request for
reconsideration is filed and granted by the board, . [within 30 days of the
final decision],” ‘Although the statute does not expressly state that a party
who fails to seek reconsideration may seek judicial review, by providing for
different time liritations depending on whether reconsideration was sought,
the statutory wording arguably implies that in enacting the statute the
Legislature was operating under the assumption that failure to seek recon-
sideration of a final administrative decision is not ordinarily a bar to further
‘judicial review, Any such inference, however, is weak.

In sum, aIl the mferences the parties would have us draw are insubstantial
and do not provide us with a sufficient basis to extrapolate legislative
approval of the Alexander rule. The most one can say is that at times the
Leglslature has had a specific intention regardmg the significance of recon-
sideration in an administrative scheme and has chosen to craft a statute so as
to accomphsh its mtent;ons ‘

We ulurnately retum to the sole reliable indication of the Legislature's
view of the need for the Alexander rule 8 In enactmg the APA, the
Legxslature was aware it was creatlng & general statutory framework that
would be applled by myriad agencies under varying circumstances; not a
spec1ﬁc scheme appllcable to -only one type of administrative hearing,
_Despite this anchpatlon of broad applicability, thé Legislature determined
“the nght to Judncml review under the APA shall not be affected by failure to
séek’ reconsideration before the- agency in -question, because the “policy
requiring the exhaustion of administrative remedies is adequately safe-
guarded by the requirement that the adm,lmstratlve proceeding must be
completed before the right to judicial review exists.” (Judicial Council of
Cal., 10th Biennial Rep suprd, at p. 28) '

[The Tenth Biennial Report] is a most valuable aid in ascertalmng the
meaning of the statute. While it is true that what we are interested in is the
]eglslatlve intent as disclosed by the language of the section under consid-
eration, the countil drafted this language at the request of the Legislature,
and in this respect was a special legislative committee. As part of its special
feport containing the proposed legislation it told the Legislature what it
intended to provide by the language used. In-the absence of compelling
language in the statute to'the contrary, it will be assumed that the Legislature
adopted the proposed legislation with the intent and meaning expressed by
the council in its report.” (Hohreiter v. Garrison (1947) 81 Cal.App.2d 384,
397 [184 P.2d 323); accord, Anton v. San Antonio Community Hosp. (1977)
19 Cal.3d 802, 817 [140 Cal.Rptr. 442, 567 P.2d 1162].)
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personnel to protect the health and safety of pupils and to maintain proper and
appropriate conditions conducive to learning. The California Supreme Court has
indicated that this Education Code section codified the traditional common law doctrine
of in loco parentis, under which school employees stand “in the place of the parent.” /n
re William G (1985) 40 Cal.3d 550, 571 (diss.op.)

As support for its self-serving conclusion that there is no constitutional requirement to
maintain school police departments, Staff, at page 6, cites Leger v. Stockton Unified
School District (1988) 202 Cal.App.3d 1448 and quotes® a well excised portion of the
opinion, at page 1455, which states that a constitutional provision is not self executing
when it “merely indicates principles, without laying down rules by means of which those
principles may be given the force of law.”

Staff's error is trying to stretch rules of tort law to fit an issue of constitutional law.
Section 28(c) was intended to encompass safety only from criminal behavior.
Brosnahan v. Brown (1982) 32 Cal.3d 236, 248

In Leger’, the complaint alleged that employees of the district negligently failed to
protect plaintiff from an attack by a nonstudent in a school restroom. The complaint
attempted to establish tort liability by alleging that Section 28(c) created a duty of due
care, which is an essential element of the tort of negligence. The Leger court held:

“Article 1, section 28, subdivision (c) of the California Constitution is not
self-executing in the sense of providing a right to recover money damages
for its violation.” '

(The court then discusses the application of section 28(c) in a
constitutional sense - see: section 1B infra)

parent would be legally privileged to exercise but which in no event shall exceed the
amount of physical control reasonably necessary to maintain order, protect property, or
protect the health and safety of pupils, or to maintain proper and appropriate conditions
conducive to learning. The provisions of this section are in addition to and do not
supersede the provisions of Section 49000."

8 Staff indents and blocks off 6 lines 1o appear as if it is a direct quotation from
Leger. \n fact, only a portion of the last sentence is a direct quotation.

7 Leger is a pleading case appealing the trial court's sustaining defendants’
general demurrer, without leave to amend.
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infer this awareness solely from petitioner Parfrey’s initial request for
reconsideration of STLAFCQ’s approval of the annexation of the develop-
ment property, which he later withdrew. In reality, the filing and subsequent
withdrawal of a reconsideration request are equally consistent with an
understanding that reconsideration is merely permissive as with a belief it is
mandatory. Indeed, to assume petitioners consciously chose to expose their
action to dismissal on purely procedural grounds is difficult. Moreover, as
we have discussed 1in detail above, although Alexander was decided over a
half-century ago, the rule of the case has remained relatively obscure since
that time, and that a litigant would be uncertain of its vitality today is not at
all unlikely. The filing and withdrawal of a request for reconsideration
appear to reflect only a judgment that perfecting the request would not be
worthwhile.

We bereby overrule Alexander, supra, 22 Cal.2d 198, and hold that,
subject to limitations imposed by statute, the right to petition for judicial
review of a final decision of an administrative agency is not necessarily
"affected by the party’s failure to file a request for reconsideration or
rehearing before that agency.

We emphasize this conclusion does not mean the failure to request
reconsideration or rehearing may never serve as a bar to judicial review,
Such a petition remains necessary, for example, to introduce evidence or
legal arguments before the administrative body that were not brought to its
attention as part of the original decisionmaking process. (See, e.g., 2 Davis
& Pierce, Administrative Law Treatise (3d ed. 1994) § 15.8, p. 341.) Our
reasoning here is not addressed to new evideace, changed circumstances,
fresh legal arguments, filings by newcomers to the proceedings and the like.
Likewise, a rehearing petition is necessary to call to the agency’s attention
errors or omissions of fact or law in the administrative decision itself that
were not previously addressed in the briefing, in order to give the agency the
opportunity to correct its own mistakes before those errors or omissions are
presented to a court. The general exhaustion rule remains valid: Administra-
tive agencies must be given the opportunity to reach a reasoned and final
conclusion on each and every issue upon which they have jurisdiction to act
before those issues are raised in a judicial forum. Cur decision is limited to
the narrow situation where one would be required, after a final decision by
an agency, to raise for a second time the same evidence and legal argumenits

one has previously raised solely to exhaust administrative remedies under
Alexander.
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The judgment of the Court of Appeal is reversed, and the- cause is
remanded for further proceedings in accordance_ with this decision.

George, C. J., Mosk, I., Kennard, 1., Baxter, J., Chin, I., and Brown, I.,
concurred. - '
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