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ITEM 7 
TEST CLAIM 

FINAL STAFF ANALYSIS 
Labor Code Section 3212.1 1 

Statutes 200 1, Chapter 846 (AB 663) 

L feguard Skin Cancer Presunzption (K-14) (02-TC- 16) 

Santa Monica Community College District, Claiinant 

EXECUTIVE SUMMARY 

In 2002, the Conlinission received a local agency test claiill filing, SIcii7 Cancer Prest~nzptioiz for 
Lfeguai~ds (01-TC-27, Itein 5) .  On February 27, 2003, the Cominission received a second test 
clainl on the sanle statute alleging a reiinbursable state mandate is also iinposed on K- 14 school 
districts. The two test claims were not consolidated. 

In 200 1, the Legislature passed Assembly Bill 663, adding sectioil 3212.1 1 to the Labor Code. 
For the first time, publicly-employed lifeguards were granted a rebuttable presuinption that skin 
cancer developing or manifesting during or for a defined period iinillediately following 
employment "shall be presumed to arise out of and in the course of einployment." Under the 
statute, the einpIoyer may offer evidence disputing the presumption. 

The clainlant alleges that the test claiin legislation "mandated costs reiinbursable by the state for 
school districts and coillillunity college districts to pay increased worker's coinpensation claiills 
or preiniunls for lifeguards as a result of the new presumption that skill cancer developing or 
inanifesting itself during enlployment arose out of or in the course of employment and the 
prohibition from claiining the injury may be attributed to a pre-existing disease or condition. 
The activities or costs alleged include policies and procedures for handling Iifeguard workers' 
coinpei~sation claims alleging skin cancer arising from employnlent; all of the costs associated 
with paynlent of the clailns caused by the presumption, 01- payment of the additional costs of 
iilsurance preilliunls to cover such claims; physical exaininations to screen lifeguard applicants 
for pre-existing skin cancer; and training lifeguards to take precautionary measures to prevent 
skin cancer on the job. 

Departi~~ent of Fiilance argues the additional duties alleged are not required by the test claiill 
statute. 

Staff asserts that although the legal presunlption in favor of the lifeguard einployee is new law, 
the claimant reads requirenlents into Labor Code section 3212.1 1, which, by the plain illeaniilg 
of the statute, are not there. Nothing in the statute mandates public employers of lifeguards to 
deveIop poIicies and procedures to handle lifeguard workers' coinpeilsatioll claims. Nothing in 
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the language of Labor Code section 3212.11 requires a pre-employment physical exam for 
lifeguards, nor requires the employer to offer training on skin cancer prevention. While all of 
these "new activities" may be prudent, they are solely undertaken at the discretion of the 
enlploying agency, and are not mandated by the state. 

The express language of Labor Code section 3212.1 1 does not impose any state-mandated 
requirements on school districts. Rather, the decision to dispute this type of workers' 
coillpensatioil claim and prove that the injury is non-industrial remains entirely with the school 
district. 

Further, there is no evidence in the law or in the record that school districts are practically 
compelled by the state through the iinposition of a substailtial penalty to dispute such cases. 
While it inay be true that districts will incur increased costs froin workers' compellsatioil claims 
as a result of the test claim legislation, as alleged by the claimant here, increased costs alone are 
not deteilniilative of the issue whether the legislation imposes a reimbursable state-mandated 
prograin. 

Accordingly, staff finds that the test claim legislation is not subject to article XI11 B, section 6 of 
the Califoimia Coilstitution because the legislation does not mandate a new program or higher 
level of service on school districts. 

Conclusion 

Staff concludes that Labor Code section 3212.1 1, as added by Statutes 2001, chapter 846, is not 
subject to article XI11 B, section 6 of the California Constitution because it does not mandate a 
new program or higher level of service on school districts. 

Staff Recommendation 

Staff recoinineilds that the Commissioil adopt the final staff analysis, denying this test claiin as 
filed on behalf of K-14 school districts. 
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STAFF ANALYSIS 
Claimant 

Santa Monica Conlinunity College District 

Chronology 

02/27/03 Commission receives test claim filing 

03/12/03 Commission staff determines test claim is complete and requests comments 

0411 6/03 Department of Finance requests a one-month extensioil of time for comments 

0411 7/03 Coinmission staff grants the extension of time 

0511 5/03 Department of Finance files response to test claim 

06/13/03 Claiinailt files response to Departnlent of Fiilailce coininents 

09/28/04 Draft staff ailalysis issued 

1 01 12/04 Claimailt comments on the draft staff analysis received 

Background 

On July 1,2002, the Commissioil received a test claim filing on behalf of claimant, City of 
Newport Beach, entitled Slcin Cancer Presunzptioiz for Lifeguards (0 1-TC-27). On 
February 27,2003, the Commission received a test claim filing, Lifeguard Skin Cancer 
Presulnption (K-14) (02-TC-16), on behalf of claimant Santa Monica Cominuility College 
District. Although the same statutory provision is involved, these two test claims were not 
consolidated. Both test claims address an evideiltiary presumption given to state and local 
lifeguards in workers' compensation cases. Normally, before an employer is liable for payment 
of workers' compeilsation benefits, the employee must show that the injury arose out of and in 
the course of employlnent, and that the injury was proximately caused by the enlployment. The 
burden of proof is usually on the employee to show proximate cause by a preponderailce of the 
evidence. ' 
The Legislature eased the burden of proving industrial causation for certain public employees, 
primarily fire and safety personnel, by establishing a series of presumptions.2 The courts have 
described the rebuttable presumption as follows: "Where facts are proven giving rise to a 
presumption . . ., the burden of proof shifts to the party, against whom it operates [i.e., the 
employer], to prove the nonexistence of the presumed fact, to wit, an industrial relationship." 
(Zipton v. Worlcers ' Coinpensation Appeals Board (1990) 218 Cal.App.3d 980, 988, fil. 4.) 

In 2001, the Legislature passed Assembly Bill 663, adding section 3212.1 1 to the Labor Code. 
For the first time, publicly-employed lifeguards were granted a rebuttable presumption that skill 

' Labor Code sectioils 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of 
the evidence as such evidence, "when weighed with that opposed to it, has more convincing 
force and the greater probability of truth. When weighing the evidence, the test is not the 
relative nunlber of witnesses, but the relative convincing force of the evidence." 

See, Labor Code sections 3212, 3212.1 - 3212.7, and 3213. 
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cancer developing or manifesting during or for a defined period immediately following 
employment "shall be presumed to arise out of and in the course of employment." Under the 
statute, the enlployer may offer evidence disputing the presumption. 

Claimant's Position 

The claimant contends that the test claim legislation coilstitutes a reiinbursable state-mandated 
program for K-14 school districts within the meaning of article XI11 B, section 6 of the 
California Constitution and Government Code section 175 14. The claimant asserts the 
following: 

[The test claim legislation] mandated costs reimbursable by the state for school 
districts and community college districts to pay increased worker's con~pensation 
claiills or preilliums for lifeguards as a result of the new presumption that skill 
cancer developing or manifesting itself during employment arose out of or in the 
course of enlployment and the prohibition from clainling the illjury may be 
attributed to a pre-existing disease or coi~dition.~ 

The clainlailt fui-tl~er argues that the test claim legislatioil newly requires the following activities 
or costs: 

develop and update policies and procedures for handling lifeguard workers' 
compensation claims alleging skin cancer arising from his or her employment; 

all of the costs associated with payment of the claims caused by the shifting of 
the burden of proof and by the prohibitioil of the use of a pre-existing 
conditioil defense, or payment of the additional costs of insurance preilliums 
to cover such claims. 

physical examiilatioils to screen lifeguard applicants for pre-existing skin 
cancer; 

training lifeguards to take precautionary measures to prevent skin cancer on 
the job. 

Claimant's conlments on the draft staff analysis, dated October 7, 2004, contend that: 1) school 
districts "are practically compelled" to engage in the activities listed above; 2) "the test claim 
legislation is for the benefit of lifeguards and, therefore, is evidently intended to produce a higher 
level of service to the public;" and 3) failing to follow earlier Commission decisions granting 
mandate reimbursement for cancer presumption statutes is "arbitrary and unreasonable." 

State Agency's Position 

The Department of Finance filed comments dated May 12, 2003, concluding that the test claim 
legislation may create a reimbursable state-mandated program for increased workers' 
coinpeilsation claims for skin cancer in lifeguards. However, the Department of Finance 
disputes any additional duties identified by the clainlant on the grounds that the test clainl statute 
does not expressly require them. 

Test Claim, page 2. 
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No conlments on the draft staff analysis were received. 

Discussion 

The coui-ts have found that article XI11 B, section 6 of tlle California ~ons t i tu t ion~  recognizes the 
state constih~tional restrictions on the powers of local goveininent to tax and s p e i ~ d . ~  "Its 
purpose is to preclude the state from shifting finailcia1 respoilsibility for carrying out 
govei-nillental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XI11 A and XI11 B 
i inpo~e."~  A test claim statute or executive order may impose a reimbursable state-mandated 
prograin if it orders or commands a local agency or school district to engage in an activity or 
task.7 In addition, the required activity or task must be new, coilstituting a "new program," or it 
must create a "lligller level of service" over the previously required level of service.' 

The coui-ts have defined a "program" subject to article XI11 B, section 6, of the California 
Constitution, as one that carries out the governmental function of providing public services, or a 
law that inlposes unique requirements on local agencies or school districts to impleineilt a state 
policy, but does not apply generally to all residents and entities in the state.9 To deternline if the 
program is new or imposes a higher level of service, the test claiill legislation nus t  be compared 
with the legal requirements in effect imnlediately before the enactnlent of the test claiin 

Article XI11 B, section 6, subdivision (a), (as amended by Proposition 1A in November 2004) 
provides: "(a) Whenever the Legislature or ally state agency illandates a new program or higher 
level of service on any local government, the State shall provide a subveiltioil of funds to 
reiillburse that local government for the costs of the program or increased level of service, except 
that the Legislature may, but need not, provide a subveiltion of funds for the following illaildates: 
(1) Legislative mandates requested by the local agency affected. (2) Legislation defining a new 
criine or changing an existing definition of a crime. (3) Legislative mandates enacted prior to 
January 1, 1975, or executive orders or regulations initially iillplementing legislation enacted 
prior to January 1, 1975." 
5 Depart~nellt of Finance v. Col1zl7zission oiz State Mandates (Kern Higlz School Dist.) (2003) 
30 Cal.4th 727, 735. 

Coulzty of Salz Diego v. State of Calfonzia (1997) 15 Cal.4th 68, 81. 

Long Beach Unij?ed School Dist. v. State of Calrol-nia (1990) 225 Cal.App.3d 155, 174. 

' Salz Diego Unified Sclzool Dist. v. Col1z17zissiolz on State Malzdates (2004) 33 Cal.4th 859, 878 
(Salz Diego Uni$ed Sclzool Dist.); Lucia Mar U~ziJied Sclzool Distlflict v. Holzig (1988) 44 Cal.3d 
830, 835-836 (Lzicia Mar). 

9 ~ a ~ ~  Diego U@ed Sclzool Dist., supra, 33 Cal.4th 859, 874, (reaffirii~ing the test set out in 
Cou~zty of Los Alzgeles v. State of Calfornia (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 
44 Cal.3d 830, 835.) 
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;,-gislation.10 A "higher level of service" occurs when the new "requirements were intended to 
~~rovide an enllanced service to the public."" 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.12 

The Con~mission is vested wit11 exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XI11 B, section 6.13 In making its 
decisions, the Commission must strictly construe article XI11 By section 6 and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities."'4 

Issue 1: Is the test claim legislation subject to article XI11 B, section 6 of the 
California Constitution? 

Staff finds that the test claiin legislation is not subject to article XI11 By section 6 of the 
California Constitution because it does not mandate a new prograin or higher level of service on 
school districts within the meaning of article XI11 By section 6. 

Labor Code section 3212.1 1, as added by Statutes 2001, chapter 846, provides: 

This section applies to both of the following: (a) active lifeguards employed by a 
city, county, city and county, district, or other public or municipal corporation or 
political subdivision, and (b) active state lifeguards employed by the Department 
of Parks and Recreation. The term "injury," as used in this division, includes skin 
cancer that develops or manifests itself during the period of the lifeguard's 
employment. The compensation awarded for that injury shall include full hospital, 
surgical, and medical treatment, disability indeimlity, and death benefits, as 
provided by the provisions of this division. 

Skin cancer so developing or manifesting itself shall be presumed to arise out of 
and in the course of the employment. This presumption is disputable and may be 
controverted by other evidence, but unless so controverted, the appeals board 
shall find in accordance with it. This presumption shall be extended to a lifeguard 
following termination of service for a period of three calendar inontl~s for each 

l o  San Diego Unij?ed School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 

I '  San Diego Unij?ed Sclzool Dist., supra, 33 Cal.4th 859, 878. 

l 2  County of Fresno v. State of California (1991) 53 Cal.3d 482,487; County of Solzorna v. 
Commission on State Mandates (2000) 84 Cal.App.4tl1 1265, 1284 (County of Sonoma); 
Government Code sections 175 14 and 17556. 

l3  Kilzlaw V. State of Califorlzia (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. 

l 4  Cou~zty of Sononza, supra, 84 Cal.App.4th 1265, 1280, citing City of Salz Jose v. State of 
California (1 996) 45 Cal.App.4th 1802, 18 17. 
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full year of the requisite service, but not to exceed 60 months in any circumstance, 
commencing with the last date actually worked in the specified capacity. 

Skin cancer so developiilg or manifesting itself in these cases shall not be 
attributed to any disease existing prior to that development or manifestation. 

This sectioil shall only apply to lifeguards employed for more than t h e e  
consecutive n~onths in a calendar year. 

The claimant conteilds that the test claim legislation constitutes a new program or higher level of 
service: 

Prior to 1975, there was no statute, code section or regulation that created a 
presumption that skin cancer developing or manifesting itself on lifeguards arose 
out of or in the course of their employment with the district. Nor was there ally 
statute, code section, or regulation which prohibited such skin cancer from being 
attributed to a pre-existing disease or coi~dition.'~ 

Although it is true that the legal presumption in favor of the lifeguard employee is new law, the 
claimant reads requirements into Labor Code section 3212.1 1, which, by the plain meaning of 
the statute, are not there. Nothing in the statute mandates public en~ployers of lifeguards to 
develop policies and procedures to handle lifeguard workers' conlpensation claims. Nothing in 
the language of Labor Code section 3212.1 1 requires a pre-employment physical exam for 
lifeguards, nor requires the enlployer to offer training on skin cancer prevention. While all of 
these "new activities" may be prudent, they are solely undertaken at the discretioil of the 
einployiilg agency, and are not mandated by the state. 

Labor Code section 3208, as last amended in 1971, specifies that for the purposes of workers' 
compensation, '"Injury' includes any injury or disease arising out of the employment." 
[Einphasis added.] Assembly Bill 663's sponsor, the California Independent Public Employees 
Legislative Counsel, stated that since 1985, one-third of the 30 City of San Diego lifeguards who 
received industrial disability did so due to skin cancer.16 Thus, public lifeguards' ability to make 
a successful workers' con~pensation claim for an on-the-job injury from skin cancer predates the 
200 1 eilactnlent of Labor Code section 321 2.1 1. 

The express language of Labor Code sectioil3212.11 does not impose any state-mandated 
requireinents on school districts. Rather, the decisioil to dispute this type of workers' 
compensation clainl and prove that the injury is non-industrial remains entirely with the school 
district. The plain language of Labor Code section 3212.1 1 states that tlle "presumption is 
disputable and nzay be coiltroverted by other evidence ..." [Empl~asis added.] 

l 5  Test Claim, page 3. 

l 6  Senate Rules Coininittee, Office of Senate Floor Analyses, third reading analysis of Assembly 
Bill No. 663 (2001-2002 Reg. Sess.), page 4, September 7,2001. 
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Under the rules of statutory construction, when the statutory language is plain, as the statute is 
here, the court is required to enforce the statute according to its tenns. The California Supreille 
Coui-t determined that: 

In statutory construction cases, our fundamental task is to ascertain the intent of 
the lawmakers so as to effectuate the purpose of the statute. We begin by 
exainining the statutory language, giving the words their usual and ordinary 
meaning. If the tenns of the statute are unambiguous, we presume the lawmakers 
meant what they said, and the plain meaning of the language governs. [Citations 
omitted.] l7  

Moreover, the court may not disregard or enlarge the plain provisions of a statute, nor may it go 
beyond the meaning of the words used when the words are clear and unambiguous. Thus, the 
coui-t is prohibited froin writing into a statute, by implication, express requirements that the 
Legislature itself has not seen fit to place in the statute.18 Consistent with this principle, the 
courts have strictly coilstrued the meaning and effects of statutes analyzed under article XI11 By 
section 6, and have not applied section 6 as an equitable remedy: 

A strict constructioil of section 6 is in keeping with the rules of constitutional 
interpretation, which require that constitutional limitations and restrictions on 
legislative power "are to be construed strictly, and are not to be extended to 
include matters not covered by the language used." [Citations omitted.]["Under 
our form of government, policymaking authority is vested in the Legislature and 
neither arguinents as to the wisdom of an enactment nor questions as to the 
motivation of the Legislature can serve to invalidate particular legislation."] 
Under these principles, there is no basis for applyiilg section 6 as an equitable 
remedy to cure the perceived unfairness resulting from political decisions on 
fullding policies.'g 

This is further supported by the California Supreme Court's decision in Kern High School ~ i s t . ~ '  
In Kern High Sclzool Dist., the court considered the meaning of the tern1 "state mandate" as it 
appears in article XI11 By section 6 of the California Constitution. The court reviewed the ballot 
materials for article XI11 By which provided that "a state inandate comprises something that a 
local government entity is required or forced to do."2' The ballot suminary by the Legislative 
Analyst further defined "state mandates" as "requirements imposed on local governments by 
legislation or executive orders." 22 

l7 Estate of Griswald (2001) 25 Cal.4th 904, 910-91 1. 

'* FTIzitcol7zb V. Calijornia Employment Conz17zissiolz (1944) 24 Cal.2d 753, 757. 

City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1816-1817. 

20 Kern High School Dist., supra, 30 Cal.4th 727. 

21 Id, at page 737 

22 Ibid. 
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The court also reviewed and affirmed the holding of City of Merced v. State of California 
(1984) 153 Cal.App.3d 777.23 The court stated the following: 

In City of Merced, the city was under no legal compulsioil to resort to eminent 
domain-but when it elected to employ that means of acquiring property, its 
obligation to conlpensate for lost business goodwill was not a reimbursable state 
mandate, because the city was not required to enlploy eillinent domain in the first 
place. Here as well, if a school district elects to participate in or coiltinue 
participation in any underlying voluntary education-related funded program, the 
district's obligation to comply with the notice and agenda requirements related to 
that program does not constitute a reimbursable state mandate. (Emphasis in 
original.)24 

Thus, the Supreme Court held as follows: 

[W]e reject claimants' assertion.that they have been legally compelled to incur 
notice and agenda costs, and hence are entitled to reimbursenlent froin the state, 
based merely upon the circumstance that notice and agenda provisions are 
mandatory elements of education-related programs in which claimants have 
participated, witlzout regard to wlzether clai~na~zt 's particbation in tlze underlying 
program is volurztaly or compelled. [Emphasis added.12' 

The Supreme Court left undecided whether a reimbursable state mandate "might be found in 
circuinstances short of legal coinpulsion-for example, if the state were to impose a substantial 
penalty (independent of the program funds at issue) upon any local entity that declined to 
participate in a given program."26 

The claimant, in comments on the draft staff analysis dated October 7,2004, argues that the 
Commissioii should look to the 2004 decision of the California Supreme Court, Sun Diego 
Unijied Sclzool Dist., supra, iin which the Court discusses the potential pitfalls of extending "the 
holding of City of Merced so as to preclude reimbursement ... whenever an entity makes an 
initial discretionary decision that in turn triggers mandated costs."27 In particular, the Court 
examines the factual scenario from Car17zel Valley Fire Protection District v. State of California 
(1987) 190 Cal.App.3d 521, in which: 

an executive order requiring that couilty firefighters be provided with protective 
clothing and safety equipment was found to create a reimbursable state mandate 
for the added costs of such clothing and equipment. (Id., at pp. 537-538, 234 
Cal.Rptr. 795 .) The court in Calvzel Valley apparently did not contemplate that 
reimbursement would be foreclosed in that setting merely because a local agency 

23 Id, at page 743. 

24 Ibid. 

25 ~ d ,  at page 73 1. 

26 Ibid. 

27 San Diego Unijied School Dist., supra, 33 Cal.4th at page 887 

9 
02-TC- 16 Lifeguard Skill Cancer Presulnption (K- 14) 

Test Claim Final Staff Analysis 



possessed discretion concerning how many firefighters it would employ--and 
hence, in that sense, could control or perhaps even avoid the extra costs to which 
it would be subjected. Yet, under a strict application of the rule gleaned from City 
of Merced, supra, 153 Cal.App.3d 777,200 Cal.Rptr. 642, such costs would not 
be reimbursable for the simple reason that the local agency's decision to employ 
firefighters involves an exercise of discretion concerning, for example, how many 
firefighters are needed to be employed, etc. We find it doubtful that the voters 
who enacted article XI11 B, section 6, or the Legislature that adopted Governinent 
Code section 175 14, intended that result, and hence we are reluctalzt to endorse, 
ilz this case, an application of the rule of City of Merced that might lead to such a 
result. [Emphasis added.] 

The Court did not rely on this analysis to reach its conclusions, thus the statements are 
considered dicta; l~owever, staff recogilizes that the Court was giving clear notice that the City of 
Merced "discretionary" rationale is not without limitation. What the Coui-t did not do was 
disapprove either the City of Merced, or its own rationale and holding in Kern High Sclzool Dist. 

Rather, the 2003 decisioi~ of the Califoinia Supreme Court in Kern High Sclzool Dist. remains 
good law, relevant, and its reasoning contiilues to apply in this case. The Supreme Court 
explained, "the proper focus under a legal compulsion inquiry is LI on the nature of the 
claimants' participation in the underlying programs As indicated above, school 
districts are not legally compelled by state law to dispute a presumption in a workers' 
compensation case. The decision and the manner in which to litigate such cases is made at the 
local level and is within the discretion of the school district. Thus, the employer's burden to 
prove that the skin cancer is not arising out of and ill the course of einployilleilt is also not state- 
mandated. The evidentiary burden is siinply an aspect of having to defend against a workers' 
conlpeilsatioil lawsuit, if the employer chooses to do so. 

The claiillailt wants to analogize the "mandate" being claimed here to the Carlnel Yalley case 
and the Court's recent discussioil in San Diego Unzjled School Dist.: "Here, in this test claim, 
the test claim legislation is for the benefit of life uards and, therefore, is evidently intended to 
produce a higher level of seivice to the public."2' But Labor Code sectioi~ 321 2.11 does not 
inandate training as proposed by the claimant, or the purchase of materials as in the Carmel 
Yalley case; it states that if skill cancer is diagnosed during and briefly after the einployneilt of 
the lifeguard, for purposes of workers' compensation lawsuits, the skin cancer is presumed to 
arise out of the employment. Not every statute that is of benefit to public employees and results 
in costs to the employer imposes a reimbursable state mandated prograin. 

There is no evidence in the law or in the record that school districts are practically colnpelled by 
the state tluough the imposition of a substantial penalty to dispute such cases. While it may be 
true that school districts will incur increased costs froin workers' compensatioll claiins as a result 
of the test claim legislation, as alleged by the claimant here, increased costs alone are not 
deteimillative of the issue whether the legislation imposes a reimbursable state-mandated 
program. The California Supreine Court has repeatedly ruled that evidence of additional costs 

2g Kel-n High Sclzool Dist., supra, 30 Cal.4th at page 743. 

29 Claimant comments dated October 7, 2004, page 4. 
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alone, even when those costs are deemed necessary by the local agency, do not result in a 
reiinbursable state-mandated program under article XI11 B, section 6: 

We recognize that, as is made indisputably clear from the language of the 
coilstitutional provision, local entities are not entitled to rein~bursen~ent for all 
increased costs mandated by state law, but only those costs resulting from a new 
program or an increased level of service imposed upon them by the statea30 

Returning to the recently decided San Diego Unijied School Dist., supra, 33 Cal.4th at pages 
876-877, the Court held: 

Viewed together, these cases (County of Los Angeles, supra, 43 Cal.3d 46, City 
ofSacranzelzto, supra, 50 Cal.3d 5 1, and City of Richmond, supra, 64 
Cal.App.4th 1 190) illustrate the circumstance that simply because a state law or 
order may irzcrease the costs borne by local government in plpovidi~zg services, 
this does not necessarily establish that the law or order constitutes an increased 
or higher level of the resulting "service to the public" under article XI11 B, 
section 6, and Government Code section 175 14. [Emphasis in original.] 

Therefore, the potential for increased costs resulting from the statute, without more, does not 
impose a reimbursable state-mandated program. 

Prior Test Claiin Decisions on Cancer Presun~ptions 

In 1982, the Board of Control approved a test claiin on Labor Code section 32 12.1, as originally 
added by Statutes 1982, chapter 1568 (Firefighter's Cancer Presunzption). The paranleters and 
guidelines authorize insured local agencies and fire districts to receive reimbursement for 
increases in workers' coinpensation premium costs attributable to Labor Code section 32 12.1. 
The parameters and guidelines also authorize self-insured local agencies to receive 
reinlbursement for staff costs, including legal counsel costs, in defending the section 32 12.1 
claims, and benefit costs including medical costs, travel expenses, permaneilt disability benefits, 
life pension benefits, death benefits, and temporary disability benefits paid to the employee or 
the employee's survivors. 

In 1992, the Coinmission adopted a statement of decisioil approving a test claiin on Labor Code 
section 3212.1, as amended by Statutes 1989, chapter 1 17 1 (Cancer Presulnption - Peace 
OfJicers, CSM 4416.) The parameters and guidelines authorize reimbursement to local law 
enforceineilt agencies that employ peace officers defined in Penal Code sections 830.1 and 830.2 
for the same costs approved in the Board of Control decision in the Firefighter's Cancer 
Presunzption test claim. 

However, prior Board of Control and Con~mission decisions are not controlling in this case. 

Since 1953, the California the California Suprenle Court has held that the failure of a quasi- 
judicial agency to consider prior decisions on the same subject is not a violation of due process 
and does not coilstitute an arbitrary action by the agency.3' In Weiss v. State Board of 

30 County of Los Alzgeles, supra, 43 Cal.3d at page 54; see also, Kern High School Dist., supra, 
30 Cal.4th at page 735. 

31 Weiss v. State Board of Equalization (1 953) 40 Cal.2d 772,776-777. 
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Equalization, the plaiiltiffs brought mandamus proceedings to review the refusal of the State 
Board of Equalization to issue an off-sale beer and wine license at their premises. Plaintiffs 
contended that the action of the board was arbitrary and unreasonable because the board granted 
sinlilar licenses to other businesses in the past. The California Supreme Court disagreed with the 
plaintiffs' contention and found that the board did not act arbitrarily. The Court stated, in 
pertinent part, the following: 

[Pllaintiffs argument comes down to the contentioil that because the board inay 
have erroneously granted licenses to be used near the school in the past it must 
continue its error and grant plaintiffs' application. That problem has been 
discussed: Not only does due process permit omission of reasoned 
ad~lzirzistrative opinions but it probably also permits substantial deviation fronz 
tlzeprinciple of stare decisis. Like courts, agencies may overrule prior decisions 
or practices and may initiate new policy or law through adjudication. (Emphasis 
added.) 32 

In 1989, the Attorney General's Office issued an opinion, citing the Weiss case, agreeing that 
claims previously approved by the Con~missioil have no precedential value. Rather, "[aln 
agency inay disregard its earlier decision, provided that its action is neither arbitrary nor 
unreasoilable [citing Weiss, supra, 40 Cal.2d. at 7771."~~ While opinioils of the Attorney General 
are not binding, they are entitled to great 

Moreover, the merits of a claim brought under article XIII B, section 6 of the California 
Constitution, must be analyzed individually. Commission decisions under article XI11 B, 
section 6 are not arbitrary or unreasoilable as long as the decision strictly construes the 
Constitution and the statutory language of the test claiin statute, and does not apply sectioil6 as 
an equitable remedy.3s The analysis in this case complies with these principles, particularly 
when recogniziilg the recent California Supreme Court statements on the issue of voluntary 
versus compulsory programs -- direction that the Commission must now follow. In addition, the 
Coillmissioil followed this same analysis in its most recent decisions regarding the issue of 
reimbursement for cancer presumption statutes.j6 

Accordingly, staff finds that the test claiin legislatioil is not subject to article XI11 B, sectioil6 of 
the Califoillia Constitution because the legislation does not mandate a new program or higher 
level of service on school districts. 

32 Id. at page 776. 

33 72 Opiilions of the California Attorney General 173, 178, f11.2 (1989). 

34 Rideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal.App.4th 214,227. 

35 City of San Jose, supra, 45 Cal.App.4th at 18 16- 18 17; County of Sononza, supra, 84 
Cal.App.4th 1264, 1280-1281. 

36 Test claim Cancer Presumption for Law Enforcelnent and FireJighters (0 1 -TC- 19) was denied 
at the May 27, 2004 Coininission hearing, and Cancer Presunzption (K-14) (02-TC- 15) was 
denied at the July 29, 2004 Commission hearing. 
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CONCLUSION 
Staff concludes that Labor Code section 32 12.11, as added by Statutes 200 1, chapter 846, is not 
subject to article XI11 13, section 6 of the Califor~~ia Constitution because it does not inaildate a 
new prograin or higher level of service on school districts. 

STAFF RECOMMENDATION 
Staff recomnlei~ds that the Commission adopt t l ~ e  final staff analysis, deilying this test claim as 
filed on behalf of K-14 scl~ool districts. 
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ITEM 8 
DENIED TEST CLAIM 

PROPOSED STATEMENT OF DECISION 
Labor Code Section 3212.1 1 

Statutes 2001, Chapter 846 (AB 663) 

Lifegzccrrd Skin Cancer Presul~zptko~z (K-14) (02-TC- 16)  

Saiita Monica Coillill~ility College District, Claimant 

EXECUTIVE SUMMARY 
The sole issue berore the Co~llmissioil is whether the Proposed Statemelit of Decisioil accurately 
reflects ally decision made by the Coilln~issioil at the Deceinber 9, 2004 hearing on the above- 
named test claim. I 

Staff Recon ime~~dat io~~  

Stall recommends that the Coillnlission adopt tlie Proposed Stateineilt of Decision, beginlling 011 

page two, which acc~lrately reilects the starf recoinillendation on the test claim. Minor changes 
to reflect the hearing testiilloily and the vote couilt will be included wl~en issuing the final 
Statement of Decisioi~. 

I-Iowever, if the Coii~ii~ission's vote on Itell1 7 illodiiies the staff analysis, staff recomineilds that 
the motion 011 adopting the Proposed Stateilleilt of Decision reflect those chai~ges, which will be 
~iiade before issuing tlie final Statenlent of Decision. In the alternative, irtlie changes are 
significant, it is recoiiiiiieilded that adoption of a Proposed Statelllent oEDecisioil be continued to 
[lie Jaliuary 2005 Commission hearing. 

' Caliloi~iia Code of Regulations, title 2, sectioil 1188.1, subdivisioil (g). 
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BEFORE THE 

COMMISSION ON STATE MANDATES 

STATE OF CALIFORNIA 

IN RE TEST CLAIM ON: NO. 02-TC-16 

Labor Code Sectioil 3212.11 ; Statutes 2001, 1 Lifgirard Skin Cancer Presui~lption (K-14) 
Cllapter 846; 

Filed 011 February 27, 2003, 
PROPOSED STATEMENT OF DECISION 
PURSUANT TO GOVERNMENT CODE 

1 (Proposed for adoption on December 9, 2004) 

By Santa Moilica Coillinuility College District, 
Clainlant 

PROPOSED STATEMENT OF DECISION 

SECTION 17500 ET SEQ.; CALIFORNIA 
CODE OF REGULATIONS, TITLE 2, 
DIVISION 2, CHAPTER 2.5, ARTICLE 7 

The Commission on State Mandates (Commission) heard and decided this coilsolidated test 
claim durii~g a reg~llarly scheduled hearing on December 9, 2004. [Witness list will be included 
ill the Gila1 Statelllent of Decision.] 

The law applicable to the Coilltnission's determination of a reimbursable state-mandated 
progall1 is article XI11 B, section 6 of the California Constitution, Government Code section 
17500 et seq., and related case law. 

The Colllnlission [adoptedlmodified] the staff analysis at the hearing by a vote of [vote count 
will be included in the final Statelllent of Decision]. 

BACKGROUND 
On J L I ~ Y  1, 2002, the Coillinission received a test claim filing on behalf of claimant, City of 
Newport Beach, entitled Slci~l Ca~zce~. Pvesul~zption for Lfegzial-ds (0 1 -TC-27). On 
February 27, 2003, the Conlillissioil received a test claiin filing, Lifeguard Slci~z Ca~zcer 
Pr~esun~ptiorz (K-14) (02-TC- 16), on behalf of claiinailt Santa Monica Coi~lnlunity College 
District. Although the same statutory provision is involved, these two test claims were not 
coi1solidated. Both test clainls address an evidentiary presunlptioil given to state and local 
lifeguards in worlters' coillpensation cases. Noilally, before an enlployer is liable for paynent 
of worlters' compensation benefits, the employee nlust sl~ow that the injury arose out of and in 
the course of ei~lployment, and that the injuiy was proxinlately caused by the employment. The 
burden of proof is usually on the employee to show proxiinate cause by a preponderance of the 
e ~ i d e n c e . ~  

Labor Code sections 3202.5 and 3600. Labor Code sectioll3202.5 defines preponderance of 
the evidence as such evidence, "when weighed wit11 that opposed to it, has inore convincing 
force and the greater probability of truth. When weighing the evidence, the test is not the 
relative nu~llber of witnesses, but the relative convincing force of the evidence." 
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The Legislature eased the burden of proving industrial causation for certain public employees, 
primarily fire and safety personnel, by establishing a series of presumptioi~s.~ The courts have 
described the rebuttable presumption as follows: "Where facts are proven giving rise to a 
presumption . . ., the burden of proof shifts to the party, against who111 it operates [i.e., the 
employer], to prove the nonexistence of the presumed fact, to wit, an industrial relationship." 
(Z i l~ to~i  v. Wor.ker.s ' Con7per7sation Appeals Board (1990) 21 8 Cal.App.3d 980, 988, f i ~ .  4.) 

111 2001, the Legislature passed Asseillbly Bill 663, adding section 3212.1 1 to the Labor Code. 
For the first time, publicly-employed lifeguards were granted a rebuttable presumption that sltin 
cancer developing or manifestiilg during or for a defined period iinnlediately following 
cmployllent "shall be presumed to arise out of and in the course of employment." Uilder the 
statute, the employer may offer evidence disputing the presumption. 

Claimant's Positioll 

The claimant contends that the test claiill legislatioil constitutes a rei~llbursable state-maildated 
program for I<-1 4 school districts within the illeailing of article XI11 B, sectioil 6 of the 
Cali ro'omia Constitution and Govei-nilleilt Code sectioil 175 14. The claima~lt asserts the 
I'ollowing: 

[The test claim legislation] maildated costs reimbursable by the state for school 
districts and community college districts to pay increased worlter's compensation 
clai~lls or premiums for lifeguards as a result of the new presui~~ptioi~ that sltin 
cancer developing or illanifesting itself during eillploynlent arose out of or in the 
course of employnent and the prohibitioil from claiming the injury inay be 
attributed to a pre-existing disease or conditioi~.~ 

'The claimant further argues that the test clainl legislatioil newly requires the following activities 
or costs: 

develop and update policies and procedures for handling lifeguard worlters' 
compe~~sation claims alleging sltiil cancer arising froin his or her employllent; 

all of the costs associated with payment of the claims caused by the shifting of 
the burden of proof and by the prohibition of the use of a pre-existing 
condition defense, or pay~lent  of the additional costs of ins~~rance premiums 
to cover suc11 claims. 

physical exan~inatio~ls to screen lifeguard applicants for pre-existing sltin 
cancer; 

training lifeguards to talte precautionary measures to prevent sl<in cancer on 
the job. 

Claimant's comments on the draft staff analysis, dated October 7, 2004, contend that: 1) school 
districts "are practically compelled" to engage in the activities listed above; 2) "the test clainl 
legislation is for the benefit of lifeguards and, therefore, is evidently inte~lded to produce a higher 

see, Labor Code sections 3212, 3212.1 - 3212.7, and 3213. 
4 Test Clain~, page 2. 
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level of service to the public;" and 3) failing to follow earlier Coinnlission decisioils granting 
mandate reimbursement for cancer presumption statutes is "arbitraiy and unreasonable." 

State Agency's Position 

The Department of Finance filed colnments dated May 12, 2003, concluding that the test claiin 
legislation may create a reimbursable state-mandated program for increased worlters' 
compensation clainls for sltiil cancer in lifeguards. However, the Depai-tment of Finance 
disputes any additional duties identified by the claiinant on the grounds that the test clainl statute 
does not expressly require them. 

No comments on the draft staff aanalysis were received. 

Discussion 

The coui-ts have fo~ouncl that article XI11 B, sectioil 6 of the Califoi-nia ~ o ~ ~ s t i t u t i o n ~  recognizes the 
state constitutional restrictions on the powers of local govei-ilment to tax and spend.' "Its 
purpose is to preclucle the state froin shifting financial responsibility for cai-iying out 
govenlmental functions to local agencies, which are 'ill equipped' to assume increased fillailcia1 
I-esponsibilities bccause of the taxing and spendiilg limitations that articles XI11 A and XIII B 
i ~ n ~ o s c . " ~  A test claim statute or executive order may impose a reiillbursable state-mandated 
progl-am if' it orders or co~nnlands a local agency or school district to engage in an activity or 
taslt.' In addition, the required activity or task nlust be new, constituting a "new program," or it 
must create a "higher level of sewice" over the previously required level of service." 

The coui-ts have defined a "program" subject to article XIII B, section 6, of the Califoi-nia 
Constitution, as one that carries out the govei~lmental f~~nct ion of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to iinplemeilt a state 

5 
- Article XI11 B, section 6, subdivision (a), (as aineilded by Propositioil 1A in Noveinber 2004) 
provides: "(a) Whenever the Legislature or any state agency illandates a new prograin or higher 
level of service ou any local govei~~ment,  the State shall provide a subventioil of funds to 
reimburse that local govei-nment for the costs of the prograin or iilcreased level of service, except 
that the Legislature may, but need i~ot,  provide a subveiltioil of funds for the following mandates: 
(1) Legislative mandates requested by the local agency affected. (2) Legislation definiilg a new 
crime or changing an existing defiilition of a crime. (3) Legislative ~llandates enacted prior to 
January 1, 1975, or executive orders or regulatioils initially implementing legislation enacted 
l~rior to January 1, 1975." 

DeI~czrt1~1e17t of F ~ I ~ C I I I C ~  I). Cor1z~nissio1z 011  State Malzdates (Ke1.12 High School Dist.) (2003) 
30 Cal.4th 727, 735. 

C'o~lr~fj, q fSnn Diego v. State ofCal(for.lzin (1997) 15 Cal.4th 68, 8 1. 

Lorig Beach U17ijiecl School Dist. v. State ofCaliforrtia (1990) 225 Cal.App.3d 155, 174. 

"~clli  Diego Urtlfie~i Scllool Dist. I). Con~nlissiori O M  State Mandates (2004) 33 Cal.4th 859, 878 
(Sari Diego UrirJed School Dist.); Lzncia Mar Uizz9ed Scllool Distr~ict v. Horlig (1988) 44 Cal.3d 
830, S35-S36 (Lrlcirl Adlrr). 
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policy, but does not apply generally to all residents and entities in the state.'' To determine if the 
program is new or imposes a higher level of service, the test claiin legislation must be compared 
with the legal requirelnellts in effect immediately before the enactineilt of the test claim 
legislation." A "Iligller level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the p ~ b l i c . " ' ~  

Finally, the newly required activity or increased level of service nlust inlpose costs inandated by 
the state.I3 

The Coinillissio~l is vested wit11 exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the mea~ling of article XJII B, section 6.14 In making its 
decisions, the Coininission must strictly construe article Xm B, sectioil6 and not apply it as an 
"eq~~itable renledy to cure the perceived unfairness resulting from political decisions on funding 
I~riorities."'5 

Issue 1: Is the test claim legislation subject to article XI11 B, section 6 of the 
Califol.nia Constitution? 

The Commission finds that the test clai~n legislation is not subject to article XIII B, section 6 of 
the Califoi-tlia Coi~stitution because it does not mandate a new program or higher level of service 
011 school districts within the ineailing of article XIII B, section 6. 

Labor Code section 3212.1 1, as added by Statutes 2001, chapter 846, provides: 

This section applies to both of the following: (a) active lifeguards employed by a 
city, county, city and county, district, or other public or inunicipal corporation or 
political subdivision, and (b) active state lifeguards employed by the Department 
of Parlts and Recreation. The tenn "illjury," as used in this division, includes skin 
cancer that develops or manifests itself during the period of the lifeguard's 
employl~ent. The conlpeilsation awarded for that injury shall include full llospital, 
surgical, and medical treatment, disability indemnity, and death benefits, as 
provided by the provisioils of this division. 

'OScLn Diego Ur?iJiecl School Dist., supm, 33 Cal.4th 859, 874, (reaffinlling the test set out in 
COLLII~J) O ~ L O S  Angeles v. State of Califorlzia (1 987) 43 Cal.3d 46, 56; Lucia Mar, supm, 
44 Cal.3d 830, 835.) 
I I Sar~. Diego U11@erl Sc11.ool Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, s tpm,  44 Cal.3d 830, 
83 5. 
12 Snrz Diego Ur7zfied Scl~ool Dist., suplpa, 33 Cal.4th 859, 878. 

l 3  Co~inty of FY~SIZO V .  State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Co~~z~~tissio~z on State M[uzdates (2000) 84 Cal.App.4th 1265, 1284 (Coulzty of Solzor71.a); 
Government Code sectioils 175 14 and 17556. 

' 4 K i n l a ~ )  v. State of Cnlifornia (1991) 54 Cal.3d 326, 331-334; Goveillinent Code sections 
17551, 17552. 

' " O L I M ~ ~  of SOMOIIZ~, S L ~ I ' C ~ ,  84 Cal.App.4th 1265, 1280, citing City of Snll Jose v. State of 
Califor~lia (1996) 45 Cal.App.4th 1802, 1817. 
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Sltin cancer so developiilg or niailifesting itself shall be presumed to arise out of 
and in the course of the employment. This presumption is disputable and may be 
controverted by other evidence, but unless so controverted, the appeals board 
shall find in accordance with it. This presumption shall be extended to a lifeguard 
following tellnillation of service for a period of three calendar inonths for each 
full year of the requisite service, but not to exceed 60 months in any circuinstance, 
coinillencing with the last date actually worked in the specified capacity. 

Sltin cancer so developing or inailifesting itself in these cases shall not be 
attributed to any disease existing prior to that development or manifestation. 

This section shall oilly apply to lifeguards employed for more than tluee 
consecutive months in a calendar year. 

The claiillant contends that the test claim legislation constitutes a new prograiil or higher level of 
service: 

Prior to 1975, there was no statute, code sectioil or regulation that created a 
presumption that sltin cancer developiilg or illailifesting itself on lifeguards arose 
out of or in the course of their employment with the district. Nor was there any 
statute, code section, or regulation which prohibited such skill cancer from being 
attributed to a pre-existing disease or conditioi~.'~ 

Althougl~ it is true that the legal presumption in favor of the lifeguard employee is new law, the 
clainlant reads req~~irements into Labor Code section 3212.11, which, by the plain meaning of 
the statute, are not there. Nothiilg in the statute mandates public employers of lifeguards to 
develop policies and procedures to handle lifeguard workers' con~peilsation claims. Nothing in 
[he lailguage of Labor Code section 3212.1 1 requires a pre-employnlent physical exam for 
lifeguards, nor requires the einployer to offer training on skin cancer prevention. While all of 
these "new activities" may be prudent, they are solely undertaken at the discretion of the 
employing agency, and are not illandated by the state. 

Labor Code section 3208, as last anleilded in 1971, specifies that for the purposes of workers' 
compensation, '"Ii~jury' includes any injuiy or disease arising out of the employment." 
[Emphasis added.] Asseillbly Bill 663's sponsor, the Califoimia Indepeildent Public Eillployees 
Legislative Counsel, stated that since 1985, one-third of the 30 City of Sail Diego lifeguards who 
received illdustrial disability did so due to sltii? cancer.17 Thus, public lifeguards' ability to inalce 
a successf~~l worlters' compensatioil claim for an on-the-job injury fro111 skill cancer predates the 
200 1 enactnleilt of Labor Code section 3212.1 1. 

The express language of Labor Code sectioil 3212.1 1 does not impose any state-mandated 
requirements on school districts. Rather, the decision to dispute this type of workers' 
coinpe~lsation clainl and prove that the injury is non-industrial remains entirely with the school 

I G  Test Claim, page 3. 

l 7  Senate Rules Cornl~littee, Office of Senate Floor Analyses, third reading ailalysis of Asseillbly 
Bill No. 663 (200 1-2002 Reg. Sess.), page 4, September 7, 2001. 
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district. The plain language of Labor Code section 3212.1 1 states that the "presuinption is 
disputable and 111ciy be controveited by other evidence ..." [Emphasis added.] 

Under the rules of statutory consti-~lction, when the statutory language is plain, as the statute is 
here, the court is required to enforce the statute according to its tenns. The California Supre~lle 
Court deteilnined that: 

In statutoiy construction cases, our fundamental task is to ascertain the intent of 
the lawnlakers so as to effectuate the purpose of the statute. We begin by 
examiiling the statuto~y language, giving the words their usual and ordinary 
meaning. If the teillls of the statute are unambiguous, we presuine the lawn~alcers 
illeant what they said, and the plain meaning of the language governs. [Citations 
omitted.] ' 

Moreover, the court may not disregard or enlarge the plain provisions of a statute, nor may it go 
beyond the meaning of the words used when the words are clear and una~nbig~~ous.  Thus, the 
coui-t is prohibited from writing into a statute, by implication, express requirements that the 
Legislature itself has not seen fit to place in the statute." consistent with this principle, the 
courts have strictly constiued the meaning and effects of statutes analyzed under article XIII B, 
sectioil 6, and have not applied section G as an equitable remedy: 

A strict construction of section 6 is in keeping with the rules of coilstitutional 
interpretation, which require that co~~s t i t u t io~~a l  limitations and restrictions on 
legislative power "are to be construed strictly, and are not to be extended to 
include matters not covered by the language used." [Citations omitted.]["Under 
our 101111 of govellltllent, policymaking authority is vested in the Legislature and 
lleither arguments as to the wisdom of an enactment nor questions as to the 
motivation of the Legislature can serve to invalidate particular legislation."] 
Under these principles, there is no basis for applying section G as an equitable 
remedy to cure the perceived unfairness resulting from political decisions on 
f~mding policies.20 

This is fu1t11er supported by the Califo~nia Supreme Court's decision in Kern High Sclzool ~ i s t . ~ '  
I11 Kern High School Dist., the court considered the meaning of the term "state mandate" as it 
appears in article XI11 B, section 6 of the California Constitution. The coui-t reviewed the ballot 
nlaterials for article XI11 B, which provided that "a state mandate conlprises soillething that a 
local government entity is required or forced to do."22 Tlle ballot summary by the Legislative 

'"Iitcon~b v. Ccrlifornia E171plojlnzerzt Cor~znzissiorz (1944) 24 Cal.2d 753, 757. 

20 City of Son Jose v. State of Ccilifornia (1 996) 45 Cal.App.4th 1802, 18 16-1 8 17. 

2 '  K e r ~  High School Dist., szpm, 30 Cal.4tl.1727. 
22 Icl. at page 737 
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Analyst f~irther defined "state maildates" as ccrequirei~~ents imposed on local govenllneilts by 
~cgislation or executive orders." 23 

7'lie court also reviewed and affiinled the holding of City of Merced v. State of California 
(1984) 153 Cal.App.3d 777.24 The court stated the following: 

In City of Merced, the city was under no legal compulsion to resort to elnillent 
domain-but when it elected to eillploy that means of acquiring property, its 
obligation to conlpensate for lost business goodwill was not a reimbursable state 
mandate, because the city was not required to employ eminent donlain in the first 
place. Here as well, if a school district elects to participate in or continue 
participation in ally underlying volurztavy education-related funded program, the 
district's obligation to conlply wit11 the notice and agenda requirements related to 
that program does not coilstitute a reimbursable state mandate. (Emphasis in 

Thus, the Supreme Court held as follows: 

[W]e reject claimailts' assertion that they have been legally conlpelled to incur 
notice and agenda costs, and l~ence are entitled to reimbursenlent froin the state, 
based mel-ely upon the circumstaiice that notice and agenda provisions are 
mandatory elenleilts of education-related progranls in which claimants have 
participated, without regard to whether. clainzant 's participatiorz in the underlying 
pl-ogrcinz is voluntary or cornpelled. [Emphasis added.12' 

Tlie Suprenle Court left undecided whetller a reimbursable state mandate "might be found in 
cii-culllstailces short of legal compu1sioi1-for example, if the state were to impose a substantial 
penalty (independent of the prograin funds at issue) upoil any local entity that declined to 
pallicipate in a given p r ~ ~ r a i ~ ~ . " ~ ~  

Tlie claimant, in coiilllleilts on the draft staff analysis dated October 7, 2004, argues that the 
Conililissioll should look to the 2004 decision of the California Supreme Court, San Diego 
U11zJied School Dist., supra, in wllicl~ the Court discusses the potential pitfalls of extending "tile 
lloldillg of City of hlerced so as to preclude reiinbursement ... whenever an entity makes an 
initial discretionary decisio~l that in tu1-n triggers mai~dated costs."28 In particular, the Court 
exalllilies the factual scenario froill Caunzel Valley Fire Protection District v. State of California 
(1987) 190 Cal.App.3d 521, in wl~ic l~ :  

an executive order requiring that coullty firefighters be provided wit11 protective 
clotl~ing and safety equipillent was found to create a reimbursable state inandate 

23 Ibid. 

'4 Icl. at page 743. 

25 Ibicl. 

26 ~ r l .  at page 731. 

27 Ibicl. 

'"cirz Diego Ur~iJiecl School Dist., supm, 33 Cal.4th at page 887. 
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for the added costs of such clothing and equipment. (Id., at pp. 537-538,234 
Cal.Rptr. 795.) The court in Carme1 Valley apparently did not contemplate that 
reimbursement would be foreclosed in that setting merely because a local agency 
possessed discretion concerning how many firefighters it would employ--and 
hence, in that sense, could control or perhaps even avoid the extra costs to which 
it would be subjected. Yet, under a strict application of the rule gleaned from City 
ofMerced, supra, 153 Cal.App.3d 777,200 Cal.Rptr. 642, such costs would not 
be reimbursable for the simple reason that the local agency's decision to enlploy 
firefighters involves an exercise of discretion concerning, for example, how many 
firefighters are needed to be employed, etc. We find it doubtful that the voters 
who enacted article XI11 B, section 6, or the Legislature that adopted Government 
Code section 175 14, intended that result, and hence we are ~~eluctalzt to endol*se, 
in this case, an application of the rule of City of Merced that might lead to sucl~  a 
result. [Emphasis added.] 

The Court did not rely on this analysis to reach its conclusions, thus the statements are 
considered dicta; however, the Con~mission recognizes that the Court was giving clear notice 
that the City of Merced "discretionary" rationale is not without limitation. What the Court did 
not do was disapprove either the City of Merced, or its own rationale and holding in Kern High 
School Dist. 

Rather, the 2003 decision of the California Supreine Court in Kern Higlz Sclzool Dist. reinains 
good law, relevant, and its reasoning continues to apply in this case. The Supreine Court 
explained, "the proper focus under a legal coinpulsion inquiry is upon the nature of the 
claimants' pai-ticipation in the underlying programs tl~einselves."~~ As indicated above, scl~ool 
districts are not legally coillpelled by state law to dispute a presuinption in a workers' 
compensation case. The decision and the inailner in which to litigate such cases is made at the 
local level and is within the discretion of the school district. Thus, the employer's burden to 
prove that the skin cancer is not arising out of and in the course of employment is also not state- 
mandated. The evidentiary burden is simply an aspect of having to defend against a workers' 
coinpensation lawsuit, if the employer chooses to do so. 

The claimant wants to analogize the "mandate" being claimed here to the Carnzel Valley case 
and the Court's recent discussion in San Diego U~ziJied School Dist.: "Here, in this test claim, 
the test clainl legislation is for the benefit of lifeguards and, therefore, is evidently intended to 
produce a higher level of service to the But Labor Code section 3212.11 does not 
mandate training as proposed by the claimant, or the purchase of materials as in the Carmel 
Valley case; it states that if skin cancer is diagnosed during and briefly after the einployment of 
the lifeguard, for purposes of workers' compensation lawsuits, the skin cancer is presumed to 
arise out of the employment. Not every statute that is of benefit to public eillployees and results 
in costs to the employer imposes a reimbursable state illandated program. 

29 Ke1-12 Higlz School Dist., supra, 30 Cal.4th at page 743. 

30 Claimant coininents dated October 7,2004, page 4. 
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There is no evidence in the law or in the record that school districts are practically compelled by 
the state through the imposition of a substantial penalty to dispute such cases. While it may be 
true that school districts will incur increased costs from workers' coinpensation claims as a result 
of the test claiill legislation, as alleged by the claimant here, increased costs alone are not 
determinative of the issue whether the legislation imposes a reimbursable state-mandated 
program. The California Supreme Court has repeatedly ruled that evidence of additional costs 
alone, even when those costs are deemed necessary by the local agency, do not result in a 
reimbursable state-inandated program under article XI11 By sectioil6: 

We recognize that, as is made indisputably clear from the language of the 
constitutional provision, local entities are not entitled to reimbursement for all 
increased costs mandated by state law, but oilly those costs resulting from a new 
program or an increased level of service imposed upon them by the state.31 

Returning to the recently decided Salz Diego Unz3ed Sclzool Dist., supra, 33 Cal.4th at pages 
876-877, the Coui-t held: 

Viewed together, these cases (County ofLos Angeles, supra, 43 Cal.3d 46, City 
of Sacranzelzto, supra, 50 Cal.3d 5 1, and City of Riclznzond, supra, 64 
Cal.App.4tl.1 1190) illustrate the circumstance that simply because a state law or 
order inay increase the costs borne by local government in providing services, 
this does not necessarily establish that the law or order constitutes an increased 
or higher level of the resulting "service to the public" under article XI11 By 
section 6, and Government Code section 175 14. [Emphasis in original.] 

Therefore, the poteiltial for increased costs resulting from the statute, without more, does not 
iinpose a reimbursable state-mandated program. 

Prior Test Claim Decisions on Cancer Presumptions 

In 1982, the Board of Coiltrol approved a test claim on Labor Code sectioil3212.1, as origiilally 
added by Statutes 1982, chapter 1568 (Firefighter's Cancer Presumptiolz). The parameters and 
guidelines authorize insured local agencies and fire districts to receive reimbursement for 
increases in workers' compeilsation premium costs attributable to Labor Code sectioil3212.1. 
The parameters and guidelines also authorize self-insured local agencies to receive 
rein~burseineilt for staff costs, including legal couilsel costs, in defeildiilg the sectioil3212.1 
clain~s, and benefit costs including medical costs, travel expenses, peilnaneilt disability benefits, 
life peilsioil benefits, death benefits, and temporary disability benefits paid to the employee or 
the employee's survivors. 

In 1992, the Commission adopted a statement of decision approving a test claim on Labor Code 
section 3212.1, as amended by Statutes 1989, chapter 1 17 1 (Cancer Presunzption - Peace 
Officers, CSM 4416.) The parameters and guidelines authorize reimbursement to local law 
enforcement agencies that employ peace officers defined in Penal Code sectioils 830.1 and 830.2 
for the saine costs approved in the Board of Coiltrol decisioil in the Firefighter's Cancer 
Presulnptiolz test claim. 

3 1 County of Los Alzgeles, supra, 43 Cal.3d at page 54; see also, Kern Higlz Sclzool Dist., supra, 
30 Cal.4th at page 735. 
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However, prior Board of Control and Coillinission decisioils are not controlling in this case. 

Since 1953, the Califoil~ia the California Supreine Coui-t has held that the failure of a quasi- 
judicial agency to coilsider prior decisions on the same subject is not a violation of due process 
and does not constilute an arbitrary action by the agency.32 Iil Weiss I). State Board of 
Eq~~nlizatioll, the plaintiffs brought mandainus proceedings to review the r e f~~sa l  of the State 
Board of Eq~ialization to issue an off-sale beer and wine license at their premises. Plaintiffs 
contended that the action of the board was arbitraiy and uilreasonable because the board granted 
siinilar licenses to other businesses in the past. The California Suprelne Coui-t disagreed with the 
l~laiiltiffs' conlention and fouild that the board did 11ot act arbitrarily. The Coui-t stated, in 
l~ertinent part, the following: 

[Pllaintiffs argument coines down to the coiltelltioil that because the board inay 
have ei-roneo~isly granted liceiises to be used near the school in the past it inust 
coiltinue its error and grant plaintiffs' application. That problenl has been 
discussed: Not olzlji does due process yelvzit 0177issi011 of ~~easorzecl 
~cl717i17istrati1)e opil7iol7s but it probably also permits substa~~tial deviation fi0172 
theprincij)le of slare clecisis. Lilte coui-ts, agencies inay overnlle prior decisioils 
or pl-actices and may initiate new policy or law Illrough adjudication. (Emphasis 
added.) 33 

111 1989, the Allorney Geiieral's Office issued an opinion, citing the Weiss case, agreeing that 
claims previously approved by the Commission have no precedeiltial value. Rather, "[a111 
agency may disregard its earlier decisioi~, provided that its action is neither arbitrary nor 
unreasonable [ciling I~Veiss, stipra, 40 Cal.2d. at 7 7 7 1 . " ~ ~  While opiilioils of the Attoi-ney General 
are not binding, they are entitled lo great 

Moreovei-, the ~nerils of a clainl brought under article XI11 B, section 6 of the California 
Conslitution, ~ I I L I S ~  be analyzed individually. Coillinissioil decisioils under article XI11 B, 
section 6 are no1 arbitrary or unreasonable as long as the decision strictly construes the 
Constilution and the stalutory language of the test claim statute, and does not apply section 6 as 
an equitable remedy.'6 The analysis in this case conlplies wit11 these principles, particularly 
when recogi~izii~g the recent California Supreine Court statei~lents on the issue of voluntaiy 
versus compulsory programs -- direction that the Coininissioil inust now follow. In addition, [he 

33 1~1, at page 776 
3 4 72 Opinions of the Califoi-nia At lo l~~ey  General 173, 178, ii1.2 (1989). 

" Ricleotil I-lospital Foulldation, I I IC.  v. Cotllitji of Yubn (1992) 8 Cal.App.4th 2 14, 227. 

36 City of Sa12 Jose, s t ~ ] ~ r c ~ ,  45 Cal.App.4th at 18 16-1 8 17; Coulztji of Sol70171a, supra, 84 
Cal.App.4th 1264, 1280-1281. 
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Cunimission followed this same analysis in its most recent decisions regarding the issue of 
reimbursement for cancer presulnptioll s t a t ~ ~ t e s . ~ ~  

Accordingly, the Commission finds that the test claim legislatioil is not subject to article XI11 B, 
section 6 of the California Coilstitutioil because the legislation does not inandate a new program 
or higher level of service on school districts. 

CONCLUSION 

The Commission concludes that Labor Code section 3212.1 1,  as added by Statutes 2001, chapter 
846, is not subject to article XI11 B, section 6 of the Califoimia Constitution because jt does not 
mandate a new program or higher level of service on school districts. 

37 Test claim Ca,lcer Presl,n~ption for Law Elzforcenzent and FireJighters (01-TC-19) was denied 
at the May 27, 2004 Commission hearing, and Cancer Preslrrnption (K-14) (02-TC-15) was 
denied at the July 29, 2004 Commission hearing. 
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