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The draft staff analysis for this test claiin is enclosed for your review and comment. 

Written Comments 

Any party or interested person inay file written comments on the draft staff analysis by 
October 18, 2004. You are advised that the Coinmission's regulations require comments filed 
with the Cormnission to be silnultaneously served on other interested parties on the inailing list, 
and to be accoinpanied by a proof of service on those parties. If you would like to request an 
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Hearing 

This test claim is set for hearing November 18, 2004, at 9:30 a.m. in Rooill 126 of the State 
Capitol, Sacramento, California. The final staff analysis will be issued on or about 
October 28, 2004. Please let us lmow in advance if you or a representative of your agency will 
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postponement of the hearing, please refer to section 1183.01, subdivision (c)(2), of the 
Commission's regulations. 

Please contact Katherine Tokarslu, Commission Counsel, at (916) 323-3562 if you have any 
questioils. 
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Santa Monica Community College District, Claimant 

EXECUTIVE SUMMARY 
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STAFF ANALYSIS 
Claimant 

Ssu~ta Monica Community College District 

Chronology 

02/27/03 Coilmission receives test claim filing 

03/12/03 Commission staff determines test claim is complete and requests comments 

0411 6/03 Department of Finance requests a one-month extensioil of time for coinnleilts 

0411 7/03 Commission staff grants the extension of time 

05/15/03 Departmeilt of Finance files response to test claim 

06/13/03 Claimant files response to Department of Finance comments 

Background 

On July 1, 2002, the Commission received a test claim filing on behalf of claimant, City of 
Newport Beach, entitled Skin Cancer Presumption for Lifeguards (0 1 -TC-27). On 
February 27, 2003, the Commissioil received a test claiin filing, Lifeguard Skin Cancer 
Presumption (K-14) (02-TC-16), on behalf of claimant Santa Monica Community College 
District. Although the same statutory provision is involved, these two test claims were not 
consolidated. Both test claims address an evidentiary presunlptioil given to state and local 
lifeguards in workers' compensatioil cases. Normally, before an employer is liable for payment 
of workers' compensation benefits, the employee must show that the injury arose out of and in 
the course of employmeilt, and that the injury was proximately caused by the employment. The 
burden of proof is usually on the employee to show proximate cause by a preponderance of the 
evidence. ' 
The Legislature eased the burden of proving industrial causation for certain ublic eillployees, 
primarily fire and safety personnel, by establishing a series of The courts have 
described the rebuttable presumption as follows: "Where facts are proveil giving rise to a 
presunlption . . ., the burden of proof shifts to the party, against whom it operates [i.e., the 
employer], to prove the nonexistence of the presumed fact, to wit, an industrial relationship." 
(Zipton v. Workers ' Compensation Appeals Board (1 990) 2 1 8 Cal.App.3d 980,988, fn. 4.) 

In 2001, the Legislature passed Assembly Bill 663, adding section 3212.1 1 to the Labor Code. 
For the first time, publicly-employed lifeguards were granted a rebuttable presumption that skin 
cancer developiilg or manifesting during or for a defined period immediately following 
employment "shall be presumed to arise out of and in the course of employment." Under the 
statute, the employer may offer evidence disputing the presumption. 

' Labor Code sections 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of 
the evidence as such evidence, "when weighed with that opposed to it, has more convinciilg 
force and the greater probability of truth. When weighing the evidence, the test is not the 
relative number of witnesses, but the relative convincing force of the evidence." 

See, Labor Code sectioils 3212, 3212.1 - 3212.7, and 3213. 
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Claimant's Position 

The claimant contends that the test claim legislation constitutes a reimbursable state-mandated 
program for K-14 school districts within the meaning of article XI11 By section 6 of the 
California Constitution and Government Code section 17514. The claimant asserts the 
followi~lg : 

[The test claim legislation] mandated costs reimbursable by the state for school 
districts and community college districts to pay increased worker's coinpensatioil 
claims or premiums for lifeguards as a result of the new presumption that skin 
cancer developing or manifesting itself during employment arose out of or in the 
course of employmeilt and the prohibition from claiming the injury may be 
attributed to a pre-existing disease or ~ondi t ion .~  

The claimant further argues that the test claim legislation newly requires the following activities 
or costs: 

develop and update policies and procedures for handling lifeguard workers' 
conlpensatioil claims alleging skin cancer arising froin l i s  or her en~ployment; 

all of the costs associated with payment of the claims caused by the shifting of 
the burden of proof and by the prohibition of the use of a pre-existing 
conditioil defense, or payment of the additional costs of insurance premiums 
to cover such claims. 

physical exsuninatioils to screen lifeguard applicants for pre-existing skin 
cancer; 

training lifeguards to take precautionary measures to prevent skin cancer on 
the job. 

State Agency's Position 

The Department of Finance filed coinments dated May 12, 2003, concluding that the test claim 
legislation may create a reimbursable state-mandated program for increased workers' 
compensation claims for skin cancer in lifeguards. However, the Department of Finance 
disputes any additional duties identified by the claimant on the grounds that the test claim statute 
does not expressly require them. 

Discussion 

The courts have found that article XI11 B, section 6 of the Califonlia ~onsti tut ion~ recognizes the 
state constitutional restrictions on the powers of local government to tax and spend.' "Its 

Test Claim, page 2. 

Article XI11 By section 6 provides: "Whenever the Legislature or any state agency mandates a 
new program or higher level of service on any local govenmeilt, the state shall provide a 
subvention of funds to reimburse such local government for the costs of such program or 
increased level of service, except that the Legislature may, but need not, provide such subveiltion 
of h l d s  for the following mandates: (a) Legislative mandates requested by the local agency 
affected; (b) Legislatioil defiiling a new crime or changing an existing definition of a crime; or 
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purpose is to preclude the state from shifting financial responsibility for carrying out 
goveimnental fbnctions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending liinitations that articles XI11 A and XI11 B 
impose."6 A test claim statute or executive order may impose a reimbursable state-mandated 
prcigrsun if it orders or commands a local agency or school district to engage in an activity or 
taska7 In addition, the required activity or task must be new, constituting a "new program," or it 
must create a "higher level of service" over the previously required level of ~erv ice .~  

The courts have defined a "program" subject to article XI11 By section 6, of the California 
Constitution, as one that carries out the govenlmental function of providing public services, or a 
lnv, that iinposes unique requirements on local agencies or school districts to implement a state 
po!l~;l. but does not apply generally to all residents and entities in the state.g To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the legal requirements in effect immediately before the enactment of the test claim 
legislatioi~.'~ A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced seivice to the public."11 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state.12 

The Coinmission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XI11 By section 6.13 In making its 

(c) Legislative inandates enacted prior to January 1, 1975, or executive orders or regulations 
initially implementing legislation enacted prior to January 1, 1975 ." 
5 Departnzent ofFinance v. Conznzission on State Mandates (Kern High School Dist.) (2003) 30 
Cal.4th 727,735. 

County ofSan Diego v. State of California (1 997) 15 Cal.4th 68, 8 1. 

Long Beach Unified School Dist. v. State ofCalifornia (1990) 225 Cal.App.3d 155, 174. 

San Diego Unifzed School Dist. v. Conzmission on State Mandates (2004) 33 Ca1.4th 859, 878 
(San Diego Unifzed School Dist.); Lucia Mar Unifzed School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 

San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44 
Cal.3d 830, 835.) 

l o  San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 

l1 San Diego UnifiedSchool Dist., supra, 33 Cal.4th 859,878. 

l2  County of Fresno v. State of California (1991) 53 Cal.3d 482,487; County of Sononza v. 
Colnmission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sononza); 
Government Code sections 175 14 and 17556. 

l 3  Kinlaw V .  State ofCalifornia (1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. 
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decisions, the Coinmission must strictly coilstrue article XI11 B, section 6 and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting froin political decisions on funding 
pri~rities." '~ 

Issue 1: Is the test claim legislation subject to article XI11 B, section 6 of the 
California Constitution? 

Staff finds that the test claim legislatioil is not subject to ai-ticle XI11 B, section 6 of the 
California Constitution because it does not mandate a new prograin or higher level of service on 
school districts within the meaning of article XI11 By section 6. 

Labor Code section 3212.11, as added by Statutes 2001, chapter 846, provides: 

This section applies to both of the following: (a) active lifeguards employed by a 
city, county, city and county, district, or other public or municipal corporation or 
political subdivision, and (b) active state lifeguards employed by the Department 
of Parks and Recreation. The term "injury," as used in tlis division, includes skin 
cancer that develops or manifests itself during the period of the lifeguard's 
employment. The compeilsation awarded for that injury shall include full hospital, 
surgical, and inedical treatment, disability indenmity, and death benefits, as 
provided by the provisioils of this division. 

Slcin cancer so developing or mailifesting itself shall be presumed to arise out of 
and in the course of the employment. This presumption is disputable and may be 
controvei-ted by other evidence, but unless so controverted, the appeals board 
shall find in accordance with it. This presuillption shall be extended to a lifeguard 
following termination of seivice for a period of three calendar months for each 
fill1 year of the requisite sellrice, but not to exceed 60 months in any circumstance, 
coilllnenciilg with the last date actually worlced in the specified capacity. 

Skin cancer so developing or nlailifesting itself in these cases shall not be 
attributed to any disease existing prior to that developilleilt or illanifestation. 

This sectioil shall only apply to lifeguards employed for more than thee  
coilsecutive months in a calendar year. 

The claiinailt contends that the test claim legislation constitutes a new progranl or higher level of 
service: 

Prior to 1975, there was no statute, code section or regulation that created a 
presumption that skin cancer developing or manifesting itself on lifeguards arose 
out of or in the course of their employment with the district. Nor was there any 
statute, code section, or regulation which prohibited such slcin cancer from being 
attributed to a pre-existing disease or condition." 

Although it is t n ~ e  that the legal presumption in favor of the lifeguard employee is new to the 
2001 law, the clainlant reads requirements into Labor Code section 3212.11, which, by the plain 

l 4  County oJ'Sononza, supra, 84 Cal.App.4th 1265, 1280, citing City of'Sarz Jose v. State o f  
CaliJornia (1 996) 45 Cal.App.4th 1802, 1 8 17. 

l 5  Test Claim, page 3. 
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meaning of the statute, are not there. Nothing in the statute mandates public employers of 
lifeguards to develop policies and procedures to handle lifeguard workers' compensation claims. 
Nothing in the language of Labor Code section 32 12.1 1 requires a pre-employment physical 
exam for lifeguards, nor requires the employer to offer training on skin cancer prevention. 
While all of these "new activities" inay be prudent, they are solely undertaken at the discretion 
of the employing agency, and are not mandated by the state. 

Labor Code section 3208, as last amended in 1971, specifies that for the purposes of workers' 
compensation, "Injury' includes any injury or disease arising out of the employment." 
[Emphasis added.] Assembly Bill 663's sponsor, the California Independent Public Employees 
Legislative Counsel, stated that since 1985, one-third of the 30 City of San Diego lifeguards who 
received industrial disability did so due to skin cancer.16 Thus, public lifeguards' ability to make 
a successful workers' compensation claim for an on-the-job injury fi-om skin cancer predates the 
2001 enactment of Labor Code section 3212.1 1. 

The express language of Labor Code section 3212.1 1 does not impose any state-mandated 
requireinents on school districts. Rather, the decisioil to dispute this type of workers' 
coinpensation claim and prove that the injury is non-industrial remains entirely with the local 
agency. The plain language of Labor Code sectioil 32 12.1 1 states that the "presuinption is 
disputable and nzay be controverted by other evidence ..." [Emphasis added.] 

Under the rules of statutory construction, when the statutory language is plain, as the statute is 
here, the court is required to enforce the statute according to its terms. The California Supreme 
Court determined that: 

In statutory construction cases, our fundamental task is to ascertain the intent of 
the lawmakers so as to effectuate the purpose of the statute. We begin by 
examining the statutory language, giving the words their usual and ordiilary 
meaning. If the terms of the statute are unambiguous, we presume the lawmakers 
meant what they said, and the plain meaning of the language governs. [Citations 
omitted.] ' 

Moreover, the coui-t inay not disregard or enlarge the pIain provisions of a statute, nor may it go 
beyond the meaning of the words used when the words are clear and unambiguous. Thus, the 
court is prohibited froin writing into a statute, by iillplication, express requirements that the 
Legislature itself has not seen fit to place in the statute.18 Consistent with this principle, the 
courts have strictly construed the meaning and effects of statutes analyzed under article XI11 By 
section 6, and have not applied sectioil6 as an equitable remedy: 

A strict construction of section 6 is in keeping with the rules of constitutional 
interpretation, which require that constitutional limitations and restrictions on 
legislative power "are to be construed strictly, and are not to be extended to 
include matters not covered by the language used." [Citations oinitted.:I ["Under 

I G  Senate Rules Conmittee, Ofice of Senate Floor Analyses, 3d reading analysis of Assembly 
Bill No. 663 (2001-2002 Reg. Sess.), page 4, September 7,2001. 

l 7  Estate of Griswald (2001) 25 Cal.4th 904, 91 0-91 1. 

l 8  WJ2itconzb V .  California Enzploynzent Comnzission (1944) 24 Cal.2d 753, 757. 
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our form of government, policymaking authority is vested in the Legislature and 
neither arguments as to the wisdom of an enactment nor questions as to the 
motivatioil of the Legislature can serve to invalidate particular legislation."] 
Under these principles, there is no basis for applying section 6 as an equitable 
remedy to cure the perceived uilfaiimess resulting froin political decisions on 
funding policies.1g 

T11i.s is further supported by the California Supreme Court's decision in Kern High School ~ i s t . ~ '  
In Kern High School Dist., the court considered the meaning of the term "state mandate" as it 
appears in article XI11 B, section 6 of the California Constitution. The court reviewed the ballot 
materials for article XI11 B, which provided that "a state mandate comprises sonlething that a 
local government entity is required or forced to do."21 The ballot sunmary by the Legislative 
Analyst further defined "state mandates" as "requirements imposed on local governments by 
legislation or executive orders." 22 

The court also reviewed and a f f i e d  the holding of City of Merced v. State of California (1984) 
153 Cal.App.3d 777.23 The court stated the following: 

In City of Merced, the city was under no legal compulsion to resort to eminent 
domain-but when it elected to employ that means of acquiring property, its 
obligation to compensate for lost busiiless goodwill was not a reimbursable state 
mandate, because the city was not required to employ eminent domain in t l~e  first 
place. Here as well, if a school district elects to participate in or continue 
participation in any underlying voluntary education-related funded program, the 
district's obligation to comply with the notice and agenda requirements related to 
that program does not constitute a reimbursable state mandate. (Emphasis in 
original.)24 

Thus, the Supreme Court held as follows: 

[W]e reject claimants' assertioil that they have been legally compelled to incur 
notice and agenda costs, and hence are entitled to reimbursement from the state, 
based merely upon the circumstance that notice and agenda provisions are 
mandatory elements of education-related programs in which claimants have 
participated, without regard to whether claimant's participation in the underlying 
program is voluntaly or compelled. [Emphasis added.]25 

City of Sa~z Jose v. State of California (1996) 45 Cal.App.4th 1802, 18 16-1 8 17. 

20 Kern High School Dist., supra, 30 Cal.4th 727. 

21  Id. at page 737. 
22 Ibid. 

23 Id, at page 743. 

24 Ibid. 

25 Id. at page 73 1. 
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The Supreine Court left undecided whether a reimbursable state mandate "might be found in 
circumstances short of legal compu1sioi1-for example, if the state were to impose a substantial 
penalty (independent of the program funds at issue) upon any local entity that declined to 
participate in a given program."26 

T11e decision of the California Supreme Court in Kern High School Dist, is relevant and its 
reasoning applies in tlis case. The Supreme Court explained, "the proper focus under a legal 
con~pulsion inquiry is upon the nature of the claimants' participation in the underlying programs 
them~elves."~~ Thus, based on the Supreme Court's decision, the Coinmission must determine if 
the underlying program (in this case, the decision to rebut the presumption that the cancer is an 
industrial injury) is a voluntary decision at the local level or is legally conlpelled by the state. As 
indicated above, school districts are not legally compelled by state law to dispute a workers' 
compensation case. The decision to litigate such cases is made at the local level and is within the 
discretion of the district. Thus, the enlployer's burden to prove that the skin cancer is not arising 
out of and in the course of einployment is also not state-mandated. 

Further, there is no evidence in the law or in the record that school districts are practically 
conlpelled by the state tlxough the iinposition of a substantial penalty to dispute such cases. 
While it may be true that districts will incur increased costs from workers' compensation claims 
as a result of the test claim legislation, as alleged by the claimant here, increased costs alone are 
not determinative of the issue whether the legislation imposes a reinlbursable state-mandated 
program. The California Supreme Court has repeatedly ruled that evidence of additional costs 
alone, even when those costs are deemed necessary by the local agency, do not result in a 
reimbursable state-mandated program under article XI11 B, section 6: 

We recognize that, as is made indisputably clear from the language of the 
constitutional provision, local entities are not entitled to reiinbursement for all 
increased costs mandated by state law, but only those costs resulting fiom a new 
program or an increased level of service imposed upon them by the state.28 

Most recently in San Diego Unified School Dist., supra, 33 Cal.4th at pages 876-877, the Court 
held: 

Viewed together, these cases (County of Los Angeles, supra, 43 Cal.3d 46, City 
of Sacramento, supra, 50 cal.3d 5 1, and City of Richnzond, supra, 64 Cal.App.4th 
1 190) illustrate the circumstance that simply because a state law or order inay 
increase the costs borne by local govemnent in providing services, this does not 
necessarily establish that the law or order constitutes an increased or higher level 
of the resulting "service to the public" under article XI11 By section 6, and 
Government Code section 175 14. [Empllasis in original.] 

26 Ibid. 

27 Id. at page 743. 

28 Coulzty of LOS Angeles, supra, 43 Cal.3d at page 54; see also, Kern High School Dist., supra, 
30 Cal.4tl1 at page 735. 
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Prior Test Claim Decisions on Cancer Presumptions 

In 1982, the Board of Coiltrol approved a test claim on Labor Code section 3212.1, as origiilally 
added by Statutes 1982, chapter 1568 (Firefighter's Cancer Presumption). The paranleters and 
guidelines authorize insured local agencies and fire districts to receive reimbursement for 
increases in workers' compensation premium costs attributable to Labor Code section 321 2.1. 
The parameters and guidelines also authorize self-insured local agencies to receive 
reimbursement for staff costs, including legal counsel costs, in defending the section 3212.1 
clain~s, and benefit costs including medical costs, travel expenses, pennanent disability benefits, 
life peilsion benefits, death benefits, and temporary disability benefits paid to the en~ployee or 
the en~ployee's survivors. 

In 1992, the Conlmission adopted a statement of decisioil approving a test claim on Labor Code 
sectioil3212.1, as amended by Statutes 1989, chapter 1 17 1 (Cancer Presumption - Peace 
Oficers, CSM 441 6.) The parameters and guidelines authorize reimbursement to local law 
enforceineilt agencies that employ peace officers defined in Penal Code sections 830.1 and 830.2 
for the same costs approved in the Board of Control decision in the Firefighter's Cancer 
Presumption test claim. 

However, prior Board of Control and Comnlission decisions are not controlling in this case. 

Since 1953, the California the California Supreme Court has held that the failure of a quasi- 
judicial agency to consider prior decisions on the same subject is not a violation of due process 
and does not constitute an arbitrary action by the agency.29 In Weiss 17. State Board of 
Equalization, the plaintiffs brought mandamus proceediilgs to review the refusal of the State 
Board of Equalization to issue an off-sale beer and wine license at their premises. Plaintiffs 
contended that the action of the board was arbitray and unreasonable because the board granted 
similar licenses to other businesses in the past. The California Supreine Coui-t disagreed with the 
plaintiffs' contentioil and found that the board did not act arbitrarily. The Court stated, in 
pertinent part, tlle following: 

[Pllaintiffs argument comes down to the contention that because the board may 
have erroneously granted licenses to be used near the school in the past it must 
continue its error and grant plaintiffs' application. That problem has been 
discussed: Not only does due process permit omission of reasoned 
adnzinistrative opinions but it probably also permits substantial deviation fionz 
the princiyle of stare decisis. Like courts, agencies nlay overrule prior decisions 
or practices and may initiate new policy or law tlvough adjudication. (Emphasis 
added.) 30 

In 1989, the Attoilley General's Office issued an opinion, citing the Weiss case, agreeing that 
claims previously approved by the Coinmission have no precedential value. Rather, "[a111 
agency inay disregard its earlier decision, provided that its action is neither arbitrary nor 

29 Weiss v. State Board of Equalization (1953) 40 Cal.2d 772, 776-777 

30 Id. at page 776. 
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unreasonable [citing Weiss, supra, 40 Cal.2d. at 7771."~' While opinions of the Attonley General 
are not binding, they are entitled to great 

Moreover, the merits of a claiin brought under article XI11 By section 6 of the California 
Constitution, must be analyzed individually. Coinmission decisions under article XI11 By 
section 6 are not arbitray or unreasoilable as long as the decision strictly coilstrues the 
Constitution and the statutory language of the test claim statute, and does not apply sectioil6 as 
an equitable remedy.33 The analysis in tllis case complies with these principles, particularly 
wheil recognizing the recent Califonlia Supreine Court statements on the issue of voluntary 
versus con~pulsory programs -- direction that the Commission must now follow. In addition, the 
Conlmission followed this same analysis in its most recent decisions regarding the issue of 
reimbursement for cancer presumption statutes.34 

Accordingly, staff finds that the test claim legislation is not subject to article XI11 By section 6 of 
the California Constitution because the legislation does not mandate a new program or higher 
level of service on school districts. 

CONCLUSION 
Staff concludes that Labor Code section 32 12.1 1, as added by Statutes 200 1, chapter 846, is not 
subject to article XI11 By sectioil6 of the California Constitution because it does not mandate a 
new program or lligher level of service on school districts. 

31 72 Opinioils of the Califoixia Attorney General 173, 178, fn.2 (1 989). 

32 Rideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal.App.4th 214,227. 

33 City of Smz Jose, supra, 45 Cal.App.4th at 1 8 16-1 8 17; County qf Sononza, supra, 84 
Cal.App.4th 1264, 1280-128 1. 

34 Test claiin Cancer Presunzption for Law Enforcenzent and Firefighters (01-TC-19) was denied 
at the May 27,2004 Commission hearing, and Cancer Presunzption (K-14) (02-TC-15) was 
denied at the July 29, 2004 Commission hearing. 
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ATTACHMENT 

BILL ANALYSIS 

- 

JSENATE RULES COMMITTEE I 
]Office of Senate Floor Analyses I 
11020 N Street, Suite 524 1 
l(916) 445-6614 Fax: (916) 1 
1327-4478 I 

THIRD READING 

Bill No: AB 663 
Author: Vargas (D) , et a1 
Amended: 8/31/01 in Senate 
Vote : 2 1 

SENATE LABOR & INDUSTRIAL RELATIONS COMMITTEE : 5-3, 
6/27/01 

AYES : Alarcon, Figueroa, Kuehl, Polanco, Romero 
NOES: Margett, McClintock, Oller 

SENATE APPROPRIATIONS COMMITTEE : 8-4, 9/6/01 
AYES: Alpert, Bowen, Burton, Escutia, Karnette, Murray, 

Perata, Speier 
NOES: Battin, Johannessen, McPherson, Poochigian 

ASSEMBLY FLOOR : 53-14, 6/5/01 - See last page for vote 

SUBJECT : Workers' compensation: lifeguards 

SOURCE : California Independent Public Employees 
Legislative 

Council 

DIGEST : This bill creates a disputable presumption that 
skin cancer developing or manifesting itself with respect 
to specified lifeguards arises out of and in the course of 
employment. 

ANALYSIS : If specified public safety personnel (peace 
officers and firefighters) suffer a hernia, heart trouble, 

CONTINUED 
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pneumonia, cancer, tuberculosis, hepatitis, or meningitis, 
the injury or illness is presumed to be compensable if the 
problem develops or manifests itself during a period of 
service by the worker. Other evidence may controvert the 
presumption. If not controverted, the Workers' 
Compensation Appeals Board is bound to find that the injury 
or illness "arose out of and in the course of employment." 
Thus, it becomes compensable. 

These presumptions apply to, among others, full or 
part-time law enforcement personnel employed by a sheriff 
or a police department and firefighters employed by any 
city, county or district fire departments. The 
presumptions do not apply to employees whose principal 
duties are clerical and clearly do not fall within the 
scope of active law enforcement or firefighting duties. 
Generally, the presumptions extend to a period beyond 
employment equaling three months for each year of service, 
but not more than five years. 

This bill: 

l.Provides, with respect to active lifeguards employed by a 
city, county, city and county, district, or other public 
or municipal corporation or political subdivision, and 
active state lifeguards employed by the State Department 
of Parks and Recreation, the term "injury," includes skin 
cancer that develops and manifests itself during the 
period of the lifeguard's employment. 

The compensation awarded for this injury includes full 
hospital, surgical, and medical treatment, disability 
indemnity, and death benefits, as provided by the 
provisions of this division. 

2.Provides that the skin cancer so developing or 
manifesting itself shall be presumed to arise out of and 
in the course of the employment. 

This presumption is disputable and may be controverted by 
other evidence, but unless so controverted, the appeals 
board shall find in accordance with it. This presumption 
shall be extended to a lifeguard following termination of 
service for a period of three calendar months for each 
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full year of the requisite service, but not to exceed 60 
months in any circumstance commencing with the last date 
actually worked in the specified capacity. 

Skin cancer so developing or manifesting itself in these 
cases shall not be attributed to any disease existing 
prior to that development or manifestation. 

3.Provides that the bill applies only to lifeguards 
employed for more than three consecutive months in a 
calendar year. 

Comments 

Skin cancer is a malignant growth on the skin. The skin 
has two main layers and several types of cells. The top 
layer of skin is called epidermis. It contains the 
following three types of cells: (1) flat, scaly cells on 
the surface called squamous cells, (2) round cells called 
basal cells, and (3) cells called melanocytes, which give 
skin its color. The most common skin cancers are basal 
cell cancer and squamous cell cancer. Melanoma is a 
disease in which cancer (malignant) cells are found in 
melanocytes. Melanoma is sometimes called cutaneous 
melanoma or malignant melanoma. Melanoma is a more serious 
type of cancer than the more common skin cancers, basal 
cell cancer or squamous cell cancer. Sunburn and 
ultraviolet light can damage the skin, and this damage can 
lead to skin cancer. People with fair skin, with a 
northern European heritage appear to be more susceptible. 

Prior Leaislation 

SB 424 (Burton) -- lower back impairment presumption for 
certain law enforcement personnel. 

SB 1176 (Machado and Burton) -- extends the cancer 
presumption to specified peace officers. 

SB 1222 (Romero) -- creates a hernia, heart trouble, 
pneumonia, tuberculosis, meningitis, and hepatitis 
presumption for certain members of the State Department of 
Corrections, the State Department of the Youth Authority, 
and specified peace officers. 
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FISCAL EFFECT : Appropriation: No Fiscal Com.: Yes 
Local: No 

The estimates for increased claims for Workers' 
Compensation from state employees that would result from 
the extended presumptions are unknown, but potentially 
significant. Local estimates range from $2 million to $6 
million per year. 

The state is not insured and pays Workers' Compensation 
claims directly. 

SUPPORT : (Verified 9/4/01) 

California Independent Public Employees Legislative Council 
(source) 
California Applicants' Attorneys Association 
California Labor Federation, AFL-CIO 
California State Firefighters' Association 
Los Angeles County Lifeguard Association 
Peace Officers Research Association of California 

OPPOSITION : (Verified 9/4/01) 

California Association of Recreation and Park Districts 
California Special Districts Association 
California State Association of Counties 
California Taxpayers' Association 
League of California Cities 
Los Angeles County Board of Supervisors 

ARGUMENTS IN SUPPORT : The California Independent Public 
Employees Legislative council (Council) is the sponsor of 
this bill and seeks to provide parity for local and state 
government lifeguards with local and state firefighters and 
peace officers who are covered by various presumptions. 
The Council states that lifeguards work in environments and 
respond to situations that are hazardous and provide 
exposure to ultraviolet rays, chemical spills, contaminated 
water, and transmission of infected blood and tissues. The 
Council states that the City of San Diego there have been. 
30 industrial disability retirements since 1985, and 
one-third of those were due to skin cancer and another 
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third to back injuries. 

California's lifeguards annually perform more than 12,000 
swimmer rescues, 6,000 medical aides, swift water and flood 
rescues, technical cliff rescues and the full range of law 
enforcement duties. Despite this, lifeguards are not 
awarded the same protection as peace officers under 
worker's compensation law. 

ARGUMENTS IN OPPOSITION : The League of California Cities 
and the California State Association of Counties (CSAC) 
oppose this bill because it creates a process under which a 
lifeguard can claim workers' compensation benefits based on 
a presumptive injury. It is impossible to disprove that an 
"injury," as defined in this bill, developed ruing the 
course of one's lifeguarding duties and subjects the public 
agency to costly claims that have no job causation. 
Further, do the lifeguards that desire to be included in 
this bill have higher incident rates for these conditions? 
Finally, the League of California Cities and CSAC believe 
that proponents of this bill should demonstrate through 
reliable medical and statistical studies that this 
presumption is warranted. 

ASSEMBLY FLOOR : 
AYES: Alquist, Aroner, Calderon, Canciamilla, Cardenas, 

Cardoza, Chan, Chavez, Chu, Cogdill, Cohn, Corbett, 
Correa, Diaz, Dutra, Firebaugh, Florez, Frommer, 
Goldberg, Havice, Horton, Jackson, Keeley, Kehoe, Koretz, 
La Suer, Liu, Longville, Lowenthal, Maddox, Maldonado, 
Migden, Nakano, Nation, Negrete McLeod, Oropeza, Robert 
Pacheco, Papan, Pavley, Pescetti, Reyes, Salinas, 
Shelley, Simitian, Steinberg, Strom-Martin, Thomson, 
Vargas, Wayne, Wesson, Wiggins, Wright, Hertzberg 

NOES: Aanestad, Ashburn, Bogh, Briggs, Daucher, Dickerson, 
Harman, Hollingsworth, Kelley, Leslie, Matthews, Rod 
Pacheco, Runner, Wyman 

NC:cm 9/7/01 Senate Floor Analyses 

SUPPORT/OPPOSITION: SEE ABOVE 

* C C C  END C C C C  
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Estate of DENIS H. GRISWOLD, Deceased. 
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Respondent, 
v. 

FRANCIS V. SEE, Objector and Appellant. 

No. S087881. 
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June 21,2001. 

stated; to confess. Since the decedent's father had 
confessed paternity in the 194 1 bastardy proceeding, 
he had acknowledged the decedent under the plain 
ternls of the statute. The cow? also held that the 194 1 
Ohio judgment established the decedent's biological 
father as his natural parent for purposes of intestate 
succession under Prob. Code, 4 6453, subd. (b). 
Since the identical issue was presented both in the 
Ohio proceeding and in this Califorilia proceeding, 
the Ohio proceeding bound the parties *905 in this 
proceeding. (Opinion by Baxter, J., with George, C. 
J., Keilllard, Werdegar, and Chin, JJ., concurring. 
Concurring opinion by Brown, J. (seep. 925).) 

SUMMARY 
HEADNOTES 

After an individual died intestate, his wife, as 
adnlinistrator of the estate, filed a petition for final 
distribution. Based on a 1941 judgment in a bastardy 
proceeding in Ohio, in which the decedent's 
biological father had confessed paternity, an heir 
finder who had obtained an assigninent of partial 
interest in the estate froin the decedent's half siblings 
filed objections. The biological father had died before 
the decedent, leaving two children froin his 
subsequent inai~iage. The father had never told his 
subsequent children about the decedent, but he had 
paid court-ordered child support for the decedent 
until he was 18 years old. The probate court denied 
the heir finder's petition to deteilniile entitlement, 
finding that he had not demonstrated that the father 
was the decedent's ilat~u-a1 parent pursuant to Prob. 
Code. 4 6453, or that the father had aclcnowledged 
the decedent as his child pursuant to Prob. Code, $ 
6457, which bars a natural parent or a relative of that 
parent froin iilheriting tlrough a child boil1 out of 
wedloclc on the basis of the parent/child relationship 
unless the parent or relative acknowledged the child 
and contributed to the support or care of the child. 
(Superior Court of Santa Barbara County, No. 
B216236, Thomas Pearce Anderle, Judge.) The Court 
of Appeal, Second Dist., Div. Six, No. B128933, 
reversed. 

The Supreme Court affirmed the judginent of the 
Court of Appeal. The court held that, since the father 
had aclu~owledged the decedent as his child and 
contributed to his support, the decedent's half siblings 
were not subject to the restrictions of Prob. Code. tj 
6452. Altl~ough no statutory definition of 
"acknowledge" appears in Prob. Code, 6 6452, the 
word's conunon meaning is: to admit to be true or as 

Classified to California Digest of Official Reports 

(la,  lb,  lc, Id) Parent and Child Fj 18--Parentage of 
Children-- Inheritance Rights--Parent's 
Aclu~owledgeinent of Child Born Out of 
Wed1ock:Descent and Distributioil Fj 3--Persons 
Who Talce--Half Siblings of Decedent. 
In a proceediilg to deterinhe entitleinent to an 
intestate estate, the trial court erred in finding that the 
half siblings of the decedent were precluded by Prob. 
Code, 6 6452, from sharing in the intestate estate. 
Section 6452 bars a natural parent or a relative of that 
parent froin inheriting tlrough a child born out of 
wedlock uilless the parent or relative acknowledged 
the child and contributed to that child's support or 
care. The decedent's biological father had paid court- 
ordered child support for the decedent until he was 18 
years old. Although no statutory definition of 
"aclnowledge" appears in 6 6452, the word's 
coimnoil meailing is: to adinit to be true or as stated; 
to coilfess. Since the decedent's father had appeared 
in a 1941 bastardy proceeding in another state, where 
he confessed paternity, he had acknowledged the 
decedent under the plain terms of fj 6452. Further, 
even though the father had not had contact with the 
decedent and had not told l i s  other children about 
him, the record disclosed no evidence that he 
disavowed paternity to allyone with knowledge of the 
circumstances. Neither the language nor the history 
of 4 6452 evinces a clear intent to make inheritance 
contingent upon the decedent's awareness of the 
relatives who claiin an inheritance right. 

[See 12 Witkin, Suimnary of Cal. Law (9th ed. 1990) 

Copr. 0 Bancroft-Whitney and West Group 1998 
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Wills and Probate, 5 5 153, 153A, 153B.l 

(2) Statutes 5 29--Construction--Language-- 
Legislative Intenl. 
In stat~~tory construction cases, a court's fundainental 

task is to ascertain the intent of the lawinalters so as 
to effectuate the purpose of the statute. A court 
begins by exainining the statutory language, giving 
the words their usual and ordinary meaning. If the 
terins of the statute are unambiguous, the court 
presumes the lawmakers meant what they said, and 
the plain ineailing of the language governs. If there is 
ambiguity, however, the c o ~ r t  inay then look to 
extrinsic sources, including the *906 ostensible 
objects to be achieved and the legislative history. In 
such cases, the court selects the coilstruction that 
conlports nlost closely with the apparent intent of the 
Legislature, with a view to proinoting rather than 
defeating the general puipose of the statute, and 
avoids an interpretation that would lead to absurd 
consequences. 

(2)  Statutes 5 46--Construction--Presumptions-- 
Legislative Intent--Judicial Construction of Certain 
Language. 
When legislation has been judicially constiued and a 
subseq~ient statute on the saine or an ailalogous 
subject Lises identical or substantially similar 
language, a court inay pres~une that the Legislature 
inteilded the same construction, unless a contrary 
inteilt clearly appears. 

(4) Statutes 5 20--Construction--Judicial Function. 
A court nlay not, under the guise of interpretation, 
insert qualifying provisions not included in a statute. 

( S a ,  &) Parent and Child 5 18--Parentage of 
Children--1id1eritailce Rights--Determination of 
Natural Parent of Child Born Out of 
Wedloc1c:Descent and Distribution 5 3--Persons 
Who Take--Half Siblings of Decedent. 
I11 a proceeding to deterinine entitleinent to an 

intestate estate, the trial court erred in fmding that the 
half siblings of the decedent, who had been born out 
of wedlock, were precluded by Prob. Code, 6 6453 
(only "natural parent" or relative can inherit tl~rough 
intestate child), from sharing in the intestate estate. 
Prob. Code, 6 6453, subd. (b), provides that a natural 
parent and child relationship inay be established 
through Fain. Code, 6 7630, subd, (c), if a court 
order declaring pateinity was entered during the 
father's lifetime. The decedent's father had appeared 
in a 1941 bastardy proceeding in Ohio, where he 
confessed paternity. If a valid judgment of paternity 
is rendered in Ohio, it generally is binding on 

California courts if Ohio had jurisdiction over the 
parties and the subject matter, and the parties were 
given reasonable notice and an opportuility to be 
heard. Since the Ohio bastardy proceeding decided 
the identical issue presented in this Califonlia 
proceeding, the Ohio proceeding bound the parties in 
this proceeding. Further, even though the decedent's 
inother initiated the bastardy proceeding prior to 
adoption of the Uniform Parentage Act, and all 
procedural requirements of Fam. Code, 6 7630, inay 
not have been followed, that judgment was still 
bindiilg in this proceeding, since the issue 
adjudicated was identical to the issue that would have 
been presented in an action brought pursuant to the 
Uniforin Parentage Act. 

(6) Judginents 5 86--Res Judicata--Collateral 
Estoppel--Nature of Prior Proceeding--Criminal 
Conviction on Guilty Plea. 
A trial "907 court in a civil proceeding inay not give 
collateral estoppel effect to a criminal conviction 
involving the same issues if the conviction resulted 
from a guilty plea. The issue of the defendant's guilt 
was not fully litigated in the prior criminal 
proceeding; rather, the plea bargain inay reflect 
notl~ing inore than a conlproinise instead of an 
ultiinate deterinination of his or her guilt. The 
defendant's due process right to a civil hearing thus 
outweighs any countervailing need to limit litigation 
or conserve judicial resources. 

(2) Descent and Distribution 5 1-Judicial Function. 
Succession of estates is purely a inatter of statutory 

regulation, which cannot be changed by the courts. 

COUNSEL 

I<itchen & Turpin, David C. Turpin; Law Office of 
Herb Fox and Herb Fox for Objector and Appellant. 

Mullen & Henzell and Lawrence T. Sorensen for 
Petitioner and Respondent. 

BAXTER, J. 

Section 6452 of the Probate Code (all statutory 
references are to this code unless otherwise indicated) 
bars a "natural parent" or a relative of that parent 
from inheriting tlrough a child bonl out of wedlock 
on the basis of the parent and child relationship 
unless the parent or relative "aclcnowledged the 
child" and "contributed to the support or the care of 
the child." In this case, we must determine whether 

Copr. 0 Bancroft-Whitney and West Group 1998 
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section 6452 precludes the half siblings of a child 
born out of wedlock froin sharing in the child's 
intestate estate where the record is uildisputed that 
their father appeared in an Ohio coiut, admitted 
paternity of the child, and paid court-ordered child 
support iintil the child was 18 years old. Although the 
father and the out-of-wedlock child apparently never 
inet or conu~~unicated, and the half siblings did not 
learn of the child's existence until after both the child 
and the father died, there is no indication that the 
father ever denied paternity or lcnowledge of the out- 
of-wedlock child to persons who were aware of the 
circuinstai~ces. 

Since successioil to estates is purely a inatter of 
statutory regulation, our resolution of this issue 
requires that we ascertain the intent of the lawmakers 
who enacted section 6452. Application of settled 
principles of statutory *908 coilstructioil coinpels us 
to conclude, on this uncontroverted record, that 
section 6452 does not bar the half siblings from 
sharing in the decedent's estate. 

c actual and Procedural Background 

Denis H. Griswold died intestate in 1996, SLU-vived 
by his wife, Norina B. Doner-Griswold. Doner- 
Griswold petitioned for and received letters of 
adininistration and authority to administer Griswold's 
inodest estate, consisting entirely of separate 
property. 

In 1998, Doner-Griswold filed a petition for final 
distribution, proposing a distribution of estate 
property, after payineilt of attorney's fees and costs, 
to herself as the surviving spouse and sole heir. 
Francis V. See, a self-described "forensic 
genealogist" (heir hunter) who had obtained an 
assig~ment of partial interest in the Griswold estate 
froin Margaret Loera and Daniel Draves, [FNl] 
objected to the petition for final distribution and filed 
a petition to determine entitleineilt to distribution, 

FN1 California perinits heirs to assign their 
interests in an estate, but such assigiunents 
are subject to court scrutiny. (See $ 11604.) 

See and Doner-Griswold stipulated to the following 
background facts pertiilent to See's entitlenlent 
petition. 

Griswold was born out of wedlock to Betty Jane 
Morris on July 12, 1941 in Ashland, Ohio. The birth 

certificate listed his name as Denis Howard Moiris 
and identified Jolul Edward Draves of New London, 
Ohio as the father. A week after the birth, Morris 
filed a "bastardy complaint" [FN2] in the juvenile 
coiut in Huron County, Ohio and swore under oath 
that Draves was the child's father. In September of 
194 1, Draves appeared in the bastardy proceeding 
and "confessed in Court that the charge of the 
plaintiff herein is true." The court adjudged Draves to 
be the "reputed father" of the child, and ordered 
Draves to pay medical expeilses related to Moiris's 
pregnancy as well as $5 per week for child support 
and maintenance. Draves complied, and for 18 years 
paid the court-ordered support to the clerk of the 
Huron County court. 

FN2 A "bastardy proceeding" is an archaic 
term for a paternity suit. (Black's Law Dict. 
(7th ed. 1999) pp. 146, 1148.) 

Morris married Fred Griswold in 1942 and moved to 
California. She began to refer to her son as "Delis 
Howard Griswold," a name he used for the rest of his 
life. For inally years, Griswold believed Fred 
Griswold was his father. At soine point in time, either 
after his mother and Fred Griswold *909 divorced in 
1978 or after his mother died in 1983, Griswold 
learned that Draves was listed as his father on his 
birth certificate. So far as is known, Griswold made 
no attempt to contact Draves or other ineinbers of the 
Draves family. 

Meanwhile, at some point after Griswold's birth, 
Draves married in Ohio aiid had two children, 
Margaret and Daniel. Neither Draves nor these two 
children had any cormnuilicatioil with Griswold, and 
the children did not lcnow of Griswold's existence 
until after Griswold's death in 1996. .Draves died in 
1993. His last will and testament, dated July 22, 
1991, made no inention of Griswold by name or other 
reference. Huron County probate docuinents 
identified Draves's surviving spouse and two 
children-Margaret and Daniel-as the only heirs. 

Based upon the foregoing facts, the probate court 
denied See's petition to determine entitlement. In the 
coui-t's view, See had not demonstrated that Draves 
was Griswold's "natural parent" or that Draves 
"aclu~owledged" Griswold as his child as required by 
section 6452. 

The Court of Appeal disagreed on both points and 
reversed the order of the probate court. We granted 

Copr. 0 Bancroft-Whitney and West Group 1998 
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Doner-Griswold's petition for review. 

Discussion 
(la) Dellis H. Griswold died without a will, and his 

estate coilsists solely of separate property. 
Consequently, the intestacy rules codified at sections 
6401 and 6402 are implicated. Section 6401, 
subdivision (6) provides that a surviving spouse's 
share of intestate separate property is one-half 
"[wlhere the decedent leaves no issue but leaves a 
parent or parents or their issue or the issue of either 
of them." ($  6401, subd. (c)(2)(B).) Section 6402, 
subdivision (c) provides that the portion of the 
intestate estate not passing to the surviving spouse 
under sectioi~ 6401 passes as follows: "If there is no 
surviving issue or parent, to the issue of the parents 
or either of them, the issue taking equally if they are 
all of the saine degree of kinship to the decedent ...." 

As noted, Griswold's inother (Betty Jane Morris) and 
father (John Draves) both predeceased hiin. Moi-ris 
had no issue other than Griswold and Griswold 
himself left no issue. Based on these facts, See 
coiltends that Doner-Griswold is entitled to one-half 
of Griswold's estate and that Draves's issue (See's 
assignors, Margaret and Daniel) are entitled to the 
other half p~irsuant to sections 6401 and 6402. 

Because Griswold was born out of wedloclc, tluee 
additional Probate Code provisions-section 6450, 
section 6452, and section 6453-must be considered. 
"910 

As relevant here, section 6450 provides that "a 
relationship of parent and child exists for the pui-pose 
of deterinining intestate succession by, tluough, or 
froin a person" where "[tlbe relationship of parent 
and child exists between a person and the person's 
natural parents, regardless of the inarital status of the 
natural parents." (Id., subd. (a).) 

Notwithstanding section 6450's general recognition 
of a parent and child relationship in cases of 
uninarried natural parents, section 6452 restricts the 
ability of s~ich parents and their relatives to inherit 
from a child as follows: "If a child is born out of 
wedloclc, neither a natural parent nor a relative of 
that parent illherits from or tluough the child on the 
basis of the parent and child relationship between that 
parent and the child unless both of the following 
req~~ireinents are satisfied: [I ] (a) The parent or a 
relative of the parent aclcitowledged tlze child. [I ] (b) 
The parent or a relative of the parent contributed to 
the support or the care of the child." (Italics added.) 

Section 6453, in turn, articulates the criteria for 
deterinining whether a person is a "natural parent" 
within the ineaning of sections 6450 and 6452. A 
inore detailed discussion of section 6453 appears 
post, at part B. 

It is undisputed here that section 6452 govems the 
deterlnination whether Margaret, Daniel, and See (by 
assignment) are entitled to illherit froin Griswold. It 
is also uilcontroverted that Draves contributed court- 
ordered child support for 18 years, thus satisfying 
subdivisioil (b) of section 6452. At issue, however, is 
whether the record establishes all the reinaiiliilg 
requirements of section 6452 as a matter of law. First, 
did Draves aclcnowledge Griswold within the 
ineaning of section 6452, subdivision (a)? Second, 
did the OM0 judginent of reputed pateimity establish 
Draves as the natural parent of Griswold within the 
conte~nplation of sections 6452 and m? We 
address these issues in order. 

As indicated, section 6452 precludes a natural parent 
or a relative of that parent froin iilheriting through a 
child boil1 out of wedlock unless the parent or 
relative "aclu~owledged the child." (Id., ssubd. (a).) On 
review, we must deterinine whether Draves 
acknowledged Griswold within the conteinplation of 
the statute by confessing to paternity in court, where 
the record reflects 110 other acts of aclu~owledgeinent, 
but no disavowals either. 

(2) In statutory coilstructioil cases, our fundalnental 
task is to ascertain the intent of the lawmakers so as 
to effectuate the purpose of the statute. (Dm) 11. Cihl 
o f  Fontana (2001) 25 Cal.4th 268, 272 [ " 9 1 1 m  
Cal.Rptr.2d 457, 19 P.3d 1 1961.) "We begin by 
examining the statutory language, giving the words 
their usual and ordinary meaning." (Ibid.; People v. 
Lawrence (2000) 24 Cal.4th 219, 230 [99 Cal.Rptr.2d 
570, 6 P.3d 2281.1 If the terins of the statute are 
unamnbiguous, we presume the lawinalcers ineallt 
what they said, and the plain ineaning of the language 
governs. (Day v. City of Foiztaiza, supra, 25 Cal.4th 
at D. 272; People v. Lawrence, supra, 24 Cal.4th at 
pu. 230-23 I .) If there is ambiguity, however, we inay 
then look to extrinsic sources, including the 
ostensible objects to be achieved and t l~e  legislative 
history. (Day 11. Cit)~ of Foiztana, supra, 25 Cal.4tl1 at 
p. 272.) I11 such cases, we " ' "select the coi~struction 
that coinports most closely with the apparent intent of 
the Legislature, with a view to proinoting rather than 
defeating the general purpose of the statute, and 
avoid an interpretation that would lead to absurd 
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conseq~~ences." ' " (Ibid.) 

(B) Sectioll 6452 does not define the word 
"aclu~owledged." Nor does any other provision of the 
Probate Code. At the outset, however, we may 
logically infer that the word refers to conduct other 
than that described in subdivision (b) of section 6452, 
j.e., contributing to the child's support or care; 
otherwise, subdivision (a) of the statute would be 
surplusage and uiulecessary. 

Al tho~~gh no statutory definition appears, the 
coinmoil ineaning of "acknowledge " is "to admit to 
be true or as stated; confess." (Webster's New World 
Dict. (2d ed. 1982) p. 12; see Webster's 3d New 
Internat. Dict. (1981) p. 17 ["to show by word or act 
that one bas knowledge of and agrees to (a fact or 
truth) ... [or] concede to be real or true ... [or] 
admit"].) Were we to ascribe this common meaning 
to the statutory language, there could be no doubt that 
section 6452's aclu~owledgeinent requireinent is inet 
here. As the stipulated record reflects, Griswold's 
nat~iral mother initiated a bastardy proceeding in the 
Ohio juvenile court in 1941 in which she alleged that 
Draves was the child's father. Draves appeared in that 
proceeding and publicly " confessed" that the 
allegation was true. There is no evidence indicatiilg 
that Draves did not confess knowingly and 
voluntarily, or that he later denied pateillity or 
lu~owledge of Griswold to those who were aware of 
the circun~stances. [FN3] Although the record 
establishes that Draves did not speak of Griswold to 
Margaret and Daniel, there is no evidence suggesting 
he sought to actively conceal the facts from them or 
anyone else. Under the plain terms of section 6452, 
the oilly sustainable co i~c lus io~~  on this record is that 
Draves aclu~owledged Griswold. 

FN3 Huroil County court documents 
indicate that at least two people other than 
Morris, one of whom appears to have been a 
relative of Draves, had knowledge of the 
bastardy proceeding. 

Although the facts here do not appear to raise any 
ainbig~~ity or uncertainty as to the statute's 
application, we shall, in an abundailce of caution, 
"912 test our coilclusioil against the general purpose 
and legislative history of the statute. (See Day v. Cify 
of Fontann, supra, 25 Cal.4th at p. 274; Powers v. 
C:'i& of Richn7ond (1995) 10 Cal.4th 85, 93 [Q 
Cal.Rutr.2d 839. 893 P.2d 11601.) 
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The legislative bill proposing enactment of former 
section 6408.5 of the Probate Code (Stats. 1983, ch. 
842, 5 55, p. 3084; Stats. 1984, ch. 892, 5 42, p. 
3001), the first modern statutory forerunner to section 
6452, was introduced to effectuate the Tentative 
Recomnendation Relating to Wills and Intestate 
Succession of the California Law Revision 
Co~mnission (the Commission). (See 17 Cal. Law 
Revision Coin. Rep. (1984) p. 867, referring to 16 
Cal. Law Revision Coin. Rep. (1982) p. 2301.) 
According to the Coinmission, which had been 
solicited by the Legislature to study and recoinmend 
changes to the then existing Probate Code, the 
proposed comprehensive legislative package to 
govern wills, intestate succession, and related matters 
would "provide rules that are more likely to carry out 
the intent of the testator or, if a persoil dies without a 
will, the intent a decedent without a will is most 
lilcely to have had." (16 Cal. Law Revision Coin. 
Rep., supra, at p. 2319.) The Comnission also 
advised that the purpose of the legislation was to 
"inalce probate more efficient and expeditious." 
(Ibid.) Froin all that appears, the Legislature shared 
the Coillmission's views in enacting the legislative 
bill of which former section 6408.5 was a part. (See 
17 Cal. Law Revision Com. Rep., supra, at p. 867.) 

Typically, disputes regarding parental 
aclu~owledgeinent of a child born out of wedloclc 
iilvolve factual assertions that are made by persons 
who are lilcely to. have direct financial interests in the 
child's estate and that relate to events occurring long 
before the child's death. Questions of credibility inust 
be resolved without the child in court to corroborate 
or rebut the claims of those purporting to have 
witnessed the parent's stateinents or conduct 
concerniilg the child. Recogilition that an in-court 
admission of the parent and child relationship 
constitutes powerful evidence of an 
acknowledgement under section 6452 would tend to 
reduce litigation over such matters and thereby 
effectuate the legislative objective to "make probate 
inore efficient and expeditious." (16 Cal. Law 
Revision Coin. Rep., supra, at p. 2319.) 

Additionally, construing the acknowledgement 
requirement to be met in circuinstances such as these 
is neither illogical nor absurd with respect to the 
intent of an intestate decedent. Put another way, 
where a parent williilgly aclu~owledged paternity in 
an action initiated to establish the parent-child 
relationship and thereafter was never heard to deny 
such relationship (3 6452, subd. (a)), and where that 
parent paid all court-ordered support for that child for 
18 years ( id., subd. (b)), it cannot be said that the 
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participation "913 of that parent or lus relative in the 
estate of the deceased cluld is either (1) so illogical 
that it caiulot represent the intent that one without a 
will is illost liltely to have had (16 Cal. Law Revision 
Coin. Rep., supra, at p. 2319) or (2) "so absurd as to 
inalte it inanifest that it could not have been intended" 
by the Legislature (Estate of'De Cigarar~ (1 907) 150 
Cal. 682, 688 [89 P. 8331 [construing Civ. Code, 
former 5 1388 as entitling the illegitimate half sister 
of an illegitimate decedent to illherit her entire 
intestate separate property to the exclusion of the 
decedent's surviviilg l~usband]). 

There is a dearth of case law pertaining to section 
6452 or its predecessor statutes, but what little there 
is supports the foregoing construction. Notably, 
L o z a ~ o  v. Scalier (1996) 51 Cal.App.4th 843 [s 
Cal.Rnt1*.2d 3461 (Lozano), the only prior decision 
directly addressing section 6452's aclu~owledgeinent 
requirement, declined to read the statute as 
necessitatiilg inore than what its plain terms call for. 

In Lozano, the issue was whether the trial court erred 
in allowing the plaintiff, who was the natural father 
of a 10-month-old child, to pursue a wrongful death 
action arising out of the child's accidental death. The 
wrongful death statute provided that where the 
decedent left no spouse or child, such an action inay 
be brought by the persons "who would be entitled to 
the property of the decedent by intestate succession." 
(Code Civ. Proc.. 6 377.60, subd. (a).) Because the 
child had beell born out of wedlock, the plaintiff had 
no right to succeed to the estate unless he had both 
"aclu~owledged the child " and "contributed to the 
support or the care of the child" as required by 
section 6452. Lozano upheld the trial court's finding 
of aclu~owledgement in light of evidence in the 
record that the plaintiff had signed as "Father" on a 
medical forin five inonths before the cluld's birth and 
had repeatedly told family members and others that 
he was the child's father. (Lozano, supra, 51 
Cal.App.4th at pp. 845, 848.) 

Significantly, Lozano rejected arguinents that an 
aclu~owledgement under Probate Code section 6452 
must be (1) a witnessed writing and (2) made after 
the child was born so that the child is identified. In 
doing so, Lozar~o initially noted there were no such 
req~~irements on the face of the statute. (Lozar~o, 
supra, 5 1 Cal.A!111.4th at p. 848.) Lozano next looked 
to the history of the statute and made two 
observations in declining to read such terins into the 
stat~~tory language. First, even though the Legislature 
had previously required a witnessed writing in cases 
where an illegitinlate child sought to illherit from the 

father's estate, it repealed such requirement in 1975 in 
an apparent effoi-t to ease the evidentiary proof of the 
parent-child relationship. (Ibid.) Second, other 
statutes that required a parent-child relationship 
expressly contained inore formal aclu~owledgen~ent 
requirements for the assertion of certain other rights 
or privileges. (See id. at p. 849, citing '914Code Civ. 
Proc., 6 376, subd. (c), Health & Saf. Code, 5 
102750, & Fam. Code, 6 7574.) Had the Legislature 
wanted to impose more stringent requireinents for an 
aclu~owledgement under sectio~l 6452, Lozar~o 
reasoned, it certainly had precedent for doing so. 
(Lozano, supra, 5 1 Cal.Apv.4th at p. 849.1 

Apai-t from Probate Code section 6452, the 
Legislature had previously imposed an 
acknowledgement requireinent in the context of a 
statute providing that a father could legitimate a child 
born out of wedlock for all purposes "by publicly 
aclu~owledging it as his own." (See Civ. Code, fornler 
5 230.) [FN4] Since that statute dealt with an 
analogous subject and einployed a substantially 
similar phase,  we address the case law construing 
that legislation below. 

FN4 Former section 230 of the Civil Code 
provided: "The father of an illegitimate 
child, by publicly acknowledging it as his 
own, receiving it as such, with the consent 
of his wife, if he is married, into his family, 
and otherwise treating it as if it were a 
legitimate child, thereby adopts it as such; 
and such child is thereupon deemed for all 
purposes legitimate from the time of its 
birth. The foregoing provisions of this 
Chapter do not apply to such an adoption." 
(Enacted 1 Cal. Civ. Code (1872) 5 230, p. 
68, repealed by Stats. 1975, cll. 1244, 5 8, 
p. 3196.) 
In 1975, the Legislature enacted California's 
Uniform Parentage Act, which abolished the 
concept of legitimacy and replaced it with 
the concept of parentage. (See Ado.ption of 
Kelsev S. (1992) 1 Cal.4th 816, 828-829 [4 
Cal.R~tr.2d 615, 823 P.2d 12161.) 

In Bkthe v. Ayres 11892) 96 Cal. 532 [31 P. 9151, 
decided over a century ago, this court determined that 
the word "aclu~owledge," as it appeared in foilner 
section 230 of the Civil Code, had no technical 
meaning. (Blytl~e v. Ayers, supra, 96 Cal, at U. 577.) 
We therefore einployed the word's common meaning, 
which was " 'to own or admit the knowledge of.' " 
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(Ibid. [relying upon Webster's definition]; see also 
Estate of Gird (1910) 157 Cal. 534, 542 1108 P. 
4991.) Not only did that definition endure in case law 
addressing legitimation (Estate of Wilsoiz (1 958) 164 
Cal.App.2d 385, 388- 389 [330 P.2d 4521; see Estate 
of Gird, supra, 157 Cal, at pp. 542- 543), but, as 
discussed, the word retains virtually the saine 
illealling in general usage today-"to adinit to be true 
or as stated; confess." (Webster's New World Dict., 
supra, at p. 12; see Webster's 3d New Inteiilat. Dict., 
supra, at p. 17.) 

Notably, the decisions construing former section 230 
of the Civil Code indicate that its public 
aclu~owledgement requireineilt would have been inet 
where a father inade a single confession in court to 
the pateinity of a child. 

In Extate qf McNan~ara (1 9 19) 18 1 Cal. 82 [183 P. 
552, 7 A.L.R. 313L for example, we were emphatic 
in recognizing that a single unequivocal act could 
satisfy the ach~owledgeinent requirement for 
purposes of statutory legitimation. Although the 
record in that case had contained additional evidence 
of the father's aclu~owledgement, we focused our 
attentioil on his "915 one act of signing the birth 
certificate and proclaimed: "A more public 
aclu~owledgement than the act of [the decedent] in 
signing the child's birth certificate describing himself 
as the father, it would be difficult to imagine.'' (Id. at 
pp. 97-98.) 

Similarly, in Estate of Gird, supra, 157 Cal. 534, we 
indicated in dictuin that "a public avowal, made in 
tlie courts" would constit~~te a public 
aclu~owledgement under foriner section 230 of the 
Civil Code. (Estate of Gird, supra, 157 Cal. at pp. 
542-543 .) 

Finally, in JVOIIE v. Youizp (1947) 80 Cal.Aup.2d 391 
[181 P.2d 7411, a man's admission of paternity in a 
verified pleading, inade in an action seeking to have 
the inan declared the father of the child and for child 
support, was found to have satisfied the public 
acknowledgement requirement of the legitimation 
statute. (Id. at pp. 393-394.) Such admission was also 
deeined to constitute an ach~owledgement under 
foriner Probate Code section 255, which had allowed 
illegitiinate children to inherit froill their fathers 
under an aclu~owledgement requirenlent that was 
even illore stringent than that contained in Probate 
Code sectioil6452. [FNS] (Wong v. Young, supra, 80 
Cal.App.2d at D. 394; see also Estate of De Laveclga 
( 1  904) 142 Cal. 1 58, 168 [75 P. 7901 [indicating in 
dictuin that, under a predecessor to Probate Code 

section 255, father sufficiently acknowledged an 
illegitimate child in a single witnessed writing 
declaring the child as his son].) Ultimately, however, 
legitimation of the child under fonner section 230 of 
the Civil Code was not found because two other of 
the statute's express requirements, i.e., receipt of the 
child into the father's family and the father's 
otherwise treating the child as his legitimate child 
(see aizte, fn. 4), had not beell established. (Wong v. 
Youizg, supra, 80 Cal.App.2d at p. 394.) 

FN5 Section 255 of the former Probate Code 
provided in pertinent part: " ' Every 
illegitimate child, whether born or conceived 
but unborn, in the event of his subsequent 
birth, is an heir of his mother, and also of the 
person who, in writing, signed in the 
presence of a competent witness, 
aclcnowledges himself to be the father, and 
inherits his or her estate, in whole or in part, 
as the case may be, in the saine manner as if 
he had been bonl in lawful wedlock ....I 

" 
(Estate of Gi~~oclzio (1974) 43 Cal.App.3d 
412, 416 [117 Cal.Rptr. 5651. italics 
omitted.) 

Although the foregoing authorities did not involve 
section 6452, their views on parental 
acknowledgement of out-of-wedlocl< children were 
part of the legal landscape when the first modern 
statutory forerunner to that provision was enacted in 
1985. (See foliner 5 6408.5, added by Stats. 1983, 
c11. 842, 5 55, p. 3084, and amended by Stats. 1984, 
cll. 892, 5 42, p. 3001.) (3) Where, as here, 
legislation has been judicially construed and a 
subsequent statute on the same or an analogous 
subject uses identical or substantially similar 
language, we inay presume that the Legislature 
intended the *916 same construction, unless a 
contrary intent clearly appears. (111 re Jern) R. (1994) 
29 Cal.App.4th 1432, 1437 [35 Cal.Rptr.2d 1551; see 
also People v. Masbruch (1996) 13 Cal.4th 1001, 
1007 [55 Cal.Rptr.2d 760, 920 P.2d 7051; Belridge 
Farms v. Agricl~ltllral Labor Relations Bcl. (1978) 2 1 
Cal.3d 551, 557 [147 Cal.Rptl-. 165, 580 P.2d 6651.) 
(lc) Since no evidence of a contrary intent clearly 
appears, we may reasollably infer that the types of 
aclcnowledgement formerly deeined sufficient for the 
legitimation statute (and foriner 5 255, as well) 
suffice for purposes of intestate successioil under 
section 6452. [FN6] 
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FN6 Probate Code section 6452's 
acknowledgeinent requirement differs from 
that found in foriner sectioil 230 of the Civil 
Code, in that section 6452 does not require a 
parent to "publicly" aclu~owledge a child 
boil1 out of wedlock. That difference, 
however, fails to accrue to Doner-Griswold's 
benefit. If anything, it suggests that the 
ach~owledgeinent conteinplated in section 
6452 ellcoinpasses a broader spectruin of 
conduct than that associated with the 
legitilllatioil statute. 

Doner-Griswold disputes whether the 
aclu~owledgement required by Probate Code section 
6452 lnay be inet by a father's single act of 
aclu~owledging a child in court. In her view, the 
requireineilt coiltelnplates a situation where the father 
establishes an oilgoing parental relationship with the 
child or otherwise acknowledges the child's existence 
to his subsequeilt wife and children. To support this 
contention, she relies on three other authorities 
addressing aclcnowledgemei~t under former section 
230 of the Civil Code: Blytlze v. Ayers, supra, 96 Cal. 
532, Estate of Wilson, supra, 164 Cal.Aup.2d 385, 
and Estate of Mmey (1967) 257 Cal.App.2d 391 [a 
Cal.Rptle. 8371. 

In Blythe I). Ayres, supra, 96 Cal. 532, the father 
never saw his illegitimate child because she resided 
in another country with her mother. Nevertheless, he 
"was garrulous upon the subject" of his paternity and 
"it was his co~ninon topic of conversation." (Id. at p. 
577.) Not oilly did the father declare the child to be 
his child, "to all persons, upoil all occasions," but at 
his request the child was named and baptized with his 
surname. (Ibid.) Based on the foregoing, tlis court 
remarked that "it could allnost be held that he shouted 
it from the house-tops." (Ibid.) Accordingly, we 
concluded that the father's public acknowledgement 
under foriner section 230 of the Civil Code could 
"hardly be considered debatable." (Blytlze v. Ayres, 
stlpra, 96 Cal. at p. 577.) 

In Estate of Wilson, supra, 164 Cal.App.2d 385, the 
evidence showed that the father had aclu~owledged to 
his wife that he was the father of a child born to 
another woman. (Id. at p. 389.) Moreover, he had 
introduced the child as his own on inany occasions, 
including at the funeral of his mother. (Ibid.) In light 
of such evidence, the Court of Appeal upheld the trial 
cou~t's findiilg that the father had publicly 
acknowledged the child within the conteinplation of 
the legitimation statute. *917 

In Estate of Maxey, supra, 257 Cal.App.2d 391, the 
Court of Appeal found ample evidence supporting the 
trial court's determination that the father publicly 
acknowledged his illegitimate son for purposes of 
legitimation. The father had, on several occasions, 
visited the house where the child lived wit11 his 
mother and asked about the child's school attendance 
and general welfare. (Id. at p. 397.) The father also, 
in the presence of others, had asked for pel-mission to 
take the child to his own home for the su imer ,  and, 
when that request was refused, said that the child was 
his son and that he should have the child part of the 
time. (Ibid.) In addition, the father had addressed the 
child as his soil in the presence of other persons. 
(Ibid.) 

Doner-Griswold correctly points out that the 
foregoing decisions illustrate the principle that the 
existence of acknowledgement must be decided on 
the circuillstances of each case. (Estate of' Baird 
(1924) 193 Cal. 225, 277 r223 P. 9741.) In those 
decisions, however, the respective fathers had not 
confessed to paternity in a legal action. 
Consequently, the courts looked to what other forins 
of public aclu~owledgeinent had been demonstrated 
by fathers. (See also Lozano, supra, 5 1 Cal.App.4th 
843 [examining father's acts both before and after 
child's birth in ascertailling acknowledgement under 
4 64521.) 

That those decisions recognized the validity of 
different forms of aclu~owledgeinent should not 
detract from the weightiness of a father's in-co~lrt 
ach~owledgement of a child in sill action seeking to 
establish the existence of a parent and child 
relationship. (See Estate of Gird, supra, 157 Cal. at 
pu. 542-543; Wong v. Young, supra, 80 Cal.App.2d at 
pp. 393-394.1 As aptly noted by the Court of Appeal 
below, such an acknowledgement is a critical one that 
typically leads to a paternity judgment and a legally 
enforceable obligation of support. Accordingly, such 
acknowledgeinents carry as much, if not greater, 
sigllificallce thail those made to certain select persons 
(Estate ofMaxey, supra, 257 Cal.App.2d at p. 3971 or 
"shouted ... from the house-tops " (Blythe v. Ayres, 
supra, 96 Cal. at 13. 577). 

Doner-Griswold's authorities do not persuade us that 
section 6452 should be read to require that a father 
have personal contact with his out-of-wedlock child, 
that he malce purchases for the child, that he receive 
the child into his hoine and other family, or that he 
treat the child as he does his other children. First and 
foremost, the language of section 6452 does not 
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support such requirements. (See Lozarzo, supra, 2 
Cal.Apu.4th at p. 848.) (4) We may not, under the 
guise of interpretation, insert qualifying provisions 
not included in the statute. (Califorrzia Fed. Savir7.y~ 
c% LOOM ASSII. v. CiW of LOS Angeles (1995) 11 
Cal.4th 342, 349 [45 Cal.Rptr.2d 279, 902 P.2d 
2971.) 

(Id) Second, even t l~oug l~  Blythe v. Ayres, supra, 96 
Cal. 532, Estate of Wilson, supra, 164 Cal.App.2d 
385, and Estate of Maxey, supra, "918257 
Cal.App.2d 391, variously found such factors 
significant for purposes of legitimation, their 
reasoning appeared to flow directly ffom the express 
ternls of the coiltrolling statute. In contrast to Probate 
Code sectioil 6452, former sectioil 230 of the Civil 
Code provided that the legitin~ation of a child born 
out of wedlock was dependent upon tluee distinct 
conditions: (1) that the father of the child "publicly 
aclu~owledg[e] it as his own"; (2) that he "receiv[e] it 
as such, with the conseilt of his wife, if he is married, 
into his family"; and (3) that he "otherwise treat[] it 
as if it were a legitimate child." (Ante, fn. 4; see 
Estate of De Laveaga, supra, 142 Cal, at pe. 168-1 69 
[indicating that althougl~ father acknowledged his 
illegitimate son in a single witnessed writing, 
legitimation statute was not satisfied because the 
father never received the child into his fainily and did 
not treat the child as if he were legitimate].) That the 
legitiination statute contained such explicit 
requirements, while section 6452 requires only a 
natural parent's aclcnowledgeinent of the child and 
contributioil toward the child's support or care, 
strongly suggests that the Legislature did not intend 
for the latter provisioil to mirror the foriner in all the 
particulars identified by Doner-Griswold. (See 
Lozar~o, supra, 51 Cal.App.4th at pp. 848-849; 
coinpare with Fan.  Code. 6 76 1 I, subd. (d) [a inan is 
"presumed" to be the natural father of a child if "[hie 
receives the child into his home and opeilly holds out 
the child as his natural child"].) 

In an attempt to negate the significance of Draves's 
in-court confession of paternity, Doner-Griswold 
emphasizes the circumstance that Draves did not tell 
his two other children of Griswold's existence. The 
record here, however, stands in sharp contrast to the 
prinlary authority she offers on this point. Estate of 
Build, s t p a ,  193 Cal. 225, held there was no public 
ach~owledgernent under former section 230 of the 
Civil Code where the decedent admitted paternity of 
a child to the child's mother and their mutual 
acquaintances but actively concealed the child's 
existence and his relationship to the child's mother 
froin his own mother and sister, with wl~oin he had 

intimate and affectionate relations. In that case, the 
decedent not only failed to tell his relatives, fainily 
friends, and business associates of the child (193 Cal. 
at p. 2521. but he affirmatively denied paternity to a 
half brother and to the family coachman (id. at p. 
277). I11 addition, the decedent and the child's mother 
masqueraded under a fictitious name they assumed 
and gave to the child in order to lteep the decedent's 
mother and siblings in ignorance of the relationship. 
(Id. at pp. 260-261.) I11 fillding that a public 
acknowledgement had not been established on such 
facts, Estate of Baird stated: "A distinction will be 
recognized between a mere failure to disclose or 
publicly aclu~owledge paternity and a willful 
misrepresentation in regard to it; in such 
circuinstances there must be no purposeful 
concealinent of the fact of patemity. " (Id. at p. 276.) 
*919 

Unlike the situation in Estate of Baird, Draves 
confessed to paternity in a formal legal proceeding. 
There is no evidence that Draves thereafter 
disclaimed his relationship to Griswold to people 
aware of the circumstances (see ante, h. 3), or that 
he affirmatively denied he was Griswold's father 
despite his confession of paternity in the Ohio court 
proceeding. Nor is there any suggestion that Draves 
engaged in contrivances to prevent the discovery of 
Griswold's existence. In light of the obvious 
dissimilarities, Doner-Griswold's reliance on Estate 
ofBaird is misplaced. 

Estate of Ginocl~io, supra, 43 Cal.A~p.3d 412, 
liltewise, is inapposite. That case held that a judicial 
detel~nination of paternity following a vigorously 
contested hearing did not establish an 
ach~owledgeinent sufficient to allow an illegitimate 
child to inherit under section 255 of the fornler 
Probate Code. (See ante, f i ~ .  5.) Although the court 
noted that the decedent ultimately paid the child 
support ordered by the court, it emphasized the 
circuinstance that the decedent was declared the 
child's father against his will and at no time did he 
admit he was the father, or sign ally writing 
ach~owledging publicly or privately such fact, or 
otherwise have contact with the child. (Estate of 
Gii~ocltio, supr-a, 43 Cal.App.3d at p ~ .  416-417.) 
Here, by contrast, Draves did not contest paternity, 
vigorously or otherwise. Instead, Draves stood before 
the court and openly adinitted the parent and child 
relationship, and the record discloses no evidence 
that he subsequently disavowed such admission to 
anyone with knowledge of the circumstances. On this 
record, section 6452's ach~owledgeinent requirenlent 
has been satisfied by a showing of what Draves did 
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and did not do, not by the mere fact that paternity had 
been judicially declared. 

Finally, Doner-Griswold contellds that a 1996 
ainendineilt of sectioil 6452 evinces the Legislature's 
uilinistalcable iilteilt that a decedent's estate inay not 
pass to siblings who had no coiltact with, or were 
totally unlu~own to, the decedent. As we shall 
explain, that coiltelltioil proves too inucll. 

Prior to 1996, section 6452 and a predecessor statute, 
foriner sectioil 6408, expressly provided that their 
terins did not apply to "a natural brother or a sister of 
the child" born out of wedlock. [FN7] In construiilg 
foriner sectioil 6408, Estate of' Coi.coran (1992) 7 
Cal.Avp.4th 1099 [9 Cal.Rptr.2d 4751 held that a half 
sibling was a "natural brother or sister" within the 
meailing of such *920 exception. That holding 
effectively allowed a half sibling and the issue of 
another half sibling to inherit froin a decedent's estate 
where there had been no parental acknowledgeinent 
or support of the decedent as ordinarily required. In 
direct response to Estate of Corcoran, the Legislature 
amended section 6452 by elimiilatiilg the exceptioil 
for natural siblings and their issue. (Stats. 1996, ch. 
862, 5 15; see Sen. Coin. on Judiciary, Analysis of 
Assem. Bill No. 2751 (1995-1996 Reg. Sess.) as 
amended June 3, 1996, pp. 17-18 (Assembly Bill No. 
2751).) According to legislative documents, the 
Co~mnission had recoinmended deletioil of the 
statutory exception because it "creates an undesirable 
risk that the estate of the deceased out-of-wedlock 
child will be claimed by siblings with whoin the 
decedent had no contact during lifetime, and of 
whose existelice the decedent was unaware." (Assein. 
Coin. 011 Judiciary, Analysis of Assein. Bill No. 275 1 
(1995-1996 Reg. Sess.) as introduced Feb. 22, 1996, 
p. 6; see also Sen. Com, on Judiciary, Analysis of 
Assein. Bill No. 275 1, supra, at pp. 17-1 8.) 

FN7 Former section 6408, subdivision (d) 
provided: "If a child is born out of wedlock, 
neither a parent nor a relative of a parent 
(except for the issue of the child or a natural 
b~,otker 01" sister of the child or the issue of 
that brotlzer or sister) inherits from or 
tluough the child 011 the basis of the 
relationship of parent and child between that 
parent and child ui~less both of the followiilg 
requireine~~ts are satisfied: [T[ ] (1) The 
parent or a relative of the parent 
acknowledged the child. [I ] (2) The parent 
or a relative of the parent contributed to the 
support or the care of the child. " (Stats. 

1990, ch. 79, 5 14, p. 722, italics added.) 

This legislative history does not compel Doner- 
Griswold's coilstruction of sectioil 6452. Reasoilably 
read, the coinmeilts of the Coimnission merely 
indicate its conceril over the "undesirable risk" that 
unlu~own sibliilgs could rely on the statutory 
exceptioil to make claims against estates. Neither the 
language nor the history of the statute, however, 
evinces a clear intent to make inheritance coiltiilgeilt 
upon the decedeilt's awareness of or contact with 
such relatives. (See Assein. Com. on Judiciary, 
Analysis of Assein. Bill No. 2751, supra, at p. 6; see 
also Sen. Com. on Judiciary, Analysis of Assem. Bill 
No. 2751, supra, at pp. 17-18.) Indeed, had the 
Legislature intended to categorically preclude 
intestate successioil by a natural parent or a relative 
of that parent who had no contact with or was 
unknown to the deceased child, it could easily have 
so stated. Instead, by deleting the statutory exceptioil 
for natural siblings, thereby subjecting siblings to 
section 6452's dual recluirements of 
aclu~owledgeinent and support, the Legislature acted 
to prevent sibling iilheritance under the type of 
circuillstances presented in Estate of Corcoi~an, 
supra, 7 Cal.App.4tl1 1099, and to substailtially 
reduce the risk noted by the Commission. [FN8] *921 

FN8 We observe that, under certain foi~ller 
versioils of Ohio law, a father's coilfession 
of paternity in an Ohio juvenile court 
proceeding was not the equivalent of a 
formal probate court "acknowledgeinent" 
that would have allowed an illegitimate 
child to inherit from the father in that state. 
(See Estate o f  Vaughan (2001) 90 Ohio 
St.3d 544 1740 N.E.2d 259, 262- 2631.) 
Here, however, Doner-Griswold does not 
dispute that the right of the succession 
claiinants to succeed to Griswold's property 
is goveined by the law of Griswold's 
domicile, i.e., California law, not the law of 
the claimants' domicile or the law of the 
place where Draves's aclu~owledgeinent 
occ~u-red. (Civ. Code, 6 6 755, 946; see 
Estate o f  Lund (1945) 26 Cal.2d 472, 493- 
496 [I59 P.2d 643, 162 A.L.R. 6061 [where 
father died domiciled in Califoi~lia, his out- 
of-wedlock son could illherit where all the 
legitilllatioil requireinents of foriner 5 230 
of the Civ. Code were met, even though the 
acts of legitimation occurred while the father 
and son were doiniciled in two other states 
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wherein such acts were not legally 
sufficient] .) 

B. Reqtiirenzer~t of a Natural Parent and Child 
Relatiorlship 

(3) Section 6452 limits the ability of a "natural 
parent" or "a relative of that parent" to illherit froin or 
through the child "on the basis of the parent and child 
relationship between that parent and the child." 

Probate Code section 6453 restricts the means by 
which a relationship of a natural parent to a child 
inay be established for puiyoses of intestate 
succession. [FN9] (See Estate of Sanders (1992) 2 
Cal.App.4th 462, 474-475 [3 Cal.Rptr.2d 5361.) 
Under section 6453, subdivision (a), a natural parent 
and child relationship is established where the 
relationship is presuined under the Uniforin 
Parentage Act and not rebutted. (Fam. Code, $ 7600 
et seq.) It is undisputed, however, that none of those 
presumptioils applies in this case. 

FN9 Section 6453 provides in h l l :  "For the 
p~u-pose of determining whether a person is 
a 'natural parent' as that term is used is this 
chapter: [ I  ] (a) A natural parent and child 
relationship is established where that 
relatioilship is presumed and not rebutted 
pursuant to the Uniforln Parentage Act, Part 
3 (coinmencing with Section 7600) of 
Divisioil 12 of the Family Code. [ I  ] (b) A 
natural parent and child relationship inay be 
established pursuant to any other provisions 
of the Uiliforin Parentage Act, except that 
the relationship may not be established by 
an action under subdivision (c) of Section 
7630 of the Family Code uilless any of the 
following conditions exist: [ I  ] (1) A court 
order was entered during the father's lifetime 
declaring paternity. [ I  ] (2) Paternity is 
established by clear and convincing 
evidence that the father has opeilly held out 
the child as his own. [ I  ] (3) It was 
inlpossible for the father to hold out the 
child as his own and paternity is established 
by clear and convincing evidence." 

Alternatively, and as relevant here, under Probate 
Code sectioi~ 6453, subdivision (b), a natural parent 
and child relationship may be established pursuant to 
section 7630, subdivision (c) of the Family Code, 

[FNlO] if a court order was entered during the 
father's lifetime declaring paternity. [FNl 11 (4 6453, 
subd. (b)(l).) 

FNlO Falnily Code section 7630, 
subdivision (c) provides in peitinent part: 
"An action to determine the existence of the 
father and child relationship with respect to 
a child who has no presumed father under 
Section 761 1 ... inay be brought by the child 
or personal representative of the child, the 
Department of Child Support Services, the 
inotller or the personal representative or a 
parent of the mother if the inother has died 
or is a minor, a inan alleged or alleging 
himself to be the father, or the personal 
representative or a parent of the alleged 
father if the alleged father has died or is a 
minor. An action under this subdivision 
shall be consolidated with a proceeding 
pursuant to Section 7662 if a proceeding has 
been filed under Chapter 5 (coinmencing 
with Section 7660). The parental rights of 
the alleged natural father shall be 
deteilnined as set forth in Sectioil 7664." 

F N l l  See makes no attempt to establish 
Draves's natural parent status under other 
provisions of section 6453, subdivisioil (b). 

See contends the question of Draves's paternity was 
fully and finally adjudicated in the 194 1 bastardy 
proceeding in Ohio. That proceeding, he "922 argues, 
satisfies both the Uniform Parentage Act and the 
Probate Code, and should be binding on the parties 
here. 

If a valid judgment of paternity is rendered in Ohio, 
it generally is binding on California courts if Ohio 
had jurisdiction over the parties and the subject 
matter, and the parties were given reasonable notice 
and an opportunity to be heard. (Ruddock v. 0111s 
(1979) 91 Cal.App.3d 271, 276 r154 Cal.Rptr. 871.) 
California courts generally recognize the importance 
of a final determillation of paternity. (E.g., Weir 1). 

Ferreira (1997) 59 Cal.App.4th 1509, 1520 [a 
Cal.Rntr.2d 331 (Weir); Gzlardinnship of Cloral~~n S. 
(1983) 148 Cal.A~p.3d 81, 85 [I95 Cal.Rptr. 6461; 
cf. Estate of Camp (1 90 1) 13 1 Cal. 469, 47 1 [m 
7361 [same for adoption determinations].) 

Doner-Griswold does not dispute that the parties 
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here are in privity with, or claiin iilheritance through, 
those who are bound by the bastardy judgment or are 
estopped fi-om attacking it. (See Weir, supra, 53 
Cal.App.4tll at pp. 1516- 1517, 1521 .I Instead, she 
conteilds See has not shown that the issue adjudicated 
in the Ohio bastardy proceeding is identical to the 
issue presented here, that is, whether Draves was the 
natural parent of Griswold. 

Although we have found no Califoinia case directly 
on point, one Ohio decision has recognized that a 
bastardy judgnlent rendered in Ohio in 1950 was res 
judicata of any proceeding that might have been 
brought under the Uniforin Parentage Act. (Birinaiz v. 
Sproal (1988) 47 Ohio App.3d 65 1546 N.E.2d 1354, 
13571 [child born out of wedlock had standing to 
bring will contest based upon a patenity 
deter~ninatio~l in a bastardy proceeding brought 
during testator's life]; see also Black's Law Dict., 
su-pru, at PI>. 146, 1148 [equating a bastardy 
proceeding with a patenlity suit].) Yet another Ohio 
decision found that parentage proceedings, which had 
found a decedent to be the "reputed father" of a child, 
[FN12] satisfied an Ohio legitimation statute and 
conferred standing upon the illegitimate child to 
contest the decedent's will where the father-child 
relationship was established prior to the decedeilt's 
death. (Beck v. Jolliff(1984) 22 Ohio App.3d 84 (489 
N.E.2d 825, 8291; see also Estate of Hicks (1 993) 90 
Ohio Am.3d 483 I629 N.E.2d 1086, 1088-10891 
[parentage issue must be determined prior to the 
father's death to the extent the parent-child 
relationship is being established under the chapter 
governing descent and distrib~~tion].) While we are 
not b o ~ u ~ d  to follow these Ohio authorities, they 
persuade us that the 1941 bastardy proceeding 
decided the identical issue presented here. 

FN12 The tenn "reputed father" appears to 
have reflected the language of the relevant 
Ohio statute at or about the time of the 1941 
bastardy proceeding. (See State ex rel. 
Disctls v. I'arz Dorn (1937) 56 Ohio App. 82 
18 Ohio Op. 393, 10 N.E.2d 14, 161.) 

Next, Doner-Griswold argues the Ohio judgment 
should not be given res judicata effect because the 
bastardy proceeding was quasi-criminal in nature. 
"923 It is her position that Draves's confessioil inay 
have reflected only a decision to avoid a jury trial 
instead of an adjudication of the paternity issue on 
the merits. 

To support this argument, Doner-Griswold relies 
upon Pease v. Pease (1988) 20 1 Cal.App.3d 29 [B 
Cal.Rptr. 7621 (Pease). In that case, a grandfather 
was sued by his grandchildren and others in a civil 
action alleging the grandfather's inolestation of the 
grandchildren. When the grandfather cross- 
complained against his former wife for 
apportionlnent of fault, she filed a demurrer 
contending that the grandfather was collaterally 
estopped froin asserting the negligent character of his 
acts by virtue of his guilty plea in a criminal 
proceeding involving the same issues. On appeal, the 
judginent disinissing the cross-complaint was 
reversed. (6) The appellate court reasoned that a trial 
court in a civil proceeding inay not give collateral 
estoppel effect to a criminal conviction involving the 
same issues if the conviction resulted froin a guilty 
plea. "The issue of appellant's guilt was not fully 
litigated in the prior criminal proceeding; rather, 
appellant's plea bargain inay reflect nothing inore 
than a coinproinise instead of an ultiinate 
determination of his guilt. Appellant's due process 
right to a hearing thus outweighs any countervailing 
need to limit litigation or coilserve judicial 
resources." (Id. at p. 34, 61. omitted.) 

(2) Even assuming, for purposes of argument only, 
that Pease's reasoning inay properly be invoked 
where the father's ad~nission of patenlity occui-red in 
a bastardy proceeding (see Reams v. State EY rel. 
Favors (1 936) 53 Ohio APP. 19 r6 Ohio Op. 501, 4 
N.E.2d 15 1, 1521 [indicating that a bastardy 
proceeding is nlore civil than criminal in character]), 
the circuinstances here do not call for its application. 
Unlike the situation in Pease, neither the in-coul-t 
ad~nission nor the resulting paternity judgment at 
issue is being challenged by the father (Draves). 
Moreover, neither the father, nor those claiming a 
right to inherit through him, seek to litigate the 
paternity issue, Accordingly, the father's due process 
rights are not at issue and there is no need to 
determine whether such rights might outweigh any 
countervailing need to limit litigation or conserve 
judicial resources. (See Pease, supra, 20 1 Cal.App.3d 
at p. 34.) 

Additionally, the record fails to support any claiin 
that Draves's confession merely reflected a 
comnpro~nise. Draves, of course, is no longer living 
and call offer no explanation as to why he admitted 
paternity in the bastardy proceeding. Although 
Doner-Griswold suggests that Draves confessed to 
avoid the publicity of a jury trial, and not because the 
paternity charge had merit, that suggestion is purely 
speculative and finds no evidentiary support in the 
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record. *924 Legislature remains free to reconsider the matter and 
may choose to change the rules of succession at any 

Finally, Doner-Griswold argues that See and time, this court will not do so under the pretense of 
Griswold's half siblings do not have standing to seek interpretation. 
the requisite paternity deterlnination pursuant to the 
Uniforln Parentage Act under section 7630, The judgment of the Court of Appeal is affirmed. 
subdivision (c) of the Family Code. The question 
here, however, is whether the judginent in the 
bastardy proceeding initiated by Griswold's mother George, C. J., ICennard, J., Werdegar, J., and Chin, 
forecloses Doner-Griswold's relitigation of the . J., concurred. *925 
parentage issue. 

Altl~ough Griswold's mother was not acting pursuant 
to the Uniforin Parentage Act when she filed the 
bastardy colnplaiilt in 194 1, neither that legislation 
nor the Probate Code provision should be construed 
to ignore the force and effect of the judgment she 
obtained. That Griswold's mother brought her action 
to deterinine paternity long before the adoption of the 
Uniforin Parentage Act, and that all procedural 
requireinents of an action under Fainilv Code section 
7630 nlay not have been followed, should not detract 
from its binding effect in this probate proceeding 
where tbe issue adjudicated was identical with the 
issue that would have been presented in a Unifonn 
Parentage Act action. (See Weir, supra, 3 
Cal.Anp.4th at p. 1521.1 Moreover, a prior 
adjudication of paternity does not comproinise a 
state's interests in the accurate and efficient 
disposition of property at death. (See Trimbls v. 
Gor.rlon (1977) 430 U.S. 762, 772 & fn. 14 [97 S.Ct. 
1459, 1466, 52 L.Ed.2d 311 [striking down a 
provision of a state probate act that precluded a 
category of illegitimate children froin participating in 
their intestate fathers' estates where the parent-child 
relationship had been established in state court 
patenlity actions prior to the fathers' deaths].) 

I11 sum, we find that the 1941 Ohio judgment was a 
court order "entered during the father's lifetime 
declaring paternity" (3 6453, subd. (b)(l)), and that it 
establishes Draves as the natural parent of Griswold 
for purposes of intestate succession under section 
6452. 

Disposition 
(2) " 'Succession to estates is purely a matter of 

statutory regulation, which cannot be changed by the 
courts.' " (Estate of De Cigaraiz, supra, 150 Cal. at p. 
6881 We do not disagree that a natural parent who 
does no inore than openly aclu~owledge a child in 
court and pay court-ordered child support may not 
reflect a particularly worthy predicate for inheritance 
by that parent's issue, but section 6452 provides in 
unmistalcable language that it shall be so. While the 

BROWN, J. 

I reluctantly concur. The relevant case law strongly 
suggests that a father who admits paternity in court 
with no subsequent disclaiiners "acknowledge[s] the 
child" within the meaning of subdivision (a) of 
Probate Code section 6452. Moreover, neither the 
statutory language nor tbe legislative history supports 
an alternative interpretation. Accordingly, we inust 
affirm the judginent of the Court of Appeal. 

Nonetheless, I believe our holding today contravenes 
the overarching purpose behind our laws of intestate 
succession-to carry out "the intent a decedent without 
a will is most likely to have had." (16 Cal. Law 
Revision Com. Rep. (1982) p. 2319.) I doubt most 
children born out of wedlock would have wanted to 
bequeath a share of their estate to a "father" who 
never contacted them, never illentioned their 
existence to l i s  family and friends, and only paid 
court-ordered child support. I doubt even inore that 
these clildren would have wanted to bequeath a share 
of their estate to that father's other offspriilg. Finally, 
I have 120 doubt that most, if not all, children born out 
of wedlock would have ballced at bequeathing a share 
of their estate to a "forensic genealogist." 

To avoid such a dubious outcoine in the future, I 
believe our laws of intestate succession should allow 
a parent to inherit froin a child born out of wedloclc 
only if the parent has some sort of parental 
coiu~ection to that child. For example, requiring a 
parent to treat a child born out of wedloclc as the 
parent's own before the parent may illherit froin that 
child would prevent today's outcome. (See, e.g., 
Bullock v. Thoinas (Miss. 1995) 659 So.2d 574, 577 
[a father inust "openly treat" a child born out of 
wedlock "as his own " in order to idlerit from that 
clild].) More importantly, such a requireinent would 
comport with the stated purpose behind our laws of 
succession because that child likely would have 
wanted to give a share of his estate to a parent that 
treated him as the parent's own. 
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Of course, this court inay not remedy this apparent 
defect in our intestate successioil statutes. Oilly the 
Legislature inay inalte the appropriate revisions. I 
urge it to do so here, *926 

Estate of DENIS H. GRISWOLD, Deceased. 
NORMA B. DONER-GNSWOLD, Petitioner and 
Respondent, v. FRANCIS V. SEE, Objector and 
Appellant. 

END OF DOCUMENT 
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RIDEOUT HOSPITAL FOUNDATION, INC., 
Plaintiff and Respondent, 

v. 
COUNTY OF W B A  et al., Defendailts and 

Appellants. 

No. C011614. 

Court of Appeal, Third District, California. 

SUMMARY 

A ~lo~lprofit hospital brought an action against a 
county to recover property taxes it had paid under 
protest after the couilty denied the hospital's 
applicatioil for the welfare exeillption (Rev. & Tax. 
Code, 6 2 14) on the ground that the hospital had net 
operating revenues in excess of 10 percent for the 
two tax years in question. The trial court granted 
suininary judgineilt in favor of the hospital, fiildiilg 
that a noill~rofit hospital that earns s~uylus revenues 
in excess of 10 percent for a given tax year can still 
qualify for the welfare exeillption. (Superior Court of 
Yuba County, No. 45090, Robert C. Leihard, Judge.) 

The Court of Appeal affirmed. The court held that 
Rev. & Tax. Code, 6 214, subd. (a)(l), which 
provides that a hospital will not be deeined to be 
operated for profit if its operating revenue does not 
exceed 10 percent, does not autoinatically preclude a 
hospital that does have revenue in excess of 10 
percent from involciilg the welfare exemption. The 
legislative history of the provision, the court held, 
indicates that it was not intended to deny exeinptioil 
to a ~loilprofit organizatioil earniilg excess revenues 
for debt retirement, facility expansion, or operating 
cost coi~tii~gei~cies, but merely to require a hospital 
earning such excess revenue to affirmatively show 
that, in fact, it is not operated for profit and that it 
meets the other statutory conditio~ls for involciilg the 
exemption. (Opinion by Davis, J., with Sparlcs, 
Acting P, J., and Nicholson, J., conc~uring.) 

HEADNOTES 

Classified to California Digest of Official Reports 

(1 a, I b, 1 c, 1 d) Property Taxes 5 24--Exemptions-- 
Property Used for Religious, Hospital, or Charitable 
Purposes--Hospital Eariliilg in Excess of 10 Percent 
Revenue. 
In a nonprofit hospital's action against a county to 
recover property taxes paid under protest, the trial 
court *215 properly found that the hospital, which 
had net operating revenues in excess of 10 percent for 
the tax years in question, was not autoinatically 
ineligible for the "welfare exemption" of Rev. & Tax. 
Code, 6 214. Rev. & Tax. Code, 6 214, subd. (a)(l), 
provides that a hospital will not be deemed to be 
operated for profit if its operating revenue does not 
exceed 10 percent, but does not state the effect of 
eanliilgs in excess of that amount. The legislative 
history of the provisioil indicates that it was not 
intended to deny exeinptioil to a nonprofit 
organization earniilg excess revenues if those 
revenues were to be used for debt retirement, facility 
expansion, or operating cost contiilgencies. Thus, 
while a hospital earning such excess revenue does not 
receive the benefit of being deeined nonprofit, it call 
still invoke the exeillption if it can show that, in fact, 
it is not operated for profit and ineets the other 
statutory coilditions for iilvolciilg the exemption. 

[See Cal.Jur.3d, Property Taxes, 5 5 18, 20; 9 
Witkin, Suinlnary of Cal. Law (9th ed. 1989) 
Taxation, 5 5 153, 155.1 

(2) Taxpayers' Remedies § 14--Proceedings and 
Actions to Recover Taxes Paid--Review--Questioils 
of Law--Interpretation of Welfare Exeinptioil Statute. 
In a nonprofit hospital's action against a county to 

recover taxes paid under protest, the questioil of 
whether the -hospital qualified for the "welfare 
exemption" of Rev. & Tax. Code, 6 214, even 
though it had earned surplus revenue in excess of 10 
percent for the tax years in question, was a question 
of law for the Court of Appeal's independeilt 
coilsideratioil on review. 

(3) Statutes 5 29--Construction--Language-- 
Legislative Intent. 
In interpreting a statute, the court's functioil is to 
ascertain the intent of the Legislat~re so as to 
effectuate the purpose of the law. To ascertain such 
intent, courts turn first to the words of the statute 
itself, and seek to give those words their usual and 
ordinary meaning. When a court interprets statutory 
language, it inay neither insert language that has beell 
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onlittect nor ignore lailguage that has been inserted. 
The language must be coilstrued in the context of the 
statutory frameworlc as a whole, I<eeping in inind the 
policies and purposes of the statute. If possible, the 
language should be read so as to confonn to the spirit 
of the enactment. If the statute is ainbiguous or 
uncertain, a court e~nploys various rules of 
construction to assist in its inteiyretation. 

(3) Property Taxes 5 24--Exemptions--Pi-operty 
Used for Religious, Hospital, or Charitable Puiyoses- 
-Strict Construction of Welfare "216 Exenlption 
Statute. 
The "welfare exemption" of Rev. & Tax. Code. 5 
114, like all tax exeinptioil statutes, is to be strictly 
construed to the end that the exeinptioil allowed is 
not extended beyond the plain ineaning of the 
language employed. The rule of strict construction, 
llowever, does not inean that the narrowest possible 
interpretatioil inust be given to the statute, since strict 
construction must still be reasonable. 

(5) Statutes $ 46--Construction--Presumptions-- 
Legislative Intent. 
A fi~ndainental rule of statutory construction is that 

the court must assume that the Legislature lulew what 
it was saying and meant what it said. A rclated 
principle is that a court will not presume an intent to 
legislate by implication. Moreover, when the 
Legislature has expressly declared its intent, the 
courts must accept that declaration. 

(6) Statutes 5 42--Construction--Aids--Opinions of 
Attorney General. 
Opinions of the Attorney General, while not binding, 

are entitled to great weight, and the Legislature is 
presumed to lcnow of the Attorney General's forinal 
interpretation of a statute. 
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DAVIS, J. 

I11 this action to recover property taxes paid under 
protest, County of Yuba (County) appeals froin a 

decision in favor of the taxpayer, Rideout Meinorial 
Hospital (Rideout). There is but one issue on appeal: 
can a nonprofit hospital that eaixed surplus revenue 
in excess of 10 percent (for a given year) still qualify 
for the "welfare exemption" from property taxation in 
light of Revenue and Taxation Code section 214, 
stbdivision (a)(l)? We hold that it can. 

Baclcground 

lievenue and Taxation Code section 214 (section 
214) sets forth the "welfare exemption" froin 
property taxation. For the tax years in question *217 
here, the section provided in pertinent part: "(a) 
Property used exclusively for religious, hospital, 
scientific, or charitable purposes owned and operated 
by conllnunity chests, funds, foundations or 
coiyorations organized and operated for religious, 
hospital, scientific, or charitable purposes is exeinpt 
froin taxation if: 

"(1) The owner is not organized or operated for 
profit; provided, that in the case of hospitals, such 
organization shall not be deemed to be organized or 
operated for profit, if during the irmnediate preceding 
fiscal year the excess of operating revenues, 
exclusive of gifts, endowineilts and grants-in- aid, 
over operating expenses shall not have exceeded a 
suin equivaleilt to 10 percent of such operating 
expenses. As used herein, operating expenses shall 
include depreciation based on cost of replacenlent 
and amortization of, and interest on, indebtedness. 

"(2) No part of the net earniilgs of the owner inures 
to the benefit of any private shareholder or 
individual. 

"(3) The property is used for the actual operation of 
the exeinpt activity, and does not exceed an ainount 
of property reasonably necessary to the 
accomplisl~inent of the exeinpt purpose. 

"(4) The property is not used or operated by the 
owner or by any other person so as to benefit ally 
officer, trustee, director, shareholder, member, 
employee, contributor, or bondholder of the owner or 
operator, or any other person, tl~rough the distribution 
of profits, paynlent of excessive charges or 
coinpensations or the inore advantageous pursuit of 
their business or profession. 

"(5) The property is not used by the owner or 
ineinbers thereof for fraternal or lodge purposes, or 
for social club purposes except where such use is 
clearly incidental to a priinary religious, hospital, 
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scientific, or charitable p~u-pose. Rideout sued County. 

"(6) The property is irrevocably dedicated to 
religious, charitable, scientific, or hospital purposes 
and upon the liquidation, dissolution or abandoninent 
of the owner will not inure to the benefit of any 
private person except a fund, foundation or 
colyoratioil organized and operated for religious, 
hospital, scientific, or charitable purposes. ... 

"The exeinption provided for herein sl~all be known 
as the 'welfare exemption.' " *218 

Our concern centers on section 214, subdivision 
(a)(l) (hereafter, section 2 14(a)(1)). [FNl] 

FN1 Section 214(a)(l) was amended 
nonsubstantively in 1989 and now provides: 
"(a) Property used exclusively for religious, 
hospital, scientific, or charitable purposes 
owned and operated by coinrnunity chests, 
fiinds, foundations or coiyorations organized 
and operated for religious, hospital, 
scientific, or charitable purposes is exeinpt 
froin taxation if: [y ] (1) The owner is not 
organized or operated for profit. However, 
in the case of hospitals, the organization 
shall not be deemed to be organized or 
operated for profit, if during the immediate 
preceding fiscal year the excess of operating 
revenues, exclusive of gifts, endowinents 
and grants-in-aid, over operating expenses 
has not exceeded a suin equivalent to 10 
percent of those operating expenses. As used 
herein, operating expenses shall include 
depreciation based on cost of replacenlent 
and ainortization of, and interest on, 
indebtedness." (Stats. 1989, ch. 1292, 5 1.) 
In 1985, the previously undesignated 
introductory paragraph of section 214 was 
lettered "(a)." (Stats. 1985, ch. 542, 2, p. 
2026.) This change redesignated section 
214(11 as 214(a)(l), section 214(2) as 
214(a)(2), and so on, For the salce of 
simplicity we will use the ternls "section 
2 14(a)( 1)" "section 2 14(a)(2jM and the like 
when referring to the pre- or the post-1985 
section 2 14. 

County denied Rideout's applications for the welfare 
exenlption for the tax years 1986-1987 and 1987- 
1988. Rideout paid the taxes under protest and 
applied for a refund. After County denied the refund, 

C o ~ u ~ t y  contends that Rideout had excess revenues, 
under section 2 14, of 24 and 2 1 percent for the two 
years in question. Rideout concedes that its net 
operating revenues under section 214 exceeded 10 
percent in each of those two years. 

In sumnary judglnent proceedings, the parties 
nai~owed the issues to the single issue stated above 
and the trial court ruled in favor of Rideout. (la) 
County argues that Rideout is auton~atically 
ineligible for the welfare exeinption for the years in 
question because its net revenues exceeded the 10 
percent limitation of section 2 14(aM I ). Rideout 
counters that the 10 percent provision constitutes a 
"safe harbor" for nonprofit hospitals by which the 
hospital can be deemed to satisfy section 214(a)(l), 
but that a nonprofit hospital with revenues over 10 
percent can still meet the condition of section 
214(a)(l) by showing, pursuant to the general rule, 
that it is not organized or operated for profit. We 
conclude that Rideout's position is essentially correct. 

Discussion 
(2) The issue in this case presents a questioil of law 

that we consider independently. (See *219Rucld v. 
Cnlifor.nia Casually Gerz. Ins. Co. (1990) 219 
Cal.Apu.3d 948, 95 1-952 [268 Ca1.Rut-r. 6241; Burke 
Concrete Accessories, Inc. v. Szi~erior. Cozirt (1 970) 
8 Cal.App.3d 773, 774-775 [87 Cal.Rl)tl.. 6191.) 

All property in California is subject to taxation 
unless exempted under federal or California law. 
(Cal. Const., art. XIII, 4 1; Rev. & Tax. Code, 
201; all further references to undesignated sections 
are to the Revenue and Taxation Code unless 
otherwise specified.) The coilstitutioilal basis for the 
"welfare exemption" was added to the California 
Constitution in 1944; as revised nonsubstantively in 
1974, it now provides: "The Legislature inay exempt 
from property taxation in whole or in part: ['I[ ] ... 
Property used exclusively for religious, hospital, or 
charitable purposes and owned or held in trust by 
corporations or other entities (1) that are organized 
and operating for those purposes, (2) that are 
nonprofit, and (3) no part of whose net earnings 
inures to the benefit of any private shareholder or 
individual." (Cal. Const., art. XII1. $ 4, subd. (b); 
formerly art. XIII, 4 lc.) The rationale for the 
welfare exeinption is that the exeinpt property is 
being used either to provide a government-like 
service or to accoinplisl~ some desired social 
objective. (Ehrinan & Flavin, Taxing Cal. Property 
(3d ed. 1989) Exeinpt Property, 4 6.05, p. 9.) 
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Pursuant to this constitutional authorization, the 
Legislature in 1945 enacted section 214 and labeled 
that exeinption the "welfare exeinption." I11 this 
appeal, we are aslced to interpret subdivisioil (a)(l) of 
section 21 4. 

Certaiil general principles guide our interpretation. 
(2) "Our fuilctioil is to ascertain the iilteilt of the 
Legislature so as to effectuate the purpose of the law. 
(California Te~7clrer.s Ass17 v Snn Die .~o Comn~z~nih~ 
C'ollepr Drsl (1981) 28 Cal.3d 692, 698 [m 
Cal.R~t1.. 8 17, 621 P.2d 8561.) To ascertain such 
intent, courts turn first to the words of the statute 
itself (ibid.), and seek to give the words einployed by 
the Legislature their usual and ordinary meaning. 
(Lun,cyer? v Dezlltr~ielian (1988) 45 Cal.3d 727, 735 
[248 Cal.Rptr. 115, 755 P.2d 2991.) When 
iilterpreting statutory language, we inay neither insert 
lailguage which has been omitted nor ignore lailguage 
which has been inserted. (Code Civ. Proc., 6 1858.) 
The language inust be construed in the context of the 
statutory fraineworlc as a whole, keeping in inind the 
policies and purposes of the statute (West Pico 
Furnitzire Co v. Pacific Finnnce Loans (1970) 2 
Cal.3d 594, 608 [86 Cal.Rptr. 793, 469 P.2d 66511, 
and where possible the lailguage should be read so as 
to coilforill to the spirit of the enactment.  lungr re^ v. 
D~.ukrirejian, sl(-pvci, 45 Cal.3d at p. 735.)" (Rzldd v. 
Califbrnia Cr~,,svaltv Ger?. Ins. Co., szipra, 21 9 
Cal.App.3d at 11. 952.) If the statute is ambiguous or 
uncertain, courts employ various rules of coilstruction 
to assist in the interpretation. (See 58 Cal.Jur.3d, 
Statutes, 6 6 82-118, "220 pp. 430-508.) (4) Finally, 
"[tll-~e welfare exeillption, like all tax exeinption 
statutes, is to be strictly construed to the end that the 
exeinptlon allowed is not extended beyond the plain 
illeailing of the lailguage einployed. However, the 
rule of strict coilstruction does not mean that the 
narrowest possible interpretatioi~ be given; ' "strict 
coilstructioil must still be a reasoilable construction." ' 
(Cedars of Lebar7on Hosp. 11. Countv of L.A. (1950) 
35 Cal.2d 729, 734- 735 [221 P.2d 3 1. 15 A.L.R.2d 
10451; English 11 County of Alanzeda (1977) 70 
Cal.App.3d 226. 234 [I38 Cal.Rptr. 6341.)" 
(Peninsula C'ove~ant Chzirch v. County of San Muteo 
11979) 94 Cal.App.3d 382, 392 [I56 Cal.Rvtr. 4311.) 

( ~ )  We therefore first coilsider the language of 
section 2 14(a)( 12, which stated at the relevant tiines 
herein: "(a) Property used exclusively for religious, 
hospital, scientific, or charitable purposes owned and 
operated by coinlnuility chests, fui~ds, fouildatioils or 
coiyorations organized and operated for religious, 
hospital, scientific, or charitable purposes is exempt 

froin taxation if: [I ] (1) The owner is not organized 
or operated for profit; provided, that in the case of 
hospitals, such organizatioil shall not be deemed to be 
organized or operated for profit, if during the 
immediate preceding fiscal year the excess of 
operating revenues, exclusive of gifts, eildowineilts 
and grants-in-aid, over operating expenses shall not 
have exceeded a suin equivalent to 10 perceilt of such 
operating expenses. As used herein, operating 
expenses shall include depreciation based on cost of 
replacement and aillortizatioil of, and interest on, 
indebtedness." (See f i ~ .  1, ante.) 

As we iininediately see, the proviso presents 
somewhat of a "hlotty" problem, being cast as a 
double negative-if revenues did not exceed 10 
percent, the hospital shall not be deeined to be 
organized or operated for profit. [FN2] Under the 
language of section 214(a)(1), the Legislature did not 
automatically exclude ilonprofit hospitals eanliilg 
rizore than 10 perceilt sui-plus revenues froill the 
welfare exeinption. The proviso does not address this 
situatioil on its face; it coilcerns only the hospital 
earning 10 perceilt or under: In fact, the automatic 
exclusion would have been a sii~lple matter to 
accoinplish-a inere untying of the two "knots" from 
the proviso would have done it. We note that in other 
sectioils of the Revenue and Taxation Code, when the 
Legislature wishes to exclude certain entities froill a 
taxation exeinption it call do so in clear terms. (See, 
e.g., 8 201.2, subd. (c): "(c) This sectioil shall not be 
coilstrued to exeinpt any profit- malung organization 
or coilcessioilaire froin any property tax, ...") *221 

FN2 Of course, if a hospital satisfies this 
proviso it must still actually be nonprofit 
because the welfare exeinption does not 
apply to profitn~akiilg hospitals regardless of 
their earnings (Cal. Const., art. X111. 6 4, 
subd. (b)); moreover, to claim the 
exeinption, the nonprofit hospital inust 
satisfy all of the other conditions set forth in 
section 214(a1 (i.e., subds. (2) through (6)). 

Nevertl~eless, there is that double negative. Does that 
double negative inalce a positive? In other words, is 
the converse of the proviso to be implied-as Couilty 
argues-so that a hospital which exceeded the 10 
perceilt figure is deeined unable to satisfy sectioil 
214(a)(l)? These questio~ls raise ambiguities that call 
for the einployrne~lt of certain rules of construction. 

(5) A fuilda~ne~ltal rule of coilstruction is that we 
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inust assunle the Legislature lulew what it was saying 
and meant what it said. (Blew 1). Hornel. (1986) 187 
Cal.App.3d 1380, 1388 [232 Cal.Rptr. 6601; T/.ocv v. 
Municipal C,'ourt (1978) 22 Cal.3d 760, 764 [m 
Cal.Rptr. 785, 587 P.2d 2271; Rich v. Stute Boorcl o f  
Opto~netry ( 1  965) 235 Cal.Apu.2d 591, 604 [4J 
Cal.Rptr. 5 121.) I11 related fashion, courts will not 
presuille an intent to legislate by iinplication. ( P e o ~ l e  
1). Welch (1 971 ) 20 Cal.Aup.3d 997, 1002 [s 
Cal.Rutr. 1131; First M I  E. Church v. Los Angeles 
Co. (1928) 204 Cal. 201, 204 [267 P. 7031.) County 
has constructed section 214 on a foundation of 
iinplication which does not fare well under the 
weight of these rules. 

Another iinportaat rule is that when the Legislature 
has expressly declared its intent, the courts inust 
accept that declaration. (Tvroue 1). Kellev (1973) 9 
Cal.3d 1, 1 1  [I06 Cal.Rptr. 761, 507 P.2d 651; see 
C:ulifoon~ia AsJ'I~. o f  P s ~ c 1 7 0 l o ~  Proviclell~ 1). Rank 
(1990) 51 Cal.3d 1. 15 [270 Cal.Rptr. 796, 793 P.2d 

(k) Here, the application of this rule requires us 
to consider sectio~i 214's legislative history. (See 51 
Cal.3d at pp. 14- 16.) 

As originally enacted in 1945, section 214 did not 
contain the proviso found in subdivision (a)(l), and 
the condition stated by subdivision (a)(3) was 
different. The section originally read in pertinent part 
as follows: "[a] Property used exclusively for 
religious, llospital, scientific, or charitable purposes 
owned and operated by coininunity chests, funds, 
foundatioils or coi-porations organized and operated 
for religious, hospital, scientific, or charitable 
purposes is exenlpt froin taxation i f  

"(1) The owner is not organized or operated for 
profit; 

"(2) No part of the net earnings of the owner inures 
to the benefit of any private shareholder or 
individual; 

"(3) The propei-ty is not used or operated by the 
owner or by ally other person for profit regardless of 
the purposes to wlich the profit is devoted; ..." (Stats. 
1945, ch. 241, 5 1, p. 706.) 

In Stliter. Hospital v. Citv o f  Sacror71er~to (1952) 39 
Cal.2d 33 [244 P.2d 3901, the California Supreme 
Court was asked whether a nonprofit hospital *222 
which had deliberately eallled an 8 percent surplus of 
incoine over expenses to be used for debt retirement 
and facility expansion could qualify for the welfare 
exeinption of section 214. Relying on subdivision 

(a)(3) as stated above, the court said no. (39 Cal.2d at 
pp. 39-41 .) The court aclu~owledged that its holding 
made it difficult for modern hospitals to operate in a 
financially sound manner to reduce indebtelless and 
expand their facilities, b ~ ~ t  said that matter should be 
addressed to the Legislature rather than the courts 
because s~tbdivision (a)(3) coinpelled the co~u-t's 
holding. (39 Cal.2d at pp. 40-41 .) 

Responding to the challenge raised by the Sutter 
decision, the Legislat~ue in 1953 anended section 
214. (Stats. 1953, ch. 730, 5 1-4, pp. 1994-1996; 
Christ T l~e  Good Sl~e!~herd Lutheran Cl~urcl~ v. 
Mothiesen (1978) 81 Cal.App.3d 355, 365 [PJ 
Cal.Rptr. 3211.) This ainendinent was proposed in 
Asseinbly Bill No. 1023 (A.B. 1023). As originally 
introduced, A.B. 1023 rewrote subdivision (a)(3) to 
require simply that the property be "used for the 
actual operation of the exempt activity," and 
contained an urgency clause setting forth the 
Legislat~ue's intent as follows: "This act is an 
urgency measure necessary for the inmediate 
preservation of the public peace, health or safety 
within the meaning of Article IV of the Constitution, 
and shall go into iinlnediate effect. The facts 
constituting such necessity are: Coi~tii~uo~isly since 
the adoption of the 'welfare exemption' it has been 
understood by the adininistrators of the law, as well 
as by the public generally, that it was the purpose and 
the intent of Legislature in the adoption of 
subdivision [a](3) of Section 214 of the Revenue and 
Taxatioii Code to disqualify for tax exeinption any 
property of a tax exeinpt organization which was not 
used for the actual operation of the exeinpt activity, 
but that such organization could rightfully use the 
incoine from the propei-ty devoted to the exeinpt 
activity for the purposes of debt retirement, 
expansion of plant and facilities or reserve for 
operating contingencies without losing the tax 
exeinpt status of its property. 

"Recently, doubt has been cast upon the foregoing 
interpretation by a decision of the State Supreme 
Court involving the tax exeinption of a hospital. This 
decision was broad in its application and has caused 
the postponeinent or actual abandoiunent of plans for 
urgently needed hospital construction and expansion 
at a tiille when there are insufficient hospital facilities 
in this State to properly care for the llealth needs of 
its citizens, and virtually no suiylus facilities for use 
in case of serious epideinic or disaster. This 
Legislature has recognized that in addition to gifts 
and bequests the traditional method for the financing 
of the expansioil and construction of voluntary 
religious and cormnullity nonprofit hospital facilities 
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is tluough the use of receipts from the actual 
operating facilities. In its decision the Supreme Court 
indicated that this was a matter for legislative 
clarification. "223 

"It has never been the intelltion of the Legislature 
that the property of nonprofit religious, hospital or 
charitable organizations otherwise qualifying for the 
welfare exenlptiol~ should be denied exemption if the 
iilcoine from the actual operation of the property for 
the exempt activity be devoted to the purposes of 
debt retirement, expansion of plant and facilities or 
reserve for operating contingencies, it having been 
the intent of the Legislature in adopting subsection 
[a](3) of Section 214 to deny exemption to property 
not used for exeinpt purposes even though the 
incoine from the property was used to support an 
exempt activity. 

"Tlierefore, in order to clarify the legislative inteilt 
and to remove any doubt with respect to the status of 
property actually used for exeinpt purposes, it is 
necessary to amend subdivision [a](3) of Section 2 14 
of the Revenue and Taxation Code. It is essential that 
this be done at the earliest possible moment to avoid 
further delays in the construction and expailsion of 
needed hospital facilities." (Stats. 1953, ch. 730, 5 4, 
pi). 1995-1996.) 

About tluee months after this urgency clause and 
ainendinent to subdivisioil (a)(3) were proposed in 
A.B. 1023, A.B. 1023 was amended to include the 
proviso in subdivision (a)(l) at issue here. (Stats. 
1953, ch. 730, 5 1, p. 1994.) Thereafter, A.B. 1023- 
with the urgency clause and the noted changes to 
subdivisions (a)(l) and (a)(3)-was enacted into law. 
(Stats. 1953, ch. 730, 5 1, pp. 1994-1996.) 

In the urgency clause, the Legislature expressly 
stated its intent that a section 214 organization 
"could rightfully use the incoine froin the property 
devoted to the exeinpt activity for the purposes of 
debt retirement, expansion of plant and facilities or 
reserve for operating contiilgencies without losiilg the 
tax exempt status of its property," and that "[ilt has 
never been the intention of the Legislature that the 
property of nonprofit ... hospital ... organizations 
otherwise qualifying for the welfare exemption 
should be denied exemption if the incoine from the 
actual operation of the property for the exeinpt 
activity be devoted to the purposes of debt retirement, 
expansion of plant and facilities or reserve for 
operating contingencies, ..." (Stats. 1953, ch. 730, 5 
4, pp. 1995-1996.) 

Where the Legislature has expressly declared its 
intent, we must accept that declaration. (Tvrone v. 
Kelley, supra, 9 Cal.3d at p. 11; see Califor~zia Assn. 
o f  Ps~~cho lom~ Providers v. Rank, sz~pra, 5 1 Cal.3d at 
u.) Pursuant to the legislative expression here, 
there is no limitation on earned revenue that 
autolizatically disq~lalifies a nonprofit hospital from 
obtaining the welfare exemption; the concern is 
whether that revenue is devoted to furthering the 
"224 exeinpt purpose by retiring debt, expanding 
facilities or saving for contingencies. [FN3] 

FN3 This is not to say that a nonprofit 
hospital can eaim any amount above 10 
percent and still qualify for the welfare 
exemption. The hospital must show that 
indeed it is not organized or operated for 
profit and that it meets all of the other 
conditions in section 214. One of these other 
conditions, section 214 (a)(3), now 
mandates in pertinent part that the "property 
[be] used for the actual operation of the 
exeinpt activity, and ... not exceed an 
anzou~zt of proper@ reasonably necessary to 
tlze acconzplislznze~zt of the exenzpt purpose." 
(Italics added.) 

It is true that the urgency clause containing the 
Legislature's expressed intent was made a part of 
A.B. 1023 before the proviso in section 214(a)(l) 
was added to that bill, and that the clause refers to 
sectioii 2 14(a)(3). Regardless of timing, however, 
both the section 2 14(a)(l) proviso and the urgency 
clause were enacted into law as part of A.B. 1023. 
(Stats. 1953, ch. 730, 5 5 I ,  4, pp. 1995-1996.) More 
importantly, the urgency clause focuses on the issues 
of tax exemptions for lzospitals, the urgent need for 
lzospital construction and expansion, and the ways of 
fina~lciilg that construction and expansion for 
ilonprofit Izospitals. It is in tlis context-a context 
fundalnentally implicated by a hospital earning above 
the 10 percent figure in section 214(a)(l)-that the 
Legislature declares "[ilt has never been the intention 
of the Legislature that the property of nonprofit ... 
hospital ... organizations otherwise qualifying for the 
welfare exemption should be denied exemption if the 
income from the actual operation of the property for 
the exeinpt activity be devoted to the purposes of 
debt retirement, expansion of plant and facilities or 
reserve for operating contingencies, ..." (Stats. 1953, 
ch. 730, 5 4, p. 1996.) I11 a related vein, the reference 
in the urgency clause to sectioi~ 21 4(a)(3) coilceins 
the issue of how the use of income froin exempted 

Copr. 0 Bancroft-Wllitney and West Group 1998 



8 Cal.App.4th 214 
8 Cal.App.4th 214, 10 Cal.Rptr.2d 141 
(Cite as: 8 Cal.App.4th 214) 

Page 7 

propeity affects welfare exeinption eligibility; this 
issue is also fuildainentally implicated in the context 
of a nonprofit llospital earning a surplus revenue 
greater than 10 percent. 

Coimty coilteilds the section 214 la)(l) proviso is 
rendered ineailiilgless if interpreted to allow a 
llollprofit hospital that earns more than 10 percent the 
welfare exemption; under such an interpretation, 
County maintains, it makes no difference whether a 
nonprofit hospital earns below or above the 10 
percent figure-the exeinptioi~ can be claimed in either 
instance. 

We think the 10 percent figure in section 214(a)(l) is 
meallingfill even if nonprofit hospitals that earn over 
11i:lt figure call still clualify for the welfare exemption. 
The 10 percent figure provides a clear guideline by 
which ilonprofit hospitals call engage in souild 
fillailcia1 practices to further the exeinpt activity 
without jeopardizing their tax exeinpt status, 
assiuining they otherwise qualify for the welfare 
exemption. The proviso in *225section 214(a)(l) 
recognizes the coinplex financial and functional 
realities of the inodeill hospital operation, an 
operation that oftell requires deliberately designed 
surplus reveilues to ensure adequate levels of service 
and resources. (See ,?utter Hos~ital  v. Cih, o f  
Sacramento, .yz/p/.n, 39 Cal.2d at pu, 36, 39- 40; see 
also St. fi~7nr'i.y HosI;). V .  C i h ~  & Cnu/?h) o f ' s .  /;: 
( I  955) 137 Cal.Ap0.2d 321, 323-326 [290 P.2d 2751; 
Cedars o f  Lrbrrnni? Hasp. 1). Cot/i7tl, o f  L. A. (1950) 
35 Cal.2d 729, 735- 736 [221 P.2d 31, 15 A.L.R.2d 
1 0451.) 

The inodeill hospital is an extremely coinplex entity- 
essentially, it is a minicity. (See Cedars o f  Lebanon 
Ilosy. V .  Counhj o f L .  A., sl!pra, 35 Cal.2d at pp. 735- 
745.) A inoderil hospital generates sigilificant 
revenue but spends considerable amounts for labor, 
equipment, facilities and capital outlay; large and 
coinplex al-ulual budgets are cormnoilplace in this 
setting. (See St. Francis Hosa. v. City & Coui~tv o f  S. 
F., szipru, 137 Cal.App.2d at p. 325.) And in this 
setting, a s~uylus  might be accidental rather than 
designed; or a particular surplus might be designed 
but the fate of fortuity intervenes and the budget 
€o~.ecasters have sleepless nights. ([bid.) 

Recall, section 2 14 was amended in light of the 
Sutter Hospital court's request for legislative 
interveiltion after the couit acknowledged that its 
holding made it difficult for modern hospitals to 
operate in a financially souild manner to reduce 
iildebted~less and expand their facilities. In that case, 

the nonprofit hospital purposely earned surplus 
revenue to retire its debt and expand its facilities. (2 
Cal.2d at DD. 36, 40.) Accordingly, 4 214(a)(l) 
provides a clear guideline by which iloilprofit 
hospitals can deliberately design surplus revenues 
and not risk losiilg their tax exempt status (provided 
the other coilditions of section 214 are satisfied and 
the revenues are used for proper purposes). 

The very complexity just described and recogilized 
in the cited cases runs counter to an iilteiyretatioil 
that an earned surplus revenue above 10 percent 
automatically disqualifies a nonprofit hospital fi-oun 
the welfare exeinption. To say, as County does with 
its interpretation of auto~natic ineligibility, that a 
noilprofit hospital which earned 10 percent is eligible 
for the exemption while the iloilprofit hospital which 
earned 10.01 percent is automatically excluded from 
it, is to say that these coinplex realities are irrelevant. 

Rather, the ilonprofit hospital earning over 10 
percent is outside the clear guideline offered by 
section 214(a)(l) and thereby subject to an increased 
scrutiny by tax authorities and an increased burden in 
showing it is not orgauized or operated for profit. 
Such a noilprofit hospital is no longer "deemed" to 
meet the conditioil of section 214(a)(l). In short, the 
proviso of *226 section 214(a)(l) provides no 
protectioil for the ilonprofit hospital earniilg over 10 
percent; that hospital must prove it is not organized 
or operated for profit under the general rule of section 
214(a)(l). Coiltrary to County's argument, therefore, 
the section 2 14iaMl) 10 percent proviso is 
meaningful even if not construed as a point of 
automatic disqualification. 

County also relies on a 1954 opinion of the Attorney 
General and a 1967 opinioil fi-oin the First District. 
The Attorney General's opinion considered whether 
the 1953 ainendmeilts to subdivisioils (a)(l) and 
(a)(3) of section 214 were valid and effectivc in a 
general sense. ( Weyare Exemptions, 23 
0ps.Cal.Atty.Gen. 136 (1954).) In passing, the 
Attoilley General noted that "[tlhe Legislature might 
well determine that hospitals as distinguished from 
other organizations entitled to the welfare exemption 
usually operate on a schedule of rates more 
comparable to a schedule of rates by a commercial 
organization and therefore their net earnings should 
be restricted in order for them to have the benefit of 
the welfare exeinptioil (see Sutter- Hospital case pp. 
39-40)." (Id. at p. 139.) The First District opinion-,!&I 
Francisco Boys' Club, liic. v. County o f  Me~idocino 
(1967) 254 Cal.Auu.2d 548 r62 Cal.Rptr. 2941- 
involved profihnakiilg logging operations on land 
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owned by and ~lsed for a nonprofit, charitable club 
for boys. Referring to the section 214(a)(l) proviso at 
iss~le here, the court noted that "the Legislature 
anleilded sectioil 7- 14 to permit nonprofit hospitals to 
have excess operating revenues in a sum equivalent 
to 10 percent of operating expenses." (254 
Cal.App.2d at p. 557.) 

Against the Attorney General's passing reference of 
1954 and the First District's dicta of 1967 stands an 
Attorney General opinion froin 1988 on the identical 
issue in this case. (Welfare Exenzption Qualificatiorz, 
71 0ps.Cal.Atty.Gen. 106 (1988).) I11 fact, it was 
County that requested this 1988 opinion. In that 
opinion, the Attorney General concluded that "[a] 
non-profit hospital which had earned surplus revenue 
in excess of ten percent during the preceding fiscal 
year illight still qualify for the 'welfare exemption' 
from taxation under section 214 of the Revenue and 
Taxation Code." (Id. at p. 107.) Although it was not 
used as pivotal support, the 1954 Attorney General 
opinioil was cited twice in the 1988 opinion. (Id. at p. 
1 12 .) [FN4] 

FN4 Co~uilty also relies on cryptic passages 
in certain letters written in 1953 to then 
Governor Earl Warren. These letters were 
from the attorney for the California Hospital 
Association, which spoilsored A.B. 1023, 
and from the Attonley General. In deciding 
whether to sign A.B. 1023 amending 
subdivisions (a)(l) and (a)(3), Governor 
Warren requested the views of these two 
entities. These unpublished and informal 
expressioils to the Governor-especially the 
letter froin the hospital association attorney- 
are not the type of extrinsic aids that courts 
can meanillgfully use in discerning 
legislative intent. (See 58 Cal.Jur.3d. 
Statutes, 6 6 160-172, pp. 558-582.) 

The First District's opinion in San Frnlzcisco Boys' 
Club concerned an iss~ie relating to a charitable social 
organization rather than a hospital. For "227 that 
reason, the analysis there is not germane to the 
hospital-specific provision before us. (6, ld) 
Although opinions of the Attorney General, while not 
binding, are entitled to great weight (Naun I/nllev 
Ed~tculor:~' Assri. \I. Nnpa J/nlley Unifiecl Scl7ool Dist. 
( 1  987) 194 CaI.App.3d 243, 25 1 [239 Cal.Rptr. 3951; 
Hende~so17 v. Board of Edzrcatiorz ( 1  978) 78 
Cal.App.3d 875, 883 [I44 Cal.Rptr. 5681), it is 
unclear how to apply this principle to the two 

published Attorney General opinions noted above. 
This principle applies because the Legislature is 
presumed to lu~ow of the Attorney General's formal 
intelpretation of the statute. (Ibid.) But the two 
Attorney General opinions seem to be at odds. And 
while the 1954 opinion is a conteinporaneous 
construction of long duration, the 1988 opinion 
involves the identical issue in this case and the 
Legislature amended section 2 14(a)( I )  
nonsubstantively about one and one- half years after 
the 1988 opinion was published. (Welfare Exerizption 
Qzlalification, stpra, 71 0ps.Cal.Atty.Gen. 106; 
Stats. 1989, ch. 1292, 5 1.) So we return, as we nlust, 
to the words used by the Legislature in the statute and 
in the urgeilcy clause's declaration of intent. 

That return also provides the answer to County's 
final argument. County argues that its interpretation 
of the 10 percent figure in section 214 as a point of 
automatic ineligibility is supported by the language in 
section 214(a)(l) that qualifies the terms "operating 
revenues" and "operating expenses." Under section 
2 14(a)( 11, gifts, endowments and grants-in-aid are 
excluded froin "operating revenues" while 
depreciation based on cost of replacement and 
aillortization of, and interest on, indebtedness are 
included in "operating expenses." Basically, County 
argues that the Legislature has provided certain 
financial advantages for facility improvement, debt 
retirement and nonoperating revenues in section 
214(a)(l), thereby intending to place a cap on what 
nonprofit hospitals can eanl for welfare exemption 
eligibility. 

The problem with this argument is that it is difficult 
to define automatic ineligibility in a more roundabout 
way than that suggested by County's interpretation. If 
the section 214(a)(1) proviso accounts favorably to 
nonprofit hospitals for all of the uses of net earnings 
that do not defeat welfare exeinption eligibility, why 
did the Legislature include that double negative? In 
such a situation, the proviso would be tailor-made for 
dispensing with the do~tble negative because the 
statute has the sound financial inanageinent practices 
and the allowed uses for net eaimings built into it. But 
the section 214(a)(l) proviso, by its terms, applies 
only to the nonprofit hospital whose operating 
revenues have riot exceeded 10 percent of operating 
expenses; in that situation, the proviso deerizs the 
i~onprofit hospital in colnpliallce with section 
214(a)(l). The proviso, by its terms, does not cover 
the nonprofit "228 hospital whicl~ has eained over 10 
percent; in that situation, the nollprofit hospital n~ust 
slzow it is not organized or operated for profit. And 
the Legislature stated in the urgency clause that it has 
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never been the Legislature's illtent "that the property 
of ilollprofit ... hospital ... orgailizations otherwise 
qualifying for the welfare exemptioil should be 
denied exeillption if the illcolne from the actual 
operation of the property for the exempt activity be 
devoted to the purposes of debt retirement, expansion 
of plant and facilities or reserve for operatiilg 
contiilgeilcies ...." 

Nor does our coilstruction of sectioi~ 214(a)(l) 
violate the rule of strict constructioil by exteildiilg the 
tax exeillptioil allowed beyond the plain ~neailing of 
the language eillployed. (Peni17s71la Covenant Cl7urcl1 
v. Countv of'Sc1n Mrrieo, s7l-pru, 94 Cal.App.3d at p. 
392.) If we have attempted to do anything in this 
opinion, we have attempted to adhere to the plain 
llleailiilg of the language eillployed in section 
214(aMl). 

For all of these reasons, we coilclude that a nonprofit 
hospital that earned sui-plus revenue in excess of 10 
percent d~u-ing the relevant fiscal year can still 
qualify for the "welfare exemption" froill taxation 
under sectioll2 14. [FN5] 

FN5 Our opiilion and coilclusion are linlited 
to this single question of law. Accordingly, 
we express no views on whether Rideout 
actually was or was not organized or 
operated for profit or whether Rideout can 
obtain the welfare exemption for the specific 
years in question, aside froin coilcludiilg that 
earnings in excess of 10 percent do not 
auto/~zaticnll)i disqualify Rideout from the 
exeinp tion. 

Disposition 
The judgillellt is affirmed. Each party to bear its own 

costs on appeal. 

Sparlts, Acting P.  J., and Nicholson, .I., concurred. 

A petition for a rehearing was denied August 17, 
1992. "229 

Rideout Hosp. Foundation, Inc. v. Couilty of Yuba 

END OF DOCUMENT 
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ALFRED I<. WEISS et a!., Appellailts, 
v. 

STATE BOARD OF EQUALIZATION et al., 
Respondents. 

L. A. No. 22697. 

Supreme COLII-t of California 

Apr. 28, 1953. 

HEADNOTES 

(1) Intoxicating Liquors 4 9.4--Licenses--Discretion 
of Board. 
In exercising power which State Board of 
Equalizatioil has under Const., art. XX, 4 22, to 
deny, in its discretion, "any specific liquor liceilse if 
it shall deteriniile for good cause that the grantiilg ... 
of such license would be coiltrary to public welfare or 
morals," the board performs a quasi judicial f~illctioil 
siinilar to local adiniilistrative agencies. 

See Cal.Jur.2d, Alcol~olic Beverages, 5 25 et seq.; 
Am.Jur., Intoxicating Liquors, 5 121. 

(2) Licenses 5 32--Application. 
Under appropriate circuinstances, the same rules 
apply to deternliilatioil of an application for a license 
as those for its revocation. 

(2) Intoxicating Liquors 4 9.4--Licenses--Discretioil 
of Board. 
The discretioil of the State Board of Equalization to 

deny or revolte a liquor license is not absolute but 
must be exercised in accordailce with the law, and the 
provisioil that it inay revolte or deny a license "for 
good cause" ilecessarily implies that its decisioil 
should be based on sufficieilt evidence and that it 
sl~ould not act arbitrarily in deteriniiliilg what is 
contrary to public welfare or morals. 

(3) Intoxicating Liquors 5 9.4--Licenses--Discretioil 
of Board. 
3While the State Board of Equalization inay ref~ise 

an on-sale liquor license if the premises are ill the 
iilullediate vicinity of a school (Alcoholic Beverage 
Control Act, 4 13), the absence of such a provision 
or regulation by the board as to off-sale licenses does 

not preclude it from inalcing proximity of the 
preillises to a school *773 an adequate basis for 
denying an off-sale license as being iiliinical to 
public inorals and welfare. 

(5) Iiltoxicating Liquors 4 9.4--Licenses--Discretion 
of Board. 
It is not unreasonable for the State Board of 

Equalization to decide that public welfare and morals 
would be jeopardized by the granting of an off-sale 
liquor license within 80 feet of some of the buildings 
on a school ground. 

(6) Intoxicating Liquors 4 9.4--Liceilses--Discretion 
of Board. 
Denial of an application for an off-sale license to sell 
beer and wine at a store conducting a grocery and 
delicatesseil business across the street from high 
school grounds is not arbitrary because there are 
other liquor licenses operating in the vicinity of the 
school, where all of them, except a drugstore, are at 
such a distance from the school that it cannot be said 
the board acted arbitrarily, and where, in ally event, 
the inere fact that the board inay have ei~oneously 
granted licenses to be used near the school in the past 
does not make it inaildatory for the board to contiilue 
its error and grant any subsequeilt application. 

(z) Intoxicating Liquors 4 9.4--Licenses--Discretion 
of Board. 
Denial of an applicatioil for an off-sale license to sell 

beer and wine at a store across the street froin high 
school grouilds is not arbitrary because the 
neigllborhood is predoillinailtly Jewish and applicants 
intend to sell wine to custoiners of the Jewish faith 
for sacramental purposes, especially where there is 
no showing that wine for this puipose could not be 
coilveiliently obtained elsewhere. 

APPEAL from a judgment of the Superior Court of 
Los Angeles County. Frank G. Swain, Judge. 
A ffinned. 

Proceediilg in mandamus to coillpel State Board of 
Equalization to issue an off-sale liquor license. 
Judginent denying writ affirmed. 

COUNSEL 
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Riedinan & Silverberg and Milton H. Silverberg for 
Appellants. 

Edinund G. Brown, Attorney General, and Howard 
S. Goldin, Deputy Attoilley General, for 
Respondents. 

CARTER, J. 

Plaintiffs brought ~nandamus proceedings in the 
superior court to review the refusal of defendant, 
State Board of Equalization, to issue thein an off- 
sale beer and wine license at their preinises and to 
coinpel the issuance of such a license. The court gave 
judginent for the board and plaintiffs appeal. *774 

Plaintiffs filed their application with the board for an 
off-sale beer and wine license (a license to sell those 
beverages to be consuined elsewbere than on the 
preinises) at their preinises where they conducted a 
grocery and delicatessen business. After a hearing the 
board denied the application on the grounds that the 
issuance of the license would be contrary to the 
"public welfare and morals" because of the proximity 
of the preinises to a school. 

According to the evidence before the board, the area 
concer~led is in Los Angeles. The school is located in 
the bloclt bordered on the south by Rosewood 
Avenue, on the west by Fairfax Avenue, and 011 the 
~lorth by Melrose Avenue-an 80-foot street running 
east and west parallel to Rosewood and a block noi-t11 
therefrom. The school gro~mds are enclosed by a 
fence, the gates of which are kept loclted most of the 
time. Plaintiffs' preinises for which the license is 
sought are west across Fairfax, an 80-foot street, and 
on the corner of Fairfax and Rosewood. The area on 
the west side of Fairfax, both north and south froin 
Rosewood, and on the east side of Fairfax south from 
Rosewood, is a business district. The balance of the 
area in the vicinity is residential. The school is a high 
school. The portion along Rosewood is an athletic 
field with the exception of buildings on the coixer of 
Fairfax and Rosewood across Fairfax from plaintiffs' 
premises. Those buildings are used for R.O.T.C. The 
maill buildiilgs of the school are on Fairfax south of 
Melrose. There are gates along the Fairfax and 
Rosewood sides of the school but they are ltept 
loclted inost of the time. There are other premises in 
the vicinity having liquor licenses. There are five on 
the west side of Fairfax in the bloclt south of 
Rosewood and one 011 the east side of Fairfax about 
thee-fourths of a bloclt south of Rosewood. North 
across Melrose and at the corner of Melrose and 

Fairfax is a drugstore which has an off-sale license. 
That place is 80 feet from the northwest comer of the 
school property as Melrose is 80 feet wide and 
plaintiffs' pre~nises are 80 feet froin the southwest 
corner of the school property. It does not appear 
when any of the licenses were issued, with reference 
to the existence of the school or otherwise. Nor does 
it appear what the distance is between the licensed 
drugstore and any school buildings as distinguished 
froin school grounds. The licenses on Faiifax Avenue 
are all farther away fro111 the school than plaintiffs' 
premises. 

Plaintiffs contend that the action of the board in 
denying them a license is arbitrary and uilreasonable 
and they particularly *775 point to the other licenses 
now outstanding on preinises as near as or not inuch 
farther from the school. 

Tbe board has the power "in its discretion, to deny ... 
any specific liquor license if it shall deternli~le for 
good cause that the granting ... of such license would 
be contrary to public welfare or morals." (Cal. Const., 
art. XX, 5 22.) (1) In exercising that power it 
perforins a quasi judicial f~lnction siinilar to local 
administrative agencies. (Covert v. Stale Bonrcl of 
Eqzrnlization, 29 Cal.2d 125 1173 P.2d 5451; 
Revr~olcls v. Slale Board of Egualizalio~l, 29 Ca1.2d 
I37 [I73 P.2d 551, 174 P.2d 41; Stoun~en v. ReilIi1. 37 
Cal.2d 713 [234 P.2d 9691.) (2) Under appropriate 
circuinstai~ces, such as we have here, the same rules 
apply to the determination of an application for a 
license as those for the revocation of a license. 
(Fascirzation, Inc. v. Hoover, 39 Cal.2d 260 [B 
P.2d 6561; Alcoholic Beverage Control Act, 5 39; 
Stats. 1935, p. 1123, as amended.) (3) I11 inaltiilg its 
decision "The board's discretion ... however, is not 
absolute but must be exercised in accordance with the 
law, and the provision that it inay revoke [or deny] a 
license 'for good cause' necessarily iml~lies that its 
decisions should be based on sufficient evidence and 
that it should not act arbitrarily in deter~nining what 
is contrary to public welfare or morals." (Slozrrnen 17. 

re ill^^, supra. 37 Cal.2d 7 13. 7 17.) 

(5) Applying those rules to this case, it is pertineilt to 
observe that while the board inay r e f ~ ~ s e  an on-sale 
license if the preinises are in the iimnediate vicinity 
of a school (Alcoholic Beverage Coiltrol Act, supra, 
5 13) there is no such provision or regulation by the 
board as to off-sale licenses. Nevertheless, proximity 
of the licensed preinises to a school may supply an 
adequate basis for denial of a license as being 
iniinical to public inorals and welfare. (See Allndena 
Cor72171zrnity Chzrrch v. Stnte Board of Equalizatio~z, 
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109 Cal.App.2d 99 [240 P.2d 3221; Stare v. City of 
Racine, 220 Wis. 490 [264 N.W. 4901; Ex parte 
I/elosco, (Tex.Civ.A~u.) 225 S .  W. 2d 92 1; Harrison 
1). People, 222 111. 150 178 N.E. 521.1 

The question is, therefore, whether the board acted 
arbitrarily in denying the application for the license 
on the ground of the proximity of the preinises to the 
school. No questioil is raised as to the persolla1 
qualifications of the applicants. (5) We cannot say, 
however, that it was ~uireasonable for the board to 
decide that public welfare and morals would be 
jeopardized by the granting of an off-sale license at 
premises *776 within 80 feet of soine of the 
buildiilgs on a school ground. As has been seen, a 
liquor liceilse inay be refused when the premises, 
where it is to be used, are in the vicinity of a scl~ool. 
While there may not be as much probability that an 
off-sale liceilse in such a place would be as 
detriilleiltal as an on-sale license, yet we believe a 
reasonable person could conclude that the sale of ally 
liquor on such premises would adversely affect the 
public welfare and morals. 

(6) Plaintiffs argue, however, that assuming the 
foregoing is true, the action of the board was 
arbitrary because there are other liquor licensees 
operating in the vicinity of the school. All of them, 
except the drugstore at the northeast corner of Fairfax 
and Melrose, are at such a distance from the school 
that we callnot say the board acted arbitrarily. It 
should be noted also that as to the drugstore, while it 
is within 80 feet of a corner of the school grounds, it 
does not appear whether there were any buildings 
near that comer, and as to all of the licensees, it does 
not appear when those licenses were granted with 
reference to the establishment of the school. 

Aside fi-om these factors, plaintiffs' argument comes 
down to the contention that because the board may 
have erroneously granted liceilses to be used near the 
school in the past it must continue its error and grant 
plaintiffs' application. That probleill has been 
discussed: "Not only does due process permit 
on~ission of reasoned administrative opiilions but it 
probably also perillits substantial deviation froin the 
principle of stare decisis. Lilce courts, agencies may 
overrule prior decisioils or practices and may initiate 
new policy or law tlvougl~ adjudication. Perhaps the 
best authority for this observation is FCC v. JVCIKO 
1375) U.S. 223 (67 S.Ct. 213, 91 L.Ed. 204).] The 
Coinil~ission denied renewal of a broadcasting license 
because of illisrepreseiltatioi~s made by the licensee 
concerniilg ownership of its capital stock. Before the 
reviewing courts one of the principal arguments was 

that coinparable deceptions by other licensees had not 
been dealt with so severely. A unailiinous Supreme 
Court easily rejected this argument: 'The mild 
measures to others and the appareiltly uila~ulouilced 
change of policy are considerations appropriate for 
the Coinmission in deterilliiling whether its action in 
this case is too drastic, but we caiulot say that the 
Coil~lnission is bound by anything that appears before 
us to deal with all cases at all times as it has dealt 
with soine that seein comparable.' *777 In rejecting a 
siinilar argument that the SEC without warning had 
changed its policy so as to treat the coinplainant 
differently froin others in similar circuinstai~ces, 
Judge Wyzansli said: 'Flexibility was not the least of 
the objectives sought by Congress in selecting 
admiilistrative rather than judicial determination of 
the problems of security regulation. ... The 
administrator is expected to treat experience not as a 
jailer but as a teacher.' Chief Justice Vinson, speaking 
for a Court of Appeals, once declared: 'In the instailt 
case, it seems to us there has been a departure from 
the policy of the Conunissio~l expressed in the 
decided cases, but this is not a coiltrolling factor upon 
the Coinmission.' Other similar authority is rather 
abundant. Possibly the outstandiilg decisioil the other 
way, uilless the dissenting opinion in the second 
Cllenery case is regarded as authority, is NLRL3 v. 
A4ull Tool Co. [ I  19 F.2d 700.1 The Board in ordering 
baclc pay for employees wrongfully discharged had in 
the court's opinion departed from its usual rule of 
ordering baclc pay only from time of filing charges, 
when filing of charges is unreasonably delayed and 
no mitigating circumstances are shown. The Co~ut ,  
assuining unto itself the Board's power to find facts, 
said: 'We find in the record no mitigating 
circumstances justifying the delay.' Then it modified 
the order on the ground that 'Consistency in 
administrative rulings is essential, for to adopt 
different standards for similar situations is to act 
arbitrarily.' From the standpoint of an ideal system, 
one can hardly disagree with the court's remark. But 
from the staildpoint of a workable system, perhaps 
the courts should not impose upon the agencies 
standards of consistency of action which the coui-ts 
theinselves custoillarily violate. Probably deliberate 
change in or deviation from established 
adiniilistrative policy should be permitted so long as 
the action is not arbitrary or unreasonable. This is the 
view of most courts." (Davis, Administrative Law, 5 
168; see also Parker, Administrative Law, pp. 250- 
253; 73 C.J.S., Public Administrative Bodies and 
Procedure, 5 148; California E ~ I D  Cow. v. Black- 
Foxe M. Inst., 43 Cal.App.2d Supp. 868 [I 10 P.2d 
7291 Here the board was not acting arbitrarily if it 
did change its position because it may have 
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concluded that another liceilse woiild be too inally in 
the vicinity of the school. 

(2) The contelltioil is also advanced that the 
neighborhood is predomiilailtly Jewish and plaiiltiffs 
intend to sell wine to custoiners of the Jewish faith 
for sacraineiltal purposes. We fail to see how that has 
ally bearing 011 the issue. The wine "778 to be sold is 
an intoxicatiilg beverage, the sale of which requires a 
license under the law. Furthermore, it caililot be said 
that wine for this purpose could not be conveniently 
obtaiiled elsewhere. 

The judgment is affirmed. 

Gibson, C. J., Sheilk, J., Edinoi~ds, J., Traynor, J., 
Schauer, J., and Spence, J., concurred. 

Appellants' petition for a rehearing was denied May 
21, 1953. 

Weiss v. State Bd. of Equalization 

END OF DOCUMENT 
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WHITCOMB HOTEL, INC. (a Corporation) et al., 
Petitioners, 

v. 
CALIFORNIA EMPLOYMENT COMMISSION et 

al., Respondents; FERNANDO R. NIDOY et al., 
Iilterveners and Respondents. 

S. F. No. 16854. 

Supreme Coui-t of California 

Aug. 18, 1944. 

HEADNOTES 

(1) Statutes $ 180(2)--Const~uction--Executive or 
Departmental Construction. 
The coilstructioil of a statute by the officials charged 

with its administration must be given great weight, 
for their substantially contemporaneous expressions 
of opinion are highly relevant and inaterial evidence 
of the probable general understanding of the tiines 
and of the opinions of men who probably were active 
ill drafting the statute. 

See 23 Cal.Jur. 776; 15 Am.Jur. 309, 

('2) Statutes $ 180(2)--Constructio11--Executive or 
Departineiltal Construction. 
Ail adiniilistrative officer may not lnalce a rule or 

regulatioil that alters or enlarges the terins of a 
legislative enactment. 

(2) Statutes $ 180(2)--Construction--Executive or 
Departinental Construction. 
Ail erroneous adlllinistrative construction does not 
govern the intei-pretation of a statute, even though the 
statute is subsequently reenacted without change. 

(4) Uneinployinent Relief--Disqualification--Refusal 
to Accept Suitable Employment. 
The disqualification imposed on a claimant by 

Une~nployine~lt Insurance Act, 6 56(b) (Stats. 1935, 
ch. 352, as amended; Deering's Gen. Laws, 1937, Act 
8780d), for refusing without good cause to accept 
suitable elnployn~eilt when offered to him, or failing 
to apply for such employnlent when notified by the 
district p~tblic einployment office, is an absolute 
disq~~alification that necessarily extends throughout 

tlle period of his uneinployinent entailed by his 
refusal to accept suitable einployment, and is 
terminated oilly by his subsequent einployment. 

See 11 Cal.Jur. Ten-year Supp. (Pocket Part) 
"Uneinployment Reserves and Social Security." 

(5) Unemployment Relief--Disqualification--Refusal 
to Accept Suitable Employment. 
One who refuses suitable elnployinent without good 

cause is not involuiltarily unemployed tlx-ough no 
fault of his own. He has no claiin to benefits either at 
the time of his refusal or at ally subsequellt time until 
he again brings himself within the Uneinployment 
Insurance Act. *754 

(6) Uilelnployineilt Relief--Disqualification--Refusal 
to Accept Suitable Einployinent. 
Einployment Coinrnissioil Rule 56.1, which attempts 

to create a lilllitation as to the time a person may be 
disqualified for refilsing to accept suitable 
einployment, coilflicts with Uilemployment Insurance 
Act, $ 56(b), and is void. 

(2) Uneinployillent Relief--Powers of Einployinent 
Coi1111lission--Adoptioil of Rules. 
The power given the Elnployinent Coininission by 

the Une~nployinent Insurance Act, $ 90, to adopt 
rules and regulations is not a grant of legislative 
power, and in promulgating such rules the 
colmnission nlay not alter or amend the statute or 
enlarge or impair its scope. 

(8) Uneinployment Relief--Remedies of Employer-- 
Mandamus. 
Inasmuch as the Uneinployineilt Insurance Act, 5 

67, provides that in certain cases payment of benefits 
shall be made irrespective of a subsequent appeal, the 
fact that such payinent has been made does not 
deprive an employer of the issuance of a writ of 
maudamus to conlpel the vacation of an award of 
benefits when 11e is entitled to such relief. 

PROCEEDING in inalldalnus to compel the 
Califoillia Employlnent Collunission to vacate an 
award of uilemployment benefits and to refrain froin 
chargiilg petitioners' accounts with benefits paid. 
Writ granted. 
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COUNSEL 

Brobeclc, Phleger & Harrison, Gregoiy A. Harrison 
and Richard Ernst for Petitioners. 

Robert W. ICenlly, Attorney General, Jo ln  J, Dailey, 
Deputy Attorney General, Forrest M. Hill, Gladstein, 
Grossn~an, Margolis & Sawyer, Ben Margolis, 
William Murrish, GIadstein, Grossman, Sawyer & 
Edises, Aubrey Grossinan and Richard Gladstein for 
Respondents. 

Clarence E. Todd and Charles P. Scully as Amici 
Curiae on behalf of Respondents. . 

TRAYNOR, J. 

In this proceeding the operators of the Whitcomb 
Hotel and of the St. Francis Hotel in Sail Francisco 
seek a writ of inandamus to compel the California 
Employment Coinmission to set aside its order 
granting uneinployment insurance benefits to two of 
their foriner employees, Fernando R. Nidoy and 
Betty Anderson, corespondents in this action, and to 
restrain the conunission from charging petitioners' 
accounts with benefits paid pursuant to *755 that 
order. Nidoy had been employed as a dishwasher at 
the Whitcomb Hotel, and Betty Anderson as a maid 
at the St. Francis Hotel. Both lost their einployinent 
but were subsequently offered reeinployinent in their 
usual occupations at the Whitcomb Hotel. These 
offers were made through the district public 
employinent office and were in lceeping with a policy 
adopted by the meinbers of the Hotel Employers' 
Association of Sail Francisco, to which this hotel 
belonged, of offering available work to any foriner 
em~loyees who recently lost their work in the 
member hotels. The object of this policy was to 
stabilize einployinent, improve worlcing conditions, 
and minimize the members' uneinployinent illsurance 
contributions. Both claimants refi~sed to accept the 
proffered einployinent, whereupon the claims deputy 
of the coininission ruled that they were disqualified 
for benefits under section 56(b) of the California 
U~leinploymellt Insurance Act (Stats. 1935, ch. 352, 
as amended; Deering's Gen. Laws, 1937, Act 8780d), 
on the ground that they had refi~sed to accept offers 
of suitable employment, but limited their 
disqualification to four weelcs in accord with the 
coilunission's Rule 56.1. These decisions were 
affirmed by the Appeals Bureau of the comnlission. 
The coilmission, however, reversed the rulings and 
awarded claimailts benefits for the full period of 
i~neinployinent on the ground that under the 

collective bargaining contract in effect between the 
hotels and the unions, offers of einployinent could be 
made only through the union. 

In its return to the writ, the coinmission concedes 
that it inisillteiyreted the collective bargaining 
contract, that the agreement did not require all offers 
of enlployinent to be made tlxough the union, and 
that the claimants are therefore subject to 
disqualification for refusing an offer of suitable 
employmeilt without good cause. It alleges, however, 
that the maximum penalty for such refusal under the 
provisions of Rule 56.1, then in effect, was a four- 
week disqualification, and contends that it has on its 
own motion removed all charges against the 
employers for such period. 

The sole issue on the merits of the case involves the 
validity of Rule 56.1, which limits to a specific 
period the disqualification imposed by section 56(b) 
of the act. Section 56 of the act, under which the 
claiinants herein were admittedly disqualified, "756 
provides that: "An individual is not eligible for 
benefits for unemployment, and no such benefit shall 
be payable to him under any of the following 
conditions: ... (b) If without good cause he has 
refused to accept suitable einployinent when offered 
to him, or failed to apply for suitable einployinent 
when notified by the District Public Employment 
Office." Rule 56.1, as adopted by the coinmission and 
in effect at the time here in question, restated the 
statute and in addition provided that: "In pursuance of 
its authority to promulgate rules and regulations for 
the administration of the Act, the Cominission hereby 
provides that an individual shall be disqualified from 
receiving benefits if it finds that he has failed or 
refused, without good cause, either to apply for 
available, suitable worlc when so directed by a public 
elnployment office of the Department of 
Einployinent or to accept suitable work when offered 
by any einploying unit or by any public einployment 
office of said Department. Such disqualification shall 
continue for the week in which such failure or refusal 
occurred, and for not more than tlxee weeks which 
immediately follow such week as determined by the 
Coinmission according to the circuinstailces in each 
case." The validity of this rule depends upon whether 
the coinmission was empowered to adopt it, and if so, 
whether the rule is reasonable. 

The comnissioil contends that in adopting Rule 56.1 
it exercised the power given it by section 90 of the 
act to adopt "rules and regulations which to it seem 
necessary and suitable to carry out the provisions of 
this act" (2 Deering's Gen. Laws, 1937, Act 8780d, 5 
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9O(a)). In its view section 56(b) is ambiguous 
because it fails to specify a definite period of 
disq~~alificatios. The coilunissioil contends that a 
fixed period is esseiltial to proper adininistration of 
the act and that its coilstructioil of the sectioil should 
be given great weight by the court. It coilteilds that in 
ally event its intei-pretation of the act as embodied in 
Rule 56.1 received the approval of the Legislature in 
1939 by the reenactinent of section 56(b) without 
change after Rule 56.1 was already in effect. 

(I) The construction of a statute by the officials 
charged with its adininistration inust be given great 
weight, for their "substantially conteinporaneous 
expressions of opinion are "757 highly relevant and 
material evidence of the probable general 
~~nderstanding of the tinles and of the opinions of 
men who probably were active in the drafting of the 
statute." (I/Vl7i/c v. W/i~lcI.rester Coz~ntry Clzrb, 315 
U.S. 32, 41 T62 S.Ct. 425, 86 L.Ed. 6191; F(n,vc7rs 
i\/lackine C'o. 17.  United Stutes, 282 U.S. 375, 378 15 1 
S.Ct. 144, 75 L.Ed. 3971; Rile11 V. Tl70nzp~ot7, 193 
Cal. 773, 778 [227 P. 7721; Cozrntv o fLos  An.peles v. 
Frisbie. 19 Cal.2d 634, 643 [122 P.2d 5261; Cozmtv 
o fLos  A i ~ ~ e l e s  11. ,Sz~perior Cozirt, 17 Cal.2d 707, 712 
[I 12 P.2d 101; see, Griswold, A Suntnzaly of tlze 
Reg~~lations P~.oblenz, 54 Harv.L.Rev. 398, 405; 27 
Cal.L.Rev. 578; 23 Cal.Jur. 776.) When an 
administrative interpretatioil is of long standing and 
has remained ~ ~ n i f o r n ~ ,  it is lilcely that nuinerous 
transactions have been entered into in reliance 
thereon, and it could be invalidated oilly at the cost of 
nlajor readjustineilts and extensive litigation. 
(17'elvei~in.~ 11. G~~iff irhs.  3 1 8 U.S. 37 1, 403 r63 S.Ct. 
636, 87 L.Ed. 8431; United Strifes 11. Hill, 120 U.S. 
169, 182 r7 S.Ct. 510, 30 L.Ed. 627'1; see Corin/y of' 
Los Al7pelcs 1:. S~iper.ior. Colir*l. 17 Cal.2d 707, 7 12 
[ 1 12 P.2d I 01; Hoyt 11. Botrr*d o f  Civil Senlice 
Cor7rr~7i.s.sior7.er:s 21 Cal.2d 399, 402 [132 P.2d 8041.) 
Whatever the force of adn~inistrative construction, 
however, final responsibility for the inteipretation of 
the law rests with the courts. "At nlost adininistrative 
practice is a weight in the scale, to be considered but 
not to be inevitably followed. ... While we are of 
course bound to weigh seriously such rulings, they 
are never conclusive." (F. W. Woohwor/h Co. v. 
Unitecl Slates, 91 F.2d 973, 976.) (2) A1 
adininistrative officer inay not malce a rule or 
regulation that alters or enlarges the terins of a 
legislative enactment. (California Dl.ive-/n 
Res/a~rrant rlssn. 11. Clark, 22 Cal.2d 287, 294 [m 
P.2d 657, 147 A.L.R. 10281; Bodin.~on Mfk. CO. 11. 
Crrllfor.r~in Emplovmer7.t Con/., 17 CaI.2d 321, 326 
[lo9 P,?d 9351; Boor7e v, Kinrr,vhurv, 206 Cal. 148, 
I61 [273 P. 7971; LI~nlc o f  Itah) 1). ./ohnson. 200 Cal. 

1. 2 1 [35 1 P. 7841; Hod,ce 1). McCall, 1 85 Cal. 330, 
334 [197 P. 861; Manhatt~ll General Equiptnent Co. 
11. C0177177issione1' o f  lnt. Rev., 297 U.S. 129 r56 S.Ct. 
397, 80 L.Ed. 5281; Mon/,pomer7> v. Boord of 
Adn7itzis/ration, 34 Cal.Apn.2d 5 14, 521 [93 P.2d 
1046, 94 A.L.R. 6101.) (3) Moreover, an erroneous 
adnlinistrative construction does not goveil1 the 
inteipretatioil of a statute, even though the statute is 
subsequently reenacted *758 without change. 
(Biddle 1). Cornmi.ssione~. o f  Internal Revenlie, 302 
U.S. 573. 582 [58 S.Ct. 379, S2 L.Ed. 4311; 
Hou,pl7/on 11. Pflvne, 194 U.S. 88 r24 S.Ct. 590, 48 
L.Ed. 8881; lselin v. Uni/ed S/a/es, 270 U.S. 245,25 1 
146 S.Ct. 248, 70 L.Ed. 5661; Loui.sville & N. R. Co. 
11. U17itecl Stote.~. 282 U.S. 740, 757 151 S.Ct. 297. 75 
L.Ed. 6721; F. W. Wool+vor/h Ca. v. United S/ntes, 91 
F.2d 973. 976; Pacific Grevho7rtzd Lines 11. .lahnson. 
54 Cal.App.2d 297, 303 [I29 P.2d 321: see He1ve1.itl.g 
11. Wilsl?ire Oil Co., 308 U.S. 90, 100 [GO S.Ct. 18, 84 
L.Edd 1011; Helverinn v. Halloclc, 309 U.S. 106, 119 
160 s . c t .  444, 84 L . E ~ .  604, 125 A.L.R. 13681; 
Federa(// Co177177. Conz. 11. Colui17bia Broudcus/in,q 
S)~s/em, 31 1 U.S. 132, 137 [GI S.Ct. 152, 85 L.Ed. 
871. Feller, Addendum to the Regulations Problem, 
54 Harv.L.Rev. 13 11, and articles there cited.) 

In the present case Rule 56.1 was first adopted by 
the coim~~ission in 1938. It was ainended twice to 
make ininor changes in language, and again in 1942 
to extend the inaxiinuin period of disqualificatioil to 
six weeks. The coilmission's construction of section 
56(b) has thus been neither uniforin nor of long 
standing. Moreover, the section is not ambiguous, nor 
does it fail to indicate the extent of the 
disqualification. (4) The disqualification imposed 
upon a claiinant who without good cause "has refused 
to accept suitable einployinent wllen offered to him, 
or failed to apply for suitable einployineilt when 
notified by the district public einployinent office" is 
an absolute disqualification that necessarily extends 
tlvougl~out the period of his unemployment entailed 
by his refusal to accept suitable employment, and is 
terminated only by his subsequent employment. 
(Accord: 5 C.C.H. Uilemployinent Insurance Service 
35,100, par. 1965.04 [N.Y.App.Bd.Dec. 830-39, 
5/27/39].) The Unen~ploy~nent Insurance Act was 
expressly intended to establish a system of 
ui~employi~lei~t insurance to provide benefits for 
"persons uneinployed through no fault of their own, 
and to reduce involuntary uneinployment. ..." (Stats. 
1939, ch. 564, 5 2; Deering's Gen. Laws, 1939 
Supp., Act 8780d, 5 1.) The public policy of the 
State as thus declared by the Legislat~~re was 
intended as a guide to the interpretation and 
application of the act. (Ibid.) (5) 011e who refuses 
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suitable e~nploy~nent without good cause is not 
iilvoluiltarily unemployed tluough no fault of his 
own. He has no claiin to benefits either at the time of 
his refusal or at any subsequent time until he again 
brings himself within *759 the provisions of the 
statute. (See 1 C.C.H. Uneinployinent Insurailce 
Service 869, par. 1963.) Section 56(b) in excluding 
absolutely from benefits those who without good 
cause have demonstrated an ~u~willingness to worlc at 
suitable einployinent stands out in coiltrast to other 
sections of the act that impose limited 
disqualifications. Thus, section 56(a) disqualifies a 
person who leaves his worlc because of a trade 
dispute for the period during which he coiltinues out 
of worlc by reason of the fact that the trade dispute is 
still ill active progress in the establishment in which 
he was employed; and otller sections at the time in 
question disqualified for a fixed number of weelts 
persons discharged for misconduct, persons who left 
their work voluntarily, and those who made wilful 
misstatements. (2 Deering's Gen. Laws, 1937, Act 
8780(d), 5 5 56(a), 55, 58(e); see, also, Stats. 1939, 
c11. 674, 14; Deering's Gen. Laws, 1939 Supp., Act 
8780d, 5 58.) Had the Legislature intended the 
disqualification iinposed by section 56(b) to be 
similarly limited, it would have expressly so 
provided. (6) Rule 56.1, which attempts to create 
such a li~nitation by an adiniilistrative ruling, 
conflicts with the statute and is void. (Hodge v. 
McCall, supra; Adanhattan General E q u i p ~ ~ i e ~ ~ t  Co. I/. 
Com1iiissio17cr o f  117t. Rev., 297 U.S. 129, 134 [56 
S.Ct. 397, 80 L.Ed. 5281; see Bodinsort Mfp. Co. v. 
California Enlulovment CON?., 17 Cal.2d 321. 326 
[I09 P.2d 9351.) Even if the fail~u-e to liinit the 
disqualification were an oversight on the part of the 
Legislature, the cominissio~l would have no power to 
remedy the omission. (7) The power given it to adopt 
rules and regulations (5 90) is not a grant of 
legislative power (see 40 Coluinb. L. Rev. 252; cf. 
Deering's Gen. Laws, 1939 Supp., Act 8780(d), 5 
58(b)) and in promulgating such rules it inay not alter 
or amend the statute or enlarge or iinpair its scope. 
(Hodge v. McCall, supra; Ba~zk o f  Italv v. Johnson, 
200 Cal. 1, 21 [251 P. 7841; Manhattan General 
Equipnzent Co. v. Co~iznzissioner of 61t. Rev., supra; 
lCoshlund v. Helvering 298 U.S. 441 r56 S.Ct. 767, 
SO L.Ed. 1268, 105 A.L.R. 7561; Iselin v. United - 
States, styra.)  Since tlle co~lullission was without 
power to adopt Rule 56.1, it is uixlecessary to 
consider whether, if given such power, the provisions 
of the rule wcre reasonable. 

The conunissioil contends, however, that petitioners 
are not entitled to the writ because they have failed to 
exhaust *760 their administrative remedies  under 

section 4 1.1. This contention was decided adversely 
in Matsorz Terminals, Iizc. V .  Califorizia Einployinent 
Conz., ante, p. 695 [15 1 P.2d 2021. It contends further 
that since all the benefits herein iilvolved have beell 
paid, the only question is whether the charges made 
to the employers' accounts should be removed, and 
that since the einployers will have the opportunity to 
protest these charges in other proceedings, they have 
an adequate remedy and there is therefore no need for 
the issuance of the writ in the present case. The 
propriety of the paylnent of benefits, however, is 
properly challenged by an employer in proceedings 
under section 67 and by a petition for a writ of 
inandamn~~s from the deterinillation of the coimnission 
in such proceedings. (See Mcrtson Termina1.s. 111~. 11. 

Califorilia En2plo~incnt CUIII. ,  aiite, p. 695 [ I  5 1 P.2d 
2021, W. R. Grace & Co. IJ .  Califorizia Eiizploj~nzerzt 
Conz., ante, p. 720 [15 1 P.2d 2151.) An employer's 
remedy thereunder is distinct from that afforded by 
section 45.10 and 41.1, and the coinmission may not 
deprive him of it by the expedient of paying the 
benefits before the writ is obtained. (8) The statute 
itself provides that in certain cases payment shall be 
made irrespective of a subsequent appeal (5 67) and 
such payment does not preclude issuance of the writ. 
(See Bodi~iso~i MI:?. CO. IJ. California E I I ? ~ .  Con?., 
supra, at pu. 330-331; Matson Te~*ininals, 11zc. v. 
California E I ~ I ~ .  COIIZ., supra.) 

Let a pereinptory writ of mandainus issue ordering 
the California Einployinent Coininission to set aside 
its order granting uneinployinent insurance benefits 
to the corespondents, and to refrain from charging 
petitioners' accounts with ally benefits paid pursuant 
to that award. 

Gibson, C. J., Shenlc, J., Curtis, J., and Edmonds, J., 
concurred. 

CARTER, J. 

I concur in the conclusion reached in the majority 
opinion for the reason stated in my concurring 
opinion in Marlc Hoplcins, 117~. V. California E117p. 
Co., this day filed, ante, p. 752 [I51 P.2d 2331. 

Schauer, J., concurred. 

Intervener's petition for a rehearing was denied 
September 13, 1944. Carter, J., aiid Schauer, J., voted 
for a rehearing. "761 

Copr. O Bancroft-Whitney and West Group 1998 



24 Cal.2d 753 
24 Cal.2d 753, 151 P.2d 233, 155 A.L.R. 405 
(Cite as: 24 Cal.2d 753) 

Whitco~nb Hotel v. Califorilia Ei~~ployinent 
Coim~ission 

END OF DOCUMENT 
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CONNIE ZIPTON et al., Petitioners, 
v. 

WORKERS' COMPENSATION APPEALS 
BOARD, CITY OF SAN LEANDRO et al., 

Respondents. 

No. A044870. 

Court of Appeal, First District, Division 3, California. 

Mar 14. 1990. 

SUMMARY 

Tile surviving spouse of a firefighter who died of 
cancer initiated workers1 coinpeilsatioil proceedings, 
alleging that the cancer was caused by the 
firefighter's exposure to lu~own carcinogeils during 
employn~ent. Althougl~ it was conceded that the 
firefiglltci- had been exposed to lu~owil carcinogens 
on the job, Ille worlcers' coinpensatioil judge ruled 
that petitioner failed to establish the evidentiary 
foundation necessary to trigger the statutory 
presumption of industrial causation set forth in Lab. 
Code, 6 3212.1. The firefigllter's cancer was a 
illetastatic ~~ndifferentiated carcinoma, and the 
primary hinor site could not be inedically identified. 
Thc Worlcers' Coinpensatioi~ Appeals Board denied 
reconsideration of the decision of the worlcers' 
coinpensation judge. 

011 the surviving spouse's petition for review, the 
Court of Appeal affirmed the board's order denying 
reconsideration. It held that the spouse had the 
burden of establishing a reasonable link between the 
cancer and the exposure to carcinogens before Lab. 
Code, S 32 12.1, could be applied to shift the burden 
of proof to the public employer on the issue of 
industrial causation. Since all the medical evidence 
established that the primary tuinor site could not be 
identifiecl, other than by sheer speculation, it held that 
petitioner failed to meet that burden of proof. 
(Opinioi~ by Barry-Deal, Acting P. J., with Merrill 
and Strankman, JJ., concurring.) 

Classified to California Digest of Official Reports 

Page 1 

(1) Statutes 3 2 1 --Construction--Legislative Intent. 
When a court endeavors to coilstrue a statute, it inust 

ascertain the intent of the Legislature in order to 
accoinplisl~ the purpose of the statute. *981 

(2) Worlcers' Coinpensation 5 76--Presumption of 
Industrial Causation-- Purpose. 
The forelnost pui-pose of the presuinptions of 
industrial causation found in Lab. Code. 6 3212 et 
seq., is to provide additional coinpeilsation benefits to 
certain public einployees who provide vital and 
hazardous services, by easing the burden of proof of 
industrial causation. 

(3) Workers' Coinpensation 5 75--Burden of Proof-- 
Shifting of Burden-- Statutory Presuinption of 
Industrial Causation. 
The pres~uinptions of industrial causation found in 

Lab. Code, 6 3213 et seq., are a reflection of public 
policy, and are iinpleineilted by sllifting the burden of 
proof in an industrial injury case. Where proven facts 
give rise to a presuinptioil under one of the statutes, 
the burden of proof shifts to the party against whom 
it operates, to prove the iloilexistence of the presumed 
fact, namely, an industrial relationsl~ip. 

(4) Worlcers' Coinpensation 5 76--Presumptions-- 
Industrial Causation--Cancer of Firefighters and 
Peace Officers. 
The presuinption of industrial causation of cancer 

suffered by firefighters and peace officers, set forth in 
Lab. Code, 6 3212.1, differs in application froin the 
other statutory presuinptions of industrial causation 
in Lab. Code. 6 32 12 et seq, Uillilce the other 
statutory presuinptions, Lab. Code. 6 3212.1, 
additionally requires a showing of exposure to a 
lu~own carciilogeil as defined in publislled standards, 
and a showing that the carcinogen is reasonably 
linked to the disabling cancer, before the presuinption 
can be invoked. 

(5) Worlcers' Coinpeilsation 4 75--Burden of Proof-- 
Reasonable Liidc Between Cancer and Industrial 
Exposure to Carcinogen--Public Firefighter. 
111 worlcers' coinpensation proceedings initiated by 

the surviving spouse of a firefighter who died of 
cancer, the surviving spouse had the initial burden of 
proving by a preponderance of the evidence that the 
firefighter's cancer was reasonably linked to 
industrial exposure to a know11 carcinogen, before the 
burden of proof on the issue of industrial causation 
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could be shifted to the public employer under 
Code, 6 3212.1. 

(4) Workers' Compensation § 75--Burden of Proof-- 
Reasonable Link Between Cancer and Industrial 
Exposure to Carcinogen--Public Firefighter-- 
Undifferentiated Carcinoma. 
The s~lrviving spouse of a firefighter who died froin 
cancer failed to establish a reasonable link between 
the cancer and the firefighter's illdustrial exposure to 
lulown carcinogens, for purposes of shifting to the 
p~tblic employer the burden of proof on the issue of 
industrial causation ~lnder *982Lab. Code, 6 32 12.1, 
notwithstanding proof that the firefighter had in fact 
beell exposed on the job to lcnowil carcinogens, 
where the cancer was a inetastatic ~lndifferentiated 
carcinoma, and all the medical evidence established 
that the primary t~linor site could not be identified 
other tllan by sheer speculation. 

[See Cal.Jur.3d, Work lniury Compensation, 6 $ 
128, 293; Am.Jur.2d, Worlunen's Conlpensation, 
304, 515.1 

COUNSEL 

Davis, Cowell & Bowe, J. Thomas Bowen and 
Leslie A. Eberhardt for Petitioners. 

Willia~n B. Donohoe, Thomas, Hall, Salter & 
Lyding, Williain R. Thoinas, Mark A. Cartier and 
Don E. Clark for Respondents. 

Gosld<in, Pollatsek, Meredith & Lee and Samuel E. 
Meredith as Anlici Curiae for Respondents. 

BARRY-DEAL, Acting P. J. 

Petitioiler Connie Zipton (hereafter petitioner), 
individually and as g~lardiail ad litein for her two 
ininor sons, seeks review of the order of respondent 
Worlcers' Coillpensation Appeals Board (hereafter 
Board) denying reconsideratioil of the decision of the 
workers' conlpensation judge (hereafter WCJ) who 
held that petitioiler failed to establish the evidentiary 
fouildation necessary to trigger the statutory 
presumption of industrial causation pursuant to Labor 
Code section 32 12.1. [FNl] *983 Petitioner contends 
that the Board erred by not involung the presunlption 
in her behalf, thereby shifting the burden to 
respondellt City of Sail Leandro (hereafter 
respondent) to prove that the cancer suffered by her 
husband, Michael Zipton, deceased, did not arise out 

of and occur in the course of his einployinent as a 
firefighter for respondent. 

FN1 All further statutory references are to 
the Labor Code unless otherwise specified. 
Section 32 12.1 provides in pertinent part: 
"In the case of active firefighting nleinbers 
of fire departinents of cities, counties, cities 
and counties, districts, or other public or 
municipal corporations or political 
subdivisions, and active firefighting 
ineinbers of the fire departments of the 
University of California and the California 
State University ..., and in the case of active 
firefighting members of the Departnlent of 
Forestry and Fire Protection, or of any 
county forestry or firefighting department or 
~lilit ..., and peace officers as defined in 
Section 830.1 and subdivisioll (a) of Section 
830.2 of the Penal Code who are primarily 
engaged in active law enforcement 
activities, the term 'injury' as used in this 
division includes cancer which develops or 
inanifests itself during a period while the 
inember is in the service of the department 
or unit, if tlze ~nenzber derno~zstrates that he 
or she was exposed ... to a known 
carcinogen as defined by tlze International 
Agency for Researclz on Co~zcer, or as 
defined by tlze director, and fhaf [he 
carcinoge~z is reasonably linked lo tlze 
d isabl i~~g cancer. [I ] The coinpensation 
which is awarded for cancer shall include 
full hospital, surgical, medical treatment, 
disability indeinnity, and death benefits, ... 
[v ] The cancer so developing or ~nanifesting 
itself in these cases shall be presumed to 
arise out of and in the course of the 
employment. This presuinption is disputable 
and may be controverted by other evidence, 
but ~mless so controverted, the appeals board 
is bound to find in accordance with it. ...'I 
(Italics added.) 

At issue is the construction of section 3212.1, and 
specifically, the definition of the phase  "reasonably 
linked." For the reasons d isc~~ssed below, we affirm 
the Board's order, and hold that petitioner has failed 
to prove by a preponderance of the evidence that 
Zipton's fatal cancer was reasonably linked to his 
industrial exposure to carcinogens. 

Factual and Procedural Background 
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Michael Zipton was employed as a firefighter for 
respondent froin October 1, 1970, until April 12, 
1987. His duties included the active suippression of 
fires. During this period, he was exposed to various 
carcinogens, as defined by the International Agency 
for Research on Cancer (IARC), [FN2] while fighting 
fires. The specific number of carcinogens to which 
Zipton actually was exposed caililot be ascertained 
froin this record. The parties do agree that he was 
exposed to the following carcinogeils lu~own to cause 
cancer in humans according to the IARC studies: 
arsenic, asbestos, certain polyaroinatic hydrocarbons, 
vinylcl~loride, chroiniuin, and acrylonitrile. 

FN2 In 1971, tlle IARC initiated a program 
to evaluate the carcinogenic risk of 
chemicals to llurnans by producing critically 
evaluated monographs on iildividual 
cllemicals. The term "carcinogenic risk" in 
the IARC Monographs on the Evaluation of 
the Carcinogenic Rislc of Chemicals to 
Humans, World Health Organization, 
International Agency for Research on 
Cancer, voluines 1 to 29 (Oct. 1982 supp. 4) 
is defined as the probability that exposure to 
a cl~einical or complex mixture, or 
einployinent in a particular occupation, will 
lead to cancer in humans. The criteria 
developed by the IARC is categorized in 
terms of sufficient evidence, limited 
evidence, and inadequate evidence of 
carcinogenicity. "Sufficient evidence" 
indicates that there is a causal relationship 
between the agent and lluinan cancer, 111 the 
case of chemicals for which there is 
"sufficient evidence" of carcinogenicity in 
experilnental animals, the IARC considers 
such cl~einicals to pose a carcinogenic risk 
to l~uinans. The IARC classifies 23 
chemicals and groups of cheinicals that are 
causally associated wit11 cancer in humans, 
and 61 chemicals, groups of chemicals, or 
industrial processes, that are probably 
carcinogenic to l~uinans. 

In April 1987, Zipton becaine seriously ill and 
stopped work. 111 May 1987, he was diagnosed as 
suffering froin widespread undifferentiated 
carciiloina of unlu~own origin. *984 

011 May 19, 1987, Zipton filed a claiin for workers' 
coinpensation benefits, alleging that his cancer was 

occupationally related. 

On February 29, 1988, Zipton died, at age 39, froin 
the effects of the cancer. On March 1, 1988, an 
autopsy revealed the following: "metastatic 
undifferentiated carcinoina involviilg liver, hepatic, 
pa~lcreatic and periaoi-tic lymph nodes, left adrenal, 
right and left lung." 

On March 11, 1988, petitioner filed an application 
for death benefits, and petitioned the Board for a 
finding of industrial causation of tbe disability and 
death of Zipton pursuant to Government Code section 
21 026, and for an award of the special death benefit 
pursuant to Govei-nme~lt Code section 21363. [FN3] 
On April 5, 1988, petitioner was appointed guardian 
ad litein and trustee for her ininor sons, Jeremy and 
Casey Zipton. 

FN3 The Board found that Zipton did not 
sustain an industrially related disability 
within the meailiilg of Governnlent Code 
section 21026. Therefore, petitioner was not 
entitled to the special death benefit under 
Government Code section 2.1363. 

Respondent denied liability. Nuillerous medical 
opinions were obtained regarding the industrial 
relationship of Zipton's cancer. The parties filed trial 
briefs and the matter was submitted to the WCJ on 
the docuinentary record, regarding the application of 
the presumption of industrial causation set forth in 
section 32 12.1. 

On October 27, 1988, tlle WCJ issued his decision. 
As pertinent, he held that because a primary entry site 
for the cancer could not be identified, petitioner 
failed to establish a reasonable link between Zipton's 
cancer and the industrial exposure to carcinogens, as 
required by section 3212.1. Therefore, she was not 
entitled to the presulnption of industrial causation. 
Absent the presumption, the WCJ further held that 
petitioner did not meet her burden of proving that 
Zipton's cancer was industrially related. 

On November 2 1, 1988, petitioner sought 
reconsideration, contendil~g that requireineilt of a 
priinary tuinor site as a prerequisite to establishiilg a 
reasonable linlc resulted in a strict, technical 
evidentiary hurdle, defeating the intended expansive 
purpose of section 3212.1. On December 21, 1988, 
the Board denied reconsideration, and adopted the 
WCJ's report and recoinmeildation on reconsideration 
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(hereafter Board opinion) dated December 5, 1988. 

On December 28, 1989, we granted review. 

Medical Evidence 

The medical evidence before the Board consisted 
primarily of the reports and testiinony of four well- 
qualified doctors: Michael Jensen-Akula, M.D., "985 
Intellla1 Medicine (Zipton's treating physiciail at 
Kaiser Perinanente); Selina Bendix, Ph.D., Bendix 
E~lviro~lineiltal Research, Inc. (a consulting 
toxicologist engaged by petitioner's attorney); Phillip 
L. Polalcoff, M.D., M.P.H., M.Env.Sc., 
Occupational/Enviroi~rnental Medicine, Toxicology 
and Epideiniology (engaged by petitioner's attorney); 
and Piero Mustacchi, M.D., Clinical Professor of 
Medicine and Preventive Medicine, Occupational 
Epidemiology, University of California, Sail 
Francisco (engaged by respondent's attorney). 

Dr. Jensen-Alcula diagnosed Zipton's condition as 
metastatic uildifferentiated carcino~na and stated that 
he was unaware of any known association between 
Zipton's cancer and his exposure to toxic cl~einicals 
on the job. He noted: "Since the specific type of 
epithelial carcinoina is not clear in this case, it would 
be very difficult to associate this with any specific 
toxin or poison, although I would be interested in 
having a list of toxic chemicals that you feel he has 
been exposed to. At this point, I cannot specifically 
state any definite relationsllip between any toxic 
exposure and aggravation cause or acceleration of l i s  
tumor." After reviewing the toxicology report, Dr. 
Jensen-Alc~ila concluded that he was unable to 
specifically coimnent on any direct cause and effect 
relationship between Zipton's exposure to industrial 
carcinogens and his cancer. 

Dr. Polakoff stated in his coinprellensive report of 
February 6, 1988, that cancer due to occupational 
exposure is indistinguisl~able from cancer due to 
other causes. Carcinogens inay produce cancer at 
organs distant fro111 the site of contact, and the 
potency of a particular carciilogen is not uniform for 
all tissues. Dr. Polakoff continued: "Cancer is 
generally regarded as a disease of old age. There are 
2 factors that generally draw our attention to 
clleinically-induced cancers as opposed to natural 
occurrence. One is the appearance of cancer earlier in 
life than expected, the second is simply looking for a 
higher than normal incidence rate in the worlcer 
cohort or population being evaluated." 

Polakoff noted that Zipton was in excellent health 
prior to 1987; his life-style was relatively free of 
other risk factors, e.g., he did not smoke, drink, or 
use drugs; he had not traveled to exotic locales; he 
had no previous occupational exposure nor any 
unique hobbies; there was no history of cancer in his 
iinlnediate family; and he contracted cancer at a 
relatively youilg age. Furthennore, Zipton had direct 
and continuous exposure to a host of known 
occupational carcinogens. Moreover, epideiniological 
studies docuinented excess cancer in various organ 
sites, as well as total cancer rates, ainong firefighters. 

Based on all of the factors, Dr. Polalcoff concluded 
that Zipton's 17 years as a firefighter for respondent 
contributed to the "genesis of his cancer and *986 
his inarlcedly depleted lifespan. ... [I ] Although the 
definitive genesis of his cancer will never be 
coinpletely known, I believe that his history of 
serving as a firefighter for over 17 years definitely 
contributed to its onset." 

Dr. Bendix examined Zipton prior to his death, and 
initially reported on November 16, 1987. At the time 
of her examination, Dr. Bendix was unaware that the 
cancer had been diagnosed as a inetastatic 
undifferentiated carcinoina with the primary tunlor 
site unlu~own. At that time, the preliininary evidence 
indicated that the priinary site was either the lungs or 
liver, and therefore, Dr. Bendix initially concentrated 
on these organs, insomuch as the original biopsy 
involved liver cells. 

Dr. Bendix outlined Zipton's exposure history to 
nulnerous cheinical carcinogeils in the course of his 
einploy~nent as a firefighter. With references to 
scientific and epideiniological studies, she 
docuinented inany liver and lung carcinogens found 
in smoke, and discussed their relevant latency periods 
in reference to Zipton's 17 years of exposure. Dr. 
Bendix concluded that it was probable that Zipton's 
einployment "caused or ~naterially contributed to his 
cancer which had a liver or lung priinary site." 

In a subsequent report dated April 14, 1988, LIPOII 

reviewing the final pathology report and learning that 
the priinary tuinor site was not the liver or lungs, but 
unknown, Dr. Bendix emnphasized: "Consideration of 
an uilknown priinary cancer metastatic to the liver 
broadens rather than restricts the range of 
carcinogens to which firefighters are exposed which 
may be relevant to this case. Most of the chemicals 
listed as liver carcinogens in my first report also 
affect other sites." 

Specifically regarding Zipton's situation, Dr. 
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Dr. Bendix acknowledged in her final report that it 
was iinpossible to ascertain the usual age of 
occurrence of Zipton's cancer since the primary site 
was uillulown. However, she noted that death from 
inetastatic cancer is not coinnlon at the age of 40. Dr. 
Bendix concluded that Zipton's cancer was probably 
caused by exposure to chemical carciilogens in the 
sinol<e which he inhaled as a firefighter. 

Dr. Mustacchi, in his report of Marc11 18, 1988, 
concluded that work exposure played no role in 
Zipton's developineilt of cancer, but did not give any 
iildication as to what he thought might have caused 
the cancer. He did not discuss possible risk factors, 
other than eliininating cheinical exposure on the job 
as a possible cause of Zipton's cancer. The inajor 
tllrust of Dr. Mustacchi's report was directed to talcing 
exception to the coilclusioils reached by Dr. Beildix 
regarding Zipton's industrial exposure to specific 
carcinogens, an issue rendered inoot by the 
subsequent Board finding. *987 

Board Opinion 

Addressing whether Zipton's fatal cancer came 
within the ainbit of section 3212.1, the WCJ initially 
determined that petitioner proved the requisite 
exposure by a prepoilderance of the evidence. The 
WCJ stated: "This coilclusioil is reached after close 
study of the reports of Drs. Mustaccli and Bendix; 
although Dr. Mustacchi disagrees with Dr. Bendix as 
to the status of sonle of the borderline substances or 
those not definitely shown to be related to cancer in 
humans, it is still evident that at least several of them 
meet the criteria." 

Tunling to the second requireinent of section 32 12.1 - 
proof of a "reasonable liilk" between Zipton's cancer 
and his industrial carcinogeilic exposure-the WCJ 
emphasized: "[Tlo apply the presuinption it must then 
be deillonstrated by a prepoilderance of the evidence 
that the carciilogen is reasonably linked to the 
disabling cancer, and therein lies the inajor difficulty 
in this case. ... [f ] Unfortunately, the veiy nature of 
the diagnosis is such that the b~u-den of proof of 
industriality ... was impossible to meet regardless of 
the effort involved." Without scientific evidence as to 
the nature of the primary cancer, the WCJ concluded 
that petitioner failed to prove that Zipton's cancer was 
reasoilably linl<ed to his industrial exposure. 

Legislative History 

(1) It is fundaine~ltal that when a court endeavors to 
coilstrue a statute, it inust ascertain the intent of the 
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Legislature in order to accoinplisl~ the purpose of the 
statute. (Mover v. Wol.kmen's Conlp. A-ppeals Bd 
(1973) 10 Cal.3d 222, 230 1110 Cal.Rptr. 144, 514 
P.2d 12241.2 

In the matter before us, the legislative history does 
not change the outcome. We are concerned, however, 
that neither the parties to this action, nor anlicus 
Califorilia Coinpensation Defense Attorneys' 
Association demonstrate an awareness of the specific 
legislative history. Because this case presents such a 
troublesoine set of circuinstances and a difficult issue 
to resolve, the pertinent legislative history is 
consequential and should be discussed. 

(2) The forelnost purpose of the presumnptions of 
industrial causation fo~md in the Labor Code (6 4 
3212, 3212.1, 3212.2, 3212.3, 3212.4, 32125 - >  

3212.6, 3212.7, 32131 is to provide additional -- 
coinpensation benefits to certain public einployees 
who provide vital and hazardous services by easing 
the burden of proof of industrial causation. ( (J)(See 
fn. 4.) Saul v. Workmen's Camp. Appeals Bcl. (1975) 
50 Cal.Am.3d 291, 297 [*988123 Cal.Rptr. 5061; 
Snlitl? v. Worknien's Co~np. Appeals Bcl. ( 1975) 45 
Cal.Apv.3d 162, 1GG [I 19 Cal,Rptr. 1201.) [FN4] 

FN4 The presumnptions, which are a 
reflection of public policy, are iinpleinented 
by shifting the burden of proof in an 
industrial injury case. Where facts are 
proven giving rise to a presuinptioil under 
one of these statutes, the burden of proof 
shifts to the party, against whom it operates, 
to prove the nonexistence of the presumed 
fact, to wit, an industrial relationship. (Cf. 
Gillette v. Worlcnzen 's Conzp. Appeals Ed. 
320(1971) 20 Cal.Avp.3d 312, [97 Cal.Rptr. 
5421; Evid. Code, 6 606.) 

Section 1 of Assembly Bill No. 301 1, 1981-1982 
Regular Session, added section 3212.1 to the Labor 
Code, thereby extending the presumption of 
industrial causation to encompass cancer suffered by 
certain active firefighters. (Stats. 1982, ch. 1568, 5 1, 
p. 6 178.) [FN5] Section 32 12.1 defines the applicable 
condition as "cancer which develops or manifests 
itself' during the einploynlent period. (4) Unlike the 
other presumptions, however, it additionally requires 
a showing (1) of exposure to a known carcinogen as 
defined by the IARC, and (2) that the ca7-cinogelz is 
reasolzably lilzlced to the disabling cancer before the 
presuinption can be invol<ed. 
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FN5 Effective January 1, 1990, the 
presuinptioll also was extended to peace 
officers as defined in Peilal Code sectioils 
830.1 ai~d 830.2, subdivision (a). (Stats. 
1989, ch. 1171, g 2, No. 6 Deering's Cal. 
Legis. Service, pp. 4498-4499.) 

111 its origiilal forin, section 32 12.1 oilly required, in 
coi~forinity with the other presuinption statutes, that 
the cancer develop or inanifest itself during the 
e~nployinent. (Assem. Bill No. 301 1 (198 1-1982 Reg. 
Sess.) g 1.) The bill uilderwent several amendments, 
apparently in response to coilsiderable opposition 
froin state and local agencies coilcerned with its 
potentially excessive fillailcia1 impact. There was also 
some sl<epticisin regarding whether cancer was 
actually an occupatioilal disease encountered by 
firefighters. (See Senate Report to the Chairinan of 
the Joint Coininittee on Fire, Police, Elnergeilcy and 
Disaster Services in Califorilia (1987) Firefighters: A 
Battle With Cancer [hereafter cited as 1987 Joint 
Colmnittee Report], letter to Senator Canlpbell dated 
Aug. 17, 1987.) 

Additionally, the Asseinbly added a sunset clause to 
effect the repeal of section 3212.1 on January 1, 
1989. However, followiilg receipt of the 1987 Joint 
Coilullittee Report deinonstrating that cancer was in 
fact an occupational hazard of firefighters and that 
the fillailcia1 cost of the presuinption had been inuch 
less than anticipated, appareiltly in spite of the fact 
that the inortality rate fioin cancer anloilg firefighters 
had increased, the Legislature repealed the sunset 
date. [FNG] (See 1987 J. Coin. Rep., supra, pp. 3-5, 
15-17, 31.) 

FN6 Section 3212.8, which would have 
repealed sectioll 32 12.1, was repealed 
effective January 1, 1988. (Stats. 1987, ch. 
1501, g 1.) 

The most cogent statement of legislative illtent 
regarding section 3212.1 is found in a letter dated 
August 26, 1982, from legislative counsel to *989 
Senator Newtoil Russell. As pei-tinent, couilsel stated: 
"The worlcers' coinpe~lsatioil law ..., generally 
speal<ing, req~~ires  every employer ... to secure the 
payment of workers' colnpellsation for injuries to 
employees acting within the course of their 
enlployinent. Before an employee is entitled to 

workers' conlpensatioil benefits, it must be shown 
that the injury was proxiinately caused by the 
einployment (subd. (c), Sec. 3600, Lab. C.). ... [ I  ] If 
A.B. 3011 is chaptered, the specified firefighters 
could use this presuinption and be entitled to workers' 
compensation benefits witlzout showir7g that the 
illjury was proximately caused by tlze ei~zployment, 
uilless the local p ~ ~ b l i c  agencies could provide 
otherwise." (10 Assem. J. (1981-1982 Reg. Sess.) pp. 
17852-17853, italics added.) 

We glean froin the legislative history that the initial 
draft of section 3212.1 (Assem. Bill No. 301 1, supra) 
was met by stiff resistance from selfinsured state and 
local agencies which were predicting econoinic 
catastrophe. (See 1987 J. Coin. Rep., supra, p. iii.) 
Because of this initial panic and the resulting 
pressure placed on the Legislature, it is evident that 
the reasonable link requireineilt was added to appease 
public entities in order to assure that the bill would be 
passed. (See 1987 J. Com. Rep., supra, p. iii.) 

Ironically, the inforination provided in the 1987 Joint 
Cormnittee Report indicates that local p~tblic entities 
may be faring better ecoilomically under the cancer 
presumption law. [FN7] If correct, it appears that the 
original reason *990 for adding the reasonable lid< 
requirement-to curb a potelltially disastrous finailcia1 
impact-may be nonexistei~t, and public entities may 
be saving inoney with the iinplenleiltatioil of section 
3212.1. 

FN7 The 1987 Joint Coininittee Report 
reads, as pertinent: "An argument frequeiltly 
heard in oppositioil to the firefighter cancer 
presuinption law is the high fiscal costs of 
that presuinption for public einployers. [ I  ] 
In response to the fillancia1 conceills, the 
estimated cost of workers coillpeilsation and 
related benefits attributable to the cancer 
presuinl>tion law appear to be minor. Much 
higher costs were anticipated when the 
Legislature passed the original cancer 
presuinptioil bill in 1982. Those costs were 
deemed reasonable for the coinpensation of 
firefighters who had contracted cancer as a 
result of their occupation. However, 
according to recent estimates, the law will 
not be as costly as origiilally thought. [ I  ] 
Based on a raildoin survey of fire agencies, 
the Colnlnissioil on State Mandates 
estiinated the average annual State cost of 
the firefighter cancer presuinptioil law for 
the 5-year period coveru~g the fiscal year 
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1982183 tluough fiscal year 1986187 was 
approximately $250,000. Furthermore, those 
costs attributed to the fifth year the law was 
in effect were roughly 113 of the highest cost 
fiscal year. Therefore, those who argued that 
costs for firefighter cancer presumption 
claiins would continue to escalate were 
i i~coi~ect .  The Coinmission's estimate of the 
average ailllual costs of the cancer 
presumption law are well below the 
$500,000 ceiling on reiillburseineilts from 
the States Mandates Claims. [I] ] 
Furthermore, local jurisdictions stand to fare 
far better under a cancer presumption law. 
Before the law was enacted, local agencies 
were responsible for the full cost of workers' 
coinpeilsatioil benefits, or for the increased 
preiniuins resulting from successful claims 
for f~efighters job-related cancer. In 
addition to the full hospital, surgical, 
medical disability, iildeinnity and death 
benefits costs, local agencies also had to 
bear the legal, adnliilistrative and other 
overhead expenses associated with handling 
a firefighter's claim. [ I  ] However, under the 
cancer presuinptioil law-when the 
Legislature adopts the recoimneildations of 
the Coimnission on State Mandates-local 
entities insured by the State Coinpeilsation 
Iilsurailce Fund (SCIF) inay be reimbursed 
for any increases in worlcers' coinpensation 
preilliuin costs attributable to the cancer 
presumption. Thus, no additional cost will 
accrue to tlle local agency. On the other 
hand, local self-insured agencies may be 
reiinbursed 50 percent of the actual costs 
attributable to the cancer presuinption law; 
iilcludiilg but not limited to staff, benefit and 
overhead costs. Thus, self-insured local 
agencies call expect a inini~nuin of 50 
percent savings on claiins for job-related 
firefighter cancer. [ I  ] Wlile tlle fillailcia1 
impact on the State and local agencies 
caimot be identified precisely, there is no 
supportiilg data to assume that the cost 
would be excessive." (At pp. 15-17, fils. 
omitted.) 

While the legislative history reveals an intent on the 
part of the Legislature to ease the burden of proof of 
illdustrial causatioil by removing the barrier of 
proximate cause, in application a reasonable link 
requirement is no less than the logical equivalent of 
proximate cause, Moreover, we discern that the 

requirement was precipitated by the fear of financial 
doom, but that this fear may be unfounded. . 

In summary, it inay be that there is no purpose to be 
served by the reasoilable liidc requirement. If indeed 
inetastatic cancer, primary site unknown, is a 
coimnon medical diagnosis in cancer cases, and 
therefore results in a pattern of defeating cancer 
claiins of firefighters and police officers by requiring 
a burden of proof which is medically impossible to 
sustain, the Legislature may wish to reexamine tlle 
reasoilable linlc requirement. [FN8] However, this is 
clearly a legislative taslc. Our taslc is to inteigret the 
reasonable linlc requireineilt in light of the facts 
before us. 

FN8 At oral argument, the attorneys were 
asked to advise the court whether the 
situation faced by petitioner-a burden of 
proof made impossible by the current state 
of medical knowledge-is a common one. 
They were unable to cite any other similar 
cases. 

Reasoilable Liidc Requirement 

The deteiiniilatioil of what lniiliinunl factual 
elements must be established in order to involce the 
presuinption under section 321 2.1 is a question of 
law that is reviewable by the courts. (1 Hanna, Cal. 
Law of Employee Injuries and Worlunen's 
Coinpensatioil (2d rev. ed. 1989) 5 10.08[5], p. 
1042.4; cf. Dimrnig v. Workileiq!~ Con111. Appeals Bd 
(1972) 6 Cal.3d 860, 864 [I01 Cal.Rptr. 105, 495 
P.2d 4331; Mercer-Fraser Co. v. Industrial Acc. 
Corn. (1953) 40 Cal.2d 102, 11 5 [251 P.2d 9551.1 

(3) Petitioner had the initial burden of proving by a 
prepoilderailce of the evidence that Zipton's disabling 
cancer was reasonably liidced to his industrial 
exposure to carcinogens. (5 3202.5; Wehr v. 
Workers' Comp. Appeals Bd (1 985) 165 Cal.App.3d 
188, 193 r211 Ca1.Rptr. 3211; Califon7iu Stnte 
Polvtechiqic Uiliversifv v. Workers' Con7-p. Appeals 
Bd, (1982) 127 Cal.App.3d 514, 520 [I79 Ca1,Rptr. 
6051.) "'Preponderance of the evidence' *991 ineails 
such evidence as, when weighed with that opposed to 
it, has inore coilviilciilg force and the greater 
probability of truth. When weighing the evidence, the 
test is not the relative number of witnesses, but the 
relative conviilciilg force of the evidence." (5 
3202.5.) 
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Altl~ougl~ we recognize that the Legislature intended 
to ease the burden of proof of industrial causation 
faced by firefighters in cancer cases, as emphasized 
by petitioner, it was incuinbent on petitioner to 
produce priina facie evidence that Zipton's cancer 
and, ultimately, his death were reasonably liillced to 
the ind~~strial exposure. 

(6) Here, there was no evidence whatsoever that the 
cancer was reasonably linlted to the industrial 
exposure. All of the inedical evidence, including the 
autopsy report, established that a priinary tuinor site 
could not be identified. Without this information, it 
was iinpossible for petitioner to prove a reasonable 
link. The WCJ stated: "There is no scientific evidence 
as to the nature of the priinary cancer, and apart froin 
sheer speculation it is iinpossible based upon the 
record herein to pinpoint within reasonable medical 
probability the carcinogen or carcinogens that caused 
the malignancy. ... [Tlhe essential inissing element, 
i.e., the nature of the carcinogen and its relationship 
to the carcinoina that developed and metastasized ... 
leaves an evidentiary gap. It nlay be true, as applicant 
argues, that the presumption's puiyose is to fill in 
gaps and insufficiencies in the evidence orice it lzas 
beer1 established that arz applicable corzditiorz exists 
..., but here we cannot reach that point since 
ins~ifficient evidence exists to activate the 
presuinption ab irzitio." 

Petitioner argues that a reasonable link is established 
by virtue of the exposure to carcinogens, known to 
cause lung and liver cancer, and the existence of 
cancer in the lung and liver organs. We disagree. 
Petitioner ignores the fact that the cancer found in 
these organs had metastasized. By definition, a 
inetastasis is a secondary cancer growth which has 
inigrated fioin the priinary site of the disease in 
another pal? of the body Here, the inedical evidence 
establishes without dispute that the cancer found in 
Zipton's liver and lungs did not originate in either of 
these organs, but inigrated from an ~lillu~own priinary 
site. 

Without identification of the underlying factual 
linltage, i.e., the priinary tuinor site, the opinions of 
Drs. Bendix and Polakoff are highly speculative and 
conclusionary. Dr. Polaltoff s opinion regarding the 
lack of other recognized ilonindustrial risk factors is 
well talten. Nevertheless, it is pure conjecture to 
conclude that a reasonable link exists between the 
industrial exposure and an undifferentiated cancer 
when the priinary site is unlcnown, and *992 by 
virtue of this fact the cancer caiulot be attributed to 
any particular carcinogen. 

Page 8 
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It is not our intention to iinply that in every cancer 
case a priinary site must be established in order to 
invoke the presuinption of industrial causation under 
section 3212.1. In detennining whether a reasonable 
link exists, sufficient to invoke the presumption, the 
proper inquiry should be whether it is more probable 
than not that a cancer is linked to the industrial 
exposure. "A possible cause only becoines 'probable' 
when, in the absence of other reasonable causal 
explanations, it becoines inore likely than not that the 
injury was a result of its ,action." (.Jor?es v. Ortlzo 
Pl~arn~aceutical Corp. (1 985) 163 Cal.App.3d 396, 
403 [209 Cal.Rptr. 4561.) 

In the matter before us, however, without the 
identification of a primaiy tuinor site, there is no 
evidence from which to reasor~ably infer that Zipton's 
cancer, in the absence of other reasonable causal 
explanations, was more liltely the result of industrial 
exposure than iloniildustrial exposure. To inalte that 
leap, as petitioner urges, would require that we 
siinply ignore the legislative directive that a 
reasonable link inust be established by a 
preponderance of the evidence before the 
presumption can be invoked. 

While the legislative inandate that the worlcers' 
coinpensation laws are to be liberally construed 
applies to the construction of section 3212.1 (4 3202; 
see Mzlznik 1). Workers' Comp. Appeals Bd. ( 1975) 5 1 
Cal.App.3d 622, 633 [ I  24 Cal.Rptr. 40711, it does not 
authorize the creation of nonexistent evidence. (& 
v. JVor.kersf Comp. Al9peal.s Bd., stcpra, 165 
Cal.Auu.3d 188, 195; Sullv-AWller Cor7tractir~g Co. 1). 
Workers' Coinp. A-pl~eals Bd (1980) I07 Cal.App.3d 
916, 926 1166 Cal.Rptr. 11 11.) Furthermore, the 
Legislature expressly provided that "[nlothing 
contained in Section 3202 shall be construed as 
relieving a party fioin meeting the evidentiary burden 
of proof by a preponderance of the evidence." ($ 
3202.5.) 

Petitioner's reliance on Ahiznik v. Workers' Con~p. 
Appeals Ed,  suDra, 5 1 Cal.App.3d 622, is misplaced. 
Muznilc concerned the construction of the statutory 
heart presuinption embodied in section 3212 and the 
meaning of its phase  "heart trouble." [FN9] Given 
the liberal inandate of section 3202 and the general 
rule that statutory language is to be given its 
coimnonly understood meaning, the Muznik court 
held that the phrase "heart trouble" in section 3212 
"assumes a rather expansive meaning." ( Id., at p. 
635.) However, unlike the heart presuinption statute, 
section 3212.1 requires an additional showing that 
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the industrial exposure is reasonably linked to the 
*993 disabling cancer. Establislunent of this linkage 
is a question of fact, which inust be shown by a 
preponderance of the evidence. (fj 3202.5.) This 
additional criterion distinguishes the instant case 
froin Muznilc and its construction ,of section 3212, 
which is much less specific regarding the requisite 
elements of proof, and therefore, subject to 
considerably more flexibility in its interpretation. As 
noted by the WCJ herein, the gap created by the 
abseilce of facts ilecessary to establish a reasonable 
link siinply cannot be bridged by the rule of liberal 
construction. 

FN9 I11 order for an eligible employee to be 
entitled to the presuinption in section 3212, 
it must be shown that "heart trouble" has 
developed or inanifested itself during a 
period while such employee is einployed by 
a relevant agency. 

In concl~~sion, petitioner has failed.to establish by a 
prepoilderallce of the evidence that her deceased 
husband's cancer was reasonably linked to his 
industrial exposure to carcinogens while he was 
einployed as a firefighter by respondent. 

The Board's order denyiilg reconsideration is 
affirmed. 

Merrill, J., and Stranlunan, J., concurred. 

A petition for a reheariilg was denied April 4, 1990, 
and petitioners' application for review by the 
Supreme Court was denied June 6, 1990. *994 

Zipton v. W.C.A.B. 

END OF DOCUMENT 

Copr. O Bancroft-Whitney and West Group 1998 




