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ITEM 7
TEST CLAIM
FINAL STAFF ANALYSIS
Labor Code Section 3212.11
Statutes 2001, Chapter 846 (AB 663) '
Lifeguard Skin Cancer Presumption (K-14) (02- TC—16)

Santa Monica Community College District, Claimant

EXECUTIVE SUMMARY
Background

In 2002, the Commission received a local agency test claim filing, Skin Cancer Presumption for
Lifeguards (01-TC-27, Item 5). On February 27, 2003, the Commission received a second test
claim on the same statute alleging a reimbursable state mandate is also imposed on K-14 school
districts. The two test claims were not consolidated.

. In 2001, the Legislature passed Assembly Bill 663, adding section 3212.11 to the Labor Code.
For the first time, publicly-employed lifeguards were granted a rebuttable presumnption that skin
cancer developing or manifesting during or for a defined period immediately following
employment “shall be presumed to arise out of and in the course of employment.” Under the
statute, the employer may offer evidence disputing the presumption.

The claimant alleges that the test claim legislation “mandated costs reimbursable by the state for
school districts and community college districts to pay increased worker’s compensation claims
or premiums for lifeguards as a result of the new prcsumption that skin cancer developing or
- manifesting itself during employment arose out of or in the course of employment and the

prohibition from claiming the injury may be attributed to a pre-existing disease or condition.”
The activities or costs alleged include policies and procedures for handling lifeguard workers’
compensation claims alleging skin cancer arising from employment; all of the costs associated
with payment of the claims caused by the presumption, or payment of the additional costs of
insurance premiums to cover such claims; physical examinations to screen lifeguard applicants

for pre-existing skin cancer; and training lifeguards to take precautionary measures to prevent
skin cancer on the job.

Department of Finance argues the additional duties alleged are not required by the test claim
statute,

Staff asserts that although the legal presumption in favor of the lifeguard employee is new law,

the claimant reads requirements into Labor Code section 3212.11, which, by the plain meaning

of the statute, are not there. Nothing in the statute mandates public employers of lifeguards to
' develop policies and procedures to handle lifeguard workers’ compensation claims. Nothing in
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the language of Labor Code section 3212.11 requires a pre- employment physical exam for
11feguards nor requires the employer to offer training on skin cancer prevention. While all of
these “new activities” may be prudent, they are solely undertaken at the discretion of the
employing agency, and are not mandated by the state.

The express language of Labor Code section 3212.11 does not impose any state-mandated
requirements on school districts. Rather, the decision to dispute this type of workers’
compensation claim and prove that the injury is non-industrial remains entirely with the school
district.

Further, there is no evidence in the Jaw or in the record that school districts are practically.
compelled by the state through the imposition of a substantial penalty to dispute such cases.
While it may be true that districts will incur increased costs from workers’ compensation claims
as a result of the test claim legislation, as alleged by the claimant here, increased costs alone are
not determinative of the issue whether the legislation imposes a reimbursable state-mandated
program.

Accordingly, staff finds that the test claim legislation is not subject to article XIII B, section 6 of

the California Constitution because the legisiation does not mandate a new program or higher
]cvel of service on school districts.

Conclusion

Staff concludes that Labor Code section 3212.11, as added by Statutes 2001, chapter 846, is not
subject to article XIII B, section 6 of the California Constitution because it does not mandate a
new program or higher level of service on school districts.

Staff Recommendation

Staff recommends that the Commission adopt the final staff analysis, denying this test claim as
filed on behalf of K-14 school districts.
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STAFF ANALYSIS
Claimant

Santa Monica Community College District

Chronology

02/27/03 Commission receives test claim filing

03/12/03 Commission staff determines test clair is complete and requests comments
04/16/03 ‘Departrnent of Finance requests a one-month extension of time for comments

04/17/03 Commission staff grants the extension of time

05/15/03 Department of Finance files respc_mse to test claim

06/13/03 Claimant files response toc Department of Finance comments ;
09/28/04 Draft staff analysis issued

10/12/04 Claimant comments on the draft staff analysis received
Background

On July 1, 2002, the Commission received a test claim filing on behalf of claifna_nt, City of
Newport Beach, entitled Skin Cancer Presumption for Lifeguards (01-TC-27). On

February 27, 2003, the Commission received a test claim filing, Lifeguard Skin Cancer
Presumption (K-14) (02-TC-16), on behalf of claimant Santa Monica Community College
District. Although the same statutory provision is involved, these two test claimis were not
consolidated. Both test claims address an evidentiary presumption given to state and local
lifeguards in workers’ compensation cases. Nommally, before an employer is liable for payment
of workers’ compensation benefits, the employee must show that the injury arose out of and in
the course of employment, and that the injury was proximately caused by the employment. The

burden of proof is usually on the employee to show proxlmate cause by a preponderance of the
evidence.’

The Legislature eased the burden of proving industrial causation for certain gublic employees,
primarily fire and safety personnel, by estabhshmg a series of presumptions.”: The courts have
described the rebuttable présumption as follows: “Where facts are proven giving rise to a
presumption ..., the burden of proof shifts to the party, against whom it operates [i.e., the
employer], to prove the nonexistence of the presumed fact, to wit, an industrial relatmnshlp
{Zipton v. Workers' Compensation Appeals Board (1990) 218 Cal.App.3d 980, 988, fn. 4.)

In 2001, the Legislature passed Assembly Bill 663, adding section 3212.11 to the Labor Code, .
For the first time, publicly-employed lifeguards were granted a rebuttable presumption that skin

! Labor Code sections 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of
the evidence as such evidence, “when weighed with that opposed to it, has more convincing
force and the greater probability of truth. When weighing the evidence, the test is not the
relative number of witnesses, but the relative convincing force of the evidence.”

2 See, Labor Code sections 3212, 3212.1 ~3212.7, and 3213.
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cancer developing or manifesting during or for a defined period immediately following
employment “shall be presumed to arise out of and in the course of employment.” Under the
statute, the employer may offer evidence disputing the presumption.

Claimant’s Position

The claimant contends that the test claim legislation constitutes a reimbursable state-mandated
program for K-14 school districts within the meaning of article XIII B, section 6 of the

California Constitution and Government Code section 17514, The claimant asserts the
following: -

[The test claim legislation] mandated costs reimbursable by the state for school
districts and community ccllege districts to pay increased worker’s compensation
claims or premiums for lifeguards as a result of the new presumption that skin
cancer developing or manifesting itself during employment arose out of or in the
course of employment and the prohibition from claiming the injury may be
attributed to a pre-existing disease or condition.?

The claimant further argues that the test claim legislation newly requires the following activities
Or costs:

s develop and update policies and procedures for.handling lifeguard workers’
compensation claims alleging skin cancer arising from his or her employment;

» all of the costs associated with payment of the claims caused by the shifting of
the burden of proof and by the prohibition of the use of a pre-existing.
condition defense, or payment of the addltlonal costs of insurance premmms
to cover such claims.

» physical examinations to screen hfeguard applicants for pre-exxstmg skin
" cancer;

e training lifeguards to take precautionary measures to prevent skin cancer on
the job.

Claimant’s comments on the draft staff analysis, dated October 7, 2004, contend that: 1) school
districts “are practically compelled” to engage in the activities listed above; 2} “the test claim
legislation is for the benefit of lifeguards and, therefore, is evidently intended to produce a higher
level of service to the public;” and 3) failing to. follow earlier Commission decisions granting
mandate.reimbursement for cancer presumption statutes is “‘arbitrary and unreasonable.”

State Agency’s Position’

The Departmient of Finance filed comments dated-May 12 2003, concluding that the test claim
legislation may create a reimbursable state-mandated program for increased workers’
compensation claims for skin cancer in lifeguards. However, the Department of Finance
disputes any additional duties identified by the claimant on the grounds that the test claim statute
does not expressly require them.

? Test Claim, page 2.
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No comments on the draft staff analysis were received.
Discussion

The courts have found that article XIII B, section 6 of the California Constitution® recogmzcs the
state constitutional restrictions on the powers of local government to tax and spend “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are ‘ill equipped’ to assume increased financial
respon31b111t1es because of the taxing and spending limitations that articles XIII A and XIII B
impose.”® A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an act1v1ty or '
task.” In addition, the required act1v1ty or task must be new, constituting a “new program,” or it
must create a “hlgber level of service” over the previously required level of service.

_ The courts have defined a “program” subject fo article XIII B, section 6, of the California
Constitution, as one that carries out the govemmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but does not apply generally to all residents and entities in the state.” To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim

4 Article XIII B, section 6, subdivision (a), (as amended by Proposition 1A in November 2004)
provides: “(a) Whenever the Legislature or any state agency mandates a new program or higher
level of service on any local govemment, the State shall provide a subvention of funds to
reimburse that local government for the costs of the program or increased level of service, except
that the Legislature may, but need not, provide a subvention of funds for the following mandates:
(1) Legislative mandates requested by the local agency affected. (2) Legislation defining a new -
crime or changing an existing definition of a crime. (3) Legislative mandates enacted prior to
January 1, 1975, or executive orders or regulations initially implementing legislation enacted
prior to January 1, 1975.”

5 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003)
30 Cal.4th 727, 735.

§ County of San Diego v. State of California (1997)-15 Cal.4th 68, 81.
7 Long Beach Unified School Dist. v. State of California (1990) 225 Cal.App.3d 155, 174.

® San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878

(San Diego Unified School Dist.); Lucia Mar Unified School District v. Homg (1988) 44 Cal.3d
830, 835-836 (Lucia Mar).

? San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reafﬁrming the test set out in

County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra,
44 Cal.3d 830, 835.)
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legislation.'” A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”!!

Finally, t}:zc newly required acnv1ty or increased level of service must impose costs mandated by
the state.

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article XIII B, section 6. In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equitable }'::medy to cure the perceived unfairness resulting from polmcal decisions on funding
priorities.’

~Issuel: ° s the test claim legislation subject to article XIII B, section 6 of the
California Constitution?

Staff finds that the test claim legislation is not subject to article XIII B, section 6 of the

California Constitution becausé it does not mandate a new program or higher level of service on
school districts within the meanmg of article XTIII B, section 6.

Labor Code section 3212.11, as added by Statutes 2001, chapter 846 provides:

This section applies to both of the following: (a) active lifeguards employed by a
city, county, city and county, district, or other public or municipal corporation or
political subdivision, and (b} active state lifeguards employed by the Department
of Parks and Recreation. The term “injury,” as used in this division, includes skin
cancer that develops or manifests itself during the period of the lifeguard's
employment. The compensation awarded for that injury shall include full hospital,
surgical, and medical treatment, disability indemnity, and death benefits, as
provided by the provisions of this division.

Skin cancer so developing or manifesting itself shall be presumed to arise out of
and in the course of the employment. This presumption is disputable and may be
controverted by other evidence, but unless so controverted, the appeals board
shall find in accordance with it. This presumption shall be extended to a lifeguard
following termination of service for a period of three calendar months for each

'® San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
g3s.

'\ San Diego Umﬁed School Dist., supra, 33 Cal.4th 859, 878.

'2 County of Fresno v. State of California (1991) 53 Cal.3d 482, 487, Coun!y of Sonoma v.
Commission on State Mandates (2000) 84 Cal. App.4th 1265, 1284 (County of Sonoma),
Government Code sections 17514 and 17556.

Y Kinlaw v. State of Ca!zfomza (1991) 54 Cal.3d 326, 331- 334 Government Code sections
17551, 17552,

1% County of Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of San Jose v. State of
California (1996) 45 Cal.App.4th 1802, 1817.

6
02-TC-16 Lifeguard Skin Cancer Presumption (K-14)
Test Claim Final Staff Analysis




full year of the requisite service, but not to exceed 60 months in any circumstance,
commencing with the last date actually worked in the specified capacity.

Skin cancer so developing or manifesting itself in these cases shall not be
attributed to any disease existing prior to that development or manifestation.

- This section shall only apply to lifeguards employed for more than three
consecutive months in a calendar year.

The claimant contends that the test claim legislation constitutes a new program or higher level of
service:

Prior to 1975, there was no statute, code section or regulation that created a
presumption that skin cancer developing or manifesting itself on lifeguards arose
out of or in the course of their employment with the district. Nor was there any
statute, code section, or regulation which pl’Dhlblted stich skin cancer from being
attributed to a pre-existing disease or condition. "’

Although it is true that the legal presumption in favor of the lifeguard employee is new law, the
claimant reads requirements into Labor Code section 3212.11, which, by the plain meaning of
the statute, are not there, Nothing in the statute mandates public employers of lifeguards to
develop policies and procedures to handle lifeguard workers’ compensation claims. Nothing in
the language of Labor Code section 3212.11 requires a pre-employment physical exam for
lifeguards, nor requires the employer to offer training on skin cancer prevention. While all of
these “new activities” may be prudent, they are solely undertaken at the discretion of the
employing agency, and are not mandated by the state.

Labor Code section 3208, as last amended in 1971, spemﬁcs that for the purposes of workers’
compensation, “‘Injury’ includes any injury or disease arising out of the employment.”

[Emphasis added.] Assembly Bill 663’s sponsor, the Califomia Independent Public Employees
Legislative Counsel, stated that since 1985, one-third of the 30 City of San Diego lifeguards who
received industrial disability did so due to skin cancer.'® Thus, public lifeguards’ ability to make

a successful workers’ compensation claim for an on-the-job i ll'l_[ul'y from skin cancer predates the
2001 enactment of Labor Code section 3212.11.

The express language of Labor Code section 3212.11 does not impose any state-mandated
requirements on school districts. Rather, the decision to dispute this type of workers’
compensation claim and prove that the injury is non-industrial remains entirely with the school
district. The plain language of Labor Code section 3212.11 states that the “presumption is
disputable and may be controverted by other evidence ...” [Emphasis added.]

1% Test Claim, page 3.

16 Senate Rules Committee, Office of Senate Floor Analyses, third reading analysis of Assembly
Bill No. 663 (2001-2002 Reg. Sess.), page 4, September 7, 2001.
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Under the rules of statutory construction, when the statutory language is plain, as the statute is

here, the court is required to enforce the statute according to its terms. The California Supreme
Court determined that:

In statutory construction cases, our fundamental task is to ascertain the intent of -
thé lawmakers so as to effectuate the purpose of the statute. We begin by
examining the statutory language, giving the words their usual and ordinary
meaning. If the terms of the statute are unambiguous, we presume the lawmakers

meant what they said, and the plain meaning of the language governs. [Citations
_omitted. ]

Moreover, the court may not disregard or enlarge the plain provisions of a statute, nor may it go
beyond the meaning of the words used when the words are clear and unambiguous. Thus, the
court is prohibited from writing into a statute, by 1mphcat10n express requirements that the
Legislature itself has not seen fit to place in the statute.'® Consistent with this principle, the
courts have strictly construed the meaning and effects of statutes analyzed under article XIII B,
section 6, and have not applied section 6 as an equitable remedy:

A strict construction of section 6 is in keeping with the rules of constitutional
interpretation, which require that constitutional limitations and restrictions on
legislative power “are to be construed strictly, and are not to be extended to
include matters not covered by the language used.” [Citations omitted.][*“Under
our form of government, policymaking authonty is vested in the Legislature and
neither arguments as to the wisdom of an enactment nor questions as to the
motivation of the Legislature can serve to invalidate particular legislation.”]
Under these principles, there is no basis for applying section 6 as an equitable

remedy to cure the perceived unfauness resulting from political decisions on
funding pohcles

This is further supported by the Califomia Supreme Court’s decision in Kern High School Dist.®

In Kern High School Dist., the court considered the meaning of the term “state mandate” as it
appears in article XIII B, section 6 of the California Constitution. The court reviewed the ballot
materials for article XIII B, which provided that “a state mandate comprises something that a
local government entity is required or forced to do. 2! The ballot summary by the Legislative

Analyst further defined “state mandates™ as “requirements imposed on local governments by
" legislation or executive orders.” 2

' Estate of Griswald (2001) 25 Cal.4th 904, 910-911.
'® Whitcomb v. California Employment Commission (1944) 24 Cal.2d 753, 757.
19 City of San Jose v. State of California (1996) 45 Cal. App.4th 1802, 1816-1817.
R gern High School Dist., supra, 30 Cal.4th 727,
21 Id. at page 737.
22 bid.
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The court also reviewed and affirmed the holdmg of City of Merced v. State of Calzfomla
. (1984) 153 Cal:App.3d 777.% The court stated the following:

In City of Merced, the city was under no legal compulsion to resort to eminent
domain-but when it elected to employ that means of acquiring property, its
obligation to compensate for lost business goodwill was not a reimbursable state
mandate, because the city was not required to employ eminent domain in the first
place. Here as well, if a school district elects to participate in or continue
participation in any underlying voluntary education-related funded program, the
district’s obligation to comply with the notice and agenda requirements related to
that program does not constitute a reimbursable state mandate. (Emphasis in
original. )

Thus, the Supreme Court held as follows:

[W]e reject claimants’ assertion that they have been legally compelled to incur
notice and agenda costs, and hence are entitled to reimbursement from the state,
based merely upon the circumstance that notice and agenda provisions are
mandatory elements of educatlon-related programs in which claimants have
participated, wzthout regard to whether claimant’s partzczpatzon in the under[ymg
program is voluntary or compelled. [Emphasis added.]*’

The Supreme Court left undecided whether a reimbursable state mandate “might be found in
circumstances short of legal compulsion—for example, if the state were to impose a substantial

penalty (mdcpcndcnt of the pro%ram funds at issue) upon any local entity that declined to
. participate in a given program.

The claimant, in' comments on the draft staff analysis dated October 7, 2004, argues that the
Commission should look to the 2004 decision of the California Supreme Court, San Diego

. Unified School Dist., supra, in which the Court discusses the potential pitfalls of extending “the
holding of City of Merced so as to preclude reimbursement ... whenever an entity makes an
initial discretionary decision that in turn triggers mandated costs.”?’ In particular, the Court
examines the factual scenario from Carmel Valley Fire Protection District v. State of California -
(1987) 190 Cal.App.3d 521, in which:

an executive order requiring that county firefighters be provided with protective
clothing and safety equipment was found to create a reimbursable state mandate
for the added costs of such clothing and equipment. (/d., at pp. 537-538, 234
Cal.Rptr. 795.) The court in Carmel Valley apparently did not contemplate that
reimbursement would be foreclosed in that setting merely because a local agency

2 1d at page 743.
 Ibid.
% Id. at page 731.
% Ibid.

. %7 San Diego Unified School Dist., supra, 33 Cal.4th at page 887,
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possessed discretion concerning how many firefighters it would employ--and
hence, in that sense, could control or perhaps even avoid the extra costs to which .
it would be subjected. Yet, under a strict application of the rule gleaned from City

of Merced, supra, 153 Cal.App.3d 777, 200 Cal.Rptr. 642, such costs would not

be reimbursable for the simple reason that the local agency's decision to employ

firefighters involves an exercise of discretion concerning, for example, how many

firefighters are needed to be employed, etc. We find it doubtful that the voters

who enacted article XIII B, section 6, or the Legislature that adopted Government

Code séction 17514, intended that result, and hence we are reluctant to endorse,

in this case, an application of the rule of City.of Merced that might lead to such a
result. [Emphasis added.]

The Court did not rely on this analysis to reach its conclusions, thus the statements are
considered dicta; however, staff recognizes that the Court was giving clear notice that the City of
Merced “discretionary” rationale is not without limitation, What the Court did rot do was
disapprove either the City of Merced, or its own rationale and holding in Kern High School Dist.

Rather, the 2003 decision of the California Supreme Court'in Kern High School Dist, remains
good law, relevant, and its reasoning continues to apply In this case. The Supreme Court
explained, “the proper focus under a legal compulsion inquiry is Elpon the nature of the
claimants’ participation in the underlying programs themselves.”*® As indicated above, school
districts are not legally compelled by state law to- dispute a presumption in a workers’
compensation case. The decision and the manner in which to litigate such cases is made at the
local level and is within the discretion of the school district. Thus, the employer’s burden to
prove that the skin cancer is not arising out of and in the course of 'employment is also not state-
mandated. The evidentiary burden is simply an aspect of havmg to defend against a workers
compensation lawsuit, if the employer chooses to do so.

The claimant wants to analogize the “mandate” being claimed here to the Carmel Valley case
and the Court’s recent discussion in San Diego Unified School Dist.: “Here, in this test claim,
the test claim legislation is for the benefit of hfe%uards and, therefore, is evidently intended to
‘produce a higher level of service to the public.”® But Labor Code section 3212.11 does not
mandate training as proposed by the claimant, or the purchase of materials as in the Carmel
Valley case; it states that if skin cancer is diagnosed during and briefly after the employment of
the lifeguard, for purposes of workers’ compensation lawsuits, the skin cancer is presumed to
arise out of the employment. Not every stafute that is of benefit to public employees and results
in costs to the employer imposes a reimbursable state mandated program.

There is no evidence in the law or in the record that school districts are practically compelled by
the state through the imposition of a substantial penalty to dispute such cases. While it may be
true that school districts will incur increased costs from workers’ compensation claims as a result
of the test claim legislation, as alleged by the claimant here, increased costs alone are not
determinative of the issue whether the legislation imposes a reimbursable state-mandated
program. The California Supreme Court has repeatediy ruled that evidence of additional costs

28 Kern High School Dist., supra, 30 Cal.4th at page 743.
- 2 Claimant comments dated October 7, 2004, page 4.
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alone, even when those costs are deemed necessary by the local agency; do not result in a
reimbursable state-mandated program under article XIII B, section 6:

We recognize that, as is made indisputably clear from the language of the
constitutional provmon, local entities are not entitled to reimbursement for all
increased costs mandated by state law, but only those costs resulting ﬁ'om amnew
program or an increased level of service imposed upon them by the state.”

Returning to the recently decided San Diego Umf ed School Dist., supra, 33 Cal.4th at pages
876-877, the Court held:

Viewed together, these cases (County of Los Angeles, supra, 43 Cal. 3d 46, City

of Sacramento, supra, 50 Cal.3d 51, and City of Richmond, supra, 64

Cal.App.4th 1190) illustrate the circumstance that sunply because a state law or
order may increase the costs borne by local government in providing services,

this does not necessarily establish that the law or order constitutes an increased

or higher level of the'resulting “service to the public” under article XIII B,

section 6, and Government Code section 17514. [Emphasis in original.]

Therefore, the potential for mcreased costs resultmg from the statute, without more, does not
impose a reimbursable state-mandated program.

Prior Test Claim Decisions on Cancer Prcsumptlons

In 1982, the Board of Control approved a test claim on Labor Code section 3212 1, as originally
added by Statutes 1982, chapter 1568 (F irefighter’s Cancer Presumpnon) The parameters and - -
guidelines authorize insured local agencies dnd fire districts to receive reimbursement for
increases in workers’ compensation premium’ costs-attributable to Labor Code section 3212.1.
The parameters and giidelines also authorizé self-insured'local agencies to receive
reimbursement for’staff costs, including legal counsel costs; in defending the section 3212.1
claims, and benefit costs inchiding mediéal costs, travel expenses, permanent disability benefits,
life pension benefits, death benefits, and temporary disability benefits paid to the employee or
the employee’s survivors. :

In 1992, the Commissiorn adopted a statement of decision 'approving a test claim on Labor Code
section 3212.1, as amended by Statutes 1989, chapter 1171 (Cancer Presumption — Peace
Officers, CSM 4416.) The parameters and guidelines authorize réimbursement to local law
enforcement agencies that employ peace officers defined in Penal Code sections 830.1 and 830.2

for the same costs approved in the Board of Control decision in the Firefighter’s Cancer
Presumption test claim.

However, prior Board of Control and Commission decisions are not controlling in this case.

Since 1953, the California the California Supreme Court has held that the failure of a quasi-
Judicial agency to consider prior decisions on the same subject is not a violation of due process
and does not constitute an arbltrary action by the agency ' In Weiss v. State Board of

3 County of Los Angeles, supra, 43 Cal.3d at page 54; see also, Kern High School Dist., supra,
30 Cal.4th at page 735.

*! Weiss v. State Board of Equalization (1953) 40 Cal.2d 772, 776-777.
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Equalization, the plaintiffs brought mandamus proceedings to review the refusal of the State
Board of Equalization to issue an off-sale beer and wine license at their premises. 'Plaintiffs
contended that the action of the board was arbitrary and unreasonable because the board granted
similar licenses to other businesses in the past. The California Supreme Court dlsagre.ed with the

plaintiffs’ contention and found that the board did rot act arbltranly The Court stated, in
pertinent part, the following:

[P]laintiffs argument comes down to the contention that because the board may.
have erroneously granted licenses to be used near the school in the past it must
continue its error and grant plaintiffs’ application. That problem has been
discussed: Not only does due process permit omission of reasoned
administrative opinions but it probably also permzts substantial deviation from
the prmczple of stare decisis. Like courts, dgencies may overrule prior decisions

or practxces and may initiate new policy or'law thfough adjudication. (Emphasxs
added. )

In 1989, the Attorney General's Office issued an opinion, éiting the Weiss case, agféeihg that
claims prevmusly approved by the Commission have no precedential value. Rather, * [a]n
agency may disregard its earlier decision, provided that its action is neither arbitrary nor - ,

unreasonable [citing Weiss, supra, 40 Cal.24. at 777] 33 While opinions of the Attorney General
are not binding, they are entitled to great weight.**

Moreover, the merits of a claim brought under article X1 B, sectien 6 of the Cahforma
Constitution, must be analyzed individually. Commission decisions under article XIII B,

section 6 are not arbitrary or unreasonable as long as:the decision strictly construes the
Constitution and the statutory language of the test claim statute, and does not apply section 6 as
an equitable remedy The analysis in this case complies with these principles, particularly
when recognizing the recent California Supreme Court statements on the issue of voluntary
versus compulsory programs -- direction that.the Commission must now follow. In addition, the

Commission followed this same analysis in its most recent dec131ons regarding the issue of
reimbursement for cancer presumption statutes. 3

Accordingly, staff finds that the test claim legislation is not subject to article XIII B, section 6 of
the California Constitution because the legislation does not mandate a new program or higher
level of service on school districts.

2 1d. at page 776.
33 72 Opinions of the Califomia Attorey General 173, 178, fn.2 (1989).
3 Rideout Hospztal Foundation, Inc. v. County of Yuba (1992) 8 Cal.App.4th 214, 227,

3 City of San Jose, supra, 45 Cal.App.4th at 1816-1817, County of Sonoma, supra 84
Cal. App. 4th 1264, 1280-1281.

3 Test clalm Cancer Presumption for Law Enforcement and Firefighters (01-TC-19) was denied
at the May 27, 2004 Commission hearing, and Cancer Presumption (K-14) (02-TC-15) was
denied at the July 29, 2004 Commission hearing.
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CONCLUSION

Staff concludes that Labor Code section 3212.11, as added by Statutes 2001, chapter 846, is not
subject to article XIIT B, section 6 of the California Constitution because it does not mandate a
new program or higher level of service on school districts.

STAFF RECOMMENDATION

Staff recommends that the Commission adopt the final staff ana1y51s denying this test claim as
filed on behalf of K-14 school districts.
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COMMISSION ON STATE MANDATES . For Official Uss CXHUIBIT A
o amento, CA 55314 | | RECEIVED
E (4o - FEB 27 2003 - |
6 . COMMISSIONON. | .
TEST CLAIM FORM -} STATE MANDATES |

ClaimNo, |

Local Agency or School District Submitting Ciaim

SANTA MONICA COMMUNITY COLLEGE

Contact Parson PR o Tglagh_ona,Nuran_r,- )
Keith B, Patersen, Prasident ‘ Voice: 858-514-8805
SixTsn and Associates ‘ : & Fax 858-514-8845

' Claimant Address

Santa Morica Communtty Coliega District™ o
1900 Pico Avenua Fico A eria i ‘ A
Santa Monica, California’ 90405-1628 T

Reprasentative Organization to ba Notified

Dr. Caro! Berg, Consultant. Education Mandatsd Cost Network  Voice: 916-446-7517
c/o School Services of California . . Fax: 916-448-2011

121 L Streat, Suite 1080
cramento, CA 95814 S

This claim alleges the existence of g retmbursabla state:mandated program within the maeanifg of section 17514 of the
Govamment Coda and section 8, articlé Xill B uf tha California Constitution. This test claim is fied pursuant to section
5 of the Gove oda.

statutory code cltaﬁun(s) wlthln 1he chaptered bill if app!icable
e . " L:lfeguard Skin Cancer Presumption (K-14)

Chapter 846, Statutes q;ggqi,; . .. . LeborCode Ssction3212.11 .

IMPORTANTRLEASE SEE!INSTRUCTIONS:AND iElLlNG REQUIREMENTS:FOR.COMPLETING TEST-CLAIM ON ~
_THE REVERSE SIDE.

Name and Title of Authorized Representative: .. - © ey oo . TOlGphone No.:

Cheryl Miller o L (310) 4344221 _

Associats Vice Présidant, Bustness ‘Services : R R o e
Signatura of Authorized Reprasentative 27 sDaters o

%@L VW, ' November =0 2002 -
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34

Claim Préparéd.By:

Keith B. Petersen .

SixTen apd. Assocnates : . e
5252 Balboa Avente,-Suite 807 - | ' o
San Diego; CA 92117 - - ' ) L
Voice: (B58) 514-8605

BEFORE THE
COMMISSION ON STATE IVIANDATES

" STATE OF CALIFORNIA-— ..
Test Claim of:

No. CSM Oélfﬂ} b

Chapter 848, Statutes of 2001

Santa Monica Community College

Test Claimant

o w PRI

--L.abor. Code Sections 3212.11

. .
Er_gsumpiign (K-14)

a_|< .
Nt Ml et M Ve S ™ Vg S g Vg S

T R L A N s

TR TEST CLAIMFITING -
wo e s PART T AUTHORITY FOR THE CLAIMu s
The ComﬁxSS|on on State’ Mandates has the Iauthonty pursuant fo Government‘ B
Code section 17551 (a) to “...hear and decide upon a claim by a local ageh“cy of sc‘hodl '
district that the. local agency or'school district is enfitied-to be reimbursed by the statel e
for costs mandated by thie stéte &8 requ1red by Sectlon B of Aticle XIiI'B: of 1he S
California Constitution.” 'S'amt'a Monica Community College is.a "school district”.as .~

defined in Government Code section 17519.' T A

1 Gévernmerit Code Sectiori 17519, as added bV‘Chapter'1459184"

“School District” means any school dlstnct community college district, or county
superintendent of schools.” :
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. Test Claim of Santa Monica Community College District
. Chapter:846/01Life Guard.Skin Cancer Prasumption (K-14)

: PAR-.T-'II‘.- LEGISLATIVE HISTORY OF THE CLAIM

This test claim alleges mandated costs reimbursable by the'state for school
districts and corr—i'munity college districts to pay increased worker's compensation claims
or premiums for lifeguards as a result of the new presumption that skin cancer
deve'leping-mwménifestingz itself during employment-arose-out-of orin-thé: course of .
employment and:the prohibition from claiming the injury-may be attributed to a pre-
existiﬁg.disease or.condition. .
SECTION 1. LEGISLATIVE HISTORY-PRIOR TO JANUARY- 1, 1975 .-+

The “Workers' Compensation and Insurance” law is found in Division-4 of the

Labor Code. Labor Code Section.32007 sets forth the declaration:of the Legislature

that the'term “workman'’s compensation” shall thereafter-be known as “workers’
compensation”.

Labor Code Section 3202° provides that théI:F;:rSViéions of Division 4 and Division

AL MO

SIS SRR

2 Labor Code Section 3200, added by Chapter 1454, Statutés of ‘i974,' Secﬁon |

) TR
GF T ERGENTE Tl Y T TR T e R e e g Teonh L 5
“The:Legislature hereby:declares its intent thatthe term"workmen's =« ,
compensation”.shall:hereafter also be known-as.'werkerst.compensation:*- In TR Y

furtherance of this policy it is the desire of the Legislature that references to*the terms
"workmen's compensatlon" in this code be changed to "workers' compensation” when

such code sections*are*being amerided for ary:purpose. This act is declaratory: and not
amendatory of existing law.”

3 Labcr dee_.Section-3202, adde’d'by‘Chapter‘ 90, Statutes 0f‘1937’;f'8ectipn .

’ 3202' .',"t.‘.'“.::,:i‘ EAVCILC TR ‘ reant . 4 Ll fe *.._'r';kw,..

B N O 2N RN "(-“{ . A "{ gt )

“The provismns of Division: lV and DIVIS!OFI V ofithis code: shall be Ilberally construed by
the courtsiwith the purpose of extending their benefits for thesprotection of persons

11.«

- 103°




o O o ~N O OO A W N o

- e
-

=+~ Test Claim.of Santa Monica Community College District
Chapter 846/01Life-Guard:Skin Cancer Presumption (K-14)

5 of the code shall be liberally construed by the couits to éxtend benefits to persons

injured in.the course of their.employment.

- Labor Code :Section 3208*.defines injury to include any injury or.disease arising:

out of the employment. .

Prior to.11975; there was no statute,; code section or-régulation that:created a~*

presumption that skincancer. developing or=manifeSting.it‘selﬁonllfaguard's-arpse out‘of -

orin the course of their employment with the district. Nor was there any statiite; code =

section, or regulation which prohibited.such skin. cancér from b'e‘lr‘lg attributeéd to a-pre-
existing disease or-condition:
SECTION 2. LEGISLATIVE HISTORY AFTER JANUARY 1, 1975 -

Chapter.:922, S_tatutes-of' 1982:Section 3, added Labor.Code Section 3202.5°

lnjured in the course of their employment "

4 Labor Code Section 3208, added by Chapter 90 Statutes of 1937 Sect:on
3208 as amended by Chapter 1064 Statutes of 1971 Sectron 1:

,‘ v

"'Injury mcludes any ln]ury or dlsease ansmg eut of the employment mcludmg rnjunes -

to artificial members, dentures, hearing aids, eyeglasses and medical braces of all )
types, provided,-however;.that.eyeglasses-and hearing aids:will not: be: replaced
reparred or otherwrse compensated fer unless mjury to them is: mcrdentsto an qn]ury

causmg dtsablllty R T U P I T RAR O

L8 Labor Code Sec’uon 3202 5 as‘added by Chapter 922 Statutes ef 1982

Sectlon 3: _ | o e

“Nothing contained in. Section :3202:shall:be construed as.relieving.a party.from .
meeting the evidentiary burden of proof by a preponderance of the evidence._
"Preponderance of the evidence" means such evidence as, when weighed with that

opposed to.it;has:moré convrnclng force:and the greaterprobability. of truth:~When; - -
weighing the. evrdence thertest is not the relative' number.of witnesses, but the.relative -
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to clarify that nothing in Section 3202 (i.e. ;“-Iiberal construction“)-;s‘hall be construed as
relieving a party from meeting the evidentiary-burden of proof by a “preponderance-of -
the evidence”. - . |

Chapter 4, Statutes of 1993, Section:1:5, amended Labor Code Section 3202.5_
to malke‘technical,cha.nges. R

Chapter 846, Statutes.of 2001, Section 1, added Labor Code Section 3212.11° .-
which created, for tﬁe first time, a disputable presumption that skin cancer coniracted. .-

by employee lifeguards arose out.of or inthe course of their employment, This section

o
N

convincing forés 6f the evidenca.”"

8 Labor Godé Section 3212.11, added By-Chaptér856; Statutesof 2001, Section

BT <IN T e

"This section applies to both of the following: (a) active lifeguards employed by a
city, county; ity and-cotinty, ‘district,-or bther:public er-miunicipal corporation-or. political
subdivision, and (h) actwe state I|feguards employed by the Depar‘tment of Parks and
' develops or manifests itself durlng the period of the I|feguard s employment The
compensation awarded for that injury shall include full hospital, surgical, and medical’
treatment, disability indemnity,.and death benefits, as provided by the- provnsmns -of this
division.

Skin-cancer-so developing-or manifesting;itself-shall: be; presumed to.arisg.out of -
and in the course. of the employment. This presumption:is disputable and may be: .-
controverted by.other evidence; but:unless;so controverted, the appeals board shall-fi nd-
in accordance with it: This. presumption shall berextended to.a lifeguard following: ..
termination.of-service for.a. period-of: three.calendar;menths for each-full year.of-the-
requisite service, but not to exceed 60 months in any circumstance, commencmg with -
the last date actua!ly worked in the specified capacity.

Skin cancer so developing or manifesting itself in these cases shall not be
attributed:to.any disease existing.prior to that-development or manifastation.

This section shall:only.apply to lifeguards empioyéd.formere than: three
consecutive menths in a calendar year.”
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applies to-all-active lifeguards empleyed—shyxa city, county, city and county, district, or -
other municipal corporation or political subdivision and expands the term “injury” to -

include skin cancer when developing or manifesting itself during his or her term-of - S
employment arid shall be extended to a lifeguard after termination ‘of service for a

period of three calendar months for-each full year of service; notto -exceed 60 months.

Section 3212.11 also prohibits such skin"cancer from being-attributed to a pre-eitisting

disease or condition.
“PART Hll. STATEMENT'OF THE CLAIM
SECTION.1. COSTS MANDATED BY THE STATE
- The Labor Code Section referenced in this test claim resuits @n_school.dis_t_ticts.-, |
incurring costs'mandated:by the .-=st,ate,,',~_as:d‘e,ﬁned in Govemmentfc_ode‘ section 175147,
by creatlng new state-mandated dut|es related to the umquely governmentat functlon of

,,tJ . _.,.t‘r‘ e e
prowdmg publlc servnce to students and these statutes apply te school dnstricts and do
not apply generally to'all re5|dents and entltles in the state S

RIS

7 Govts'rnmeﬁt-"d&de Se6tion 17514,58 added*bychapter t4’59’184--

"Costs mandated by thé state" reansany.increased costs whicha- Iocat agency. or
school distictss’ refiuiredito incur after July 1, 1980, as'a result'of any statute enatted -
on of ‘aftér January 1, 1975 or ahy exécutive’ orderimplementing any: statute enacted:-
on or after January 154 975, which mandates a‘riew program-or higher level of sefvice
of an existing‘programi wnthm the meanmg of Sectlon 6 of Artlcle XlIIB ef the Callfomla

Constitutions: - ™ 8 ERr e _a

L) - P st ta . .
.\ M tu’. ‘, i

8 Pubhc schoels are a Artlcte XIlI B Sectlon 6 “program ! pursuant to. L,_mg
: a v (1990) 225 Cal App 3d 155 275

Cal Rptr. 449;
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Test Claim of Santa Monica Community College District
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The new dutles mandated by the-state upon school districts and community

“;t::.gtllege districts require stat_a,_raimburs.ement of the direct and indirect costs of labor,

. materials and.supplies, data processing services and software; contracted: services and

consultants, equipment.and capital-assets; staff training; and travel to implement the
following activities: |
A)  Todevelop polir;.i_e‘s-and procedures, and periodically-update those
polit:ies NP R |
| - and-procedures, fot'-tha handling. of claims by lifeguard employees who
make claims for worker's compensation alleging the development af his or
" her skin-cancerwaalcaused by.his or her empioyment as a lifeguard with
. the district-pursuant to Labor Code Segtion 3212:11 :'-'- |
By To pay the costs of claims, mcludmg full hospital, surgical and medical
o treatment dlsablhty mdemnrty and death benet" ts, caused by the sh|ft|ng
. ofthe burden of proof of the cause.of skin.cancer from the lifeguard . . -

| empiéy‘ée' f’o {hé'dist'ri'éi”arid b"y‘ 'tHé 'pfoﬁibi'tio'h f'r&‘{w attFi'But'i"‘rig"thé irijury o

C) A s
TeLFd vl T
L

I F iR ." : Khi P N i i ’
“In the |nstant case although numerous pnvate schools emst educatlon ln our somety
is considered to be a-peculiarly, government function. (Cf..Carmel Valle 2rotectio

administered. by local agencues to provide service to the,public. -Thus. publlc education
constitutes a ‘program’. w:thln[tha meaning of Section: 8. :
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employees; to pay the additional tosts of insiiranice prémiums covaring
thése injuriés pilfsusiit to Labist Code Sectioh 3212.1 1;

D) The cost of physical examifiations, of the incréased costs of physical™ -
exdminations, prior to émployment of lifeguard job' applicants; to scresn
those applicants to-determine if they already suffer-from skin cancer "
pirsuant to Labor Code Séction 3212.41: and

E)  The costof tfaining its lifeguard employees to take precautionary’
i'heasUr'es"—te prevent-skin cancsr 6 the job pursiiafit to' Labor Code

- Section 321211
SECTION 2. EXCEPTIONS TO'MANDATE REIMBURSEMENT -

None of the Governmient Codie Séctiori 17556° statiitory exééptiohs to a finding

o ® Gov_er_gment Code section 17558, as last amended by Chapter 589, Statutes of
1989: e - T G - SLoTEE T S

“The commlssmn shall riot find costs mandated’ by the state, as-defi ned in Section
17514, in any claim submitted, by a Iocal ‘agency or school dlstnct lf aﬁer a hearmg, the
commission finds that:"

(@) The claim is submitted by a local agency or schaol d:stnct which requested
legislatwe authonty for that tocal ageicy or schodl districtter implement the program
specified in the statute, and that statute imposes costs upon that local .agency or school
district requesting the legislative authority. A resolution from the governihg body or a
letter from a delegated representatlve of the governmg body of a local agqncy or school
district which requests ‘althorizatioh for fhat 1ocal agency or $éhool district 6" implément
a given program shall constitute a request within the meaning of this paragraph.

(b) The statute or executive order affirmed for the state that Whlch had been
declared ex:stmg lawlor regulation by actior ‘of the éolifts! TE LR

(c) The statiite:or exscutive order |mplemented a federal law/ of regulatlon and

resulted in costs' mandated by the federal*government uniéss the’ statute or: executw_e

order mafidates’costs which exXcéed the maridate iri-tHat federal Taw or regulatlon
.{d) The local agency or school district has the authonty 16 levi s&ivice charges;
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of costs mandated by the state apply to this test claim. Note, thatito the extent{sch‘ool'-~

districts may have previolsly performecl functlons snmllar to those mandated by the .
referenced code section, such efforts d|d not establlsh a preemstlng duty that would
relieve the state of its constltutlonal reqmrement to Iater re[mburse school ‘districts when
these activities became mandated.’ ... .
SECTION 3. FUNDING PROVIDED FOR THE MANDATED PROGRAM

No funds are appropriated by the state for't‘réimburseménfi ofithese costs -
mandated by the state and there is no other pfdvision- of law for rébOva of costs from
any other source. |

| PART IV. ADDITIONAL CLAIM REQUIREMENTS

The following elements of this claim are provided pursuant to Section 1183, Title

fees, or assessments sufficient to pay for the mandated program or increased level of
service.

(e) The statute or executive order provides for offsetting savings to local
agencies or school districts which result in no net costs to the local agencies or school
districts, or includes additional revenue that was specifically intended to fund the costs
of the state mandate in an amount sufficient to fund the cost of the state mandate.

(f) The statute or executive order imposéd duties which were expressly included
in a ballot measure approved by the voters in a statewide election.

(g) The statute created a new crime or infraction, eliminated a crime or infraction,
or changed the penalty for a crime or infraction, but only for that portion of the statute
relating directly to the enforcement of the crime or infraction.”

*® Government Code section 17565, added by Chapter 879, Statutes of 1086:
“If & local agency or a school district, at its option, has been incurring costs which are

subsequently mandated by the state, the state shall reimburse the local agency or
school district for those costs incurred after the operative date of the mandate.”
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2, California-Code of Regulations:

Exhibit 1:

Exhibit 3;

. Declaration of Cheryl-Miller, Associate Vice President Business Services

Santa Monica Communlty College Dlstnc:t

Declaratnon of Sharleen Crosby, Beneﬁts Technlman
Clovis Unified School District

Copies of Statutes.Cited - v v s
. Chapter 846, Statutes of 2001-
Copies. of Code Sections Cited

Labor Code Section 321214 - . . e
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PART V. CERTIFICATION
| certify by my signature below, under penalty of perjury, that the statements
mads in this document are true and complste of my own knowiedge or information and
belief. |
Executed on November ¢, 2002, at Santa Monica; California by:

ol it

Cheryl ller
Associate Vice Prasident
Business Services

Voice: (310) 434-4221
Fax: (310) 434-3607
PART VI. APPOINTMENT OF REPRESENTATIVE
Santa Monica Community College District appoints Keith B. Petersen, SixTen and

Associates, as its representative for this test claim.

Mm | %M;za .

Cheryl it Daté’
Associate Vlce President
Business Services
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‘the Statute and F'abor Code' Sectlon enumerated above

w . - -DECLARATION OF CHERYL MILLER

- i [T Y
- ety .‘::‘k,nh- -

Santa Monlca Community College Distnct A - -

R

-Test C}alm of Santa Momca Communtty College Dlstnct

! v .

COSM No. _

T e g . . B
T AR AP

Chapter 846 Statutes of 2001

Labor Code Sectlon 3212 11

id :S‘-‘ Cﬂ Cpaaitem o ettt o R

[, Cheryl Miilsr, ASS58ite Vids Prédident Biidiness Sérvices, Santa Monica
Community College District, riake thié Tolowling daciaration aid statoment,

in friy capacty a5 ABSOdiate Vice President Blsinéss Services . 1am the
supervisar of the' distier§ Risk managément Department and dlrecﬂy supervise those
smployees of the depaltment who ars responsnble for the recelpt and processmg of
claims for worker's compensatiori. 1 am famllsar with thé provnsmns ‘and requurements 6f

This Statute ahd Labbr Code saction requirés the Santa Moriica Comunity
College District to: |

Ay ' To develop pohcaes ahanrbcedures and perrodically update thésé ;;6I|C|es

"+ and procedures, for thé Kéndiing'of ciims by lifaguard employses who

 Hiake cleifis for worker's Gompatiéation aiiéging the devélopment of Fig or
" héi $Kin cancerwas causad by His'ér her smplojrmeiit 48 & lifeguard with
" the distiict pursuant 't Eabor Codd 'Secfion 3212.11 |

B)  To pay the costs of claims, including full hospital,"s:u’r'gidal'énd med‘icél g
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traatment disabiuty mdemnity and death banefits caused by the shﬁung of
the burden of proof of the calise of skin cancar from the hfeguard o
employse to the district and by the prohibition from attnbuﬂng the mjury to .L |
a pre-existing disease or condition pursuant o Labor Code: Section o
3212.11; | _ ‘
C)  Inlieu of the additional cost of claims caused by.skin;.mnqar of its lifeguard .
employees, to pay the additional costs of insurance premiums. covering o
those injuries pursuent to Labor Code Section 3212.11; .
D} ~The cost of_gl_'!!gicél éggami_naﬂ_qga, or the increased costs of. physical

examinations, pribr to empldyment of l%f'aguard job applicants, to screen,,

. those apphmnts to determine if they already suffer from Skm caneer
pursuant to Labor Code. Sgchm 321214 end . -
Ej The oost of training its lsfeguard emplgyaea to take precauttonary
| measmas to prevent. skxn cancar on the job pursuant fo Lebor Code -
Section 3212.11. ' . ‘
itis egtimated that Santa Monica Gommunity College District wilincyr, should
such a Worker’s Gompensatitm claim be fited, apprmqmate!y $1 000, or.more annually,
in stafﬁng ang other costs in excess of any, fugd;gg_ gr:ovrgiegf_gg districts.to fmplement
these’ newﬁglgtleﬁ (ga;nqa:}eq_.px the st_gte_fgl:,which the school district has not been
rgtmburéed by ahljf federal, s’gaté, or ldéat_ g_gvgijp;gtént ,a_g"qpcy; and fgr_whiqﬁ it cannot

otherwise obtain rei,mpIUrggm:s:nt.
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' I‘hanfﬂr Bmguamhnﬁammesummm

The foregoing facts are known to me personally and lf S0 requlred [ could testify

to the statements made herein. | hereby.declare under.penalty of perjury that the
foregoing is true and correct except wher'_e stated Lipon information and belief and where
so stated | declare that | believe them to be true.

EXECUTED this ¥ day of November, 2002, at Santa Manica, . .
California

Cheryl Mlﬁe L :
Associate”Vice President Busmess Servicss
. Santa.Monica Community College District -

g *-.;; e
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DECLARATION OF*SHAREEN CROSBY
S SR WA AL
Clows Unifled School District

Test Claim of Santa Monica Commniunity Coliegs’ Distriet”

COSMNo. =& % e e
Chapter 848, Statutes of 2001

Labor Codé Séétion 3212.11°

ife ' cer Pres io
l, Shareen Crosby, Beneﬂts Technlr.:lan Ciows Unified School District, make the

followmg de_claratlon and statement

In my capamfy as Bensfi is Techmc;an for Clo\ns Umf ed School District, | am

responsible for receiving and processing Worker's Compensation claims. | am familiar
with the provisions and requirements of the Labor Code Section enumerated ebove.

This Labor Code section requires the Clovis Unified School District to:

A) To-develop policies and procedures, and pericdically update those
policies and procedures, for the handling of claims by Iifeg_uard employaes
who make claims for worker's compensation alieging the development or
his or her ekin cancer was caused by his or her employment as a lifeguard
with the district pursuant to Labor Code Section 3212.11;

BY To pay the costs of claims, including full hospital, surgical and medical
treatment, disability indemnity and death benefits, caused_ by the shifting

of the burden of proof of the cause of skin cancer from the lifeguard
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. - _ g : !fea_ ‘Declaration of Shareen Crosby
P '7:; w _..v . Test Claim of Santa Momce Community College
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N ey T
AEETd

- - employee to:the district and by the prohibitionfrom attributing the injury to:.-
e"pre-existing disease or condition pursuant to Labor Cede Section r.----
32125 . e e A

1951 | In-lieu»ef--the- additional-cost of elaime—-eausedby- skir-cancer of its lifeguard

L

those i mjunes pursuant te Labor Cede Section 3212 11;

D) The cest of physmal eﬁemlnatlons ar the increased costs of physical
examinations, prior to employment of lifeguard job applicants, to screen
those applicants to determine if they already suffer from skin cancer

‘ . pursuant to Labor Code Section 3212.11; and

E)  The cost of training its lifeguard employees to take precautionary

measures to prevent skin cancer on the job pursuant to Labor Code
- Section 3212.11,

It is estimated that Clovis Unified School District w_iII incur, should suchba
Worker's Compensetion claim be filed, approximately $1,000, or more annuaily, in
staffing and other costs to implement thesa new duties mandated by the state for which
the district has not been reimbursed by any federal, state, or local government agency,
and for which it cannot otherwise obtain reimbursement.

The foregoing facts are known to me personally and, if so required, | could testify

to the statements made herein. | heraby declare under penalty of 'perjury that the
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AR e Declaration of Shareen Crosby
AL BERREY SR Test Olalm of Santa Momca Community College
P Ay T - " :. . .ﬂh 1 4 .

foregoing is true-and correct except where stated upon iriformation and belief and where
so stated | declare that | believe them to be trug; - SRS

EXECUTED this ' 8 day of February, 2003, at Clovis, California: -

r

Shareen Crosby ' O
Banafits. Technician o
Clovis. Unified School District
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WORKERS COMPENSATIGN—'—LIFEGU‘ARDS—JINJUR]EES

' P LI . [

" 2_: y ""'_. L B SR 1A_B NQ EBB .' <"': .' “." o
AN A|CT1:0 ndd. Sect;ign 3212 't the Labor' coiia, relatmgtoworkem compgnsation el
o sl L’Fﬂéd é’m Secrata.ry of‘Sfate Omb&r 13, zoon e _'Zf,-.. e

' " LRGISLATIVE ooUNSELs DIGEBT CTRE

AB E@ Vp.rgas qukers compensatwn' llfeguafda. AR 7 ""-"" :

T Emﬁng 1aw _prt;mdes tha.t An. uuury of an employee ansmg out of and in the cdurae of :
] j ‘tompensible” 1 the Wir ’Wﬁeﬁmﬁwﬁt&m ‘EXIStHg ..

law promdes that id the case of certain law anorcemant officers  and ﬁreﬁghi:ere, the. tenm ’

e "m.]ury” mcludes hea.rt trouble, herma, pneumom,a, a.ngl oth er m;unes and dmeaaes

This bill wm:ld provids, with respect {0 aciive hfeguards- ampleyed for. more. than , 3. .
consecutive months in a ealendar  year, by eertain local agencies and the Department of Parks
- and Retreation, that “the-taTTh “mjury" ircluded skin cancer tha.t davalopa of. mamfeats itee]f
. durihg the penod of the lifegua.rd employmen ;|

o, This bl would further creqa.te a rebuttable presumption that the above miuz;y anaes out .of
. -and in the course. of the—lifeguard’a empio‘ymant:f 11: devalops or mnnifests durmg the. penqd S
. ofthe employmant S SRR RTINS RV AR
me%enpze ofthe sqm aqulgfamm damdctasfallmvs e ;

,.\n.

SECTION I, Section 8212.11 i added ta tie Labor Code, t0 Yefidi:, /1 127 i 3 il xiin

Dl 3?.12 11; - This. settion apphea ‘toboth of ther followmg' (=) actfve i&feguards employed by B
fmty, ‘colinty, gty &nd. county; district; ¢z ‘dther.piblic ‘or 'municipal .corporation or political -
* .gubdivision, and (b) sctive .state erguaa:de ‘employed-by. ‘the - Department: ‘of Prrlg” and
. Rem‘eaﬁan. The. term “injury,” as used in' this. division, includes gldin.cancer that develops er
' mianifests itself during the, period of the: .hfeg'uard'a ‘employment. . Tha compensation awarded
. for that injury shall include full hospital, Burgmal, and medical trea.tment, dmability mdemuty,
and.death’ beneﬁts, 88 provided by the provisions of this division.. : :

. - Skin, cancer 80 developing or mzmifeshng itaedf: sha.ll be. presumed to arise out of and it tha o
- course of.the empluyment This presumption is‘dispiitable;and may be gontroverted hy pther
. gmdence, but uriless o conﬁroverted the appeals board shall findin’ accordance with it.; This™
presumption’ ishall be: extended toa hfeguard following 'aern;,mation of. garvige for a period of '’
thres calendar tonths for gach full year of the rediisite séfvice, buf not to excadd 60 montha .
in any, drcumstanca, commencmg with the 1as’e date; a.ctuaﬂy sworked:in the speciﬂed eapacity.

Slin eancer ao:devanping or mamfeatmg teelf i’ thése' ehses shall not bé attnbu‘t.ed tn any :
disease eadsﬁng prmr to that development or.mamfestauon, : __-_ wore oL

- hi aecﬁon;m&;ﬁnlwa@ply mﬂiﬁmdenmplw*imwmwwe@:mm
monthamaca;lendanyear. Bt sate
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; EXHIBIT 3
COPY OF CODE SECTION CITED
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Labor Code

& ;32;.2:11. Lifogusrds) skin cancer that develops or manifests itaelf during period of. employment,
o uompemation a.Wnrded. for Injuiry; months amployed. mbutta.hlé presumption o

. This aent.tqn Ues to ]:nth o!‘hha follqwing' {a) sative erguardz amplpyed @ bity, ununt}‘. oiw a.nd
duunty, dist:‘!c’o,aph’;' other pubiiu or munidipal corporation ot political subdivia on, BI (b) ‘aott ve atata
Heeguards employed by the' Department of Parks and Reorastion, The tern "ajury," a8 Mﬂe} :

- divislon, indluden gkin gancer that davelops. or ‘masifopts itaelf during the perlod. of the Hfeguard's
employment. ' The compensation zwarded 61 that tnjury shill" ineIude full hospi'aﬂ, aurginal, and medieal
treatrdent, dﬂahﬂlty indemnity, and .death. benefits, as, provided by ‘the provisions of. this division,

Hkin sancer so devalupir;g or mnlfeaﬁng figelf shall ‘be presumed to arise eut of and in the cowrse of

the 'employmient. This presumbtion is disputable ‘and may be controverted by cther evidanes, but unless .

so_controverted, the appesls Board shall find in accordance with it This presumption ghell be extended
to ) Hfeguard following termination-of-service-for-a- psriod -of-three- -calendar-montha for-each -full year of

" the requislte sarvice, but not to exceed 60 months in.dny drtumata.nca cbmmencing wlth the last date
act:mllyworked In the. sped.ﬂed eapacity. .

" Biin cancer 50 developing, o2 mmlfest&ng Half i these cages ahe.l] not ba a.tl:r[bu‘bed to any d:laease

* axdstinig prior to ‘that- development or shantfastation. "

This ssotion shall only appl‘y 1o lifegwds amployed fo:' more tha.n t.hrea cunaecuﬁva mont'hs 1n 8
calendar yer, -

(Ad&edbyamzum . ch.BeBs).a Ly . . - R
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EXHIBIT B
STATE OF CALIFORNIA -

COMMISS|ON ON STATE MANDATES
880 NINTH STREET, SUITE 300

ENTO, CA 95814
: (916) 323-3562
. WN548) 446-027H

E-mall: csminfo@osm.ca.gov

March 12, 2003..

Mr, Keith Petersen

SixTen and Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

And Affected State Agencies and Interested Parties (seé enclosed mailing list)

Re: Lifegudrd Skifn Cancer Presumption (K-14);02-TC:16
Santa Monica Community College District, Claimant
.. Statutes'2001, Chapter 846-(AB:663Y
Labor Code Section 3212.11

Dear Mr. Petersen:

Commission staff has reviewed the above-named test claim and determined that it is complete.
A copy of the test claim is being provided to-affected state agencies-and interested parties
because of their interest in the Commission’s determmanon. -

. The key issues befote the Corm:msswn are

s Do the provrsxous lrsted sbove i u‘npose a new program or hrgher Ieve] of service within an
existing program upon focal entities withifi the’ meanmg of section 6, m'tlcle X111 B of the
California Constitution and costs mandated by the state pursuant to sectron 17514 of the’
Government Cods? -

Does Govemment Code sectlon 17556 preclude the Comrmssron ﬁ'om finding that any of
the test clau'n prowsmns unpose coSts mandated by the state?

The Commission requests your partrelpatlon in the followmg actwmes concernmg thrs test
claim; .

* Informal Conference. An informal conference rna};'be scheduled if requesterl bjr any
party. See Title 2, California Code of Regulations, section 1183.04 (the regulations).

o State Agency Review of Test Claim. State agencies receiving this letter are requested-to
analyze the merits of the test claim and to file written comments on the key issues before -
“the Commission. Alternatively, if & state agency chooses not to respond to this request;
please submit a written statement of non-response to the Commission.- Requests for
extensions of time may be filed in accordance with sections 1183.01 (c) and 1181.1 (g) of
the regulations. State agency comments are due 30 days from the date of this letter

o Claimant Rebuttal. The claimant and interested parties may file rebuttals to state
agencies’ comments under section 1183.02 of the regulations. The rebuttal is due
. 30 days from the service date of written comments.




Mr. Keith Petersen S ‘ e R
.. Pagel S B TV A RT TR

o Hearing and Staff Analysis, A hearing on the test claim will be set when the draft staff
analysis of the claim is being prepared. At least eight weeks before a hearing is
conducted, the draft staff analysis will be issued to parties, interested parttes and
interested persons for comment. Comments are due at least five weeks prior to the
hearing or on the date set by the Executive Director, pursuant to section 1183.07 of the
Commission’s regulations. Before the hearing, a final staff ana.lysm wxll be issned.

¢ Mailing Lists. Under section 1181.2 of the Commission's regu]attona the Commlssmn
will promulgate a mailing list of parties, interested parties, and interested persons for
each test claim and provide the list to those mcluded on the list, and to anyone who
requests a copy. Any written taterial filed oni that claim with‘the Commission shall be'
sifmultaneously served on the other partlea listed on the maxlmg list prowde by the
Commission.

¢ Dismissal of Test Claims. Under aection 1183.09 of thé Cothrrﬁs;sion's rég"l.tla‘tiotiﬁ, test
claims may be dismissed if postponed or placed on inactive statug by the claimant for °
more than one year. Prior to dismissing a test claim; the Commission will prov1de 150
days notice and opportunity for other parties to take over the claim. o

Note, onduly 1, 2002, the City of Newport:Beach filed the Skin Cancer Présumption for - .. -
Lg’eguara's test-claim (01-TC-27). If an-affected staté-dgency or interested party:finds that the
tssues here are similar to 01-TC-27, a written statement may-be submittedito the: Comrmssmn

responslble for. aubmlttmg propp_ ecj p Am aﬁd gutde]mes Ior re1mbursmg all ehgt,ble local
entities.” All interested parties and aft‘ectod étate agencies will be gwen an opportumty to
comment on the claunant 8 proposal before comlderatlon and adoptlon by the Commission,

Finally, the’ Comrhission Is reqmrod to adopt 8 stateW1de cost esttmate of the retmbursabls state- ;
* mandated program within 12 months of receipt of 4t amended tést claim. This deac‘ﬂme ay be
extended for up to six rhonths upon’ tho requést of-either the ¢laimant or the Coniinission.

Please contact Nancy Patton at (916) 323 8217 if you have any questmns

ot

Enclosure: Cooy of Test Claim

I .
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Original List Date: 3/12/2003

.at Updated; oo R
stPrint Date: 03/12/2008
Clalm Niimbet: = 02-TC-18

lssua: Lifeguard Skin Cancer Presumpticn (K-14)

w

TO ALL PARTIES AND INTERESTED PARTIES: .
Each commission malling list Is continuously .updated as requesta are received to Include or remove any. party or: parson

Malling Information: Completeness Datsrmipation
_Malling List

on the malling list. A current malling® It i ‘provided With commission carespendsnce, and a copy of the current malllng
list is avallable upon raquast at any time. Except as provided otherwise by commission nule, when a party or Interested -
party files any written materlal with the commiisalon concaming a clalm, It shall simyltansously sere a.copy. of the wrltten
material on the pertles and Intsrastad partles to the claim identified on the ma[llng list provided by the. Gnmminsion (Cal

Coda Rags., tit, 2 §1181.2)

3 n!sr.... S Ea

Mr. Kelth B. Pataersan
SixTen & Assoclates

5252 Balboa Avenus, Sulte 807
San Disga,.CA 82117 -

Claimant ﬁépresen‘taﬁ#e' i

Tel:

(858) 514-8605

ax:- - (85B) 514-8645

(©918) 727-1734

Ma. Cheryl Miller Claimant _ -
Santa Manica Community College District ., Tel:  (310) 4344221 .
1800 Pico Bhd,
Santa Monica, CA §0405-1628 . .. - Fax:--—+(310) 4344256 -

.w. Caral Berg - - R

~ Education -Mandated Cost Natwork Tel:  (016) 446-75;17 : -
1121 L Street; Suite 1080 .
Sacramento. CA 85814 Fax:  (916) 4468-2011
M. == Mlnnay _ ) — — ~—
Specior, Middlston, Youn’g & Mlnney. LLP Tel: (916) 646:1400 .
7 Park Center Drve
Sacramento, CA 85825 Fax:  (916) 646-1300

" Ms. Rarmeet Barkschat -~ -~ i

Mandate Resource Sanices Tel: (846) 727-1350"
5325 Etkhom Biwd, #307
Secramento, CA 95842 Fax:

- Ms. Sendy Reynpolds™ " " 7 T
Reynolds Consuiting Group, lnc

P.0O. Box 887
Sun City, CA 92588

Papgs: 1

" Tel:

Fax:
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(909) 672-9684
{909) 672-9963




11130 Sun Center Drive, Silte 100

Page: 2
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Ranchoe Cordova, GA g5870 i ) A Fax: (916) 669-08.59:“ ‘
Ms. Annefte Chinn ,':'LI - l
. Cost Resowery Systams o
. . Tel; 38- oo
705-2 East Bldwell Streat, #254 o (B16)8sBTe01 -
Folsom, CA 95630 Fax:  (916) 930-7801
—Mr, Steve Shields St ~ AT SRR DUy
Shlelds Gonsulting: Groug, Int. T gt e ’ ‘
e N Tel: . (916) 454-7310..
1636 3G siigst [ B :
Secrafisiito, CA 85816 PR (Y S
LTI VP S C T I VLI - T L ST T L a Lo . .
W Atfur Fallcowltz _ e
San Diego,Unified School Distret . Tel - (B18)725:75865 -
4100 Normal Strest, Roor 3159~ * '
San Diego, CA 02103-8363 Fax: (819) 725-7569
- Ms, Bath Hunter
Centratlon, nc. Tel:- - (868)481:2842
8316 Red Oak Streat Sui’te 101 ' . L
Rancho Cucamonga, CA 81730 S Fax:  (868)481-5383"
Mr. Michael Havey -
SIEtB Contmﬂer's Ofﬁca (B‘Da) ” - - = Tals ,(918) 4458767 - i
Division of Accounting & Reporting o
3301 C Strest, Suite 500 Fax:  (916) 3234807
Sacramento, CA 85818
Mr. Gereld Shaifon s
Califomia Department of Education (E-08) Tol:  (918) 446-0554 ’
Fiscal and Administrative Services.Divsion S
1430 N Strest, Sulte 2213 Fax: (916) 327-8308
Sacramento, CA 856814
ViRl Giander—— ————— A
~ Department of Finance (A-15) Tol:  (916) 4458913 A
915 L Street, 8th Floor K
Sacramanto, CA 95814 0 2 Fax: (918) 327-0225
- S_u_sva‘n T — _ e . s
Department of FInance (A-15) Tal: (918) 445-3274
915 L Street, Sulte 1180 _
Sacramento, CA 25814 Fax: (918) 324-4883
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DEPARTMENT OF - . ' . ¥ . BRAY Davie, GOVERNOR
.‘-anﬂ“""FllN ANE : :A - : 7 915 L BTREET N SancRAMENTO DA R 958)4:3706 B www.DDF.04.GDV
May 12, 2003
| S { RECEIVED
Ms. Paula Higashi : : o :
Exacutive Director. ) _ MAY 15 263
Commissicn on State Mandates
980 Ninth Street, Suite 300 1 COMMISEION ON
Sacramento, CA 95814 S STATE MANDATES |

Dear Ms. Higashi:

As requested in your letter of March 12, 2003, the Department of Finance has revlewed the test

_claim submitted by the Santa Monica Community Coliege District (claimant) askmg the .

Commission to determine whether specified costs incurred under Chapter No. 848, Statutes of
2001, (AB 663, Vargas) are reimbursable state mandated costs (Claim No. CSM-02-TC-16 -
"Lh'eguard Skin Cancer Presumption (K-14)"). Commencing with page 8, of the test claim,
claimant has identified the following new duties, which it asserts are reimbursable state
mandates:

‘e Increased workload associated with the development and periodic revision of policies and

procedures for the handling of workers’ compensation claims related to the contraction of
skin cancer for lifeguards.

Increased workers' compensation claims for skin cancer in fifeguards.
Increased workers’ compensation insurance coverage for lifeguards.
Increased requirements for physical examinations prior to employment
Increased fraining to prevent the contraction of skin cancer.

As the resu_lt of our review, we have concluded that these statutes may have resulted in the
following new state mandated program:

» Increased workers' compensation claims for skin cancer in lifeguards.

This new program may have resulted in establishing a presumption that the contraction of skin
cancer occurring during the employss's service period arose out of and in the course of
employment. This finding is consistent with our comments in the initial response to Claim No.
CSM-01-TC-27, a similar claim filed by the City of Newport Beach. This claim, however, goes
bayond CSM-01-TC-27 by asserting additional duties related to this mandate. We do not
concur that the following ¢onstitute a new state mandated program or reimbursable mandate; |

» Increased workioad associated with the development and periodic ravision of policies and

procedures for the handling of workers' compensation claims related to the contraction of
skin cancer for lifeguards.

o . Increased requirements for physical examinations prior to employment.
Increased training to prevent the contraction of skin cancer.
Increased workers’ compensation insurance coverage for lifeguards.
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Although these programs are involved in the screening and protection of employees related to .
. the contraction of skin cancer, the statutes cited in this claim do not require these dutles and,

therefore, these programs cannot be considered state reimbursable mandates as specified

within this claim. S

As required by the Commission's regulations, ws are including a "Proof of Service” indicating
that the parties included on the mailing list which accompanied your March 12, 2003 letter have
been provided with copies of this letter via either United States Mail or, in the case of other state
agencies, Interagency Mail Service. :

if you have any questions regarding this letter, please contact Jennifer Osborn, Principal
Program Budget Analyst at (916) 445-8913 or Keith Gmeinder, state mandates clalms
coordinator for the Department of Finance, at-{916) 445-8913.

Sincerely,

S. Calvin Smith

Program Budget Manager

Attachments
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] . | Attachment A

DECLARATION OF JENNIFER OSBORN
DEPARTMENT OF FINANCE
CLAIM NO, CSM-02-TC-16

- _h e Cae [ . T, :;_ Coa T -4 ~, - Coer
1. I am: currently employed by the Stete cf Callfcmie Department of Flnance (Finence), am - -
familiar with the duties of Flnance and am authorized to make this declaration*on bighalf - -
cf anance L
2. We concur -that the eectlons relevent tc thig’ clalm are accuretely quoted in the teet clelm )
‘ submitted* by claimants end therefore we dc not restate 'them ln thIs ’declaratlcn* : '
"o B IR HE
| certify under penelty of perjury thet.the fadts eet forth in the fcregclng aré triie and ccrrect cf
my own knowledge except as to the matters therein stated as information or belief and, as to-
those matters, | believe them to be true.

at Sacramento, CA Jennifer Osborn

@ STt Quuuigien.
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PROOF OF SERVICE

Test Claim Name;
Test Claim Number: CSM-02-TC-16

[, the undersigned, declare as follows:

Lifeguard Skin Cancer Presumption (K-14)

| am employed in the County of Sacramento; Stata of California, | am 18 years of a 'ﬂe or older

and not:a party to-the within entitled cause; my business address is 915 L Strest 8

Sacramento, CA:. 95814, : R

B

Floor

e T
e

on May 12, 2003, | served the attached recommendation of the Department of F|nence in sald
cause, by. facslmlle to the Commission on State; Mandates and by placing a true copy:thereof:
(1) to. claimants.- and. nenstateagenmesenclesed -in-a- sealed-envelepe—mth—pestage-thereon fully
prepaid In the United States Mail at Sacramento, Cailfornia; and (2) to state agencies in the
normal pickup location, at 915 L Sireet,.8th Floor for Interagency MEII Sarvice, addressed as

follows -

A-16

Ms, Paula Higashi, Executive Director
Commission on State Mandates

880 Ninth Street, Suite 300
Sacramento, CA 85814

Facsimile No. 445-0278

B-29

Legislative Analyst's Office
Aftention Marianne O'Malley
925 L Street, Suite 1000
Sacramento, CA 95814

Mr, Keith B. Petersen

SixTen & Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

Mr. Paul Minney :

Spector, Middlston, Young and Minney, LLP
7 Park Center Dr.

Sacramento, CA 25825

Ms. Harmet Barkschat
Mandate Resource Services
5325 Elkhorn Blvd. #307
Sacramento, CA 85824

Mr. Steve Smith

Mandated Cost Systems, Inc.
11130 Sun Center Drive, Suite 100
Rancho Cordova, .CA 95670

B-8

State Controlier's Office

Division of Accounting & Reporting
Attention: William Ashby

3301 C Street, Room 500
‘Sacramento, CA 95816

Santa Monica Community College District
1900 Pico Bivd..

Santa Monica, CA 90405-1628

Ms. Cheryl Miller

Santa Monica Community College District
1900 Pico Blvd.

Santa Monica, CA 90405-1628

Dr. Carol Berg

Education Mandated Cost Network
4121 L Street, Suite 1060
Sacramento, CA 85814

Ms. Sandy Reynolds

Reynolds Consulting Group, Inc.
P.O. Box 987

Sun City, CA 22588

Ms. Annette Chinn

Cost Recovery Systems

705-2 East Bidwell Street, #294
Folsom, CA 95630 o
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"Mr. Steve Shields' ' " Mr. Arthur Palkowitz

Shislds Consulting Group, Inc.  San Diego Unified School District
1536 36th Street : 4100 Normal Street, Room 3159
Sacramento, CA 958168 San Diego, CA 92103-8363

Mr. Michael Havey Ms. Beth Hunter

State Controller's Office (B-08) Centration, Inc.

Division of Accounting and Reporting 8316 Red Oak Street, Suite 101

3301 C Street, Suite 500 Rancho Cucamonga, CA 91730
Sacramento, CA 95816 _

" Mr. Gerald Shelton

---California-Department-ef-Educatienn-(E-DB)—--—-----——---—-------—~--~--»-------‘- S ——————— i e
Fiscal and Administrative Services Division
1430 N Street, Suite 2213
Sacramento, CA 95814

I declare under penalty of perjury under the laws of the State of California that the foregoing is
true and correct, and that this declaration was exscuted on May 12, 2003 at Sacramento,

California.
sy Dfoiie

/\llary‘fatorre
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'SikTen and Associates @~ P00
Mandate Relmbursement Serwces -

§H B. PETE “"'siéh‘l MpA, 1D, Plgdident * . Telephone: (858) 514-8505
2 Balboa'AVahus, Silte807. .. : . . . Fax.. . {858)514-8645
San Diego, CA92117 o _ - E-Mail: Kbpsixten@aol.com
' L h-éis'i.a SRR e S " B LA
June g,“20{_):‘3_.-;1}-,‘_L .J‘;'A,_"__T- o _!‘ :
Paula H|gash|,\,|,=.xecutwe checter S L P .IUN 1 32333
Commission,on State Mandates B SU R ION 5 N b
U.S. Bank Plaza Building . . R L e
980 Ninth Strest; Suite. 300 T ;;,ﬂ?MMM~.
Sacramento, California 95814 U S e e e vapc .
Re: Test C'Iﬁlm DZ?TC‘18 wetit el R T I S TR O
Santa Monica Communlty College Dlstnct N
Li inC -

Dear Ms. Higashi:

" { have received the comments of the Department of Fmance ¢ DOF“) dated May 12
. 2003, to which { now- respond on behalf of: the testclanmant e O

M P ‘; h’:l

Although none of the object:ons generated by DOF are mcluded tn the stetutory
exceptions set forth in Government Code Section 175586, the objectlons stated
addltlonally fail for. the fellowmg reasqns S TR i

; H g _..:r,-_ﬂ'ﬂ . ...1 fiorh ’l‘ ) foer .‘.,,.‘..; e s s -
Test clalmant ebjects to the Comments, of the DCDF AR total as belng Iegally lncompetent :
and move that they be exciuded from the record. Title 2, California Code of-. v
Regulations, Section 1183.02(d) requnres that any:

Pt TNEUCITEY T R Lo s s R L AR S TR
... written responss, opposntlon or recommendatlons and supportlng
documentatlon shall be signed at the end of the.document;.under.penalty -
of perjury by an authorized representative of the state agency, with the
declaration that it is true and-complete.to the best of the representatwe s '
personal: knowlegge or mformatlon and balief.™ en

' 1 r-.' - »-"-"':‘1].‘

T E PRI P

The DOF comments do not comply thh thls essenttel requnrement
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Ms. Paula Higashi, Executive Director ‘
June 9, 2003.. T

DOF concurs that the test claim statutes may have resulted in a new state mandated
program for increased womers compensation claims for skin cancer in lifeguards,

DOF disagrees that the test clalm statutes have resulted in a new state mandated
program for (1) increased workload associated with the developtnent and penodlc
revision of policies-and-procedures-related-to-those-increased workers compansation

. claims, (2) increased requirements for physical examinations prior to employment (3)
increased trammg to prevent the contraction of skin cancer, and (4) increased workers”
compensation insurance coverage for lifeguards.

This response will not address items (1) or (3) as they are implicit actlvmes whlch result
-from the new mandate.

Subdivision (¢) of Labor Code Section 3212.11 provides:

“Skin céncar so developing or mariifesting itself in these cases shall not be
. attributed to any disease existing prior to that development or
mamfestatlon :

‘The practical application of this new statute is that an applicant for amployment could
already have skin cancer at the time of his or her application and, if hired, would benefit
not only from the work-caused presumption, but alse from the prohibition against raising
the pre-existing condition as a defense. It is a reasonable precaution for these job
applicants to'be given physical exammatlons prior to employment to screen out this
possible scenario. .

crease ! C i 0
Tha test clalm seeks relmbursemant for: |
“In lieu of the additional cost of clalms caused by skin cancer of |ts

I:feguard amployees, to pay the additional costs of insurance premiurns
covering those injuries pursuant to Labor Code Section 3212. 111

! Test Claim, Page 8, Line 18 through Page 7, Line 2.
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e B - Ms Paula H|gaeh| Execuﬂve Director::
c Juneg 2003»'

N R
While admitting that the test claim legislation may have resulted in a nsw 'etate" f
mandated program for paying the cost of increased workers’ compensation claims, the
DOF disagrees that, “in fieu of the costs of those increased claims, these costs may
best be paid through increased costs of insurance against those increased claims. - If:th' e
costs of those.claims are reimbursable, then. the costs. ef insuring against those, ciaums I8, L
also reimbursable. Workers' eempeneatlen msurance lsLa reeeoneble method of e e
msurence risk manegement Y N PO

I G . e 5

The- fespense of-the-DOF eheuld be 1gnered as IegallyﬂneempetenHer—ite—fellure tc
comply with Section 1183.02 of Tutle 5 Callforma Code of Reguletrone and lte respunse
is legalily and factually indorract: = ¢\« ~

CERTIFICATION L .
| certify by my e|gneture belew under penalty of perjury, that the statements made in
this document are true and complete to: the best ‘of my owri personel knowledge or’
information and belief. - - , L e

Sincersly, T ‘- TR

Keith B, Patersen

C:  Per Mailing List Attached
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Original List Date: 3712/2003

Malfing Information: Other
Last Updated:-- - |

-List.Print-Bate: .. - - ..04”7,2003 ' h . Mailing List
Claim Number:  02-TG-6 : - : .

Issue: Llfaguard Skirr. Cancar Presumption (K~14)

ro ALtPARTIES“RND}NTERESTED PARTIEST " -+ v et vt o

Each commigslon maliing it Ie continuously updatad as: requests are recehed to° Ingliiids or remove ‘any party orparson
an the malling list. A curment mailing list Is prévided with cormission comespondence; and acopy of the curent: mailing
ist is available upon raquest at any time. .Except ag provided otherwise by commission.rule; when a. party. or interasted
party fles any written material with the commisslon conceming a cleim, It shall simultaneously sene a cepy of the written
material-on the parties and.interssted: partlea to the, claim Identifiad on the mailingllst PI'OVidBd by the commission. (Cal.
Code Regs,, tit. 2, §1181.2.} S . e .
“Mr. Kalth B, Patarsen
SixTen & Associatas

5252 Balboa Avanua, Suite 807
San Diegs, CA 82117

. Claimanﬁaprantatl_,ve_ e
Tel:  (858) 5148805

Fax:  (B58) 514-8845
Ms, CheyTMller 77— ————Chimant

Claimant :
Santa Monlca Community Cellege District _ . Tel: (310) 4344221
1900 Pico Biwd, : )

"Sdntg Monica, CA'80405-1628~ — 7 ™

e R (3 T0) 4384256

—5 el B e, e
Educetion Mandated Cost Network - CopT Tel: (©18) 4467517 ¢ P S
1121 L Street, Sulte 1080 . N

Sacramento, CA 95814

Fax; {916) 445-2011

— M Paul Minnsy
Spector, Middleton, Young & Minnay, LLP

7 Park Center Driva
~Sacramento, CA 25825

Tel: (916) 846-1400
Fax:  (918) 646-1300

— Ws, Harmeet Barkschat
Mandate Resource Senvices

53258 Elkhom Bivd. #307
Sacrarnento, CA ©5842

Tel:  (916) 727-1350

Fax: (918) 727-1734

Ms. Sandy Reynclds

Reynolds Consulting Group, inc.
P.0. Box 987 :
Sun City, CA 92588 ' Fex:  (BDB) 872-2883

Tak: (©08) 672-82884

Page: 1
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™r. Stgve Smith
Mandeted Cost Systams, Inc,

Page: 2
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Tel:  (916) 668-0888
11130 Sun Center Drive; Suite 100 .
Rancho Cordova, CA 95670 Fax:  (916) 669-08B9
.Annette Chinn _
Cost Recovery Systems Tel:  (918) 839-7901
705-2 East Bidwell Strest, #284 :
Folsom, CA 95630 Fax: ~ (916) 838-7801
Mr. Steve Shislds _ T
Shlelds Consulting Group, Inc. TUUEE p (916) 454-7310
1536 36th Strest
Sacramento, CA 95818 Fax: (918) 454-7312
Mr. Arthur Pelkowltz
San Diego Unified School District Teal: (619) 725-7565
4100 Norma! Strest, Room 3158
San Diego, CA 82103-8363 Fex: (8189) 725-7568
Mr. Michael Havey
State Controliers Office (B-0B) Tal: (916) 445-8757
Divisicn of Accounting & Reporting
3301 C Strest, Sulte 500 Fax:  (918) 323-4807
Sacramento, CA 85816

'-. Bath Hunter

gpritration, Inc. | Tel  (866) 481-2642
8316 Red Oak Strest, Suite 101
Rancho Cucamonga, CA 81730 Fax: (3@5) 481-5383
Wir. Gerald Shalton
Califomia Dapartment of Education (E-0B) ;

Tel: 916) 44
Fiscal and Administrative Sanices Division ° (316) 445-0554
1430 N Strest, Sulte 2213 ‘ Fax: {(918) 327-8306
Sacramento, CA 85814
Mr. Keith Gmelnder
Department of Finance (A-15)

Tal: B
815 L Street, 8th Floor o (B18) 4458913
Sacramento, CA 85814 Fax: (B16) 327-0225
Ms, Susan Geanacou
Department of Finance {A-15) .
915 L Strest, Sulta 1180 Tel:  (916) 445-3274
Sacramento, CA 85814 Fax: {916} 324-4888
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STATE OF CALIFORNIA » ‘ ' ARNoLD s EXHIBIT E

COMMISSION ON STATE MANDATES A
980 NINTH STREET, SUITE 300

£ ENTO, CA" B5814
l (918) 323-3682
FAATI18) 445-0278

E-mall: ceminfo@ osm.oa.gov

September 28, 2004

Mr. Keith Petersen

SixTen-and Associates

5252 Balboa Avenue, Suite 807
San Diego, CA 92117

And Affected State Agencies and Interested Parties (see enclosed mazlmg ll.s'r)

Re:  Lifeguard Skin Cancer Presuraption (K-14); 02-TC-16 -
Santa Monica Community College District, Claimant
Statutes 2001, Chapter 846 (AB 663)

Labor Code Section 3212 11

* Dear Mr. Petersen:
The draft staff analysis for this test claim is enclosed for your revisw and comment, .
Written Comments -

Any party or mterested person may file written comments on the draft staff analyms by -
October 18,2004, You are advised that the Commission’s regulafions require comments filed
with the Commission to be simultaneously served on other interested parties on the meiling list,

. and to be accompanied by a proof of service on those parties. If you would like to request an
extension of time to file commerits, please refer to section 1183.01, subdivision (c)(1), of the
Commission’s regulations.

Hearing

This test claim is set for hearing November 18, 2004, at 9:30 a.m. in Room 126 of the State
Capitol, Sacramento, California. The final staff analysis will be issued on or about

October 28, 2004. Please let us know in advance if you or a representative of your agency will
testify at the hearing, and if other witnesses will appear. If you would like to request

postponement of the hearing, please refer to section 1183.01, subdivision (c)(2), of the
Commission’s regulations.

Please contact Katherine Tokarski, Commission Counsel, at (916) 323-3562 if you have any
questions. :

Sincerely,

._;f

PAULA HIGASHI
Bxecutive Director

Enc.
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Hearing Date; November 18, 2004 : 1
Y: \MANDA‘I‘ES\2002\tc\02—tc~1 6\IC\tedraftsa.doc

 TTEM ___
TEST CLAIM
DRAFT STAFF ANALYSIS

Labor Code Sectibn3212.11°
Statirfes 2001, Chapter 846 (AB 663)
Lifeguard Skin Cancer Presamptwn K .14). (02-TC_16)
Santa Monica Com.mumty College DlStl'th, Clmmant o

i

EXECUTIVE SUl\’ﬂ\lARY R .
The Execuﬁve Summary wﬂl be mcluded w11:h the Final Staff Analysxs -

B l

TN - K 141 Test Claim 02-TC-16, Draft Staff Analysis




. STAFF ANALYSIS

- Claimant .
Santa Monica Community College District i
Chronology w ‘7.-‘?.
02/27/03 ~ Commission receives test claim- ﬁlmg . EE
03/12/03 . Commission staff determines test claJm is complete and requests comments
04/16/03 - Department of Finance requests a, one-month _extension of time for comments
.04/17/03 Commission staff grants the extension of time .~ | o
05/15/03  Department B'f—lw'{ﬁéﬁc?e‘ﬁié; réspop_s,g 1:—0—’;est clgm
06/13/03. Claimant files response to Department of Fmence comments
Background '

e

On July 1, 2002, the Commission recewed a test clalm ﬁlmg on behalf of cleimant, Clty of
Newport Beach, entitled: Skin Cancér Presuinption for Liféenards (01-TC:27), On *
February 27, 2003, the Commission received a test claim filing, Lifeguard Skin Cancer
Presumption (K-14) (02-TC-16), on behalf of claimant Santa Monica Community College
District. Although the same statutory provision is involved, these two test claims were not
copsolidated. Both test claims address an evidentiary presumption given to state and local
lifeguards in worlters’ compensation cages, Normally, before an employer is liable for payment 0 :
of workers’ compensation benefits, the employee must show that the injury arose out of and in
‘the course of employment, and that the injury was proximately caused by the employment. The

burden oflpreof is usually on the employee to show proximats canse by a preponderanee of the

evidence.

The Legislature eased the burden of proving industrial causation for certain g ublic employees,
primarily fire and safety personnel, by establishing a series of presumptions.* The courts have
described the rebuttable presumption as follows: “Where facts are proven givingrisetoa =’
presumption ..., the burden of proof shifts to the party, against whom it operates [i.e., the
employer], to prove the nonexistence of the presumed fact, to wit, an industrial relationship.”
(Zipton v. Workers' Compensation Appeals Board (1990) 218 Cal.App.3d 980, 988, fn. 4.)

In 2001, the Legislature passed Assembly Bill 663, adding section 3212.11 to the Labor Code.
For the first time, publicly-employed lifeguards were granted a rebuttable presumption that skin

.cancer developing or manifesting dm'mg or for a defined period immediately following
employment “shall be presumed to arise out of and in the course of employment.” Under the
statute, the employer may offer evidence disputing the presumption.

L1 gbor Code sections 3202.5 and 3600. Labor Code section 3202.5 defines preponderance of
.the evidence as such evidence, “when weighed with that opposed to it, has mote convineing
force and the greater probability of truth. When weighing the evidence, the test is not the
relative number of witnesses, but the relative convincing force of the evidence.” . _

2 Qee, Labor Code sections 3212, 3212.1 —3212.7, and 3213.

149" Test Claim 02-TC-16, Draft Staff Analysis
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Claimant’s Posltmn .

The claimant contends that the test cla:m Ieglslatlon constitutés a reimbursable’ state maudated
program for’ “K-14 school districts within {hé méaning of article XIII B, section 6 ofthe
Californid Constltutlon énd Governmeént Codé sectmn 17514 The: cla:mant asserts the
following: '

[The test claJm legmlatmn] mand.ated costs relmbursable by the state for school
districts and commumty college dlstncts to pay increased worker’ 'S compensaﬁon
claims of prémiums for lifegiiards as & ‘Tésulf of thie néw presumption'that skid
canger developing or manifesfing ifself during employment arose out 6f of in the
cottrse of émployment rd the proh1b1t10n frath claiming the injiity may be

. attnbuted to.a pre- existing: dxsease or condition.® ... . ...

The claimant further argues that the test claJm leglslaﬁon newly reqmres the followmg actlwtxes
or costs: , .

s develop and update policies and 'procédures for handling lifeguard workers’
compensation claims alleging skin cancer arising from his or her employment;

» all of the costs associated with payment of the claims caused by the shifting of
the burden of proof and by the prohibition of the nse of apre-existing
condition defense, or payment of the additional costs-of insurance premiums
to cover such claims.

. physlcal examinations to screen lifeguard apphca.nts far pre-ex:stmg sk.m
cancer;:.,

* training hfeguards to take precauttonary messures to prevent skm cancer on
the job.

State Agency’s Posmon

The Department of Finance filed comments dated May 12 2003 concluding that the test claim
legislation may create a reimbursable state-maridated program for increased workers®
compensation claims for skin cancer in lifeguards. However, the Department of Finance

disputes.any. adchtmna.l duties identified by the clau:nant on the. grounds that-the test claim statute
does not expressly require them

Discussion

The courts have found that artxcle X1 B section 6.of the. California Constitution® recogmzcs the
state constitutional restrictions on the powers of local govemment to tax and spend.” “Its

3 Test Claim, page 2.

¢ Article XIII B; »section 6 provides: “Whenever the Legislature or any state agency mandates 8
new program or higher level of service on any local government, the state shall provide:a
subvention of funds fo reimburse such local government for the costs of such program or -
increased level of service, except that the Legislature may, but need not, provide such subventlon
of funds for the followmg mandates: (a) Leg151at1ve mendates réquested by the local agency
affected; (b) Legislation defining 2 new crime or changmg an existing definition of a crime; or

143 Test Claim 02-TC-16, Draft Staff Analysis




purpose is to preolude the state from shjfﬁ.ng ﬁnanclal responsibility for carrying out :
governmental functions to locel egencies, which are 'ill equipped’ to assumg increased financial
respons1b1lmes because of the taxing and spendmg hmJtatlons that-articles XI}I AandXIII B
impose.” A test claim statute or executive order may impose & re1mbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task.” In addition, the required activity or task must be new, constituting & “new pro am,” or it
must create & “thher level of semce" over the prewously reqmred level of service.

The courts have deﬁ.ned a “prqgr&m“ sub_]ect to- a.r‘acle XII[ B, sectlon 6, of the California
Constitution, as one that carries qut. T.he govemmental functlon of. provxdmg public services, or a
law that imposes unique requirements on local agencies or school districts to unplement a state
policy, but does not apply generally to all res1dents and entltles m the state -To determine 1f the .

with the le%al requiterients in sffect mmedlately before the enactment of the test claim’

legislation.”” A “higher level of service” occurs when the new “requirements were mtended to
provide en enhanced service-to the public.”:!

Finally, the newly reqidred activity or mcreased level of setvice must impose costs méndated by
the state.'? o

The Commission is vestéd with' excluslve authonty o ad_]udlcate dlsputes over the existence of
state- mandated programs within'the méaning of article XIII B, sectich 6. In making its

_ (c) Legislative mandates enacted prior to January 1, 1575 or execﬁtive orders or regulations
initially implementing legislation enacted pnor to January 1, 1975. »

3 Department of Finance v. Commission on State Mandates (Kern Hzgh School Dzsr ) (2003) 30
Cal.4th 727, 735,

¢ County of San Diegg.v. State afCazifamm (1997) 15 Cal.4th 68, 81.
L Long Beach Umﬁed School Dist. W State of Gahforma (1990) 225 Cal App.3d 155; 174.

¥ San Diego Unified School Dist.y, Commission on Staré ‘Muandates (2004) 33 Cal.4th 859 878

(San Diego Unified Séhool Dist.); Licia Map Urified School District v. Honig (1988) 44 Cal, id
830, 835-836 (Lucia Mar).

% San Diego Unified School Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in

County of Los-Angeles v. State of Caly"orma (1987) 43 Cal:3d 46, 56; Lucia Mar, supra, 44 -
Cal.3d 830, 835))

10 San Dlego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835.

" San Dz:ego Unified School Dist., supra, 33 Cal.4th 859, 878.

12 County of Frésiic v. State of Califoriia (1991)'53 Cel.3d 482, 487; County of Sorioma v.
Commission on State Mandates:(2000) 84 Cel. App.4th 1265 1284 (County of Sonoma)
Govemment Code sections 17514 and 17556. '

13 Kznlaw v. State of Calg"omza (1991) 54 Cal 3d 326, 331 334 ‘Government Code sectmns o
17551, 17552. _ _

2
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decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an

“equltable remedy to cure the percewed unfairness resulting from pohtlcal decrslons on fundmg_
pnontres

T

Issuel: Is the test claim législation subJect to arhcle XIII B, section 6 of the
California Constitiition?

Staff finds that the test claim leglslatlon is not subj ect to arhcle XTI B, section 6'of the
California Constitution becausé it-do8s not mandate & new program or higher level of semce on
school districts wrthm the mieaning’ of article XIII B,'séction 6. ' :

Labor Code seotlon 3212 11, BS added by Stafiries 2001, _chepter 846, prov1des .

This section applies to both of the following: (a) active lifeguards employed by a
city, county, city and county, district, or other-public or municipal corporation or
political subdivision, and (b) active state lifeguards employed by the Department .
of Parles and Recreation. The term * “injury,” as used in this division, includes skin
cancer that develops or mamfests 1tself durjng the penod of the hfeguard' _
employment,. The compensatron awarded for thaf | injury shall mclude full hospital,
surgical, and medical treatment, disability mdemmty, ahd death beneﬁts as
provided by the provisions of this d1vrsron

Skin cancer so developing or manifesting itself shall be presumed to-arise out of

and in the course of the employment This presumptron is drsputable and may be

controverted by other gvidence, buf unless so controveried, the appeals board

shall find in accordance with it. This presumption shall be extended to a lifeguard

following terfnifation of Eefvice ford period of tliree calentar monthis for each

full year of the reqiisite service, but not {6 excesd 60 months in-any crrcumstauce
' commencmg w1th the last date actua]ly worked in‘the specr.ﬁed capaclty

Skin cancer so developmg or mamfestmg 1tselfm these cases sha]l not be
aitributed to any disease existing prior to that development or manifestation.

This section shall only apply to lifeguards employed for more than three
consecutive months ina calendar year.

The claimant éontends that the test clalm legmlatron eons’amtes anew program or lngher level of
service: . :

Prior fo 1975 “there wis ho statute codé sectron or fegulation that created -1
presumptmn that skin cancer developmg or mmufesung itself on lifeguirds arose
out of or in the course of their employment with'the district. Nor was there any -

statute, code section, or regulation which prohrblted such skin cancer ﬁom being™
attributed to a pre-exrshng disease or condition.*?

Although it is trug that the légal presumption iri favor of the lifeguard employee is new to the
2001 law, the claimant reads requirements into Labor Code section 3212.11, which, by the plain

T

5 County of Sonoma, supra, 84 Cal.App.4th 1265 1280, citing C'lty df San Jose v. State of
California (1996) 45 Cal. App.4th 1802, 1817. .

15 Test Claim, page 3.
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meaning of thie statute, are not thers. Nothing in the statute mandates public employers of

lifeguards t6 ‘develop policies and procédures to-handle hfeguard workeérs’ compensation claims. ’ ,

Nothing in the language of Labor Code section 3212.1] requires a pre-employment physical
exam for lifeguards, nor requires the employer o offer training on skin caneer prevention.
While all of these “new activities” may be prudent, they &re soiely undertaken at the discretion
of the employmg agency, and are not mandated by the state,

Labor. Code seption ; 3208, as l,ast amended in 1971, spec1ﬁes that for the | purposes of workers
oompensatlon., “Injury’ includes any injury or dxsease arising-out of the employment,”
[Emphasis added.] Assembly ] B111 663’s sponsor, the California Independent Public Employees
-Leg:lslatwe Counsel stated that gince 1985, bne-ﬂ:urd of the 30 C1ty of San D1ego hfoguards who

a successful workers” compensatlon claim: for an on-the-Job m_]ury fro::u skm cancer predates the .

2001 enactment of Labor. Cede section 3212 il.

The express language of Labor Code seotxon 3212 11 does. not nnpoae any state-mandated
requirements on school dia“fncta Rather, the deelsmn to daspute ‘this type of wotkers®
compensation Sldif and prove 1 that the injury is Hon-indiistiial remam'.é‘enhrely with the local
agency. The plain language ‘5f Labot Code section 3212 11 states that the’ “ptesumptlon is "~

disputeble and mdy be controverted by other evidence ..." ‘[Emphasis added.]

Under the rules’of statutory construotlon, when the statutory Ianguage is plain, ds the statute i is
here, the court is req'uued 1o eiiforce the statute accordmg to 1ts ferms. The Cahforma Supreme
Court determined that ,' B K

In statutory oonsu'ucp,on eases our fundamental taak isto aseertam the mtent of
the lawmakers so as to. effectuate the purpoge. of the statute We begin by ...
exammmg the statutory Jangua,ge -giving the word.a thexr usuel and ord.mary
meaning, Ifthe terms of the statute are unamblguous, we presume the lawmakers
meant what thEy sard, a’od the plam mieaning of the 1anguage governs [Citeitiohis
omitted.]"’? '

Moreover, the court may not d13regard r enilargs the plain ptovrslons of g Statute, nor may it go
beyond the meaning of the words used when the words are Giear and imambiguotis. Thus, the
court is pro]:ubxted irom writing:into g statute, by mlphoatlon, express requirements that the
Legislature 1tse1f has not seen fitto plaoe in the statute,'® Consistent with this pn.no1p1e the

e

section 6, and have not apphed seotlon 6as an equltabie remedy

lii'

A stnot eonstructron of sectmon 6 is in keeping with the rules of oonatltutlonal
interpretation, which, require that conaututronal hm.uauop.s, and: reatncuons om
legislative power “are {0 be construed strictly, and arg not to be extended to

.....

mclude matters not eovered by the languago used.” [C1tatlons ormtted ][“Under

= i . . . iR

~

16 Senate Rules Committee, Office of Senate Floor Analyses, 3d reading analysis of Assembly
Bill No. 663 (2001-2002 Reg,. Ses_s:), page 4, September 7,2001,

17 Estate of Griswald (2001) 25 Cal 4th 904, 910-911.
'8 Whitcomb v. California Employment Commission (1944) 24 Cel 2d 753, 757.
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our form of government, policymaking authority is vested in the Legislature, and. -

. neither arguments-as to. the wisdom of an enactment nor. qubstlons as to the
motivation of the Législaturs can serve to-invalidate partlcular leglslatwn 7o
Under these principles, there is no basis for applying section 6 &s.an equitable
remedy to cure the perceived unfm.mess resultmg from polmcal d.BCISIDDS on
fundmg pO[ICIBS 1 L

This is further"supported by the Cahforma Supreme Court’s demswn in Kern Hzgh School D:.s‘r 20
In Kern High School Dist,, the court considered the mearing of the ferm “state mandate“ as it
appears in:article XTI B; section 6 of the California Gonstitition.. The court: rev1ewed the ballot
materials for article XII B, which provided that “astate miandate: compnses somethmg that:ai.
local govemmentﬁenutyds tequired on forced to do, ' 2! The ballot summary by the Legislative
Analyst further defined “state mandates” as “requ:remenﬁ mposed on: local govemments by
legislation-or executive ordérs.” z

The court also revxewed and affirmed the holdmg of Czty ofMerced V. Srate of Cal y"omza (1984)
153 Cal.App.3d 977.2 The court stated the following: -

In CiZy of Merced the city was under no legal t:ompulsmn to resort to emment
doiniain-biit Wheh if elected to employ thaf Hidans of acqulmig propétty, its
obligatio t4"cortibensate for 108t buiness goodwill 'ves ﬂot a'eimbursable state
mandﬁ‘te ‘because the c1ty wasg not requzréd to. employ emment doﬁra’am m the ﬁ.rst
place, Here as well; ifa school district eleéis to partlmpate in'or cohtmue a
partlmpatmn in any underlymg volunrar;}; edutﬁhon-related ﬁmdecl program the”
district’s obligation to comply with the naticé it agendd réquirements télated t6

. that program does not constltute 8 rembxmsable state mandate ('E.mphasxs in-
original.)* - = _ L .

Thus, the Suprérie Court held a3 follows o Co

[Wle reject clalmants’ assert.‘.on that they have been legally compelled to incur
notice and agefida costs, and hence are entitled to Teithbursement frim the staté,
based merely upon the circumstance that notice and agenda provisions are
mendatery elements of education-related programs in which claimants have
participated; without regard towhether claimant's parncrpanon in the underlymg
program is voluntargz or compeﬂed [Emphasis added] :

" City of San Jose v. State of California (1996) 45 Cal.App.4th 1802, 1816-1817,
%% Kern High School Dist., supra, 30 Cal. 4th 727.

2 Id. at page 737.

2 Ibid.

2 Id. at page 743.

| ™ Ivid
. 2 Id. at page 731.
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The Supreme Court left undeéided whether 4 reimbursable’ state mandate “m1ght be found in'*
circumstances short of. legail compulmon—for example, if the staté were to i impose & substanﬁal .
penelty (mdapendent of the'} pro%mm ﬂmds at 1ssue) upon any local en’aty that declmed to "

participate in a given- program »

The decision of the Cilifbriiia Supréths Court i’ Kern Hzgh S’ahaal D:.s'r is relevaiit end it§
reasoning applies in this case. The Supreme Court explained, “the proper focus under & legal \
compulsich i mqmry is upcm tbe nature of the claimants’ partlmpatmn in the underlymg programs
themselves**" This; based-8a the« Suprcme Cotit’s idecision, the Commission must determme 1f

the underlymgrpmgram (m‘thls case, thefdeclsmnitonrablrt thc *presmnptmn that the cancer isan
industrial injutly) if a voluntary decision ’&ﬁ\'ﬁhe lqcalllevel ori§’ Iegally compelled by the staté. - As
‘indicated abgve, s school dastmctsfhre notflega]i? compelled by state {aw.to dispiite & workers?. - a
compensation ¢sse "The decisidh to htlgate sucti-Gases is tade at the- Iocal level and is‘ withini the .
discretion of the district. Thus, the employer’s burden to prove that the skifi Gancer 15 not ansmg' n
out of and in the course of employment i is:also not sta,tg-manda;ed o

Further, there is no evidence in the law or in the record that schiol d'istncts are prachcal]y
compelied by the state.throngh the mpeshtﬂpq of a substantial penalty to dispute such-cases. -
While it may be true. that dmt;ncts \;vﬂl incur, mcreased gpsts from: wprkers compensatwn claims
as a result of the test. c;,}zau.l;p_S Ieglslaitmn, alleged by the ¢laiment here, mcrea,sed costs alone are
not determinative of the msu:;‘whe ﬁe 1eg1plauon mposes a reimbursable’ state—ma.u,dated
program. The Cahforma SG.IP CPT ourt:hes repeatedly ruled that evidence of s additional costs
alone, even when: thqge FD'gﬁ E}ee:gt;d neces.‘s%z_ajry by: the local- agency% do notxresult ina
reimbursable state mqn ,pr‘qgam under artm e,)XIJI jB# segpon R S

'We recognize: that;x‘as ismiade mdlsputably ot from the language of thé

constitutional provision, local entities are not entitled to reimbursement for atl

increased costs mandated by state law, but only those costs: rasultng ﬁ:pm anew
' program or an mcreased level of service 1mposed upon them by the state,”®

Most recently in San Dzegp Umﬁed Scbqq{ ,Dfst supra 33 Cal Atk at.pprges 876 877 the Com‘t _
held:

Viewed togethm, these cases (Counry of Los Angeles, suprd, 43 Gal 3d 46, C‘zty
of Sacraniénio, wuprd, 50 ¢al.3d"51, and CityJof Richmond, supra, 64 Cal: App 4th
1190) illustrats the circumstance that siriplybecduse a state law ot order may
increase the costs borne by local government in providing services, this does not
necessarily establish that the law or order constitutes an increased or higher level
of the resulting “service to the public” under article XIII B, section 6, and
Government Code section 173 14. [Empha_.sis in origrinal..]_

28 Ihid.
27 Id. at page 743.

28 County of Los Angeles, supra, 43 Cal.3d at page 54; see also, Kern High SchooI Dist., supra,
30 Cal.4th at page 735.
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Pnor Test Claim Decxsmns on Cancer Pram:mnuons

In 1982, the Board of Control approved & test claim on Labor Code section 3212:1, &s ongmally |
_‘chapter 1568. (Fzrﬂﬁghter 5 C’ancer Presumpnon) The parameters and

increases in workers’ 'compensatmn premmm costs attnbutable to Labor Code section 3212.1,
The parameters and. gwde].mes also-aythorize: self-insured local agencies to receive . -
reimbursement for staff costs, mcludmg lggal counsel costs, in defending the section 3212.1
clau:ns, and beneﬂt costs mcludmg med;cal costs; 1Iawal expenses, permancnt dlsablhty beneﬁts

the employee 8 sumvors

In 1992, the Commission adopted a statement of decmlon approving & test-claimi on Labor Code
section 3212.1, as amended by Statutes 1980, , chapter 1171, (Cancer Eresumption —~ — Peace
Officers, CSM 4416 ). The parameters, and gmdehnes authonze reimbursement to local law ..
enforcement agencies that employ peace officers defined in Penal Code sections, 830 1 and'830.2
for the same costs approved in the Board of C0u1:r01 demsmn in the F zreﬁghter s Cancer
Presumption test claim.

However, prior Bogrd of Control é;ﬁa Commision'decisions are not conﬁ‘olliﬁg in this case.

Since 1953, the Califorfiis the California Supreme Court has held thiat the failure of 2 quasi-
judicial agency to consider prior decisions on the same subject is not a vislation of due process
and does not constitute an arbitrary action by the agency.” In Weiss v. State Board of
Equalization, the plaintiffs brought mandamus proceedings to review the refusal of the State
Board of Equalization to issue an off-sale beer and wine license at their premises. Plaintiffs
contended that the action of the board was arbitrary and unreasonable because the board granted
similar licenses to other businesses in the past. The California Supreme Court disagreed with the

plaintiffs’ contention and found that the board did not act arbitrarily. The Court stated, in
pertinent part, the following:

[P)laintiffs argument comes down to the contention that because the board may
have erroneously granted licenses to be used near the school in the past it must
continue its error and grant plainfiffs® application. That problem has been
discussed: Not only does due process permit omission of reasoned
administrative opinions but it probably also permits substantial deviation from
the principle of stare decisis. Like courts, agencies may overrule prior decisions

L or practlces and may initiate new policy or law through adjudication. (Emphasis
added.) 3

In 1989, the Attomey General’s Office issued an opinion, citing the Weiss case, agreeing that
claims previously approved by the Commiission have no precedcntml value. Rather, “[d]n .
agency may dxsregard its earlier decismn ‘provided that its action is nsither atbitrary nor

¥ Weiss v. State Board of Equaizzarmn (1953) 40 Cal.2d 772, T16-777. . _
% Id. at page 776. _ _ '
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unreasonable [o1tmg Weiss, supra, 40 Cal.2d. at 777] L thle oplmons ofthe Attomey Generalf‘ :
are not bmdmg they are.entitled t0. great weight?2 . - . .. Feos

Moreover, the’ mehts 6f & ¢laim ‘broughf inder article; XIIT B, sectlon 6 of thé'Califorsiia * - 3
Constitution, mist be ana]yzed md1v1dua]ly Co!mmjssmn decisions linder article XIT'B,”  °
section 6 are not arbm-ary oF unreistniblé as’ long 54 the décision: stncﬂy congttiiag the

. Constitution and the stanftory language of the test ‘oldim Bfﬂtl.ﬂ'.e ‘and’ does ot hpply sectmn 6 83 N i

i eqmtable remedy. The amalysm in thii% cast comphes with these prmclples parhcularly
-when recogniZing < ent Californi ‘*Suprema Courtdtatemetts o the issue ofvolunta.ry

versus compulsory proprams -~ diréction that the' Comithission miist now' follow, *I addztmn, the -
Commission followed this same analysis in its most recent decisions regardmg the issiié of
reimbursement for. cancer presumption. s _wgutes M R LT R:: D -

Accordingly, staff finds thit.the tast élaith’ legmlatlon is fiot subject to a.rtxcle XIII B, sectlon 6. of :
the California Constltuﬁoﬁ becHilgs the legxslatxon does not mandate a new prog;ra.m or higher
level of service on school chstncts

IS

CONCLUSION | T

Staff' coucludes that Labor-Code section 3212. 11, as added by-Statutes 2001 chapter 846 isnot -
subject to article XIII B, section 6 of the Cal1forma Consﬁtutlon becefluse it does not mandate a.
new program o:‘ h.lgher level of serwce on school dlstrmts _ .

i

31 72 Opinions of the Callforma Attumey Genera.l 173, 173 m (1989) .
32 pideout Hospital Foundation, Inc. v. County of Yuba (1992) 8 Cal. App 4th 214, 227

3 City of San Jose, supra, 45 Cal.App.4th at 1816-1817; County of Sonoma, supra, B4
Cal.App.4th 1264, 1280-1281.

3 Test claim Cancer Presumption for Law Enforcement and Fzreﬁghrers (01-TC-19) was denied
at the May 27, 2004 Commission hearing, and Cancer Presumption (K-14) (02-TC-15) was |
denied at the July 29, 2004 Comm:ssmn hearmg -
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THIRD READING

Bill No: AB 663
Author: vargas (D}, et al
Amended: 8/31/01 in Senate
Vote: 21 '

SENATE LABOR & INDUSTRIAL RELATIONS COMMITTEE : 5-3,
6/27/01
AYES8: Alarcon, Flguesroa, Kushl, Polanco, Romero
NOES: Margett, MoClintock, Cller

SENATE APPROPRIATIONS COMMITTEE : 8- -4, 9/8/01

AYE3: Alpert, Bowen, Burton, Escutia, Karnette, Murray,
Parata, Speier

NOE3: Battin, Johannessen, McPherson, Poochigian

ASSEMBLY FLOOR- : 53-14, 6/5/01 -.See last page for vote

SUBJECT :' Workers' compengation: lifeguards

SQURCE California Independent Public Employees
lLegislative - - :
Council

DIGEST . : Thlis bill creates a disputable presumption that
skin ganhcer developlng or manifesting itself with reapect
te specified lifeguards arisea out of and in the course of
employment.

ANALYSIS If specified public safety personnel (peace
officers and firefighters) suffer a hernia, heart trouble,
: CONTINUED
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pneumonia, cancer, tuberculosils, hepatitis, or meningitis,
the Iinjury or illness is presumed to be compensable if the
problem develops or manifests itself during a period of
service by the worker. Other evidence may controvert the
presumption., 'If not controverted, thé Workers' .
Compensation Appeals Board. is bound to find that the injury

or 1lllness "arose out of and in the course of employment.”
Thua, it becomes compensable.

These presumptions apply to, among others, full or
part-time law enforcement perscnnel employed by a sheriff
or a police department.and firefighters smployesd by any
city, county or district fire departments. The
presumptions de not apply to employees whose principal
duties are clerical and clearly do not fall within the
scope of active law enforcement or firefighting duties.
Generally, the presumptions extend to a pericd beyond
employment equaling three months for each year of service,
but not more than five years.

This bill:

1.Provides, with respect to active lifequards employed by a
city, county, city and county, district, or other public
or municipal corporation or political subdivision, and
active state lifequards emplcoyed by the State Dspartment
of Parks and Recreation, the term "injury," includes skin
cancer that develops and manifests itself during the
period of the lifegquard's employment.

The compensation awarded for this ildjury includes full
hospital, surgical, and medical treatment, disability
indemnity, and death benefits, as provided by the
provisions of this division.

2,Provides that the skin cancer so develpping or o
manifesting itself shall be presumed to arise out of and
in the course cf the employment.

This presumption is disputable and may be controverted by
other evidence, but unless so controverted, the appeals
board. shall find.in accordance with it.. This presumpticn
shall be extended to a lifeguard following termination of
service for.a period of thres calendar months for each
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full year of the requisite sarvice, but not to exoeed 60
months in any clrcumstance commencing with the last
actually worked in the specified capacity

Skin cancer so developing or. manifesting ltself in thesa -
cases shall not be attributed to any disease existing
prior te that development or manifestation.

3. Provides that the bill applies only to lifeguards
employed for more than three censecutive months in a
calendar year,

Comments

Skin cancer is a malignant growth on -tha skin. The. skin
has two main layers and several types of cells. The top
layer of skin is called epidermis. . It contains.the . )
following three types of cells: (1) flat, scaly cells on
the surface called squamous cells, (2} round cells called
basal cells, and {3) cells called melanocytes, which give
skin its color. The most common skin cancers are basal
cell cancer and squamous cell cancer. Melanoma is a
dissase in which cancer {(malignant) cella are found in
melanccytes. Melanoma is sometimes called cutanecus
melanoma .or. malignant melanoma. Melanoma is a more-serious
type of cancer than the more common skin cancers, basal
cell cancer or squamous cell ocancer. Sunburn and ) .
ultraviolet light can damage the skin, and this damage can. .
lead to skin cancer. Pecople with falr skin, with a
northern European heritage appear'to be more susceptible.

Prior Legislation

SB 424 (Burfon) - lower back 1mpairment preeumption for
certain law enforcement personnel,

SB 1176 (Mechado and Burton) --'eXtenos the cancer
presumption to specified peace officers.

8B 1222 {Romero) -- creates a hernia, heart trouble,
pneumonia, tuberculosis, meningitis, and hepatitis
presumption for certain members of the State Department. of
Corrections, the State Department .of the Youth Authority,

. and specified peace officers.
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FIBSCAL EFFECT : Aﬁpropriation' No  Fiscal Com.: Yes
Local: No ' '

The estimates for increased claims for Workers'
Compensation from state employees that would result from
the extended presufiptions are unkncwn, but potentially

gignificant. Local estimates range from $2 million to 56
million per year.

The-state is not insured and pays Workers' Compensation
claims directly.

SUEPORT : {Verified 9/4/01)

California Indapandent Publiag Employees Legislative Council
{source)

California Applicants' Attorneys Associdtion
California Labor Federation, AFL-CIO

California State .Firefighters' Association-

Los Angeles County Lifequard Association

Peace Officers Reseidrch Assoclation of Califernia

CPPOSITION : (Verified 9/4/01)

California Assoclation of Recreation and Park Districts
California Spécial Districts Association

Californla State  Association 6f Counties

Califernia Taxpayera' Association

League of California CLties

Los Angeles County Board of Superviscrs

ARGUMENTS IN SUPPORT : The Califprnia Independent -Public
Employees Legislative council (Council) is ‘the sponsor of
this bill and seeks to provide parity for local and state
government lifeguards with local and state firefighters and
peace offlcers who are covered by various presumptlions.

The Council states that lifeguards work in environments and
respond to situations2 that are hazardous and provide - )
exposure to unltraviolet rays, chemical spills, contaminated
water, and transmission of infected blood and tissues. The

Council states that the City of San.Diego there have been,
30 industrial disability retirements since 1985, and
one-third of those were dus tO'skin'éaﬁCer and another

154




AB 653
Page. 5

third to back injuries.

Califétnia's lifeguards annually perform more than 12,000
swimmer rescues, 6,000 medical aides, swift water and flood
rescues, technical cliff rescues and.the full .range of law,
enforcement duties, ' Despite this, lifeguards aré not ™ '
awarded the same protection as peace officers under
worker 8 compensation law, .

ARGUMENTS JIN OPEOSITION . . The' League of, California Cities
and thé Cflifarnia’ State ASsociaEion B Céﬁﬁﬁies {CSAC)
.oppese this bBill becilse’ it creates a process under whlch a
lifeguard can claim workers' compensation beneflts based on
a presumptive injury. . It.is impossible to disprove that an-
"injury," as deéfined’ {n this bill, developed ruing the
course of one's lifeguarding duties and subjects the public
agency to costly claims that have no job causation.

Further, do the lifeguards that desire to be included in
this bill have higher incident rates for these conditions?
Finally, the League of 'Califcornia Cities and CSAC bhelieve
that proponents of thi%“bill should demonstrate through
reliable medical and statistical studies that this =
presumption 1s warranted.

ASSEMBLY.- FLOOR & . -

AYES: Alguist, Aroner, Calderon, Canciamilla, Cardenas,
Cardoza, Chan, Chavez, Chu, Cogdill, Cohn, Corbett, -
Correa, Diaz, Dutra, Firebaugh, Florez, Frommer,
Goldberg, Haviecs; Horton, Jackson, Keeley, Kehoe, Koretz,
La Suer, Liu, Longville, Lowenthal, Maddox, Maldonado,
Migden, NWakano, Nation, Negrete McLeod,” Ordpeza, Robert
Pacheco, Papan, Pavley, Pescetti, Reyes, Salinas, -
Shelley, 'Simitian; Steinberg, Strom-Martin, Thomsdn,
Vargas, Wayne, Wesson, Wiggins, Wright, Hertzberg

NOES: Aanestad, ‘Bshburn, Bogh, Briggs, Daucher, Dickerson,
Harman, Holllingsworth, ‘Kelley, Leslie, Matthews, Rod
Pacheco, Runner,.Wyman

NC:em 9/7/01 Senate Floor Analyses

_ SUPPORT/OPPOSITION: SEE ABOVE

L X X END LA A&
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Original List Dats; 3/12/2003

Mai-ling Information: Draft Staff Analysis

Malling Llist -

Last Updatad: -+ B/14/2004

List Print Date: 09/28/2004

Clalm Numbe_r: 02-TC-16

lssue: Lifeguard Skin Cancer Prasumption (K-14) .

TO ALL PARTIES AND INTERESTED PARTIES:

Each commission malling list is continuously updated as reqliests are recéived to Include or femove any party or person
on the malling Ist. A current malling list Is provided with commission corraspondance, and a copy of the Crt'.:I}I"'I'Bn‘F malling
list Is avaiiable upon request at any time. Except as provided otherwise by commission rule, when a party or intarestad
party files any written matefial with the commission concerning a.claim, it shall:simultaneously. serve a.copy of the written

material on the parties and Interested. p;
Code Regs., tit. 2, § 1181.2.)

arties tc'i':they claim identifled oh the rtjalling list provided by the commission. (Cal.

Mr. Kelth B, Petersen
SixTen & Assoclates

5252 Balboa Avenus, Suite 807
San Diego, CA 82117

_T‘:iaimﬁ_ﬁt Rép'res_anfétlve
Tel: . (B58) 514-8605

. Fax  (858) 514-8645

M. Cheryl Millar .
Santa Manica Community College District

1900 Pico Bivd.
Santa Monica, CA 90405-1628

Claimant .
Tel:  (310) 434-4221

Fax  (310) 434-4258 .

Dr. Carol Berg
Education Mandated Cost Netwark

1121 L Street, Suiie 1060
Sacramento, CA 95814

Tel  (916)446-7517
Fax ~ (916)448-2011

Mr. Paul Minney

Spector, Middleton, Young & Minney, LLP
7 -Park Center Drive

Sacramento, CA 95825

'-Te':

(916) 646-1400
Fax - (916) 546-1300

Ms. Harmeet Barkschat
Mandate Rasource Services

5325 Elkhorn Bivd. #307
Sacramento, CA 85842

Tael

(918) 727-1350
Fex  (916) 727-1734

Ms. Sandy Reynolds
Reynolds Consulting Group, Inc.

P.O. Box 087
Sun City, CA 92586

Page: 1
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Mr., Stava Smith
Steve Smith Entarprises, Ine. Tek  (916) 4834231
4633 Whitney Avenus; Sulta A - o

iacramento, CA 95821 - Fax  (916) 483-1403
g, Annetie Ghinn _ . )

Cost Recovery Systams Tol: (916j 930-7001
705-2 East Bidwall Sireet, #294

Folsom, CA 95630 Fax  (916) 935-7601

Mr. Steve Shields
Shields Consulting Group, inc.

1536 36th Strest
Sacramento, CA' 985816

Tel:  (916) 454-7310
Fax  (916) 454-7312

Mr. Arthur Palkowitz

San Dlego Unified-School District Tel  (619) 725-7565
4100 Normal Streat, Room 3159 -

San Diego, CA 92103-8363 Fax  (619) 725-7569

Ms. Beth Hunter

Centration, Inc. ~ Tel  (B66) 481-2642
8316 Rad Oak Sireet, Sulte 101
Rancho Cucamonga, CA 91730 Fax  {(B66) 481-5383

Mr. Gerald Shelton .
ifornia Department of Education (E-08)

Wscal and Administrative Services Division
1430 N Straet, Suite 2213 '
Sacramento, CA 95814

Tel:  (916) 445-0554
* Fax (916) 327-8308

Ms. Jesse McGulinn
Department of Finance (A-15)

915 L Street, 8th Fioor .
Sacramento, CA 95814

Tel:  (916) 445-B913

Fax  (916) 327-0225

Ms. Susan Gsanacou
Departmant of Finance (A-15)

815 L Street, Suite 1190
‘Sacramento, CA 85814

Tal: {916) 445-3274
Fax:  (918) 3244888

Mr. Davild E. Scribner
Schools Mandate Group

3113 Catalina Island Road
Woast Sacramento, CA 95691

Tek  (916) 373-1060

Fax  (916) 373-1070

Mr.-.Jne. Rombold

MCS Education Services :
Tel: 916) 669-088
130 Sun Cenfer Drive, Suite 100 . (916) 669 8
: Fax  (916) 669-088%
Page: 2
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Rancho Cordova, CA 95670

Mr. Glen Everroad

Clty of Newport Beach
Tek 848 )
3300 Newport Bivd, B (949) BAs-S1
P. C:Box 1768 - Fax 949 64443339 e
Newport Beach, CA 92853-1768 (849) .
Mr. Allan Burdick
MAXIMUS Teb - (916) 485-8102
4320 Auburn Bivd:, Suite 2000 -
Sacramsnto, CA 95841 Fax (91 B) 485-0111
Ms. Ginny Brummels
State Confroller's Office (B-08) Teb  (916) 324-0256
Division of Accoufting & Repofting _
3301 C S‘h’BBt, Sulis 500 Fax (918) 329 6507

Sacramento, CA 95816

Pagse: 3
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SixTen and Associates EXHIBIT F

Mandate Relmbursement Services o

.\'H B. PETEFISEN MPA JD ‘President ' ' ' Telephone: {858)514-8605
5252 Balboa Avenus, Sulte 807 _ - 5 Fax: (858)514-8645
San Dlego, ckagy17 SRR - E-Mall: Kbpsixten @abdl.com
RECEIVED
e 0CT-1 22004
L e NN |
October 7,2004 ,- S%%“%,’g‘ﬁf,{,%“ 1?&.: B

Paula Higashi, Executive Director
‘Commission on State Mandates
880 Ninth-Street, Suite 300
Sacramento, CA 25814 -

Re: Test Claim 02-TC-18

Santa Monlca Communlty Oollega District -

-14 .
Dear Ms. Higashi':" B

{ have raceived the draft staff analysis to the above referenced test c{aim and respond
on behalf of Santa Mamca Community Collega Dlstrict. test clalmant

The staff analysns ooncludes that the test clanm :statuta ‘is not subject to article:XIlI B
section 6 of the California Constitution because it does not mandate a new program or
higher level of service.on school districts.” ‘As-will .be shown,.the staff reasons for that .
conclusion are erroneous.

4' Staff admits that the' test clalm Ieglslatlon 8 new but that the Ianguage of Labor Code
section 3212.11 does not impose any state-mandated requirements on school districts.
Adopting a “Iay down and play dead" phllosophy staff clalms

“Rather; the dacisnon to dlspute thls type ofrwomars campensahon clalm
and prove that-the injury-is non-industrial remains entirely with the local -
agency:: The plain language of Labor-Code: séction 3212.11 states that
: the ‘presumption is disputable and may be-controverted by other -
. evidence:. .” (Staff analysis, at page 6, emphasis.in the original).
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Test Clalm 02-TC-1 6
Ocidber 7: 2004

- Ms, Paula ngashl L

e L

Staff goes on the argue: L

. .the Commission must determine if . . the decision to rebut the
presumptlon that the canger is an mc!ustrral linjury. . .is a voluntary
decision at thie local level or is isgallyéompelled by the state. As - ::.
indicated above, schaol districts are not Iegally compelled by state law to
dispute a workers’ compensation case. The decision to litigate such
cases i§ made at the lo¢al [8vél and is within tha discration of tha district.
Thus, the employer’s burden to prove that the skin cancer is not arising
out of and in the course of employment is aise not state—mandated i
(Staff analysis, at page 8) ;
As the legal basis of this passive interpretation, staff cites Degartﬁ‘iént. of;Financ'e' v, -
Commission on State Mandates (2004) 30 Cal.4th 727 (hersinafter “Ker?”) The' staff
analysis partially recites a portion of "Kern™

. "The Supreme Court left undecided whether a reimbursable state ... -
mandate ‘might ba found in circumstanées.short of légal comipulsion;: for«"
example, if the state were to impose a substantial penalty. . . upon any
iocal entity that declined to participate in a given program.” -(Staff.:+ -
analys:s at page 8)

From this partial quotation, Staff conc|udes & there i$ no ewdenca in- the law or in the
record that school districts are practically campelled by the state through the :mposmon
of a substantial penalty to'dispute such cases o R PR 2o

e
Pt

<t e c Ceat o

By relylng solely on tha absence ofa. "substantlal penalty " staff. mlsmterprets the law on

practical compulision.

The controlfing case law on‘'the subject:of:legal. compulsion; vis-a-vis: nonlegal

compulsion, is still City of Sacramento v. Stafe of California (1990) 50 Cal.3rd 51 There |

at page 76 the couirt concluded:that theretis:no ﬁnaivtest fora determmatlon of :
“mandatory” versus eptlenal” R T T :

“Given the variety of cooperative federal-state-local programs, we here
attempt no-final test-for ‘mahdatéry” versus ‘eptional’ compliance with «:
federal law.! A determination inveach case must depend on such factors
as the nature and purpose of the:faderal program; whether its désign
suggests ani intent to‘coerce; when state:and/ordocal participation: began
the penalties, if any, assessed for-withdrawal or. refusal to participate or. -
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-comply; -and any other Iega! and:practical consequences of - 4
nonparticipation, noncompiliance, or withdrawal.” (Opinion, et page 76)

So it canbe seen that:a complete analysis:should also determine whether-the design of -
the test claim legislation “suggests an intentto coerce" and-“any other Iegal and .
practical conséguences of nonpariicipation, nencompliance, or withdrawal.” The Staff
analysis ignores the true rule.of law by limiting.its analysis only to looking fora - - .
‘penalty.” : L

The staff suggestion that school districts are:not legally compelied by stateslaw o~ = .-
contest a workers':compensation case:totally disregards the “practical conseguences” of: -
a so-called "decision” not to contest such a claim. The “practical consequences” of any
such “decision™not 16 centest-such.a claim-would:be.abreach of trust {0.its taxpayer
constituency:to-safeguard:the district from-false or unfounded claims. Thus; staff
ignares the practical implications ofithe shift af the presumption when-it arguss that -
“[Wihile all of thesa*néew activities’ may be prudent, they are solely:undertaken at the -
discretion:of the:employing dgency,-and-are.-not-mandated:by. the state.” The test'claim -
activities:ai'e not marély."prudent,”:they-are-préctically.compelled:becauss the practical -
consequences of nonparticipation, nonoompllance or withdrawal- would be financial
|rrespon5|b|hty

ue ‘_-

2. The Test clalm Activlties Increase the Level of Qua ty of Govemmental
Services Provided

Staff next quotes only a portion of a recent decision of the California Supreme Court.
San Diego Unified School District v. Commission on State Mandates (2004) 33 Cal.4th
859 (Hereinafter, " San Diego Umﬁed”) The quoted paragraph |s rmmedlately followed
by the followm %(Wthh was not quoted by staff) _
“By contrast Colirts of Appeal have found e relmbursable 'h|gher level of
service' concerning an existing ‘program’ when a stats iaw or execiitive
order mandates not, merely some, cﬁhange that increases the cost of
provudmg services, but an‘increass in the-actual level or quahty of
governmental services provided. In Carmel Valiey Fire Protection Dist. v.
State of California (1987) 190 Cal.App.3d 521, :637-538:(Carmel Vallgy),
for exampie, an executive order reqmred that county firsfighters be
provided with protective clothing and safety equipment. Because this
increased safety equipment apparently was designed to resuit in more
effettive fire protection, the mandate evidently was.intended to produce a
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higher level of service to the public; thereby satlsfymg the first altemattva
test set out in Gounty of Los Angeles.(citation). . . :

Note that in:Carmel Valley the executive:orderrequired protective clothing and safety

equipment, obviously for'the protection and safaty of the firefighters.. The Carme/ .Vaﬂek -

court wes able to€onclude that protective-clothing and safety equipment forthe. .
protection and safety of firsfighters was the legal equivalent of providing:a-higher level -
of sérvice to the public.

Here, in this test'claim, the test:claim:legislation is forthe benefit-of:lifeguards.and;"
therefore is awdently mtended to produca a htgher Iaval of sarwca to.the pubhc

In “San Drego Umﬁe ' the caurt agreed that the mandatory aspect of the. Educatlon
Code section in-quéstion, insofaf as:it:compels-suspension and mandates an:expulsion
recommendation:for firearm possession, carries out a governmentalfunction.ef -
prowdmg services:te-the public and-hénce constitutes:an-increased or-higher level of -
service concerning.an‘existing-program, holding, in'essence; that the. =matten|s more

analogous to Carmel Valley and:i onngeactE than for Cou' :0F; vy fCrtz f
Sacramento® and Cify of RichmondP. o

Likewise, the instant test claim legislation is also for the benefit of lifeguards and,
therefore; is.evidently iritendéd to produce a higher level of service te:ithe.public: - -

T SO PR

of service to the public is not always wnthout dlfﬁculty “Note that the SupramarCourt in
*San Diego Unified. opinion actualty states “. tha mandate "evidently’ was Intended to
produce a higher,| Ievel of sannca to the pubhc S ,

“Lon Beach_Umﬁed Schoof D:stnct v, Sv‘ate_of_ Cahforma (§ 990) 225 Cail. App 3d

3 Coiifi “o Los An‘_‘eies. V. ‘State of Cahforma (1987) 43 Cal 3d 46

E Supra’”’ > '

5 City.of R:chmond V: Comm:ss:on on. Stata Mandate (1998) 54 Cal App ath
1180
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3.

Staff attempts to explaln away why the prior decisions-of the Commission on the
Firefighter's Cancer Presumption and the Cancer:Presumption for Peace-Officers
should not be considered in this test claim. Staff argues that the failure of a quasi-
judicial agency-to consider:prior-decisions:on the. same subject is-not-a-violation of due
process and doas notconstitute an arbitrary: action by:the:agency:citing . Weiss v. State
Board of Eguahzaf:o (1953) 40 Cal 2d 772 (Herelnaffer “Wexss”) - :

- The Weiss oplnnon states the whole rule sy

[k Sn L | AT

‘ “Probably dellberate change*m or dewatlon from establlshed \
administrative policy should be permltted so long as the ac{ron is not
-.arbn‘gegg ‘or.tnreasonahle.;-This is the view of most.courts. (C:tatlons)"

issv.:5fa e :‘Board.of Ei uafrzatron (supra at page 777 emphas:s
‘-.':supplled) S , . L

e

N . ,-._|.‘_,

The rule of Iaw whlch is the subjact sof'thns issue is the rule of. "stare decfs:s” ) The
Weiss court'éxplainedwhy the rule exists: *‘Consistency in administrative rulings is’ :
essenfial;-for'to adopt. different standards for- snmllar s:tuatlons |s ‘to-act: arbﬂ»ranly " The.
Californid:Suprems Court: recently explamed B N S TEe wo

“...the doctrine of stare decnsus ‘is based on the assumptlon that certalnty
predlctablllty and stability.in the law are the major objectives-of the legal
system; i.e;;7that parties:should be-able to regulate their conduct and.”
enterinto’ relallonsmps with reasonable assurance.of:the governing rules
of law." - SiefraiClub v: San Joa m Local A ghcy:Formation Cemmission.: . -

. '-(1999) 21 Cal 4th 489‘ 504, I SR

. 9-' '-:,

So Staff is mlstaken when it asserts that We:ss holds that the fa:lure of a quasHudlclal '
agency to consider prior decisions is not a violation of due process and does not
constitute an arbitrary action by the agency, when the decision actually states it is
“probably” permissible so long as the acfion is not arbitrary or unreasonable, and that

- BtNew Latin; to-stand by things that have’been settled: the doctrine under which
courts adhere to.precedént.on questions:of law in order to insure certainty, - : :
consistency;:and stability in'the administration. of justice with departure from precedent -
permitted for:compéllingireasons {a&'to prevent the perpetuation of m;ustlce) & ’
Memam—Webster’s Dictionary of Law © 1996
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same decision states that-*to adopt different standards for similar srtuatlons is to act
- arbitrarily.”

Reliance on pl‘lDl‘ demsrons is also a factor PR e
“The su;mf cance of stare dac:srs is hlghlrghtsd when Iegrslatwe rehanoe

- is potentially.implicated: (o:tatlon) Certainly;-{[s]tare decisis-has added
force when the legislattire, in the publie sphere, and citizens, in'the -
private realm, have acted in reliance on a previous decision, fof in thls
instance overruling the decision would dislodge settled,nghts and~ -
expectations or require an extensive legisiative response.” ‘Sierra Club V.
San Joa ur Local gency Formation Commlssron (supra at: 504)

] .yx,

. ."-“'\-"- Ll TG O

An aooeptable analysrs then needslto oonoentrate on'the facts bafore oommg to a
conclusion whether ornot th_e action taken.is arbitrary or inreasoriable..~In-Weiss,.
there was no element of reasonable reliance. The plaintiff was seeking a liquor: license
near a school and complained that denial was unreasonable when other businesses
had basn grantsddrcsnsas before h|m The court in. We:ss answered this: argumsnt

bacauss |t may havs ooncludsd that anothar Iiosnse would bs~too many inthe vromlty

of the school.” (Opinion, at page 777) Simply stated, the: Weiss court heldthat the -.
licensing board had a ratronal reason for actmg as it dld

Staff has offsrsd no’ oompellmg raason7 (bscauss thsra IS nons) why. mandated
activities of district peace officers were reimbursable.in-previous. rulings:and now
similar activities of district lifeguards-are. notreimbursable; othenthan what appears to
be a whim or-current fancy.: This, 180-degree change of:.course does:not insure:
cartainty, consistency and stability in the administration-of{ustice:; This:comes:square

within the Wefss explanatlon that “to adopt dlffersnt standards for S|m|lar srtuahons is to
act arbltranly Weg T RN

wr R - - L

? Test claimant anticipates that Staff.will respond that its.compelling reason is
that a recent decision-of the:Supreme Court (“Kern”; supra)-establishes a new:rule of:
law, i:e.; discretionary activities of'local agenciesiareé not reimbursable. Tothe. .. -
oontrary, this has been the law since~1984. Cr .of: Meroed Ve State ofiCahfo nra (1 984)
153 Cal.App.3d 777,783 . AT e
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. CERTIFICATION
| certify by my sngnature below, under r penaity of perjury under the laws of the State of
Califomia, tha the’ statements.made'in this docuiment are trus and complete to the best
of my own personal knowledge or mformatlon and bellef ‘
Sincersly,

Ksith B. Petersen

C: Per Mailing List Attached
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RE:

DECLARATION OF SERVICE

Llfeguard Skm Cancer Presumption (K-14)

02—TC-—1 6

CLAIMANT: Santa Monica Communlty College Dlstnct

| declare

§

P

| am employed in the offi ce ef Sleen and Assoclates whleh is the appolnted
representative of the above named clalmant(s) lam, 18 years of age or older and not a
party to the within entitied matter.

On the date mdlcated below, | served the attached: letter of Qctaber 7, 2004
addressed as follows:

Paula Higashi

Executive Director

Commission on State Mandates
880 Ninth Street, Suite 300
Sacramento, CA 95814

FAX: (916) 445-0278

A,

OTHER SERVICE: |

U.S. MAIL: | am familiar with the business
practice at SixTen and Associates for the
collection and processing of
correspondence for malling with the
United States Postal Service. In
accordance  with that  practice,
correspondence placed in the internal
mail collection system -at SixTen and
Associates is deposited with the United
States Postal Service that same day in
the ordinary course of business.

caused such

envelope(s) to be delivered to the office of
the addressee(s) listed above by:

{Describe)

AND per mailing list attached

FACSIMILE TRANSMISSION: On the
date below from facsimile machine
number (858) 514:8645, | personally
transmitted to the above-named person(s)
to the facsimile number(s) shown abovse,
pursuant to California Ruies of Court
2003-2008. A true copy of the above-
described  document(s) was{were)
transmitted by facsimile transmissionand
the transmission was reported as

complete angd without error.

A copy of the transmission report issued
by the transmitting machine is attached to
this proof of eervlce.

PERSONAL SERVICE: By causing a true
copy of the apove-described document(s)
to be hand defivered to the office(s) of the
addressee(s).

| declare under penalty of perjury that the foregoing is true and correct and that this

declaration was executed on 10/7/04 )

at San Diego, Californja.

Diane Bramwell
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iginal List Date: ~ 3/12/2003

st Updated: 6/14/2004
.List Print Date: (08/28/2004
Cleilri Numbsr: 02-TC16
Issue: LIfequard Skin Cancer Presumption (K-14)

TO ALL PARTIES AND INTERESTED PARTIES:

. Malling Information: Draft Staff Analysls
Malling List

‘Each commission mafling list1s continuously updated as requests are received o Include or remove any party or parson
on the malling list. A current mailing fist Is provided with commission correspondence, and a copy of the current méiling
fist is avaflable upon request at any ime. Except as provided otherwise by commisston rule, when a pary or Interested-
party flles any written material with the oatmmission concerning a claim, 1t shall simultaneously serve a copy of the written
matarial on the parties and interested parties to the clalm Identified on the malling list provided by the. commission (Cal

Code Regs., tit"2, § 1181.2.) -

Mr. Kelth B, Patersen
SixTen & Associates

Claimant Rapresentative -

Tel: (858) 514-8605
5252 Balhoa Avenus, Suite BO7
San Dlego, CA 22117 ‘Fax  (858) 514-8645
Ms. Cheryl Miller ~ Clalmant
Santa Monica Community College District Tal: (310) 4344221
1900 Pico Bivd, .
‘Ita Monica, CA 90405-1628 " Faje (310) 4344256
Dr. Carol Berg - -
. Education Mandated Cost Network Tel (91 6) 446-7517
1121 L Strest, Sulte 1060 )
Sacramente, CA 25614 Fax  (916) 446-2011
Mr. Paul Mlnnsy
Spector, Middlston, Young & aney, LLP Tel: (916) 546-1400
7 Park Center Drive '
Sacramento, CA 95825 Fax (916) 846-1300
Ms. Harmest Barkschat
Mandate Rasource Senvices
. Tal: 918) 727-1350
5325 Eikhorn Bivd, #307 ® (916) 727-135
Sacramentfo, CA 85842 Fax (816) 727-1734
Ms. Sandy Reynolds
Reynolds Consuiting Group, Inc.
! Tal: 9 -9
P.O. Box 987 a (909) 672-5964 .
Sun Clty, CA 92586 Fax  (909) 672—9963

Page: 1
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Mr. Steve, Smlth .
Stevg Smlth Enterprises.:lnc

4633 Whlt‘:ay Avanus, Sults A
Sacramsnto, CA 95821

Page: 2
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Fax  {916) 483-1403-
Ms. Annette Chinn .
Cost Recovery Systems . Tals '
705-2 East Bidwell Strest, #204 (el (916) S38-7801
Folsom, CA 85630 Fax  (816) 938-7801
N Steve SHaids EE——
Shields Consuling Group;. Inc Salr AR Smdi
" I 8186) 454-7310.
1536 36th Streat - © ° (_",.T) . o L
Sacramento, CA 85818 Fax (g'1é)454_731 2
G T - —
San DIBQD Unified Schoal DlStl"iCt Tel: (81 9)725—7555
4100 Normal Street, Room 3158
San Diego, CA 92103-8363 Fax  (619) 725-7589
Ms. Bath Huntar
Centration, Inc. Tel:  (B66) 481:2642
8316 Red Oak Street. Sulte 101 ‘
Rancho Cucamonga, CA 91730 Fex  (B66) 484-5383
Nir. Gerald Shelton '~ -
. California Depariment of Educatxon (E-08) Tel  (016)445:0554
* Fiscal and Administrative Services Division - ‘
1430 N Street, Sulte 2213 Fax  (0D16) 327-8308
Sacramanto, CA 95814 )
Ms. Jesss MzGuinn )
Departmant of Finance (A-15) " Tek (916) 445-8913
915 L Strest, 8th Floor
Sacramanto, CA 95814 Fax (916) 327-0225
Ms. Susan Geanacou _
Department of Findnce (A—15) . Tal: [915) AA5-32T4
915 L Strest, Suite 1180
Sacramento, CA 95814 Fax  (916) 324-4888
Mr. David E. Scribnet . .
Schools Maridats Group Tel: (916) 373-1060 '
3113 Catallna Island Road .
Wast Sacramanto, CA 95691 Fax  (916)373-1070
Mr. Jos Rombold
MCS Education Senices Tel:  (916) 669-0B88
11430 Sun Center Drive, Suite 100
_ : Fax (916) 669-0889




Rancho Cordova, CA 95670

Mr. Glen Everroad
. {y of Newport Beach
00 Newport Bivd,
P. O, Box 1768 ,
Newport Beach, CA 52659-1768

Tek  (940) 644-3127

©F Fmk (949) 644-3339

Mr. Allan Burdick

MAXIMUS

4320 Auburn Bivd., Sulta 2000
Sacramento, CA 95841

wic Tel o (918) 485-8102
. Fax (916) 485-0111.

Ms. Ginny Brummals

State Controller's Office (B-08)

Division of Accounting & Reporting
~"3301 C Strest, Suite 500

Sacramento, CA 95816

Tek:  (916) 324-0256
Fax (916) 323-6527

Page: 3
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SIERRA CLUE et Al Plaintiffs and Appellants, v. SAN JOAQUIN LOCAL AGENCY
FORMATION COMMISSION, Defendant and Respondent; CALIFIA DEVELOPMENT
GROUP ¢t nl., Real Parties in Interest and Respondents.

No. §072212.

".." . SUPREME COURT OF CALIFORNIA

21 Cal. 4th 489; 981 P2d 543} 87 Cal. Rpir. 2d 702; 1999 Cal. LEXIS 5313; 99 Cal. Daily
Op. Service 6719; 99 Daily Journal DAR 8553 - -

August 19, 1999, Decided

PRIOR HISTORY: Superior Court of Sen Joagiin

County. Super. Ct. No. CV001997. Bobby W. McNatt
Judge.,

. DISPOSITION: The judgment of the Court of Appeal

is reversed, and the cause is remanded for further pro--

ceedings in accordance with this decision.

CASE SUMMARY:

PROCEDURAL POSTURE: Plaintiffs, an environ-
mental organization, interested individuals, and a local
foundation, appealed from a decision of the California
Court of Appeal that affirmed a trial court order of dis-
missal for respondent party in interest which found that
the Alexander rule required that a local agency forma-
tion commisgion (LAFCO) undertake reconsideration of
an adverse resolution before an aggrieved person could
file for relief in the courts,

OVERVIEW: Plaintiffs objected to approval of a city's
annexation of territory for a wastewater treatment facil-
ity and a development project at LAFCO proceedings.
The county LARCO approved the projects over plain-
tiffs' objections. Plaintiffs requested reconsideration of
the LAFCO decision by letter, then withdrew that re-
quest and filed 2 mandamus petition in the state courts
against respondents alleging a lack of substantial evi-
dence to support their finding of overriding consider-
ations with respect to the environmental impacts and,
alternatively, ‘that the LARCO had failed to follow ap-
plicable statutory provisions related to territory annexa-
tion. One respondent filed a motion to dismiss contend-

ing the Alexander rule required exhaustion of agency

reconsideration prier to judicial review in the courts.
The trial court granted respondent's dismissal motion
which was affirmed on appeal. The state supreme court
granted plaintiffs' petition for review, and reversed and

remanded. The court, stating its decision apphed:etroac— '

tively, overruled Alexander and found that reconsidera-
tion was not always prerequisite for judicial review of
administrative rulings presenting no new information.

OUTCOME: Judgment of the appeals court was re-
versed, and the case was remanded for further proceed-
ings in accordance with the court's decision overruling
Alexander, and bolding that subject to limitations im-
posed by statute, the right to petition for judicial review -
of a final decision of an administrative agency was not
necessarily affected by the party's failure to file a request
for reconsideration or rehearing before that agency.

LexisNexis(R) Headnotes

Administrative Law > Agency Adjudication > Review
of Initial Decisions

Administrative Law > Judicial Review >

.Reviewability > Exhaustion of Remedies

[HN1] When the legisiature provides that 8 petitioner
before an administrative tribunal "may” seek reconsid-
eration or rehearing of an adverse decigion of that tri-
bunal, the petitioner always must seek reconsideration
in order to exhaust his or her administrative remedies
prior to seeking recourse in the courts,

Governments > Locel Governmenits > Administrative
Boards )

[HN2] A LAFCO annexation determination is quasi-
legislative; judicial review thus arises under the ordi-
nary mandamus provisions of Cal. Code Civ. P. § 1085,
rather than the -administrative mandamus provisions of
Cal. Civ, Code § 1094.5.

Admiinistrative Law > Agency Adfudication > Review
of Initial Decisions
[BN3] See Cal, Gov't. Code § 56857(a).

Administrative Law. > Judicial Review >
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poEE,
Reviewability > Exhaustion of Remedies

.[HN4] That failure to exhanst administrative remedies .

is a bar to relief in a Califomia court is long the general
rule.

Adminisirative  Law
Reviewability > Exhaustion of Renicdies

[HN5] The general riilé thit exhaustion of admrmstra—
tive remedies is not amattet of judicial discretion; but is
a mndamental ‘rule of procedure laid down by courts of
Jast resort, fol.lows under the doctrine of stare decisis,

and is bmding upon all‘courts. Exhatstion of thé admin-
- istrative remedy is 2 junadictmnal prerequis1te to resort

to the courts.
Administrative I.aw > Jud.-l'ciolr Review >
Reviewability > Exhaustion of Remadies .

[HN6] The rule that administrative. remedies must be
exhausted before redress may be had in the courts is

established in California,

Adminisirative Law
Reviewability > Exhaustion of Remedies

[HN7] The Alexander rule suffers from several ‘basic
flaws. Firat, the Alexander rule might easily be over-

looked, even by a reasonably alert litigant. At thi¢ most

- bagic leveI when & peny is givén ostensxbly perm:ssrve
statutoty suthorizatioii o séék reconsideration of a final
.iecrslon. that he or ghe i is affirmatively reqmred todo 50
in order to obtam recourse to the courts is not int\utwely

means Jusf that It does not mean "miist"” or "shall,"

Admiui.n‘.rauve Law > 'Ageney Adfudicanan > Rewew_ '

of Initial Decisions
[HNS] Under the Admmrstratwe Procedures Aot a re-

missive, and not a ma.udatory prerequlsrte to court re-
view. Cal. Gov'l. Code, §.I 1523,

: An‘mmrstrative Law
Reviewabrlity > Exfmustion of Remeédies

[HIN9] Even where the ‘ddministrafive” remedy may not’
resolve all' issues or provide'the | precise rehef requested -

by a pIamtrff the exhaustion doctrine is -&till viewed
with favor bécduse it facilitates the’ development of &
complete tecord that draws on admrmstratwe expertlse
and profhotes judicial efficrency It can'sérvé asa prehm

inary adminigtrative sifting process’ unearthmg the rel- -

evant evidence and providing a retord ‘'whith the coiirt
IRy Ieview,

,,,,,

of Inmal Decrrmns '
[HN10] The hkehhood that an adm1mstrat1ve body wﬂl
.everse itself wheén presented only with the same facts
and repetitive legal argumients is'small. Tndeed’ 1o court

>  Judicial © Review >-

> .Iudwiat Revzew >

" Judicial ' Réview >

would do so if presented with sueh a mohon for re-
consideration, since such a filing. ia‘exg'ressly barred by . .
statute, Cal. Code Civ. P. £1008..

Admzmstmnve Law > Judiclg! ‘-Review >
Reviswability > Exhaustion of Remedie
[HNll] Cal. Gov't:Code:§ 1123. 320 reétales the exist-
ing California rule that a petmon for & rehedring or ther
lower level administrative review is not a prerequisite to
judicial review of a decxsmn inan adjudicatlve Jproceed-.
ing. Th.m overrules any, contmry case law xmphcauon

Governments > Courts > Judicial Precédents

[(}IN12] The doctrine of stare decisis; i§ baged | ofl the
assumption that certainty, predictability and stability in
the law ase themejor objectives of the legal system; i.e., .
that parties should be able 1o, regulatg their. conduct, and
enter into rejationships.with reasonable assuranee of the
governing: rules of law, It is Iikewxse wel] estabhshed
however, that the foregomg policy isa ﬂe:uble one wh.lch -
permiits this court to reeonslder, and ultimately to depart
from, its own prior precedent in an_appropriate case.
Although the doctrine of stare decisis does indeed serve
important values,' it névertheless should not slneid coBft-=
created error from correehon

Govemments >, Courts > Judicial Precedents
[HN13]. The sxgm.ﬁeanee of stare decisis is thhhghted.
when legislative reliance is potenuaily 1mp11eated Stare
decisis adds:force.when the. legislature, in the public
sphere, and, cmzens in.the private realm, acts in reliance
on a previous deergron for in this instance overruling the

" decision would dislodge settled. rights and expectations

or require an extensive legislative response.
Governrigits > Courts > Comiion Law

' [HN14] The legislature's failure to act may indicate

many things other than approval of a judicial construc-

tion of a statute: the sheer pressure of other and rmiore”
important busmess, pohtxcal considerations, or a ten-

dency'to-triist to the Coisrts to coirect their own BIToTs,

Governments > Legisiation > Inte:pretation

[HN15] In the absence of compelling. }anguage in the
statute to the contrary, it will be assumed that.the leg-
islature adopts the proposed legislation with the intent
and meaning expressed by the councilin its report. -
Govemme;it's "'> C'oui'ts > Judrczal Praeegenis

overruling one of its prior detisions ordman]y apphes
ret:roaetxvely

- Governmenis > Coun‘s > Autkonty za A@ud:cate

Governments > Courts > Judicial Pracedents .
[HN17] A court may decline to follow the standard rule -
when retroactive application of a decision would:-raise

“LexisNexis @ LexinNexis~ @) LexisNexis~
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- substantial coficerns about .the effects of the new rule .

on the geheral administration of justice, or would ux-
fairly undermine the reasonable reliance of parties on

the previously-existing:state'of the law. In other words, -... -

courts look to the hardships imposed.on parties by full

retroactivity, permitting.an exception only when the cir- . ..

cums_t_ances-of a case draw it ep_art from the usua] run of
cases: . '

Governmiéits 5 Conriy S Authorhy to Ad;udmare
[HN18} ‘The Cahforma state ‘supreme cour degms it

preferable to apply.its decisions in such a manner as to |

preserve, rather than foreclose, a litigant's day in court
on the merits of his or her action.

Administrativé " Law > Judicial ~ Review >'

Revrewability N Junsdictian & Venie

[HNIQ] Subject to” Iumtatxons nnposed by statute, the'’
right to’ petltwn for Judxcm] teview of a final decision-of

an administrative ageney is dot- necessanly ‘affested by

the party's fajluré to’ﬁle g request for reconslderatron or

rehearmg before! thnt agency

Admrmstrahve . Law > Judwial Rev:ew >
Reviewability > Exhaum‘an of Remedws
[HN20] A reheanng petmon is necessary to call to Lhe

agency's attention” efrdrs of orissions 6f fact of Haw i m A

. the administrative decisi6n ifself thiat aré nof pre'wi
addressed in‘the bneﬁng, i ‘order to gwe ‘the’ ageney

the opportumty to correct its own migtakes before those

errors of omissions are presented 16" a coiirt. The: general
exhaustion rule remaing valid: admmrstrahve agencies
must be gived thé oppormmty to féach i reasoned and fi-"
nal conclusion on é3ch 8nd every issue updn which they
have jurisdiction to act before those issues are raised in
a judicial forum, - . .
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JUDGES Opuuon by” Werdegar, J expressmg the
unamrnous vrew of the court ’

OPMONBY WERDEGAR

OPINION: [*493] -[**545] . [***705] -
WERDEGAR, J.

In Alexander v, Staie Persannel Bd (1943) 22 Cal,
2d 198 {137 B.2d 433] (Alexander), we beld that [HN1]
when the Leglslature ‘has provided that a petiticner be-
fore an administrative tribunal "may" seek reconsrdera—
tion or, reheanng nl of an adverse. decrsmn of thnt tri-

* bunal, [**546] - the petitioner. alwayl mmust seek recon- -

sideration in.order to.exheust his or. her adrmmstratwe "
remedies Pnor to seeking recourse in the courts, The
Alexarder tule has Yéceived litle atfention sinee its pro- |
mulgation, . and several legal scholars and 4t least oHe *.
Court-of Appeal have expréssed the bélief tHat the' rule -
has beén abandbdned or legrslatively gbrogated. ‘That con-
clusion was prematire; the' fule remains ‘controlling law.
However, as it serves little practical purpose’ and is in--
consistent with procedure in parallel contexts, we hereby .
abandon it. This is not o say that reconmdernuon of . .
agency. actjons need neyer be sought prior .10 Juchcral 3
review, Such a request is neceasary ["‘494] where ap-
propnate to raise matters not previously brought to the
REency's attennon We. srmply,see no necesgity, that par- oy
ties filg pro forma requests for reconsrderauon raiging
issues. already fully argued t before r.'ne agency, and ﬁnally :
decided in the adrnmismmve ‘decision, solely to. sausfy
the proeedural reqnuement mposed in. Alexander

are uged rnterehangeably by the hteramre and ease ;
authority in this ares, 5. well as by the partres to
this appeal,- Peroewmg no, fundamental drfference
between the two terms for purpcses of this case,
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we will do the BAMS.

I. FACTUAL AND PROCEDURAL HISTORY,

TR

In early 1996, the City of Lathrop (City) apprDVed B
proposal for a large development projection severélthou-
sand acres of farmland outside.of city limits. A:plaitwas

approved,“an environmental impact report: (BIR) was . -

. certified, and a development agreement ‘was ‘€Xgcuted.

A secondplan-was spproved to double the cap'ﬁ'c':ity of
the City's wastewater treatrent facility, [***706] and
& separate 'EIR was certified for that project.

Proceedmgs were connnenced before the San. Ic Gaguin’

Local Agency Formauon dommtss:on (SJLAFCO) to
obtain approval of t the Ctty [

tory. The Sxerra Club, the San Joaqum Rarm Bur- 'f"": .
Rederaticn, Ene Parfrey and, Georgmnna Relehelt .
(collectively petmoners) "cbjected in that proceedmg. ’

SILAFCO overruled their objections and approved the
proposed annexation;!it also adopted & finding of over-

ridingconsiderations with regard to the environmental

impacts 1dentified i the EIR‘ RS \

Parfrey aeyt a letter to SILAFCO requestn;g recon- )

sideration of: the, a.pproval “In the lettér he asserted the

required $700 ﬂlmg fee for the feconsideration would be.’
fortheormng The next day he v.'lthd.rew hm request a.nd N

together with'the other p titioners, filed this

L

petition in the puperior}court The suit named SILAF COI ;
28 reSpondent dnd, varigus developers mcludmg Cahﬂa '

Development Group (Cal:ﬁa). the Cny and others ag
real parties in interest, The petmon allegecf a laek of
substantial ev:dence t0 support the ﬂndn@ of overndmg
considerations wn‘.h JTespectto the env;ronmental nnpacta

1dent1fied in the EIR an,d altematweiy. that SJLAPCO o

failed, to. follow the apphcable statutory prowsmns Te-
lated to temtory annexation.

Califia ifloved to dismiss the petltxon Dbserving that

" Government Code sectiori’ 56857, ‘subdivision'(a} pro-

vides that an aggrieved person may request reconsider-
ation of.an adverse local BEENCY formation comn:ussnon
(LAPCO) resolution, Caiifia argued that under the au-
thority of Alexander, supra, 22 Cal. 2d at page 200,

such a request is a mandatory prerequisite to filing in

. the ¢otiite. Petitioners respoiided that the Alexander rule

is no longer good law; s reflected in Beriton v. Bodid of

Supervisors-(1991) 226" Cal:'App. -3d 14671475 {277

Cal;’ Rptr 4817; The tnalneourt granted the motxon to
dlsmms [*495]" ’-"-‘i‘~-=

The Court of Appeal afﬁxmed The majonty ton-
cluded dismissal wag compelled by Afexander. desplte ns
view that the Alexanderrule is outmoded" ancf presents
a fitful trap for the unwary." We granted review.

" LexisNexis™

II. THE LARCO STATUTORY SCHEME -

LARCO'; dre administrative bodies créated pursuant )
to the Cortese-Knox Local, Government Reorgeanization
Act of 1985 (Gov. Code, § 56000 et seq,) to control the
process of municipality expansion. The purposes; of the
act are to encourage "planned; well-ordered, efficxent
urban development patterns with. appropn_e_te_gongtder-
ation of preserving open-space lands within those pat-
terns" -(id:,-§ 56300), and to discourage urban, sprawl
and encourege "the orderly formation. and: development
of local agencies based upon local conditions and circum-
stances” (id., § 56301): - (1) [HN2} A LAFGO snnexa-

tion determination is quasi-legislative; judicial [**547]

review thus arises under the ordinary mandamue provi-
slons of Code of Civil Procédure section 1085, rather-
than the sdministrative mandamus provisions ‘of -Code:
of Civil Procedure section 1094.5. ( City of Santa Cruz
v. Local Agency Formation Com. (1978) 76 Cal. App..
3d 381, 387, 390 [142 C'aI Rprr 8731.) =

[HN3] .Government . Code section. 5685 7, subdm—
sion (&) provides: "Any person-or affected agency may-
file a written request with the executive officer reguest-
ing amendments to or reconsideration of any resolution
adopted by the commission making determinations. The
request :shall state the specific modification to the reso- -
lution being requested.” (Italics.added.) Such requests -
must-be filed within-30-days of the adoption of:the
LAFCO:résclution, and 1o further dction may be taken
on the annexation until the LAFCO has acted on the re-
quest. (/d., subds. (b), (c).} Nothing in the statutory
scheme exp]:e:tly states that an aggneved party Tmist
seek rehearmg priot to ﬁlmg a court’ achon N

[**""707] HI THE ALEXANDER RULE -

(2) [HN4] That ﬂulure to exhaust admlmst.ratwe
remedies'is 'a bar to relief in & California, court ‘has. Iong
been the ‘general rulé. In Abelleira Y. Dwmct Couft of
Appea! (194, 1) 17 Cal, 2d280[209P2d 942, I32A L. R
oellelra), a eferee issued = ruling’ awardmg tn-
employrient’ insurance beriefits, to stnkmg employees
The affected employers filed’ apet:tlon for a writ of men-
date without first completing an appeal to the California
Employmént: Commiission, as required: by the statutory
scheme*The-appellate court issued an.Alternative writ
and a temporary restrainiig order blocking payment of
the benéfits. We, in tum,; issued a peremptory writ of - -
prohzbmon restraining the appellate court from enforc-
ing its writ and .order. In so doing . we stated- [HNS].
[*496] the general-rule that exhaustion of administra-
tive remedies "is not a'matter of judicial discretion; but .
is a fiindamental rule of procedure laid-down by courts
of last resort,-followed under the doctrine of stare.deci-. .
sis, and binding upon all courts, . . ., [E]xhaustion of the

" LexisNexis-
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administrative remedy i§ & jutisdictional prerequisite to
resort fo the counts.” { /d..at p. 293, italics in original,}

the admitistrative ; process would have been futile be-
cauge the’ cormmsmog had- alreddy- rled:-agsinst their
position in prior degisions based upon similar facts, We
rejected this arguments:
permltted o' byposs the guperior-court and file an-orig-.
inal suit in the’ Supréine Cotirt merely. becanse the local.

gupericr courtjudge might be hostile to the plaintiff's

views. "The wholé argument rests upon-an illogical and:

impracticil basis; wifice it pefmits the'party applyingto -

the court to asfert without any conclusive proof, and

without aay posaibility of‘successful challenge; the out- . .

come ‘of -an-appeal Wwhich- thie*administrative body has

not éven been permiitted to decide:.” (Abelletra, supra,

17 Ca.l 2d'at p. 301)

We then stated: *It should be observed plso that thig,
argument is oompletely answered by those cases Which
apply the rule of exhaustion of remedies to rehekrings.
Since the board has aiready made a decision;:if the argu-
ment of futility of further application were sound, then
surely this ia the instance in which it would be-accepted.
(3) But it has:beén held that where the administrative
procedure prescribes a rehearingy.the rule of exhianstion -

of remedies will- apply in order that the board may'be-

given’ad opportunity to correct any errors that'it may
have imade: {Citations.]™: (Abe!lelra, supra; . 17 C'al 2d
at pp. 301 302) :

Two years later ve zssued AIexander, supra, 22 Cal,
2d 198, Tn that case. two civil service employeee sought
a writ of mandate d1rectmg the State Land Commisgion
to reinstate thern after the Sfate Persénnel Boafd had
upheld their dismissels in an ad:mmstrauve proceedmg
The Civil Servzce Act at the time prov:ded that ‘employ-
ees "may apply' for a reheonng w:thm 30 days of re-’
ceiving an adverse decision ofthe Stnte Personnel Board,
The employees dld not sesk rehearmg before ﬁlmg the
writ petition, 2
trial court sosta.med the deféndarits' denmrrer (IJ at p.
199.)

minigtrative remedies must be exhausted before redress

may be had in the icourts is established in this state. ( -

Abelleira-v. District Court of Appeal, 17 Cal. 2d 280
{109 -P2d 942, 132 A.L:R. 715], [*497]..end cases
cited af pages 292, 293,:302.) The provision for a re-
hearing. is.unquestionably such & remedy. ... [P) The

petitioners ask this court to distinguish between A provi~:

sion in A statute which requires the filing of a petition for-

rehearing before an administrative board as.a condition -

precedént to commencing proceedings in the courts [ci-

,ABeHe:ra argied that completing -

rnotmg that a eivil litigant is not -

d the deadlme for domg 80 passed.';I’he _

[##548] - We affirmed, [EIN6] “The il that ad-

tations], and a provision such as in the present act which
it is claimed is permissive only. The distinction is of no
assistance. to. the petitioners under the . [***708] . rule.
Ka reheanng is availabie it is an administrative remedy
to which the petitioners must first resort in order to give

the board an opportunity.to correct-any mistakes it may - -

have made: As noted in the Abelleira case, supra, at page

293, the rulé must be enforced uniformly by:the courts,, -

Its enforcement: is not a matter of judicial discretion. It
is true, the:Civil Service Act does not-expressly require
that application for a-rehearing -be-made as-a condition
precedent to redresgrin the .courts,-But neitheridoes the
act expressly deslgnate a specxﬁc remedy in the courts,
So that wherq, _ hEre, thg aet 'provides for -a rehear-
ing, but makes no PO e or'_ spec1ﬁe redress in the
courts. a.nd resorf to rehearmg"as a condition precedent
the rule of exhansnon of admmmtratwe remedles sup-
plies the" omisiod. Mlaxander. supm. 22 Cal 2d at
PP- 199-200 ) .

Tustices Carter and Traynor eech chssented nZ Both
dissents noted that the Legislature has the ability to make

an administrative rehearing a mandatory requirement if -,

it chooses to do 80, and that 1t had already done so explic-

itly in, two sta tory schemes enacted pnor to Almnder

(22 Cal Zd a p 201 (chs opnu_ of Cartet I ), id ar pp ‘
' (dis, opn. ' ;

quasl—Judmml fofums ( Id at p ; For example 4
litigant need not make a motmn “for ‘a new trial before
pursumg an appeal aﬁer ﬁnal }udgment in the trial court
nor mi.lst that litigant petmon the Couri of Appea] forre<
hearifig pnor o Beeldng revxew (of; dt that time, ’hearmg)

before the Supreme Court after the appell ate couﬁ issues™"

its decigion. (Ibid.) Tustice Traynoi- adrhtmnally noted
that the majority’s interpretation Was neither compelied
by Abelieira (22 Cal.-2d at.p. 205) nor in accordance
with the federa] rule ( id. ar p 204). :

"

n2 Chxef Iustme Gibson did not parhmpate m th
decxslon

In . -19.45;-,'.-,the ;Legislamre passed ,-.the_ Ad;ni,ni_m'_eﬁve
Procedure Act (APA) (then Gov..Code,-§ 11500 et seq.,
now Gov. Code; § 11340 et seq.), which governs a gub-

stantial portion of the administrative hearings beld in this .

state. The APA and related legislative enactments were
the final culmination of a detailed Judicial Council ad-
ministrative Iaw study or&ered by the  Legislature [*498]
two ye"
conciumons and reeommendanons m 1ts Tedth Biemnal

“é‘ arlier. n3 The hidicial Counml reported its”
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.Report to the Governor and the Legislature, With tegard

. _statute provides”. . .
“"pot loét by & fmlure to pentmn for teconsideiation; The -
*"Council decided thif the estabiished policy féquiring the _ |

to permissive reheanngs the rcport states l’The [druﬂ]

.....

‘exhaustion of administrative remedies is adequately safe-

review exists: ;.. . [P]. The proposals in the field of ju-
dicial review are in substantially the form in which they
were submitted publicly in-a tentative draft, They have
received genersal -approval from the agencies:and from
members of the bar and the Councll believes that. the
enactoient of these recormmended statutes will “[**549]
produce & substantial improvement in ourpresent pro-
cedure for the judicial review .of administrative orders
and decisions.” (Judicial Council of:Cal.,10th Biennial
Rep. (1944) Rep. on Admmlsuratwe Agencles Survey.
p. 28.)

n3’ The Judlcml Council was entrusted to inake
a thorough study of thie sub]ect of review of
na of_adnnmstranve boards cornmissions
g _'.’ [and] formulate acomprehenswe

‘,_"'pla.u [mcluclmg] drafts of such
_ legxslau mé’asures as figy be calcu']ated to carry
out aud effectuate theplan " (Stats 1943 ch 991,
§2, p. 2904.)"

[***705] In enacting the APA, the Legislature con-
curred with this recommendstion, ‘Government Code sec-
tion 11523 coutrols Judicxal rev:ew of agency ‘rulings

under the APA and provides ¢ that "[t]te right to petmun _

ghall not be affected by the fallure to seek reconsldera-

only in pfuc;e dmgs ariging urider the APA

Over the next half-century, the. Alemna'er rule re-
mained -controlling authority but gamered Httle atten-
tion in either case law or legal scholarship.;Alexander.
was expressly followed in two early decisions. ( Clark
v Stare Persannel Board (194‘3) 61 Cal App ‘24 800

recourse m the courts:

The specific effect of f:ulmg to seek a aeemmgly per-
missive rehearing ‘was'not at issue in atother; published

.case until Benton v. Board of Supervisors; supra, 226

Cal. App. 3d 1467, In Benton, opponents of a California

"% guarded by the requirement that the administrative pro- .
* ceeding must be completed before the right:to judicial

ency " Of course, sechon 11§23 apphes.

: ,,cmtd v. State Perspnnel Boara' (1950)
97 Caz App. 2d 467 [218 P2c§" 52].)' While over the:

the Abelleira pnnczple, ie., the genera.l ptoposi o_n i that
one must exhaust admmmtrauve remedies before seekmg ’

‘Envu'enmental Quality Act (CEQA)-decision by a county
- «+-board of supervisors did not réguest reconsiderstién by
- the board before seeking 8 writ of mandate in the supe-

ior court. The Court of Appeal rejected the argument
& petitioners [*499] . had failed to exhaust adminis:
ative remedies, concluding that because county orrh-

- nances and CBQA guidelines expressly,: demed the board
"any authority to reconsider its decision, there was no

additional remedy 0. pursue, (Id at pp. ]474—1475 5.

The Court of: ‘Appeal 3 iwent 6n to bolstet it3 coritiu-
sion, stating: "Seégond, even if e assuihe arguendo that
the boérd had the- authonty to recons:der its adoption of
the mitigated negatwe declaratmn, we-are satisfied that
the Bentons exhausted their admlmstrauve remedles At
one titie, the California Supreme Court reqmred an 8-
grieved person to apply to the administrative bedy for a
rehearing after.a final decision had been issued in order
to exhaust. ad.numetratwe remedies. ( Alexanderv. State.
Personnel Bd. (1943) 22.Cal. 2d 198, 199-201 [137P2d ..
433]; see 3. Witkin, Cal.. Procedure ([4th]ed. [1996]) .
Actions, § [309 -p. 3981 This . hoiding—eriticized .
by at least-one. legal scholar; as 'extreme'—has béen re-
pealed by statute. (Gov.. Code, .§-1 1523 [Admmlstranve
Procedure ‘Act cases); see 3 ‘Witkit, Cal. Procedure,
supra, § 309, p:;398].). Therefore, we afe not bound by
it. The Bentons complied with the. exhaushon reqmre
ment when they filed dtimely appeal of the commission's -
decision to-the board and argued their ;posjtion before

. that body. [Citations.]" (Benzan v.'Board of Supervisors,

supra, 226 Cal. App. 3d at.p. 1475, fn: omitted.)

The Legislature, of course, did not diréctly overturn
the Alexander rule by enacting the APA, beceuse the pro-
cedural changes it created were limited to APA cases. To
directly . repudiate the Alexander rule, .the. Legislature
would have had to enact a conirary. statute of genéral
application; . providing -that .in al_lﬁcase_s not otherwise
provided for by statute or-regulation, the failure.to seek
reconsideration before .en administrative body does not
affect the rightto judicial review. The Alexander mule
thus remains the controlling common law. of this state,
even though the only recent case specifically to discuss
that rule opined it is no longer in.force.

Iv. MERITS OF THE ALEX'!NDER RULE

(dr) [HN7] We have reconsidered the Alacander
nife and come to the conclusion that it suffers from sev-
eral bas}e flaws. First, the zﬂexander rileinfight eiisily
be overlooked, even by a reasonably aleft lmgant ‘At the
most basm level whern apnrty has been g1ven ostens:bly ‘
pemnsswe statutory auﬂlonzahon 1o seek' feconsidera- -
tion of & fiial decxsxon, that he or. she s afﬁrmenvely' -
requzred to do 5o in order to obtam recourse 10 the Cotirts
is ["""550] 7ot mmltwely ["'"‘*710] obivious. Even to

“LexisNexis~ @ LexisNexis- @) LexisNexis-
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attorneys, the word "may" ordinarily mesns just that. It
does not mean must" or shall L [#500]

nts familiar with the

Likewise, attorneys and” 11!‘.1

rudiments of court: procedure know that one need not -

make & request for a new tnal ‘prior to filing an ap-
peal of an adverse judgment, nof‘seek reconsideration of
an adverse appellate decision prior to seeking reviéw in
this court. Without receiving explicit notification from
within the statutory scheme, they are unlikely to antic-
ipate that a different rule will apply in administrative
proceedings. This requirement, indeed, may not be ap-
parent even to practitioners with experience in admin-
istrative law, since  [HIN8] under the APA a rehearing
opportunity styled 88 permissive is actually perrmsswe,
and not a mandatory prerequisite to court review, {(Gov.
Code, § 11523.)

Nor would an attorney familiar with federal law be .
placed on notice. The relevant section of the federal
Administrative Procedure Act, 5 United States Code
section 704, provides: "Except as otherwise expressly
required by statute, agency action otherwise final is fi-
nal for the purposes [of judicial review] wheather or not
there has been presented or determined an application .

. for any form of reconsideration , . . ." Inspite of the
citations to federal case law in the Alexarider majority
opinion, this is the common law rule in federal courts
and had been for decades before Alexander was.decided.
(See, e.g., Prendergast v. N. ¥: Tel. Co, (1923) 262 U.S.
43, 48 [43 5. Ct, 466, 468,67 L. Ed. 853]; Levers v.
Anderson (1945) 326.U.S. 219, 222 [66 8. Ct. 72, 73-
74, 90 L. Ed. 26].) n4

n4 Neither federal case reHed upon by the
Alexander majority actually holds that a rehearing
must be sought whenever available. In each case,
the litigants attempted to raise issues before the

courts:that had never been raised in the proceeding

before the administrative tribunal. ( Vandalia R. R,
v. Public Service Comm. (1918) 242 U8, 255 [37
S. Ct. 93, 61 L. Ed. 276]; Red River Broadcasting

Co. V.. Federal C. Commission (D.C. Cir. 1238) 93 .

F.2d 282 {69 App.D.C. 1].) Neither case stands for
anything more than a general exhaustion principle,
ala Abeiie:ra

In sum, even an alert Jegsl practitioner could over-
look the necessity of seeking reheanng, as a condition
to judicial review, until afier the deadline to act hed
passed, and many who petition before administrative
bodies do so without the benefit of legal training. In re-
cent years, NOTEOVer, EVEN an awareness of the rehearing
issue might not have avoided the potential pitfall, given

that the only recent Court of Appeal decision { Benton
v. Board of Supervisors, supra, 226 Cal. App. 3d at
p. 1475) declares the rule to have been leglslauvely re-
pealed, and a leading treatise on California procedure,
_cmng that decision, strongly implies the mle isnolonger
in force, n5 _ :

n5 Witkin states: "In [Alexander], a split court
took the extreme position that the exhaustion doc-
trine included a requirement of epplication to
the administrative body for a rehearing of its
final determination. [Citation.] This view was
later repudiated by statute, both for the Personnel -
Board (Govt.C. 19588) and for agencies under the
Administrative Procedure ‘Act (Gowt.C; 11523)."
(3 Witkin, Cal. Procedure (4th ed. 1996) Actions,
§ 309, p. 398, italics in-original:) . Some spe-
cific practice guides are even more emphatic in
their view the Alexander ruie is o longer good
law. (See, e.g., 1 Fellmeth & Folsom, Cal.
Admin.istrat.ive and Antitrust Law (1992) § 8.04,

. 361 ["Although at one time a litigant was re-
qmred to seek a rehe.armg or petition for recopsid-
eratlon. 1hat reqmrement is nio longer commonly ,
Practlce Under the Cal Env:ronmental Quahty
Act (Cont.Ed.Bar 1997) § 23. 100 pp- 1015-1016
["The continling vitality of the Alexander rule .

. is questionable."].)

(*501]

Of course, cxrcumstances can exist where enforce-
ment of a Judlcmlly created procedural rule i8 justifi-

able even though the rule is neither intuitively expected -

nor consistent with other pmcedural schemes. If the
Alexandér tule were necessary to the purposes behind
the doctrine of exhaustion of administrative remedies,
or at least gignificantly advanced those purposes, then
its usefulness might well ontweigh [***711} its draw-
backs. This does not appear to be the case,

(5) "There are several reasons for the exhausnon of
remedies doctrine. 'The basic purpose for the exhanstion
doetrine is to hghten the burden of overworked courts
in cases where administrative remedies are availzble and
are as likely as the judicial remedy to provide the wanted
relief.! (Morton v. Superior Coutt [(1970)] 9 Cal. App.
3d 977, 982 [88 Cal. Rpir. 533].) [I-IN9] Even where'
the [**551] administrative remedy may not resolve
all issues or provide the precise relief requested by a
plaintiff, the exhaustion doctrine is still viewed with fa-
vor 'because it facilitates the development of a complete

record that draws on administrative expertise and pro-

176




Page 8

21 Cal. 4th 489, *501; 981 P.2d 543, **351;
87 Cal. Rptr. 2d 702, ***711; 1999 Cal, LEXIS 5313

motes judicial efficiency. ' ( Karlin v. Zalta (1984) 154
Cal. App. 3d 953, 980 {201 Cal. Rptr, 379].) It can serve
as a preliminary administrative sifting process ( Bozaich
v. State of California (1973) 32 Cal. App. 3d 688, 698
{108 Cal. Rptr. 392]), unearthing the relevant evidence
and providing a record which the court may review. (
. Westlake Community Hosp. v. Superior Court (1976) 17
Cal. 3d 465, 476 [13] Cal. Rptr. 90, 551 R2d 4]0])"(
Yamaha Motor Corp..v. Superior Court (1986) 185 Cal.

App. 3d.1232, 1240-1241 [230 Cal, Rprr. 382].)

(4b) In cases such as this, however, the admin-
istrative record has been created, the claims have been
sifted, the evidence has been unearthed, and the agency
has aiready applied its expertise and made its decision
as to whether relief is appropriate. [HN10] The likeli-
hood that an administrative body will reverse itself when
presented only with the same facts and repetitive legal
arguments is small. Indeed, no court would do so if

presented with such:a motion for reconsideration, since:

such a filing is expressly barred by statute. (Code Civ.
Proc., § 1008.)

We also think it unlikely the Alexander rule has any
substantial effect in reducing the burden on the courts.

When the parties are aware of the rule and [*502] com-
ply with it, the adnnmstrau\re body presented with the

game facts and arguments is unlikely to reverse its deci-
.sion The only likely consequence is delay and expehse
for both the parties and the administrative zgency prior to
the commencement of judicial proceedmgs Of course,
the courts' burden is margmally reduced by the occa-
sional case w_he_n a party, unaware of the rule, fails to
comply and thus is barred from seeking Jud1c1éi'rev1ew,
but we believe the stnkmg of potenually meritorious
" claims solely to clear thém from a court's docket shoutd
not stand as a pohcy goal in and of 1tse1f

The pnmary useful purpose the rule might serve
was expressed in Alexander itself, - Theoretically, the rule
“give[s] the [administrative body] an opportunity to cor-
rect any mistakes it may have made." (4lexander, supra,
22 Cal. 2d at.p-200.) We presume, however, that the de-
cisions of the various agencies of this state are reached,
in the overwhelming majority of the proceedmgs under-
taken, only after due consideration of the issues raised
and the evidence prcsentad While occasional mistakes

are an unfortunate by-product of all tribunals, judicial

or admmmtratlve, the fact femains that a petxtlon for re-
consmeranon, raising the & same arguments and evidence
for a second time, will not likely often | swey an admin-
istrative body to abandon the conclusions it has reached
after full prdor conslderanon of those same pomts

We are not alone in our reasoning. After a multiyear -

consideration and public review process, the California

“LexizNexis-

" Law Revision Commission recently issued a report tec-

cmmending a complete overhaul and consolidation of
the myriad statates for judicial review of California |
agency decisions under one uniform procedural scheme
(Judicial Review of Agency Action (Feb 1997) 27

- ~Cal. Law Revision Com. Rep (1997 p. 13 (Reyision’

Report).) The commission's proposed legislation pro-
vides in pértinent part: “all administrative -remedies
available within an agency are deemed exhausted . . . if
no higher level of review is available within the agency,
[***712] whether or not a rehearing or other lower
level of review ig available within the agency, unless a

. statute or regulation requires a petition for rehearing or

other administrative review." (fd., § 1123.320, p. 75.)
The comment to this section is clear: " [HN11] Section
1123.320 restates the existing California rule that a pe- .

" tition for a rehearing or-other lower level administrative

review is not a prerequisite to judicial review of a de- -

" cigion in an adjudicative proceeding. See former Gov't

Code § 11523, Gov't Code § 19588 (State Personnel
Board). This overrules any contrary case law. implica-
tion, Cf. Alexander v. State Personnel Bd., 22 Cal. 2d
198, 137 B.2d 433 (1943)." (id. at pp. 75-76.)

The Revision Report zlso contains several back-
ground studies by Professer Michael Asimow, who was
retained by the commission es & special [*503] consul-
tent for this project. In [**552] discussing this issue,
Professor Asimow opines: "Both the existing California
APA and other stamtes provxde that a litigant néed not
request reconmderanun fmm the agency before pursu-
ing judicial review. However, the common Jaw mile in
California may be otherwise [citing Alexander]. A re-
quest for reconsideration should never be required =3
a prerequisite to judicial review unless Specxﬁcally pro-
vided by statute to the contrary, " (Revision Rep., supra,
at pp. 274-275, fns. omitted.) We recognize that, to
date, the Legislature has not acted on the Law R:vision
Comumission's recornmendetions; we do not suggest that
the nnenected recommendation reflects the current state
of California law. It does.reflect, however, the opinion
of a learned panel as to the wisdom of end necessity for
the Alexander rule;

Over 50 years ago, the United States Supreme Court -
suggested that: "motions for rehearing before the same
tribunal that enters-an order are under normal circum-

- stances mere formalities which waste the time of litigants

and tribunals, tend unnecessarily to prolong the admin-
istrative process, and.delay or.embarrass enforcement
of orders which have all the characteristics of finality.
essential to appealable orders.” ( Levers v. Anderson,
supra, 326 U.S. at p. 222 [66 S. Ct. at pp, 73-74]; see
also Rames, Exhausting the Administrative Remedies: .
The Rehearing Bog (1957) 11 Wyo. L.J. 143, 149-153.)

" LexisNexis™
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We agree. There is little reason to. maintain "an illogi- -
cal extension of this general rule fof exhaustion of ad-

ministrative remedies that] require(s) an idle-sct." (Cal.

Admministrétive Mendamus (Cont.Bd:Ber, 1988) § 2.0, «

p- 52.) Were the igsue before us in-the first instance,
we would have little difficulty concluding that-the rule
concerning ‘administrative -rehearings should be made -
consistent: with judicial procedure the federal rule, and
Cahforma 5 own APA n6 TR

0 R

n6 An armcus cunae subzmssmn from 74
Calrforma cltxes suggests' that reversmg the
' with the

would. merely
n i '!Eent Wlth the
d

The effect of such 'a reversdl is ‘fimite '
sideration and hias'nd efféct on general pnnctples

requiring that each- avmlable stage of adm:mstra—
tive: appea] be exhausted

V. STARE DECISIS AND LEGISLATNE INTENT

(6): The 1ssue.tof whether seemmgly permissive re-.
consideration-options in admtmstratwe proceedingsneed
be exhamsted is not before us forthe first time, however,,
and we do not lightly set as:de n 50-year-old precedent -
of this court: "Tt is, of course, a fundamental jurispru-
dential policy that prior . [*504] apphcable :precedent
usually must be followed. -even thongh the-case, if-con-
sidered enew, might be decided differently-by the current-;
justices. This pdhcy. known .as -:[HN12} the doctrine

of stare decisis; 'is based on-the assumptton that.cer- -

tainty, predlctabthty and. stability in the -[**¥713] -law.
are the major objectives of the:legal system; i:e., that
parties should be able to regulate their conduct and en-

ter into relationships with reasonable assurance of-the .

governing rules of law.'. [Citation.] [P] It is 11kew13e
well estabhshed however, that hig forégomg policy ifa
ﬂe:uble cme wlnch pernnts tlns court to reconsrder. and
ulttmately 1o depart from, our ow 'pr preqedent in an
appropnate case. [Cltatron] AY we sdted i Cianci
W Supenar Cquh: (1985) a0 Ca! 3d 903 924 [221
Cal. Rp 757 710 PZd 375], '[a]lthough the dnctnne
[of state dBCIBIB] does indeed serve unportant vaIues, 1t
nevertheless should fiot shield coiirt-crested error from
correction,’ " ( Marad:—Shalal v. Fireman's thd Iru

Compame.s' {1988) 46'Cal. 3d 287, 296 [250 Cal. Rptr

'

178

116, 758 P.2d 58].) I
('7) § [_HN13] The szgmﬁcance of stnre demns is

in the. pn ate realm have acted in relisnce on a pre\}i--_
ous decis m, t‘or in thls mstance overrulr_,g tHe decwton
would dlslodge settled ri ghts and expectations or fequire
an extensive legislative response.” [**553]:( Hilton v.
- South Cadrolina-Public Railways Comm'n (1991) 502

U.S. 197,202 [112 S..Cr. 560,564, 116'L. Bd.2d
560}.) - , )

multtp]e pumshments for multlp]ef cnnngl acts en
those acts had béen ¢o mmttted wzth n 1ng1e mtent and ‘
objective. (‘Neal v, Stite of CaIrfomia (1960) 55 Cal,
2d 11, 19 [9 Cal. Rptr. 607, 357 R2d 839] (Neal).)
Although the Neal rule had been the subject of criticism,
and we acknowledged-we might now-decide the matter
differently hiad it been presented 10 us as a matter of first -
impression (Latimer; supra; 5 Cal.-4th at pp. 1211~
1212), we: concluded we were not free to do 80 because:; -
of the collateral consequences suc.h areversal mrght have
on the entire complicated .determinate sentencing struc.:.
ture the Legislature had enacted in'the intervening years. -
* At this time; it isiimpossible to determine whether,-or.. .
how, statutory-law might have developed differently had.
this court's interpretation of section 654 been:different. -
For example; the limitations the Neal rule placed.on
consecutive sentencing may have affected legislative de- "
cisions regarding the length: of sentences for-individual
cnmes _or the development of sentence enhancements ,
[P] SN hire have i m-
tended 1f it had ["‘505] " know of the Tiéw Tule? On i
more general front, what other tetutes and legulalwe
dectsmns may have been mﬂuenced_by the ‘Neal ru.le, S
}vays'? These are ons, ihe Legisiatur,
not this coirt, is “best eqmpped to tinswer (Id at pp
1215-1216 ) S

Of course, pnnctples of stare decxsm do not preclude -
us from-ever revisiting our older decmmns Indeed, in

.the same year we declded Latimer-we overruled:a dif-.

ferent .sentencing precedent in People v.-King {1993) RS
Cal. 4th .59 [19 Cal. Rptr. 2d.233; 851 P2d 27} (King).
The primary difference between the cases was the extent.-
to which a reversal.of precedent would cast uncertainty- .
on the appropnate mterpretatron of the other statutes
and case law that make up Ca]tformn 8 cnminal sentenc—_
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ing stnicture. As*we explained in Latimer, the sentenc-

ing precedent atjssué-in King “was a specific, narrow

ruling that could be overruled without affecting a com-

plete sentencmg qch "me Tj:tl; [l'llle at issue in Latimer],
|, A \ J

ry}:re pervas:ve,_ 3t has mflusneed 80

by contrast,, is, t}ir
much, subsequent

a compreh Ve
of this, courf. The.ren
[*"'"‘714] cuﬁent,- ,,w Tiust. be leﬂ to the Leglslature g
(Latimer, supra, '8 Cal. 4th at p. 1216.) -

(4c) .We do not. percetve legxslatwe rehance to be a

apphcabﬂtty- ;

) 122501
rule is g v1tal underp' g of t.he entu:e admmrstratwe

naing 3 .
law structure ot Cslﬂorma ‘L_Inhlce the precedent at 1ssue B
hard evrdenoe suggests 6 Leg' 1 ture

in Lanme;; Tittl ;
has afﬁr;nantrely taken the Alaand_er rule mlo account
enactmg subsequent leglslauou, .

Unlike the rules at issue in‘both-King.and Lanmer
the Alexander mule is not da-Mattei-of statutory interpre-

tation; &s'it:doésmot hinge on the’meaning of specifid«

words'ds vised il a particulér-statite. Tt is fule of pro-

cedufe that’ comies iritd play whenever the-Legislatiie
offers perties the option- t0 ‘seek réconsideration-of a -

final sdministrative decision without specifying in the
relevant statute the consequences, if. ,Any, . of failing.to
do so, Thus, the ] Legisla e hes not had
nity afﬁrmatwely to acquie ce in the ‘
reenacting or reafﬁrmmg exact statutory language (See,
e.g., Fonigna Unifted, School Dist, | Burman (1! 988) 45
Cal. 34, 208, 219 1246 Cal Bpir. | 733 753 P2cl 689]

Maring Point., Lid. y. Wolfson (1982) 30.Cal. 3d 721,

734 [180.Cal. Rptr. 496,-640 P.2d 115, 30 A.L.R.4th
11611.) . .

Likewife; as noted’ prevmusly. it order drreetly 6 te-

v

pudiaté the Alexdnder rule, thie Lagistaturé would Lave

beeri tequired 16 endttd contrary statute ‘6f [*506] gen:

eral ap ltcat:on. prov1dmg that m all cases not other-- -

failure to seek reconsideration before an adrmmstratxve

body does not, standirig alone, affect the nght to judicial -
review. The Legislature has not enacted'sich a statute,’ .
but t.hat it has. not ohosen to do 8o is not necessanly dls- '

.....

failure to act may mdxeate many tlnngs pther than ap- :

proval of a judicial cons
'sheer pressure of other

jon .of a. statute the P
more .unportant husmess

" l_é'xisNexis*"

emna'er rule by .

" ‘political consrdersuons vy ora’ ’ ‘tendency ‘
to trust to the courts to correct theu' OWD.erTors ¢ ... ,' " -
S § County of Los Angele.s Y Hbrkers Camp Appeals

-
P

)" LevisaNexis-

- . Bd. (1981) 30 C’al 3d 391, 404 [179 Cal. Rpir. 214,
637 P.2d 681]; sée slso King, supra, 5 Cal. ‘4th'at p: 77; .
Latimer, supra, 5 Cal_. 4th atp 1213 People V. Escobar

dications of a legislstive vzew 23 to the apphcauon of.
the Alexander rule specrﬁcally to the LAFCD statutory .
scheme Respondents argue the Legislature ‘must have'
enacted Government Code section: 56857, subdivision

(a) with the implicit understending the dledarder rule = -

would apply-and-with the affirmative intention that it do-
s0. As we have'noted, nothmg in the language of the -
statute compels this conclugion or provides affirmative -
evidence of legislative approval or dzsspproval or even '
2Wareness, of the Alexander rule. © :

: Respondeqts alternnuvely argue that the Legrslature .
mvested the ; CD reconsldera.tton remedy with .8pe-.
cial sxgmﬁcanee by provrdmg that 1f a request for .
amendment or reconsrderatron is ﬁled the annexat:on :
process s suspended untxl fhe LAFCD pas acted upon
the request (Gav Code, §56857 subd (c)) Fromthm, '
they extrapolate thst _‘je,Legxslamre must eonslder re-
consideration to be especlal]y meanin _
context, an t.hus. that the I_egxslature n;_ust affirma--
tively behege requests for 'reeoqslderatmn are & mandaa,. ‘
tory remedy that must always be exhausted prior to ju-
dicial review. We do not agree, These sections merely
demonstrs.te ‘the Leg:slature ‘eonsiders such requests to

have s1gmﬁcauce when they are acually miade: They cait-
no light on[***715] whether the Legislatiiié wants par- c
ties to ﬁ.le pro forma requests for reconslderatmn '

We haven_ beenprov1ded wxr.h RoT bas our researcb_
dzsclosed -any. leglslatuge hlstory demonstratmg that in
enactmg Govemmenr Gode section, 5685 7, subdivision
(a), the Leg:slature afﬂ,rmat' ely consrdered the signifi-
cance of provrdmg a permissive: recons:deration remedy
to a party: ~who has alrendy obtamed a.final decision.
In lieu of direct mdmauons of legu;latwe [*507} in.
tent, respondents argue the Legmlature 8:aWareness and
spproyal of’ the general apphca}:ulity of t.he Alexander
rule may mdtrectly be ,demonstrated by.the exmt.ence of
other, statutes Lcontaming" reeonstderutlon optmns The
Leglslature has enacted: several statutes that provrde for
reconslderauon before the sdrmnwtrstwe body, but spec- .
ity that the nght to. seek Judmral Teview, i§ not affected.
by tbe fadure 10 seek resonslderatmn Respondents have '
u:lentlﬁed several statutes worded in thls manner, in ad—
dition tu the APA itself: (Wn‘ nge, § 1126, subd. (b),
Health & Sqf Code, § 40864 subd, (a) Gov Cade §
19588 Stats 1989 ch. 1392 §. 421 pp 6023-6024

lin the LABCO .

" LexisNexis~
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Deering's Wat.—Uncod. Acts (1999 Supp.) Act 2793, -

p. 162; Stats, 1989, ch. 844, § 504, p. 2777, Deering's..
Wat.—Uncod. Acts (1999 Supp.) Act 4833, p. 26)
Because these statutes postdate and thus supersede the...

Alexander rule where applicable, their enactment: .per-' .
mits an inference of ongoing legislative awareness,of .

the Alexander rule. Reversmg course at this date
spundents maintain, ‘would render the relevant langu
in these provisions surplusage

As petitioners point out, however, at Ieast one statute
provides the opposite. Labor Code section 5901 was
amended in 1951 to provide in pertinent part: "No cause
of action arising out of any final order, decision or award
made and filed by a [workers' compensation] commis-
sioner-or a referee shall accrue in any court to. any per-
son until.and unless . . . such person files a petition for
reconsideration, and such reconsideration is granted or. .
denied." (Stats. 1951, ch. 778, § 14, pp. 2268-2269.)
Among other things, [**555] the 1951 amendmerit re-
placed the word "rehearing” in the statute with the word
"reconsideration." (See Historical Note 45 West's Ann,
Lab. Code (1989 ed.) foll § 5901, p. 177.) Thus,
the Legisiature chose' to fine-tlme language ip a statute
providing that a workers' compensation ¢lairant must
request reconsideration of a final decision prior to re-
course to the:courts, even though the entire provision
would be surplusage were we'to assurre the Legisiature's
awareness of the rule of general apphcatmn prowded by
Alexander. * - .

Further a.mblgmty may be found in other statutes
Health and Safery Code. section, 121270, the AIDS
Vaccine Victims Compensaﬂon Fund stetute, provides
in pertinent part: "(h) . ... Upon the request by the ap-
plicant within 30 days of delivery or mailing [of the
written decision], the board may reconsider its deci-
sien. [P] (i) Judicial review of a decision shall be un-

der Section '1094. 5 of the Code ‘of Civil Procedure, and
the court shall exefcise its: independext judgment. A pe-

tition for review shall be filed-as-follows: [P] (1) If
no request for reconsideration is made, within 30 days -

of personal delivery or miailing of the board's décision
on the application, [P]*(2} If a’- [*508] ‘timely request
for reconsideration is filed and réjected by ‘the board,
within 30 days-of . , . the notice of rejection. TP] (3) If a:
timely request for reconsiderationis filed anid granted
by the board, . . . [within 30 ‘days of the final de-'

cision]." Although the- statite does not expressly state ~

that a party who fails to seek reconsideration may sesk
judicial review, by providing for-different time’ Tithita-
tions depending on whether reconsideration - was sought,
the statutory wording arguably implies that in enacting
_ the statute the Legislature was operating under the as-
sumption that failure to seek reconsideration of a final

administrative decision is not ordinarily a bar to further
[**%710] Juchcml review. Any such inference, however,
is weak,

In sum, all the inferences the parties would have us
draw are msubstannal and do not provide us wnh & suf--
ficient basis to extrapolate legnslatwe approval of the

+ Alexander rule. The most one can gay is that at times the

Legislature has had a speclﬁc intention regardmg the szg-
nificance of reconsxderanon ic an administrative scheme
and has chosen to craft a statute 5o as’ to aecompllsh its
intentions.

We ulnmately feturn to the sole reliable indication of
the Legislature's 'view of the need for the AIexander mle
(8) In e -acung the APA, the Legmlature was aware it
was creating a general statutory framework that would
be applied by mynad agencies under verying circum-
stances, Dot 2 spec1ﬁc scheme applicable to only one type
of administrative: heanng Despite this anticipation of
broad applicability, the Legisiature determined the right
to judicial review under the APA shall not be affécted
by failure to seek reconsideration before the agency in,
question, because the "policy requiring the exhaustion

- of administrative remedies 15 adequately safeguarded by

the requirement that the administrative proceeding must

.. be completed before the right to judiciel review exists,"
- {Judicial Council of Cal., 10th Biennial Rep., supra at

p. 28.)

*[The Tenth Biennial Repurt] is & most valuable aid
in ascenmmng the meaning of the statute, While it is true
that what we are interested in is the legxslanve intenit as
disclosed by the language of thé section under consider-
ation, the council drafied this language at the request of
the Legislature, and in this respect was & specla] legxsla«
tive committee, As part of its specnal reporl conta.mmg

. the proposed legislation it told the Legislature what it

intended to provide by the langnage used. [HN15] In
the absence of compelling language in the.statute to the
contrary, it will be assumed that the Legislature adopted :

the proposed legislation. with the intent and meaning .

expressed by the council in its report.” { Hohreiter V..
Garrison. (1947) 81 Cal., App. 2d 384, 397 [184 P2d
323J; accord, Anton v. San Antonio Community Hosp.
(1977) 19 Cal. 34 802, 817[140 Cal. Rptr 442, 567
P2d 1162].) -[*509] :

(4d) Neither the APA nor any other stamte has
eny c.umpbllmg laniguage to the contrary. As best we
can surmise, the considered public policy judgment of
the Legislatire i5 that the exhaustion of administrative
remedies doctrine is adequately safeguarded by the re-
quirement that the administrative proceedmg must be
completed before the right to judicial review arises. This
judgment is consistent [**556] with our own conclusion

180 G
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the Alexander rule is neither Aﬁecessary nor useful.

Respondents argue that 1f we determine to over-
rule the Alexander rule, the dccmlon should have only
prospective effect. We do ot ggrge (9a) fHN16] A de-
cision of this court overruling one of our prior decisions
ordinarily applies retrosctively, { Newman v. Emerson

Radio Corp. (1989) 48 Cal,-3d 973, 978 [258 Cal. Rptr. *

592, 772 P.:2d 1059]; Peterson v, Superior Court (1982)
31 Cal. 3d 147, 151 [18] Cal. Rptr. 784, 642 R2d
1305].) Admittedly, "we have long recognized the po-
tential for allowing narrow exceptions to the general rule

. of retroactivity when considerations of fairness and pub-

lic policy are so compelling in a particular case that, on
balance, they outweigh the considerations that underiie
the basic rule. [HN17] A court may decline tc follow
the standard rule when retrosctive application of a deci-

sion would raise substantial concerns about the effects of

the new rule on the general administration of justice, or
would unfairly undermine the reasonable reliance of par-
tiés on the previously existing state of the law. In other
words, courts have looked to the 'hardships' imposed
on parties by full retroactivity, permitting an exception
only when the circumstances of a case draw it apart from
the usual run of cases.” (Newman, supra, at p. 983.)

(4e) We do not perceive that retroactive applica-
tion of our decision will create [***717] any unusual
hardships. Alexander set forth a rule of very limited
gpplication. That the peneral administration of justice
will be significantly affected by its abrogation or many
pending ections will be affected is unlikely. No issue of
substantial detrimental reliance is present here; no one
has acquired a vested right or entered into & contract
based on the existence of the Alexander rule. (E.g.,
Peterson v. Superior Court, supra, 31 Cal. 3d at p.
152.) (9b) Finally, all things being equal, [HN18]
we deem it preferable to apply our decisions in such a
manner as to preserve, rather than foreclose, a litigant's
day in court on the merits of his or her action. (See,
e.g., Newman v. Emerson Radio Corp,, supra, 48 Cal.
3d at p. 990; Moradi-Shalal v. Fireman's Fund Ins.
Companies, supra, 46 Cal. 3d at pp. 304-305.}

(4f) Respondents argue that to permit petition-
ers to receive the benefit of our decision would be
inequitable, since they were presumably aware of the
Alexander rule and made a voluntery decision to ignore
it. Respondents [*510] infer this awareness solely from
petitioner Parfrey's initial request for reconsideration of
SILAFPCO's approval of the annexation of the devel-
opment property, which he later withdrew. In reality,

tion request are equally consistent with an understand-
ing that reconsideration is merely permissive as with
& belief it is mandatory. Indeed, lo assume petitioners

consciously chose to expose their action to dismissal on . -

purely procedural grounds is difficult. Moreover, as we . |
have discussed in detail above, although Alexander was_
decided over a half-century ago, the rule of the case hag
remained relatively obscure since that time, and that &
litigant would be uncertain of its vitality today is not at
all unlikely. The filing and withdrawal of a request for
reconsideration appear to reflect only & judgment that
perfecting the request would not be worthwhile.

We hereby overrule Alexander, supra, 22 Cal. 2d
198, and hold that, [HN19] subject to limitations im- -
posed by statute, the right to petition for judicial review
of a final decision of an administrative agency is not nec-
essarily affected by the party's feilure to file a request
for reconsideration or rehearing before that agency.

We emphasize this conclusion does not mean the fail-
ure to request reconsideration or rehearing may never
serve as a bar to judicial review. Such a petition re-
meing necessary, for example, to introduce evidence or
legal arguments before the administrative body that were
not bronght to its attention as part of the oripinal de-
cisionmeking process. (See, e.g., 2 Davis & Pierce,
Administrative Law Treatise (3d ed. 1994) § 15.8, p.
341.) Our reasoning here is not addressed to new ev-
idence, changed circumstances, fresh legal arguments,
filinge by [**557] newcomers to the proceedings and
the like, Likewise, [HN20] a rehearing petition is neces-
sary to call to the agency's attention errors or omissions
of fact or law in the administrative decision itself that
were not previously addressed in the briefing, in order
to give the agency the opportunity to correct its own
mistakes before those errors or omissions are presented
to a court. The general exhausticn rule remaing valid;
Administrative agencies must be given the opportunity
to reach a reagoned and final conclusion on each and ev-
ery issue upon which they have jurisdiction to act before
those issues are raised in a judicial fornm, Our decision
is limited to the narrow situation where one would be re-
quired, after a final decision by an agency, to raise for a
second time the sarne evidence and legal arguments one
has previously raised solely to exhaust administrative
remedies under Alexander. [*511]

[***718] The judgment of the Court of Appeal is
reversed, and the cause is remanded for further proceed-
ings in accordance with this deeision.

George, C. J., Mosk, I., Kennard, I., Baxter, J

the filing and subsequent withdrawal of idera-
. g qu of a reconsidera Chin, J., and Browa, J., concurred.
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Estate of DENIS H. GRISWOLD, Deceased.
NORMA B, DONER-GRISWOLD, Petitioner and
Respondeant,

. Y.
FRANCIS V. SEE, Objector and Appellant.

No. S087881.

Supreme Court of California

June 21, 2001.
SUMMARY

After an.individual died intestate, his wife, as
administrator of the estate, filed a petition for final
distribution. Based on a 1941 judgment in a bastardy
proceeding in Ohio, in which the - decedent's
biological father had confessed paternity, an heir
finder who had obtained an assignment of partial
interest in the estate from the decedent's half siblings
filed objections. The biological father had died before
the decedent,. leaving two children from his
subsequent marriage. The father had never told his
subsequent children about the decedent, but he had
paid court-ordered child support for the decedent
unti] he was 18 vears old. The probate court denied
the heir finder's petition to determine entitlement,
finding that he bad not demonstrated that the father
was the decedent's natural parent pursuant to Prob.
Code, § 6453, or that the father had acknowledged

the decedent as his child pursuant to Prob. Code, § -

6452, which bars a natural parent or a relative of that
parent from inheriting through a child born out of
wedlock on the basis of the parent/child relationship
unless the parent or relative acknowledged the child
and contributed to the support or care of the: child.
(Superior Court of Santa Barbara County, No.
B216236, Thomas Pearce Anderle, Judge.) The Court
of Appeal, Second Dist., Div. Six, No. B128933,
reversed. .

The Supreme Court affirmed the judgment of the
Court of Appeal. The court held that, since the father
had ackncwledged the decedent as his child and
contributed to his support, the decedent's half siblings
were not subject to the restrictions of Prob. Code, §
6452, Although 1o

"acknowledge" appears in Prob. Code, § 6452, the
word's common meaning is: to admit to be true or as

statutory  definition of
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stated; to confess. Since the decedent's father had
confessed paternity in the 1941 bastardy proceeding,
he had acknowledged the decedent under the plain
terms of the:statute. The court also held that the 1941
Ohio judgment;established the decedent's biological
father as his:natural parent for purposes of intestate
succession under Prob. Code. § 6453, subd, (b).
Since the identical issue was presented both in the
Ohio proceeding and in this California proceeding,
the Ohio proceeding bound the parties *905 in this
proceeding. (Opinion by Baxter, J,, with George, C.
I., Kennard, Werdegar, and Chin, JJ., concurring,
Concurring opinion by Brown, I. (see p. 925).)

HEADNOTES

Classified to California Digest of Official Reports

" (1a, 1b, 1c, 1d) Parent and Child § 18--Parentage of

Children-- _ Inheritance Rights--Parent's
Acknowledgement of Child Bom Out of
Wedlock:Descent and Distribution §  3--Persons
Who Take--Half Siblings of Decedent.

In a proceeding to determine entitlement to an
intestate estate, the trial court erred in finding that the
bhalf siblings of the decedent were precluded by Prob,
Code, § 6452, from sharing in the intestate estate.
Section 6452 bars & natural parent or a relative of that
parent from inheriting through a child bomn out of
wedlock unless the parent or relative ecknowledged .
the child and confributed to that child's support or
cere. The decedent's biological father had paid court-
ordered child support for the decedent until he was 18
years old. Although no statutory definition of
"acknowledge" appears in § 6452, the word's
comnmen meaning is: to admit to be true or as stated,
to confess. Since the decedent's father had appeared
in a 1941 bastardy proceeding in another state, where
he confessed paternity, he had acknowledged the
decedent under the plain terms of § 6452. Further,
even though the father had not bad contact with the
decedent and-had not told his other children about
him, the -record disciosed no evidence that he
disavowed paternity to anyone with knowledge of the
circumstances, Neither the language nor the history
of § 6452 evinces a clear intent to make inheritance
contingent upon the decedent's awareness of the
relatives who claim an inheritance right.

[See 12 Witkin, Summary of Cal. Law (Sth ed. 1990)
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Wills and Probate, § § 153, 1534, 153B.]

(2) Statutes §
Legislative Intent.
In statutory construction cases, a court’s fundameéntal
task is to ascertain the intent of the lawmakers so as
to effectuate the purpose of the statute, A.court
begins by examining the statutory language, giving
the words their usual and ordinary mesning. If the
terms- of the statute are unambiguous, the court
presumes the lawmakers meant what they said, and
the plain meaning of the [anguage govemns. If there is

29--Construction--Language--

ambiguity, however, the court mey then look to -

extrinsic sources, including the *906 ostensible
objects to be achieved and the legislative history. In
such cases, the court selects the construction that
comports most closely with the apparent intent of the
Legislature, with a view to promoting rather than
defeating the peneral purpose of the statute, and
avoids an interpretation that would lead to absurd
consequences. '

(3) Statutes § 46--Construction--Presumptions--
Legislative Intent--Judicial Construetion of Certain
Language.

When legislation has been judicially construed and &
subsequent statute on the same or an analogous
subject uses identical - or substantially similar
language, a court may presume that the Legislature
intended the same construction, unless a contrary
intent clearly appeers,

(4) Statutes § 20—-Construction--Judicial Function.
A court may not, under the guise of interpretation,
insert qualifying provisions not included in a statute.

(5a, 5b) Parent and Child § 18--Parentage of

Children--Inheritance  Rights--Determination  of
Natural Parent of Child Boem 0Out of
Wedlock:Descent and Distribution §

Who Take--Half Siblings of Decedent.
In a proceeding to determine entitiement to an
intestate estate, the trial court erred in finding that the
.half siblings of the decedent, who had been born out
of wedlock, were precluded by Prob. Code, § 6453
{only "natural parent” or relative can inherit through
intestate child), from sharing in the intestate estate,
Prob. Code, § 6453, subd. {b), provides that a natural
parent and child relationship may be established
through Fam. Code, § 7630, subd. (c), if 2 court
order declaring paternity was entered during the
father's lifetime. The decedent's father had eppeared
in a 1941 bastardy proceeding in Ohio, where he
confessed paternity. If a valid judgment of paternity
is rendered in Ohio, it generally is binding on

3--Persons -

California courts if Ohio had jurisdiction over the
parties end the subject matter, and the parties were
given reasonable notice and an opportunity to be
heard. Since the Obic bastardy proceeding decided
the identical issue presented in this' California
proceeding, the Ohio proceeding bound the parties in
this proceeding. Further, even though the dscedent's
mother initiated the bastardy proceeding prior to
adoption of the Uniform Parentage Act, and all
procedural requirements of Fam. Code, § 7630, may
not have been followed, that judgment was still
binding in this proceeding, since the issue
adjudicated was identical to the issue that would have
been presented in an action brought pursuant to the
Uniform Parentage Act.

(6) Judpments §  B6--Res Judicata--Collateral
Estoppel--Nature of Prior Proceeding--Criminal
Conviction on Guilty Plea.

A trial *907 court in a civil proceeding may not give
collateral estoppel effect to a criminal conviction
involving the same issues if the conviction resulted
from a guilty plea. The issue of the defendant's guilt
was not fully litigated in the prior’ criminsl
proceeding; rather, the plea bargain may reflect
nothing more than a compromise instead of an
ultimate determination of his or her guilt. The
defendant's due process right to a civil hearing thus.
outweighs any countervailing need to limit litipation
or conserve judicial resources.

{7) Descent and Distribution § '1-Judicial Function.
Succession of estates is purely a matter of statutory
regulation, which cannot be changed by the courts.

COUNSEL

Kitchen & Turpin, David C. Turpin; Law Office of
Herb Fox and Herb Fox for Objector and Appeliant.

Mullen & Henzell and Lawrence T. Sorensen for -
Petitioner and Respondent.

BAXTER, J.

Section_6452 of the Probate Code (all -statutory
references are to this code unless otherwise indicated)
bars a "natural parent" or a relative of that parent
from inheriting through 2 child born out of wedloclk
on the basis of the parent and child relationship
unless the parent or relative "acknowledged the
child" and "contributed to the support or the care of
the child." In this case, we must determine whether
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section 6452 precludes the half siblings of a child
born out of wedlock from shering in the child's
intestate estate wherz the record is undisputed that

©“."their father appeared in an Ohio court, admitted

" paternity of the child, and peid court-ordered child
" support until the child was 18 years old. Although the

"+ father and the out-of-wedlock child apparently never

“* met or communicated, and the half siblings did not

- learn of the child's existence until after both the child

and the father died, there is no indication that the
father ever denied patemnity or knowledge of the out-
of-wedlock child to persons who were aware of the
circumstances.

Since succession to estates is purely a matter of
statutory regulation, our resolution of this issue
requires that we ascertain the intent of the Jawmakers
who enacted section 6452, Apphcatxon of seftled
- principles of statutory *908 construction compels us
to cenclude, on this uncontroverted record, that
section 6452 does not bar the half siblings from
sharing in the decedent's estate,

Factual and Procedural Background

Denis H. Griswold died intestate in 1996, survived
by his wife, Norma B. Doner-Griswold. Doner-
Griswold petitioned for and received letters of
administration and authority to administer Griswold's
modest  estate, :
property.

In 1998, Doner-Griswold filed a petition for final
distribution, proposing a distribution of estate
property, after payment of attorney's fees and costs,
to herself as the surviving spouse and sole heir.
Francis V. 8ee, a self-described “forensic
gencaloglst" (beir hunter) whe had obtained ean
assignment of partial interest in the Griswold estate
from Margaret Loera and Daniel Draves, [FN1]
objected to the petition for final distribution and filed
a petition to determine entitlement to distribution.

FNI California permits heirs to assign their
interests in an estate, but such assignments
are subject to court scrutiny, (See § 11604.)

See and Doner-Griswold stipulated to the following
background facts pertinent to See's entitiement
petition,

Griswold was born out of wedlock to Betty Jane
Morris on July 12, 1941 in Ashiand, Ohio. The birth

consisting entirely of separate.

certificate listed his name as Denis Howard Morris
and identified John Edward Draves of New London,
Olio as the father. A week afier the birth, Morris
filed a "bastardy complaint" [FN2] in the juvenile
court in Huron County, Ohio and swore under oath
that Draves was the child's father. In September of
1641, Draves appeared. in the -bastardy proceeding
and “confessed in Court that the charge of the
plaintiff herein is true." The court adjudged Draves to
be the "reputed father" of the child, and ordered
Draves to pay medical expenses related to Morris's
pregnancy as well as $5: per week for child support
and maintenance, Draves complied, and for 18 years
paid the court-ordered support to the .clerk of the
Huron County court.

FN2 A "bastardy proceeding” is an archaic
term for & paternity suit. (Black’s Law Dict.
(7th ed. 1999) pp. 146, 1148.) .

Morris married Fred Griswold in 1942 and moved to
California. S8he began to refer to her son as "Denis
Howard Griswold," a name he used for the rest of his
life. For  many. years, Griswold believed Fred
Griswold was his father: At some point in time, either
after his mother and Fred Griswold *909 divorced in
1978 or after his mother died .in 1983, Griswold
learned that Draves was listed as. his father on his
birth certificate. So far as is known, Griswold made
no attempt to centact Draves or other members of the
Draves family.

Meanwhile, at some point after Griswold's birth,
Draves married in Ohio and had two children,
Margaret and Daniel. Neither Draves nor these two
children bad any communication with Griswold, and
the children did not know of Griswold's existence
until after Griswold's death in 1996. Draves died in
1993. His last will and testament, dated July 22,
1991, made no mention of Griswold by name or other
reference. Huron County. probate documents
identified Draves's surviving spouse and two
chlld:en-Margaret and Daniel-as the only he.u's

Based upon the foregoing facts, the probate court
denied See's petition to determine entitlement, In the
court's view, See had not demonstrated that Draves
was Griswold's "natural parent” or that Draves
"acknowledged" Griswold as his child as required by
section 6452. :

The Court of Appeal disagreed on both points and
reversed the order of the probate court. We granted
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Doner-Griswold's petition for review.

Discussion

(1a) Denis H. Griswold died without-a will, and his
estate consists solely of separate property.

Consequently, the intestacy rules codified at sections
6401 and 6402 are implicated. Section 6401,
subdivision (¢) provides that a surviving spouse's
share of intestate separate- property is one-half
"[w]here the decedent leaves fio issug but leaves =
parent or parents or-their issue or the issue of either
of them:" (§ 6401, subd. (c)(2)(B).) Section 6402,
subdivision "(c) provides that the portion of ‘the
intestate estate not passing fo the surviving spouse
under section 6401 passes as follows: "If there is no
surviving issue or parent, to the issue of the parents
or either of them, the issue taking equally if they are
all of the same degree of kinship to the decedent ...."

As noted, Griswold's mother (Betty Jane Morris) and
father (John Draves) both predeceased him. Morris
had no issue other than Griswold and Griswold
himself left no issue.-Based on these facts, See
contends that Doner-Griswold is entitled to one-half
of Griswold's estate and that Draves's issue ‘(See's
assignors, Margaret and Daniel) are entitled to the
" other half pursuant to sections 6401 and 6402.

Because Griswold was bom out of wedlock, three
additional Probate ‘Code provisions-gection 6450,
section 6452, and.zection 6453-must be consideréd.
*910

As relevant here, section 6450 provides that "a
relationship of parent and child exists for the purpose
of determining intestate succession by, through, or

from a person" where "[t]he relationship of parent’

and child exists between a person and the person's
natural parents, regardless of the marital status'of the
natural parents." (Jd., subd. (a).)

Notwithstanding section 6450's general-recognition
of a parent and child relationship in cases of
unmarried natural parents, section 6452 restricts the
ability of such parents and their relatives to inherit
from a child as follows: "If a child is born out of
wedlock, neither a natural parent nor a relative of
that parent inherits from or through the child on the
basis of the parent and child relationship between that
parent and the child unless both of the following
requirements ere satisfied: (9] (8) The parent or &
relative of the parent acknowledged the child. [{] (b)
The parent or a relative of the parent contributed to
the support or the care of the child:" (Italics added.}

Section 6453, in tum, articulates the criteria for
determining whether a person is a "natural parent"
within the meaning of sections 6450 and 6452. A

more detailed discussion of section 6453 appears.

post, at part B,

It is undisputed here that section 6452 poverns the
determination whether Margaret, Daniel, and See (by
a531gmnent) are entitled to inherit from Griswold. It
is also uncontroverted that Draves contributed court-
ordered child support for 18 years, thus satisfying
subdivision (b) of section 6452, At issue, however, is
whether the record establishes all the remaining
requirernents of section 6452 as a matter of law. First,
did- Draves acknowledge Griswold within the
meaning of section 6452, subdivision (a)? Second,
did the Obio judgment Df rcputed paternity cstahhsh
Draves as the natural parent of Griswold within the

contemplation of 'gections 6452 and 6453? We
address these issues in order.

A. Acknowledgement

As indicated, section 6452 precludes a natural parent
or a relative of that parent from inheriting through a
child born out of wedlock unless the parent or
relative "acknowledged the child." (/d., subd. (a).) On
review, we must determine whether Draves
ack:uowledged Griswold within the contemplation of
the statute' by confessing to paternity in court, where
the record reflects no other acts of acknowledgement,
but no disavowals either.

(2) In statutory construction cases, our fundamental
task is to ascertain the intent of the lawmakers so as
to effectuate the purpose of the statute. (Day v. City
of Fontanig (2001) 25 Cal4th 268, 272 [*211105
Cal.Rptr.2d 457, 19 P.3d 1196].) "We begin by
examining the statutory lénguage' giving thé words
their usual and ordinary meaning." (Jbid.; People v.
Lawrence (2000) 24 Cal.4th 219, 230 [99 Cal.Rptr.2d
570, 6 P.3d 228].) If the terms of the statute are
unambiguous, we presume the Jawmakers meant
what they said, and the plain meaning of the language
governs. (Day v. City of Fontana, supra, 25 Cal.4th
at p. 272; People v. Lawrence, supra, 24 Caldth at
pp. 230-231.) If there is ambiguity, however, we may
then look 4o extrinsic sources, including the
ostensible objects to be achieved and the legislative
history. (Day v. City of Foniana, supra, 25 Cal.4th at
p. 272.) In such cases; we " ' "select the construction
that comports most closely with the apparent intent of
the Legislature, with a2 view to promoting rather than
defeating the general purpose of the statute, and
avoid an interpretation that would lead to absurd
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consequences." ' " {Jbid.)

(1b) Section 6452 does not define the word
"acknowledged." Nor does any other provision of the
Probate Code. At the -outset, however, we may
logically infer that the word refers to conduct other
than that described in subdivision (b) of section 6452
i.e., contributing to the child's support or care;
otherwise; subdivision (e) of the statute would be
surplusage and unnecessary.

Although mno statutory definition appears, the
comumon eaning of "acknowledge " is "to admit to
be true or as stated; confess." (Webster's New World

Dict. (2d ed. 1982) p. 12; see Webster's 3d New .

Internat. Dict, (1981} p. 17 ["to show by word or act
that one has knowledge of and agrees to (a fact or
truth) ... [or] concede to be real or true ... [or]
admit").) Were we to ascribe this common meaning
to the statutory language, there could be no doubt that
section 6452's acknowledgement requirement is met
here, .As the stipulated record reflects, Griswold's

natural mother initiated a bastardy proceeding in the.

Ohio juvenile court in 1941 in which she alleged that
Draves was the child's father. Draves appeared in that
proceeding and publicly " confessed" that the
allegation was true. There is no evidence indicating
that Draves did' not confess knowingly and
voluntarily, or that he later denied patermity or
knowledge of Griswold to those who were aware of
the circumstances, [FN3] Although the record
establishes that Draves did not speak of Griswold to
Margaret and Daniel, there is no svidence suggesting
he sought to actively conceal the facts from them or
anycne else. Under the plain terms of section 6452,
the only sustainable conclusion on this-record is that
Draves aclmowledged Griswoeld.

FN3 Huron County court documents
indicate that at least two people other than
Morris, one of whom appears to have been a
relative of Draves, had knowledge of the
bastardy proceeding,

Although the facts here do not appear to raise any
ambiguity or uncertainty as to the statute's
application, we shall, in an abundance of caution,

*912 test our conclusion against the general purpose’

and legislative history of the statute. (See Day v. City
of Fontana, supra, 25 Celd4th at p. 274; Powers v.
City of Richmond {1995) 10 Caldth 85, 93 [40
Cal.Rptr.2d 839, 853 P.2d 1160].)

The legislative bill proposing enactment ‘of former
section 6408.5 of the Probate Code (Stats 1983, ch.

842, § 55, p. 3084; Stats. 1984, ch. 892, § 42, p.

3001), the ﬁrst modern stetutory forerunner to section
6452, was introduced to effectuate-’the Tentative
Recommendation Relating to Wills'and Intestate -
Succession of the California;.:-Law Revision
Commnission (the Commission).:(See 17 Cal. Law
Revision Com. Rep, (1984) p. 867; referring to 16
Cal. Law Revision Com. Rep. (1982) p. 2301))
According to the Commission, which had been
solicited by the Legislature to study and recommend .
changes to the then existing Probate Code, the
proposed comprehensive legislative package to
govern wills, intestate succession, and related matters
would "provide rules that are more likely to camry out
the intent of the testator or, if a person dies without a
will, the intent a decedent without a will is most
likely to. have bad." (16 Cal-Law Revision Com.

Rep., suprg, at p. 2319.) The Commission also

advised that the purpose of the legislation was to
"make probate more efficient and expeditious,”
(fbid.) From all.that appears, the Legisleture shared
the Comunission's views in enacting the legislative
bill of which former section 6408.5 was a part. (See
17 Cal. Law Revision Com. Rep., supra. atp. 867.)

Typically, disputes regarding parental
acknowledgement of a child boin out. of wedlock
involve factual assertions that are made by persons
who are likely to have direct financial interests in the -
child's estate and that relate to events occurring long
before the child's death. Questions of credibility must
be resoived without the child in court to corroboerate
or rebut the claims of those purporting to have
witnessed the perent's statements or conduct
concerning the child. Recognition that an in-court
admission of the parent and child relationship
constitutes powerful evidence of an
acknowledgement under gsection 6452 would tend to
reduce litigation over such matters and thereby

-effectuate the legislative objective to "make probate

more efficient and expeditious." (16 Cal. Law

Revision Com. Rep., supra, at p. 2319.)

Additionally, construing the acknowledgement
requirement to be met in circumstances such as these
is neither illogical nor absurd with respect to the
intent of an intestate decedent, Put another way,
where a parent willingly acknowledged paternity in
an action initiated to esteblish the parent-child
relationship and thereafter was never heard to deny
such relationship (§_6452, subd. (a)), and where that
parent paid all court-ordered support for that child for
18 years (id, subd. (b)), it cannot be said that the
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participation *913 of that parent or hisrelative in the
estate of the deceased child is either (1) so illogical
that it cannot represent the intent that one without a
will is most likely to have had (16 Cal. Law Revision
Com. Rep., supra, at p. 2319) or (2) "so sbsurd as to

make it manifest that it could not have been intended" -

by the Legislature (Eszate of De Clgaran (1907) 150

Cal. 682, 688 [89 P. 833] [comstruing Civ, Code,-

former § 1388 as entitling the illegitimate half sister
of an illepitimate decedent to inherit her entire
intestate separate property to the exclusion of the
decedent's surviving-husbend]).

There is a dearth of case law pertaining to section
6452 or its predecessor statutes, but what little there
is supports . the foregoing construction. Notably,
Lozano v. Scalier (1996) 51 Cal.App.4th 843 [39
Cal.Rptr.2d 346] (Lozano), the only prior decision
directly addressing gection 6452's acknowledgement
requirement, declined to read the statute as
necessitating more than what its plain terms call for.

In Lozano, the issue was whether the trial court erred
in allowing the plaintiff, who was the natural father
of a 10-month-old child, to pursue a wrongful death
action arising out of the child's accidental death. The
wrongful death statute provided that where the
decedent left no spouse or child, such an action may
be brought by the persons "who would be entitled to

the property of the decedent by intestate succession." .

(Code Civ. Proc.. § 377.60, subd. (a).) Because the
child had been-bom out of wedlock, the plaintiff had
no right to succeed to the estate unless he had both
"acknowledged the child " and "contributed to the
support or the cere of the child" as required by
section 6452, Lozane upheld the trial court's finding
of acknowledgement in light of evidence in the
record that the plaintiff had signed as "Father" on a
medical form five months before the child's birth and
had repeatedly told family -members and others that
he was the child's father. (Lozano, supre, 51
Cal.App.4th at pp. 845, 848.)

Significantly, Lozano rejected arguments that an
acknowledgement under Probate Code section 6452
must be {1} a witnessed writing and (2) made after
the child was born so that the child is identified, In
doing so, Lozane initially noted there were no such
requirements on the face of the statute. (Lozano,
supra, 51 Cal.App.4th at p. 848.) Lozano next looked
to the history of the statute and made two
observations in declining to read such terms into the
statutory languape. First, even though the' Legislature
had previously required a witnessed writing in cases
where an illegitimate child sought to inherit from the

father's estate, it repealed such requirement in 1975 in
an apparent effort to ease the evidentiary proof of the
parent-child relationship. (Jbid) Second, other
statutes: that required a parent-child relationship
expressly contained more formal! acknowledgement
requirements for the assertion' of certain other rights
or privileges. (See id, at p, 849, citng *914Code Civ.
Proc, § 376, subd. (c), Health & Saf. Code, §
102750, & Fam, Code, § 7574.) Had the Legislature
wanted to impose more stringent requirements for an
acknowledgement under section 6452, Lozano

. reasoned, it certainly had precedent for doing so.

{Lozano, supra, 51 Cal.App.4th at p. 849.)

Apart from Probate Code section 6452, the
Legislature = had  previdusly  imposed an

acknowledgement requirement in the context of a
statute providing that a father could legitimate 2 child
born out of wedlock for all purposes "by publicly
acknowledging it as his own." (See Civ. Code, former
§ 230.) [FN4] Since that statute dealt with an
analogous subject and employed a substantially
similar phrase, we address the case law construing -
that legislation below.

FN4 Former section 230 of the Civil Code
provided: "The father of an illegitimate
child, by publicly acknowledging it as his
own, receiving it as such, with the consent
. of his wife, if he is married, into his family,
- and otherwise treating it as if it were a
legitimate child, thereby edopts it as such;.
and such child is thereupon deemed for all
purpeses legitimate from the time of its
birth. The forepoing provisions.. of this
Chapter do not apply to such an adoption,”
(Enacted 1 Cal. Civ. Code (1872) § 230, p.
68, repealed by Stats. 1975, ch. 1244, § 8
p.3196.)
In 1975; the Legislature enactcd California's
Uniform Parentage Act, which abolished the
concept of legitimacy and replaced it with
the concept of parentage. (See Adoption of
Kelsep S. (1992) 1 Cal4th 816, 828-829 [4
Cal.Rptr.2d 615, 823 P.2d 1216].)

In Blythe v. Ayres (1892) 96 Cal. 532 [31 P. 915},
decided over a century ago, this court determined that
the word "acknowledge," as it appeared in former
section 230 of the Civil Code, had no technical
meaning. (Blythe v. Ayers, supra, 96 Cal. at p. 577.) .
We therefore employed the word's common meaning,
which was " 'to own or admit the knowledge of.' "
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(/bid. [relying upon Webster's definition]; see also
Estate of Gird {1910y 157 Cal. 534, 542 [1C8 P,

4991.) Not only did that definition endure in case law
addressing legitimation (Estate of Wilson (1958) 164

Cal.App.2d 385, 388- 389 [330 P.2d 452); see Estate
of Gird, supra, 157 Cal. at pp. 542- 543}, but, as
discussed, the word retains virtually the same
meaning in general usage today-"to admit to be true
or as stated; confess." (Webster's New World Dict.,
supra, at p. 12; see Webster's 3d New Internat. Dict,,
supra, at p. 17.}

Notably, the decisions construing former section 230
of the Civil Code indicate that its public
acknowledgement requirement would have been met
where a father made a single confession in court to
the paternity of a child.

In Estate of McNamara (1919) 18] Cal. 82 [183 P.
552, 7. A.L.R. 313]. for example, we were emphatic
in recognizing that a single unequivocal act could
satisfy the acknowledgement reguirement for
purposes of statutory legitimation, Although the
record in that case had contained additional evidence
of the father's acknowledgement, we focused our
attention on his *915 one act of signing the birth
certificate and proclaimed: "A more public
acknowledgement than the act of [the decedent] in
signing the child's birth certificate describing himself
as the father, it would be difficult to imagine." (Jd at
pp. 97-98.)

Similarly, in Estate of Gird, supra, 157 Cal. 534, we
indicated in dictum that "a public avowal, made in
the courts" would constitute a  public
acknowledgement under former section 230 of the
Civil Code. {Estate of Gird, supra, 157 Cal. at pp.
542-543)

Finally, in Wong v. Young (1947) 80 Cal.App.2d 391
181 P.2d 741], a man's admission of paternity in a
verified pleading, made in an action seeking to have
the man declared the father of the child and for child
support, was found to have satisfied the public

acknowledgement requirement of the legitimation

stetute. (Jd. at pp. 393-394.) Such admission was also
deemed to constitute an acknowledgement under
former Probate Code section 255, which had allowed
illegitimate children to inherit from their fathers
under an acknewiedgement requirement that wag
even more stringent than that contained in Probate
Code section 6452, [FNS5] (Weng v. Young, supra, 80
Cal.App.2d at p, 394; see also fstate of De Laveaga
(1904) 142 Cal 158, 168 [75 P. 790} [indicating in
dictum that, under a predecessor to Probate Code

gection 255, father sufficiently acknowledged an
illegitimate child in a2 single witnessed writing
declaring the child as his son].) Ultimately, however,
legitimation of the child under former secticn 230 of
the Civil Code was not found because two other of
the statute's express requirements, i.e., receipt of the
child into the father's family and the father's
otherwise treating the child as his legitimate child
{see ante, fo. 4), had not been established. (Wong v.
Young, supra, 80 Cal.App.2d at p, 334,

FNS5 Section 255 of the former Probate Code
provided in pertinent part: " ' Every
illegitimate child, whether born or concejved
but unborn, in the event of his subsequent
birth, is an heir of his mother, and also of the
person who, in writing, signed in the
presence of a competent  witness,
acknowledges himself to be the father, and
inherits his or her estate, in whole or in part,
as the case may be, in the same manner as if
he had been born in lawful wedlock ...' "
(Estate of Ginochip (1974) 43 Cal.App.3d

412, 416 [117_Cal.Rptr. 565], italics
omitted.)

Although the foregoing authorities did not involve
section 6452 their views on  parental
acknowledgement of out-of-wedlock children were
part of the legal landscape when the first modern
statutory forerunner to that provision was enacted in
1985. (See former § 6408.5, added by Stats. 1983,
ch. 842, § 55, p. 3084, and amended by Stats. 1984,
ch. 892, § 42, p. 3001.) (3) Where, as here,
legislation has been judicially construed and a
subgequent statute on the same or an analogous
subject uses identical or substantially similar
language, we may presume that tbe Legislature
intended the *916 same construction, unless a
contrary intent clearly appears. (fn re Jerry R. {1994)
29 Cal.App.4th 1432, 1437 [35 Cal.Rptr.2d 155]; see
also People v. Masbruch (1996) 13 Cal4th 1001,
1007 [55 Cal.Rptr.2d 760, 920 P.2d 705); Belridge
Farms v. Agricultural Labor Relations Bd. {1978} 2]

Cal,3d 551, 557 (147 Cal.Rptr. 165, 580 P.2d 6651

(Ic) Since no evidence of a contrary intent clearly
appears, we may reasonably infer that the types of
acknowledgement formerly deemed sufficient for the
legitimmation statute (and former § 255, as well)
suffice for purposes of intestate succession under
section §452. [FN6]
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FN6' * Probate  Code _ section  6452's
acknowledgement requirement differs from
that fourid' in former section 230 of the Civil
Code, in that section 6452 does not require a’
parent to “pubhcly aclknowledge & child

born out” of wedlock. That difference, |

however, fails to accrue to Doner-Griswold's
benefit. 'If ‘anything, it suggests that the
ackhowledgement contemplated in section
6452 encompasses a broader spectrum of
conduct than that associated with the
legitimation statute.

Doner-Griswold disputes whether the
acknowledgement required by Probate Code section
6452 may be met by a father's single act of
acknowledging a child in court. In her view, the

requirement contemplates a situation where the father

establishes an ongoing parental relationship with the
child or otherwise acknowledges the child's existence
to his subsequent wife and children, To support this
contention, she relies on three other authorities
addressing acknowledgement under former section
230 of the Civil Code: Biythe v. Ayers, supra, 96 Cal.
532, Esiate of Wilson, supra, 164 Cal.App.2d 385,
and Estaie of Maxey (1967) 257 Cal.App.2d 391 [64
Cal.Rptr. 837],

In Blythe v. Ayres, supra, 36 _Cal. 532, the father
never saw his illegitimate child because she resided
in another country with her mother, Nevertheless, he
"wag garrulous upon the subject” of his paternity and
"it was his common topic of conversation." (Jd. at p.

" 577.) Not only did the father declare the child to be

his child, "to sll persons, upon all eccasions,” but at’
his request the child was named and baptized with his
surname, (Jbid.) Based on the foregoing, this court
remarked that "it could almost be held that he shouted
it from the house-tops." (I/bid.) Accordingly, we
concluded that the father's public acknowledgement
under former section 230 of the Civil Code could
“hardly be considered debatable." (Biythe v. Ayres,

supra, 96 Cal. atp. S77.

In Estate of Wilson, supra, 164 Cal.App.2d 383, the
evidence showed that the father had acknowledged to
his wife that he was the father of a child borm to
another woman. (fd. at p. 389.) Moreover, he had
introduced the child as his own on many occasicns,
including et the funeral of his mother, (7bid.) In light
of such evidence, the Court of Appeal upheld the trial
court's finding that the father bad publicly
acknowledged the child within the contemplation of
the legitimation statute. *917

Page 8

In Estate of Maxey, supra, 257 Cal.App.2d 391, the
Court of Appeal found ample evidence supporting the
trial court’s determination that the father publicly
acknowledged his illegitimate son for purposes of
legitimation. The father had, on several occasions,
visited the house where the child lived with his
mother and esked about the child's school attendance
and general welfare, (Jd. at p. 397.) The father also,
in the presence of others, had asked for permission to
take the child to his own home for the summer, and,
when that request was refused, said that the child was
his son and that be should have the child part of the
time. (Jbid.) In addition, the father had addressed the

. child as his son in the presence of other persons.

(bid.)

Doner-Griswold correctly points out that the
foregoing decisions illustrate the prinéiple that the
existence of acknowledgement must be decided on
the circumstances of each case, (Estate of Baird
{1924) 153 Cal, 225, 277 [223 P. 974]) In those
decisions, however, the respective fathers had not
confessed to paternity in a legal action.
Consequently, the courts looked to what other forms
of public acknowledgement had been demonstrated
by fathers. (See dlso Lozano, supra, 51 Cal App.4th
843 [exammmg father's acts both before. and after
child's birth in ascertaining acknowledgement under
§ 6452])

That those -decisions recognized the validity of
different forms of acknowledgement should not
detract from the weightiness of a father's in-court
acknowledgement of & child in an action seeking to
establish the existence of a parent and child
relationship. (See Esiate of Gird, supra, 157 Cal. at
PR 342-543; Wong v. Young, supra, 80 Cal.App.2d at
pp. 393-394.) As aptly noted by the Court of Appeal
below, such an acknowledgement is a critical one that
typically leads to a paternity judgment and a legally
enforceable obligation of support. Accordingly, such
acknowledgements carry as much, if not greater,
significance than those made ta certain select persons
(Estate of Maxey, supra, 257 Cal. App.2d at p. 397) or
"shouted .., from the house-tops " (Blythe v. Ayres,
supra,96 Cal, atp. 577).

Doner-Griswold's authorities do not persuade us that
section 6452 should be read to require that a father
have personal contact with his cut-of-wedlock child,
that he make purchases for the child, that he receive
the child intc his home and other family, or that he
treat the child as he does his other children. First and
foremost, the language of section 6452 does not
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support such requirements. (See Lozano, supra, 31
Cal. Appdth at p. 848.) (4) We may not, under the
guise of interpretation, insert quelifying provisions
not included in the statute. (California Fed Savings
& Loagn Assn. v, City of Los Angeles (1995) 1
Cal.4th 342, 349 [45 Cal.Rptr.2d 279. 902 P.2d
2971

(1d) Second, even though Biythe v. Ayres, supra, 96
Cal. 532, FEstate of Wilson, supra, 164 Cal.App.2d
385, and Estate of Maxey, supra, *918257
CalApp2d 391, variously found such factors
significant for purposes of legitimation, their
reasoning appeared to flow directly from the express
terms of the controlling statute. In contrast to Probate
Code section 6452, former section 230 of the Civil
Code provided that. the [egitimation of a child born
out of wedlock was dependent upon three distinct
conditions: (1) that the father of the chiid "publicly
acknowledg[e] it as his own"; (2) that he "receiv[e] it
as such, with the consent of his wife, if he is married,
into his family"; and (3) that he "otherwise treat[] it

as if it were a legitimate child." (4nie, . 4; see

Estate of De Laveaga, supra, 142 Cal. at pp. 168-169
[indicating that although father acknowledged his
illegitimate son in a single witmessed writing,
legitimation statute was not satisfied because the
father never received the child into his family and did
not treat the child as if he were legitimate].) That the
legitimation statute  contained such  explicit
requirements, while section 6452 requires only a
natural parent's aclknowledgement of the child and
contribution toward the child's support or care,
strongly supgests that the Legislature. did not intend
for the latter provision to mirror the former in all the
particulars identified by Dener-Griswold. (See
Lozano, supra, 51 _Cal App.4th st pp.  848-849:
compare with Fam. Code, 8 7611, subd. {d) [a man is
"presumed" to be the natural father of a child if "[h)e
receives the child into his home and openly holds out
the child as his natural chifd"].)

In an attempt to negate the significance of Draves's
in-court confession of patemnity, Doner-Griswold
emphasizes the circumgtance that Draves did not tell
his two other children of Griswold's existence. The
record here, however, stands in sharp contrast to the
primary -authority she offers on this point. Estate of
Baird, supra, 193 Cal, 225, held there was no.public
acknowledgement under former section 230 of the
Civil Code where. the decedent admitted paternity of
a child to the child's mother and their mutual
acquaintances but actively concealed the child's
existence and his relationship to the child'’s mother
from his own mother and sister, with whom he had

intimate and affectionate relations. In that case, the
decedent not only failed to tell his relatives, family
friends, and business associates of the child (193 Cal.
gt p. 252}, but he affirmatively denied patemity to a
half brother and to the family coachman (id_at p.
277). In addition, the decedent and the child's mother
masqueraded under a fictitious name they assumed
and gave to the child in order to keep the decedent's
mother and siblings in ignorance of the relationship,
(/4. at pp. 260-261.) In finding that a public
acknowledgement had, not been established on such
facts, Estate of Baird. stated: "A distinction will be
recognized between & mere failure to disclose or
publicly acknowledge paternity and a willful
misrepresentation - in  regard to i, in such
circumstances there must 'be no purposeful
concealment of the fact of paternity. " (/4. at p. 276.)

. *919

Unlike the situation in Estate of Baird, Draves
confessed to paternity in a formal legal proceeding,
There -is no evidence that Draves thereafter
disclaimed his relationship to Griswold to people
aware of the circumstances (see ante, fn. 3), or that
he affirmatively denied he was Griswold's father
despite his confession of paternity in the Ohio court
proceeding, Nor is there any suggestion that Draves
engaged in contrivances to prevent the discovery of
Griswold's existence. In light of the obvious
dissimilarities, Doner-Griswold's reliance on Estate
of Baird is misplaced.

Estate of Ginochio, supra, 43 Cal.App.3d 412,
likewise, is inapposite. That case held that & judicial .
determination of paternity following a vigorously
contested  hearing did not establish an
acknowledgement sufficient to allow an illegitimate
child to inherit under section 255 of the former
Probate Code. (See ante, fo. 5.) Although the court
noted that the decedent ultimately paid the child
suppert ordered by the court, it emphasized the
circumstance that the decedent was declared the
child's father against kis will and at no time did he
admit he was the father, or sign any writing
acknowledging publicly or privately such fact, or
otherwise have contact with the child. (Estate of
Ginochio, supra, 43 Cal.App.3d at pp. 416-417.)
Here, by contrast, Draves did not contest paternity,
vigorously or otherwise. Instead, Draves stood before
the court.and openly admitted the parent and child
relationship, and the record discloses no evidence
that he subsequently disavowed such admission to
anyone with knowledge of the circumstances, On this
record, section 6452' acknowledgement requirement
has been satisfied by a showing of what Draves did
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and did not do, not by the meré fact that paternity had
been judicially declared.

Finally, - Doner-Griswold contends that a 1996
amendment of section 6452 evinces the Legislature's
unmistakable intent that a decedent's estate may not
pass to siblings who had no contact with, or were’

totally unknown to, the decedent. As we shall -

explain, that contention proves too'much.

Prior to 1996, section 6452 and a predecessor statute,
former section 6408, expressly provided that their
terms did not apply to "a natural brother or & sister of
the child" born-out of wedlock. [FN7] In construing
former section 6408, Estate of Corcoran (1992) 7
Cal. App.4th 1095 [9 Cal.Rptr.2d 475] held that a half
sibling was a "natural brother or sister" within the
meaning of such *920 exception. That holding
effectively allowed a half sibling and the issue of
another half sibling to inherit from a decedent's estate
where there bad been no parental acknowledgement
or support of the decedent as ordinarily required. In
direct response to Esiate of Corcoran, the Legislatire
amended section 6452 by eliminating the exception
for naturel siblings and their issue, (Stats. 1996, ch.
862, § ' 15; see Sen. Com. on Judiciary, Analysis of
Assem. Bill No, 2751 (1995-1996 Reg. Sess.) as
amended June 3, 1996, pp. 17-18 (Assembly Bill No.
2751).) ‘According to legislative documents, the
Commission had recommended deletion of the
statutory exception because it "creates an undesirable
risk that the estate of the deceased out-of-wedlock
‘child will be claimed by siblings with whom the
decedent had no contact during lifetime, and of
whose existence the decedent was unaware." (Assem.
Com. on Judiciary, Analysis of Assem. Bill No. 2751
(1995-1996 Reg. Sess.) as introduced Feb. 22, 1996,
p. 6: see also Sen, Com. on Judiciery, Analysis of
Assem. Bill No. 2751, supra, at pp. 17-18.)

FN7 Former section 6408, subdivision (d)
provided: "If a child is born out of wedlock,
neither a parent nor a relative of a parent
(except for the issue of the child or a natural
brother or sister of the child or the issue of
that brother or sister) inherits fiom or
through the child .on the basis of the
relationship of parent and child between that
. parent and child unless both of the following

requirements are satisfied: [ ] (1) The -

parent or- a relative of the parent
acknowledged the child. [{ ] (2) The parent
or a relative of the parent contributed to the
support or the care of the child, " (Stats.

Page 10
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1990, ch. 79, § 14, p. 722, italics added.)

This legislative  history does not compel Domer- }
Griswold's construction of gection 6452, Reasonably

read, the comments of the Commission merely - -

indicate its concern over the "undesireble risk" that
unknown siblings .could rely on the statutory:

exception to make claims against estates. Neither the
language nor the history of the statute, however,
evinces a clear intent to make inheritance contingent
upon the decedent's awareness of or contact with
such relatives, {See Assem. Com. on Judiciary,
Analysis of Assem. Bill No. 2751, supra, at p. 6; see
also Sen. Com. on Judiciary, Analysis of Assem, Bill
No. 2751, supra, at pp. 17-18.) Indeed, had the
Legislature intended to categorically preclude
intestate succession by a natural parent or a relative
of that parent who had no contact with or was
unknown to the deceased child, it could easily have
5o stated. Instead, by deleting the statutory exception
for natural siblings, thereby subjecting siblings to
section’ __6452's dual requirements of
ecknowledgement and support, the Legislature acted
to prevent sibling inheritance under the type of
circurnstances presented in Estate of Corcoran,
supra, 7 _Cal.App4th 1099, and to  substantially
reduce the risk noted by the Commission. [FN8] *921

FN8 We observe that, under certain former
versions of Ohio law, 'a father's confession
of paternity in an Ohio juvenile court
proceeding was not the equivalent of =
formal probate court "acknowledgement"
. that would have allowed an illegitimate
child to inherit from the father in that state.
(See Estate of Vaughan (2001) 90 Ohio
St3d 544 [740 N.E.2d 259, 262- 2631.
Here, however, Doner-Griswold does not
dispute that the right of the succession
claimants to succeed to Griswold's property
is governed by the law of Griswold's
* domicile, i.e., Celifornia law, not the law of
the claimants' domicile or the law of the
place where Draves's acknowledgeément
occurred. (Civ, Code, § § 755, 946; see
Estate of Lupid (1945) 26 Cal.2d 472, 493-
496 (159 P.2d 643, 162 A.L R, 606] [where
father died domiciled in California, his out-
of-wedlock son could inherit where all the
legitimation requirements of former § 230
of the Civ. Code were met, even though the
acts of legitimation occurred while the father
and son were domiciled in two other states
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wherein such acts were not legally

sufficient].)
B. Reguirement of a Natural Parent and Child
Relationship

(58) Section 6452 limits the ability of a "natural
parent" or "a relative of that parent" to inherit from or

through the child "on the basis of the parent and child - '

relationship between that parent and the child."

Probate Code section 6453 restricts the means by

which a relationship of a natural.parent to a child
may be established for purposes of intestate

succession., [FN9] (See Estate of Sanders (1992) 2 .

Cal.AppAth . 462, 474-475 [3_CalRptr2d 536].)
Under section 6453, subdivision (2), & natura] parent
and child relationship, is established where the
relationship is-  presumed under. the Uniform
Parentage Act and not rebutted. (Fam. Code, § 7600
et seq.) It is undisputed, however, that none of those
presumptions applies-in this case.

FN9 Section 6453 provides in full: "For the
purpose of determining whether a person is

a matural parent' as that term is used is this -

chapter: [{ ] (a) A natural parent and child
relationship is  established where that
relationship .is presumed and not rebutted

pursuant to the Uniform: Parentage Act, Part.

3 {(commencing with Section 7600} of

" Division 12 of the Family Code. [§ ] (b) A
natural parent and child relationship may be
established pursuant to any other provisions
of the Uniform Paventage Act, except that
the relationship may not be established by
an action under subdivision (¢) of Section
7630 of the Family Code unless any of the
following conditions exist: [{ ] (1) A court
order was entered during the father's lifetime
declaring paternity, [ ] (2) Paternity is
establisbed, by clear and convincing
evidence that the father has openly held out
the child as his own [] ] (3) It was
impossible for the father to hold out the
child as his own and paternity is established
by clear and convincing evidence."

Alternatively, and as relevant here, under Probate
- Code section 6453, subdivision (b), a natural parent
and child relationship may be established pursuant to
section 7630, subdivision {c) of the Family Cods,

[FN10] if a court order was,entered during the
father's lifetime declaring patermty [FNll} (§ 6453,
subd, (b)(1).) _ :

FN10 Family Code - section 7630,
subdivision (c) provides in pertinent part:
"An action to determine the existence of the
father and child relationship with respect to
& child who has no.presumed father under
Section 7611 ... may be brought by the child
or personal representative of the child, the
Department of Child Support Services, the
mother or the personmal representative or a
parent of thermother if the mother has died
or is-a minor, 8 man alleged or alleging
himself to be the father, or the. personal
representative or a.parent of the alleged
father if the alleged father has died or is a
minor. An action under this. subdivision
~shall be consolideted with a proceeding
pursuant to Section 7662 if a proceeding has
been filed under Chapter 5 (commencing
with Section 7660). The parental rights of
the alleged natural father shall be
determined as set forth in-Section 7664."

Iy

FN11 See rr;akés". no -eftempt to establish
Draves's natural parent status under other
provisions of section:6453, subdivision (b).

See contends the question of Draves's paternity was

fully and finally adjudicated in the 1941 bastardy
proceeding in Ohio. That proceeding, he *922 argues,
satisfies both the Uniform Parentage Act and the
Probate Code, and should be binding on the partxes
here,

If & valid judgment of patemity 1§ rendered in Ohio,
it generally is binding on California courts if Ohio
had jurisdiction over the parties and the subject
matter, and-the parties weré given reasonable notice
and an opportunity to be heard. (Ruddock v. Ohls
(1979) 91 Cal.App.3d 271, 276 {154 Cal.Rptr. 87])
California courts generally recognize the importance
of a final determination of patemity. .(E.g.,” Weir v.
Ferreira . (1997)..59  Cal.AppAth 1509, 1520 [70
Cal.Rptr.2d 33) (Weir); Guardianship of Claralyn S,
(1983) 148 Cal.App.3d 81, 85 [195 Cal.Rptr. 646]:
of. Estate of Camp (1901) 131 Cal. 469, 471 [63 P.
736] [same for adoption determinations].)

Dener-Griswold does not dispute that the parties
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here are in privity with, or claim inheritance through,
those who are bound by the bastardy judgment or are
estopped fiom attacking it. (See Weir, supra, 59
Cal.App.4th at pp. 1516- 1517, 1521.) Instead, she
contends See has not shown that the issue adjudicated
in the Ohio bastardy proceeding is identical to the
issue presented. here, that is, whether Draves was the
natural parent of Gnswold

Although we have found no Cahfnrma case chrectly
on point, one Chio decision has recognized that a
" bastardy judgment rendered in Ohio in 1950 was res
judicata of any proceeding that might have been
brought under the Uniform Parentage Act. (Birman v,
Sproat (1988) 47 Ohio App.3d 65 [546 N.E.2d 1354
1357] [child born out of wedlock had standing to
bring will contest . based wupon a paternity
determination in & bastardy proceeding brought
during testator's life]; see also Black's Law Dict.,
supra, at pp..148, 1148 [equating 2 bastardy
proceeding with a paternity suit].) Yet another Ohio
decision found that.parentage proceedings, which had
found a decedent to be the "reputed father" of a child,
[FN12] satisfied an Ohio legitimation ‘statute and
conferred standing upon the illegitimate child to
contest the decedent's .will- where the father-child
relationship was established prior to the decedent's
death. (Beck v. Jollify (1984) 22 Ohio App.3d 84 [489

N.E.2d. 825, 8291 see aiso Lstate of Hicks (1993) 90
Ohio_App.3d 483 [629 N.E.2d 1086, 1088-108
[parentage issue must be deterrnined prior to the
father's death to the extent the parent-child
relationship is being established under the chapter
governing descent and distiibution].) While we are
not bound to follow these Ohioc authorities, they
persuade us that the 1941 bastardy proceeding
decided the identical issue presented here,

FN12 The term "reputed father" appears to
have reflected the language of the relevant
Ohio statute at or about the time of the 1941
bastardy proceeding. (See State ex rel
Discus v. Var Dorn (1937) 56 Ohio App. 82
[8 Ohio Op. 393, 10 N.E.2d 14, 18]} "~

Next, Doner-Griswold' argues the . Ohio judgment
should not be given res judicata effect becavse the
bastardy proceeding was quasi-criminal in hature.
*923 It is her position that Draves's confession may
have reflected only a decision to avoid a jury trial
instead of an adjudication of the paternity issue on
the merits.

.complained

To support this argument, Doner-Griswold relies
upon Pease v. Pease {1988} 201 Cal.App.3d 29 [246
Cal.Rptr. 762] (Pease). In that case, a grandfather
was sued by his grandchildren and others in a civil
action alleging the grandfather's molestation of the
grandchildren. When the grandfather cross-
egainst his former wife for
apportionmment of fault, she filed a demurrer
contending that the grandfather' was collaterally
estopped from asserting the negligent character of his
acts by virtue of his guilty plea in 2 criminal
proceeding involving the same issues. On appeal, the
judgment dismissing " the cross-complaint was
reversed. (6) The appellaté court reasoned that a' trial
court in a civil proceeding may not give collateral
estoppel effect to a criminal conviction involving the
same issues if the conviction resulted from a guilty
plea, "The issue of appellant's guilt was not fully
litigated in the prior criminal proceeding; rather,
appellant's plea bargain may reflect nothing more
than &' compromise instead of an ultimate
determination of his- guilt. Appellant's due process -
right to a hearing thus outweighs any countervailing
need to Lmit litigation or conserve judicial
resources.” (Jd. at p. 34, fn. omitted.)

{(5b) Bven assuming, for purposes of argument only,
that Pedse's reascning may properly be invoked
where the father's admiission of paternity occurred in
& bastardy proceeding (se¢ Reams v, Stoté ex rel,
Favors (1936) 53 Ohio App, 19 [6 Ohio Op. 501, 4
N.E2d 151, 152] ({indicating that & bastardy
proceeding is more civil:than criminal in character]),
the circumstances here do not call for its applicetion.
Unlike the situation in Pease, neither the in-court
admission ner the resulting ‘paternity judgment at
issue is being challenged by the father (Draves).
Moreover, neither the father, nor those claiming a
right to*inherit through him, seek to litigate ‘the
paternity issue. Accordingly, the father's due process
rights are not at issue and thefer is no neéd to
determine whether such rights’ might outweigh any
countervailing need to limit litigation or conserve
JudIClﬂ.l resources, (See Pease, supra _MMQ]:_B_Q
atp, 34

Additionally, the record fails to support any claim
that Draves's confession merely reflected a
compromise. Draves, of course, is o longer living
and can offer ne explanation as to why he admitted
paternity in the bastardy proceeding. Although
Doner-Griswold suggests that Draves confessed to
avoid the publicity of & jury trial, and not because the
paternity charge had merit, that suggestion is pure}y
speculative and finds no evidentiary support in the
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Finally, Doner-Griswold argues that See and
Griswold's- half siblings do not have standing to seek
the requisite paternity determination pursuant to the
Uniform Parentage Act under .section 7630,
subdivision. {¢) of the Family Code. The question
here, bowever,. is- whether the judgment in the
bastardy proceeding initiated by Griswold's mother
forecloses Doner-Griswold's relitigation of the
parentage issue.

Although Griswold's mother was not acting pursuant
to the Uniform Parentape Act when she filed the
bastardy complaint in 1941, neither that legislation
nor the Probate Code provision should be construed
to ignore the force and effect of the judgment she
“obtained. That Grisweld's mother brought her action
to determine paternity long before the adoption of the
Uniform Parentage Act, and that all procedural
requirements of an action under Family Code section
7630 may not have been followed, should not detract
from its binding effect in this probate proceeding
where the issue adjudicated was identical with the
issue that would have been presented in 2 Uniform

Parentage Act action. (See Weir, supra, 359
CalAppdth _at p. 1521) Moreover, a prior

adjudication of paternity does not compromise a
state's interests in the accurate and efficient
disposition of property at death. (See Trimble v,
Gordor (19771430 U.S. 762, 772 & fn. 14 [97 S.Ct.
1459, 1466,. 52 L.Ed.2d 31] [striking down a
provision of a state probate act that precluded a
category of illegitimate children from participating in
their intestate fathers' estates where the parent-child
refationship had been established in state court
paternity actions prior to the fathers' deaths).)

In sum, we find that the 1541 Ohio judgment was a
court order "entered during the father's lifetime
declaring paternity” (§ 6453, subd. (b)(1)), and that it
establishes Draves as the natyral parent of Griswold

for purposes of intestate succession under section
6452,

Disposition
() " 'Succession to estates is purely a matter of
statutory regulation, which cannot be changed by the
courts.' " (Estate of De Cigaran, supra, 150 Cal, at p.
688.) We do not disagree that & natural parent who

does no more than openly acknowledge a child in.

cowt and pay court-ordered child support may naot
reflect 2 particularly worthy predicate for inheritance
by that parent's issue, but gection 6452 provides in
unmistakable language that it shall be so. While the

Legislature remains free to reconsider the matter and
may choose to change the rules of succession at any
time, this court will not do so nnder the pretense of
interpretation,

The judgment of the Court of Appeal is affirmed.

George, C. J., Kennard, J., Werdegar, J., and Chin,
1., concurred, ¥925

BROWN, J.

I reluctantly concur. The relevant case law strongly
suggests that a father who admits paternity in court
with no subsequent disclaimers "acknowledge[s] the
child" within the meaning of subdivision {a) of
Probate Code section 6452. Moreover, neither the
statutory language nor the legislative history supperts
an alternative interpretation. Accordingly, we must
affirm the judgment of the Court of Appeal.

Nonetheless, I believe our holding today contravenes

the overarching purpose behind our laws of intestate
succession-to carry out "the intent a decedent without
a will is most likely to have had" (16 Cal. Law
Revision Com. Rep. (1982) p. 2319.) I doubt most
children born out of wedlock would have wanted to
bequeath a share of their estate to a "father" who
never contacted them, never mentioned their
existence to his family and friends, and only paid
court-ordered child support. 1 doubt even more that
these children would have wanted to bequeath a share
of their estate to that father's other offspring. Finally,
I have no doubt that most, if not all, children born out
of wedlock would have balked at bequeathing a share
of their estate to a "forensic genealogist."

To avoid such a dubious outcome in the future, I
believe our laws of intestate succession should allow
a parent to inherit from a child born out of wedlock
only if the parent has some sort of parental
connection to that child. For example, requiring =
parent to treat a child bom out of wedlock as the
parent's own before the parent may inberit from that
chiid would prevent today's outcome, {See, e.g.,
Bullock v. Thomas (Miss. 1995) 659 So0.2d 574, 577
[a father must "openly treat” a child born out of
wedlock "as his own " in order to inherit from that
child].) More importantly, such a requirement would
comport with the stated purpose behind our laws of
succession because that child likely would have
wanted to give a share of his estate to a parent that
treated him as the parent's cwn.
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Of course, this court may not remedy this apparent
defect in our intestate succession statutes. Only the
Legislature may make the appropriate revisions. I
urge it to do so here. *926

Cal. 2001,

Estate of DENIS H. GRISWOLD, Deceased.
NORMA B. DONER-GRISWOLD, Petitioner and’
Respondent, v. FRANCIS V. SEE, Objector and
Appellant.

END OF DOCUMENT
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RIDEOUT HOSPITAL FOUNDATION, INC,,
Plaintiff and Respondent,
v.
COUNTY OF YUBA et al., Defendants and
Appellants.

No. €011614.

Court of Appeal, Third District, California.

Jul 20, 1992.
SUMMARY

A nonprofit hospital brought an action sgainst a
county to recover property taxes it had pezid under

protest after the county denied the hospital's -

application for the welfare exemption (Rev. & Tax.
Code, § 214) on the ground that the hospital bad net
operating revenues in excess of 10 percent for the
two tax years in question. The trial court granted
summary judgment in favor of the hospital, finding
that a nonprofit liospital that earns surplus revenues
in excess of 10 percent for a given tax year can still
qualify for the welfare exemption. {Superior Court of
Yuba County, No. 45090, Robert C: Lenhard, Judge.)

The Court of Appeal affirmed. The court heid that
Rev., & Tax. Code, § 214, subd. (a)(1), which
provides that a hospital will not be deemed to be
operated for profit if its operating revenue does not
exceed 10 percent, does not automatically preclude a
hospital that does have revenue in excess of 10
percent from involing the welfare exemption. The
legislative history of the provision, the court held,
indicates that it was not intended to deny exemption
to a nonprofit organization earning excess revenues
for debt retirement, facility expension, or operating
cost contingencies, but merely to require a hospital
eaming such excess revenue to affirmatively show
that, in fact, it is not operated for profit and that it

meets the other statutory conditions for invoking the

exemption. (Opinion by Davis, J, with Sparks,
Acting P. ., and Nicholson, J., concurring.)

HEADNOTES -

Classified to California Digest of Official Reports

Pagel

{la, 1b, lc, 1d) Property Taxes § 24--Exemptitnis:<
Property Used for Religious, Hospital, or Charitible
Purposes--Hospital Earning in Excess of 10 Percen
Revenue. : .
In a nonprofit hospital's action against a county to
recover property taxes paid under protest, the trial
court *215 properly found that the hospital, which-
had net operating revenues in excess of 10 percent for
the fax years in question, was not automatically
ineligible for the "welfare exernption" of Rev. & Tax,
Code, § 214. Rev. & Tax. Code, § 214, subd. (a)(1),
provides that a hospital will not be deemed to be
operated for profit if its operating revenus does not
exceed 10 percent, but does not state the effect of
earnings in excess of that amount. The legislative
history of the provision indicates that it was not
intended to deny exemption to 2 nonprofit
organization earning excess revenues if those
revenues were to be used for debt retirement, facility
expansion, or operating cost contingencies. Thus,
while & hospital earning such excess revenue does not
receive the benefit of being deemed nonprofit, it can
still invoke the exemption if it can show that, in fact,
it is not operated for profit and meets the other
statutory conditions for invoking the exemption.

[See CalJdur.3d, Property Taxes, § § 18, 20; 9
Witkin, Sunmumary of Cal. Law (9th ed. 1989)
Taxation, § § 153, 155.)

{2) Taxpayers' Remedies § 14--Proceedings and
Actions to Recover Taxes Paid--Review--Questions
of Law--Interpretation of Welfare Exemption Statute.
In a nonprofit hospital's action against a county to
recover taxes paid under protest, the question of
whether the hospital qualified for the "welfare
exemption" of Rev. & Tax. Code, § 214, even
though it had earned surplus revenue in excess of 10
percent for the tax years in question, was a question
of law for the Court of Appeal's independent
consideration on review.

(3) Statutes §
Legialative Intent, ‘
In interpreting a statute, the court's function is to
ascertain the intent of the Legislature so as to
effectuate the purpose of the law. To ascertain such
intent, courts turn first to the words of the statute
itself, and seek to give those words their usual and
ordinary meaning. When a court interprets statutory
language, it may neither insert language that has been

29—-Construction--Language--
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omitted nor ignore language that has been inserted.
The language must be construed in the context of the
statutory framework as a whole, keeping in mind the
policies and purposes of the statute, If possible, the
language should be read so as to conform to the spirit
of the enactment, If the statute is ambiguous or
uncertain, a court employs various rules
construction to assist in its interpretation.

(4) Property Taxes § 24--Exemptions--Property
Used for Religious, Hospital, or Charitable Purposes-
-Strict Construction of Welfare *216 Exemption
Statute,

The "welfare exemption" of Rev. & Tax. Code, §
214, like all tax exemption statutes, is to be strictly
construed to the and that the exemption allowed is
not extended beyond the plain meaning of the
language employed. The rule of strict construction,
however, does not mean that the narrowest possible
interpretation must be given to the statute, since strict
construction must still be reasonable. :

(5) Statutés §
Lepislative Intent.
A fundamenta] rule of statutory construcnon is that
the court must assume that the Legislature knew what
it was saying and meant what it said, A related
principle is that a court will not presume an intent to
legislate by. implication, Moreover, when the
Legislature has expressly declared its intent, the
courts must accept that declaration.

46--Construction--Presumptions--

(6) Statutes § 42--Construction--Aids--Opinions of
Attorney General.

Opinions of the Attorney General, while not binding,
are entitled to great weight, and the Legislature is
presumed to know of the Attorney General's formal
interpretation of a statute.

COUNMSEL

Daniel G. Montgomcry, County Counsel, and James
W. Calkins, Chief Deputy County Counsel, for
Defendants and Appellants.

McCutchen, Doyle, Brown & Enersen, John R.

Reese and Gerald R. Peters for Plaintiff and
Respondent.

DAVIS, J.

In this action to recover property taxes paid under
protest, County of Yuba (County) appeals from a

of

Page 2

decision in favor of the taxpayer, Rideout Memorial
Hospital (Rideout). There is but one issue on appeal:
can e nonprofit hospital that earned surplus revenue
in excess of 10 percent (for a given year) still qualify
for the "welfare exemption" from property taxation in
light of Revenue and.Taxation Code section 214
subdivision (a)(1)? We hold that it can,

Background

Revenue and Taxation Code -section 214 (section
214) sets forth the T"welfare exemption" from
property taxation, For the tax years in question *217
here, the section provided in pertinent part: "(a)
Property used exclusively for religious, Lospital,
scientific, or charitable purposes owned and operated
by community chests, funds, foundations or
corporations organized and operated for religious,
hospital, scientific, or charitable purposes is exempt
from taxation if:

"(1) The owner is not orgenized or operated for
profit; provided, that in the case of hospitals, such
crganization shall not be deemed to be organized or
operated for profit, if during the immediate preceding
fiscal year the excess of operating revenues,
exclusive of gifts, endowments and grants-in- aid,
over operating. expenses shall not have exceeded =
sum equivalent to 10 percent of such operating
expenses. As used herein, operating expenses shall
include depreciation based on cost of replacement
and amortization of, and interest on, indebtedness.

"(2) No part of the net earnings of the owner inures
to the benefit of any private shareholder or
individual,

"*(3) The property is used for the actual operation of

the exempt activity, and does not exceed an amount
of property reasonably. necessary to the
accomplishment of the exempt purpose.

"(4) The property is not used or operated by the
owrner or by any other person so as to benefit any
officer, trusize, director, shareholder, member,
employee, contributor, or bondholder of the owner or
operator, or any other person, through the distribution
of profits, payment of excessive charges or
compensations or the more advantagecus pursuit of
their business or profession.

"(5) The property is. not used by the owner or
members thereof for fraternal or lodge purposes, cr
for social club purposes except where such use is
clearly incidental to a primary religious, haospital,
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scientific, or charitable purpose.

"(6) The property is irrevocably dedicated fo
religious, charitable, scientific, or hospital purposes
and upon the liquidation, dissolution or abandonment
of the owner will not inure to the benefit of any
private person except a fund, foundation or
cerporation organized and operated for religious,
hospital, scientific, or charitable purposes. ... :

“The exemption provided for herein shall be known
as the ‘welfare exemption.' " *218

Our concern centers on section 214, subdivision

{a)(1) (hereafter, section 214(a)(1)). [FI\_Il]

FN1 Section 214(a)(}} was amended
nonsubstentively in 1989. and now provides:
. "(a) Property used exclusively for religious,
hospital, scientific, or charitable purposes
owned and operated by community chests,
funds, foundations or corporations organized
and operated for religious; hospital,
scientific, -or charitable purposes is exempt

Page3

Rideout sued County.

County contends that Rideout had excess revenues,

.under section 214, of 24 and 21 percent for the two
.years in question. Rideout concedes that its net
. operating revenues under gection 214 exceeded 10

" .percent in each of those two years.

from taxation if: [{ ] (1) The owner is not -

orgamzed or operated for profit. However,
in the case of hospitals, the organization
shall not be -deemed to be organized or
operated for profit, if during the immediate
preceding fiscal year the excess of operating
revenues, exclusive of gifts, endowments
and prants-in-aid, over operating expenses
has not exceeded a sum equivalent to 10
percent of those operating expenses, As used
herein, operating expenses shall include
depreciation based on cost of replacement
and  amortization of, and interest on,
indebtedness," (Stats. 1989; ch. 1292, § 1.)
In 1985,- the previously undesignated
introductery paragraph of section 214 was
lettered "(a)." (Stats. 1985, ch. 542, § 2, p.
2026.) This change redesignated section
214(1) as 214(a)(1), section 214{2) as
214(a)(2), and so on. For the sake of
simplicity we will use the terms "section

214(a)(1)" "section 214(a)¥2)" and the like
when referring to the pre--or the post-1985
section 214,

County denied Rideout's applications for the welfare
exemption for the tax years 1986-1987 and 1987-
1988, Rideout paid the taxes under protest and
applied for a refund. After County denied the refund,

In summary judgment proceedmgs, the parties
narrowed the issues to the single issue stated above
and the trial court ruled in favor of Rideout. (1la)
County argues .that Rideout is awtomatically
ineligible for the welfafe exemption for the years in
question because its net revenues -exceeded the 10
percent limitation -of section 214{a)(1). Ridecut
counters that the 10 percent provision constitutes a
“safe harbor" for nonprofit hospitals by which the
hospital can be deemed to satisfy section 214(a)(1),
but that a nonprofit hospital with revenues over 10
percent can still meet the condition of section
214(a)(1) by showing, pursuant to the general rule,
that it is not organized or operated for profit. We
conclude that Rideout's position is essentially correct.

Discussion
(2) The issue in this case presents a question of law
that we consider independently. (See *219Rudd v.
California_Casualty Gen.__Ins. Co. (1990} 219
Cal.App.3d 948, 951-952 [268 Cal Rptr. 624]; Burke
Concrete Accessories, Inc. v. Superior Court (1970)
8 Cal.App.3d 773, 774775 (87 Cal.Rptr. 619].)

All property in California is subject to taxation
unless e¢xempted under federal or California law.
(Cal. Const,, art. XIII, § 1; Rev. & Tax. Code. §
201; all further references to undesignated sections
are to the Revenue end Taxation Code unless
otherwise specified.) The constitutional basis for the
"welfare exemption” was added to the California
Constitution in 1944; as revised nonsubstantively in
1974, it now provides: "The Legislature may exempt
from property taxation:in whole or in part: [{] ...
Property used exclusively for religious, hospital, or
charitable purposes and owned or held in trust by
corporations or- other entities (1) that are organized
and operating for those purposes, (2) that are

. nonprofit, and (3) no part of whose net eamings

inures to the benefit of any private shareholder or
individual." (Cal. Const. art. XIIL, § 4, subd. (b);
formerly agt- X0I, § le.) The rationale for the
welfare exemption is that the exempt property is
being used either to provide a government-like
service or to accomplish some desired social
objective. (Bhrman & Flavin, Taxing Cal, Property
{3d ed. 1589) Exempt Property, § 6.05,p.9.)
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Pursuant to this constltutmnal authonz.auon the
Legislature in 1945 enacted .section.214 -and labeled
that exemptmn the "welfare exempuon " In this

sectlon 214,

Certain general principles guide our interpretation.
(3) "Our function is to ascertain the intent of the
Legislature so as to effectuate the purpose of the law.
(California Teachers Assn. v. San Diego Community
College Dist. (1981) 28 Cal.3d 692, 698 [170
Cal.Rotr. 817, 621 P.2d 856].) To ascertain such
intent, courts turn first to the words of the statute
itself ({bid.), and seek to give the words employed by
the Lepislature their usual and ordinary meaning.
(Lungren v.. Denkmejian-(1988) 45 Cal.3d 727, 735
[248 Cal.Rptr. 115, 755 P.2d 2991} When
interpreting statutory language, we may neither insert
language which has been omitted nor ignore language
which has been inserted. {Code Civ. Proc., § 1858)
The language must be construed in the context of the
statutory framework es a whole, keeping in mind the
policies and purposes of the statute (West Pico
Furniture Co. v. Pacific Finance Loans (1970) 2
Cal.3d 594, 608 [86 Cal.Rpir, 793. 469 P.2d 665]),
and where possible the language should be read so as
to conform to the spirit of the enactment, (Lungren v.
Deukmejian, supra, 45 Cal,3d at p.735.)" (Rudd.v.-
California Cosualty Gen, Ins. Co, supra, 219
Cal.App.3d at p. 952)) If the statute is ambiguous or
uncertain, courts employ various rules of construction
to assist in the interpretation. (See 58 Cal.Jur.3d
Statutes, § § 83-118, *220 pp. 430-508.) {(4) Finally,
“"[t]he welfare exemption, like all tax exemption
statutes, is to be strictly construed to the end that the
exemption allowed is not extended beyond the plain
meaning of the languapge employed. However, the
rule of ‘strict construction does not mean that the
narrowest possible interpretation be given; ' “strict
construction must still be a reasonable construction," '
(Cedars of Lebanon Hosp. v. County of LA (1950)
35 Cal.2d 729, 734- 735 [221 P.2d 31, 15 AL.R2d
10451, English v. County of Alameda
(Peninsula Covenant Church v. County of Sen Mateo
(1979) 94 Cal. App.3d 382, 392 [156 Cal.Rptr. 4311.)

(1b) We therefore first consider the language of
section 214(a)(1), which stated at the relevent times
herein: "(a) Property used exclusively for religious,
hospital, scientific, or charitable purposes owned and
operated by community chests, funds, foundations or
corporations organized and operated for religious,
hospital, scientific, or charitable purposes is exempt

- Paged

from taxation if: [ ] (1) The owner is not organized
or operated for prefit; provided, that in the case of
hospitals, such orgenization shall not be deemed to be -
organized or operated for profit, if during the
immediate preceding fiscal year the excess of
operating revenues, exclusive of gifts, endowments
and grants-in-zid, over operating expenses shall not
have exceeded a sum equivalent to 10 percent of such
operating expenses, As used herein, operating
expenses shall include depreciation based on cost of
replacement and amortization of, and interest on,
indebtedness." (See fn, 1, ante.)

As we immediately see, the proviso presents
somewhat of a "knotty" problem, being cast as a
double nepgative-if revenues did no! exceed 10
percent, the hospitel shall not be deemed to be
organized or operated for profit. [FN2] Under the
language of gection 214(a)(1), the Legislature did not
automatically exclude nonprofit hospitals eaming
more than 10 percent surplus revenues from the
welfarz exemption. The proviso does not address this
situation on its face; it concerns only the hospital

- earning 10 percent or under. In fact, the automatic -

exclusion would have been & simple matter to

" accomplish-a mere untying of the two "knots" from

the proviso would have done it. ' We note that in other
sections of the Revenue and Taxation Code; when the
Legislature wishes to exclude certain entities from a
taxation exemption it can do so in clear terms. (See,
e.g, § 201.2, subd. (c): "(c) This section shall not be
construed to exempt any profit- making organization
or concessionaire from any property tax, ...") *¥221

FN2 Of course, if a hospital satisfies this
proviso it must still actually be nonprofit
because the welfare exemption does not
apply to profitmaking hospitals regardless of
their earnings (Cal. Const:, art. XII1, & 4,
subd. (b)); moreover, tc claim the
exemption, the nonprofit hospital must
satisfy all of the other conditions set forth in
section 214(a) (i.e., subds. (2) through (6)).

Nevertheless, there is that double negative, Does that
double negative make 'a positive? In other words, is
the converse of the proviso to be implied-as County
argues-so that a hospital which exceeded the 10
percent figure is deemed unable to satisfy section

214(a)(1)? These questions raise ambiguities that call -
for the employment of certain rules of construction.

(3) A fundamental rule of construction is that we
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must asswme the Legislature knew what it was saying
and meant. what it said. (Blew v. Horner (1986) 187

Cal. Agg 3d 1380, 1388 (232 Cal Rptr. 660}; Tracy v.
Municipal ‘Court (1978) 22 Cal.3d 760, 764 {150

Cal.Rptr..785. 587 £.2d 227); Rich v. State Board of
Optometry. (1965) 235 Cal.App2d 591, 604 [45

Cal.Rptr;: 512]) In related fashion, courts will not
presume.an_intent to legislate by implication. (Pegple
v. Welch {1971) 20 Cal.App.3d 997, 1002 {98

CalRptr. 113}; First M. E. Church v. Los Angeles
Co. (1928) 204 Cal, 201, 204 [267 P. 703}.) County
has constructed gection 214 on a foundation of
implication which does not fare well under the
weight of these rules.

Another important rule is that when the Legislature
has expressiy declared its intent, the courts must
accept that declaration. (Tvrone v, Keiley (1973) 9
Cal.3d 1, 1] [106 Cal.Rpir. 761, 507 P.2d 63]; see
California Assn._of Psychology Providers v. Renk
{1990) 51 Cal.3d 1, 15 [270 Cal.Rptr. 796, 793 P.2d
21.) (le) Here, the application of this rule requires us
to consider section 214's legislative history. (See 51

Cal3d at pp. 14- i6))

Ag originally enacted in 1945, section 214 did not
contain the proviso found in subdivision (2)(1), and
the condition stated by subdivision (a)(3) wes
different. The section originally read in pertinent part
as follows: "[a] Property used exclusively for
religious, hospital, scientific, or charitable purposes
owned and operated by community chests, funds,
foundations or corporations organized and operated
for religious, hospital, scientific,
purposes is exempt from taxation if}

"(1) The owner is not organized or operated for
profit;

"(2) No.part of the net earnings of the owner inures
to the benefit of any private sharehoider or
individual;

"(3) The property is not used or operated by the
owner or by any other person for profit regardless of
the purposes to which the profit is devoted; ..." (Stats.
1945, ch. 241, § 1, p. 706.) :

In Suiter Hospital v.. City of Sacramento (1952) 39
Cal.2d 33 [244 P.2d 350], the California Supreme
Court was asked whether a nonprofit hospital *222
which bad deliberately earned an 8 percent surplus of
income over expenses to be used for debt retirement
and facility expansion could qualify for the welfare
exemption of section 214. Relying on subdivision

or charitable.
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{(8)(3) as stated above, the court said no. (39 Cal.2d at
pp. 39-41.} The court acknowledged that.its holding
made it difficult for modern hospitals to operate in a-
financially sound manner to reduce indebtedness and
expand their facilities, but.said that matter should be
addressed. to the Legislature rather than the courts
because subdivision. (a)(3) compelled the court's
holding, (39 Cal.2d at pp. 40-41:)

Responding to the challenge raised by the Sutter,
decigion, the Legislature in 1953 amended section

214, (Stats. 1953, ch. 730, § 1-4, pp. 1994-1996;

Christ The Good Shepherd Lutheran Church v.

Mathiesen (1978) 81 Cal.App.3d 355, 365 (146
Cal.Rptr. 3211.) This amendment was proposed. in

Assembly Bill No. 1023 (A.B. 1023). As originally

introduced, A.B. 1023 rewrote subdivision (a)(3) to, .,
require simply that the property be "used for the
actual operation of the exempt activity," and
contained . an urgency clause setting . forth -the
Legislature's intent as follows: "This. act is -an
urgency measure necessary for the immediate
preservation of the public peace, health or safety
within the meaning of Article IV of the Constitution,
and shall go into immediate effect. The facts
constituting such -necessity are: Continuously since
the adoption of the 'welfare exemption'-it: has been
understood by the adrainistrators of the law, as well
as by the public generally, that it was the purpose and
the intent of Legislature in the -adoption of
subdivision [a](3) of Section 214 of the Revenue and
Taxation .Code to disqualify for tax 'exemption any
property of a tax exempt organization which was not
used for the actual operation of the exempt activity,
but that such orgenization could rightfully use the
income from the property devoted to the exempt
activity for the. purposes of debt retirement,
expansion of plent and facilities or reserve for
operating contingencies without Jlosing the tax
exempt status of its property,

"Recently, doubt has been cast upon the foregoing
interpretation . by a decision of the State Supreme
Court involving the tax exemption of a hospital, This
decision was broad in its application and has caused
the postponement or actual abandonment of plans for
urgently needed hospital construction and expansion.
at a time when there are insufficisnt hospital facilities
in this State to properly care for the health needs of
its citizens, and virtually no surplus facilities for use
in case of serious: epidemic -or disaster, This -
Legislature bas recognized that in addition to gifts
and bequests the traditional method for the financing.
of the expansion and construction of wvoluntary
religious and community nonprofit hospital facilities
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is through the use of receipts from the actual
operating facilities. In its decision the Supreme Court
indicated that this was a matter for legislative
clarification. *223

"It has never been the intention of the Legislature
that the property of nonprofit religious, hospital or
charitable organizations otheiwise qualifying for the
welfare exemption should be denied exemption if the
income from ‘the actual’ operation of the property for
the exemipt activity be devoted to the purposes of
debt retirement, expansion of plent and facilities or
reserve for operating contingencies, it having been
the interit of the Legislature in adopting subsection
(a)(3) of Section 214 to deny exemption to property
not used “for - exempt purposes even though the
income from the property wes uscd to support an
gxempt acnwty

"Therefore, in ordet to clarify the legislativé intent
and to remove any doibt with respect to the status of
property ‘actually used for etempt purposes, it is
necessary to amend subdivision [a](3) of Section 214
of the Revenue and Taxation Code, It is essential that
this be done at the earliest possiblé moment to avoid
furtber delays in the construction and expansion of
needed hospital facilities™ (Stats. 1953 ch. 730, § 4,
pp. 1995-1996:)

About three months after this urgency clause’ and
amendment to subdivision (a}{3) were proposed in
ABR. 1023, AB. 1023 was amended to inchide the
proviso in subdivision (g)(1) at issue here. (Stats.
1953, ch. 730, § 1,p.'1994.) Thereafter, A.B, 1023-
with the urgency clause and the noted changes to
subdivisions (a)(1) and (a)(3)-was enacted into law.
(Stats. 1953, ch. 730, § 1, pp. 1954-1996.)

In the ‘urgency clause, the Legislature expressly
stated its intent that & section 214 organization
"could rightfully use the income from the property
devoted to the exempt activity for the purposes of
debt retirement, expansion of plant and facilities or
reserve for operating contingencies withott losing the
tax exempt status of its property,” and that "(i]t has
never been the intention of the ‘Legislature that the
property of nonprofit .: hospital .. organizations
otherwise qualifying for the welfare exémption
should be denied exemption if the income from the
actual operation of the property for the exempt
actmty be devoted to the purposes of debt retirement,
expansion of plant and facilities or reserve for
operating contingencies, ..." (Stats. 1953, ch. 730, §
4, pp. 1995-1996.)

Page 6

Where the Legisiature has expressly declared its
intent, we must accept that declaration. {Tyrone v.

suprg. 9 Cal.3d at 1 see California‘dssn.
of Psychology Providers v, Ran.’_c, supra, 51 Cal.3d at
p. 15.) Piirsuant to the legislative expression here,

 there is no limitation. on eamed revemue that

autematically disqualifies & nonprofit hospital from
obtaining the welfare exemption; the concern is
whether thet revenue is devoted to furthcnng the
*224 exempt purpose by retiring debt, expanding
facilities or saving for contingencies. {FN3]

FN3 This is not to say that 2 nonprofit
hospital can earn any amount above 10
percent and still qualify for the welfare

' exemption. The 'hospital must show that
indeed it is not organized or operated- for
profit and that it meets zll of the other
conditions in section 214, One of these other
conditions, section 214 (2)(3), now
mandates in pertinent part that the "property
[be] used for the actus! operation of the
exempt activity, and .. not exceed an
amoun! of property reasonably necessary to
the accomplishiment of the exempt purpose."
(Italics added.)”

It is true that‘the urgency clause containing the
Legislature's expressed intent was made a part of
AB. 1023 before the proviso in section 214(a)(1)
was added to that bill, and that the clause refers to
section 214(n}3). Regardless of timing, however,
both the section 214(a)(1) proviso and the urgency
clause were enacted into law as part of A.B. 1023.
(Stats, 1953, ¢h, 730, § § 1,4, pp. 1995-1956.) More
importantly, the urgency clause focuses on the issues
of tax exemptions for hospitals, the urgent need for
hospital construction and expansion, and the ways of
financing that construction and expansion for
nonprofit hospitais. It is in this context-a context
fundamentally 1mphcated by a hospltal earning above
the 10 percent figure in section 214(a)(1)-that the
Legislature declares "[i]t has never been the intention
of the Legislature that the property of nonprofit ...
hospital ... organizations otherwise qualifying for the
welfare exemption should be denied exemption if the
income from the actual operation cof the property for
the exempt activity be devoted to the purposes of
debt retirement, expansion of plant and facilities or
reserve for operating contingencies, ..." (Stats. 1953,
ch. 730, § 4, p. 1996.) In a related vein, the reference
in the urgency clause to section 214(a)3) concemns
the issue of how the use of income from exempted
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property affects welfare exemption eligibility; this
issue is also fundamentally implicated in the context
of a nonprofit hospital earning a surplus revenue
greater than 10 percent, '

County contends the section 214 (a)(1) proviso. is
rendered meaningless if ‘mterpreted to allow a
nonprofit huspnal that earns.more than 10 percent the
welfare exemption; under such en interpretation,
County maintains, it makes no difference whether a
nonprofit hospital' earns below ot above the 10
percent figure-the exemption can be claimed in either
instance. '

We think the 10 percent figure in gection 214({a}(1) is
meaningful even if nonprofit hospitals that sarn over
that figure can still qualify for the welfare exemption.
The 10 percent figure provides z clear guldelme by
which nonprofit hospitals . can engage in sound
financial practices to further the exempt activity
without jeopardizing their tax exempt status,
. assuming’ they otherwise qualify for the welfare
exemption. The proviso in *223gsection . 214{a)(1}
recognizes the complex financial and functional
realities of the modem hospital operation, an
operation that often requires deliberately des1gned

surplus revenues to ensiire adequate levels of service '

and resources. (See Sutter Hospital v. City_of
Sacramento, supra, 3% Cal.2d at pp. 36, 39- 40; see
also St._Ffrancis Hosp. v. Cify & Countv of S. F.
(1955) 137 Cal.App.2d 321, 323-326 [290 P.2d 215 I;
Cedars of Lebarion Hosp. v. County of L. A. (1950

35 Cal.2d 7258, 735- 736 [221 P.2d 31, 15 ALR.2d
10451)

The modermn hospital is an extremely complex entity-
essentially, it is a minicity. (See Cedars of Lebanon
Hosp. v. County of L. A., supra, 35 Cal.2d st pp. 735-
745.) A modern hospital generates significant
revenue but spends considerable amounts for labor,

equipment, facilities and capital outlay; large and

complex annual budgets are commonplace in this
setting. (See St._francis Hasp. v. City & County of S
£ supra, 137 Cal.App.2d at p. 325.) And in this
setting, a surplus might be accidental rather than
designed; or a particular surplus might be designed
but the fate of fortuity intervenes and the budget
forecasters have sleepless nights. (Jbid.)

Recall, section 214 was amended in light of the
" Sutter "Hospital courts request for legislative
intervention after the court acknowledged that its
holding made it difficult for modern hospitals to
operate in a financially sound manner to reduce
- indebtedness and expand their facilities. In that case,
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the nonprofit hospital purposely earned  surplus.
revenue to retire its debt and expand its facilities. (39.
Cal.2d at pp. 36, 40.) Accordingly, § 214(a)(1)
provides a clear guideline by which nonprofit
hospitals can deliberately design surplus revenues
and not risk losing their tax exempt status (provxded
the other conditions.of section 214 are satisfied and
the revenues are used for proper purposes)

The very complexity just descnbed and recognized
in the.cited cases runs counter to an interpretation
that an earmed surplus revemue above 10 percent
automatically disqualifies & nonprofit hospital from
the welfare exemption. To say, as County does with
its interpretation of guwfomatic ineligibility, that a
nonprofit hospital which earned 10 percent is eligible
for the exemption while the nonprofit hospital which
earned 10.01 percent is automatically excluded from
it, is to say that these complex realities are irrelevant,

Rather, the nonprofit hospital earning over 10
percent i3 outside the clear guideline offered by
section 214(a)(1) and thereby subject to an increased -
scrutiny by tax authorities and an increased burden in
showing it is not organized or operated for profit.
Such a nonprofit hospital is no longer "deemed" to
meet the condition of section 214(a)(1}. In short, the
proviso of *226 -section 214(a)(}) provides no
protection for the nonprofit hospital eaming over 10
percent; that hogpital must prove it is not organized
or operated for profit under the general rule of section
214(a)(1). Contrary to County's argument, therefore,
the seclion 214(a)(]) 10 percent. proviso is
meaningful even if not construed as.a point of
sutomatic disqualification.

County.also relies on a 1954 opinion of the Attorney -
General and a 1967 opinion from the First District.
The Attorney General's opinion considered whether
the 1953 amendments to -subdivisions (2)(1) and
(a)(3) of gection 214 were valid and effective in a
general  sense. (Welfare  Exemptions, 23
Ops.Cal. Atty.Gen. 136 (1954).} In passing,  the
Attorney General noted that "[t]he Legislature might
well determine that hospitals as distinguished from
other organizations entitled to the welfare exemption
usually operate .on a schedule of rates more
comparable to a schedule of rates by a commerciai
organization and therefore their net earnings .should
be restricted in order for them to have the benefit of
the welfare exemption (see Sutter Hospital case pp.
39-40)." (Jd. at p. 139.) The First District opinion-San
Lrancisco Boys' Club, Inec. v, County of Mendocing

(1967) 254 Cal.App.2d 548 [62 CalRptr. 294]-
involved profitmaking logging operations on land
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owned by and used for a nonprofit, charitable club
for boys. Referring to-the section 214{a)(1) proviso at
issue here, the court noted that "the Legislature
amended section 214 to permit nonprofit hospitals to
have excess operating revenues in a sum equivalent
to 10 percent of operating expenses." (254
Cal.App.2d st p. 557.)

Against the Attorney General's passing reference of
1954 and the First District's dicta of 1967 stands an
Attorney General opinion from 1988 on the identical
issue in this case. (Welfare Exemption Qualification,
71 Ops.Cal Atty.Gen. 106 (1988).) In fact, it was
County that requested this 1988 opinion, In that
opinion, the Attorney General concluded that “[a]
non-profit hespital which bad eamed surplus reévenue
in excess of ten percent during the preceding fiscal’
year might still qualify for the 'welfare exemption'
from taxation under section 214 _of the Revenue and
Taxation Code." {/d. at p. 107.) Although it was not
used as pivotal support, the 1954 Attorney General
opinion was cited twice in the 1988 opinion. (/4. at p.

112.) [FN4)

FN4 County also relies on cryptic passages
in certain letters written in 1953 to then
Governor Earl Warren, These letters were
from the attorney for the California Hospital
Association, which sponsored A.B. 1023,
and from the Attorney General. In deciding
whether to’ sipn AB. 1023 amending
subdivisions (a)(1) and (a)(3), Governor
Warren requested the views of these two
entities. These unpublished and informal
expressions to the Governor-especially the
letter from the hospital association attorney-
are not the type of exiringic aids that courts
can meaningfully use in discerning
iegislative intent. (See 58 Cal.Juri3d
Statutes, § § 160-172, pp. 558-582.)

The First District's opinion in San Francisco Boys'
Club concemed an issue relating to a charitable social
organization rather than a hospital. For *227 that
reason, the analysis there is not germane to the
hospital-speciﬁc provision before us. (6, 1d)
Although opinions of the Attorney General, while not
binding, are entitled to great weight (Napa Valley
Educators’ Assn. v. Napa Valley Unified School Dist.
(19871 194 Cal.App.3d 243, 251 [239 Cal.Rptr. 395];
Henderson v, Bopard _of Education (1978) 78
Cal.App.3d 875, 883 [144 Cal.Rptr. 5681), it is
unclear how to apply this principle to -the two
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published Attorney General opinions noted above.
This prinhciple apphes because the Legislature is
presumed to know of the Attorney General's formal
interpretation of the statute, (/b6id.) But the two
Attorney General. opinions seem to be at odds. And
while the 1954 opinion is & contemporaneous
construction of long. duranon, the 1988 opinion
involves the 1dent1cal issue in this case and the

Legislature amended section 214(a¥1)

: nonsubstantwely about one and one- helf years after

the 1988 opinion was published. (We!fare Exemption
Qualification, supra, 71 Ops.Cel.Atty.Gen. 106;
Stats. 1989, ch. 1292, § 1.) So we return, s we must,
to the words used by the Legislature in the statute and
in the urgency clause's declaration of intent.

" That return also provides the answer to County's

final argument. County ergues that its interpretation
of the 10 percent figure in section 214 as & point of
automatic ineligibility is supported by the language in
section 214(a)(1) that qualifies’ the terms "operating
revenues” and "operating expenses." Under section
214(a)(1), gifts, endowmen_ts and grants-in-aid are
excluded from "opérating revenues" while
depreciation bésed on cost of replacement and
amortization of, and mterest on, ‘indebtedness are
included in "operating expenses " Basmally, Cuunty
argues that the Legislature "has- provxded certain
financial advantages for facility lmprovcme,nt debt
retirement and nonoperating revenues in section
214(a)(1), thereby intending to place a cap on what
nonprofit hospitals can eamn for welfare exemption
eligibility.

The problem with this argument is that it is difficult
to define automatic ineligibility in 8 more roundabout
way than that suggested by County's interpretation. If
the section 214(a)(1) provise accounts favorably to
ncnprofit hospitals for all of the uses of riet eamings
that do not defeat welfare exemption eligibility, why
did the Legislature include that double negative? In
such a situation, the proviso would be tailor-made for
dispensing with the double negative because the
statute has the sound financial management practices
and the allowed uses for net earnings built into it. But
the section 214(a)(1) proviso, by its terms, applies
only to the nonprofit” hospital whose opérating
revenues have not exceeded 10 percent of operating
expenses; in that situation, the proviso deems the
nonprofit hospital i1 compliance with section
214(a)1). The proviso, by its terms, does not cover
the nonprofit *228 hospital which has earned over 10
percent; in that situation, the nonprofit hospital must
show it is not organized or operated for profit. And
the Legislature stated in the urgency clause that it has
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never been the Legislature's intent "that the property
of nonprofit ... hospital ... organizations otherwise
qualifying for the welfaie exemption should be
denied exemption if the income from the actual
operation of the property for.the exempt activity be
devoted to the purposes of debt rétirement, expansion
of plant and facilities or ~reserve for operating
contingencies ...." Lo

Nor does our construction’ of gection 214(a)1)
violate the rule of strict construction by extending the
tax exemption aliowed beyond the plain meaning of
the language employed. (Peninsula Covenant Church

v. County of San Meteo, supra, 94 Cal.App.3d at p,
- 392.) If we have attempted to do aaything in this

opinion, we ‘have attempted to adhere to the plain
meaning of the language employed in section

214(a)(1).

For all of these reasons, we conclude that a nonprofit
hospitai that earned surplus revenue in excess of 10
percent during the relevant fiscal year can still
qualify for the "welfare exemption" from taxation
under section 214. [FN5] '

FN5 Our opinion and conclusion are limited
to this single question of law. Accordingly,
we express no views on whether Rideout
actually was- or was not organized or
cperated for profit or whether Rideout can
obtain the welfare exemption for the specific
years'in question, aside from concluding that
earnings in excess of 10 percent do not

aulomatically disqualify Rideout from the
exemption.

Disposition
The judgment is affirmed. Each party to bear its own
costs on appeal.

Sparks, Acting P. J,, and Nicholson, J., concurred.

A petition for = rehearing was denied August 17,
1992, %229

Cal. App.3.Dist., 1992,

Rideout Hosp. Foundation, Inc. v. County of Yuba

END OF DOCUMENT
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L. A. No. 22697,
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HEADNOTES

(1) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board.

In exercising power which State
Equalization has under Const, art. XX, § 22, to
deny, in its discretion, "any specific liguor license if
it shall determine for good cause that the granting ...
of such license would be contrary to public welfare or
morals," the board performs & quasi judicial function
similar to Jocal administrative agencies.

Board of

See Cal.Jur.2d, Alcoholic Beverages, § 25 et seq.;
Am.Jur., Intoxicating Liquoers, § 121.

(2) Licenses § 32--Application,
Under appropriate circumstances, the same rules

apply to determination of an epplication for a license
as those for its revocation.

(3) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board.

The discretion of the State Board of Equalization to
deny or revoke a liguor license is not absolute but
must be exercised in accordance with the law, and the
provision that it may revoke or deny a license "for
good ceuse" necessarily implies that its decision
should be based on sufficient evidence and that it
should not act arbitrarily in determining what is
contrary to public welfare or morals,

(4) Intoxicating Liquors § 9. 4--Licenses--Discretion
of Board.

3While the State Board of Equahzatmn may refuse
an on-sele liquor license if the premises are in the
immediate vicinity of a school (Alcoholic Beverage
Control Act, § 13), the absence of such a provision
or regulation by the board as to off-sale licenses does
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not preclude it from making proximity of the
premises to & school *773 an adequate basis for
denying an off-sale licenss as being inimical to
public morals and welfare.

(5) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board.

It is not unreasonable for the State Board of
Equalization to decide that public welfare and morals
would be jeopardized by the granting of an off-sale
liguor license within 80 feet of some of the buildings

on a school ground.

(6) Intoxicating Liquors § 9.4--Licenses--Discretion
of Board. ‘

Denial of an application for an off-sale license to sell
beer and wine at a store conducting a grocery and
delicatessen business across the street from high

schoo! grounds is not arbitrary because -there are

other liquor licenses operating in the vicinity of the
school, where all of them, except a drugstore, are at
such & distance from the school that it cannot be said
the board acted arbitrarily, and where, in any event,
the mere fact that the board may have erroneously
granted licenses to be used near the school in the past
does not make it mandatory for the board to continue
its error and grant any subsequent application,

(2) Intoxicating Liquors § 9 4--L1cense.s--D1scretmn
of Board.

Denial of an application for an off-sale license to scll
beer and wine at a store across the sireet from high
school grounds is not arbitrary because the
neighborhood is predominantly Jewish and applicants
intend to sell wine to customers of the Jewish faith
for sacramental purposes, especially where there is
no showing that wine for this purpose could not be
conveniently obtained elsewhere.

SUMMARY

APPBAL fiom e judgment of the Superior Court of
Los Anpgeles County Frank G. Swain, Judge.
Affirmed.

Proceeding in mandamus to compel State Board of

Equalization to issue an off-sale liquor . license.
Judgment denying writ affirmed.
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Riedman & Silverberg and Milton H. Silverberg for
Appellants.

Edmund ‘G. Brown, Attorney General, and Howard
5. Goldin, Deputy Attorney General, ‘for
Respondents. .

CARTER, J.

Plaintiffs brought mandamus proceedings in the
superior court to review the refusdl of defendant,
State Board of Equalization, to issue them an off-
sale beer and wine license at their premises and to
compel the issuance of such a license. The court gave
judgment for the board and plaintiffs appeal. *774

Plaintiffs filed their application with the board for an
off-sale beer end wine license (a license to sell those
beverages to be consumed elsewhere than on the
premises) at their premises where they conducted a
grocery and delicatessen business. After"a hearing the
board denied the application on the grounds that the
issuancé of the license would be contrary to the
"public’ welfare and morals" because of the proximity
of the premises to 2 school

According to the evidence before the board, the ares
concerned is in Los Angeles. The school is located in
the block bhordered on the south by Rosewood
Avenue, on the west by Fairfax Avenue, and on the
north by Melrose Avehue-an 80-foot streef running
east and west parallel to Rosewood and a block north
therefrom, The school grounds are énclosed by a
fence, the gates of which are kept locked most of the
time. Plaintiffs' premises for which the license is
sought are west across Fairfax, an 80-foot street, and
on the comer of Fairfax and Rosewood. The area on
the west side of Fairfak, both north and south from
Rosewood, and on the east side of Fairfax south from
Rosewood, is a business district, The balance of the
area in the vicinity is residential. The school is a high
school. The portion along Rosewood is an athletic
field with the exception of buildings on the corner of
Fairfax and Rosewoed across Fairfax from plaintiffs
premises.- Those buildings are used for R.O.T.C. The
main buildings of the school aré¢ on Fairfax south of
Melrose. There are gates elong the Fairfax and
Rosewood sides of the school but they are kept
‘locked most of the time. There are other premises in

the vicinity having liquor licenses. There are five on

the west . side of Fairfax in the block south of
Rosewood and one on the east side of Fairfax about
three-fourths of a block south of Resewood. North
across Melrose and at the comer of Meirose and

" decision "The board's discretion ...
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Fairfax is a drugstore which has an off-sale license.
That place is 80 feet from the northwest corner of the

school property as Melrose i3 B0 feet wide and
plaintiff¢' premises are 80 feet from the southwest

corner of the school property. It does not appear

when any of the licenses were issued, with reference

to the existence of the school or ctherwise: Nor does

it appear what the distance is between the licensed

drupstore and any school bunldmgs as distinguished
from school grounds. The licenses-on Fairfax Avenue

are all farther away from the school than plaintiffs'

premises.

Plaintiffs contend that the action of the beard in
denying them a licénse iz arbitrary and unreasonable
and they particularly *775 point to the other licenses

now outstanding on premises as near as or not much
farther from the school.

The board has the power "in’its discretion, to deny ...
any specific liquor license if it shall determine for
good cause that thé granting ... of such licerise would
be contrary to public welfare or morals." (Cal. Const,,
art. XX, § 22.) (1) In exercising that power it
performs a quasi _}l.ld.lmal fiinction- similar to local
administrative agencies, (ng,q[
Egualization, 29 Cal2d 125 [173_P.2d 545);
Revnolds v. State Board of Equalization, 29 Cal.2d
137 (173 P.2d 551, 174 P.2d 41; Stgumen v_Reilly 37 -
Cal2d 713 [234 P2d" 969| ) (2) Under appropnate
circumstances, such as we have here, the sarie rules
apply to the detemnnatlon of an application for a
license as those for ghe revacation of a license.
(Fascination, Inc.’ v. Hoover, 35 Cal2d 260 [246
P.2d 656]; Aleoholic Beverage Control Act, § 39;
Stats. 1935, p. 1123, as amended.) (3) In making its
however, is not
absolute but must be exercised in accordance with the
law, and the provision that it may revoke Tor deny] a
license ‘for good cause’ necessarily’ 1mphes that its
decisions should be based on sufficient evndence and
that it should not act arbitrarily in determining what
is contrary to public welfare or morals." (Stoumen v.
Reilly, supra, 37 Cal 2d 713, 717)

(4) Applying gl_;ose rules to this cage, it is pertinent to
observe that while the boerd may refuse an-on-sale
license if the premises are in the immediate vicinity
of a school (Alcoholic Beverage Control Act, supra,
§ 13) there is no such provisicn or regulation by the
board as to off-sale licenses. Nevertheless, proximity
of the licensed premises to a school may supply an
adequate basis for denial of a license as being
inimical to public morals and welfare. (See Altadena
Community Church v. ‘State Board of Equalization,
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109 Cal.App.2d 99 [240 P.2d 322]; State v. City of
Racine, 220 Wis. 490 [264 N.W. 490]; Ex parte

Velasco, (Tex.Civ.App. ) 225 S.W, 2d 921; Harrison
v, People, 222 NIl 150 [78 N.E. 52])

The ql.iéstmn is, therefore, whether the board ected
nrbltranly in denying the. application for the license
on the ground of the proximity of the premises to the
school. No question is raised as to the personal
quahficatlons of the appllcants (5) We cennot say,
however, that it was unreasonable for the board to
decide that public welfare and morals weuld be
jeopardized by the granting of an off-sale license at
premises *776  within 80 feet of some of the
buildings on a school ground. As has been seen, a
liquor license may be refused when. the premises,
where it is to be used, are in the vicinity of a school.
While there may not be as much probability that an
off-sale license in such a place would be as
detrimental as an on-sale license, yet we believe a
reasonable person could conclude that the sale of any
liguor on such premises would adversely affect the
public welfare and morals,

(6) Plaintiffs argue, however, that assuming the
foregoing is true, the action of the board was
arbitrary because there are other liquor licensees
operating in the vicinity of the school. All of them,

except the drugstore at the northeast corner of Fairfax
and Melrose, are at such 2 distance from the school
that we cannot say the board acted arbitrarily. It
should be noted also that as to the drugstore, while it
is within 80 feet of a corner of the school grounds, it
does not appear whether there were any buildings
near that corner, and as to all of the licensees, it does
not appear when thoge Ilcenses were granted with
reference fo the est_abhshment of the school.

Aside from these factors, plaintiffs' argument comes
down to the contention that because the board may
beve erroneously granted licenses io be used near the
school in the past it must continue its error and grant
plaintiffs' application, That problem bas been
discussed: "MNot only does due process permit
omission of reasoned administrative opinions but it
probably also permits substantial deviation from the
principle of state decisis. Like courts, agencnes may
overrulé prior decisions or practices and may initiate
new policy or law through adjudication, Perhaps the
best authority for this observation is FCC v, WOKQ
(329 US. 223 (67 SCf. 213, 91 L.Bd. 204) The
Commission denied renewal of & broadcasting license
because of misrepresentations made by the licensee
concerning ownership of its capital stock. Before the
reviewing courts one of the principal arguments was
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that comparable deceptions by other licensees had not
been dealt with so severely. A unanimous Supreme
Court easily rejecied this ergument: 'The mild
measures to others and the apparently unannounced
change of policy are considerations eppropriate for
the Commission in determining whether its action in
this case is too drastic, but we cennot say that the
Commission is bound by anything that appears before
us to deal with all ceses at all times as it has dealt
with some that seem comparable.' *777 In rejecting &
similar argument that the SEC without warning had
changed its policy so as to treat the complainant
differently from others in similar circumstances,
Judge Wyzanski said: 'Flexibility was not the least of
the objectives sought by Congress in selecting
administrative rather than judicial determination of
the problems of security regulation. The
administrator is expected to treat experience not as a
jeiler but as a teacher.’ Chief Justice Vinson, speaking
for a Court of Appeals, once declered: ‘In the instant
case, it seems to us there has been a departure from
the policy of the Commission expressed in the
decided cases, _but this is not & controlling factor upon
the Commission. Other similar authority is rather
abundant. Possibly the outstanding decision the other
way, unless the dissenting opinion in the second
Chenery case is regarded ms authority, is NLRB v.
Mall Tool Co. [119 F.2d 700.] The Board in ordering
back pay for employees wrongfully discharged had in
the court's opinion departed from its usual rule of
otdering back pay only from time of filing charges,
when filing of charges is unreasonably delayed and
no ‘mitigating circumstances are shown. The Court,
assuming unto itself the Board's power to find facts,
said: "We find in the record no mitigating
circumstances justifying the delay.’ Then it modified
the order on the ground that 'Consistency in
administrative rulings is essential, for to adopt
different, standards for similar situstions is to act
arbitrarily.' From the standpoint of an ideal system,
one can hardly disagree with the court's remark. But
from the standpoint of a2 workable system, perhaps
the courts should not impose upon the agencies
standards of consistency of action which the courts
themselves customarily-violate, Probably deliberate
change in or deviation from established
administrative policy should be permitted so lung as
the action is not arbitrary or unreasonable. This is the
view of most courts." (Davis, Administrative Law, §
168; see also Parker, Administrative Law, pp. 250-
253; 73 C.1.S., Public Administrative Bodies and
Procedure, § 148; California Emp. Com. v. Black-
Foxe M. Inst. 43 Cal.App.2d Supp, 868 [110 P.2d
729].) Here the board was not acting arbitrarily if it
did change its position because it may have
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concluded that another license would be too many in..:
the vicinity of the school.

{Z) The contention is also advanced that -the
neighborhood is predominantly Jewish and plaintiffs .
intend to sell wine to customers of the Jewish faith
for sacramental purposes. We fzil to see how that has .
any bearing on the issue, The wine *778 to be sold is -
an intoxicating beverage, the sale of which requires a
license under the law, Furthermore, it cannot be said
that wine for this purpose could not be conveniently
obtained elsewhere.

The judgment is affirmed.
Gibson, C. I, Shenk, J., Edmonds, 1., Traynor, J.,
Schauer, I., and Spence, J., concurred.

Appellants' petition for a rehearing was denied May
21, 1953.

Cal.,1953.

Weiss v. State Bd. of Equalization

END OF DOCUMENT
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WHITCOMB HOTEL, INC..{(a Corposation) et al.,
Petitioners,
WA
CALIFORNIA EMPLOYMENT COMMISSION et
al., Respondents; FERNANDO R. NIDOY et al.,
Interveners and Respondents.

S. F. No. 16854.

Supreme Court of California
Aug. 18, 1944,

HEADNOQTES

(1) Statutes § 180(2)--Construction--Executive or
Departmental Construction.:
The construction of 2 statute by the officials charged

with its administration must be givengreat weight,

for their substantially contemporaneous expressions
of opinion are highly relevant and material evidence
of the probable general understanding of the times
and of the opinions of men who probably were active
in drafting the statute,

See 23 CalJur. 776, 15 Am.Jur. 309,

(2) Statutes § 1B0(2)--Counstruction--Executive or
Departmental Construction. '

An administrative officer may not make a rule or
regulation that alters or enlarges the terms of &
legislative enactment. '

(3) Statutes § 180(2)—-Construction--Executive or
Departmental Construction.

An erronecus administrative construction does not
govern the interpretation of a statute, even though the
statute is subsequently reenacted without change.

(4) Unemployment Relief--Disqualification--Refusal
to Accept Suitable Employment.

The disqualification imposed on a claimant by
Unemployment Insurance Act, § 56(b) (Stats. 1935,
ch. 352, as amended; Deering's Gen. Laws, 1937, Act
8780d), for refusing without good cause to accept
suitable employment when offered to him, or failing
to apply for such employment when notified by the
district -public employment office, is an absolute
disqualification that necessarily extends throughout

Page !

the period of his unemployment entailed by his
refusal to accept suitable employment, and is
terminated only by his subsequent employment.

See 11 Cal.Jur. Ten-year Supp. (Pocket Part)
"Unemployment Reserves and Social Security.”

(3) Unemployment Relief--Disqualification--Refusal
to Accept Suiteble Employment.

One who refuses suitable employment without good
cause is not involuntarily unemployed through no
fauit of his own. He has no claim to benefits either at
the time of his refusal or at any subsequent time until
he again brings himself within the Unemployment
Insurance Act. *754

(6) Unemployment Relief-Disqualification--Refusal
to Accept Suitable Employment.

Employment Commission Rule 56.1, which attempts
to create a limitation as to the time a person may be
disqualified for refusing to accept suitable
employment, conflicts with Unemployment Insurance
Act, § 56(b), and is void.

(1) Unemployment Relief--Powers of Employment
Commission--Adoption of Rules.

The power given the Employment Commission by
the Unemployment Insurence Act, § 90, to adopt
rules and regulations is- not a grant of legislative
power, and in promulgating such -rules the
commission may not alter or amend the statute or
enlarge or impair its scope.

(8) Unemployment Relief--Remedies of Employer--
Mandamus. '
Inasmuch as the Unemployment Insurance Act, §
67, provides that in certain cases payment of benefits
shall be made irrespective of a subsequent appeal; the
fact that such payment has been made does mot
deprive an employer of the issuance of a writ of
mandamus to compel the vacation of an award of
benefits when he is entitled 1o such relief.

SUMMARY

PROCEEDING in mandemus to compel  the
California Employment Commission to vacate an
award of unemployment benefits end to refrain from
charging petitioners’ accounts with benefits paid.
Writ granted, -
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COUNSEL
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and Richard Ernst for Petiticners.

Robert W. Kenny, Attorney General, John J. Dailey,
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Clarence E. Todd and Charles P: Scully as Amici
Curiae on behalf of Respondents.

TRAYNCR, I.

In this proceeding the operators of the Whitcomb
Hotel and of the 5t. Francis Hotel in San Francisco
seel a writ of mandamus to compel the California
Employment Commission to set aside its order
granting unemployment insurance benefits to two of
- their former employees, Fernando R. Midoy and
Betty Anderson, corespondents in this action, and to
restrain the commission from charging petitioners'
accounts with benefits paid pursuant to *755 that
order, Nidoy had been employed as a dishwasher at
the Whitcomb Hotel, and Betty Anderson as a maid
_ at the St. Francis Hotel, Both lost their employment
but were subsequentty offered reemployment in their
usual occupations at the Whitcomb- Hotel. These
cffers were made through the district public
employment office and were in keeping with a policy
adopted by the members of the Hotel Employers'
Association of San Francisco, to which this hotel
belonged, ‘of offering available work to any former
employees who recently lost their work in the
member hotels. The ohject of this policy was to
stabilize employment, improve working conditions,
and minimize the members' unemployment insurance
contributions. Both claimants refused to accept the
proffered employment, whereupon the claims deputy
of the commission ruled that they were disqualified
for benefits under section 56(b) of the California
Unemployment Insurance Act (Stats. 1935, ch. 352,
as amended; Deering's Gen. Laws, 1937, Act 8780d),
on the ground that they bad refused o accept offers
of suitable employment, but limited their
disqualification to four weeks in accord with the
commission's Rule 56.1. These decisions wers
" affirmed by the Appeals Bureau of the- commission.
The commission, -however, reversed the rulings and
awarded claimants benefits for the full period of
unemployment on the ground that under the
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collective bargaining contract in effect between the
hotels and the unions, offers of employment could be’
made only through the union.

In its return to the writ, the commission concedes
that it misinterpreted the collective bargaining
contract, that the agreement did not require all offers
of employment to be made through the unioh, and
that the- claimants are therefore subject to
disqualification for refusing an offer of suitsble
employment without good cause. It alleges, however,
that the maximum penalty for such refusal under the
provisions of Rule 56.1, then in effect, was a four-
week disqualification, and contends that it has.on its
own motion removed all charges against the
employers for such period.

The sole issue on the merits of the case involves the
validity of Rule 56.1, which limits to & specific
period the disqualification imposed by section 56(b)
of the act. Section 56 of the sct, under which the
claimants herein were admittedly disqualified, *756
provides that: "An individual is not eligible for
benefits - for unemployment, and ne such benefit shall
be peyable to him under amy of the following
conditions: .. (b) If without good cause he has’
refused to accept suitable employment when offered
to him, or failed to apply for suitable employment
when notified by the District Public Employment
Office." Rule 56.1, as adopted by the comrnission and -
in effect at the time here in question, restated the
statute and in addition provided that: "In pursuance of
its authority to promulgate rules and regulations for
the administration of the Act, the Commission hereby
provides that an individual shall be disqualified from
receiving benefits if it finds that he has failed or
refused, without good cause, either to apply for
available, suitable work when so directed by-a public.
employment office of the Department of
Employment or to accept suitable work when offered
by any employing unit or by any public employment
office of said Department. Such dizqualification shall
continue for the week in which such failure or refusal
occurred, and for not more than three weeks which
immediately follow such week as determined by the
Commission according to the circumstances in.each
case.” The va11d1ty of this rule depends upon whether
the commission was empowered to adopt it, and if sq,
whether the rule is reasonable.

The commission contends that-in adopting Rule 56.1
it exercised the power given it by 'section 90 of the
act to adopt "rules and regulations which to it 'seem
necessary and suitable to carry out the' provisions of
this act" (2 Deering's Gen. Laws, 1937, Act 87804, § -
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90(a)). In its view section 56(b) is ambiguous
because it fails to specify a definite peried of

disquaiification. The commission contends that a

fixed period is essential to proper administration of
the act and that its construction of the section.should
be given great weight by the court. It contends that in
any event its interpretation of the act as embodied in
Rule 56.1 received the approval of the Legislature in
1939 by the reenactment of section 56(b) without
change after Rule 56.1 was already in effect.

{1} The construction of a statute by the officials
charged with its administration must be given great
weight, for their “substantially contemporaneous
expressions of opinion are *757 highly relevant and
material evidence of the prcbable general
understanding of the times and of the opinions of
men who probably were active in the drafting of the
statute." (White v. Winchester Country Club_315
U.8. 32, 4] [62 S.Ct. 425, 86 L.Ed. 619]; Fawcus
Machine Co, v. United States, 282 1.8, 375, 378 [51
S.Ct 144, 75 1. Ed. 397]; Riley v. Thompson, 193
Cal. 773, 778 [227 P. 772); County of Los Angeles v.
Frishie, 19 Cal.2d 634, 643 [122 P.2d 526]; County
of Los Angeles v. Superior Court, 17 Cal.2d 707, 712
(112 P.2d 10]; ses, Griswold, 4 Summary of the
Regulatioris Problem, 54 Harv.L.Rey, 398, 405; 27
Cal.L.Rev. 578, 23 CalJur. 776) When an
administrative interpretation is of long standing and
bas remained uniform, it is likely that numerous
transactions have been entered . into in reliance
thereon, and it could be invelidated only at the cost of
major readjustments and extensive litigation.
(Helvering v. Griffiths, 318 1.8, 371, 403 63 S.Ct.
636, 87 1.Bd. 843]; Unifed States v. Hifl, 120 U.S.
169, 182 [7 S.Ct. 510, 30 L.BEd. 6271; see County n
Los Angeles v. Superior Court,_17 Cal2d 707, 712

112 _P2d 10]; Howt v. Board of Civil Service
Commissioners, 21 Cal.2d 399, 402 [132 P.2d 804].)
Whatever the force of administrative construction,
however, final responsibility for the interpretation of
the faw rests with the courts. "At most administrative
practice is a weight in the scale, to be considered but
not to be inevitably followed. ... While we are of
course bound to weigh seriously such rulings, they
are never conclusive." (F._W. Woolworth Co. v.
United States, 91 F2d 973, . 976) (2) An
administrative officer may not make a rule or
regulation that alters or enlarges the terms of a
legislative  enactment.  (California__ Drive-In
Restaurant Assn._v. Clark, 22 Cal.2d 287, 294 [140
P.2d 657, 147 A.L.R, 1028]; Bodinson Mfgz. Co. v.
‘Califarnig _Emplovment Com.,_ 17 Cal.2d 321, 326
(109 P.2d 935]; Boone v. Kingshury_ 206 Cal, 148,
161 (273 P, 7971; Bank of Italy y. Johnson_ 200 Cal.
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1,21 [251 P. 784); Hodge v. McCall, 185 Cal. 330,
334 [197 P. 86); Manhattan General Eguipment Co.
v. Commissioner of int. Rev., 297 U.S. 129 [56 S.Ct.
397. 80 L.Ed. 35281, Montgomery v. Board of
Administration, 34 Cal.App.2d 514, 521 [93 P.2d
1046, 94 A.LR 6101 (3) Moreover, an erroneous
adminisirative construction does not pgovern the
interpretation of a statute, even though the statute is
subsequently reemacted *758  without change.
(Biddle v. Commissioner of Internal Reverue, 302
Houghton v, Payne, 194 U.S. 88 [24 S.Ct 590, 48
L.Ed. 888]; [selin v. United States, 270 U.S. 245, 251
[46 8.Ct. 248, 70 1..Ed. 566]; Louisville & N. R Co,
v, United States, 282 U.8. 740. 757 [51 8.Ct. 297, 75
L.Ed. 672]; F._W. Woolworth Co. v. United States, 91
F.2d 973, 976;. Pacific Greyhound Lines v. Johnson,'
54 Cal.App.2d 297, 303 [129 P.2d 32]; see Helvering
v. Wilshire Oil Co., 308 U.8, 90, 100 [60 S.Ct. .18, 84
L.Ed. 1011; Helvering v. Hallock, 309 U.S. 106,119
[60 S.Ct,_444, 84 L.Ed. 604, 125 AL.R. 1368];

Federal Comm. Com. v. Columbia Broadeasting
sien, 311 U.S, 132, 137 {61 S.Ct. 152, 85 L.Ed.

87]; Felier, Addendum to the Regulations Problem,
54 Harv.L.Rev. 1311, and articles there cited.)

In the present case Rule 56.]1 was first adopted by
the comunission in 1938, It was amended. twice to
make minor changes.in language, and again in 1942
to extend the maximum period of disqualification to
six weeks, The commission's construction of section
56(b) has thus been neither umiform nor of long
standing, Moreover, the section is not ambiguous, nor
does it fail to indicate the extent of the
disqualification. (4) The disqualification imposed

. upen a claimant who without good cause "has refused

to accept suitable employment. when offered to him,
or failed to apply for suitable employment when
notified by the district public employment office” is
an absolute disqualification that necessarily extends
throughout the period of his uremployment entailed-
by his refusal to accept suitable employment, and is
terminated only by his subsequent employment.
(Accord; 5 C.C.H. Unemployment Insurance Service
35,100, par, 1965.04 [N.Y.App.Bd.Dec. 830-39,
5/27/39].) The Unemployment Insurance Act was
expressly intended to establish a system of
unemployment insurance to provide benefits for
"persons unemployed through no fault of their own,
and to reduce-involuntary unemployment. ..." (Stats.
1939, ch. 564, § 2; Deering's Gen. Laws, 1939
Supp., Act 8780d, § 1.) The public policy of the
State as thus declared by the Legislature was
intended as & guide to the interpretation and
application of the act. (/bid.) (5) One who refuses
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suitable employment without good cause is not
involuntarily nemployed through no fault of his
own. He has no claim to benefits either at the time of
his refusal or at any subsequent time until he again
brings himself within *759 the provisions of the
statute, (See 1 C.C.H. Unemployment Insurance
Service 869, par. 1963.) Section 56(b) in excluding
absolutely from benefits those who without good
cause have demonstrated an unwillingness to work at
suitable employment stands. out in contrast to other
sections of the act that  impose limited
disqualifications, Thus, section 56(a) disquelifics a
person who lsaves his work because of a trade
dispute for the period during which he continues out
of work by reason of the fact that the trade dispute is
still in active progress in the establishment in which
he was employed; and other sections at the time in
question disqualified for a fixed number of weeks
persons discharged for misconduct, persons who left
their work voluntanly, arid those who made wilful
misstatements. {2 Deering's Gen. Laws, 1937, Act
B780(d), § § 56(e), 55, 58(e); see, also, Stats. 1939,

ch. 674, § 14; Deering's Gen. Laws, 1939 Supp., Act
8780d, § 58) Had the Legislature intended the -
dxsquahﬁcation imposed by section 56(b) to be
similarly limited, it would have expressly so
provided. (6) Rule 56.1, which attempts to create
such a limitation by an administrative ruling,
conflicts with tie statute and is void: (Hodge 'v.

McCall, supra; Manhattan General Equipment Co. v,

Commissioner of Int. Rev., 297 U.8. 129 134 [56
S.Ct. 397, 80 L.Ed 5281; see Bodinson Mfe. Co. v.

California Employment Com., 17_Cal.2d 321, 326
[109 _P.2d 935]) Even if thé fuilure to limit the

disqualification were an oversight on the part of the

Legislature, the commission would have no power to
remedy the omission. (7) The power given it to adopt
rules and .reguldtions {§ 90) is not a grant of
‘legislativé power (see 40 Columb. L. Rev. 252; cf.
Deering's Gen. Laws, 1939 Supp,, Act 8780(d), §
58(b)) and in promulgating such rules it may not alter
or amend the statute or enldrge or impair its scope.
(Hodge v. McCall, supra; Bank of Italy v. Johnson,
200 Cal. 1,-21 {251 P. 784, Manhattan General
Equipment Co. v. Commissioner of Int. Rev., supra;
Koshiehd v. Helvering: 298 U.5. 441 {56 8.Ct. 767,
80 L.Ed. 1268, 105 AL.R. 756); Iselin v. United
" States, supra.) Since the commission was without
power to edopt Rule 56.1, it is unnecessary to
consider whether, if given such power, the provisions
of the rule were reasonable,

The commission contends, however, that petitioners
are not entitled to the writ because they have failed to

exhaust *760 their administrative remedies under,
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section 41,1, This contention was decided adversely
in Matson Terminals, Inc. v. Ca!y"orma Employment
Com., ante, p. 695 [151 P.2d 202]. It contends further
that since all the benefits herein mvolved have been
paid, the only question is whether the charges made
to the employers' accounts should be’ 1ernoved and
that since the employers will have the ‘opportunity to
protest these charges in other procee.dmgs they have
an edequate remedy and there is thérefore no need for
the issuance of the writ in the present case. The
propriety of the payment of benefits, however, is
properly challenged by an employer in proceedings
under section 67 and by & petition for a writ of
mandamus from the ‘determination of the commission
in such proceedings. (See Matson Terminals, Inc. y.
California Employment Com., ante, p. 695 [151 P.2d
2021 W. R. Grace & Co. v. California Emplayment
Com., ante, p.; 720 {151 P.2d 215]) An employer's
remedy thereinder is distinct from that afforded by
section 45,10 aid 41.1, and the commission may not
deprive him of it by the expedient of paying the
benefits before the writ is obtained. (8) The statute
itself provides that in certain cases payment shall be
made irrespective of a subsequent appeal (§ 67) and
such payment does not préeclude issuance of the writ.
(See Bodinson Mfg. Co. v. California Emp. Com.,
supra_ at pp. 330-331; Matson Terminals, Inc. v.
California Emp. Com., supra.)

Let a peremptory writ of mandamus issue ordering
the California Employment Commission te set aside
its order granting unemployment insurance benefits
to the corespondents, and to refrain from charging
petitioners' accounts with any beneﬂts paid pursuant
to that award.

Gibson, C, I, Shenl, J., Cu.ms 1., and Edmonds, I,
concurred,

" CARTER, I.

I concur in the conclusion reached in the majority
opuuon for the reason stated in my concurring
opinion in Mark Hopkins, Inc. v. California Emp.
Co., this day filed, ante, p. 752 [151 P.2d 233].

Schauer, J., concurred.
Intervener's petition for a rehearing was denied

Septemnber 13, 1944. Caerter, 1, and Schauer, J., voted
for a rehearing. *761
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CONNIE ZIPTON et al,, Petitioners,
v,
WORKERS' COMPENSATION APPEALS
BOARD, CITY OF SAN LEANDRO et al.,
Respondents,

No. A044870.

Court of Appeal, First District, Division 3, California,

Mar 14, 1990.
SUMMARY

The surviving spouse of a firefighter who died of
cancer initiated workers' compensation proceedings,
alleging that the cancer was caused by the
firefighter's exposure to known carcinogens during
employment. Although it was conceded that the
firefighter had been exposed to known carcinogens
on the job, the workers' compensation judge ruled
that petitioner failed to establish the evidentiary
foundation necessary to trigger the - statutory
presumption of industrial causation set forth in Lab.
Code, § 32131, The firefighter's cancer was a
metastatic undifferentiated carcinoma, and the
primary tumor site could not be medically identified.
The Workers' Compensation Appeals Board denied
reconsideration of the decision of the workers'
compensation judge.

On the surviving spouse's petition for review, the
Court of Appeal affirmed the board's order denying
reconsideration. It held that the spouse had the

burden of establishing a reasonable link between the -

cancer and the exposure to carcinogens before Lab.
Code, § 3212.1, could be applied to shift the burden
of proof to the public employer on the issue of
industrial causation. Since all the medical evidence
established that the primary twmor site could not be
identified, other than by sheer speculation, it held that
petitioner failed to meet that burden of proof,
(Opinion by Barry-Deal, Acting P. I., with Mermrill
and Strankman, J1., concurring.)

HEADNOTES

Classified to California Digest of Official Reports

Page 1

(1) Statutes § 21--Construction--Legislative Intent.
When a court endeavors to construe a statute, it must
ascertain the intent of the Legislature in order to
accomplish the purpose of the statute. *981

(2) Workers' Compensation § 76--Presumption of
Industrial Causation-- Purpose.

The foremost purpose of the presumptions of
industrial causation found in Lab. Code, § 3212 =t
seq., is to provide additional compensation benefits to
certain public employees who provide vital and
hazardous services, by easing the burden of proof of
industrial causation.

(3) Workers’ Compensation § 75--Burden of Proof--
Shifting of Burden-- Statutory Presumption of
Industrial Causation,

The presumptions of industrial causation found in
Lab. Code, § 3212 et seq., are a reflection of public
policy, and are implemented by shifting the burden of
proaf in an industrial injury case. Where proven facts
give rise to a presumnption under one of the statutes,
the burden of proof shifts to the party against whom
it operates, fo prove the nonexistence of the presumed
fact, namely, an industrial relationship.

(4) Workers' Compensation § 76--Presumptions--
Industrial Causation--Cancer of Firefighters and
Peace Officers.

The presumption of industrial causation of cancer
suffered by firefighters and peace officers, set forth in
Lab. Code, § 3212.], differs in application from the
other statutory presumptions of industrial causation
in Lab. Code, § 3212 et seq. Unlike the other
statutory presumptions, - Lab. Code, § 32121,
additionally requires a showing of exposure tc a
known carcinogen as defined in published standards,
and a showing that the carcinogen is reasonably
linked to the disabling cancer, before the presumption
can be invoked.

(3) Workers' Compensation § 75--Burden of Proof--
Reasonable Link Between Cancer and Industrial
Exposure to Carcinogen--Public Firefighter.

In workers' compensation proceedings initiated by
the surviving spouse of a firefighter who died of
cancer, the surviving spouse had the initial burden of -
proving by a preponderance of the evidence that the
firefighter's cancer was reasonably linked to
industrial exposure to a known carcinogen, before the
burden of proof cn the issue of industrial causation
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., _could be shifted to the public employer under Lab. of and occur in the course of his employment as a
© 7 Code, § 3212.1, firefighter for respondent.
" (6) Workers' Compensation § 73--Burden of Proof-- o N .

™" Reasonsble Link Between Cancer and Industrial FN1 All further statutory references are to
" Exposure to Carcmogeu—-Pubhc Firefighter-- . the Labor Code unless otherwise specified.

7 Undifferentiated Carcinoma. Section 3212.] provides.in .pertinent part:

* The surviving spouse of a firefighter who. died from "In the case of active firefighting members

cancer failed to establish a reasonable link between of fire departments of cities, counties, cities

the cancer and the firefighter's industrial exposure to and counties, districts, or other public or-

known carcinogens, for purposes of shifting to the municipal  corporations .or  political

public employer the burden of proof on the issue of subdivisions, and . active firefighting

industrial causation under *982Lab. Code, § 3212, L, members -of - the fire departments of the

notwithstanding proof that the firefighter had in fact University of California and the Celiformia

been exposed on the job to known carcinogens, . State University ..., and in the case of active

where the cancer was a metastatic undifferentiated firefighting members of the Department of

carcinoma, and all the medical evidence established Forestry. and Fire Protection, or of any

that the primary tumor site coculd not be identified county forestry or firefighting department or

other than by sheer speculation, unit ..., ;and peece officers ss defined in

Section 830.1 end subdivision (2} of Section

[See CalJur.3d, Work Injury Compensation, § § . 830.2 of the Penal Code who are primarily

128, 293; Am.Jur.2d, Workmen's Compensatwn, §8 engaged in active law  enforcement

304, 5151 - . activities, the term 'injury' as used in this

division includes cancer which develops or
manifests itself during a period while the

COUNSEL miember i8 in the service of the department

or unit, if the member demonstrates that he

. Davis, Cowell & Bowe, I. Thomas Bowen and or she was exposed .. to a known

Leslie A. Eberhardt for Petitioners, carcinogen as defined by the International

E . . . .- . Agency jfor Research on Cancer, or as

William B. Donohoe, Thomes, -Hall, Salter & defined by the . director, and that the

Lyding, William R. Thomas, Mark A. Cartier and carcinogen is reasonably linked to the
Don E. Clark for Respondents, disabling cancer. [ ] The compensation
. ' which is awarded. for cancer shall include

Goshkin, Pollatsek, Meredith & Lee.and Samuel E. full hospital, surgical, medical treatment,
Meredith as Amici Curiee for Respondents. disability indemnity, and death benefits, .

[ ] The:cancer so developing or manifesting
itself in these cases shall be presumed to

BARRY-DEAL, Acting P, J. o arise out .of and in the course of the

_ employment. This presumption is-disputable
Petitioner Connie Zipton (bereafier petitioner), and may be controverted by other evidence,
individually and as guardian ad litem for her two but unless so controverted, the appeals boald
minor sons, seeks review of the order of respondent is bound to find. in accordance with it,
Workers' Compensation - Appeals Board (hereafter (Itahcs added.) -

Board) denying reconsideration of the decision of the
workers' compensation judpe. (hereefter WCI) who

-

held that petitioner failed to establish the evidentiary At issue is the construction of section 3212.]1, and
foundation necessary to . trigger the statutory specifically, the definition of the phrase "reasonably
presumption of industrial causation pursuant to Labor Iinked." For the reasons discussed below, we affirm
Code sectjon 3212.1, [FN1] *983 Petitioner contends the Board's order, and hold that petitioner has failed
that the Board erred by not invoking the presumption to prove by & preponderance of the evidence that
in her behalf, thereby shifting the burden to Zipton's fatal cancer was reasonably linked to his
respondent Clty of 8San Leandro ({hereafter industrial exposure to carcinogens.

. respondent) to prove that the cancer suffered by her
husband, Michael Zipton, deceased, did not arise out Factual and Procedural Background
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Michael Zipton was employed as a firefighter for
tespondent from October 1, 1970, until April 12,
1987. His duties included the active suppression of
fires. During this period, he was exposed to various
carcinogens, as defined by the International Agency
for Research on-Cancer (IARC), [FN2] while fighting
fires. The specific number of carcinogens to which
Zipton actually was exposed cannot be ascertained
from this record. The parties do agree that he was
exposed to the following carcinogens known to cause
cancer in humans according to the IARC studies:
arsenic, asbestos, cértain polyaromatic hydrotarbons,
vinylchloride, chromium, and acrylonitrile.

1

FN2 In 1971, the IARC initiated a program
to evaluate 'the carcinogenic risk of
chemicals to humans by producing critically
evaluated monographs on  individual
chemicals. The term "carcinogenic risk" in
the IARC Monographs on thé Evaluation of
the Carcinogenic Risk of Chemicals to
Humeans, World" Health Organization,
International Agency for ' Research on
Cancer, volumes 1 to 29 (Oct. 1982 supp. 4)
is defined as the probability that exposure to
& ‘chemical or complex-' mixture; or
employment in a particular accupation, will
lead to cancer in humans, The criteria
developed by the IARC is categorized in

terms  of sufficient evidence; limited
evidence, and inadequate evidence of
carcinogenicity.~ "Sufficient  evidence"

indicates ‘that there is a causal relationship
between the agent and human cancey, In the
case of chemicals -for whick * there is
"sufficient evidence" of carcinogedicity in
experimental animals, the IARC considers
such chemicals to pose a carcinogenic risk
to humans. The IARC classifies 23
chemicals and groups of chemicals that are
causally associated with cancer in‘humans,
and 61 chemicals, groups of'chemiicals, or
industrial processes, that are probably
carcinogenic to humans.

In April 1987, Zipton became seriously ill and
stopped work. In May 1987, he was diagnosed as
suffering  from  widespread  undifferentiated
carcinoma of unknown origin. *984

On May 19, 1987, Zipton filed a claim for workers'
compensation benefits, alleging that his cancer was

Page 3

occupationally related,

On February 29, 1988, Zipton died, at age 39, from
the effects of the cancer. On March 1, 1988, an -
autopsy ~revealed the following: "metastatic
undifferentiated carcinoma involving liver, hepatic,

pancreatic and periaortic lymph’ nodes, lcft adrenal, = -

right and left lung."

On March 11, 1988, petitioner filed an. application
for death benefits, and petitioned the Board for a
finding of industrial causation of the disability and
death of Zipton pursuant to Government Code section
21026, and for an award of the special death benefit
pursuant to Government Code section 21363, [FIN3]
On April 5, 1988, petitioner was appointed guardian
ad litem and trustee for her minor sons, Jéremy and
Casey Zipton.

FN3 The Board found that Zipton did not
sustain an industrially related disability
within the meaning of Govemment Code
section 21026. Therefore, petitioner was not
entitled to the special death benefit under
Government Code section 21363,

Respondent denied liability. Numerous medical
opinions were obtained regarding the industrial
relationship of Zipton's cancer. The parties filed trial
briefs and the matter was submitted to the WCJ on
the documentery record, regarding the application of
the presumption of industrial causation set forth in
section 3212.1.

On October 27, 1988, the WCJ issued his decision.
As pertinent, he held that because a primary entry site
for the cancer could not be identified,: petitioner
failed to establish a reasonable link between Zipton's
cancer and the industrial exposure to carcinogens, as
required by section 3212.1. Therefore, she was not
entitled to the presumption of industrial causation.
Absent the presumption, the WCI further held that
petitioner did not meet her burden of proving that
Zipton's cancer was industrially related. '

On November 21, 1988, petitioner sought
reconsideration, contendmg that requiremient of a
primary tumor site as a prereql.us:te to establishing &
reasonable link resulted in & strict, technical
evidentiary hurdle, defeating the intended expensive
purpose of section 3212.1. On December 21, 1988,
the Board denied reconsideration, and adopted the
WCI's report and recommendation on reconsideration
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(hereafter Board opinion) dated Decemb-er 5, 1988.

On December 28, 1985, we granted review.
Medical Evidence

The medical evidence before the Board consisted
primarily of the reports and testimony of four well-
qualified doctors: Michael Jensen-Akula, M.D., *985
Internal Medicine (Zipton's testing physician at
Keiser Permanente);, Seline Bendix, Ph.D., Bendix
Environmental Research, Inc. (s consulting
toxicologist engaged by petitioner's attorey); Phillip
L. Polakoff, MD, MPH, M.Env.Sc,
Occupational/Environmental Medicine, Toxicology
and Epidemiology (engaged by petitioner's attorney);
and Piero Mustacchi, M.D., Clinical Professor of
Medicine and Preventive Medicine, Occupational
Epidemiology, University of California, San
Francisco (enpeged by respondent's attorney).

Dr. Jensen-Akula diagnosed Zipton's condition  as
~ metestatic undifferentiated carcinoma and stated that
he was- unaware of any known association betwsen

Zipton's cancer and his exposure to toxic chemicals

on the job. He noted: "Since the specific type of
epithelial carcinoma ig not clear in this case, it would
be very difficult to asscciate this with any specific
toxin or poison, although I-would be interested in
having a list-of toxic chemicals that you feel be has
been exposed to:-At this point, I cannot specifically
state any definite relationship between any toxic
exposure and aggravation cause or acceleration of Lis
tumor." After reviewing the toxicology report, Dr.
Jensen-Akule concluded that he was unable to
specifically comment on any direct cause and effect
relationship between Zipton's-exposure to industrial
carcinogens and his cancer.

Dr. Polakoff stated in his comprehensive report of
February 6, 1988, that cancer due to occupational
exposure is indistinguishable from cancer due to
other causes. Carcinogens may produce cancer at
organs distant from the site of contact, and the
potency of .a particular carcinogen is not uniform for
all tissues. Dr. Polakoff continued:
generally regarded as a disease of old age. There are
2 factors that penerally draw our attention to
chemically-induced cancers as opposed to natural
occurrence, One ig the appearance of cancer earlier in
life than expected, the second is simply looking for a
higher- than normal incidence rate in the worker
cohort or population being evaluated.”

Specifically

regarding Zipton's situation, Dr,

"Cancer is -

Polakoff noted that Zipton was in excellent health
prior to 1987; his life-style was relatively free of
other risk factors, e.g., he did not smoke, drink, or
use drugs; he had not traveled to E.thlG locales; he
bad no previous occupational exposm‘e nor any
unique hobbies; there was no history. of cancer in his
immediate family; -and be contracted cancer at a
relatively young age. Furthermore, Z1pton bad direct
and continuous exposure to a host of known
occupational carcinogens. Moreover, epidemiological
studies documented excess cancer in various organ
sites, as well as total cancer rates, among firefighters.

Based on all of the factors, Dr. Polakeff concluded
that Zipton's 17 yeers as a firefighter for respondent
contributed to-the "genesis of his cancer and *986
his markedly depleted lifespan. ... [] ] Although the
definitive genesis of his cancer will never be
completely known, I believe that his history of
serving as a firefighter for over 17 years definitely

contributed to its onset."

Dr. Bendix examined Zipton prior to his death, and
initially reported on November 16, 1987. At the time
of her examinetion, Dr.-Bendix was unaware that the
cancer had been diagnosed- as a metastatic
undifferentiated carcinoma with the primary tumor
site unknown. At that time, the preliminary evidence
indicated that the primary site was either the lungs or
liver, and therefore, Dr, Bendix initially concentrated
on these -orgens, insomuch as the originai biopsy
involved liver cells.

Dr. Bendix outlined Zipton's exposure history to
numerous chemical carcinogens in the course of his
employment as & firefighter. With references to
scientific and  epidemiological  studies, .she
documented many liver and lung carcinogens found
in smoke, and discussed their relevant latency periods
in reference to Zipton's 17 years of exposure. Dr.
Bendix concluded that it was probable that Zipton's

- employment "caused or materially contributed to his

cancer which had a-liver or lung primary site."

In a subsequent report dated April 14, 1588, upon
reviewing the final pathology report and learning that
the primary tumor site was not the liver or lungs, but
unknown, Dr. Bendix emphasized: "Consideration of
an unknown primary cancer metastatic to the liver
broadens rather than restricts the range of
carcinogens to which firefighters are exposed which
may be relevant to this case. Most of the chemicals
listed as liver carcinogens in my first report also
affect other sites."
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Dr. Bendix acknowledged in her final report that it
was impossible to ascertain the usual age of
occurrence of Zipton's cancer since the primary site
was unknown, However. she noted that death from
metastatic cancer is not common at the age of 40. Dr.
Bendix concluded that Zipton's cancer was probably
caused by exposure to chemical carcinogens in the
smoke which he inhaled as a firefighter.

Dr. Mustacchi, in "his report of March 18, 1988,
concluded that work exposure played no role in
Zipton's development of cancer, but did not give any
indication es to what he thought might have caused
the cancer.’ He did not discuss possible risk factors,
other than eliminating chemicel exposure on the job
as a possible cause of Zipton's cancer. The major
thrust of Dr. Mustacchi's report was directed to taking
exception to the conclusions reached by Dr. Bendix
regarding Zipton's industrial exposure to specific
carcinogens, &n issue rendered moot by -the
subsequent Board finding. *987

Board Opinion

Addressing whether Zipton's fatal cancer came
within the ambit of gection 3212.1, the WCJ initially
determined that petitioner proved the requisite
exposure by a preponderance of the evidence. The
WCJ stated: "This conclusion is reached after close

study of the reports of Drs. Mustacchi and Bendix; -

although Dr. Mustacchi disagrees with Dr. Bendix s
to the status of some of the borderline substances or
those not definitely shown to be related to cancer in
humans, it is still evident that at least several of them
meet the critena."

Turning 1o the second requirement of gection 3212.1-
proof of a "reasonable link" between Zipton's cancer
and his industrial carcinogenic exposure-the WCJ
emphasized: "[T]o apply the presumption it must then
be demonstrated by a preponderance of the evidence
that the carcinogen is reasonably linked to the
disabling cancer, and therein lies the major difficulty
in this case. ... [§ ] Unfortunately, the very nature of
the diagnosis is such that the burden of proof of
industriality ... was impossible to meet regerdless of

the effort involved." Without scientific evidence as to

the nature of the primary cancer, the WCJ concluded
that petitioner failed to prove that Zipton's cancer was
reasonably linked to his industrial expesure.

Legislative History

(1) It is fundamental that when 2 court endeavors to
construe a statute, it must ascertain the intent of the

Pape 5

Legislature in order to accomplish the purpose of the

statute. (Mover v. Workmen's Comp. Appeals Bd
(1973) 10 Cal.3d 222, 230 [110 Cal.Rptr. 144, 514
P.2d 12241}

In the matter before us, the legislative history does
not change the outcome. We are concerned, however,
that neither’ the parties to this action, nor amicus-
California  Compensation -~ Defenise  Attorneys'
Association demonstrate gn awareness of the specific
legislative history.- Because this case presents such a
troublesome set of circumstances and a difficult‘issue
to resolve, the wpertinent 'legislative history is
consequential and should be discussed.

(2) The foremost purpose of the presumptions of
industrial causation found in the Labor Code (§ §
3212, 32121, 32122, 32123, 32124, 32125
3212.6, 3212.7, 3213) is to provide additional
compensation benefits to certain public employees
who provide vital and hazardous services by easing
the burden of procf of industrial causstion. { (3)(See
fn. 4.} Saal v. Workmen's Comp. Appeals Bd (1975)
50 Cal.App.3d 291, 297 [*988123 _ Cal.Rpir. 506];
Smith v. Workmen's Comp. Appeals Bd. (1975) 45
Cal.App.3d 162, 166 [119 Cal.Rptr. 120].) [FN4]

FN4 The presumptions, which are a
reflection of public policy, are implemented
by shifting the burden of proof in an
industrial injury case. Where' facts are
proven giving rise to e presumption under
one of these statutes, the burden of proof
shifts 1o the party, against whom it operates,
to prove the nonexistence of the presumed
fact, to wit, an industrial relationship. (Cf.
Gillette v. Workmen's Comp. Appeals Bd.
320(1971) 20 Cal App.3d 312, [97 Cal Rptr.
5421; Evid. Code, § 606.) ’

Section 1 of Assembly Bill No. 3011, 1981-1582.
Regular Session, added section 32]2.1 to the Labar
Code, thereby extending the presumption of
industrial causation to encompass cancer suffered by
certain active firefighters. (Stats. 1982, ¢h. 1568, § 1,
p. 6178.) [FN5] Section 3212 1 defines the applicable
condition as "cancer which develops or manifests
itself” during the employment period. (4) Unlike the
other presumptions, however, it additionally requires
a showing (1) of exposure to a known carcinogen &s
defined by the IARC, and (2) that the carcinogen is
reasonably linked to the disabling cancer before the
presumption can be invoked.
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[ LA

FNS Effective January 1, ~1990;  the
presumption also was extended o peace
officers as defined in Penal Code sections
830.1 and B830.2, subdivision* (a) {Stats.
1989, ch. 1171, § 2, No. 6 Déering's Cal.
Legis. Service, pp. 4498-4499)

In its original form, section 3212.1 only reciuired, in

. conformity with the other presumption statutes, that

the cancer develop -or manifest itself during the
employment. (Assem. Bill No, 3011 (1981-1982 Reg.
Sess.) § 1.) The bill underwent several amendments,
apparently in response to considerable cpposition
from state and local agencies concerned with its
potentially excessive financial impact. There was also
some skepticism regarding whether cancer was
actually an occupational ' disease encountered by
firefighters. (See Senate Report to the Chairman of
the Joint Committee on Fire, Police, Erhergency and
Disaster Services in California (1987) Firefighters: A
Battle With Cancer [hereafter cited as 1987 Joint
Committee Report], letter to Senator Campbell dated
Aug. 17, 1987.)

Additionally, the Assembly added'a sunset clause to
effect the repeal of section 3212.] on January 1,
1989. However, following receipt of the 1987 Joint
Comumittee Report demonstratmg that cancer was in
fact an occupational hazard of firefightérs and that
the financial cost of the presumption had been much
less then anticipated, apparently in spite of the fact
that the mortality rate from cancer among firefighters
had increased, the Legislature repealed the sunset

date. [FN6] (See 1987 I. Com. Rep., supra, pp. 3-5,
15-17,31)

FN6 Section 3212.8, which would have
repealed gsection 3212.1, was repealed

effective January 1, 1988. (Stats 1987, ch.
1501,§ 1)

The most cogent statement of legislative intent
regarding section 3212.1 is found in a letter dated
August 26, 1982, from legislative coiinsel to *989
Senator Newton Russell. As pertinent, counse! stated:
"The workers' compensation law .., generally
speaking, requires every employer ..: t0 secure the
payment of workers' compensation for injuries to
employees acting within  the course of their
employment. Before an employee is entitled to

workers' compensation benefits, it must be shown
that the injury was proximately caused by the
employment (subd. (c), Sec. 3600, Lab. C.). ... [{]If
A.B. 3011 is chaptered, the specified firefighters
could uge this presumption and be entitled to workers'
compensation benefits without showing that the
injury was proximately caused by the employment,
unless the local public agencies could provide
otherwise." (10 Assem. J. (1981-1982 Reg, Sess.) pp.
17852-17853, italics added.)

We glean from the legislative history that the initial
draft of section 3212.1 (Assem. Bill No. 3011, supra)
was met by stiff resistance from selfinsured state and
local agenciés which were predicting economic
catastrophe. (See 1987 I. Com. Rep., supra, p. iii.)
Because of this initial panic and the resulting
pressure placed on the Legislature, it is evident that
the reasonable link requirement was added to appease
public entities in order to assure that the bill would be
passed; (See 1987 J. Com. Rep., supra, p. iii.)

Ironically, the information provided in the 1987 Joint
Commiftee Report indicates that local public entities
may be faring better economically under the cancer
presumption law. [FN7] If correct, it appears that the
original reason *990 for adding the reasonable link
requirement-to curb & potentially disastrous financial
irpact-may be nonexistent, and public entities may
be saving money with the implementation of section
3212.1.

FN7 The 1987 Joint Committee Report
reads, as pertinent: "An argument frequently
heard in opposition to the firefighter cancer
presumption law is the high fiscal costs of
that presumption for public employers. [{ ]
In response to the financial concerns, the
estimated cost of workers compensation and
related benefits attributable to the cancer
presumption law appear to be minor. Much
higher costs were anticipated when the
Legislature passed the original cancer
presumption bill in 1982, Those costs were
deemed reasonable for theé compensation of
firefighters who had contracted cancer as a
result of their occupation. However,
according to recent estimates, the law will
not be as costly as originally thought. [] ]
Based on & random survey of fire agencies,
the Commission on State Mandates
estimated the average annual State cost of
the firefighter cancer présumption law for
the 5-year period covering the fiscal year
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1982/83 . through fiscal year 1986/87 was
approxunately $250,000. Furthermore, those
costs:- attnbuted to the fifth year the law was
in effect were roughly 1/3 of the highest cost
fiscal yegr. "Therefore, those who argued that
costs . for  firefighter cancer presumption
claims, would continue to escalate were
mcorrect_ :I‘he Commission's estimate of the
average annual costs of the cancer
presumption law are well below the
$500,000 ceiling on reimbursements from
the States Mandates Claims. [] ]
Furthermore, local jurisdictions stand to fare
far better under a cancer presumption law.
Before the law was enacted, local agencies
were responsible for the full cost of workers'
ccmpensatlon benefits, or for the increased
premiums resulting from successful claims
for firefighters job-related cancer, In
addition to the full hospital, surgical,
medical disability, indemnity and death
benefits costs, local agencies also had to
bear the legal, administrative and other
overhead expenses associated with handling
a firefighter's claim. [{ ] However, under the
cancer  presumption  law-when  the
Legislature adopts the recommendations of
the Commission on State Mandates-local
entities insured by the State Compensation
Insurance Fund (SCIF) may be reimbursed
for any increases in workers' compensation
premium costs atiributable to the cancer
presumption. Thus, no additional cost will
accrue to the local agency. On the other
hand, local self-insured agencies may be
reimbursed 50 percent of the actual costs
attributable to the cancer presumption law;
including but not limited to staff, benefit and
overhead costs, Thus, self-insured local
agencies can expect B minimum of 50
percent savings on claims for job-related
firefighter cancer. [{ ] While the financial
impact on the State and local agencies
cannot be identified precisely, there is no
supporting data to assume that the cost
would be excessive.” (At pp. 13- 17, fus.
omitted.) '

While the legislative history reveals an intent on the
part 'of the Legislature to ease the burden of proof of
industriel causation by removing the barrier of
proximate cause, in application a reasonable link
requirement is no less than the logical eqmvalent of
proximate cause, Moreover, we discern that the

Page 7

requirement was precipitated by the fear of financial
doom, but that this fear may be unfounded.

In summary, it may be that there is no purpose to be
served by the reasonable link requirement. If indeed
metastatic cancer, primary site unknown, is a
common medical diagnosis in cancer cases, and
therefore results in a pattern of defeating cancer
claims of firefighters and police officers by requiring
& burden of proof which is medically impossible to
sustain, the Legislature may wish to reexamine the
reascnable [ink requirement. [FN8] However, this is
clearly a legislative task. Our task is to interpret the
reasonable link requirement in light of the. facts
before us.

FN8 At oral argument, the attorneys were
asked to advise the. court whether the
situation faced by petitioner-a burden of
proof made impossible by the current state
of medical kmowledge-is a common one.
They were unable to cite any other similar
cases.

Reasonable Link Requirement

The determination of what minimum factual
clements must be established in order to invoke the
presumption under section 3212.1 is a question of
law that is reviewable by the courts. (1 Hanna, Cal.
Law of PBmployee Injuries and Workmen's
Compensation (2d rev. ed. 1989) § 10.08[5), p
1042.4; cf. Dimmig v. Workinen's Comp. Appeais Bd,
{1972) 6 Cal.3d 860. 864 {101 Cal.Rptr. 105, 495
P.2d 433]; Mercer-Fraser Co. v. Industrial Acc.
Com. (1953)40 Cal.2d 102, 115 [25]1 P.2d 955].)

(5) Petitioner had the initial burden of proving by a
preponderance of the evidence that Zipton's disabling
cancer was reasomably linked to his industrial
exposure to carcinogens. (§  3202.5; Wehr v.
Workers' Comp. Appeals Bd. {1985) 165 Cal.App.3d
188, 193 [21] CalRptr 321}, California State
Polvtechmc University v. Workers' Comp. Appeals

d_(1682) 127 Cal.App.3d 514, 520 [17% Cal.Rptr.
605[ ) "Preponderance of the evidence' *991 means
such evidence as, when weighed with that opposed to
it, Lhas more convincing force and the greater
probability of truth. When weighing the evidence, the
test is not the relative number of witnesses, but the
relative convincing force of the evidence (§
3202.5.) :
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Although we recognize that the Legislature intended
to ease the burden of proof of industrial causation
faced by firefighters in cancer cases, as emphasized
by petitioner, it was incumbent on petitioner to
produce prima facie evidence that Zipton's cancer
and, ultimately, his death were reascnably linked to
the industrial exposure.

(6) Here, there was no evidence whatscever that the
cancer was rcasonably linked to the industrial
exposure. All of the medical evidence, including the
autopsy report, established that a primary tumor site
could not be identified. Without this information, it
was impossible for petitioner to prove a reasonable
link. The WCJ stated: “There is no scientific evidence
as to the nature of the primary cancer, and apart from
sheer speculation it is impossible based upon the
record herein to pinpoint within reasonable medical
probability the carcinogen or carcinogens that caused
the melignancy. ... [Tlhe essential missing element,
i.e., the nature of the carcinogen and its relationship
to the carcinoma that developed and metastasized ...
leaves an evidentiary gap. It may be true, as applicant
argues, that the presumption's purpose is to fill in
gaps and insufficiencies in the evidence once it has
been established that an applicable condition exists
.., but here we cannot reach that point since
insufficient evidence exists to activate the
presumption ab initio."

Petitioner argues that a reasonable link is established
by virtue of the exposure to carcinogens, known to
cause lung and liver cancer, and the existence of
cancer in the lung and liver crgans. We disagree.
Petitioner ignores the fact that the cancer found in

these organs hed metastasized. By definition, a-

metastasis is a secondary cancer growth which has
migrated from the primary site of the disease in
another part of the body Here, the medical evidence
establishes without dispute that the cancer found in
Zipton's liver and lungs did not originate in either of
these organs, but migrated from an unknown primary
site.

Without identification of the underlying factual
linkage, i.e., the primary tumor site, the opinions of
Drs. Bendix and Polekoff are highly speculative and
conclusionary. Dr. Polakoff's opinion regarding the
lack of other recognized nonindustrial risk factors is
well taken. Nevertheless, it is pure comjecture to
conclude that a reasonable link exists between the
industrial exposure and an undifferentiated cancer
when the primary site is unknown, and *992 by
virtue of this fact the cancer cannot be atiributed to
any perticular carcinogen.

Page 8

It is not our intention te unply that in every cancer
case a primary site must be established in order to
invoke the presumption of industrial causation under
section 3212.1. In detérmining whether a reasonable
link exists, sufficient to invoke the presumption, the
proper inquiry should be whether it is more probable
than not that a cancer is. linked to the industrial
exposure. "A possible cause only becomes ‘probable’
when, in the absence of other reasonable causal
explanatmns it becomes more likely than not that the
injury was a result of its,action." (Jones v. Ortho

Pharmaceutical Corp. (1985) 163 Cal.App.3d 396,

403 [209 Cal Rptr, 4561

In the matter before us, however, without the
identification of a primary tumor site, there is no
evidence from which to reasonably infer that Zipton's
cancer, in the absence of other reasonable causal
explanations, was more likely the result of industrial
exposure than nonindustrial exposure. To make that
leap, as petitioner urges, would require that we
simply -ignere the lepislative directive that a
reasonable link must be established by a
preponderance of the evidence before the
presurnption can be invoked.

While the legislative mandate that the workers'
compensation laws are to be liberally construed
applies to the construction of section 3212.1 (§ 3202;
see Muznik v. Workers' Comp. Appeals Bd. (1975) 51
Cal.App.3d 622, 633 [124 Cal Rptr. 4077, it does not
authorize the creation of nonexistent evidence. (Wehr
v. Workers' Comp. Appeals Bd.; supra, 165
Cal.App.3d 188, 195; Suily-Miller Contracting Co. v.
Workers' Comp. Appeals Bd. 0) 107 Cal.App.3d
916, 926 [166. Cal.Rptr. 111].) Furthermore, the
Lepislature expressly provided that [n]othmg
contained in Section 3202 shall be construed as
relieving a party from meeting the evidentiary burden
of praof by a preponderance of the evidence" (§
3202.5) ~

Petitioner's reliance on Muznik v._Workers' Comp,
Appeals Bd., supra, 5] Cal. App.3d 622, is misplaced,
Muznik concerned the construction of the statutory
heart presumption embodied in secfion 3212 and the
meaning of its phrase "heart trouble." [FN9] Given
the liberal mandate of section 3202 and the general
rule that statutory language is to be given its
commonly understood meaning, the Muznik court
held that the phrase "heart trouble" in section 3212
"agsumes a rather expansive meaning.” ( /4., at p.
635.) However, unlike the heart presumption statute,
section 3212.1 requires an additional showing that
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the industrial exposure is reasonably linked to the
*993 disebling cancer. Establishment of this linkage
is a question of fact, which must be shown by =
preponderance of the evidence, (§ 2

: i 3202.5.) This
edditional criterion distinguishes the instant case
from Muznik and its construction -of gection 3212
which is much’ less specific regarding the requisite
elements of proof, and therefore, subject to
considerably more flexibility in its interpretation. As
noted by the WCJ herein, the gap created by the
absence of facts necessary to establish a reasonable
link simply cannot be bridged by the rule of liberal
construction, '

FN9 In order for an eligible employee to be
entitled to the preswmption in gection 3212,
it must be shown that “heart trouble" has
" déveloped or manifested itself during a
" period -while such employee is employed by
a relevant agency. ‘

In conclusion, petitioner has failed to establish by a
preponderance of the evidence that her deccased
husband's cancer was reasonably linked to his
industrial exposure to carcinogens while he was
employed as e firefighter by respondent.

The Board's order denying reconsideration is
affirmed.

Merrill, J., and Strankman, J., concurred,

A petition f(-:-'r a rehearing was denied April 4, 1990,
and petitioners' application for review by the
Supreme Court was denied June 6, 1950. *994
Cal.App.1.Dist.,1950.

Zipton v. W.C.A.B.
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