
-:· 

Hearing Date: March 27, 2009 
J :\MANDATES\2002\tc\02-tc-2 l ltc\fsa.doc 

ITEM3 

TEST CLAIM 
FINAL STAFF ANALYSIS 

Education Code Sections 68044, 68051, 68074, 68075, 68075.5, 68076, 68077, 68078, 
68082,68083,68084,68121,68130.5, 76140 

Statutes 1975, Chapter 78 (SB 82); Statutes 1976, Chapter 990 (AB 4289); Statutes 1977, 
Chapters 36 and 242 (AB 44 7 and AB 645); Statutes 1979, Chapter 797 (AB 1549); 

Statutes 1980, Chapters 580 and 789 (AB 2567 and AB 2825); Statutes 1981, Chapter I 02 
(AB 251 ); Statutes 1982, Chapter 1070 (AB 2627); Statutes 1983, Chapter 317 (SB 646); 

Statutes 1988, Chapter 753 (AB 3958); Statutes 1989, Chapters 424, 900, and 985 (AB 1237, 
AB 259, and SB 716); Statutes 1990, Chapter 1372 (SB 1854); Statutes 1991, Chapter 455 
(AB I 745); Statutes 1992, Chapters 170 and 1236 (AB 3058 and SB 2000); Statutes 1993, 

Chapter 8 (AB 46); Statutes 1995, Chapters 389 and 758 (AB 723 and AB 446); Statutes 1997, 
Chapter 438 (AB 1317); Statutes 1998, Chapter 952 (AB 639); Statutes 2000, Chapters 571 

and 949 (AB 1346 and AB 632); Statutes 2001, Chapter 814 (AB 540); and 
Statutes 2002, Chapter 450 (AB 1746) 

California Code of Regulations, Title 5, Sections 54002, 54010, 54012, 54020, 54022, 
54024,54030,54032,54041,54042,54045,54045.5,54046,54050,54060,54070 

Register 77, No. 45 (Nov. 5, 1977); Register 82, No. 48 (Nov. 27, 1982); Register 83, 
No. 24 (Jun. 11, 1983) Register 86, No. 10 (Mar. 8, 1986); Register 91, No. 23 

(April 5, 1991 ); Register 92, No. 4 (Jan. 24, 1992); Register 92, No. 12 (Mar. 27, 1992); 
Register 92, No. 18 (Feb. 18, 1992); Register 95, No. 19 (May 19, 1995); Register 99, 

No. 20 (May 14, 1999); Register 02, No. 25 (Jun. 21, 2002) 

Revised Guidelines and Information, "Exemption from Nonresident Tuition" Chancellor of 
the California Community Colleges, May 2002 

Tuition Fee Waivers 
02-TC-21 

Contra Costa Community College District, Claimant 

EXECUTIVE SUMMARY 

Background 

The test claim consists of statutes, regulations and an executive order that allege community 
college district ("district") activities in determining student residence status and nonresident 
student tuition fee charges or waivers at community colleges. 

Education Code section 680401 requires students to be classified as either residents or 
nonresidents at community colleges and other segments of California public higher education. A 

1 This section was not pled by claimant, so staff makes no finding on it. 
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resident is defined as a student who has residence in the state for more than one year 
immediately preceding the residence determination date(§ 68017).2 The community college 
classifies a student as either a resident or nonresident after the student fills out a residence 
questionnaire (Cal.Code Regs., tit. 5, § 54012). 

Although residence determination is n01mally governed by the student's physical presence and 
intent requirements, the Legislature has granted residence status to certain categories of students 
who do not meet these requirements, such as members of the armed forces(§ 68075), members 
of the armed forces after discharge(§ 68075.5), military dependents(§ 68074), dependents of 
California residents who have been in California for more than one year(§ 68076), aliens 
(Cal.Code Regs., tit. 5, § 54045), graduates of Bureau of Indian Affairs schools(§ 68077), public 
school employees holding a valid credential (§ 68078), Native Americans(§ 68082), amateur 
student athletes at the Olympic Training Center(§ 68083), federal civil service employees and 
dependents in California due to military mission realignments(§ 68084), or nonresident 
California high school graduates(§ 68130.5). Students claiming to fall within one of these 
categories must provide proof of eligibility (Cal.Code Regs., tit. 5, §§ 540 I 0 and 54026). 

Nonresident students are required to pay nonresident tuition that resident students do not pay 
(§ 68050). 

Community college students who are dependents of victims of the September 11, 200 I terrorist 
attacks and who meet certain qualifications are exempt from all fees and tuition(§ 68121). 

Community colleges are also required to notify students of their residence classification 
(Cal.Code Regs., tit. 5, §§ 54060) and ofthe amount of nonresident tuition(§ 76140), and are 
required to refund any fees collected in error or as a result of the student's reduction in units 
(Cal.Code Regs., tit. 5, § 54070). Students may appeal their residence classification in 
accordance with district appeal procedures (Cal.Code Regs., tit. 5, § 54060). 

Conclusion 

For the reasons discussed below, staff finds that the test claim statutes, regulations, and executive 
order impose a reimbursable state-mandated program within the meaning of article XIII B, 
section 6 of the California Constitution and Government Code section 17514 for community 
college districts to be reimbursed for the following: 

District Governing Board Rules and Regulations on Nonresident Tuition 

• Adopt rules and regulations relating to the method of calculation of the an10unt of 
nonresident tuition, the method of payment, and the method and amount of refund 
(Ed. Code, § 68051, Stats. 1990, ch. 1372). 

2 All references are to the Education Code unless otherwise specified. 
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Determining Residence Classification 

• Require student applicant to supply. and district to weigh. the residence determination 
factors: Require student applicants to supply, and for the district to weigh, the following 
information to determine the student's residence classification (Cal. Code Regs., tit. 5, 
§ 54024, subd. (e)).3 

o Ownership of residential property 

o Registering to vote in California 

o Active membership in service or social clubs. 

o Being the petitioner for a divorce in California. 

Require a student to supply, and for the district to weigh, information regarding whether the 
student or the parents of a minor student who relinquished California residence after moving 
from the state has reestablished residence by one full year of physical presence coupled with 
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register 82, 
No. 48 (Nov. 27, 1982) p. 637.) 

• Residence classification guestionnaires: To revise the residence questionnaire based on a 
san1ple residence questionnaire provided by the Chancellor's Office (a one-time activity). 

To require the student to supply, and for the district to weigh, the following infonnation in a 
residence questionnaire to determine the student's residence classification: 

o Where the student has maintained his or her home for the last two years and 
whether the student has engaged in any activity listed in subdivision (f) of section 
54024 of the title 5 regulations, i.e., has maintained voter registration in another 
state and voted in another state; was a petitioner for a divorce in another state, as 
attended an out-of-state institution as a resident of that other state; has declared 
nonrcsidence for state income tax purposes. 

o For each student under 19 years of age, consideration of where the parent has 
lived for the last two years and where the parent has engaged in any activity listed 
in subsection (t) of section 54024 of the title 5 regulations. 

o lfthe student, or the student's parent ifthe student is under age 19, has either maintained 
a home outside of California at any time during the last two years, or has engaged in any 
activity listed in subsection (t) of section 54024 of the title 5 regulations, the student shall 
be asked for additional evidence of intent to reside in California such as that identified in 
subsection (e) of section 54024.4 (Cal.Code Regs., tit 5, § 54012, subds. (b), (c) & (d).)5 

3 
Register 82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (April 5, 1991) p. 334, Register 95, 

No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. 
4 

Section 54024, subdivision (e), of the title 5 regulations states: "Objective manifestations of 
intent to establish Califomja residence include but are not limited to: (I) Ownership of 
residential property or continuous occupancy of rented or leased property in California. 
(2) Registering to vote and voting in California. (3) Licensing from California for professional 
practice. (4) Active membership in service or social clubs. (5) Presence of spouse, children or 
other close relatives in the state. (6) Showing California as home address on federal income tax 

3 
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• Financial independence: Determine whether the student is financially independent or 
dependent, in accordance with Education Code section 68044, when a student is seeking 
reclassification as a resident who was classified as a nonresident in the preceding tem1. 
(Cal. Code Regs., tit. 5, § 54032, subd (a).)6 

Detennine whether the student seeking reclassification as a resident who was classified as a 
nonresident in the preceding tenn is financially dependent or independent, by requiring the 
student to supply, and the district to weigh, information on whether the student (1) has not 
and will not be claimed as an exemption for state and federal tax purposes by his or her 
parent in the calendar year the reclassification application is made and in any of the three 
calendar years prior to the reclassification application, (2) has not and will not receive more 
than seven hundred fifty dollars ($750) per year in financial assistance from his or her parent 
in the calendar year the reclassification application is made and in any of the three calendar 
years prior to the reclassification application, and (3) has not lived and will not live for more 
than six weeks in the home of his or her parent during the calendar year the reclassification 
application is made and in any of the three calendar years prior to the reclassification 
application. (Ed. Code, § 68044, subds. (a), (b) & (c); Stats. 1981, ch. 102, Stats. 1982, 
ch. I 070.) 

Nonresident Tuition Fee 

• Provide nonresident students with notice of nonresident tuition fee charges during the spring 
term before the fall term in which the change will take effect, and to consider nonresident 
tuition fees of public community colleges in other states in detern1ining nonresident tuition 
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable. 
(Ed. Code,§ 76140, subd. (d), Stats. 1989, ch. 985.) 

Exceptions to Determination of Non residence 

The following are entitled to resident tuition or are exempted from paying nonresident 
tuition: 

• Dependent of member of anned forces: Classify as residents for the purpose of detem1ining 
the amount of tuition and fees those dependents (defined as a natural or adopted child, 
stepchild, or spouse who is a dependent of a member of the armed forces) of military 
personnel who retire from active duty after the residence determination date until the student 
dependent has resided in the state the minimum time necessary to become a resident. 
(Ed. Code, § 68074, Stats. 1980, ch. 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.) 

fonn. (7) Payment of California state income tax as a resident. (8) Possessing California motor 
vehicle license plates. (9) Possessing a California driver's license. (10) Maintaining permanent 
military address or home of record in California while in armed forces. (11) Establishing and 
maintaining active California bank accounts. ( 12) Being the petitioner for a divorce in 
California." 
5 Register 82, No. 48 (Nov. 27, 1982) pp. 635-636; Register 91, No. 23 (April 5, 1991) p. 334; 
Register 95, No. 19 (May 19, 1995) p. 333. 
6 Register 82, No. 48 (Nov. 27, 1982) p. 63 7; Register 91, No. 23 (April 5, 1991) p. 335; Register 
95, No. 19 (May 19, 1995) p. 334. 
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Require applicants claiming residence status pursuant to section 68074 of the Education 
Code (dependent member of the am1ed forces) to supply, and for the district to weigh, the 
following documentation in deteffilining the applicant's residence: 

o A statement from the military person's commanding officer or personnel officer that: 
(l) the military person's duty station is in California on active duty as of the residence 
detennination date; or (2) that the military person is outside of California on active duty 

· after having been transferred immediately and directly from a California duty station after 
the residence determination date; or (3) that the military person has, after the residence 
detern1ination date, retired as an active member of the armed forces of the United States. 

o A statement that the student who qualifies for resident classification as a natural or 
adopted child or stepchild is a dependent of the military person for an exemption on 
federal taxes (Cal.Code. Regs., tit. 5, § 54041). 7 

• Member of armed forces after discharge: Classify as a resident a student who was a member 
of the armed forces of the United States stationed in California on active duty for more than 
one year immediately prior to being discharged from the armed forces, for the length of time 
he or she lives in California after being discharged up to the minimum time necessary to 
become a resident (Ed. Code, § 68075.5, Stats. 1995, ch. 389). 

• Dependent of California resident for more than one vear: Classify as a resident a student who 
(a) has not been an adult resident of California for more than one year and (b) is either the 
dependent child of a California resident who has had residence in California for more than 
one year prior to the residence determination date, or has a parent who has both contributed 
cow1-ordered support for the student on a continuous basis and has been a California resident 
for a minimum of one year. This exception shall continue until the student has resided in the 
state the minimum time necessary to become a resident, so long as continuous attendance is 
maintained at a community college (Ed. Code, § 68076, Stats. 1988, ch. 753, Stats. 1991, 

• 

• 

ch. 455, Stats. 1993, ch. 8). 

Graduate of Bureau oflndian Affairs school: Classify a student as a resident if he or she has 
graduated from any school located in California that is operated by the United States Bureau 
of Indian Affairs, so long as continuous attendance is maintained by the student at a 
community college (Ed. Code, § 68077, Stats. 1989, ch. 424, Stats. 1993, ch. 8). 

Student holding emcrgencv permit or public school credential: Classify as a resident a 
student who holds a valid emergency permit authorizing service in the public schools of this 
state, who is employed by a school district in a full-time position requiring certification 
qualifications for the academic year in which the student enrolls at an institution in courses 
necessary to fulfill teacher credential requirements. This classification is only for the 
purposes of dctennining the amount of tuition and fees for no more than one year. 
(Ed. Code, § 68078, subd. (b), Stats. 2000, ch. 949). 

For students claiining residency status pursuant to section 68078 of the Education Code, 
require the student to supply, and for the district to weigh, the following: 

7 
Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638. 

Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335. 

5 

02-TC-2 !, Tuition Fee Waivers 
Final Staff Anal)'sis 



o A statement from the employer showing employment by a public school in a full-time 
position requiring certification qualifications for the college year in which the student 
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1; 
Register 91, No. 23 (April 5, 1991) p. 337; Register95, No. 19 (May 19, 1995) p. 335.) 
This section is state-mandated new program or higher level of service for students 
claiming residence under subdivision (a) of section 68078,8 as well as subdivision (b) 
(student holding a valid emergency permit, as specified). 

o Any teaching credential (except a provisional credential). Require the student to show he 
or she will enroll in courses necessary to obtain another type of credential authorizing 
service in the public schools, or holds a credential issued by the Board of Governors and 
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code 
Regs., tit. 5, § 54036; Register 77, No. 45 (Nov. 5, 1977) p. 638.2. Cal. Code Regs., 
tit. 5, § 54046.)9 

• Native American student: Classify as a resident a Native American student who attends a 
school administered by the Bureau of Indian Affairs located within the community college 
district (Ed. Code, §68082, Stats. 1977, ch. 36). 

• Amateur student athlete in training at U.S. Olvmpic Training Center: Classify as a resident 
for tuition purposes any amateur student athlete (as defined in Ed. Code, § 68083, subd. 

8 Subdivision (a) of section 68078 provides: 
(a) A student holding a valid credential authorizing service in the public schools 
of this state who is employed by a school district in a full-time position requiring 
certification qualifications for the college year in which the student enrolls in an 
institution is entitled to resident classification if that student meets any of the 
following requirements: 
( 1) He or she holds a provisional credential and is enrolled at an institution in 
courses necessary to obtain another type of credential authorizing service in the 
public schools. 
(2) He or she holds a credential issued pursuant to Section 44250 and is 
enrolled at an institution in courses necessary to fulfill credential requirements 
[§ 44250 states that the commission (on teacher credentialing) issues only the 
following two types of credentials: "(a) A teaching credential. (b) A services 
credential. The commission may issue an internship teaching or services 
credential.] 
(3) He or she is enrolled at an institution in courses necessary to fulfill the 
requirements for a fifth year of education prescribed by subdivision (b) of Section 
44259. [§ 44259, subd. (b), specifies the minimum requirements for the 
preliminary multiple or single subject teaching credential.] 

9 Register 82, No. 48 (Nov. 27, 1982) p. 638.1; Register 91, No. 23 (April 5, 1991) p. 337; 
Register 95, No. 19 (May 19, 1995) p. 335. 
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(b)) 10 in training at the United States Olympic Training Center in Chula Vista, until he or she 
has resided in the state the minimum time necessary to become a resident (Ed. Code, 
§ 68083, Stats. 1997, ch. 438). 

• Federal civil service employee in state due to military mission realignment: Classify as a 
state resident a federal civil service employee and his or her natural or adopted dependent 
children if the parent has moved to this state as a result ofa military mission realignment 
action that involves the relocation of at least 100 employees, until the student is entitled to be 
classified as a resident pursuant to Section 68017, so long as the student continuously attends 
an institution of public higher education (Ed. Code, § 68084, Stats. 1998, ch. 952). 

• Nonresident California high school graduates: Exempt a student (other than a nonimmigrant 
alien within the meaning of paragraph (15) of subsection (a) of Section 110 I of title 8 of the 
United States Code) from paying nonresident tuition if he or she meets the following criteria: 
(I) high school attendance in California for three or more years; (2) graduation from a 
California high school or attainment of the equivalent thereof; (3) registers for or is enrolled 
in a course offered by any college in the district for any term commencing on or after 
January I, 2002; (4) in the case of a person without la\vful immigration status, the filing of an 
affidavit with the institution of higher education stating that the student has filed an 
application to legalize his or her immigration status, or will file an application as soon as he 
or she is eligible to do so; and (5) completion of a questionnaire form prescribed by the 
Chancellor and furnished by the district of enrollment verifying eligibility for this 
nonresident tuition exemption. (Ed. Code, § 68130.5, Stats. 2001, ch. 814, & Cal.Code Regs., 
tit. 5, § 54045.5, subd. (b); Register 02, No. 25 (Jun. 21, 2002) p. 335.) 11 For these students: 

o Retain indefinitely, as Class 1 permanent records, the original certified affidavit and other 
materials utilized by a district in meeting the certification requirements; or, copying or 
reproducing by photograph, microphotograph or reproduced on film or electronically the 
original certified affidavit and other materials utilized by a district in meeting the 
certification requirements (Chancellor of the California Community Colleges, "Revised 
Guidelines and lnfomrntion on AB 540 Exemption From Nonresident Tuition" May 

. 2002, p. 4, par. 20). 

10 
"'Amateur student athlete,' for purposes of this section, means any student athlete who meets 

the eligibility standards established by the national governing body for the sport in which the 
athlete competes." (§ 68083, subd. (b).) 
11 On September 15, 2008, California's Third District Court of Appeal issued an opinion on 
section 68130.5 (Stats. 2001, ch. 814). The opinion reverses a lower court's decision to grant a 
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and is 
preempted by federal title 8 U .S .C. sections 1623 and 1621. (Martinez v. Regents of the 
University of California (2008) 166 Cal.App.4th 1121.) The case was remanded back to the trial 
court. If the court ultimately finds that section 68130.5 is invalid, the statute would become 
void. At that point (if the Commission finds that § 68130.5 is a reimbursable state-mandated 
program) reimbursement for activities under section 68130.5 would end on the date the court's 
decision becomes final. 
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o Refund the student's nonresident tuition ifthe student is determined eligible for the 
exemption after he or she has paid nonresident tuition (Id., p. 2, par. 8). 

o Discard and replace old questionnaire forn1s with the newly prescribed Chancellor's form 
in printed materials for Summer or Fall 2002, unless the district's form is part of a major 
preprinted document such as a Schedule of Classes. This is a one-time activity (Id. at 
p. 3, par. 14). 

• Alien students: Require a student alien to supply, and for the district to weigh, infom1ation on 
whether the student is precluded from establishing domicile. An alien is precluded from 
establishing domicile in the United States ifthe alien: (1) entered the United States illegally; 
(2) entered the United States under a visa requiring that the alien have a residence outside the 
United States; or (3) entered the United States under a visa that permits entry solely for some 
temporary purpose. And for the community college district to determine, for an alien who is 
precluded from establishing domicile in the United States pursuant to subdivision (b) of 
section 54045 of the title 5 regulations, whether that alien has (1) taken apgropriate steps to 
obtain a change of status with the Immigration and Naturalization Service 2 to a classification 
which does not preclude establishing domicile, and (2) met the residence requirements of 
sections 54020-54024 13 of the title 5 regulations related to physical presence and the intent to 

12 The current name of this government agency is U.S. Citizenship and Immigration Services. 
See< http://www.uscis.gov> as of May 8, 2008. 
13 Section 54020 of the title 5 regulations requires "to establish a residence, it is necessary that 
there be a union of act and intent. To establish residence, a person capable of establishing 
residence in California must couple his or her physical presence in California with objective 
evidence that the physical presence is with the intent to make California the home for other than 
a temporary purpose." 

Section 54022 of the title 5 regulations states: 

(a) A person capable of establishing residence in California must be physically 
present in California for one year prior to the residence determination date to be 
classified as a resident student. 

(b) A temporary absence for business, education or pleasure will not result in loss 
of California residence if, during the absence, the person always intended to 
return to California and did nothing inconsistent with that intent.· 

(c) Physical presence within the state solely for educational purposes does not 
constitute establishing California residence regardless of the length of that 
presence." 

Section 54024 of the title 5 regulations states: 

(a) Intent to make California the home for other than a temporary purpose may be 
manifested in many ways. No one factor is controlling. 

(b) A student who is 19 years of age or over, and who has maintained a hom~ in 
California continuously for the last two years shall be presumed to have the mtent 
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make California home for other than a temporary purpose. (Cal. Code Regs., tit. 5, § 54045, 
subds. (b) & (c).) 14 

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks 

• Surviving dependents of victims of 9111 terrorist attacks: Waive mandatory system wide fees 
or tuition of any kind for a student in an undergraduate program who is the surviving 
dependent (as defined) 15 of any individual killed in the September 11, 2001, terrorist attacks 
on the World Trade Center in New York City, the Pentagon building in Washington, D.C., or 
the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the student is 

·determined eligible by the California Victim Compensation and Government Claims Board. 
The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or 
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case 
the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code, 
§ 68121, Stats. 2002, ch. 450). 

Notifying Students of Classification Decision and Appeal Procedure 

• Notification and appeal of classification decision: Notify a student of his or her residence 
classification not later than fourteen ( 14) calendar days after the beginning of the session for 
which the student has applied, or fourteen (14) calendar days after the student's application 
for admission, whichever is later. (Cal. Code Regs., tit. 5, § 54060, subd. (a); Register 82, 
No.48 (Nov. 27, 1982) p. 638.2.) 

to make California the home for other than a temporary purpose unless the student 
has engaged in any of the activities listed in subdivision (f). 

(c) A student who is under 19 years of age shall be presumed to have the intent to 
make California the home for other than a temporary purpose if both the student 
and his or her parent have maintained a home in California continuously for the 
last two years unless the student has evidenced a contrary intent by having 
engaged in any of the activities listed in subdivision (f). 

(d) A student who does not meet the requirements of subdivision (b) or 
subdivision (e) shall be required to provide evidence of intent to make California 
the home for other than a temporary purpose as specified in subdivision (e). 

[Subdivision (e) lists 12 objective manifestations of intent to establish California 
residence. Subdivision (f) lists 4 acts of conduct inconsistent with a claim of 
California residence.] 

14 
Register 86, No. I 0 (Mar. 8, 1986) p. 638. I, Register 91, No. 23 (April 5, 1991) p. 336; 

Register 92, No. 4 (Jan. 24, 1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335. 
15 

"'Dependent,' for purposes of the section, is a person who, because of his or her relationship to 
an individual killed as a result of injuries sustained during the terrorist attacks of 
September 11, 2001, qualifies for compensation under the federal September 1 Ith Victim 
Compensation Fund of2001 (Title TV (commencing with Section 401) of Public Law 107-42)." 
(§ 68121, subd. (d)(l).) 

02-TC-2 I. Tuition Fee 1-Vaivers 
Final Staff Ana~vsis 



Establish procedures for appeals of residence classifications (Cal Code Regs., tit. 5, § 54060, 
subd. (b).) 16 

Staff also finds that all other statutes, regulations, and executive orders in the test claim do not 
constitute a reimbursable state-mandated program. 

Recommendation 

Staff recommends that the Commission adopt this analysis to partially approve the test claim for 
the activities listed above. 

16 Register 82, No. 48 (Nov. 27, 1982) p. 638.2); Register 91, No. 23 (April 5, 1991) p. 336; 
Register 95, No. 19 (May 19, 1995) p. 336. 
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STAFF ANALYSIS 

Claimant 

Contra Costa Community College District 

Chronology 

5/23/03 

711103 

7/8/03 

8/13/03 

8/18/08 

I 0/28/03 

11/7/03 

2/13/04 

2/18/04 

3117104 

3/19/04 

619104 

6/14/04 

9/8/04 

9/14/04 

9/22/04 

12/21 /04 

12/28/04 

3114105 

3117105 

9/22/05 

I 0/3/05 

213106 

217106 

11/20/07 

5/2/08 

5/14/08 

12/4/08 

Claimant Contra Costa Commw1ity College District files test claim 

Department of Finance requests extension of time to file comments 

Commission staff grants extension 

Department of .Justice requests extension of time to file comments 

Commission staff grants extension 

Department of Finance requests extension of time to file comments 

Commission staff grants extension 

Department of Finance requests extension of time to file comments 

Commission staff grants extension 

Department of Finance requests extension of time to file comments 

Commission staff grants extension 

Department of Finance requests extension of time to file comments 

Commission staff grants extension 

Department of Finance requests extension of time to file cmrunents 

Commission staff grants extension 

Department of Justice requests to be removed from the mailing list 

Department of Finance requests extension of time to file comments 

Commission staff grants extension 

Department of Finance requests extension of time to file comments 

Commission staff grants extension 

Department of Finance requests extension of time to file comments 

Commission staff grants extension · 

Department of Finance requests extension of time to file comments 

Commission staff grants extension 

Claimant sends test claim supplement, a history of the title 5 regulations 

Commission staff requests information on title 5 regulations from claimant 

Claimant responds to request for information 

Commission staff issues draft staff analysis 
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12110/08 

12/12/08 

216109 

2111109 

2113109 

3113109 

Background 

Department of Finance request extension of time to file comments and 
postponement of hearing until March 27, 2009 

Commission staff grants extension and postpones hearing until March 27, 2009 

Claimant submits comments on the draft staff analysis 

Department of Finance request extension of time to file comments and 
postponement of hearing until May 2009. 

Commission staff denies Finance's request for extension and postponement 
because repeated requests for extension and postponement that were already 
granted delay elimination of the Commission's backlog and unduly burden the 
test claimant 

Commission staff issues final staff analysis and proposed Statement of Decision 

The test claim alleges various activities in the Education Code, 17 title 5 of the California Code of 
Regulations, and in one publication of the Chancellor's Office of the California Community 
Colleges, that involve classifying students 18 as residents or nonresidents and related activities at 
community colleges. 

Education Code section 68040 requires students to be classified as either residents or 
nonresidents at community colleges and other segments of California public higher education. A 
resident is defined as a student who has residence in the state for more than one year 
immediately preceding the residence determination date(§ 68017). Conversely, a nonresident is 
a student who does not have residence in the state for more than one year immediately preceding e 
the residence determination date 19 (§ 68018). The community college classifies a student as 
either a resident or nonresident after the student fills out a residence questiolll1aire (Cal.Code 
Regs., tit. 5, § 54012). 

Although residence determination is nommlly governed by the student's physical presence and 
intent requirements,20 the Legislature has granted residence status to certain categories of 
students who do riot meet these requirements, such as members of the am1ed forces(§ 68075), 
members of the armed forces after discharge(§ 68075.5), military dependents(§ 68074), 
dependents of California residents who have been in California for more than one year 
(§ 68076), aliens (Cal.Code Regs., tit. 5, § 54045), graduates of Bureau of Indian Affairs schools 
(§ 68077), public school employees holding a valid credential (§ 68078), Native Americans 

17 All references are to the Education Code unless otherwise indicated. 
18 "'Student' means a person enrolled in or applying for admission to an institution"(§ 68015). 
The definition of an "institution" includes a community college(§ 68011 ). 

19 The residence detern1ination date is "a date or day established by the ... district governing 
boards, as appropriate for each ·semester, quarter, or tenn to determine a student's residence" 
(§ 68023). 
20 Education Code section 68060 et seq.; California Code of Regulations, title 5, sections 54022 
and 54024. 
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(§ 68082), amateur student athletes at the Olympic Training Center(§ 68083), federal civil 
service employees and dependents in California due to military mission realignments(§ 68084), 
or nomesident California high school graduates(§ 68130.5). Students claiming to fall within one 
of these categories must provide proof of eligibility (Cal.Code Regs., tit. 5, §§ 54010 and 
54026). 

Nonresident students are required to pay nonresident tuition that resident students do not pay 
(§ 68050). 

Community college students who are dependents of victims of the September 11, 2001 terrorist 
attacks and who meet certain qualifications are exempt from all fees and tuition(§ 68121 ). 

Community colleges are also required to notify students regarding their resident classification 
(Cal.Code Regs., tit. 5, §§ 54060) and regarding the amount of nonresident tuition(§ 76140), and 
are required to refund any fees collected in error or as a result of the student's reduction in units 
(Cal.Code Regs., tit. 5, § 54070). Students may appeal their residence classification (Cal.Code 
Regs., tit. 5, § 54060). 

Claimant's Position 

Claimant alleges that the test claim statutes, regulations, and alleged executive order impose a 
reimbursable mandate under article XIII B, section 6 of the California Constitution and 
Government Code section 17514 for the following activities: 

A Establishing and implementing policies and procedures, and periodically revising and 
updating those policies and procedures, to provide for the classification of students as 
residents or nonresidents, pursuant to Education Code section 68044. 
(1) Residence classification, or reclassification, for each student at the time applications 

for admissions are accepted and whenever a student has not been in attendance for 
more than one semester or quarter, pursuant to title 5, California Code of Regulations, 
Section 54010, subdivision (a). 

(2) Receiving and reviewing evidence supplied by students showing physical presence in 
California and intent to make California their home for other than a temporary 
purpose and, if the student was classified as a nonresident in the preceding term, 
evidence of financial independence, pursuant to title 5, California Code of 
Regulations, Section 54010, subdivision (b). 

(3) Weighing the information received from each student and making a determination 
whether the student has clearly established that he or she has been a resident for one 
year prior to the residence determination date, pursuant to title 5, California Code of 
Regulations, Section 54010, subdivision (d). 

(4) Verifying that the residence questionnaires that have been submitted by the student 
under oath or penalty of perjury, pursuant to title 5, California Code of Regulations, 
Section 54010, subdivision (e). 

(5) Verifying that the student has been physically present in California for one year prior 
to the residence detennination date, pursuant to title 5, California Code of 
Regulations, Section 54022. 

(6) For those students who are unable to establish a presumption ofresidence pursuant to 
either subdivision (b) or (c), requiring them to provide evidence of residence, such as: 
ownership of residential property or continuous occupancy of rented or leased 

]J 

02-TC-2 /, Tuition Fee Waivers 
Final Staff A na/ysis 



property in California; registering to vote and voting in California; professional 
licensing in California; active membership in service or social clubs; presence of 
spouse, children or other close relatives in the state; showing a California address on 
a federal tax return; paying California income tax as a resident; possessing California 
motor vehicle license plates; possessing a California driver's license; maintaining a 
permanent military address; establishing and maintaining active California bank 
accounts; and/or being the petitioner for a divorce in California, pursuant to title 5, 
California Code of Regulations, Section 54024, subdivision (d). 

(7) If a student, or the parents of a minor student, relinquishes California residence, 
requiring evidence of one full year of physical presence coupled with one full year of 
demonstrated intent, pursuant to title 5, California Code of Regulations, Section 
54030. 

(8) If a student previously classified as a nonresident seeks reclassification as a resident, 
requiring and verifying the student's financial independence, pursuant to title 5, 
California Code of Regulations, Section 54032. 

(9) Notifying each student of his or her resident classification not later than 14 calendar 
days after the beginning of the session for which the student had applied, or '1'4 · 
calendar days after the student's application for admission, whichever is later, 
pursuant to title 5, California Code of Regulations, Section 54060, subdivision (a). 

B Using residence questionnaires in making residence classifications pursuant to title 5, 
California Code of Regulations, Section 54012, subdivision (a). The questimmaire shall 
ask each student: 
( 1) Where the student has maintained his or her home for the past two years and whether 

the student has maintained voter registration or voted in another state, has been a 
petitioner for a divorce in another state, attended an out-of-state institution as a 
resident of that other state and whether he or she has declared nonresidence for state 
income tax purposes, pursuant to title 5, California Code of Regulations, Section 
54012, subdivision (b). 

(2) If the student is under age 19, where his or her parent has lived for the past two years 
and whether the parent has maintained voter registration or voted in another state, has 
been a petitioner for a divorce in another state, attended an out-of-state i11st!tution as a 
resident of that other state and whether he or she has declared nonresidence for state 
income tax purposes, pursuant to title 5, California Code of Regulations, Section 
54012, subdivision (c). 

(3) When the student is under age 19, if the student or the parent has either maintained a 
home outside of California at any time during the past two years or maintained voter 
registration or voted in- another state, or has been a petitioner for a divorce in another 
state, or attended an out-of-state institution as a resident of that other state, or whether 
he or she has declared nonresidence for state income tax purposes, the student shall 
be asked to supply additional evidence of intent to reside in California, such as 
ownership ofresidential prope1iy or continuous occupancy of rented or leased 
property in California; registering to vote and voting in California; professional 
licensing in California; active membership in service or social clubs; presence of 
spouse, children or other close relatives in the state; showing a California address on 
a federal tax return; paying California income tax as a resident; possession of 
California motor vehicle license plates; possession of a California driver's license; 
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maintaining a permanent military address; establishing and maintaining active 
California bank accounts; and/or being the petitioner for a divorce in California, 
pursuant to title 5, California Code of Regulations, Section 54012, subdivision (d). 

C Granting or limiting residence classification for tuition purposes; 
(!) For no more than one academic year for undergraduate students who are dependent 

children or spouses of a member of the armed forces of the United States stationed in 
California on active duty when thereafter transferred on military orders to place 
outside of California, or thereafter retires from the armed forces, pursuant to 
Education Code section 68074, and 

a) Requiring from those seeking an exemption as provided in paragraph (1 ), to 
obtain a statement from the military person's commanding officer or 
perso1mel officer that the military person's duty station is in California, 
pursuant to title 5, California Code of Regulations, section 54041. 

b) Obtaining from those seeking an exemption, as provided in paragraph (1), 
proof that they are still in their first year of current physical presence in 
California, pursuant to title 5, California Code of Regulations, section 54050. 

(2) Limiting residence classification for tuition purposes for members of the armed forces 
of the United States stationed in this state on active duty for other than educational 
purposes to only undergraduates and for no more than one academic year, pursuant to 
Education Code Section 68075. 

a) Requiring from those seeking an exemption pursuant to paragraph (2), to 
obtain a statement from the student's commanding officer or personnel officer 
that the assignment to California is not for educational purposes and evidence 
of the date of assignment to California, pursuant to title 5, California Code of 
Regulations, Section 54042. 

b) Obtaining from those seeking an exemption, as provided in paragraph (2), 
proof that they arc still in their first year of current physical presence in 
California, pursuant to title 5, California Code of Regulations, section 54050. 

(3) Students who were members of the armed forces of the United States stationed in 
California on active duty for more than one year inm1ediately prior to being 
discharged, pursuant to Education Code section 68075.5. 

( 4) For students who have not been adult residents of California for more than one year 
and are either a dependent child of a California resident for more then one year prior 
lo residence determination, or a student who has a parent who is a California resident 
for a minimum of one year and who has contributed court-ordered support for the 
student on a continuous basis, pursuant to Education Code Section 68076. 

(5) For students who are graduates of any school located in California and operated by 
the United States Bureau oflndian Affairs including, but not limited to, the She1111an 
Indian High School, pursuant to Education Code Section 68077. 

(6) For no more than one year to students holding valid emergency permits authorizing 
service in California public schools who are employed by a school district in a full­
timc position requiring ce1iification qualifications to full teacher credential 
requirements, pursuant to Education Code Section 68078, subdivision (b). 

a) For those students applying for resident status pursuant to paragraph (6) 
obtaining a statement from the student's employer showing fulltimc 

15 

02-TC-21. Tuition Fee Waivers 
Final Staff Analysis 



employment in a public school, pursuant to title 5, California Code of 
Regulations, section 54046, and 

b) Obtaining evidence that the student holds a credential and will enroll in 
courses necessary to obtain another type of credential, pursuant to title 5, 
California Code of Regulations, section 54046. 

c) Obtaining evidence that the student holds a credential issued by the Board of 
Governors and is enrolled in courses necessary to fulfill credential 
requirements, pursuant to title 5, California Code of Regulations, section 
54046. 

(7) For students who are native Am.ericans if also attending a school administered by the 
Bureau of Indian Affairs located within the community college district, pursuant to 
Education Code Section 68082. 

(8) For students who arc amateur athletes in training at the United States Olympic 
Training Center in Chula Vista, pursuant to Education Code Section 68083. 

(9) For students, and their dependent children, who are federal civil service employees if 
transferred to California as a result of a military mission realignment action that 
involves the relocation of at least I 00 employees, pursuant to Education Code Section 
68084. 

( l 0) For alien students claiming they are not precluded from establishing domicile in tli.e 
United States are required to show that they did not enter the United States illegally, 
that they did not enter under a visa which requires residence outside of the United 
States, and that they did not enter the United States under a visa which permits entry 
solely for some temporary purpose, pursuant to title 5, California Code of 
Regulations, section 54045, subdivision (b). 

(11) For an alien precluded from establishing domicile in the United States, requiring 
evidence that he or she has taken appropriate steps to obtain a change of status from 
the Immigration and Naturalization Service, pursuant to title 5, California Code of 
Regulations, section 54045, subdivision (c). 

D Exempting from the payment of nonresident tuition, students, other than nonimmigrant 
aliens, who meet the following requirements, pursuant to Education Code Section 
68130.5, subdivision (a), title 5, California Code of Regulations, section 54045.5, 
subdivision (f) and Chancellor's Revised Guidelines and Information dated May 2002, 
paragraph 3: 1 

( 1) High school attendance in California for three or more years, 
(2) Graduation from a California high school or attainment of the equivalent thereof, 
(3) Registration as an entering student at, or current enrollment at, the community college 

not earlier than the fall semester or quarter of the 2001-2002 academic year, and 
( 4) In case of a person without lawful immigration status, the filing of an affidavit with 

the community college stating that the student has filed an application to legalize his 
or her immigration status, or will file an application as soon as he or she is eligible.to 
do so. 

21 Claimant designated this paragraph as "C" in the test claim (p. I 0) so this outline is one letter 
ahead of that in the test claim from letter "C" forward. 
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(5) Obtaining, from students applying for an exemption from the requirement to pay 
nonresident tuition, a completed questionnaire, on a fom1 prescribed by the 
Chancellor, verifying their eligibility for the exemption, pursuant to title 5, California 
Code of Regulations, Section 54045.5, subdivision (b) and the Chancellor's Revised 
Guidelines and Information dated May 2002, paragraphs 12, 13 and 14 and 
attachment four. 

(6) Obtaining, from students applying for an exemption from the requirement to pay 
nonresident tuition, additional documentation or evidence, as necessary or when the 
district is in possession of conflicting information, to verify eligibility for the 
exemption, pursuant to title 5, California Code of Regulations, Section 54045.5, 
subdivision (b) and Chancellor's Revised Guidelines and lnfonnation dated 
May 2002, paragraph I 7. 

(7) Obtaining, from students without lawful immigration status applying for an 
exemption from the requirement to pay nonresident tuition, an affirmation by the 
student that he or she has filed an application to legalize his or her immigration status, 
pursuant to title 5, California Code of Regulations, Section 54045.5, subdivision (c). 

E Exempting from the payment of all fees and tuition, undergraduate students who meet the 
following requirements, pursuant to Education Code Section 68121, subdivision (b)(2): 
( 1) They meet the financial need requirements of the Cal Grant A Program, and 
(2) Until January 1, 2013, he or she is a dependent surviving spouse of an individual 

killed in the September 11, 2001, terrorist attacks and either he or she, or the 
individual killed, was a resident of California on September 11, 2001, or 

(3) Until he or she obtains the age of 30 years, for a dependent child of an individual 
killed i.n the September 11, 2001, terrorist attacks and either he or she, or the 
individual killed, was a resident of California on September 11, 2001, and 

(4) When necessary verifying an individual's eligibility from the California Victim 
Compensation and Government Claims Board on a case-by-case basis. 

F Establishing and implementing policies and procedures, and from time to time revising 
and updating those policies and procedures, for the calculation of the amount of 
nonresident tuition, the method of payment of nonresident tuition, and the method and 
amount of refunds of nonresident tuition, pursuant to Education Code Section 68051. 
This includes: 
(I) Providing advance notice of nonresident tuition charges during the spring tenn before 

the fall term in which the charges will take effect, pursuant to Education Code 
Section 76140, subdivision (d). 

(2) Adopting and implementing rules for refunds of fees collected in error, fees 
refundable due to a reduction of the education program, and/or fees refundable as a 
result of the student's reduction in units, pursuant to title 5, California Code of 
Regulations, Section 54070. However, no refund of nonresident tuition paid for any 
tenn prior to January I, 2002 is authorized, pursuant to title 5, California Code of 
Regulations, Section 54045.5, subdivision (f). 

(3) Refunding nonresident tuition collected when the student is subsequently determined 
to be eligible for the exemption, pursuant to the Chancellor's Revised Guidelines and 
Information dated May 2002, paragraph 8. 
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(4) Seeking reimbursement from students for nonresident fees that have been waived 
when the original certification is subsequently detem1ined to be false, pursuant to the a 
Chancellor's Revised Guidelines and Information dated May 2002, paragraph 38. V 

G Considering the student's original certified affidavit and other materials used by the 
district as Class I, Permanent Records, and retaining them indefinitely, unless copied or 
reproduced as specified, pursuant to the Chancellor's Revised Guidelines and 
Information dated May 2002, paragraph 20. 

H Participating in surveys conducted by the Chancellor's office concerning students 
receiving exemptions for nonresident tuition, when requested, pursuant to the 
Chancellor's Revised Guidelines and Infommtion dated May 2002, paragraph 40. 
The loss of nonresident tuition fees when students are classified as residents for tuition 
purposes, pursuant to Education Code Sections 58074, 68075.5, 68076, 68077, 68078(b), 
68082, 68083, 68084, and California Code of Regulations, Section 54045, subdivisions 
(b) and (c). 

J The loss of nonresident tuition fees when nonresident students are exempted from the 
payment of nonresident tuition pursuant to Education Code Section 68130.5 and 
California Code of Regulations 54045.5. 

The claimant's declaration estimates costs of$ I 000 or more in excess of any funding provided 
from July I, 200 I through June 30, 2002 to implement these new duties. 

Claimant submitted comments on the draft staff analysis in February 2009, disagreeing with 
portions of the analysis. The specific comments are discussed below. 

State Agency Positions 

No state agencies have commented on this test claim or on the draft staff analysis. 

Discussion 

The courts have found that article XIII B, section 6 of the California Constitution22 reco~nizes 
the state constitutional restrictions on the powers of local government to tax and spend.2 "Its 
purpose is to preclude the state from shifting financial responsibility for carrying out 
governmental functions to local agencies, which are 'ill equipped' to assume increased financial 
responsibilities because of the taxing and spending limitations that articles XIII A and XIII B 

22 Article Xlll B, section 6, subdivision (a), (as amended in Nov. 2004) provides: 

(a) Whenever the Legislature or any state agency mandates a new program or 
higher level of service on any local government, the State shall provide a 
subvention of funds to reimburse that local government for the costs of the 
program or increased level of service, except that the Legislature may, but need 
not, provide a subvention of funds for the following mandates: (1) Legislative 
mandates requested by the local agency affected. (2) Legislation defining a new 
crime or changing an existing definition of a crime. (3) Legislative mandates 
enacted prior to January J, 1975, or executive orders or regulations initially 
implementing legislation enacted prior to January 1, 1975. 

23 Department of Finance v. Commission on State Mandates (Kern High School Dist.) (2003) 
30 Cal.4th 727, 735. 
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impose."24 A test claim statute or executive order may impose a reimbursable state-mandated 
program if it orders or commands a local agency or school district to engage in an activity or 
task. 25 

Jn addition, the required activity or task must be new, constituting a "new program," or it must 
create a "higher level of service" over the previously required level of service.26 

· 

The courts have defined a "program" subject to article Xlll B, section 6, of the California 
Constitution, as one that carries out the governmental fw1ction of providing public services, or a 
law that imposes unique requirements on local agencies or school districts to implement a state 
policy, but docs not apply generally to all residents and entities in the state.27 To determine if the 
program is new or imposes a higher level of service, the test claim legislation must be compared 
with the le~al requirements in effect immediately before the enactment of the test claim 
legislation:8 A "higher level of service" occurs when the new "requirements were intended to 
provide an enhanced service to the public."29 

Finally, the newly required activity or increased level of service must impose costs mandated by 
the state. 30 

The Commission is vested with exclusive authority to adjudicate disputes over the existence of 
state-mandated programs within the meaning of article XIII B, section 6. 31 In making its 
decisions, the Commission must strictly construe article Xlll B, section 6 and not apply it as an 
"equitable remedy to cure the perceived unfairness resulting from political decisions on funding 
priorities. "32 

24 County of San Diego v. Stale of California (County of San Diego)(l 997) 15 Cal.4th 68, 81. 
25 Long Beach Unified School Dis/. v. State of California (1990) 225 Cal.App.3d 155, 174. 

· 
26 San Diego Unified School Dist. v. Commission on State Mandates (2004) 33 Cal.4th 859, 878 
(San Diego Unified School Dist.); Lucia Mar Unified School District v. Honig (1988) 44 Cal.3d 
830, 835-836 (Lucia Mar). 
27 San Diego Unified Schocil Dist., supra, 33 Cal.4th 859, 874, (reaffirming the test set out in 
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia .Mar, supra, 44 
Cal.3d 830, 835.) 
28 San Diego Unified School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830, 
835. 
29 

San Diego Unified School Dist., supra, 33 Cal.4th 859, 878. 
3° County of F'resno v. State of California (1991) 53 Cal.3d 482, 487; County of Sonoma v. 
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sonoma); 
Government Code sections 17514 and 17556. 
31 

Kinlaw v. State o.f California ( 1991) 54 Cal.3d 326, 331-334; Government Code sections 
17551, 17552. 
32 

County o.f Sonoma, supra, 84 Cal.App.4th 1265, 1280, citing City of Sai1 Jose v. State of 
California ( 1996) 45 Cal.App.4th 1802, 1817. 
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Each test claim statute or executive order is discussed to determine whether it is a state-mandated 
new program or higher level of service, and whether it imposes costs mandated by the state 
within the meaning of Government Code section 17514. 

I. Do the test claim statutes, regulations, and executive order impose a state-mandated 
new program or higher level of service within the meaning of article XIII B, section 6? 

At the outset, staff finds that the test claim statutes, regulations, and the executive order 
constitute a "program" within the meaning of article XIII B, section 6. The statutes and 
executive orders carry out the governmental function of providing a service to the public33 by 
classif-ying community college students as residents or nonresidents for tuition fee purposes and 
determining nonresident tuition. In addition,' these activities are unique to school districts, 
defined to include community colleges (Gov. Code, § 17519). Thus, the analysis continues to 
determine whether the statutes and executive orders impose a state-mandated new program or 
higher level of service on community college districts. 

A. District Governing Board Rules and Regulations on Residence Classification and 
Nonresident Tuition 

Residence classification rules (§ 68044): The last sentence of section 68044 (amended by Stats. 
1981, ch. 102, Stats. 1982, ch. 1070) states that a "district governing board may adopt rules and 
regulations which are not inconsistent with those adopted by the Board of Governors of the 
California Community Colleges." "District Governing Board" is defined in section 68012, 
subdivision (b ), as "the governing board of a district maintaining one or more community 
colleges." Because this section uses "may" and is therefore permissive34 as to community 
college districts, staff finds that section 68044 (Stats. 1981, ch. 102, Stats. 1982, ch. 1070) does 
not impose a state mandate to adopt rules and regulations regarding student classification. 

Refund rules (Cal.Code Regs .. tit. 5. § 54070): Section 54070 of the title 5 regulations states as 
follows: 

The governing board of each community college district shall adopt rules 
providing for refund of the following nonresident tuition fees: 

(a) Those collected in error. 

(b) Those refundable as a result ofa reduction of the educational program at the 
community college for which the fees have been paid. 

(c) Those refundable as a result of the student's reduction in units or the student's 
withdrawal from an education program at the community college for which fees 
have been paid, where reduction or withdrawal is for reasons deemed sufficient 
by the governing board. 

This regulation was in place prior to 1975. Section 54070 of the title 5 regulations reads almost 
identically to the 1973 version (Register 73, No. 26 (Jun. 30, 1973) p. 638.1).

35 

33 County o.fLos Angeles, supra, 43 Cal.3d 46, 56. 
34 Education Code section 75: "'Shall' is mandatory and 'may' is pennissive." 

35 Jn subdivision (c), "the student's reduction in units or the student's withdrawal" was changed 
from l 973's "the student's reduction of units or his withdrawal" a nonsubstantive change. 

20 
02-TC-2 l, Tuition Fee Waivers. 

Final Staff Analysis 



The Legislature may, but need not, reimburse state mandates if they were enacted prior to 1975 
(Cal. Const., art. Xlll B, § 6). Because section 54070 was. a requirement prior to 1975, staff 
finds that section 54070 of the title 5 regulations36 is not a state-mandated new program or higher 
level of service within the meaning of article XIII B, section 6 of the California Constitution. 

Nonresident tuition rules (§ 68051): Enacted by Statutes 1976, chapter 1010,37 section 68051 
was amended in 1990 (Stats. 1990, ch. 13 72) to add the underlined text as follows: 

Unless otherwise provided by law, the governing board or district governing · 
board shall adopt rules and regulations relating to the method of calculation of the 
amount of nonresident tuition, the method of payment, and the method and 
amount of refund. 

Former Education Code section 22841 (Stats. 1972, ch. 1100) stated: "Unless otherwise provided 
by law, the governing board shall adopt rules and regulations relating to the method of 
calculation of the amount of nonresident tuition, the method of payment, and the method and 
amount of refund." As used in this section, "governing board" referred to the Board of 
Governors of the California Community Colleges (former Ed. Code, § 22807). 

Prior to 1975, section 5400 I of title 5 of the California Code of Regulations (Register 73, No. 26 
(Jun. 30, 1973) p. 635) stated: 

A student classified as a nonresident shall be required, except as otherwise 
provided herein, to pay nonresident tuition. The amount of tuition shall be 
determined by the district governing board pursuant to the provisions of 
Education Code Section 25505.8."38 

Although it was the responsibility of the district governing board to "detern1ine" the amount of 
nonresident tuition before 1975, it was not required to "adopt rules and regulations" regarding 
the nonresident tuition, which was the responsibility of the state Board of Governors.39 So 
between the time it was enacted in I 972 (as former § 22841) and when it was amended in 1990, 
section 68051 only applied to the Board of Governors of the California Community Colleges, a 
state agency. 

In interpreting this 1990 amendment to section 68051, the Commission, like a court, uses rules of 
statutory construction. One of those rules is that the plain and ordinary meaning of the word "or" 
in a statute is to mark an alternative such as "either this or that."40 Using this rule, the plain 

36 Register 77, No.45 (Nov. 5, 1977) p.638.3; Register 82, No. 48 (Nov. 27, 1982) p. 638.2; 
Register91, No. 23 (Jun. 7, 1991) p. 337; and Register 95, No. 19 (May 19, 1995) p. 336. 
37 S.tatutes 1976, chapter 10 I 0 was not pied by claimant, so staff makes no finding on it. 
38 

Former section 25505 .8 (Stats. 1973, ch. 209) was similar to section 76140. The former 
provision stated in paii: "A community college district may admit and shall charge a tuition fee 
to nonresident students." 
39 Fom1er section 22841 (Stats. 1972, ch. 1100). 
4° Fiorentino v. City o.f Fresno (2007) 150 Cal.App.4th 596, 603; Houge v. Ford (1955) 44 
Cal.2d 706, 712. 
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language of the 1990 amendment to section 68051 indicates that either the state governing board 
or the district governing board must adopt rules and regulations, but both need not do so. And 
the requirement for the state to adopt these rules and regulations had been in place since 1972 
(Ed. Code, § 22841, Stats. 1972, ch. 1100). 

There is no evidence in the record, however, of the existence of the governing board's adoption 
of regulations regarding "the method of calculation of the amount of nonresident tuition [or] the 
method of payment." Education Code section 76140, subdivisions (d) and (e), contain 
information regarding the method of calculation of payment, but not the method of payment. 
And section 54070 of the title 5 regulations, discussed above, does not relate to "the method and 
amount of refund." It merely specifies instances in which the requirement to issue a refund of 
nonresident tuition fees would be triggered. The lack of state-issued regulations in compliance 
with section 68051 means that the 1990 amendment (Stats. 1990, ch. 13 72) requires the districts 
to adopt them. Staff also finds that this adoption is a new program or higher level of service. 

Therefore, staff finds that section 68051 (Stats. 1990, ch. 1372) is a state-mandated new program 
or higher level of service for the district governing board to adopt rules and regulations relating 
to the method of calculation of the amount of nonresident tuition, the method of payment, and 
the method and amount of refund. 

B. Determining Residence Classification 

Generally, community college districts are required by Education Code section 6804041 to 
classify students as either residents or nonresidents. A resident is defined as a student who has 
residence in the state for more than one year immediately preceding the residence determination 
date(§ 68017). Conversely, a nonresident is a student who does not have residence in the state 
for more than one year immediately preceding the residence determination date(§ 68018).42 

Every person is presumed to have a residence(§ 68060) and section 68062 establishes rules for 
determining the place of residence. One of those rules is that "residence can be changed only by 
the union of act and intent."(§ 68062, subd. (d).) Other rules include: "The residence of the 
parent with whom an unmarried minor child maintains his or her place of abode is the residence 
of the unmarried minor child"(§ 68062, subd. (f)), and "The residence of an unmarried minor 
who has a parent living cannot be changed by his or her own act, by the appointment of a legal 
guardian, or by relinquishment of a parent's right of control." (§ 68062, subd. (g).) 

Nonresident students are required to pay nonresident tuition that resident students do not pay 
(§ 68050). 

The various regulations and statutes for detem1ining residence classification that claimant pied 
are discussed below. 

41 Section 68040 was not pied by claimant, so staff makes no finding on it. 

42 The residence determination date is "that day immediately preceding the opening day of 
instruction of the quarter, semester, or other session as set by the district governing board, during 
which the student proposes to attend a college." (Cal.Code Regs., tit. 5, § 54002.) 
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Residence classification determination (Cal.Code Regs .. tit. 5. §§ 54002 & 54010. subd. (a)): 
Section 54010, subdivision (a), of the title 5 regulations43 requires a determination of residence 
classification as follows: 

Residence classification shall be made for each student at the time applications for 
admission are accepted and whenever a student has not been in attendance for 
more than one semester or quarter. A student previously classified as a 
nonresident may be reclassified as of any'residence detem1ination date. 

Staff finds, based on the plain permissive language used, that the second sentence is not a state 
mandate to reclassify a student previously classified as a nonresident. Staff also finds, based on 
the plain language in the first sentence of the regulation, that section 54010, subdivision (a), is a 
state mandate for community colleges to make a residence classification for each student at the 
time applications for admission are accepted, and whenever the student has not been in 
attendance for more than one semester or quarter. The issue is whether doing so is a new 
program or higher level of service. 

Former section 22835 of the Education Code (Stats. 1972, ch. 1100) stated: "Each student shall 
be classified as ... a district resident, nondistrict resident or nonresident at a California 
community college." Similarly, the 1973 version of section 54000 (Register 73, No. 26 
(Jun. 30, 1973) p. 635) of the title 5 regulations stated "Each student shall be classified by the 
college of enrollment as a district resident, nondistrict resident, or a nonresident." And the 1973 
version of section 54010 (Register 73, No. 26 (Jun. 30, 1973) pp. 636-63 7) in the regulations 
stated in part: "Residence classification of all students shall be made for each tem1 at each 
college starting at the time processing is commenced on applications for admission, readmission, 
or registration." [Emphasis added.] 

According to former section 22835 of the Education Code and former sections 54000 and 54010 
of the title 5 regulations, residence classification was required prior to 1975. 

There is nothing to indicate that the minor difference in prior and current law regarding timing 
constitutes a new program or higher level of service. In other words, classifying students "at the 
time applications for admissions are accepted" (as required under current law) is not a higher 
level of service than (or different from) classifying students "at the time processing is 
commenced on applications for admission, readmission or registration" as required under the 
1973 version of section 54010 (Register 73, No. 26 (Jun. 30, 1973) pp. 636-637). 

Nor does the phrase requiring residence classification "whenever a student has not been in 
attendance for more than one semester or quarter"(§ 54010, subd. (a)) create a new program or 
higher level of service. The pre-1975 version of section 540 I 0 was very broad in requiring 
classification "of all students" "for each term at each college" at the time application processing 
is commenced for "admission [or] readmission, or registration." This would have included 
students who had not been in attendance for more U1an one semester or quarter, so classifying 
them was also required before 1975. 

43 
Section 54010 was added and amended by Register 82, No. 48 (Nov. 27, 1982) p. 635; 

Register 91, No. 23 (Jun. 7, 1991) p. 334; and Register 95, No. 19 (May 19, 1995) p. 333. 
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The Legislature may, but need not, reimburse state mandates if they were enacted prior to 1975 
(Cal. Const., art. XIII B, § 6, subd. (a)(3)). Therefore, staff finds that residence classification for & 
student admission or readmission (Cal. Code Regs., tit. 5, § 54010, subd. (a))44 is not a state- W' 
mandated new program or higher level of service within the meaning of article XIII B, section 6. 

Section 5400245 defines residence detem1ination date as "that day immediately preceding the 
opening day of instruction of the quarter, semester, or other session as set by the district 
governing board, during which the student proposes to attend a college." This definition, by 
itself, does not mandate a community college activity, so staff finds that it is not a state mandate 
subject to article XIIl B, section 6 of the California Constitution.46 

Although student residence classification itself is not new, the methods and factors required to 
determine it may be. These are discussed below. 

Require applicant to supply, and district to weigh, residence classification infonnation (§ 54010, 
subds. (b)-(d)): Subdivision (b) of section 54010 requires students to submit evidence supporting 
their residence classification, including "physical presence in California, intent to make the 
California home for other than a temporary purpose, and ifthe student was classified as a 
nonresident in the preceding tern1, financial independence." 

Subdivision (c) requires community college districts to "require applicants to supply information 
as specified in this subchapter [Subchapter 1 - Student Residence Classification, in §§ 54000-
54072 of title 5] and may require additional information as deemed necessary." 

Subdivision (d) requires the district to "weigh the information provided by the student and 
detern1ine whether the student has clearly established that he or she has been a resident of 
California for one year prior to the residence detern1ination date." 

The issue is whether these activities in subdivision (b), (c) and (d) are state mandates. Staff finds 
that they are, based on the mandatory language used. Thus, the issue becomes whether they 
constitute a new program or higher level of service. 

Former section 22836 of the Education Code (Stats. 1972, ch. 1100) stated: "Each student 
enrolled or applying for admission to an institution shall provide such information and evidence 
ofresidence as deemed necessary by the [state] governing board to determine his classification." . . 

The 1973 version of section 54002 (Register 73, No. 26 (Jun. 30, 1973) p: 635) in the title S 
regulations stated: "In order to be classified as a resident for tuition purposes, a student must 
have been a legal resident of California for more than one year immediately preceding the 
residence determination date for the term during which he proposes to attend a California 

44 Register 82, No. 48 (Nov. 27, 1982) p. 635; Register 91, No. 23 (Jun. 7, 1991) p. 334; 
Register 95, No. l 9 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. 

45 Register 77, No. 45 (Nov. S, 1977) p. 636; Register 82, No. 48 (Nov. 27, 1982) p. 635; 
Register 91, No. 23 (Jun. 7, 1991) p. 334; and Register 95, No. 19 (May 19, 1995) p. 333. 
Register 99, No. 20 (May 14, 1999) p. 333. 
46 Moreover, section 54002 is nearly identical to section 54005.9 in the 1973 regulations 
(Register 73, No. 26 (Jun. 30, 1973) p. 636). 
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Community College. Additionally, forn1er section 540 I 0 (Register 73, No. 26 (Jun. 30, 1973) 
pp. 636-637) in the title 5 regulations stated: 

Classifications shall be based on evidence presented in, and supporting, the 
applicant's answers to residence questionnaires and supplemental residence 
questionnaires authorized by the district governing board, such further evidence 
of residence deemed necessary by the institution, and such further evidence of 
residence as the applicant wishes to submit. Applicants answering their residence 
questionnaires and supplemental residence questionnaires shall be required to 
certify them under penalty of perjury or certify them under oath before an 
employee of the institution authorized by the district governing board at each 
institution to administer such oaths, or to certify them under oath before a person 
authorized to administer oaths under the laws of the political entity where the oath 
is to be administered. 

The 1973 version of section 54020 (Register 73, No.26 (Jun. 30, 1973) p. 637) of the title 5 
regulations specifies what evidence is necessary to establish legal residence in California. 

Read together with the former requirements to "classify" the student, former Education Code 
section 22836 and former sections 54002, 54010 and 54020 of the 1973 title 5 regulations 
(Register 73, No. 26 (Jun. 30, 1973) pp. 635-637) cited above indicate that the following 
activities were state-mandated before 1975: (!)receiving and reviewing the evidence supplied by 
students showing physical presence in California and showing intent to make California their 
home for other than a temporary purpose(§ 54010, subd. (b)); (2) weighing the information 
received and making a determination whether the student has clearly established that he or she 
has been a resident for one year prior to the residence determination date (§ 54010, subd. (d)). 
Therefore, staff finds that performing these activities (as required by Cal. Code Regs., tit. 5, 
§ 54010, subds. (b) & (d))47 is not a state-mandated new program or higher level of service 
within the meaning of article Xlll B, section 6, for student residence information required before 
1975.48 

These activities in section 54010, subdivisions (b) through (d), may be new, however, for new 
(i.e., post-1975) evidence or infommtion that the college must require the student to submit to 
support his or her residence classification (Cal.Code Regs., tit. 5 § 54010, subd. (b)). This is also 
true for infonnation that the college must "weigh" that was not required to be submitted before 
1975 (Cal.Code Regs., tit. 5 § 54010, subd. (d)). The regulations to which these subdivisions 
apply are discussed below. 

Subdivision (f) of section .54010, added in 1999 (Register 99, No. 20 (May 14, 1999) p. 333) 
states that "the district may authorize any information required by this section to be submitted 
electronically using encrypted digital signatures, as specified in Section 54300." Since this 

47 Register 82, No. 48 (Nov. 27, 1982) p. 635; Register 91, No. 23 (Jun. 7, 1991) p. 334; 
Register 95, No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. 
43 This finding does not apply to the portion of section 54010, subdivision (b), regarding 
receiving and reviewing evidence of the student's financial independence, which is discussed 
separately below. 
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section uses "may" and is therefore permissive as to the community college's activity, staff finds 
that it is not a state mandate within the meaning of article XIII B, section 6. 

Require applicant to supplv. and district to weigh. residence determination factors(§§ 54020. 
54022, 54024 & 54030): Claimant also pied sections 54020, 54022, 54024 and 5403049 of the 
title 5 regulations regarding residence determination. Section 54020 lays out the general 
regulatory intent: 

In order to establish a residence, it is necessary that there be a union of act and 
intent. To establish residence, a person capable of establishing residence in 
California must couple his or her physical presence in California with objective 
evidence that the physical presence is with the intent to make California the home 
for other than a temporary purpose. 

Section 54022 states that the person "must be physically present in California for one year prior 
to the residence detem1ination date to be classified as a resident student." It also states, in 
subdivision (b), that temporary absences do not result in losing California residence "if, during 
the absence, the person always intended to return to California and did nothing inconsistent with 
that intent." And subdivision (c) states that physical presence "solely for educationai purposes 
does not constitute establishing California residence regardless of the length of that presence." 

Section 54024 lists the factors that demonstrate intent "to make California the home for other 
than a temporary purpose .... " Students who have maintained a home continuously for two years 
in California (or if under 19, both the student and his or her parent) are presumed "to have the 
intent to make California the home for other than a temporary purpose unless the student has 
evidenced a contrary intent" by engaging in specified activities. According to subdivision ( d), a 
student who has not maintained a home continuously for two years "shall be required to provide 
evidence of intent to make California the home for other than a temporary purpose. Twelve 
"objective manifestations of intent" are listed in subdivision (e) of section 54024, such as 
ownership or continuous occupancy of property, registering to vote and voting in California, 
licensing from California for professional practice, active membership in service or social clubs, 
presence of spouse, children or other close relatives, showing a California home address on a 
federal income tax form, paying California state income tax as a resident, possessing·California 

. vehicle license plates, possessing a California driver's license, maintaining pennanent military 
address or home of record in California while in the armed forces, establishing and maintaining 
active California bank accounts, and being the petitioner for a divorce in California. 

Section 54030 outlines the requirements to reestablish residency after relinquishing it by moving 
from the state. 

The issue is whether these regulations (§§54020, 54022, 54024 & 54030) impose a state­
mandated new program or higher level of service. The Commission, like a court, does not 
examine these regulations in isolation, but in context of the ei1tire scheme of law of which they 
are a part so that the whole may be ham10nized and retain effectiveness. 50 Although these 

49 All these regulations were added or amended by Register 82, No. 48 (Nov. 27, 1982) p. 636; 
Register 91, No. 23 (Jun. 7, 1991) p. 335; Register 95, No. 19 (May 19, 1995) p. 333. 

so Hartwell Corp. v. Superior Court (2002) 27 Cal.4th 256, 280. 
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regulations do not mandate an activity themselves, they do when read in conjunction with the 
requirement (in § 540 I 0, subds. (b) & ( c)) for applicants to supply, and the district to weigh, 
evidence or infomrntion when making a residence classification. Thus, staff finds that requiring 
applicants to supply information on, and for the district to weigh, the factors in these regulations 
is a state mandate. 

Staff finds, however, that sections 54020, 54022, 54030, and most of section 54024 of the title 5 
regulations are not a new program or higher level of service. Former Education Code section 
22847, subdivision (d), also stated: "The residence can be changed only by the union of act and 
intent." Fom1er section 54020 of the regulations (Register 73, No. 26 (Jun. 30, 1973) p. 63 7) 
provided: 

In order to establish a residence, it is necessary that there be a union of act and 
intent. The act necessary to establish legal residence is physical presence in 
California. Relevant indications of intent to make California one's residence 
include, but are not limited to: voting in elections in California and not in any 
other state; satisfying California personal income tax obligations; establishing an 
ahode in the state where one's belongings are kept, licensing from the state for 
professional practice; maintaining active resident memberships in California 
professional organizations; maintaining California vehicle license plates and/or 
operator's license; maintaining active savings and checking accounts in California 
banks; maintaining permanent military address or home of record in California in 
the armed forces; engagement in litigation for which residence is required; 
showing California as home address on federal income tax forms; and absence of 
any of these indications in other states during any period for which residence in 
California is asserted. Documentary evidence, including but not limited to the 
foregong, [sic] may be required. No single factor is controlling or decisive . 

. Section 54022 defines physical presence in California for purposes of residence determination. 
Staff finds that it is substantively the same activity as the residence determination under section 
54010, subdivision (d), as discussed above. 

Subdivision (a) of section 54022 is also substantially similar to the 1973 version of section 
54002. The 1977 version (Register 77, No. 45 (Nov. 5, 1977) p. 636) reads as follows with 
strikeout text for the 1973 version, compared to the underlined text in the current version: 

In order to be classified as a resident for tuition purposes, a student must filwe 
been a legal resident of be physicallv present in California for more than one year 
immediately preeeding prior to the residence determination date for the term 
during "'hieh he proposes to attend !I California C011mmnity College to be 
classified as a resident student. 

And the 1973 version of section 54020 (Register 73, No. 26 (Jun. 30, 1973) p. 637) included: 
"The act necessary to establish legal residence is physical presence in California." 

Therefore, because it does not mandate a new activity on a community college that is different 
from the pre-1975 regulation, staff finds that section 54022 of the title 5 regulations51 does not 

51 As added or amended by Register 82, No. 48 (Nov. 27, 1982) p. 636; Register 91, No. 23 
(Jun. 7, 1991) p. 335; Register 95, No. 19 (May 19, 1995) p. 333. 
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constitute a state-mandated new program or higher level of service within the meaning of article 
XIll B, section 6. 

Section 54024 defines expression of intent to make California a home for other than a temporary 
purpose. Most of the factors that establish this intent are the same as those in the 1973 version of 
section 54020 (Register 73, No. 26 (Jun. 30, 1973) p. 63 7). The infommtion regarding these 
factors establishing intent is obtained through a questionnaire (Cal. Code Regs., tit. 5, § 54012), 
which is discussed separately below. 

· The 1973 version of section 54024 (Register 73, No. 26 (Jun. 30, 1973) p. 637) stated that 
"Documentary evidence, including but not limited to the foregong [sic] may be required [to 
establish residence]." The "foregoing" refers to the 11 factors that establish intent to make 
Cal ifomia one's residence. This is read together with former section 5401 0 requiring "residence 
classification of all students" to be made "for each tem1 at each college .... " Thus, 
consideration of most of the factors regarding residence classification was required prior to 1975 
(under fom1er §§ 54010 & 54024). 

One factor merits mention. The 1973 regulation required weighing "voting in elections in 
California and not in any other state." The current regulation requires weighing "registering to 
vote and voting in California." Since these require submission and consideration of different 
facts, staff finds that weighing "registering to vote in California" is a new progran1 or higher 
level of service on a community college. Requiring submission of, and weighing, information on 
"voting in California" is not a new proi:,rram or higher level of service, however, because it was 
required before 1975. 

Requiring infornmtion on and weighing the following factors was not required under prior law. 
These were added in 1982 (Register 82, No. 48 (Nov. 27, 1982) p. 63 7) and are required under 
current section 54024, subdivision ( e ), of the title 5 regulations: 

• Ownership ofresidential property (forn1er § 54020 only stated "establishing an abode in 
the state where one's belongings are kept.") 

• Registering to vote in California. 

• Active n1embership in service or social clubs. 

• Being the petitioner for a divorce in California. 

Therefore, staff finds that it is a state-mandated new program or higher level of service for a 
community college to require applicants to supply the four points of information listed above, 
and for the district to weigh them, in order to detennine the student's residence classification 
(Cal. Code Regs., tit. 5, §§ 5402452

). · 

Section 54030 (added by Register 82, No. 48 (Nov. 27, 1982) p. 63 7) states that if a student or 
parents of a minor student "relinquish California residence after moving from the state, one full 
year of physical presence, coupled with one full year of demonstrated intent to be a California 

52 Register 82, No. 48 (Nov. 27, 1982) p. 63 7; Register 91, No. 23 (Jun. 7, 1991) p. 334; 
Register 95, No. 19 (May 19, 1995) p. 333. 
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resident, is required to reestablish residence for tuition purposes, except as provided in Education 
Code section 68070."53 

lt is mandatory for the community college districts to require applicants to supply information 
regarding reestablishing residence, and for the district to weigh it to determine the student's 
residence (Cal.Code Regs., tit. 5, § 54010, subds. (c) & (d)). And this determination, for a 
student or parents of a minor student who relinquished residence, was not required before the 
1982 regulation. Therefore, staff finds that it is a state-mandate for a community college district 
to require a student to supply information, and for the district to weigh it, regarding whether the 
student or the parents of a minor student who relinquished California residence after moving 
from the state has reestablished residence by one full year of physical presence coupled with 
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, §§ 54030 (Register 82, 
No. 48 (Nov. 27, 1982) p. 63 7 .) Staff also finds that this is a new program or higher level of 
service, since it was not required before the 1982 regulation. 

Residence classification questionnaires (Cal.Code Regs .. tit. 5, §§ 54010 (e) & 54012): Section 
540 I 0, subdivision ( e) of the title 5 regulations states: "Applicants shall certify their answers on 
residence questionnaires under oath or penalty of perjury." 

Claimant also pied section 54012, subdivision (a) (added by Register 82, No. 48 (Nov. 27, 1982) 
pp. 635-636) of the title 5 regulations, which states: "Each community college district shall use a 
residence questionnaire in making residence classifications." Subdivisions (b) through (d) 
identify what the residence questionnaire must ask. Subdivision (e) states: "The Chancellor shall 
provide a sample residence questionnaire which districts may use in complying with this . 
req uircrnent." 

Based on the mandatory language in sections 54012 and 540 I 0, subdivision (e), staff finds that it 
is a state mandate for community colleges to use residence questionnaires, and to require 
applicm1ts to certify their answers on them under oath or penalty of perjury. 

As to whether these activities arc a new program or higher level of service, however, the 1973 
title 5 regulations, section 54010 (Register 73, No. 26 (Jun. 30, 1973) p. 635) stated: 

Residence classifications of all students shall be made for each tenn at each 
college starting at the time processing is commenced on applications for 
admission, readmission, or registration. Classifications shall be based on 
evidence presented in, and supporting, the applicant's answers to residence 
Questionnaires and supplemental residence Questionnaires authorized bv the 
district governing board, such further evidence of residence deemed necessary by 
the institution, and such further evidence ofresidence as the applicant wishes to 
submit. Applicants answering their residence questionnaires and supplemental 
residence questionnaires shall be reQuired to certifv them under penalty of perjury 
or certify them under oath before an employee of the institution authorized by the 
district governing board at each institution to administer such oaths, or to certify 
them under oath before a person authorized to administer oaths under the laws of 
the political entity where the oath is to be administered. [Emphasis added.] 

53 
Education Code section 68070 involves a student who remains in California after his or her 

parents move elsewhere. 
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This 1973 version of section 54010 indicates that residence questionnaires were used before 
1975. Since residence classification was required under prior law (as discussed above), and it 
was based on the residence questionnaires, then using residence questionnaires was required 
under the 1973 version of section 54010, and it is not a new program or higher level of service. 

Moreover, under current law the Chancellor's office provides a sample residence questionnaire 
(§ 54012, subd (e)). Under prior law, the "residence.questionnaires and supplemental residence 
questionnaires [were] authorized by the district governing board." (Former§ 54010.) Thus, 
developing the questionnaires is also not a new program or higher level of service. 

Staff finds, therefore, that sections 54012, subdivision (a), and 54010, subdivision (e) of the title 
5 regulations are not a state-mandated new program or higher level of service. The requirement 
to use questionnaires, and requiring applicants to certify their answers under oath or penalty of 
pe~jury, were both required under the 1973 version of section 54010, as quoted above. 

Although the questionnaires are not new, the 1973 regulations did not list their contents, which is 
now listed in section 54012, subdivisions (b) through (d) (added by Register 82, No. 48 
(Nov. 27, 1982) pp. 635-636) as follows: 

(b) The residence questionnaire shall ask each student where the student has 
maintained his or her home for the last two years and whether the student has 
engaged in any activity listed in subdivision (f) of section 54024. 54 

( c) The questionnaire sh al 1 ask each student under 19 years of age where the 
parent has lived for the last two years and where the parent has engaged in any 
activity listed in subsection (f) of section 54024. . 

( e) If the student, or the student's parent if the student is under age 19, has either 
maintained a home outside of California at any time during the last two years, or 
has engaged in any activity listed in subsection (f) of section 54024, the student 
shall be asked for additional evidence of intent to reside in California such as that 
identified in subsection ( e) of section 54024.55 

54 Section 54024 of the title 5 regulations, subdivision (I), states: "Conduct inconsistent with a 
claim of California residence includes but is not limited to: (1) maintaining voter registration and 
voting in another state. (2) Being a petitioner for a divorce in another state. (3) Attending an 
out-of-state institution as a resident of that other .state. ( 4) Declaring nonresidence for state 
income tax purposes." 
55 Section 54024 of the title 5 regulations, subdivision (e), states: "Objective manifestations of 
intent to establish California residence include but are not limited to: (1) Ownership of 
residential property or continuous occupancy of rented or leased property in California. 
(2) Registering to vote and voting in California. (3) Licensing from California for professional 
practice. (4) Active membership in service or social clubs. (5) Presence of spouse, children or 
other close relatives in the state. (6) Showing California as home address on federal income tax 

· fom1. (7) Payment of California state income tax as a resident. (8) Possessing California motor 
vehicle license plates. (9) Possessing a California driver's license. (10) Maintaining permanent 
military address or home of record in California while in armed forces. ( 11) Establishing and 
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This expanded infonnation in the questimmaire requires the comn1unity college to revise the 
questionnaire based on the sample provided by the Chancellor's Office (a one-time activity) and 
to "weigh the information provided by the student and determine whether the student has clearly 
established that he or she has been a resident of California for one year prior to the residence 
determination date." (Cal. Code Regs., tit. 5, § 54010, subd. (e), Register 82, No. 48 

. (Nov. 27, 1982) p. 635; Register 91, No. 23 (April 5, 1991) p. 334; Register 95, No. 19 
(May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333.) 

Therefore, staff finds that section 54012, subdivisions (b), (c) and (d),
56 

and section 54010, 
subdivision (e),57 of the title 5 regulations constitutes a state-mandated new program or higher 
level of service within the meaning of article XIII B, section 6, for the community college district 
to revise its questionnaire based on the sample provided by the Chancellor's Office (a one-time 
activity), and to require the student to supply "under oath or penalty of perjury,"(§ 540 I 0, 
subd. (e)) and for the district to weigh, the following infornrntion in residence questio1maires to 
detern1ine the student's residence classification: 

• 

I 

• 

Where the student has maintained his or her home for the last two years and whether the 
student has engaged in any activity listed in subdivision (f) of section 54024 of the title 5 
regulations, i.e., has maintained voter registration in another state and voted in another state; 
was a petitioner for a divorce in another state, has attended an out-of-state institution as a 
resident of that other state; has declared nonresidence for state income tax purposes. 

For each student under 19 years of age, consideration of where the parent has lived for the 
last two years and where the parent has engaged in any activity listed in subsection (f) of 
section 54024 of the title 5 regulations. 

If the student, or the student's parent if the student is under age 19, has either maintained a 
home outside of California at any time during the last two years, or has engaged in any 
activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall be 
asked for additional evidence of intent to reside in California such as that identified in 
subsection (e) of section 54024 of the title 5 regulations. 

Financial independence C§ 68044, Cal.Code Regs .. tit. 5. §§ 54010 & 54032): Education Code 
section 68044 (Stats. 1981, ch. I 02) requires the state-adopted rules and regulations to "include 
provisions requiring that the financial independence of a student classified as a nonresident 
seeking reclassification as a resident shall be included among the factors to be considered in the 
determination of residency." Later in section 68044, it defines a financially independent student 
as one who meets all of the following criteria: 

(a) has not and will not be claimed as an exemption for state and federal tax 
purposes by bis or her parent in the calendar year the reclassification application 

maintaining active California bank accounts. (12) Being the petitioner for a divorce in 
California." 
56 Register 82, No. 48 (Nov. 27, 1982) pp. 635-636; Register 91, No. 23 (April 5, 1991) p. 334; 
Register 95, No. 19 (May 19, 1995) p. 333. 
57 Register 82, No. 48 (Nov. 27, 1982) p. 635; Register 91, No. 23 (April 5, 1991) p. 334; 
Register 95, No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. 
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is made and in any of the three calendar years prior to the reclassification 
application, (b) has not and will not receive more than seven hundred fifty dollars 
($750) per year in financial assistance from his or her parent in the calendar year 
the reclassification application is made and in any of the three calendar years prior 
to the reclassification application, and (c) has not lived and will not live for more 
than six weeks in the home of his or her parent during the calendar year the 
reclassification application is made and in any of the three calendar years prior to 
the reclassification application. 

Section 54010, subdivision (b), of the title 5 regulations (added by Register 82, No. 48 
(Nov. 27, 1982) p. 635) states: "The student shall be required to present evidence of physical 
presence in California, intent to make California the home for other than a temporary purpose 
and, ifthe student was classified as a nonresident the preceding term. financial independence." 
[Emphasis added.] 

Section 54032 of the title 5 regulations (added by Register 82, No. 48 (Nov. 2 7, 1982) p. 63 7) 
also concerns financial independence. Subdivision (a) of section 54032 requires students 
seeking reclassification as residents, if they were classified as nonresidents in the preceding term, 
to be "determined financially independent or dependent in accordance with Education Code 
section 68044." A financially independent student "may be reclassified as a resident if the 
student has met the requirements of section 5402058 for one year prior to the residence 
dete1111ination date."(§ 54032, subd. (b).) Section 54032's remaining subdivisions specify how 
financial independence affects the residence classification as follows: 

(c) In determining whether the student has objectively manifested intent to 
establish California residence, financial independence shall weigh in favor of 
finding California residence, and financial dependence shall weigh against finding 
California residence. 
(d) Financial dependence in the cunent or preceding calendar year shall weigh 
more heavily against finding California residence than shall financial dependence 
in earlier calendar years. Financial dependence in the eunent or preceding 
calendar. year shall be overcome only if: (I) the parent on whom the student is 
dependent is a California resident, or (2) there is no evidence of the student's 
continuing residence in another state. 

Staff finds that determining the student's financial dependence or independence, ifhe or she was 
classified as a nonresident in the preceding term, is a state mandate. As stated in subdivision (a) 
of section 54032: "A student seeking reclassification as a resident, who was classified as a 
nonresiderit in the preceding term, shall be determined financially independent or dependent in 
accordance with Education Code section 68044." [Emphasis added.] Subdivisions (c) and (d) of 
section 54032 expound on the weight financial independence is given in determining California 
residence. These subdivisions, in addition to the definition of financial independence in section 

58 Section 54020: "In order to establish a residence, it is necessary that there be a union of act 
and intent. To establish residence, a person capable of establishing residence in California must 
couple his or her physical presence in California with objective evidence that the physical 
presence is with the intent to make California the home for other than a temporary purpose." 
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68044 of the Education Code, define the scope of the mandate to determine financial 
independence. 

Subdivision (b) of section 54010 in title 5 (Register 82, No. 48 (Nov. 27, 1982) p. 635) similarly 
requires the student to "present evidence of physical presence in California, intent to make 
California the home for other than a temporary purpose and, ifthe student was classified as a 
nonresident in the preceding term, financial independence." This section contains the same 
requirement as in section 54032, subdivision (a), but emphasizes the student's responsibility in 
presenting the evidence of financial independence. And subdivision ( c) of section 54010 
emphasizes the community college district's responsibility to "require applicants to supply 
information as specified ... " regarding student financial independence, an1ong other things. 

The next issue is whether this determination is a new program or higher level of service. Prior to 
1975, former Education Code section 22851 (Stats. 1972, ch. 1100) stated: 

A student who is a minor and who provides evidence that he has been entirely 
self-supporting and actually present in California for more than one year 
inunediately preceding the residence determination date shall be entitled to 
establish his own residence if he meets the other requirements of this chapter. 

Fonner section 54031 of the title 5 regulations stated: 

Any minor student claiming application of the self-supporting exception pursuant 
to Education Code Section 22851 shall provide evidence to the admissions officer 
such as: documentation showing earnings for the year immediately preceding the 
residence determination date for the quarter, semester or tern1 of attendance, a 
statement that the student has actually been present in California for said year 
(short durational stays away from the state will not preclude the accumulation of 
time), and a statement showing all expenses of the student for said year.59 

Thus, although a self-supporting exception existed under prior law, the current definition of 
financial independence does not resemble pre-1975 law in that the current definition consists in 
the factors·in subdivisions (a) through (c) of Education Code section 68044. Those factors 
require that the student not be claimed as a tax exemption by his or her parents, not receive more 
than $750 in financial assistance from them, and not live in the parents' home for more than six 
weeks during the calendar year. 

Therefore, staff finds that detern1ining financial dependence or independence, for a student 
classified as a nonresident in the preceding tern1, is a new program or higher level of service, 
since it was not required before the 1982 adoption of sections 54010 or 54032 of the regulations. 
Specifically, staff finds that it is a s·tate-mandated new program or i1igher ievel of service for the 
community college district lo require the student to submit, and for the district to weigh, 
infomrntion on whether the student (1) has not and will not be claimed as an exemption for state 
and federal tax purposes by his or her parent in the calendar year the reclassification application 
is made and in any of the three calendar years prior to the reclassification application, (2) has not 
and will not receive more than seven hundred fifty dollars ($750) per year in financial assistance 

59 Former California Code of Regulations, title 5, section 54031; Register 73-26 (Jun. 30, 1973) 
pages 636-637. 
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from his or her parent in the calendar year the reclassification application is made and in any of 
the three calendar years prior to the reclassification application, and (3) has not lived and will not 
live for more than six weeks in the home of his or her parent during the calendar year the 
reclassification application is made and in any of the three calendar years prior to the 
reclassification application. (Ed. Code,§ 68044, subds. (a), (b) & (c), Stats. 1981, ch. 102, Stats. 
1982, ch. 1070; Cal.Code Regs, tit. 5, § 54010, subd. (b), Register 82, No. 48 (Nov. 27, 1982) 
p. 635; Register 91, No. 23 (April 5, 1991) p. 334; Register 95, No. 19 (May 19, 1995) p. 333; 
Register 99, No. 20 (May 14, 1999) p. 333.) 

C. Nonresident Tuition Fee 

Education Code section 68050 states: "A student classified as a nonresident shall be required, 
except as otherwise provided in this part, to pay, in addition to other fees required by the 
institution, nonresident tuition." 

Education Code section 76140 requires community college districts to charge a tuition fee to 
nonresident students, and authorizes the colleges to exempt all or parts of the fee for nonresidents 
who (I) enroll for six or fewer units, or (2) nonresidents who are citizens and residents of foreign 
countries if they demonstrate a financial need for the exemption. Subdivision (b) authorizes the 
community college district to contract with other governments (state, county contiguous to 
California, federal, or foreign) for payment of nonresident student's tuition fee. Subdivision (c) 
prohibits nonresident students from being reported as full-time equivalent students for purposes 
of apportionment, with exceptions. Subdivision ( d) requires the community college district to set 
the nonresident tuition fee not later than February 1 of each year for the succeeding fiscal year, 
and requires notice to the nonresident students of tuition fee charges. Subdivisions (e) and (f) 
provide formulas for setting tuition rates for nonresidents. 

The first issue is over which amendments to section 76140 does the Commission have 
jurisdiction. Jn addition to more recent amendments, claimant pied section 76140 as amended by 
Statutes 1975, chapter 78 and Statutes 1976, chapter 990, both of which only amended former 
Education Code section 25505.8 (a precursor to section 76140, renumbered as such in Stats. 
1976, ch. 101060

). But since former section 25505.8 was not pied as a test claim statute, staff 
makes no findings on Statutes 1975, chapter 78,61 and Statutes 1976, chapter 990. 62 The 

60 The amendment to section 76140, renumbering former section 25505.8, by Statutes 1976, 
chapter 1010, was not pied by claimant. 
61 This 1975 amendment altered the calculation for the per-unit tuition fee for colleges operating 
on a quarter system (the 1973 version only considered dividing the fee by 30 units, which was 
amended to add "for colleges operating on the semester system and 45 (units) for colleges 
operating on the quarter system." It also changed the criteria for the exception to the mandatory 
fee for nonresidents. 
62 The 1976 amendment required the citizen and resident of a foreign country for which a 
community college district may exempt from the nonresident tuition fee to demonstrate a 
financial need for the exemption, and capped the exemption at not more than 10 percent of the 
nonresident foreign students attending. 1t also changed the method for calculating the 

nonresident tuition. 
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Commission has jurisdiction over all the amendments to section 76140 from 1977 to 1995.63 

Staff finds, however, that none of these amendments64 impose a state mandate on community 
college districts except for Statutes 1989, chapter 985, as discussed below. 

Subdivision (g), as added by Statutes 1989, chapter 985, states "Jn adopting a tuition fee for 
nonresident students, the governing board of each community college district shall consider 
nonresident tuition fees of public community colleges in other states." Also added by Statutes 
1989, chapter 985 was the following now in subdivision (d): . 

The governing board of each community college district shall provide nonresident 
students with notice of nonresident tuition fee charges during the spring term 
before the fall term in which the change will take effect. Nonresident tuition fee 
increases shall be gradual, moderate, and predictable. 

Based on the plain language of the provision, staff finds that subdivision (d) of Education Code 
section 76140 (Stats. 1989, ch. 986) is a state mandate to notify the nonresident student of 
nonresident tuition fee charges during the spring tern1 before the fall term in which the change 
will take effect. For the same reason, staff also finds that section 76140, subdivision (g), (Stats. 
1989, ch. 985) is a state mandate for community college district governing boards to consider 
nonresident h1ition fees of public community colleges in other states in detem1ining nonresident 
tuition fees, and to make the tuition fee increases gradual, moderate, and predictable. 

Staff also finds that these activities in amended subdivisions (d) and (g) are a new program or 
higher level of service, since they did not exist before Statutes 1989, chapter 986. 

D. Exceptions to Determination of Nonresidcnce 

The Legislature has granted specified groups of students the right to resident classification who 
would not otherwise qualify for residence, entitling those students to resident tuition. 

In determining whether the following regulations constitute a state-mandated new program or 
higher level of service for the individual categories of students discussed below, the following 

63 Statutes 1977, chapter 36 and Statutes 1977, chapter 242 replaced references to grades 13 and 
14 with "a community college" and made other nonsubstantive changes. Statutes 1979, chapter 
797 removed a requirement to report to the Board of Governors. Statutes 1980, chapter 789, 
changed the provision regarding reporting nonresident attendance, set a deadline of February 1 
for the district governing board to set nonresident tuition rates, made permissive the former 
requirement for the fee to be paid in equal installments, and altered the tuition setting fommla. 
Statutes 1983, chapter 317, amended the nonresident tuition formula. Statutes 1992, chapter 170 
also amended the nonresident tuition fornmla. Statutes 1992, chapter 1236 added subdivisions 
(i), (j), and (k), which authorize certain smaller districts to exempt certain students from the 
mandatory fee, under certain circumstances, and describes how those students are reported for 
apportionment purposes. Statutes 1995, chapter 758, made nonsubstantive changes. 
64 The amendment of Statues 2005, chapter 654, was not pied so staff makes no finding on it. 
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regulation (Cal.Code Regs., tit. 5, § 54010)65 applies to the regulations discussed in this section 
of the analysis: 

(c) Community college districts shall require applicants to supply information as 
specified in this subchapter [Subchapter 1 - Student Residence Classification] and 
may require additional information as deemed necessary. 

And for those activities that require determining California residence, the following title 5 
regulation (also in § 540 I 0) also applies: 

(d) The district shall weigh the infonnation provided by the student and detennine 
whether the student has clearly established that he or she has been a resident of 
California for one year prior to the residence determination date. 

The Commission, like a court, does not examine the following regulations and statutes in 
isolation, but in context of the entire scheme of law of which they are a part, including 
subdivisions (c) and (d) above, so that the whole may be harmonized and retain effectiveness. 66 

This means that when the statutes discussed below (Ed. Code,§§ 68074, 68075.5, 68076, 68077, 
68082, 68083, 68084, 68130.5) entitle the student to classification as a California resident, the 
statutes are interpreted in light of the community college's duty to classify the student as a 
resident (Ed. Code § 68040, even though this section was not pied and staff makes no finding on 
it). It also means that when a student is required to provide documentation in compliance with 
the regulations discussed below, it triggers the community college district's duty to require an 
applicant to supply, and the district to weigh, the specified documentation to detem1ine the 
student's residence status (Cal.Code Regs., tit. 5, § 54010, subds. (c) & (d)). 

Dependent of member of armed forces (Ed. Code.§ 68074; Cal.Code Regs .. tit. 5. §§ 54041 
& 54050): Section 68074 of the Education Code concerns "a natural or adopted child, stepchild, 
or spouse who is a dependent of a member of the armed forces" ("military dependent") stationed 
in California on active duty. Military dependents are entitled to resident classification for 
purposes of tuition and fees(§ 68074, subd. (a)(l)). For military dependents whose spouse or 
parent is transferred out of state or retires from active duty, the student dependent does not lose 
resident classification until "he or she has resided in the state the minimum time necessary to 
become a resident"(§ 68074, subd. (b)). 

The issue is whether section 68074 is a state-mandated new program or higher level of service. 
Former section 22853 of the Education Code (Stats. 1974, ch. 388) entitles a military dependent 
to resident classification "until he has resided in the state the minimum time necessary to become 
a resident." lf the member of the aimed forces is transfe1Ted "to a place outside the continental 
United States where the member continues to serve in the armed forces ... the student shall not 
lose his resident classification until he has resided in the state the minimum time necessary to 
become a resident, so long as continuous attendance is maintained." 

A comparison of the pre-1975 statute (former § 22853) and the cunent one(§ 68074) indicates 
that classifying as residents the dependents of transferred active-duty personnel was required 

65 Register 82, No. 48 (Nov. 27, 1982) p. 635; Register 91, No. 23 (April 5, 1991) p. 34; 
Register 95, No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. 

66 Hartwell C017J. v. Superior Court, supra, 27 Cal.4th 256, 280. 
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before 1975, so staff finds that doing so is not a state-mandated new program or higher level of 
service. 

Classifying as residents the dependents of rel ired military personnel, however, was not a part of 
the pre-1975 statutes. Therefore, staff fmds that Education Code section 68074 (Stats. 1980, ch. 
580) is a state mandate on the community college to classify as residents those students who are 
dependents (as defined) of military personnel who retire from active duty after the residence 
determination date. Staff also finds that doing so is a new program or higher level of service. 

Section 54050 of the title 5 regulations indicates the duration of the exception from payment of 
nonresident tuition: 

Those exceptions from payment of nonresident tuition provided by Education 
Code sections 68074 (military dependents) ... apply for so long as the student 
qualifies under the terms of either section 68074 or 68075. Resident classification 
for purposes of determining the amount of tuition and fees includes eligibility for 
Board of Governor's fee waivers. 

The 1973 title 5 regulations, in former section 54040, stated as follows (changed to§ 54050 by 
Register 82, No. 48 (Nov. 27, 1982) p. 638.2): 

Those exceptions from payment of nonresident tuition provided by Education 
Code Sections ... 22853 (military dependents), and 22854 (military members) 
apply only so long as the student has not been in California long enough to have 
one year of California residence. 

Staff finds that section 54050 in the title 5 regulations is not a state-mandated new program or 
higher level of service. Before 1975, the exception for military dependents was limited to one 
year before obtaining California residence.67 The current regulation states that the exception 
from payment of nonresident tuition applies for so long as the resident qualifies under the terms 
of Education Code section 68074, which states that the student dependent does not lose resident 
classification until "he or she has resided in the state the minimum time necessary to become a 
resident."68 According to section 68017, that minimum time is one year. Since the current 
section 54050 regulation is essentially the same as section 54040 in the 1973 title 5 regulations,69 

staff finds that, as it applies to Education Code section 68074, section 54040 not a state­
mandated new program or higher level of service (Register 82, No. 48 (Nov. 27, 1982) p. 638.2; 
Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 336.) 

Section 54041 of the title 5 regulations requires the military dependent claiming 
residence status to do the following. The 1983 amendments are marked in underline and 
strikeout (Register 82, No. 48 (No\'. 27, 1982) p. 638; Register 83, No. 24 (Jun. i"l, 1983) 
p. 638): 

67 Former California Code of Regulations, title 5, section 54040; Register 73, No. 26 
(Jun. 30, 1973) page 638. 
68 Education Code section 68074, subdivision (b). 
69 

Former California Code of Regulations, title 5, section 54040; Register 73, No.26 
(Jun. 30, 1973) page 638. 
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[P]rovide ... a statement from the military person's commanding officer or 
personnel officer that the military person's duty station is in California on active 
duty as of the residence determination date or is outside the eontinental Unitsd 
States. on aetive duty after having besn transferrsd immediately and direetly from 
a California duty station. or that the military person is outside of California on 
active duty after having been transferred immediatelv and directly from a 
California dutv station after the residence detern1ination date: or that the military 
person has. after the residence determination date. retired as an active member of 
the am1ed forces of the United States. A statement that the student who qualifies 
for resident classification as a natural or adopted child or stepchild is a dependent 
of the military person for an exemption on federal taxes shall also be provided. 

In both versions of section 54041, in order to obtain resident classification, the student must 
submit the documentation listed. This requirement is read in conjunction with section 54010, 
subdivision (c) and (d)'s requirement for the community college district to require applicants to 
supply information, and for the district to weigh it. Thus, staff finds that requiring a student to 
supply a statement from the military person's commanding officer or personnel officer, a.s 
specified, and ·a statement regarding the student's tax status as a dependent, and for the district to 
weigh this information, is a state mandate (Cal.Code Regs, tit. 5, § 54041 ). This requirement 
would apply to both current as well as retired military personnel. 

Staff also finds that requiring submission of these documents is a new program or higher level of 
service. The 1973 title 5 regulations, in former section 54032, stated as follows (changed to 
§ 54041 hy Register 82, No. 48 (Nov. 27, 1982) p. 638): 

A dependent or natural or adopted child, stepchild or spouse of a member of the 
armed forces of the United States claiming residence status pursuant to Section 
22853 of the Education Code should provide the college admissions officer with a 
statement from the military person's commanding officer or personnel officer that 
the military person's duty station is in California on active duty as of the opening 
of the semester, quarter or term, or is outside the continental United States on 
active duty after having been transferred immediately and directly from a 
California duty station .. A state111ent that the student. is a dependent of the military 
person for an exemption on federal taxes should also be provided. [Emphasis 
added.]· 

The 1973 and 1977 versions of the title 5 regulation (former§ 54032, Register 73, No. 26 
(Jun. 30, 1973) pp. 637-638; Register 77, No. 45 (Nov. 5, 1977) p. 638.1) stated that the student 

· should provide the admissions officer with a statement from the student that he or she is a 
dependent of the military person for exemption on federal income taxes, and should provide the 
admissions officer with the following: 

[A] statement from the militai)' person's commanding officer or personnel officer 
that the military person's duty station is in California on active duty as of the 
opening of the semester, quarter or tenn, or is outside the continental United 
States on active duty after having been transferred immediately and directly from 
a California duty station. 
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Staff finds that fonner section 54032 of the title 5 regulations (Register 73, No. 26 (Jun. 30, 
1973) pp. 637-638; Register 77, No. 45 (Nov. 5, 1977) p. 638.1) does not mandate an activity. 

By contrast, current section 54041 (added by Register 82, No. 48 (Nov. 27, 1982) p. 638) states 
that those statements "shall" be provided regarding active duty status, or "that the military person 
has, after the residence detennination date, retired as an active member of the arn1ed forces of the 
United States." Therefore, staff finds that section 54041 of the title 5 regulations (as added by 
Register 82, No. 48 (Nov. 27, 1982) p. 638) is a state-mandated new program or higher level of 
service on conununity colleges to require the student to supply the documentation specified. 

In summary, staff finds that Education Code section 68074, in the context of the community 
college's duty to classify a student as a resident or nonresident(§ 68040), imposes a state­
mandated new program or higher level of service on community colleges to: 

• Classify as residents for the purpose of determining the amount of tuition and fees those 
dependents (defined as a natural or adopted child, stepchild, or spouse who is a dependent 
of a member of the armed forces) of military personnel who retire from active duty after 
the residence determination date until the student dependent has resided in the state the 
minimum time necessary to become a resident. (Ed. Code, § 68074, Stats. 1980, ch. 580, 
Stats. 1989, ch. 900, Stats. 2000, ch. 571.) 

Staff also finds that section 54041 of the title 5 regulations is a state-mandated new program or 
higher level of service for a community college district to require applicants claiming residence 
status pursuant to section 68074 of the Education Code (for current or retired military personnel) 
to supply, and for the district to weigh, the following in determining the applicant's residence: 

• A statement from the military person's commanding officer or personnel officer that: 

··• . 

(I) the military person's duty station is in California on active duty as of the residence 
determination date; or (2) that the military person is outside of California on active duty 
after having been transfeJTed immediately and directly from a California duty station after 
the residence detern1ination date; or (3) that the military person has, after the residence 
determination date, retired as an active member of the armed forces of the United States. 

A statement that the student who qualifies for resident classification as a natural or 
adopted child or stepchild is a dependent of the military person for an exemption on 
federal taxes. (Cal.Code. Regs., tit. 5, § 54041; Register 82, No. 48 (Nov. 27, 1982) 
p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638. Register 91, No. 23 (April 5, 1991) 
p. 336; Register 95, No. 19 (May J 9, 1995) p. 335.) 

Member of armed forces (Ed. Code. § 68075: Cal.Code Regs. tit. 5, §§ 54042 & 54050): Section 
68075, subdivision (a), of the Education Code (Stats. 2000, ch. 571) states: · · · · 

An undergraduate student who is a member of the armed forces of the United 
States stationed in this state on active duty, except a member of the anned forces 
assigned for educational purposes to a state-supported institution of higher 
education, is entitled lo resident classification only for the purpose of determining 
the amount of tuition and fees. 

Subdivision (b) of section 68075 concerns students seeking a graduate degree and is therefore 
not applicable to community colleges. Claimant pied versions of section 68075 starting with 
Statutes 1989, chapter 900. 
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The issue is whether section 68075 is a state-mandated new program or higher level of service. 
Former Education Code section 22854 (Stats. 1972, ch. 1100) stated: 

A student who is a member of the armed forces of the United States stationed in 
this state on active duty, except a member of the am1ed forces assigned for 
educational purposes to state-supported institutions of higher education, shall be 
entitled to resident classification until he has resided in the state the minimum 
time necessary to become a resident. 

Because there is no substantive difference between section 68075, subdivision (a), and former 
section 22854, the pre-1975 statute (or former§ 68075, Stats. 1976, ch. 1010), staff finds that 
section 68075 does not impose a state-mandated new program or higher level of service on 
community colleges within the meaning of article Xlll B, section 6. 

Section 54050 of the title 5 regulations (Register 82, No. 48 (Nov. 27, 1982) p. 638.2) indicates 
the duration of the exception from payment of nonresident tuition, as follows: 

Those exceptions from payment of nonresident tuition provided by Education 
Code ... 68075 (military members) apply for so long as the st11dent qualifies 
under the terms of either section 68074 or 68075. Resident classification for 
purposes of determining the amount of tuition and fees includes eligibility for 
Board of Governor's fee waivers. 

Former section 54040 (Register 73, No. 26 (Jun. 30, 1973) p. 638) of the title 5 regulations 
states: "Those exceptions from.payment of nonresident tuition provided by Education Code ... 
22854 (military members) apply for so long as the student has not been in California long 
enough to have one year of California residence." 

The current version of section 54050 excepts members of the military from nonresident tuition, 
"for so long as the student qualifies under the tenns of either section 68074 or 68075." Section 
68075 entitles the undergraduate student to resident classification "only for the purpose of 
determining the amount of tuition and fees" but docs not specify a maximum length of time. 
Thus, while it may be possible for an active duty member of the military to obtain California 
residence after one year of active duty military service in the state, the member is not required to 
do so under the cutTent version of section 54040 in order to be classified as a resident. 

Under both the 1973 version of former section 54040 and cun-cnt section 54050, the student who 
is a military member on active duty is entitled to resident classification for the purpose of 
determining the amount of tuition and fees. But the exemption from nonresident tuition is 
indefinite under the current regulation for undergraduates. If the student were never reclassified 
as a resident, it would be a lower level of service than under prior law. Therefore, staff finds that 
section 54050 of the title 5 regulations (Register 82, No. 48 (Nov. 27, 1982) p. 638.2), as applied 
to Education Code section 68075, is.not a state-mandated new program or higher level of 

. service. 

Section 54042 of the title 5 regulations (Register 82, No. 48 (Nov. 27, 1982) p. 638) requires 
providing documentation, as follows: 

A student claiming application of section 68075 of the Education Code must 
provide a statement from the student's commanding officer or personnel officer 
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that the assignment to active duty in this state is not for educational purposes. 
The student shOLild also produce evidence of the date of assignment to California. 

Section 54042 (Register 82, No. 48 (Nov. 27, 1982) p. 638.2) is identically worded to the 1973 
version of section 54033 of the title 5 regulations (Register 73, No. 26 (Jun. 30, 1973) p. 638.1 ). 
Both require the student to supply (and the community college to require submission of and 
weigh, § 54010, subds. ( c) & (d)) "a statement from the student's commanding officer or 
personnel office that the assignment to active duty in this state is not for educational purposes.'' 
Moreover, plain language of the section, by stating the student "should" produce evidence, 
indicates that producing evidence of the dale of assignment to California is not required. Thus, 
staff finds that section 54042 is not a state-mandated new program or higher level of service 
within the meaning of article Xlll B, section 6 (Register 82, No. 48 (Nov. 2 7, 1982) p. 638.2); 
Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335). 

Claimant, in its February 2009 comments on the draft staff analysis, states that section 54042 
requires a student to provide a statement from the student's commanding officer or personnel 
officer with the word "must" and the second sentence using the word "should" is, according to 
claimant, "an additional requirement arising from the first requirement in which the student 
needs to have a written statement." The primary reason for staffs finding, however, is that 
section 54042 is the same as the 1973 version of section 54033. Thus, staff finds that section 
54042 is not a state-mandated new program or higher level of service within the meaning of 
article XIII B, section 6 (Register 82, No. 48 (Nov. 27, 1982) p. 638.2); Register 91, No. 23 
(April 5, 199 I) p. 336; Register 95, No. 19 (May 19, 1995) p. 335). 

Member of armed forces after discharge(§ 68075.5): Section 68075.5 of the Education Code 
(Stats. 1995, ch. 389) states: 

A student who was a member of the armed forces of the United States stationed in 
this state on active duty for more than one year immediately prior to being 
discharged from the armed forces is entitled to resident classification for the 
length of time he or she lives in this state after being discharged up to the 
minimum time necessary to become a resident. [Emphasis added.] 

Although by itself section 68075.5 does not mandate a community college activity, making the 
student "entitled" to resident classification triggers the district's duly in section 68040 to classify 
students as California residents, or nonresidents if the statutory criteria does not apply. 

Therefore, staff finds that section 68075.5 (Stats. 1995, ch. 389) imposes a state-mandate on a 
community college district to classify as a resident a student who was a member of the anned 
forces of the United States stationed in California on active duty for more than one year 
immediately prior to being discharged from the armed forces, for the length of time he or she 
lives in California after being discharged up to the minimum time necessary to become a 
resident. 

Staff also finds that this activity is a new program or higher level of service, since there was no 
statute similar to section 68075.5 before it was enacted by Statutes 1995, chapter 389. 

,llipendent of California resident for more than one vear (§ 68076)· Section 68076 of the 
Education Code, enacted by Statutes 1988, chapter 753, and amended in 1991 and 1993, stales as 
follows: 
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Notwithstanding Section 68062, [regarding detern1ination of place of residence] a 
student who (a) has not been an adult resident of California for more than one 
year and (b) is either the dependent child of a California resident who has had 
residence in California for more than one year prior to the residence determination 
date, or has a parent who has both contributed court-ordered support for the 
student on a continuous basis and has been a California resident for a minimum of 
one year, shall be entitled to resident classification. This exception shall continue. 
until the student has resided in the state the minimum time necessary to become a 
resident, so long as continuous attendance is maintained at an institution. 
[Emphasis added.] 

This statute entitles specified dependent students to California residency status. Read in 
conjunction with section 68040's duty to classify students as residents or nonresidents, staff finds 
that section 68076 imposes a state mandate to classify students as residents if they meet the 
qualifications of section 68076. Staff also finds that this requirement is a new program or higher 
level of service, since it did not exist before Statutes 1988, chapter 753. 

Therefore, staff finds that Education Code section 68076 (Stats. 1988, ch. 753, Stats. 1991, 
ch. 455, Stats. 1993, ch. 8) imposes a state-mandated new program or higher level of service for 
community colleges to classify as a resident a student who (a) has not been an adult resident of 
California for more than one year; and (b) is either the dependent child ofa California resident 
who has had residence in California for more than one year prior to the residence determination 
date, or has a parent who has both contributed court-ordered support for the student on a 
continuous basis and has been a California resident for a minimum of one year. This exception 
shall continue until the student has resided in the state the minimum time necessary to become a 
resident, so long as continuous attendance is maintained at a community college. 

Graduate of Bureau of Indian Affairs school (§ 68077): Section 68077 of the Education Code, 
added by Statutes 1989, chapter 424, states: 

Notwithstanding Section 68062, [regarding determination of place of residence} a 
student who is a graduate of any school located in California that is operated by 
the United States Bureau oflndian Affairs, including, but not limited to, the 
Sherman Indian High School, shall be entitled to resident classification. This 
exception shall continue so long as continuous attendance is maintained by the 
student at an institution. [Emphasis added.] 

By entitling a category of students to resident status, section 68077 (Stats. 1989, ch. 424, 
Stats. 1993, ch. 8), triggers the district's duty to classify students who meet the crit_eria as 
~esidents. (§ 68040). Therefore, staff finds that section 68077 is a state mandate on community 
colleges to classify as a resident a student who graduated from any school located in California 
that is operated by the United States Bureau of Indian Affairs, so long as continuous attendance 
is maintained by the student at a community college. 

Staff also finds that this requirement is a new program or higher level of service, since it did not 
exist before Statutes 1989, chapter 424. 
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Student holding emergency permit or public school credential (§ 68078. Cal.Code Regs .. tit. 5, 
§ 54046): Section 68078 of the Education Code was amended by Statutes 2000, chapter 949 70 to 
add subdivision (b), which entitles a student to resident classification for: 

[H]olding a valid emergency pem1it authorizing service in the public schools of 
this state, who is employed by a school district in a full-time position requiring 
certification qualifications for the academic year in which the student enrolls at an 
i nsti tu ti on in courses necessary to fulfill teacher credential requirements. 

The classification is "only for the purpose of determining the amount of tuition and fees for no 
more than one year." (Ibid.) 

Subdivision (c) (also added by Stats. 2000, ch. 949) states that section 68078 "shall not be 
construed to affect the admissions policies of any teacher preparation program." Staff finds that 
subdivision (c) of section 68078 (Stats. 2000, ch. 949, specifying that the section shall not be 
construed to affect the admissions policies of any teacher preparation program) is not a state 
mandate because it does not require a community college activity. 

Subdivision (b) of section 68078, added by Statutes 2000, chapter 949, entitles a new category of 
student to residence classification, one "holding a valid emergency permit authorizing service in 
the public schools of this state, who is employed by a school district in a full-time position 
requiring certification qualifications for the academic year in which the student enrolls at an 
institution in courses necessary to fulfill teacher credential requirements."71 [Emphasis added.] 
·111e classification is "only for the purpose of determining the amount of tuition and fees for no 
more than one year." 

To qualify under the statute, a student must be seeking a teaching credential. Although 
eligibility for a credential requires "a baccalaureate or higher degree"(§ 44259, subd. (b)(l)), it 
is possible for a person with that degree to take courses toward earning a credential at a 
community college. For example, one of the credential requirements is "satisfactory completion 
ofa program of professional preparation that has been accredited." (Id. at subd. (b)(3).) 
Completion of this requirement may be satisfied through "lower division" courses available at a 
c01111nunity college(§ 44259.1, subd. (b)(2)). 

By entitling a category of students to resident status, subdivision (b) of section 68078 triggers the. 
district's duty to classify students who meet the criteria as residents(§ 68040). Therefore, staff 
finds that subdivision (b) of section 68078 (Stats. 2000, ch. 949) is a state mandate on a 
community college to classify as a resident a student who holds a valid emergency permit 
authorizing service in the public schools of this state, who is employed by a school district in a 

70 Section 68078 was enacted in 1976 (Stats. 1976, ch. 1010), the content of which is currently 
subdivision (a) of that section. Claimant did not plead the 1976 statute, and staff makes no 
finding on it. · 
71 

There are 17 types of emergency permits. (Cal.Code Regs., tit.5, § 80023.) An application for 
an emergency permit is submitted by the school district, charter school, county office of 
education, et cetera, which is termed the "employing agency." (Cal.Code Regs., tit.5, § 80023.1, 
subd. (a)(l ).) The pem1its are good for one year, but may be extended for four additional years if 
issued on or after January I, 1998. (Cal.Code Regs., tit.5, § 80023.1, subd. (c).) 
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full-time position requiring certification qualifications for the academic year in which the student 
enrolls at an institution in courses necessary to fulfill teacher credential requirements. This 
classification is only for the purposes of determining the amount of tuition and fees for no more 
than one year. 

Staff also finds that subdivision (b) of section 68078 is a new program or higher level of service 
that did not exist before Statutes 2000, chapter 949. 

Section 54046 of the title 5 regulations (Register 82, No. 48 (Nov. 27, 1982) p. 638.1; 
Register 91, No. 23 (April 5, 1991) p. 337) states: 

A student claiming residence status pursuant to section 68078 of the Education 
Code shall provide a statement from the employer showing employment by a 
public school in a full-time position requiring certification qualifications for the 
college year in which the student enrolls. The student must also show that he or 
she holds a credential and will enroll in courses necessary to obtain another type 
of credential authorizing service in the public schools, or that the student holds a 
credential issued by the Board of Governors and is enrolled in courses necessary 

. . . 72 . 
to fulfill credential requirements. 

Staff finds that section 54046 of the title 5 regulations is a state mandate on community college 
districts to require students claiming resident classification as specified to supply the statements 
and credential as stated in the regulation. 

The next issue is whether section 54046 is a new program or higher level of service. Former 
section 54036 (Register 73, No. 44 (Nov. 3, 1973) pp. 638-638. I) stated as follows: 

Public School Employee Holding Valid Credential. A student claiming residence 
status pursuant to Section 22857 of the Education Code73 should provide the admissions 
officer with a statement from the employer showing employment by a public school in a 
full-time position requiring certification qualifications for the college year in which the 
student enrolls. The student must also show that he or she holds a provisional credential 
and will enroll in courses necessary to obtain another type of credential authorizing 
service in the public schools, or that he student holds a credential issued pursuant to 
Section 13 125 of the Education Code and is enrol led in courses necessary to fulfil 1 
credential requirements, or is enrolled in courses necessary to fulfill credential 
requirements of the fifth year of education prescribed by subdivision (b) of Section 13130 
of the Education Code. 

The 1977 amendment to section 54036 (Register 77, No. 45 (Nov. 5, 1977) p. 638.2) amended 
the 1973 version as follows: 

72 Prior to AB 1725 (Stats. 1988, ch. 973) the Board of Governors of the Community Colleges 
issued credentials, and possession of an appropriate credential was required before a person 
could be hired as a faculty member (including teaching faculty, counselors, librarians, etc.) or an 
academic administrator. 
73 Former Education Code section 22857 was equivalent to subdivision (a) of section 68078. 
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Public School Employee Holding Valid Credential. A student claiming residence 
status pursuant to Section~ 68078 of the Education Code should provi.de the 
admissions officer with a statement from the employer showing employment by a public 
school in a full-time position requiring certification qualifications for the college year in 
which the student enrolls. The student must also show that he or she holds a provisional 
credential and will enroll in courses necessary to obtain another type of credential 
authorizing service in the public schools, or that the student holds a credential issued 
pursuant to Section~ 87274 of the Education Code and is enrolled in courses 
necessary to fulfill credential requirements, or is e1l:'olled in courses necessary to fulfill 
credential requirements of the fifth year of education prescribed by subdivision (b) of 
Section 13130 of the Edueation Code. 

As to the first sentence, the plain language of both the 1973 and 1977 versions of the regulation 
(using the word "should") did not require providing the admissions officer with a statement from 
the employer showing employment by a public school in a full-time position requiring 
certification qualifications for the college year in which the student em·olls. This "should" was 
changed to "shall" in the 1982 version of the regulation, which also changed the section number 
to 54046. 

Therefore, staff finds that section 54046 is a state-mandated new program or higher level of 
service on the district to require the student to supply, and for the district to weigh, a statement 
from the employer showing employment by a public school in a full-time position requiring 
certification qualifications for the colJege year in which the student enrolls. (Cal. Code Regs., 
tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1; Register 91, No. 23 (April 5, 1991) 
p. 33 7).74 This section is state-mandated new program or higher level of service for students 
claiming residence under section 68078. This includes those claiming residence under both 
subdivision (b) of section 68078 (students holding a valid emergency permit, as specified) as 
well as subdivision (a/5 (student holding a valid credential, as specified, who is seeking another 

74 ... . ... 
The 1991 amendment to the first sentence of section 54046 was not substantive. It removed 

the term "admission's officer." 
75 Subdivision (a) of section 68078 provides: 

(a) A student holding a valid credential authorizing service in the public schools 
of this state who is employed by a school district in a full-time position requiring 
certification qualifications for the college year in which the student enrolls in an 
institution is entitled to resident classification if that student meets any of the 
following requirements: 

(1) He or she holds a provisional credential and is enrolled at an institution in courses 
necessary to obtain another type of credential authorizing service in the public 
schools. 

(2) He or she holds a credential issued pursuant to Section 44250 and is enrolled at an 
institution in courses necessary to fulfill credential requirements [§ 44250 states 
that the commission (on teacher credentialing) issues only the following two types 
of credentials: "(a) A teaching credential. (b) A services credential. The 
commission may issue an internship teaching or services credential.] 
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type of credential, or holds a provisional credential seeking another type of credential, is enrolled 
in courses necessary to fulfill the requirements for a fifth year of education prescribed by 
subdivision (b) of Section 44259 76

). 

As to the second sentence in the regulation, the word "must' is interpreted the same as "shall" 
which is mandatory. 77 Under former (pre-1975) Jaw the student was only required to supply (and 
the district was to require) a student's provisional credential, while under the current version the 
district is required to look at the types of credential in section 68078 (to include an emergency 
permit after Statutes 2000, chapter 949). Thus, staff finds that requiring a student to supply a 
provisional credential is not a new program or higher level of service for the district. 

Staff also finds, however, that section 54046 of the title 5 regulations is a state-mandated new 
program or higher level of service on the district to require the student to supply, and for the 
district to weigh, any teaching credential except a provisional credential. The district also shall 
require the student to show he or she will either enroll in courses necessary to obtain another 
type of credential authorizing service in the public schools, or the student holds a credential 
issued by the Board of Governors and is enrolled in courses necessary to fulfill credential 
requirements. (Former Cal. Code Regs., tit. 5, § 54036; Register 77, No. 45 (Nov. 5, 1977) p. 
638.2. Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1; Register 
91, No. 23 (April 5, 1991) p. 33 7.) 

Native American student(§ 68082): Education Code section 68082 (Stats. 1977, ch. 36) states: 

A student who is a native American is entitled lo resident classification for 
attendance at a community college if the student is also attending a school 
administered by the Bureau oflndian Affairs located within the community 
college district. As used in this section, "native American" means an American 
Indian. [Emphasis added.] 

Because of the entitlement language in this section, the district's duty to classify Native 
American students as residents is triggered if they fall within the statutory criteria. Therefore, 
staff finds that section 68082 (Stats. 1977, ch. 36) is a state mandate on community colleges to 
classify as residents Native American students who attend a school administered by_the Bureau 
oflndian Affairs located with the community college district. Staff also finds that this 
requirement is a new program or higher level of service, since it did not exist before . 
Statutes 1977, chapter 36. · 

Amateur student athlete in training at U.S. Olympic Training Center(§ 68083): Section 68083 of 
the Education Code (added by Stats. 1997, ch. 438) states: 

(3) He or she is enrolled at an institution in courses necessary to fulfill the 
requirements for a fifth year of education prescribed by subdivision (b) of Section 
44259. [See fn. 68.] 

76 Section 44259, subdivision (b), specifies the minimum requirements for the preliminary 
multiple or single subject teaching credential. 
77 Board o_f Supervisors v. Simpson ( 1951) 36 Cal.2d 671, 675-676. "Rules governing the 
interpretation of statutes also apply to interpretation of regulations." Diablo Valley College 
Faculty Senate v. Contra Costa Community College Dist. (2007) 148 Cal.App.4th 1023, 103 7. e 
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(a) Any amateur student athlete in training at the United States Olympic Training 
Center in Chula Vista is entitled to resident classification for tuition purposes until 
be or she has resided in the state the minimum time necessary to become a 
resident. [Emphasis added.] 
(b) "Amateur student athlete," for purposes of this section, means any student 
athlete who meets the eligibility standards established by the national governing 
body for the sport in which the athlete competes. 

Section 68083 triggers the district's duty to classify an eligible amateur student athlete as a 
California resident(§ 68040). Therefore, staff finds that section 68083 (Stats. 1997, ch. 438) is a 
state mandate on community colleges to classify a student as a resident if he or she is an amateur 
student athlete in training at the United States Olympic Training Center in Chula Vista, and 
meets the definition in subdivision (b) of section 68083. Staff also finds that this mandate is a 
new program or higher level of service, since it did not exist before Statutes 1997, chapter 438. 

Therefore, staff finds that section 68083 (Stats. 1997, ch. 438) is a state-mandated new program 
or higher level of service for a community college to classify as a resident for tuition purposes 
any amateur student athlete (as defined in§ 68083, subd. (b)) in training at the United States 
Olympic Training Center in Chula Vista, until he or she has resided in the state the minimum 
time necessary to become a resident. 

Federal civil service emplovee in state due to rnilitarv mission reali1nu11ent C§ 68084): Added by 
Statutes 1998, chapter 952, Education Code section 6808478 provides: 

(a) A parent who is a federal civil service employee and his or her natural or 
adopted dependent children arc entitled to resident classification at ... a California 
community college if the parent has moved to this state as a result of a military 
mission realignment action that involves the relocation of at least 100 employees. 
This classification shall continue until the student is entitled to be classified as a 
resident pursuant to Section 68017 [the definition of"residcnt"], so long as the 
student continuously attends an institution of public higher education. [Emphasis 
added.] 

By entitling eligible federal civil service employees, as specified, to resident status, section 
68084 requires the college to classify those students as residents if they meet the statutory 
criteria. Therefore, staff finds that section 68084 is a state mandate. As a mandate that did not 
exist before Statutes 1998, chapter 952, staff also finds that this section is a new program or 
higher level of service. 

Specifically, staff finds that section 68084·(Stats. J 998; ch. 952) is a state-mandated new 
program or higher level of service for community colleges to classify as a state resident a federal 
civil service employee and his or her natural or adopted dependent children if the parent has 

78 
Subdivision (b) of section 68084 was added by Statutes 2004, chapter 225, regarding 

community colleges, California State University, and University of California certification of 
qualifying military mission rcaligmnent actions (originally, the Trade and Commerce Agency 
was to certify qualify military mission realignment actions and provide the information to the 
community colleges and other segments of higher education). Staff makes no finding on Statutes 
2004, chapter 225 because it was not pled by claimant. 
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moved to this state as a result of a military mission realignment action that involves the 
relocation of at least 100 employees, until the student is entitled to be classified as a resident 
pursuant to section 68017, so long as the student continuously attends a community college. 

Nonresident California high school graduates (§ 68130.5 & Cal.Code Regs .. tit. 5. § 54045.5 
& Chancellor's document): Education Code section 68130.5, enacted by Statutes 2001, chapter 
814, exempts specified students from paying nonresident tuition as follows: 

Notwithstanding any other provision oflaw: 
(a) A student, other than a nonimrnigrant alien within the meaning of paragraph 
(15) of subsection (a) of Section 110 I of title 8 of the United States Code, who 
meets all of the following requirements shall be exempt from paving nonresident 
tuition at the California State University and the California Community Colleges: 

(I) High school attendance in California for three or more years. 

(2) Graduation from a California high school or attainment of the equivalent 
thereof. 

(3) Registration as an entering student at, or current enrollment at, an accredited 
institution of higher education in California not earlier than the fall semester or 
q uaiter of the 2001-02 academic year. 

(4) In the case of a person without lawful immigration status, the filing of an 
affidavit with the institution of higher education stating that the student has filed 
an application to legalize his or her immigration status, or will file an application 
as soon as he or she is eligible to do so. 

(b) A student exempt from nonresident tuition under this section may be reported 
by a community college district as a full-time equivalent student for 
apportionment purposes. 
(c) The Board of Governors of the California Community Colleges and the 
Trustees of the California State University shall prescribe rules and regulations 
for the implementation of this section. 

(d) Student infom1ation obtained in the implementation of this section is 
confidential. 

The legislative intent of Statutes 2001, chapter 814 was expressed in the legislative findings and 
declarations enacted as section 1 of the bill: 

(1) There are high school pupils who have attended elementary and secondary 
schoqls in this.state for most of their lives and.who are likely to remain, but are 
precluded from obtaining an affordable college education because they are 
required to pay nonresident tuition rates. 
(2) These pupils have already proven their academic eligibility and merit by being 
accepted into our state's colleges and universities. 

(3) A fair tuition policy for all high school pupils in California ensures access to 
our state's colleges and universities, and thereby increases the state's collective 
productivity and economic growth. 
( 4) This act, as enacted during the 2001-02 Regular Session, allows all persons, 
including undocumented immigrant students who meet the requirements set forth 
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in Section 68130.5 of the Education Code, to be exempt from nonresident tuition 
in California's colleges and universities. 

Section 54045.5 of the title 5 regulations (Register 02, No. 25 (Jun. 21, 2002) p. 335) repeats the 
criteria for resident tuition in Education Code section 68130.5. Subdivision (b) of section 
54045.5 requires students seeking exemptions under this category to "complete a questionnaire 
form prescribed by the Chancellor and furnished by the district of enrollment, verifying 
eligibility for this nonresident tuition exemption" and states that the student may be required to 
provide additional documentation. Subdivision (c) states that any student without lawful 
immigration status who is seeking this exemption, "shall, in the questionnaire described in 
subdivision (b), affirm that he or she has filed an application to legalize his or her immigration 
status, or will file such an application as soon as he or she is eligible to do so." Subdivision (d) 
states that the student has the burden of providing evidence of compliance with the requirements. 
The remaining subdivisions clarify that the section does not modify standards for student 
financial aid, and that a refund is not authorized for tuition paid for terms before January 2002. 

Based on the language in the statute, staff finds that Education Code section 68130.5 (Stats. 
200 I, ch. 814) is a state mandate on a community college to exempt a student (other than a 
nonimmigrant alien within the meaning of paragraph (15) of subsection (a) of Section 1101 of 
title 8 of the United States Code) from paying nonresident tuition ifhe or she meets the 
following criteria: (I) High school attendance in California for three or more years; 
(2) Graduation from a California high school or attainment of the equivalent thereof; 
(3) Registers for or is enrolled in a course offered by any college in the district not earlier than 
the fall semester or quarter of the 2001-02 academic year.79 Staff also finds that section 68130.5 
imposes a new program or higher level of service, since the mandate did not exist before 
Statutes 2001, chapter 814. 80 

Staff further finds that California Code of Regulations, title 5, section 54045.5 (Register 02, 
No. 25 (Jun. 21, 2002) p. 335), constitutes a state mandate on a district to require the applicant 
for the exemption to complete a questionnaire, on a fom1 prescribed by the Chancellor and 
furnished by the district of enrollment, verifying eligibility for this nonresident tuition 
exemption, in which the student in the questionnaire af1inns that he or she has filed an 

79 The regulation states that the student must register for or be enrolled for any tern1 commencing 
on or after January 1, 2002. Although the language of the statute controls the terms of the 
mandate, community colleges would not be eligible for reimbursement before the effective date 
of the statute, should the Commission approve this mandate. 
80 

On September 15, 2008, California's Third District Court of Appeal issued an opini~n on 
section 68130.5 (Stats. 2001, ch. 814). The opinion reverses a lower court's decision to grant a 
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and is 
preempted by federal title 8 U.S.C. sections 1623 and 1621. (Martinez v. Regents of the 
University of California (2008) 166 Cal.App.4th 1121.) The case was remanded back to the trial 
court. If the court ultimately finds that section 68130.5 is invalid, the statute would become 
void. At that point (if the Commission finds that§ 68130.5 is a reimbursable state-mandated 
program) reimbursement for activities under section 68130.5 would end on the date the court's 
decision becomes final. 
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application to legalize his or her immigration status, or will file such an application as soon as he 
or she is eligible to do so (Cal.Code Regs., tit. 5, § 54045.5, subd. (b)). And it is a state mandate 
for the district to weigh the information on the questionnaire in detem1ining the student's 
eligibility for the exemption (Cal.Code Regs., tit. 5, § 54010, subd. (c)). Requiring and weighing 
the questionnaire infom1ation is also a new program or higher level of service for the community 

. college district, since it did not exist prior to the June 2002 regulation. 

Staff finds that the following phrase in subdivision (b) of section 54045.5 is not a state mandate: 
"Any student seeking an exemption under subdivision (a) ... may be required to provide 
documentation in addition to the information required by the questionnaire as necessary to verify 
eligibility for an exemption." Because the regulation does not expressly require the submission 
of additional documentation, it would be required at the discretion of the community college. 
Therefore, requiring to be submitted and weighing any additional documentation to verify 
eligibility for exempting students from nonresident tuition at a community college is not a state 
mandate within the meaning of article XIII B, section 6 of the California Constitution. 

Aside from the statutes and regulations, the Chancellor's Office issued a document, "Revised 
Guidelines and Information on AB540" in May 2002, which was pied in the test claim (hereafter 
Chancellor's document). Staff finds that this document is an "executive order" within the 
meaning of Governn1ent Code section 17516 because it is an "order, plan, requirement, rule, or 
regulation issued by ... any agency, department, board, or commission of state government." 
The Chancellor's docufr1ent explains section 68130.5 of the Education Code and section 54045.5 
of the title 5 regulations, and includes the questionnaire cited in section 54045.5. It also imposes 
the following new requirements not in the statutes or regulations, which are discussed below: 

• If a student is detem1ined eligible for this exemption subsequent to the payment of 
nonresident tuition, the tuition paid must be refunded to the student (p. 2). 

• Individually printed old (questionnaire) fonns must be discarded and replaced with newly 
prescribed (Chancellor's) fonn, in printed materials for Summer 2002 or Fall 2002, 
unless the district's form is part of a major preprinted document such as a Schedule of 
Classes (p. 3). 

• The original certified affidavit and other materials utilized by a district in meeting the 
certification requirements, shall be considered Class I - Pennanent Records, under the 
provisions of title 5 of Section 59023. The Class I records shall be retained indefinitely, 
unless copied or reproduced by photograph, microphotograph or reproduced on film or 
electronically (p. 4). 

Claimant pied the activity of ''obtaining ... additional documentation or evidence, as necessary 
or when the district is in possession of conflicting infommtion, to verify eligibility for the 
exemption." Staff finds that collecting documentation beyond the infonnation in the 
questionnaire is not a state mandate. Section 54045.5 of the title 5 regulation states that the 
student "may be required to provide documentation in addition to the infonnation required by the 
questionnaire." The chancellor's document states that "if the district is in possession of 
conflicting information regarding any aspect of the student eligibility, the district should pursue 
additional verification ... to resolve discrepancies prior to granting this exemption." [p. 3, 
emphasis added.] Because neither the regulation nor the chancellor's document on their face 

50 
02-TC-2 I, Tuition Fee Waivers 

Final Staff Analysis 

e 



requires additional documentation to be provided, staff finds that obtaining it is not mandated by 
the state. 

Claimant, in its February 2009 comments, disagrees and argues that the district "is practically 
compelled to pursue additional verification if it is in possession of conflicting infomiation 
regarding any aspect of student eligibility."81 According to claimant: 

If there is conflicting information on a student's questionnaire that results in the 
district not being able to determine the eligibility of the student, the district would 
be unable to comply with the state mandate that requires the district to weigh the 
questionnaire information properly. The District's decision to grant or deny 
eligibility in the face of conflicting information would be arbitrary and a statutory 
violation. The Chancellor's Document language reinforces this when it states that 
the district should pursue additional verification to resolve discrepancies prior to 
granting this exception. 

Neither the plan language of section 54045.5, subdivision (b), of the title 5 regulation, nor the 
plain language of the Chancellor's document, requires pursuing additional verification. Claimant 
would have staff interpret the "may be required to provide additional documentation (in -
§ 54045.5, subd. (b)), or the "should pursue additional verification" (in the Chancellor's 
document, p. 3) as a new requirement encompassed within the requirement to weigh 
questionnaire information(§ 54010, subd. (b)). Weighing information in a questionnaire does 
not include verifying additional information. Commission staff cannot read a requirement into 
an executive order that is not on its face. 82 Therefore, staff finds that subdivision (b) of section 
54045.5 (Register 02, No. 25 (Jun. 21, 2002) p. 335) and the statement on page 3 of the 
Chancellor's document do not constitute state mandates within the meaning of article Xlll B, 
section 6. 

Paragraph 20 on page 4 of the Chancellor's documents states: 

The original certified affidavit and other materials utilized by a district in meeting 
the certification requirements shall be considered Class 1 - Permanent Records, 
under the provisions of title 5 of Section 5_9023. The Class 1 records shall be 
retained indefinitely, unless copied or reproduced by photograph, 
microphotograph or reproduced on filrn or electronically. It is suggested, for -
audit purposes, that the original documents should be maintained for at least five 
years. 

81 
The California Supreme Court has described practical compulsion as a state-imposed 

substantial penalty (independent of the program funds at issue) on any local entity that declined 
to participate in a given program. Kern High School Dist., supra, 30 Cal.4th 727, 731. Claimant 
describes no state-imposed substantial penalty here, so staff cannot find practical compulsion. 
82 Gillett-Harris-Duranceau & Associates, Inc. v. Kemple (1978) 83 Cal.App.3d 214, 219-220. 
"Rules governing the interpretation of statutes also .apply to interpretation of regulations." 
Diablo Valley College Faculty Senate v. Contra Costa Community College Dist. (2007) 148 
Cal.A pp.4th I 023, 1 03 7. 
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Staff finds, based on the plain language of this paragraph, that retaining indefinitely (as Class 1 
·. Permanent Records) the original ce11ified affidavit and other materials utilized by a district in 
meeting the certification requirements or copying, reproducing them by photograph, micrograph, 
or via film or electronically, is a state mandate. Staff also finds that doing so is a new program 
or higher level of service, since it was not required before the Chancellor's document was issued. 
And although there is a list in subdivision (d) of section 59023 of the title 5 regulations of 
student records comprising Class 1 - Permanent Records, the affidavit and other materials are 
not included, making paragraph 20 a new program or higher level of service. 

The context of the last two sentences in paragraph 20 indicates that "original documents" mean 
those not copied or reproduced on film or electronically. Thus, the Chancellor suggests the 
original documents be maintained for at least five years even if photographic or 
microphotographic reproduction is effected. Retaining these original documents for five years, 
however, is not a state mandate because doing so is a suggestion, according to the plain language 
of the Chancellor's document. 

Paragraph 8 on page 2 of the Chancellor's document states: "If a student is determined eligible 
for this exemption subsequent to the payment of nonresident tuition, the tuition paid must be 
refunded to the student." Staff finds that, based on the language, this is a state mandate. Staff 
also finds that it is a new program or higher level of service to refund the tuition if the student is 
detem1ined eligible for the exemption after he or she has paid nonresident tuition, since it was 
not required before issuance of the Chancellor's document. 

Paragraph 14 on page 3 of the Chancellor's document states that individually printed old 
(questionnaire) forms must be discarded and replaced with newly prescribed (Chancellor's) 
fom1, in printed materials for Summer 2002 or Fall 2002, unless the district's form is part of a 
major preprinted document such as a Schedule of Classes. Staff finds that discarding this old 
form, if necessary, is a state mandated, one-time activity. Staff also finds that doing so is a new 

· program or higher level of service. 

Paragraph 3 8 on page 6 of the Chancellor's document states as follows: 

If a student certifies that all requirements have been n1et and this certification is 
subsequently detennined to be false, the student shall be liable for the repayment 

· of the nonresident tuition that would have been applicable for all relevant terms of · 
attendance. The student may be subjeCt fo disciplinary proceedings per district 
policy. TI1e student self-certification contains a student acknowledgement of this 
potential liability. 

The language of paragraph 38 in the Chancellor's document only states that the student is liable 
for the funds, but does not require the community college to collect them. It also states that the 
student may be subject to disciplinary proceedings per district policy, but does not require the 
community college to conduct any proceedings. It would be local officials who would decide to 
incur the costs. 83 

83 San Diego Unified School Dist, supra, 33 Cal.4th 859, 880. 
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Claimant, in its February 2009 comments on the draft staff analysis, calls the interpretation 
regarding collecting the funds "contradictory" because "the student's liability is only as good as 
the district's ability to collect." According to claimant: 

If the district is not required to collect the funds, then there is no point in holding 
the student liable in the first place because it is very unlikely that the student will 
voluntarily pay the fees without any action on the district's part. The district is 
practically compelled to implement procedures and conduct disciplinary 
proceedings for seeking reimbursement of fee waivers when a student's 
certification is found to be falsified, because otherwise the district would be 
unable to collect the fees to which it is entitled. 

Claimant also cites Education Code section 41020, subdivision (a),84 regarding the district's duty 
of sound fiscal management, arguing that failure to collect fi.mds would violate these principles. 
Claimant states "by creating the districts' entitlement to these funds, the Chancellor's Document 
practically compels the districts to collect them." 

Staff disagrees. As stated above, practical compulsion is "if the state were to impose a 
substantial penalty (independent of the program funds at issue) upon any local entity that 
declined to participate in a given program."85 Claimant describes no state-imposed substantial 
penalty, other than the program funds at issue, for not collecting the funds, so staff cannot find 
practical compulsion to do so. 

Therefore, staff finds that seeking reimbursement from students when the certification is 
determined to be false, or conducting disciplinary proceedings, are not mandated by the state. 
This also means that establishing and implementing policies and procedures regarding seeking 
reimbursement from students for nonresident fees that have been waived when the original 
certification is subsequently determined to be false, as stated by claimant, is not mandated by the 
state. 

Claimant also pied the following activities: 

• 

a 

Participating in surveys conducted by the Chancellor's office concerning students 
receiving exemptions for nonresident tuition, when requested, pursuant to the 
Chancellor's Revised Guidelines and Information dated May 2002, paragraph 40. 

The loss of nonresident tuition fees when students arc classified as residents for tuition 
purposes, pursuant to Education Code Sections 58074, 68075.5, 68076, 68077, 68078(b), 
68082, 68083, 68084, and California Code of Regulations, Section 54045, subdivisions 
(b) and (c). 

84 
Education Code section 41020, subdivision (a), states: "It is the intent of the Legislature to 

encourage sound fiscal management practices among local educational agencies for the most 
efficient and effective use of public funds for the education of children in California by 
strengthening fiscal accountability at the district, county, and state levels." 
85 Kern .High School Dis! ... supra, 30 Cal.4th 727, 731. 
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a The loss of nonresident tuition fees when nonresident students are exempted from the 
payment of nonresident tuition pursuant to Education Code Section 68130.5 and 
California Code of Regulations 54045.5. 

Staff finds that these are not state-mandated activities. Regarding the surveys, the Chancellor's 
document (p. 6, par. 40) states that, "from time to time districts arc asked to participate in such 
research." The language does not indicate that participating in the survey research is required or 
that receiving funds is conditional on it, so staff finds that survey participation is not a state 
mandate. 

The loss of nonresident tuition fees for either classifying students as residents, or exempting 
them from paying nonresident tuition, is also not reimbursable. In County o_f Sonoma v. 
Commission on Stale Mandates ((2000) 84 Cal.App.4th I 264), the challenged legislation reduced 
the amount of property tax revenue to be allocated to counties pursuant to a formula, keeping 
funding for schools stable. The court rejected the county's argument that the reallocation of tax 
revenues constituted a state-mandated cost of a new program, holding that section 6 subvention 
is limited to increases in actual costs. As the County o_(Sonoma court stated, "we cannot extend 
the provisions ofseetion 6 [of article XIII BJ to include concepts such as lost revenue ... some 
actual cost must be demonstrated, and not merely decreases in revenue." (Id. at 1285.) Thus, 
staff finds that loss of nonresident tuition fees is not a reimbursable cost within the meaning of 
article Xlll B, section 6. 

In its February 2009 comments on the draft staff analysis, claimant asserts that the County of 
Sonoma case is not applicable because "the test claim has nothing to do with the legislature's 
power to determine budgets and shift funds which was the dispositive issue of that case. Rather 
than taking away funding previously allocated to the districts, the test claim statutes prohibit the 
districts from imposing fees they were previously permitted to recover." 

Claimant states that districts are required to spend funds to educate the district's students, but are 
restricted from collecting revenues by the test claim statutes and regulations. According to 
claimant: "The tuition fee waivers restrict the ability to raise local revenue without giving the 
ability to turn away these students, therefore the loss of nonresident tt1ition fees is an increased 
cost within the meaning of Article Xlll B, section 6." Claimant also points to Education Code 
section 76000, which it says ''requires admission of qualified residents and pennits the admission 
of nonresidents." Claimant goes on: 

By changing the classification of nonresidents to residents, the test claim statutes 
take away the district's right to tum away these students. As a result, the district 
has an additional burden and obligation to educate these students and must incur 
costs in addition to the loss of revenue from waiving the tuition fee for 
reclassified students. The overall educational services must be maintained for 
nonresidents at a reduced fee. 

Staff disagrees with claimant's interpretation of the County o_f Sonoma case. Staff finds that the 
case applies to the lost revenue in this test claim, and as the court stated, "some actual cost must 
be demonstrated, and not merely decreases in revenue." Therefore, staff finds that the lost 
revenue due to nonresident tuition fees is not reimbursable within the meaning of article Xlll B, 
section 6. 
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Alien students (Cal.Code Regs .. tit. 5. § 54045): In 1986, section 54045 of the title 5 regulations 
(Register 86, No. 10 (Mar. 8, 1986) p. 638.1) was adopted. Subdivision (a) of that section states: 
"An alien not precluded from establishing domicile in the United States by the Immigration and 
Nationality Act (8 U.S.C. 1101, et seq.) shall be eligible to establish residence pursuant to the 
provisions of this subchapter." 

Subdivision (b) of section 54045 provides three scenarios when an alien is precluded from 
establishing domicile in the United States (entered the US illegally,86 entered under a visa 
requiring the alien have a residence outside the US, or entered US under a visa that pem1its entry 
solely for some temporary purpose). Subdivision (c)87 prohibits the alien who is precluded from 
establishing domicile in the United States from being classified as a resident "w1Jess and until he 
or she has taken appropriate steps to obtain a change of status from the Immigration and 
Naturalization Service to a classification which does not preclude establishing domicile, and has 
met the requirements of Sections 54020 - 54024 related to physical presence and the intent to 
make California home for other than a temporary purpose." 

Before section 54045 was adopted, Statutes 1983, chapter 680, enacted Education Code section 
68062, subdivision (h), (not pied by claimant,·so·staffmakes no findings on it), which authorized 
aliens to establish residem:e unless precluded by the Immigration and Nationality Act from 
establishing domicile in the United States (Ed. Code, § 68082, subds. (h) & (i)). The 
constitutionality of subdivision (h) of section 6808288 was upheld by the Second District Court of 
Appeal, which provided the following background: 

By law, California's public colleges and universities charge lower tuition for 
California residents than for nonresidents. (See Ed. Code, §§ 68050-68051.) At 
one time, students who were not United States citizens were classified by statute 
as nonresidents unless they were "lawfully admitted to the United States for 
permanent residence in accordance with all applicable laws of the United States." 
(Fom1er Ed. Code,§§ 68076-68077, repealed 1983.) 

In 1982, however, in a suit by alien University of Maryland students whose 
parents were admitted lo this country as employees of official international 
organizations, the Supreme Court of the United States ruled that when federal 
immigration law authorizes a particular classification ofnonimmigrant aliens to 
establish domicile in the United States, a state university is precluded, under the 
supremacy clause, from refusing to regard them as residents. (Toll v. Moreno 
(1982) 458 U.S. I [73 L.Ed.2d 563, 102 S.Ct. 2977].) 

Accordingly, in 1983 our Legislature amended the Education Code to eliminate 
the requirement that alien students seeking the benefits of resident tuition must . 
show they were lawfully admitted for permanent residence. (Stats. 1983, ch. 680, 

86 
Entering the U.S. illegally was added by Register 92, No. 4 (Jan. 24, 1992) page 336. 

87 Subdivision (c) was added by Register 95, Nos. 19-20 (May 19, 1995) page 335. 

R
8 

Subdivision (h) of section 68082, states: "An alien, including an unmarried minor alien, may 
establish his or her residence, unless precluded by the Immigration and Nationality Act (8 U.S.C. 
1101, et seq.) from establishing domicile in the United States." 
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§ 1, p. 2636.) A new rule was substituted: an alien student may be classified as a 
resident for tuition purposes "unless precluded by the Immigration and 
Nationality Act (8 U.S.C. 1101, et seq.) from establishing domicile in the United 
States." (Ed. Code, § 68062, subd. (h).) 

The Chancellor of the California State University asked the Attorney General · 
whether, under this new statute, "undocumented aliens"-i.e., ·noncitizens who lack 
valid visas, having entered or remained in the United States in violation of federal 
immigration law-are precluded from qualifying as California residents for tuition 
purposes. In June 1984 the Attorney General published his fonnal opinion that 
undocumented aliens are, under the statute, considered nonresidents. (67 Ops. 
Cal.Atty. Gen. 241 ( 1984 ). )89 

Jn addition to declaring Education Code section 68062, subdivision (h), to be constitutional, the 
Second District Court of Appeal opinion attached the June 1984 Attorney General opinion, 
which concluded that this section allowing alien students to be classified as residents for tuition 
purposes unless precluded from doing so by the Immigration and Nationality Act, "was intended 
only to implement federal law as declared by the United States Supreme Court in Toll v. Moreno, . 
supra, 458 U.S. 1, and was not intended to encompass undocumented or illegal aliens."90 

Staff finds that subdivisions (b) and (c) of section 54045 of the title 5 regulations (Register 
95, No. 19-20 (May 19, 1995) p. 335) are state mandates. Subdivision (b) provides: 

An alien is precluded from establishing domicile in the United States ifthe alien: 
(1) entered the United-States illegally (undocumented aliens); (2) entered the 
United States under a visa which requires that the alien have a residence outside 
of the United States; or (3) entered the United States under a visa which permits 
entry solely for some temporary purpose. 

Read in conjunction with section 54010, subdivisions (c) and (d), that require the district to 
require applicants to supply information as specified and for the district to weigh it, staff finds 
that section 54045, subdivision (b), of the title 5 regulations (Register 86, No. JO (Mar. 8, 1986) 
p. 638. l) is a_state mandate for a community college district to require a student alien to supply 
information on whether he or she is precluded from establishing domicile, as specified, and for 

. the district to weigh the infornrntion. .. . . 

Subdivision (c) of section 54045 of the title 5 regulations (Register 95, No. 19-20 
(May 19, 1995) p. 335) states: 

An alien described in paragraph (b) shall not be classified as a resident unless and 
until he or she has taken appropriate steps to obtain a change of status from the 
Immigration and Naturalization Service to a classification which does not 
preclude establishing domicile, and has met the requirements of Sections 54020-

89 Regents of the University of California v. Bradford (1990) 225 Cal.App.3d 972, 975-976. 

90 67 Opinions of the California Attorney General 241 ( 1984). The Opinion also concluded that 
section 68062, subdivision (h), does not permit undocumented or illegal aliens to acquire 

residence for tuition purposes. 
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54024 related to physical presence and the intent to make California home for 
other than a temporary purpose. 

Based on the plain language of this regulation, staff finds that it is a state mandate for a 
community college district to determine whether a student who is an alien has: (1) taken 
appropriate steps to obtain a change of status with the Immigration and Naturalization Service to· 
a classification which does not preclude establishing domicile, and (2) met the residence 
requirements of Sections 54020-54024 related to physical presence and the intent to make 
California home for other than a temporary purpose. 

Both of these sections go beyond federal law or court mandate, both of which would preclude 
reimbursement under Government Code section 17556. The holding of the United States 
Supreme Court in Toll v. Moreno, supra, 458 U.S. 1, was that when federal inunigration law 
authorizes a particular classification of nonimmigrant aliens to establish domicile in the United 
States, a state university is precluded, under the supremacy clause, from refusing to regard them 
as residents.9 1 Neither this decision nor federal law requires students to submit information 
regarding residence or domicile. 

The next issue i~· whetlier these activities are a new program or higher level of service:: Prior law 
did not preclude an alien from establishing domicile in the United States under specified 
circumstances. Fom1er Education Code. sections 22855 and 22856 (Stats. 1972, ch. 1100) stated: 

22855. A student who is an adult alien shall be entitled to resident classification if 
he has been lawfully admitted to the United States for permanent residence in 
accordance with all applicable laws of the United States; provided, that he has had 
residence in the state for more than one year after such admission prior to the 
residence determination date for the semester, quarter or tem1 for which he 
proposes to attend an institution. 

22856. A student who is a minor alien shall be entitled to resident classification if 
both he and his parent have been lawfully admitted to the United States for 
permanent residence in accordance with all applicable laws of the United States; 
provided, that he _parent has had residence in the state for more than one year after 
such admission prior to the residence detem1ination date for the semester, quarter 
or term for which he proposes to attend an institution. · · 

Fonner sections 54034 and 54035 of the title 5 regulations (Register 73, No. 26 (Jun. 30, 1973) 
p. 638) stated: 

54034. Adult Aliens. An adult alien lawfully admitted to the United States for 
pemmncnt residence and having residence in this state for more than one year and 
claiming residence immediately prior to the residence determination date and 
claiming residence for tuition purposes shall show his or her immigrant visa to the 
admissions officer at the time of classification. 

54035. Minor Aliens. A minor alien claiming residence for tuition purposes shall 
be required at the time of classification to show his or her inunigrant visa, his or 
her parents' immigrant visa and evidence that the parent has had pemmnent 

91 
Regents of the University ofCal!fornia v. Bradford, supra, 225 Cal.App.3d 972, 975. 
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residence in the state for more than one year after admission of the pem1anent 
residence prior to the residence determination date. 

Because it was not required under prior law, staff finds that section 54045, subdivision (b), of the 
title 5 regulations (Register 86, No. I 0 (Mar. 8, 1986) p. 638.1) is a state-mandated new program 
or higher level of service for a community college district to require a student alien to supply, 
and for the district to weigh, infonnation on whether the student is precluded from establishing 
domicile. An alien is precluded from establishing domicile in the United States if the alien: (1) 
entered the United States illegally; (2) entered the United States under a visa requiring that the 
alien have a residence outside the United States; or (3) entered the United States under a visa that 
permits entry solely for some temporary purpose. (Cal.Code Regs, tit. 5, § 54045, subd. (b).)92 

Staff also finds that, because it was not required under prior law, subdivision (c) of section 54045 
(Register 86, No. 10 (Mar. 8, 1986) p. 638.1) is a state-mandated new program or higher level of 
service for a community college district to determine, for an alien who is precluded from 
establishing domicile in the United States pursuant to subdivision (b) of section 54045 of the title 
5 regulations, whether that alien has (l), taken appropriate steps to obtain a change of status with 
the Im.'11igration and Naturalization Service9.3 to a classification which does not preclude · · ' 
establishing domicile, and (2) met the residence requirements of sections 54020-5402494 of the 

92 Register 86, No. 10 (Mar. 8, 1986) p. 638.1.; Register 91, No. 23 (April 5, 1991) p. 336; 
Register 92, No. 4 (Jan. 24, 1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335. 
93 The current name of this government agency is U.S. Citizenship and Immigration Services. 
See< http://www.uscis.gov> as of May 8, 2008. 
94 As described above, section 54020 requires "to establish a residence, it is necessary that there 
be a union of act and intent. To establish residence, a person capable of establishing residence in 
California must couple his or her physical presence in California with objective evidence that the 
physical presence is with the intent to make California the home for other than a temporary 
purpose." 

Section 54022 states: 

(a) A person capable of establishing residence in California must be physically 
present in California for one year prior to the residence determination date to be 
classified as a resident student. 

(b) A temporary absence for business, education or pleasure will not result in loss 
of California residence if, during the absence, the person always intended-to 
return to California and did nothing inconsistent with that intent. 

(c)Physica\ presence within the state solely for educational purposes does not 
constitute establishing California residence regardless of the length of that 
presence." 

Section 54024 states: 
(a) Intent to make California the home for other than a temporary purpose may be 
manifested in many ways. No one factor is controlling. 

(b) A student who is 19 years of age or over, and who has maintained a horn~ in 
California continuously for the last two years shall be presumed to have the mtent 
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title 5 regulations related to physical presence and the intent to make California home for other 
than a temporary purpose. (Cal.Code Regs, tit. 5, § 54045, subd. (c).)

95 

E. Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks 

Section 68 J 21, added by Statutes 2002, chapter 450, states: 

(a) Notwithstanding any other provision of Jaw, no mandatory systemwide fees or 
tuition of any kind shall be required or collected by the Regents of the University 
of California or the Trustees of the California State University, from a student 
who is in an undergraduate program and who is the surviving dependent of any 
individual killed in the September 11, 2001, terrorist attacks on the World Trade 
Center in New York City, the Pentagon building in Washington, D.C., or the 
crash of United Airlines Flight 93 in southwestern Pennsylvania, if he or she 
meets the financial need requirements set forth in Section 694 32. 7 for the Cal 
Grant A Program and either of the following apply: 

(1) The surviving dependent was a resident of California on 
September 1 J, 200 I. 
· (2) The individual killed in the attacks vvas a resident of California on 

September 11, 200 I. 

(b) (1) The California Victim Compensation and Government Claims Board shall 
identify all persons who are eligible for tuition and fee waivers pursuant to this 
section or subdivision G) of Section 76300.96 That board shall notify these 

to make California the home for other than a temporary purpose unless the student 
has engaged in any of the activities listed in subdivision (f). 

(c) A student who is under 19 years of age shall be presumed to have the intent to 
make California the home for other than a temporary purpose if both the student 
and his or her parent have maintained a home in California continuously for the 
last two years unless the student has evidenced a contrary intent by having 
engaged in any of the activities listed in subdivision (f). 

(d) A student who does not meet the requirements of subdivision (b) or 
subdivision (c) shall be required to provide evidence of intent to make California 
the home for other than a temporary purpose as specified in subdivision (e). 

[Subdivision (e) lists 12 objective manifestations of intent to establish California 
residence. Subdivision (f) lists 4 acts of conduct inconsistent with a claim of 
California residence.] 

95 Register 95, Nos. 19-20 (May 19, 1995) p. 335; Register 91, No. 23 (April 5, 1991) p. 336; 
Register 92, No. 4 (Jan. 24, 1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335. 
96 Section 76300, subdivision (j): The fee requirements of this section shall be waived for any 
student in an undergraduate program, including a student who has previously graduated from 
another undergraduate or graduate program, who is the dependent of any individual killed in the 
September 11, 2001, te1rnrist attacks on the World Trade Center and the Pentagon or the crash of 
United Airlines Flight 93 in southwestern Pennsylvania, if that dependent meets the financial 
need requirements set forth in Section 69432.7 for the Cal Grant A Program and either of the 
following applies: 
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persons or, in the case of minors, the parents or guardians of these persons, of 
their eligibility for tuition and fee waivers under these provisions. This 
notification shall be in writing, and shall be received by all of the appropriate 
persons no later than July 1, 2003. 

(2) The Trustees of ... the governing board of each community college district 
in the state shall waive tuition and fees, as specified in this section and in 
subdivision (j) of Section 76300, for any person who can demonstrate eligibility. 
If requested by the California State University, the University of California, 
Hastings College of the Law, or a California Community College, the California 
Victim Compensation and Government Claims Board. on a case-by-case basis, 
shall confirm the eligibility of persons requesting the waiver of tuition and fees. as 
provided for in this section. 

(1) The dependent was a resident of California on September 11, 200 I . 
(2) The individual killed in the attacks was a resident of California on September 11, 200 I. 

(k) A determination of whether a person is a resident of California on September 11, 2001, for 
purposes of subdivision (j) shall be based on the criteria set forth in Chapter 1 (commencing with 
Section 68000) of Part 41 for detern1ining nonresident and resident tuition. 

(I) (I) "Dependent," for purposes of subdivision (j), is a person who, because of his or her 
relationship to an individual killed as a result of injuries sustained during the terrorist attacks of 
September 11, 2001, qualifies for compensation under the federal September 11th Victim 
Compensation Fund of2001 (Title IV (commencing with Section 401) of Public Law 107-42). 

(2) A dependent who is the surviving spouse of an individual killed in the terrorist attacks of 
September 11, 2001, is entitled to the waivers provided in this section until January 1, 2013. 

(3) A dependent who is the surviving child, natural or adopted, of an individual killed in the 
te1TOrist attacks of September 11, 200 I, is entitled to the waivers under subdivision (j) until that 
person attains the age of 30 years. 

(4) A dependent of an individual killed in the terrorist attacks of September 11, 2001, who is 
determined to be eligible by the California Victim Compensation and Government Claims 
Board, is also entitled to the waivers provided in this section until January I, 2013. 

(m) (1) It is the intent of the Legislature that sufficient funds be provided to support the 
provision of a fee waiver for every student who demonstrates eligibility pursuant to subdivisions 
(g) to (j), inclusive. 

(2) From hinds provided in the annual Budget Act, the board of governors shall allocate to 
community college districts, pursuant to this subdivision, an an10unt equal to 2 percent of the 
fees waived pursuant to subdivisions (g) to (j), inclusive. From funds provided in the annual 
Budget Act, the board of governors shall allocate to community college districts, pursuant to this 
subdivision, an amount equal to ninety-one cents ($0.91) per credit unit waived pursuant to 
subdivisions (g) to (j), inclusive, for determ.ination of financial need and delivery of student 
financial aid services, on the basis of the number of students for whom fees are waived. Funds 
allocated to a community college district for determination of financial need and delivery of 
student financial aid services shall supplement, and shall not supplant, the level of funds 
allocated for the administration of student financial aid progra111s during the 1992-93 fiscal year. 
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( c) A determination of whether a person is a resident of California on September 
I I, 2001, shall be based on the criteria set forth in this chapter for determining 
nonresident and resident tuition. 

(d) (I) "Dependent," for purposes of this section, is a person who, because of his 
or her relationship to an individual killed as a result of injuries sustained during 
the terrorist attacks of September 11, 200 I, qualifies for compensation under the 
federal September I Ith Victim Compensation Fund of2001 (Title IV 
(commencing with Section 401) of Public Law I 07-42). 

(2) A dependent who is the surviving spouse of an individual killed in the 
terrorist attacks of September 11, 2001, is entitled to the waivers provided in this 
section until January I, 2013. 

(3) A dependent who is the surviving child, natural or adopted, of an individual 
killed in the terrorist attacks of September 1 I, 2001, is entitled to the waivers 
under this section until that person obtains the age of 30 years. 

( 4) A dependent of an individual killed in the terrorist attacks of 
September 11, 2001, who is detcm1ined to be eligible by the California Victim 
Compensation and Government Claims Board, is also entitled to the waivers 
provided in this section until January I, 2013. [Emphasis added.] 

Subdivision (b)(2) of section 68121 (Stats. 2002, ch. 450) requires community colleges to waive 
tuition and fees for dependents of the victims of the 9/11 terrorist attacks. Because doing so was 
not required before Statutes 2002, chapter 450, staff finds that section 68121, subdivision (b)(2) 
is a state-mandated new program or higher level of service for a community college to waive 
mandatory system wide fees or tuition of any kind for a student in an undergraduate program who 
is the surviving dependent (as defined)97 of any individual killed in the September 11, 2001, 
terrorist attacks on the World Trade Center in New York City, the Pentagon building in 
Washington, D.C., or the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the 
student is detennined eligible by the California Victim Compensation and Government Claims 
Board. The waiver lasts until January 1, 2013, unless the dependent is the surviving child, 
natural or adopted, of a~· individual killed in the terrorist attacks of Septernber 11, 200 I, in which 
case the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code, 
§ 6812 l, Stats. 2002, ch. 450). 

Determining eligibility (including financial need and residence) for the waiver of "all 
systemwide fees or tuition of any kind" is the responsibility of the California Victim 
Compensation and Government Claims Board (VCGCB), not the community college districts. 
According to subdivision (b)(2) of section 68121, confirmation of the student's eligibility is 
made by the VCGCB "if requested by ... a California Community College." Thus, the plain 
language of subdivision (b)(2) indicates that the college's confirmation of the student's eligibility 

. 
97 '"Dependent,' for purposes of the section, is a person who, because of his or her relationship to 
an individual killed as a result of injuries sustained during the terrorist attacks of 
September 11, 200 I, qualifies for compensation under the federal September 1 lth Victim 
Compensation Fund of2001 (Title IV (commencing with Section 401) of Public Law 107-42)." 
(§ 68121, subd. (d)(l).) 
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is authorized but not required. Therefore, staff finds that confimmtion of the student's eligibility 
for the waiver is not a state mandate. The Board of Governor's Fee Waiver Application requires 
applicants to submit eligibility documentation received from the VCGCB.98 

F. Notifying Students of Classification Decision and Appeal Procedure 

Notification and appeal of classification decision (Cal.Code Regs .. tit. 5. § 54060): Jn the title 5 
regulations, section 54060, subdivision (a), (added by Register 82, No. 48 (Nov. 27, 1982) 
p. 638.2) states: 

A community college district shall notify each student of the student's residence 
classification not later than fourteen (14) calendar days after the beginning of the 
session for which the student has applied, or fourteen ( 14) calendar days after the 
student's application for admission, whichever is later. 

According to subdivision (b), "Any student, following a decision on residence classification by 
the college, may make written appeal of that decision. Each communitv college shall establish 
procedures for apQeals ofresidence classifications." [Emphasis added.] 

· : Subdi\1ision ( c) states that the Chancellor "will advise fommuniry college districts on issues in 
residence classification" and states that "the student shall have no right of appeal [residence 
classification] to the Chancellor or Board of Governors." 

Education Code section 68044 states that the State Board of Governors "shall adopt rules and 
regulations for determining a student's classification and for establishing procedures for review 
and appeal of that classification." [Emphasis added.] 

Pre-1975 law (Cal. Code Regs., tit. 5, § 54060; Register 73, No. 26 (Jun. 30, 1973) p. 638.1) did 
not require notifying each student of his or her resident classification outside the context of an 
appeal. 

Therefore, staff finds that it is a state-mandated new program or higher level of service for the 
community college to notify a student of his or her residence classification not later than fourteen 
( 14) calendar days after the beginning of the session for which the student has applied, or 
fourteen (14) calendar days after the student's application for admission, whichever is later. 
(Cal. Code Regs., tit; 5, § 54060, subd. (a).)99 

· . · . 

The 1973 regulations gave students the right to appeal a residence classification (Cal. Code 
Regs., tit. 5, § 54060; Register 73, No. 26 (Jun. 30, 1973) p. 638.1) but did not require 
establishing procedures for appeals of residence classification, so staff finds that section 54060, 
subdivision (b ), 100 is a state-mandated new program or higher level of service for community 

98 For example, see the 2004-2005 Board of Governors Fee Waiver Application at 
<http://www.cccco.edu/LinkClick.aspx?fileticket=RvsAIDfijE4%3d&tabid=678&mid =1866> 
as of May 12, 2008. 
99 Register 82, No. 48 (Nov. 27, 1982) p. 638.2; Register 91, No. 23 (Jun. 7, 1991) p. 336; 
Register 95, No. 19 (May 19, 1995) p. 336. 
100 Register 82, No. 48 (Nov. 27, 1982) p.638.2; Register 91, No. 23 (Jun. 7, 1991) p. 337; 
Register 95, No. 19 (May 19, 1995) p. 336. 
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colleges to establish procedures for appeals of residence classifications. (Register 82, No. 48 
(Nov. 27, 1982) p. 638.2; Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 (May 
19, 1995) p. 336.) 

II. Do the test claim statutes and executive order (found to be a state-mandated new 
program or higher level of service) impose costs mandated by the state within the 
meaning of Government Code section 17514 and 17556? 

The final issue is whether the test claim statutes and executive orders that were found to be a 
state-mandated new program or higher level of service, as discus.sed above (also see pp. 65-73), 
impose costs mandated by the state, 101 and whether any statutory exceptions listed in 
Government Code section 17556 apply to the claim. Government Code section 17514 defines 
"cost mandated by the state" as follows: 

[A)ny increased costs which a local agency or school district is required to incur 
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or 
any executive order implementing any statute enacted on or after January 1, 1975, 
which mandates a new program or higher level of service of an existing program 
\vi thin the meaning of Section 6 of Article XIII B of the California Constitutioii .. 

In the test claim declaration, 102 claimant Contra Costa Community College District estimates that 
it has incurred "$1000 or more, in staffing and other costs in excess of any funding provided to 
school districts and the state for the period from July 1, 2001, through June 20, 2002, to 
implement these new duties mandated by the state for which the school district has not been 
reimbursed by any federal, state, or local government agency, and for which it cannot otherwise 
obtain reimbursement." 

The next issue is whether allocating funds for fees waived for surviving victims of the 9/11 
terrorist attacks (in §_76300, subd. (m), Stats. 2002, ch. 405) is subject to Government Code 
section 17556, subdivision (e), which prohibits the Commission from finding "costs mandated by 
the state" if: 

The statute, executive order, or an appropriation in a Budget Act or other bill 
provides for offsetting savings to local agencies or school districts that result in no 
net costs to the local agencies or school districts, or includes additional revenue 
that was specifically intended to fund the costs of the state mandate in an amount 
sufficient to fund the cost of the state mandate. 

Surviving dependents of victims of9/11 terrorist attacks: Section 76300, subdivision (m)(2), was 
amended by Statutes 2002, chapter 450, 103 the san1e chapter that added section 68121 regarding 
·surviving dependents of victims of the 9/11 ten'orist attacks. Subdivision (m)(2) of section. 
76300 was amended to add the following underlined text: 

101 Lucia Mar, supra, 44 Cal.3d 830, 835; Government Code section 17514. 
102 

Test Claim 02-TC-21, Exh.ibit I, Declaration of Jeanette Moore, May 7, 2003. 
103 

Statutes 2002, chapter 450 was pied by claimant except for the portion an1ending Education 
Code section 76300. Staff makes no finding on section 76300. 
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(2) From funds provided in the annual Budget Act, the board of governors shall 
allocate to community college districts, pursuant to this subdivision, an amount 
equal to 2 percent of the fees waived pursuant to subdivisions (g) to (j) inclusive. 
From funds provided in the arurnal Budget Act, the board of governors shall 
allocate to community college districts, pursuant to this subdivision, an amount 
equal to ninety-one cents ($0.91) per credit unit waived pursuant to subdivisions 
(g) to (j) inclusive. for detennination of financial need and delivery of student 
financial aid services, on the basis of the number of students for whom fees are 
waived. Funds allocated to a community college district shall supplement, and 
shall not supplant, the level of funds allocated for the administration of student 
financial aid programs during the 1992-93 fiscal year. 

The issue concerns subdivision (j) of section 76300 (added by Stats. 2002, ch. 450), which states: 

The fee requirements of this section shall be waived for any student in an 
undergraduate program, including a student who has previously graduated from 
another undergraduate or graduate program, who is the dependent of any 
individual killed in the September 11, 2001, terrorist attacks on the World Trade 
Center in New York City, the Pentagon building in Washington, DC, or the crash 
of United Airlines Flight 93 in southwestern Pennsylvania, if he or she meets the 
financial need requirements set forth in Section 69432. 7 for the Cal Grant A 
Program and either of the following apply: (1) The dependent was a resident of 
California on September 11, 2001. (2) The individual killed in the attacks was a 
resident of California on September 11, 200 I. 

According to subdivisions (j) and (m)(2) of section 76300, the Legislature requires
104 

two 
percent of the fees waived for dependents of victims of the 9/11 attacks to be allocated to 
community college districts. And the Legislature requires ninety-one cents ($0.91) per credit 
unit waived to also be allocated to community college districts "for determination of financial 
need and delivery of student financial aid services, on the basis of the number of students for 
whom fees are waived." 

Staff finds no evidence in the record or the test claim statutes. or in the 2002-03 State 
Budget Act, 105 or subsequent budget acts, 106 that an appropriation for tuition fee waivers 

104 Education Code section 75: '"Shall' is mandatory and 'may' is pern1issive." 
105 The 2002-2003 Budget (Stats. 2002, ch. 379) states as follows (in 6870-101-1001, Schedule 
(1), Provision (2)): "Of the funds appropriated in Schedule (1), Apportio1m1ents, up to $100,000 
is for a maintenance allowance, pursuant to regulations adopted by the board of governors. Up to 
$500,000 is to reimburse colleges for the costs of federal aid repayments related to assessed fees 
for fee waiver recipients. This reimbursement only applies to students who completely withdraw 
from college before the census date." 
106 The 2003-2004 Budget Act (Stats. 2003, ch. 157) states as follows in 6870-101-1001, 
Provision (7): "Notwithstanding Section 76300 of the Education Code, or any other provision of 
Jaw, if the funds appropriated in Schedule (5) [Student Financial Aid Administration] are 
insufficient to fund all claims, the chancellor shall prorate available fonds to each district." 
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for dependents of victims of the 911 l terrorist attacks, resulted in "no net costs to the ... 
districts, or includes additional revenue that was specifically intended to fund the costs of 
the state mandate in an amount sufficient to fund the cost of the state mandate"

107 

Therefore, staff finds that Government Code section 17556, subdivision (e), does not 
preclude reimbursement for this activity, and that Education Code section 68121 (the 
provision waiving mandatory systemwide fees or tuition for surviving dependents of the 
9/11 terrorist at1acks) imposes costs mandated by the state within the meaning of 
Government Code section 17514. 

Should the Commission approve this analysis, the allocations in subdivision (m) of section 
76300 may be considered as offsetting revcnue 108 for waiving tuition and fees pursuant to 
Education Code section 68121. 109 

In sum, staff finds that there arc costs mandated by the state within the meaning of Government 
Code sections 1 7514 and 17556 for the activities found to be state-mandated new programs or 
higher levels of service, as discussed above and listed below. 

CONCLUSION 

For the reasons discussed above, staff finds that the test claim statutes, regulations, and executive 
order (found above to be a state-mandated new program or higher level of service) impose a 
reimbursable state-mandated program within the meaning of article XIII B, section 6 of the 
California Constitution and Government Code section 17514 for community college districts to 
be reimbursed for the following: 

District Governing Board Rules and Regulations on Nonresident Tuition 

• Adopt rules and regulations relating to the method of calculation of the amount of 
nonresident tuition, the method of payment, and the method and amount of refund 
(Ed. Code,§ 68051, Stats. 1990, ch. 1372). 

Determining Residence Classification 

• Require applicant to supplv, and district to weigh, the residence determination factors: 
Require applicants to supply, and for the district to weigh, the following information to 

The 2004-2005 Budget Act (Stats. 2004, ch. 208) states as follows in 6870-101-1001, Provision 
11 (a): Of the funds appropriated in Schedule (5),[Student Financial Aid Administration] not less 
than $10,338,000 is available to reimburse community college districts for the provision of 
Board of Governors of the California Community Colleges fee waiver·awards. 
107 Government Code section 17556, subdivision (e). 
108 California Code of Regulations, title 2, section 1183. I, subdivision (a)(7) requires the 
parameters and guidelines to contain "Identification of: (i) dedicated state and federal funds 
appropriated for this program." 
109 "The waiver lasts until January I, 2013, unless the dependent is the surviving child, natural or 
adopted, of an individual killed in the terrorist attacks of September 11, 200 I, in which case the 
tuition and fees are waived until the person obtains the age of 30 years." (Ed. Code, § 68121, 
Stats. 2002, ch. 450.) 
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determine the student's residence classification (Cal. Code Regs., tit. 5, § 54024, subd. 
(e)).1 JO 

o Ownership of residential property 

o Registering to vote in California 

o Active membership in service or social clubs. 

o Being the petitioner for a divorce in California. 

Require a student to supply, and for the district to weigh, information regarding whether the 
student or the parents of a minor student who relinquished California residence after moving 
from the state has reestablished residence by one full year of physical presence coupled with 
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register 82, 
No. 48 (Nov. 27, 1982) p. 637.) 

Residence classification guestionnaires: To revise the residence questionnaire based on a 
sample residence questionnaire provided by the Chancellor's Office (a one-time activity). 

To require the student to supply, and for the district to weigh, the following infonnation in a 
residence questionnaire to detern1ine the student's residence classification: 

o Where the student has maintained his or her home for the last two years and 
whether the student has engaged in any activity listed in subdivision (f) of section 
54024 of the title 5 regulations, i.e., has maintained voter registration in another 
state and voted in another state; was a petitioner for a divorce in another state, as 
attended an out-of-state institution as a resident of that other state; has declared 
nonresidence for state income tax purposes. 

o For each student under 19 years of age, consideration of where the parent has 
lived for the last two years and where the parent has engaged in any activity listed 
in subsection (f) of section 54024 of the title 5 regulations. 

o If the student, or the student's parent if the student is under age 19, has either maintained 
a home outside of California at any time during the last two years, or has engaged in any 
activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall 
be asked for additional evidence of intent to reside in California such as that identified in 
subsection (e) of section 54024. 111 (Cal.Code Regs., tit. 5, § 54012, subds. (b), (c) & 
(d).)112 

110 Register 82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (April 5, 1991) p. 334, Register 95, 
No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333. 
111 Section 54024, subdivision (e), of the title 5 regulations states: "Objective manifestations of 
intent to establish California residence include but are not limited to: (1) Ownership of 
residential property or continuous occupancy of rented or leased property in California. 
(2) Registering to vote and voting in California. (3) Licensing from California for professional 
practice. ( 4) Active membership in service or social clubs. (5) Presence of spouse, children or 
other close relatives in the state. (6) Showing California as home address on federal income tax 
form. (7) Payment of California state income tax as a resident. (8) Possessing California motor 
vehicle license plates. (9) Possessing a California driver's license. (10) Maintaining pern1anent 
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• financial independence: Detem1ine whether the student is financially independent or 
dependent, in accordance with Education Code section 68044, when a student is seeking 
reclassification as a resident who was classified as a nonresident in the preceding term. 
(Cal. Code Regs., tit. 5, § 54032, subd (a).) 113 

Determine whether the student seeking reclassification as a resident who was classified as a 
nonresident in the preceding term is financially dependent or independent, by requiring the 
student to supply, and the district to weigh; information on whether the student (I) has not 
and will not be claimed as an exemption for state and federal tax purposes by his or her 
parent in the calendar year the reclassification application is made and in any of the three 
calendar years prior to the reclassification application, (2) has not and will not receive more 
than seven hundred fifty dollars ($750) per year in financial assistance from his or her parent 
in the calendar year the reclassification application is made and in any of the three calendar 
years prior to the reclassification application, and (3) has not lived and will not live for more 
than six weeks in the home of his or her parent during the calendar year the reclassification 
application is made and in any of the three calendar years prior to the reclassification 
application. (Ed. Code, § 68044, subds. (a), (b) & ( c ); Stats. 1981, ch. 102, Stats. 1982, 
ch. 1070.) 

Nonresident Tuition Fee 

• Provide nonresident students with notice of nonresident tuition fee charges during the spring 
term before the fall term in which the change will take effect, and to consider nonresident 
tuition fees of public community colleges in other states in determining nonresident tuition 
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable. 
(Ed. Code,§ 76140, subd. (d), Stats. 1989, ch. 985.) 

Exceptions to Determination of Non residence 

• 

The following are entitled to resident tuition or are exempted from paying nonresident 
tuition: 

Dej'.lendent of member of am1ed forces: Classify as residents for the purpose of determining 
the amount of tuition and fees those dependents (defined as a natural or adopted child, 
stepchild, or spouse who is a dependent ofa member of the am1ed forces) of military 
personnel who retire from active duty after the residence determination date until the student 
dependent has resided in the state the minimum time necessary to become a resident. 
(Ed. Code, § 68074, Stats. 1980, ch. 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.) 

military address or home of record in California while in armed forces. (11) Establishing and 
maintaining active California bank accounts. (12) Being the petitioner for a divorce in 
California." 
112 

Register 82, No. 48 (Nov. 27, 1982) pp. 635-636; Register 91, No. 23 (April 5, 1991) p. 334; · 
Register 95, No. 19 (May 19, 1995) p. 333. 
113 

Register 82, No. 48 (Nov. 27, 1982) p. 637: Register 91, No. 23 (April 5, 1991) p. 335; 
Register 95, No. 19 (May 19, 1995) p. 334. 
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Require applicants claiming residence status pursuant to section 68074 of the Education 
Code (dependent member of the mmed forces) to supply, and for the district to weigh, the 
following documentation in determining the applicant's residence: 

o A statement from the military person's commanding officer or personnel officer that: 
(!)the military person's duty station is in California on active duty as.ofthe residence 
determination date; or (2) that the military person is outside of California on active duty 
after havihg been transferred im1ilediately and directly from a California duty station after 
the residence detem1ination date; or (3) that the military person has, after the residence 
determination date, retired as an active member of the armed forces of the United States. 

o A statement that the student who qualifies for resident classification as a natural or 
adopted child or stepchild is a dependent of the military person for m1 exemption on 
federal taxes (Cal.Code. Regs., tit. 5, § 54041 ). 114 

· 

• Member of am1ed forces after discharge: Classify as a resident a student who was a member 
of the armed forces of the United States stationed in California on active duty for more than 
one year immediately prior to being discharged from the armed forces, for the length of time 
he or she lives in California after being discharged up to the minimum time necessary to··· 
become a resident (Ed. Code, § 68075.5, Stats. 1995, ch. 389). 

m Dependent of California resident for more than one vear: Classify as a resident a student who 
(a) has not been an adult resident of California for more than one year and (b) is either the 
dependent child of a California resident who has had residence in California for more than 
one year prior to the residence determination date, or has a parent who has both contributed 
court-ordered support for the student on a continuous basis 311d has been a California resident 
for a minimum of one year. This exception shall continue until the student has resided in the 
state the minimum time necessary to become a resident, so long as continuous attendance is 
maintained at a community college (Ed. Code, § 68076, Stats. 1988, ch. 753, Stats. 1991, 
ch. 455, Stats. 1993, ch. 8). 

• Graduate of Bureau of Indian Affairs school: Classify a student as a resident if he or she has 
graduated_ from any school located in California that is operated by the United States Bureau 
oflndian Affairs, so long as continuous attendance is maintained by the student at a 
community college (Ed. Code,§ 68077, Stats: 1989, ch. 424, Stats. 1993, ch~ 8). 

a Student holding emergency permit or public school credential: Classify as a resident a 
student who holds a valid emergency permit authorizing service in the public schools of this 
state, who is employed by a school district in a full-time position requiring certification 
qualifications for the academic year in which the student enrolls at an institution in courses 
necessary to fulfill teacher credential requirements. This classification is only for the 
purposes of detem1ining the amount of tuition and fees for no more than one year. 
(Ed. Code,§ 68078, subd. (b), Stats. 2000, ch. 949). 

For students claiming residency status pursuant to section 68078 of the Education Code, 
require the student to supply, and for the district to weigh, the following: 

114 Register 82, No. 48 (Nov. 27, 1982) p. 638; ~egister 83, No. 24 (Jun. 11, 1983) ~._638. 
Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 3.i:i. 
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o A statement from the employer showing employment by a public school in a full-time 
position requiring certification qualifications for the college year in which the student 
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1; 
Register 91, No. 23 (April 5, 1991) p. 33 7; Register 95, No. 19 (May 19, 1995) p. 335.) 
This section is state-mandated new program or higher level of service for students 
claiming residence under subdivision (a) of section 68078, 115 as well as subdivision (b) 
(student holding a valid emergency pennit, as specified). 

o Any teaching credential (except a provisional credential). Require the student to show he 
or she will enroll in courses necessary to obtain another type of credential authorizing 
service in the public schools, or holds a credential issued by the Board of Governors and 
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code 
Regs., tit. 5, § 54036; Register 77, No. 45 (Nov. 5, 1977) p. 638.2. Cal. Code Regs., 
tit. 5, § 54046.) 116 

• Native American student: Classify as a resident a Native American student who attends a 
school administered by the Bureau oflndian Affairs located within the community college 
district (Ed. Code, §68082, Stats. 1977, ch. 36). 

• Amateur student athlete in training at lJ.S. Olympic Training Center: Classify as a resident 
for tuition purposes any amateur student athlete (as defined in Ed. Code, § 68083, subd. 

115 Subdivision (a) of section 68078 provides: 
(a) A student holding a valid credential authorizing service in the public schools 
of this state who is employed by a school district in a full-time position requiring 
certification qualifications for the college year in which the student enrolls in an 
institution is entitled to resident classification ifthat student meets any of the 
following requirements: 
(4) l-le or she holds a provisional credential and is enrolled at an institution in 
courses necessary to obtairi another type of credential authorizing service in the 
public schools. 
(5) I-le or she holds a credential issued pursuant to Section 44250 and is 
enrolled at an institution in.courses necessary to fulfill credential requirements 
[§ 44250 states that the commission (on teacher credentialing) issues only the 
following two types of credentials: "(a) A teaching credential. (b) A services 
credential. The commission may issue an internship teaching or services 
credential.] 
(6) I-le or she is enrolled at an institution in courses necessary lo fulfill the 
requirements for a fifth year of education prescribed by subdivision (b) of Section 
44259. [§ 44259, subd. (b), specifies the minimum requirements for the 
preliminary multiple or single subject leaching credential.] 

116 
Register 82, No. 48 (Nov. 27, 1982) p. 638.1; Register 91, No. 23 (April 5, 1991) p. 33 7; 

Register 95, No. 19 (May 19, 1995) p. 335. 
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(b)) 117 in training at the United States Olympic Training Center in Chula Vista, until he or 
she has resided in the state the minimum time necessary to become a resident (Ed. Code, 
§ 68083, Stats. 1997, ch. 438). 

Federal civil service employee in state due to military mission realignment: Classify as a 
state resident a federal civil service employee and his or her natural or adopted dependent 
children if the parent has moved to this state as a result of a military mission realignment 
action that involves the relocation of at least 100 employees, until the student is entitled to be 
classified as a resident pursuant to Section 68017, so long as the student continuously attends 
an institution of public higher education (Ed. Code, § 68084, Stats. 1998, ch. 952). 

Nonresident California hi uh school graduates: Exempt a student (other than a nonimmigrant 
alien within the meaning of paragraph ( 15) of subsection (a) of Section l l 0 l of title 8 of the 
United States Code) from paying nonresident tuition ifhe or she meets the following criteria: 
(I) high school attendance in California for three or more years; (2) graduation from a 
California high school or attainment of the equivalent thereof; (3) registers for or is enrolled 
in a course offered by any college in the district for any term commencing on or after 
January I, 2002; (4) in the case of a person without lawful immigration status, the filing of an 
affidavit with the institution of higher education stating that the student has filed an 
application to legalize his or her immigration status, or will file an application as soon as he 
or she is eligible to do so; and (5) completion of a questimmaire form prescribed by the 
Chancellor and furnished by the district of enrollment verifying eligibility for this 
nonresident tuition exemption. (Ed. Code, § 68130.5, Stats. 2001, ch. 814, & Cal.Code Regs., 
tit. 5, § 54045.5, subd. (b); Register 02, No. 25 (Jun. 21, 2002) p. 335.) 118 For these students: 

o Retain indefinitely, as Class 1 pennanent records, the original certified affidavit and other 
materials utilized by a district in meeting the certification requirements; or, copying or 
reproducing by photograph, microphotograph or reproduced on film or electronically the 
original ce1tified affidavit and other materials utilized by a district in meeting the 
certification requirements (Chancellor of the California Community Colleges, "Revised 
Guidelines and Information on AB 540 Exemption From Nonresident Tuition" May 
2002, p. 4, par. 20). 

117 '"Amateur student athlete,' for purposes of this section, means any student athlete who meets 
the eligibility standards established by the national governing body for the sport in which the 
athlete competes." (§ 68083, subd. (b).) 
118 On September 15, 2008, California's Third District Court of Appeal issued an opinion on 
section 68130.5 (Stats. 2001, ch. 814). The opinion reverses a lower court's decision to grant a 
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and is 
preempted by federal title 8 U .S.C. sections 1623 and 1621. (Martinez v. Regents of the 
University of California (2008) 166 Cal.App.4th 1121.) The case was remanded back to the trial 
court. If the court ultimately finds that section 68130.5 is invalid, the statute would become 
void. At that point (if the Conm1ission finds that § 68130.5 is a reimbursable state-mandated 
program) reimbursement for activities under section 68130.5 would end on the date the court's 
decision becomes final. 
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o Refund the student's nonresident tuition if the student is detennined eligible for the 
exemption after he or she has paid nonresident tuition (id., p. 2, par. 8). 

o Discard and replace old questionnaire forms with the newly prescribed Chancellor's fonn 
in printed materials for Summer or Fall 2002, unless the district's form is part of a major 
preprinted document such as a Schedule of Classes. This is a one-time activity (Id. at 
p. 3, par. 14). 

• Alien students: Require a student alien to supply, and for the district to weigh, information on 
whether the student is precluded from establishing domicile. An alien is precluded from 
establishing domicile in the United States ifthe alien: (I) entered the United States illegally; 
(2) entered the United States under a visa requiring that the alien have a residence outside the 
United States; or (3) entered the United States under a visa that pennits entl)' solely for some 
temporary purpose. And for the community college district to determine, for an alien who is 
precluded from establishing domicile in the United States pursuant to subdivision (b) of 
section 54045 of the title 5 regulations, whether that alien has ( 1) taken apfiropriate steps to 
obtain a change of status with the Immigration and Naturalization Service 19 to a 
classification which does not preelude establishing domicile, and (2) met the residence 
requirements of sections 54020-54024 120 of the title 5 regulations related to physical presence 

119 The current n\lme of this govemrnent agency is U.S. Citizenship and Immigration Services. 
See< http://www.uscis.gov> as of May 8, 2008. 
120 Section 54020 of the title 5 regulations requires "to establish a residence, it is necessary that 
there be a union of act and intent. To establish residence, a person capable of establishing 
residence in California must couple his or her physical presence in California with objective 
evidence that the physical presence is with the intent to make California the home for other than 
a temporary purpose." 

Section 54022 of the title 5 regulations states: 

(a) A person capable of establishing residence in California must be physically 
present in California for one year prior to the residence determination date to be 
classified as a resident student. 

(b) A temporary absence for business, education or pleasure will not result in loss 
of California residence if, during the absence, the person always intended to 
return to California and did nothing inconsistent with that intent. 

(c) Physical presence within the state solely for educational purposes does not 
constitute establishing California residence regardless of the length of that 
presence." 

Section 54024 of the title 5 regulations states: 

(a) Intent to make California the home for other than a temporary purpose may be 
manifested in many ways. No one factor is controlling. 

(b) A student who is 19 years of age or over, and who has maintained a home in 
California continuously for the last two years shall be presumed to have the intent 
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and the intent to make California home for other than a temporary purpose. (Cal. Code 
Regs., tit. 5, § 54045, subds. (b) & (c).) 121 

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks 

• Surviving dependents of victims of 9/11 terrorist attacks: Waive mandatory system wide fees 
or tuition of any kind for a student in an undergraduate program who is the surviving 
dependent (as defined) 122 of any individual killed in the September 11, 200 I, terrorist attacks 
on the World Trade Center in New York City, the Pentagon building in Washington, D.C., or 
the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the student is 
determined eligible by the California Victim Compensation and Government Claims Board. 
The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or 
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case 
the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code, 
§ 68121, Stats. 2002, ch. 450). 

Notifying Students of Classification Decision and Appeal Procedure 

• Notification and appeal of classification decision: Notify a student of his or her residence 
classification not later than fourteen (14) calendar days after the begi1ming of the session for 
which the student has applied, or fourteen (14) calendar days after the student's application 
for admission, whichever is later. (Cal. Code Regs., tit. 5, § 54060, subd. (a); Register 82, 
No. 48 (Nov. 27, 1982) p. 638.2.) 

to make California the home for other than a temporary purpose unless the student 
has engaged in any of the activities listed in subdivision (f). 

(c) A student who is under 19 years of age shall be presumed to have the intent to 
make California the home for other than a temporary purpose if both the student 
and his or her parent have maintained a home in California continuously for the 
last two years unless the student has evidenced a contrary intent by having 
engaged in any of the activities listed in subdivision (f). 

(d) A student who does not meet the requirements of subdivision (b) or 
subdivision (c) shall be required to provide evidence of intent to make California 
the home for other than a temporary purpose as specified in subdivision (e). 

[Subdivision (e) lists 12 objective manifestations_ of intent to establish California 
residence. Subdivision (f) lists 4 acts of conduct inconsistent with a claim of 
California residence.] 

121 Register 86, No. 1 O (Mar. 8, 1986) p. 638.1, Register 91, No. 23 (April 5, 1991) p. 336; 
Register 92, No. 4 (Jan. 24, 1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335. 

122 '"Dependent,' for purposes of the section, is a person who, because of his or her relationship 
to an individual killed as a result of injuries sustained during the te1TOrist attacks of 
September 11, 2001, qualifies for compensation under the federal September 11th Victim 
Compensation Fund of2001 (Title IV (commencing with Section 401) of Public Law 107-42)." 

(§ 68121, subd. (d)(l).) 
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Establish procedures for appeals of residence classifications (Cal Code Regs., tit. 5, § 54060, 
subd. (b ). ) 123 

Staff also finds that all other statutes, regulations, and executive orders in the test claim do not 
constitute a reimbursable state-mandated program. 

Recommendation 

Staff recommends that the Commission adoptthis analysis to partially approve the test claim for 
the activities listed above. 

123 
Register 82, No. 48 (Nov. 27, 1982) p. 638.2); Register 91, No. 23 (April 5, 1991) p. 336: 

Register 95, No. 19 (May 19, 1995) p. 336. · 
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