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ITEM 6

FINAL STAFF ANALYSIS
PROPOSED PARAMETERS AND GUIDELINES

Education Code Sections 68044, Subdivisions (a), (b), (c), 68051, 68074,
68075.5, 68076, Subdivision (d), 68077, 68078, Subdivision (b), 68082, 68083, 68084,
68121, 68130.5, and 76140

Statutes 1977, Chapter. 36 (AB 447); Statutes 1980, Chapter 580 (AB 2567); Statutes 1981,
Chapter 102 (AB 251); Statutes 1982, Chapter 1070 (AB 2627), Statutes 1988, Chapter 753
(AB 3958); Statutes 1989, Chapters 424, 900, and 985 (AB 1237, AB 259, and SB 716);
Statutes 1990, Chapter 1372 (SB 1854); Statutes 1991, Chapter 455 (AB 1745); Statutes 1993,
Chapter 8 (AB 46); Statutes 1995, Chapter 389 (AB 723); Statutes 1997, Chapter 438
(AB 1317); Statutes 1998, Chapter 952 (AB 639); Statutes 2000, Chapters 571 and 949
(AB 1346 and AB 632); Statutes 2001, Chapter 814 (AB 540); and Statutes 2002,
Chapter 450 (AB 1746)

California Code of Regulations, Title 5, Sections 54012, Subdivisions (b), (c), (d), 54024,
Subdivisions (e), (f); 54030, 54032, Subdivision (a); 54041, 54045, Subdivisions (b), (¢},
54045.5, subdivision (b); 54046, 54060, Subdivisions (a), (b)

Register 77, No. 45 (Nov. 3, 1977); Register 82, No. 48 (Nov. 27, 1982); Register 83,
No. 24 (Jun. 11, 1983) Register 86, No. 10 (Mar. 8, 1986); Register ¢1, No. 23
(April 5, 1991); Register 92, No. 4 (Jan. 24, 1992); Register 95, No. 19 (May 19, 1993),
Register 99, No. 20 (May 14, 1999); Register 02, No. 25 (Jun. 21, 2002)

Revised:Guidelines and Information, “Exemption from Nonresident Tuition” Chancellor of
the California Community Colleges, May 2002

Tuition Fee Waivers
02-TC-21

Contra Costa Community College District, Claimant

- Executive Summary

On March 27, 2009, the Commission on State Mandates (Commission) adopted a Statement of
Decision partially approving this test claim filed by the Contra Costa Community College
District. The state-mandated test claim statutes and executjve orders address the process for
determining student residence status and nonresident student tuition fee charges or waivers at
community colleges, including students who are members of the armed forces; military
dependents, aliens; graduates of Bureau of Indian Affairs schools; public school employees
holding a valid credential; Native Americans; amateur student athletes at the Olympic Training
Center; federal civil service employees and dependents in California due to military mission
realignments; nonresident California high school graduates; and dependents of victims of the
September 11, 2001 terrorist attacks.
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On April 1, 2009, the adopted Statement of Decision and draft parameters and guidelines were
1ssued.

On April 28, 2009, claimant filed comments on staff’s draft parameters and guidelines. Claimant
objected to the boilerplate language regarding source documentation standards, indirect cost rate
language, and record retention requirements.

Objections to "boilerplate " languagce in sections IV, V. and VI of the parameters and suidelines

Within claimant’s objections to the boilerplate language, claimant states, “Unless there is some
interest by the Commission to revisit these issues, the parameters and guidelines can proceed
since the boilerplate is consistent with past decisions.”

Staff does not suggest any changes to the boilerplate language at this time. In addition, there is a
pending request from the State Controller’s Office to amend the boilerplate language in pre-
existing parameters and guidelines. Staff recommends that all discussions about parameters and
guidelines boilerplate occur when the State Controller’s Office request is considered for
community college district programs. This is scheduled for the January 2010 meeting.

On September 23, 2009, the draft staff analysis and proposed parameters and guidelines were
issued for comment. No comments were received.

Staff Recommendation
Staff recommends that the Commission:

e Adopt the proposed parameters and guidelines as modified by staff, beginning on
page 13.

s Authorize staff to make non-substantive, technical corrections to the parameters and
guidelines following the hearing.
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STAFF ANALYSIS
Claimant
Contra Costa Community College District
Chronology
05/23/2003  Claimant Contra Costa Community College District files test claim
03/27/2009  Commission determines test claim and adopts Statement of Decision

04/01/2009 Commission issues Statement of Decision and staff’s draft proposed parameters
and guidelines

04/28/2009  Claimant files comments on proposed parameters and guidelines
09/23/2009  Commission issues draft staff analysis and proposed parameters and guidelines
Background

Summary of the Mandate

The Commission determined that the test claim statutes, regulations, and executive order impose
a reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution and Government Code section 17514 for community college districts to
be reimbursed for the following:

District Governing Board Rules and Regulations on Nonresident Tuition

1. Adopt rules and regulations relating to the method of payment, and the method and amount
of refund of nonresident tuition (Ed. Code, § 68051, Stats. 1990, ch. 1372).

Determining Residence Classification

2. Require student applicant to supply, and district to weigh, the residence determination
factors: Require student applicants to supply, and for the district to weigh, the following
information to determme the student’s residence classification (Cal. Code Regs., tit. 5,

§ 54024, subd. (¢)).”

o Ownership of residential property
o Registering to vote in California
o Active membership in service or social clubs.
o Being the petitioner for a divorce in California.- o

3. Require a student to supply, and for the district to weigh, information regarding whether the
student or the parents of a minor student who relinquished California residence after moving
from the state has reestablished residence by one full year of physical presence coupled with

demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register 82
No. 48 (Nov. 27, 1982) p. 637.) .

4. Residence classification questionnaires: To revise the resxdence questionnaire based on a
sample residence questionnaire provided by the Chancellor’s Office (a one-time activity).

>

! Register 82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (April 5, 1991) p. 334, Register 95,
No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333.
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5. To require the student to supply, and for the district to weigh, the following information in a
residence questionnaire to determine the student’s residence classification:

o Where the student has maintained his or her home for the last two years and
whether the student has engaged in any activity listed in subdivision (f) of section
54024 of the title 5 regulations, i.e., has maintained voter registration in another
state and voted in another state; was a petitioner for a divorce in another state, as
attended an out-of-state institution as a resident of that other state; has declared
nonresidence for state income tax purposes.

o For each student under 19 years of age, consideration of where the parent has
lived for the last two years and where the parent has engaged in any activity listed
in subsection (f) of section 54024 of the title 5 regulations.

o If the student, or the student’s parent if the student is under age 19, has either maintained
a home outside of California at any time during the last two years, or has engaged in any
activity listed in subsection (f) of section 54024 of the title S regulations, the student shall
be asked for additional evidence of intent to reside in California such as that identified in
subsection {e) of section 54024.% (Cal.Code Regs., tit. 5, § 54012, subds. (b), (c) & (d).)*

6. Financial independence: Determine whether the student is financially independent or
dependent, in accordance with Education Code section 68044, when a student is seeking
reclassification as a resident who was classified as a nonresident in the preceding term.
(Cal. Code Regs., tit. 5, § 54032, subd (.';1).}4

7. Determine whether the student seeking reclassification as a resident who was classified as a
nonresident in the preceding term is financially dependent or independent, by requiring the .
student to supply, and the district to weigh, information on whether the student (1) has not
and will not be claimed as an exemption for state and federal tax purposes by his or her
parent in the calendar year the reclassification application is made and in any of the three
calendar years prior to the reclassification application, (2) has not and will not receive more
than seven hundred fifty dollars ($750) per year in financial assistance from his or her parent

2 Section 54024, subdivision (e), of the title 5 regulations states: “Objective manifestations of
intent to establish California residence include but are not limited to: (1} Ownership of
residential property or continuous occupancy of rented or leased property in California.

(2) Registering to vote and voting in California. (3) Licensing from California for professional
practice. (4) Active membership in service or social clubs. (5) Presence-of spouse, childrenor - e
" other close relatives in the state. {6) Showing California as home address on federal income tax
form. (7) Payment of California state income tax as a resident. (8) Possessing California motor
vehicle license plates. (9) Possessing a California driver’s license. (10) Maintaining permanent
military address or home of record in California while in armed forces. (11) Establishing and
maintaining active California bank accounts. (12) Being the petitioner for a divorce in
California.”

? Register 82, No. 48 (Nov. 27, 1982) pp. 635-636; Register 91, No. 23 (April 3, 1991) p. 334;
Register 95, No. 19 (May 19, 1995) p. 333.

% Register 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (April 5, 1991) p. 335; Register .
95, No. 19 (May 19, 1995) p. 334.
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years prior to the reclassification application, and (3) has not lived and will not live for more
than six weeks in the home of his or her parent during the calendar year the reclassification
application is made and in any of the three calendar years prior to the reclassification
application. (Ed. Code, § 68044, subds. (a), (b) & (c); Stats. 1981, ch. 102, Stats. 1982,

ch. 1070.) :

Nonresident Tuition Fee

. in the calendar year the reclassification application is made and in any of the three calendar

8. Provide nonresident students with notice of nonresident tuition fee charges during the spring
term before the fall term in which the change will take effect, and to consider nonresident
tuition fees of public community colleges in other states in determining nonresident tuition
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable.

(Ed. Code, § 76140, subd. (d), Stats. 1989, ch. 985.)

Exceptions to Determination of Nonresidence

The following are entitled to resident tuition or are exempted from paying nonresident
tuition:

9. Dependent of member of armed forces: Classify as residents for the purpose of determining
the amount of tuition and fees those dependents (defined as a natural or adopted child,
stepchild, or spouse who is a dependent of a member of the armed forces) of military
personnel who retire from active duty after the residence determination date until the student
dependent has resided in the state the minimum time necessary to become a resident.

. (Ed. Code, § 68074, Stats. 1980, ch. 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.)

10. Require applicants claiming residence status pursuant to section 68074 of the Education
Code (dependent member of the armed forces) to supply, and for the district to weigh, the
following documentation in determining the applicant’s residence:

© A statement from the military person’s commanding officer or personnel officer that:
(1) the military person’s duty station is in California on active duty as of the residence
determination date; or (2) that the military person is outside of California on active duty
after having been transferred immediately and directly from a California duty station after
the residence determination date; or (3) that the military person has, after the residence
determination date, retired as an active member of the armed forces of the United States.

o A statement that the student who qualifies for resident classification as a natural or
adopted child or stepchild is a dependent of the military person for an exemption on
federal taxes (Cal.Code. Regs., tit. 5, § 54041).°

11. Member of armed forces after discharge: Classify as a resident a student who was a member
of the armed forces of the United States stationed in California on active duty for more than
one year immediately prior to being discharged from the armed forces, for the length of time
he or she lives in California after being discharged up to the minimum time necessary to
become a resident (Ed. Code, § 68075.5, Stats. 1995, ch. 389).

® Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638.
. Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335.
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12. Dependent of California resident for more than one year: Classify as a resident a student who
(a) has not been an adult resident of California for more than one year and (b) is either the .
dependent child of a California resident who has had residence in California for more than
one year prior to the residence determination date, or has a parent who has both contributed
court-ordered support for the student on a continuous basis and has been a California resident
for a minimum of one year. This exception shall continue until the student has resided in the
state the minimum time necessary to become a resident, so long as continuous attendance is
maintained at a community college (Ed. Code, § 68076, Stats. 1988, ch. 753, Stats. 1991,
ch. 455, Stats. 1993, ch. 8).

13. Graduate of Bureau of Indian Affairs school: Classify a student as a resident if he or she has
graduated from any school located in California that is operated by the United States Bureau
of Indian Affairs, so long as continuous attendance is maintained by the student at a
community college (Ed. Code, § 68077, Stats. 1989, ch. 424, Stats. 1993, ch. 8).

14. Student holding emergency permit or public school credential: Classify as a resident a
"~ student who holds a valid emergency permit authorizing service in the public schools of this
state, who is employed by a school district in a full-time position requiring certification
qualifications for the academic year in which the student enrolls at an institution in courses
necessary to fulfill teacher credential requirements. This classification is only for the
purposes of determining the amount of tuition and fees for no more than one year.
(Ed. Code, § 68078, subd. (b), Stats. 2000, ch. 949).

15. For students claiming residency status pursuant to section 68078 of the Education Code,
require the student to supply, and for the district to weigh, the following: .

‘o A statement from the employer showing employment by a public school in a full-time
position requiring certification qualifications for the college year in which the student
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1;
Register 91, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May 19, 1995) p. 335.}
This section is state-mandated new program or higher level of service for students
claiming residence under subdivision (a) of section 68078,% as well as subdivision (b)
(student holding a valid emergency permit, as specified).

6 Subdivision (a) of section 68078 provides:
(a) A student holding a valid- credential authorizing servicé in the public schools =
of this state who is employed by a school district in a full-time position requiring
certification qualifications for the college year in which the student enrolls in an
institution is entitled to resident classification if that student meets any of the
following requirements: - '
(1) He or she holds a provisional credential and is enrolled at an institution in
courses necessary to obtain another type of credential authorizing service in the
public schools. , T
@) He or she holds a credential issued pursuant to Section 44250 and is
enrolled at an institution in courses necessary to fulfill credential requirements
[§ 44250 states that the commission (on teacher credentialing) issues only the .
following two types of credentials: “(a) A teaching credential. (b) A services
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16.

17.

18.

19.

o Any teaching credential (except a provisional credential). Require the student to show he
or she will enroll in courses necessary to obtain another type of credential authorizing
service in the public schools, or holds a credential issued by the Board of Governors and
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code
Regs.,, tit. 5, § 54036 Register 77, No. 45 (Nov. §, 1977) p. 638.2. Cal. Code Regs
tit. 5, § 54046.)

Native American student: Classify as a resident a Native American student who attends a
school administered by the Bureau of Indian Affairs located within the community college
district (Ed. Code, §68082, Stats. 1977, ch. 36).

Amateur student athlete in training at UJ.S. Olympic Training Center: Classify as a resident
for tuition purposes any amateur student athlete (as defined in Ed. Code, § 68083, subd. (b))E
in training at the United States Olympic Training Center in Chula Vista, until he or she has

resided in the state the minimum time necessary to become a resident (Ed. Code, § 68083,
Stats. 1997, ch. 438),

Federal civil service employee in state due to military mission realignment: Classify as a
state resident a federal civil service employee and his or her natural or adopted dependent
children if the parent has moved to this state as a result of a military mission realignment
action that involves the relocation of at least 100 employees, until the student is entitled to be
classified as a resident pursuant to Section 68017, so long as the student continuously attends
an institution of public higher education (Ed. Code, § 68084, Stats. 1998, ch. 952).

Nonresident California high school graduates: Exempt a student (other than a nonimmigrant
alien within the meaning of paragraph (15) of subsection (a) of Section 1101 of title 8 of the
United States Code) from paying nonresident tuition if he or she meets the following criteria:
(1) high schoel attendance in California for three or more years; (2) graduation from a
California high school or attainment of the equivalent thereof; (3) reglsters for or is enrolled
in a course offered by any college in the district for any term commencing on or after
January 1, 2002; (4) in the case of a person without lawful immigration status, the filing of an
affidavit with the institution of higher education stating that the student has filed an
application to legalize his or her immigration status, or will file an application as soon as he
or she is eligible to do so; and (5) completion of a questionnaire form prescribed by the
Chancellor and furnished by the district of enrollment verifying eligibility for this

credential. The commission may 1ssue an 1nternsh1p teaching or services
credential.] :

(3)  He or she is enrolled at an institution in courses necessary to fulfill the
requirements for a fifth year of education prescribed by subdivision (b) of Section
44259. [§ 44259, subd. (b), specifies the minimum requirements for the
preliminary multiple or single subject teaching cfedential ]

” Register 82, No. 48 (Nov. 27, 1982) p. 638.1; Register 91, No 23 (April 5, 1991) p. 337,

Register 95, No. 19 (May 19, 1995) p. 335.

8 s

Amateur student athlete,” for purposes of this section, means any student athlete who meets

the eligibility standards established by the national governing body for the sport in which the
athlete competes.” (§ 68083, subd. (b).)
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nonresident tuition exemption. (Ed. Code, § 68130.5, Stats. 2001, ch. 814, & Cal.Code Regs.,
tit. 5, § 54045.5, subd. (b); Register 02, No. 25 (Jun. 21, 2002) p. 335.)° For these students: .

o Retain indefinitely, as Class 1 permanent records, the original certified affidavit and other
materials utilized by a district in meeting the certification requirements; or, copying or
reproducing by photograph, microphotograph or reproduced on film or electronically the
original certified affidavit and other materials utilized by a district in meeting the
certification requirements (Chancellor of the California Community Colleges, “Revised
Guidelines and Information on AB 540 Exemption From Nonresident Tuition” May
2002, p. 4, par. 20).

o Refund the student’s nonresident tuition if the student is determined eligible for the
exemption after he or she has paid nonresident tuition (/d, p. 2, par. 8).

o Discard and replace old questionnaire forms with the newly prescribed Chancellor’s form
in printed materials for Summer or Fall 2002, unless the district’s form is part of a major
preprinted document such as a Schedule of Classes. This is a one-time activity (/d. at
p. 3, par. 14).

20. Alien students: Require a student alien to supply, and for the district to weigh, information on
whether the student is precluded from establishing domicile. An alien is precluded from
establishing domicile in the United States if the alien: (1) entered the United States illegally;
(2) entered the United States under a visa requiring that the alien have a residence outside the
United States; or (3) entered the United States under a visa that permits entry solely for some
temporary purpose. And for the community college district to determine, for an alien who is
precluded from establishing domicile in the United States pursuant to subdivision (b) of
section 54045 of the title S regulations, whether that alien has (1) taken apPropriate steps to
obtain a change of status with the Immigration and Naturalization Service ° to a classification
which does not preclude establishing domicile, and (2) met the residence requirements of
sections 54020-54024"! of the title 5 regulations related to physical presence and the intent to

® On September 15, 2008, California’s Third District Court of Appeal issued an opinion on
section 68130.5 (Stats. 2001, ch. 814). The opinion reverses a lower court’s decision to grant a
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and is
preempted by federal title 8 U.S.C. sections 1623 and 1621. (Martinez v. Regents of the
University of California (2008) 166 Cal.App.4th 1121.) The case was remanded back to the trial
court. If the court ultimately finds that section 68130.5 is invalid, the statute would become
void. At that point reimbursement for activities under section 68130.5 would end on the date the.
court’s decision becomes final. : -

10 The current name of this government agency is U.S. Citizenship and Immigration Seérvices.
See < hitp://www.uscis.gov> as of May 8, 2008.

 Section 54020 of the title 5 regulations requires “to establish a residence, it is necessary that ‘
there be a union of act and intent, To establish residence, a person capable of establishing - -

residence in California must couple his or her physical presence in California with objective
evidence that the physical presence is with the intent to make California the home for other than

a temporary purpose.”
Section 54022 of the title 5 regulations states:
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make California home for other than a temporary purpose. (Cal. Code Regs., tit. 5, § 54045,
subds. (b) & (c).)"?

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks

21. Surviving dependents of victims of 9/11 terrorist attacks: Waive mandatory systemwide fees
or tuition of any kind for a student in an undergraduate program who is the surviving
dependent (as defined)'? of any individual killed in the September 11, 2001, terrorist attacks

(a) A person capable of establishing residence in California must be physically
present in California for one year prior to the residence determination date to be
classified as a resident student.

(b) A temporary absence for business, education or pleasure will not result in loss
of California residence if, during the absence, the person always intended to
return to California and did nothing inconsistent with that intent.

{(c) Physical presence within the state solely for educational purposes does not
constitute establishing California residence regardless of the length of that
presence.”

Section 54024 of the title 5 regulations states:

(a) Intent to make California the home for other than a temporary purpose may be
manifested in many ways. No one factor is controlling.

(b} A student who is 19 years of age or over, and who has maintained a home in
California continuously for the last two years shall be presumed to have the intent
to make California the home for other than a temporary purpose unless the student
has engaged in any of the activities listed in subdivision (f).

(c) A student who is under 19 years of age shall be presumed to have the intent to
make California the home for other than a temporary purpose if both the student
and his or her parent have maintained a home in California continuously for the
last two years unless the student has evidenced a contrary intent by having
engaged in any of the activities listed in subdivision (f).

(d} A student who does not meet the requirements of subdivision (b) or
subdivision (c) shall be required to provide evidence of intent to make California
the home for other than a temporary purpose as specified in subdivision (e). N

[Subdivision (e) lists 12 objective manifestations of intent to establish California
residence. Subdivision (f) lists 4 acts of conduct inconsistent with a cla1m of
California residence.] :

12 Register 86, No. 10 (Mar. 8, 1986) p. 638.1, Register 91, No. 23 (April §, 1991) p. 336;
Register 92, No. 4 (Jan. 24, 1992) p. 336, Reglster 95, Nos 19-20 (May 19, 1995) p. 335.

1 “’Dependent,” for purposes of the section, is a person who, because of his or her relat:onshlp to’
an individual killed as a result of injuries sustained during the terrorist attacks of

September 11, 2001, qualifies for compensation under the federal September 11th Victim
Compensation Fund of 2001 (Title IV (commencing with Section 401) of Public Law 107-42).”
(§ 68121, subd. (d)(1).)
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on the World Trade Center in New York City, the Pentagon building in Washington, D.C., or
the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the student is
determined eligible by the California Victim Compensation and Government Claims Board.
The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case
the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code,

§ 68121, Stats. 2002, ch. 450).

Notifying Students of Classification Decision and Appeal Procedure

22. Notification and appeal of classification decision; Notify a student of his or her residence
classification not later than fourteen (14) calendar days after the beginning of the session for
which the student has applied, or fourteen (14) calendar days after the student’s application
for admission, whichever is later. (Cal. Code Regs., tit. 5, § 54060, subd. (a); Register 82,
No. 48 (Nov. 27, 1982) p. 638.2.)

23. Establish procedures for appeals of residence classifications (Cal Code Regs., tit. 5, § 54060,
subd. (b).)"*

Procedural Background

On April 1, 2009, the adopted Statement of Decision and draft parameters and guidelines were
issued for costs incurred beginning July 1, 2001, January 1, 2002, May 1, 2002, and
June 21, 2002.

On April 28, 2009, claimant Contra Costa Commumty College District filed comments'®
on staff's proposed parameters and guidelines.'® Claimant objects to the boilerplate
language regarding source documentation standards, indirect cost rate language, and
record retention requirements.

Similar arguments are raised about the indirect cost rate language and record retention
requirements.

Discussion .
There is only one issue before the Commission:

Should the Commission adopt the proposed parameters and guidelines with the
“boilerplate” language in sections IV, V, and VI of the proposed paramcters and
guidelines?

Claimant objects te the boilerplate language regarding source documentatlon standards, 1nd1rect g
cost rate language and record retenuon ‘requirements.

Regarding source documentatlon language, claimant states the following:

For the record and preservation of appeal rights, the test claimant objects to the
boilerplate language regarding source documents, contemporaneous documents

4 Register 82, No. 48 (Nov. 27, 1982)p 638.2); Reglster 91, No. 23 (April 5, 1991) p. 336;
Register 95, No. 19 (May 19, 1995) p: 336, .

15 See Exhibit C.

16 gee Exhibit B. .
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and corroborating evidence. It is a standard of general application without
independent statutory or regulatory basis. It is a standard which generally
exceeds. the documentation methods utilized in the usual course of business for
local agencies and the standard required for substantiation of the use of, or
application for, other state funds by local agencies. It is a standard imposed
retroactively upon claimants without prior notice. These and other objections
were made before by local agency representatives in previous Commission
proceedings. Notwithstanding, the standard has been adopted by the Commission
as boilerplate for parameters and guidelines.'’

Similar arguments are raised about the indirect cost rate language and record retention
requirements.'®

With respect to these objections, claimant further stated the following: Unless there is some
interest by the Commission to revisit these issues, the Faramerers and guidelines can proceed
since the boilerplate is consistent with past decisions.”” (Emphasis added.)

Staff does not suggest any changes to the boilerplate language at this time. There is also a
pending request from the State Controller’s Office to amend the boilerplate language in pre-
existing parameters and guidelines. Staff recommends that all discussions about parameters and
guidelines boilerplate occur when the State Controller’s Office request is considered for school
district and community college district programs.*®

Therefore, staff concludes that the Commission should adopt the proposed parameters and
guidelines with the boilerplate language regarding source documentation standards, indirect
cost rate language, and record retention requirement, which are consistent with past decisions.

Non-substantive, technical changes were made for purposes of clarification, consistency with

language in recently adopted parameters and guidelines, and conformity to the Statement of
Decision and statutory language.

On September 23, 2009, the draft staff analysis and proposed parameters and guidelines were
issued for comment. No comments were received.

Staff Recommendation

Staff recommends that the Commission:

» Adopt the proposed parameters and guidelines as modified by staff, beginning on
page 13. '

* Authorize staff to make non-substantive, technical corrections to the parameters and
guidelines following the hearing.

' See Exhibit C, p. 2.
18 See Exhibit C.
19 1bid

X 0nJ anuary 29, 2010, the Commission will consider proposed amendments to 7 school district
and community college district programs.
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Hearing: October 30, 2009
J:/mandates/2002/02tc2 1 /psgs/Proposed Ps&Gs

PROPOSED PARAMETERS AND GUIDELINES

Education Code Sections 68044, Subdivisions (a), (b), (c), 68051, 68074,
68075.5, 68076, Subdivision (d), 68077, 68078, Subdivision (b), 68082, 68083, 68084,
68121, 68130.5, and 76140

Statutes 1977, Chapter 36 (AB 447); Statutes 1980, Chapter 580 (AB 2567); Statutes 1981,
Chapter 102 (AB 251); Statutes 1982, Chapter 1070 (AB 2627); Statutes 1988, Chapter 753
(AB 3958); Statutes 1989, Chapters 424, 900, and 985 (AB 1237, AB 259, and SB 716);
Statutes 1990, Chapter 1372 (SB 1854); Statutes 1991, Chapter 455 (AB 1745); Statutes 1993,
Chapter 8 (AB 46); Statutes 1995, Chapter 389 (AB 723); Statutes 1997, Chapter 438
(AB 1317); Statutes 1998, Chapter 952 (AB 639); Statutes 2000, Chapters 571 and 949
(AB 1346 and AB 632); Statutes 2001, Chapter 814 (AB 540); and Statutes 2002,
Chapter 450 (AB 1746)

California Code of Regulations, Title 3, Sections 54012, Subdivisions (b), (c), (d), 54024,
Subdivisions (e), (£); 54030, 54032, Subdivision (a); 54041, 54045, Subdivisions (b), (c);
54045.5, subdivision (b); 54046, 54060, Subdivisions (a), (b)

Register 77, No. 45 (Nov. 5, 1977); Register 82, No. 48 (Nov. 27, 1982); Register 83,
No. 24 (Jun. 11, 1983) Register 86, No. 10 (Mar. 8, 1986); Register 91, No. 23
(April 5, 1991); Register 92, No. 4 (Jan. 24, 1992); Register 95, No. 19 (May 19, 1995);
Register 99, No. 20 (May 14, 1999); Register 02, No. 25 (Jun. 21, 2002)

Revised Guidelines and Information, “Exemption from Nonresident Tuition” Chancellor of
the California Community Colleges, May 2002

Tuition Fee Waivers
02-TC-21

Contra Costa Community College District, Claimant

I SUMMARY OF THE MANDATE

The test claim statutes, regulations and executive order involve determining student residence
status and nonresident student tuition fee charges or waivers at community colleges, including
students who are members of the armed forces; military dependents, aliens; graduates of Bureau
of Indian Affairs schools; public school employees holding a valid credential; Native Americans;
amateur student athletes at the Olympic Training Center; federal civil service employees and
dependents in California due to military mission realignments; nonresident California high
school graduates; and dependents of victims of the September 11, 2001 terrorist attacks.

On March 27, 2009, the Commission on State Mandates (Commission) adopted a Statement of
Decision finding that the test claim statutes and executive orders legistation imposes a partially
reimbursable state-mandated program upon community. college districts within the meaning of
article XIII B, section 6 of the California Constitution and Government Code section 17514. The
Commission approved this test claim for the reimbursable activities listed in Section IV,
Reimbursable Activities, on page 3:
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II. ELIGIBLE CLAIMANTS

Any “community college district” as defined in Government Code section 17519, which incurs
increased costs as a result of this mandate is eligible to claim reimbursement.

III.  PERIOD OF REIMBURSEMENT

Government Code section 17557, subdivision (), states that a test claim shall he submitted on or
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The Contra
Costs Community College District filed the test claim on May 23, 2003, establishing eligibility for
reimbursement on or after July 1, 2001. The costs incurred for compliance with most of the
mandated activities are reimbursable on or after July 1, 2001. However, portions of the Education
Code, the registers, and the revised guidelines from the Chancellor’s Office became effective on
different dates after July 1, 2001. Therefore costs incurred for compliance with the mandated
activities found in these sections are reimbursable on the following dates:

1. Education Code section 68130.5 (Stats. 2001, ch. 814), became effective on
January 1, 2002. Therefore, the following activities are reimbursable on or after
January 1, 2002.: exempt a student (other than a nonimmigrant alien within the meaning of
paragraph (15) of subsection (a) of Section 1101 of title 8 of the United States Code) from
paying nonresident tuition if he or she meets the following criteria: (1) high school
attendance in California for three or more years; (2) graduation from a California high
school or attainment of the equivalent thereof; (3) registers for or is enrolled in a course
offered by any college in the district for any term commencing on or after January 1, 2002;
{(4) in the case of a person without lawful immigration status, the filing of an affidavit with
the institution of higher education stating that the student has filed an application to
legalize his or her immigration status, or will file an application as soon as he or she is
eligible to do so.

2. Register 02, No. 25 became effective on June 21, 2002. Therefore the following activity is
reimbursable on or after June 21, 2002: completion of a questionnaire form prescribed by
the Chancellor and furnished by the district of enrollment verifying eligibility for this
nonresident tuition exemption.

3. The Chancellor’s Revised Guidelines and Information on AB 540 Exemption from
Nonresident Tuition became effective on May 1, 2002, Therefore the following activities
are reimbursable on or after May 1, 2002:

* Retain indefinitely, as Class 1 permanent records, the original certified affidavit
-~ - and other materials utilized by a district in meeting the certification requirements;
or, copying or reproducing by photograph, microphotograph or reproduced on
film or electronically the original certified affidavit and other materials utilized by
a district in meeting the certification requirements (Chancellor of the California
Community Colleges, “Revised Guidelines and Information on'AB 540
Exempnon From Nonremdent Tuition” May 2002, p.-4, par. 20).

... «. Refund the student’s nonresident tuition if the student is determined eligible for
the exemption after he or she has paid nonresident tuition (/d., p. 2, par. 8).

e Discard and replace old questionnaire forms w1th the newly prescribed
Chancellor’s form in printed materials for Summer or Fall 2002, unless the
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district’s form is part of a major preprinted document such as a Schedule of
Classes. This is a one-time activity (Jd at p. 3, par. 14).

Actual costs for one fiscal year shall be included in each claim. Pursuant toe Government Code
section 17561, subdivision (d)(1)(A), all claims for reimbursement of initial fiscal year costs
shall be submitted to the State Controller within 120 days of the issuance date for the claiming
instructions.

[f the total costs for a given fiscal year do not exceed $1,000, no reimbursement shall be allowed
except as otherwise allowed by Government Code section 17564.

There shall be no reimbursement for any period in which the Legislature has suspended the
operation of a mandate pursuant to state law.

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the-same time the actual cost was incurred for the
event or activity in question. Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, and declarations.
Declarations must include a certification or declaration stating, “I certify (or declare) under
penalty of perjury under the laws of the State of California that the foregoing is true and correct,”
and must further comply with the requirements of Code of Civil Procedure section 2015.5.
Evidence corrcborating the source documents may include data relevant to the reimbursable
activities otherwise in compliance with local, state, and federal government requirements.
However, corroborating documents cannot be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an activity that the claimant is
required to incur as a resuit of the mandate.

For each eligible claimant, the following activities are reimbursable:
District Governing Board Rules and Regulations on Nonresident Tuition

* Adopt rules and regulations relating to the method of payment, ‘and the method and ambgnt_ |
of refund of nonresident tuition (Ed. Code, § 68051, Stats 1990 ch. 1372).

: Determmmg Residence Classification

* Require student applicant to supply, and district to weigh, the residence determination
factors: Require student applicants to supply, and for the district to weigh, the following
information to deterrmne the student’s residence classuficatlon (Cal Code Regs tit. 5,

§ 54024, subd. (e)).! .- Cot

! Register 82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (April 5, 1991) p. 334, Register 95,
No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333.
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Ownership of residential property

Registering to vote in California

Active membership in service or social clubs.
Being the petitioner for a divorce in California.

O 0 O O

Require a student to supply, and for the district to weigh, information regarding whether the
student or the parents of a minor student who relinquished California residence after moving
from the state has reestablished residence by one full year of physical presence coupled with
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register 82,
No. 48 (Nov. 27, 1982) p. 637.)

» Residence classification questionnaires: To revise the residence questionnaire based on a
sample residence questionnaire provided by the Chancellor’s Office (a one-time activity).

To require the student to supply, and for the district to weigh, the following information in a
residence questionnaire to determine the student’s residence classification:

o Where the student has maintained his or her home for the last two years and
whether the student has engaged in any activity listed in subdivision (f) of section
54024 of the title 5 regulations, i.e., has maintained voter registration in another
state and voted in another state; was a petitioner for a divorce in another state, as
attended an out-of-state institution as a resident of that other state; has declared
nonresidence for state income tax purposes.

o For each student under 19 years of age, consideration of where the parent has
lived for the last two years and where the parent has engaged in any activity listed .
in subsection (f) of section 54024 of the title 5 regulations.

o If the student, or the student’s parent if the student is under age 19, has either maintained
a home outside of California at any time during the last two years, or has engaged in any
activity listed in subsection (f) of section 54024 of the titie 5 regulations, the student shall
be asked for additional evidence of intent to reside in California such as that identified in
subsection {e) of section 54024. (Cal.Code Regs., tit. 5, § 54012, subds. (b), (c) & (d).)?

» Financial independence: Determine whether the student is financially independent or
dependent, in accordance with Education Code section 68044, when a student is seeking
reclassification as a resident who was class1ﬁed as a nonresident in the preceding term.
(Cal. Code Regs., tit. 5, § 54032, subd (a) Y

'Determine whether the student seeking reclassification as a resident who was classifiedasa - - i
nonresident in the preceding term is financially dependent or independent, by requiring the

student to supply, and the district to weigh, information on whether the student (1) has not

and will not be claimed as an exemption for state and federal tax purposes by his or her

parent in the calendar year the reclassification application is made and in any of the three

% Register 82, No. 48 (Nov. 27, 1982) pp 635 636 Reglster 91 No 23 (Apnl 5, 1991) p 334
Register 95, No. 19 (May 19, 1995) p. 333.

3 Register 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (April 5, 1991) p. 335; Register
95, No. 19 (May 19, 1995) p. 334. .
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calendar years prior to the reclassification application, (2) has not and will not receive more
0 than seven hundred fifty dollars ($750) per year in financial assistance from his or her parent
in the calendar year the reclassification application is made and in any of the three calendar
years prior to the reclassification application, and (3) has not lived and will not live for more
than six weeks in the home of his or her parent during the calendar year the reclassification
application is made and in any of the three calendar years prior to the reclassification
application. (Ed. Code, § 68044, subds. (a), (b) & (c); Stats. 1981, ch. 102, Stats. 1982,
ch. 1070.)

Nonresident Tuition Fee

s Provide nonresident students with notice of nonresident tuition fee charges during the spring
term before the fall term in which the change will take effect, and to consider nonresident
tuition fees of public community colleges in other states in determining nonresident tuition
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable.

(Ed. Code,. § 76140, subd. (d), Stats. 1989, ch. 985.)

Exceptions to Determination of Nonresidence
The following are entitled to resident tuition or.are exempted from paying nonresident tuition:

* Dependent of member of armed forces: Classify as residents for the purpose of determining
the amount of tuition and fees those dependents (defined as a natural or adopted child,
stepchild, or spouse who is a dependent of a member of the armed forces) of military
personnel who retire from active duty after the residence determination date until the student
dependent has resided in the state the minimum time necessary to become a resident.

. (Ed. Code, § 68074, Stats. 1980, ch. 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.)

Require applicants claiming residence status pursuant to section 68074 of the Education
Code (dependent member of the armed forces) to supply, and for the district to weigh, the
following documentation in determining the applicant’s residence:

o A statement from the military person’s commanding officer or personnel officer that:
(1) the military person’s duty station is in California on active duty as of the residence
determination date; or (2) that the military person is outside of California on active duty
after having been transferred immediately and directly from a California duty station after
the residence determination date; or (3) that the military person has, after the residence
determination date, retired as an active member of the armed forces of the United States.

o A statement that the student who qualifies for resident classification as a natural or
adopted child or stepchild is a dependent of the mlhtary person for an exemptlon on -
federal taxes (Cal. Code Regs., tit. 5, § 54041).° : .

= Member of armed forces aﬁer discharge: Classify as a resident a student who was a member
of the armed forces of the United States stationed in California on active duty for more than

one year immediately prior to being discharged from the armed forces, for the length of time =~

he or she lives in California after being discharged up to the minimum time necessary to .
become a resident (Ed. Code, § 68075.5, Stats. 1995, ch. 389)

. * Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638.
Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335.
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Dependent of California resident for more than one year: Classify as a resident a student who
(a) has not been an adult resident of California for more than one year and (b) is either the
dependent child of a California resident who has had residence in California for more than
one year prior to the residence determination date, or has a parent who has both contributed
court-ordered support for the student on a continuous basis and has been a California resident
for a minimum of one year. This exception shall continue until the student has resided in the
state the minimum time necessary to become a resident, so long as continuous attendance is
maintained at a community college (Ed. Code, § 68076, Stats. 1988, ch. 753, Stats. 1991,

ch. 455, Stats. 1993, ch. 8).

Graduate of Bureau of Indian Affairs school: Classify a student as a resident if he or she has
graduated from any school located in California that is operated by the United States Bureau
of Indian Affairs, so long as continuous attendance is maintained by the student at a
community college (Ed. Code, § 68077, Stats. 1989, ch. 424, Stats. 1993, ch. 8).

Student holding emergency permit or public school credential: Classify as a resident a
student who holds a valid emergency permit authorizing service in the public schools of this
state, who is employed by a school district in a full-time position requiring certification
qualifications for the academic year in which the student enrolls at an institution in courses
necessary to fulfill teacher credential requirements. This classification is only for the
purposes of determining the amount of tuition and fees for no more than one year.

(Ed. Code, § 68078, subd. (b), Stats. 2000, ch. 949).

For students claiming residency status pursuant to section 68078-of the Education Code,
require the student to supply, and for the district to weigh, the following:

o A statement from the employer showing employment by a public school in a full-time
position requiring certification qualifications for the college year in which the student
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1;
Register 91, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May 19, 1995) p. 335.)
This section is state-mandated new program or higher level of service for students
claiming residence under subdivision (a) of section 68078, as well as subdivision (b)
(student holding a valid emergency permit, as specified).

o Any teaching credential (except a provisional credential). Require the student to show he
or she will enroll in courses necessary to obtain another type of credential authorizing
service in the public schools, or holds a credential issued by the Board of Governors and
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code -
Regs., tit. 5, § 54036 Reglster 77, No. 45 (Nov 5, 1977) p 638.2. Cal. Code Regs 5 o L e
tit. 5, § 54046 Y. - o . :

Native American student: Classify as a resuient a Native American student who attends a

school administered by the Bureau of Indian Affau's located w1thm the commumty college '
district (Ed. Code, §68082, Stats. 1977, ch. 36).

Amateur student athlete in training at U.S. Olympic Training Center: Classify as a resident
for tuition purposes any amateur student athlete (as defined in Ed. Code, § 68083, subd. (b)) -

5 Register 82, No. 48 (Nov. 27, 1982) p. 638.1; Register 91, No. 23 (April 5, 1991) p. 337,
Register 95, No. 19 (May 19, 1995) p. 335. _
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in training at the United States Olympic Training Center in Chula Vista, until he or she has
resided in the state the minimum time necessary to become a resident (Ed. Code, § 68083,
Stats, 1997, ch. 438).

Federal civil service employee in state due to military mission realignment: Classify as a
state resident a federal civil service employee and his or her natural or adopted dependent

children if the parent has moved to this state as a result of a military mission realignment
action that involves the relocation of at least 100 employees, until the student is entitled to be
classified as a resident pursuant to Section 68017, so long as the student continuously attends
an institution of public higher education (Ed. Code, § 68084, Stats. 1998, ch. 952).

Nonresident California high school graduates: Exempt a student (other than a nonimmigrant
alien within the meaning of paragraph (15) of subsection (a) of Section 1101 of title 8 of the
United States Code) from paying nonresident tuition if he or she meets the following criteria:
(1) high school attendance in California for three or more years; (2) graduation from a
California high school or attainment of the equivalent thereof; (3) registers for or is enrolled
in a course offered by any college in the district for any term commencing on or after

January 1, 2002; (4) in the case of a person without lawful immigration status, the filing of an
affidavit with the institution of higher education stating that the student has filed an
application to legalize his or her immigration status, or will file an application as soon as he
or she is eligible to do so (activities are reimbursable on or after January 1, 2002).

Completion of a questionnaire form prescribed by the Chancellor and furnished by the
district of enrollment verifying eligibility for this nonresident tuition exemption. (Ed. Cods, §
68130.5, Stats. 2001, ch. 814, & Cal.Code Regs., tit. 5, § 54045.5, subd. (b); Register 02, No.
25 (Jun. 21, 2002) p. 335.) (This activity is reimbursable on or after June 21, 2002.)°

For these students:

o Retain indefinitely, as Class 1 permanent records, the original certified affidavit and other
materials utilized by a district in meeting the certification requirements; or, copying or
reproducing by photograph, microphotograph or reproduced on film or electronically the
original certified affidavit and other materials utilized by a district in meeting the
certification requirements (Chancellor of the California Community Colleges, “Revised
Guidelines and Information on AB 540 Exemption From Nonresident Tuition” May
2002, p. 4, par. 20).

o Refund the student’s nonresident tuition if the student is determined eligible for the
exemption after he or she has paid nonresident tuition (/d, p. 2, par. 8). .- -~ -

® On September 15, 2008, California’s Third District Court of Appeal issued an opinion on
section 68130.5 (Stats 2001, ch. 814). The opinion reverses a lower court’s decision to grant a
demurrer, and holds that pIamtxffs stated a viable claim that section 68130.5 conflicts with and is
preempted by federal title 8 U.S.C. sections 1623 and 1621. (Martinez v: Regents of the - . ... = .
University of California (2008) 166 Cal.App.4th 1121.) The case was remanded back to the trial
court. If the court ultimately finds that section 68130.5 is invalid, the statute would become

void. At that point reimbursement for activities under section 68130.5 would end on the date the
court’s decision becomes final.
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o Discard and replace old questionnaire forms with the newly prescribed Chancellor’s form
in printed materials for Summer or Fall 2002, unless the district’s form is part of 2 major
preprinted document such as a Schedule of Classes. This is a one-time activity (Id. at
p. 3, par. 14). (These activities are reimbursable on or after May 1, 2002.)

" Alien students: Require a student alien to supply, and for the district to weigh, information on
whether the student is precluded from establishing domicile. An alien is precluded from
establishing domicile in the United States if the alien: (1) entered the United States illegally;
(2) entered the United States under a visa requiring that the alien have a residence outside the
United States; or (3) entered the United States under a visa that permits entry solely for some
temporary purpose. And for the community college district to determine, for an alien who is
precluded from establishing domicile in the United States pursuant to subdivision (b) of
section 54045 of the title 5 regulations, whether that alien has (1) taken appropriate steps to
obtain a change of status with the Immigration and Naturalization Service to a classification
which does not preclude establishing domicile, and (2) met the residence requirements of
sections'54020-54024 of the title 5 regulations related to physical preserice and the intent to
make California home for other than a temporary purpose. (Cal. Code Regs., tit. 5, § 54045,
subds. (b) & (¢).)’

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks

»  Surviving dependents of victims of 9/11 terrorist attacks: Waive mandatory systemwide fees
or tuition of any kind for a student in an undergraduate program who is the surviving
dependent (as defined) of any individual killed in the September 11, 2001, terrorist attacks on
the World Trade Center in New York City, the Pentagon building in Washington, D.C., or
the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the student is .
determined eligible by the California Victim Compensation and Government Claims Board.
The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case
the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code,
§ 68121, Stats. 2002, ch. 450).

Notifying Students of Classification Decision and Appeal Procedure

* Notification and appeal of classification decision: Notify a student of his or her residence
classification not later than fourteen (14) calendar days after the beginning of the session for
which the student has applied, or fourteen (14) calendar days after the student’s application
for admission, whichever is later. (Cal Code Regs., tit. 5, § 54060, subd. (a); Reg1ster 82,
No. 48 (Nov. 27, 1982) p. 638.2.)

Establish procedures for appeals of residence cla551ﬁcat10ns (Cal Code Regs tit. 5, § 54060,
subd. (b))} _ . L o .

The Commission also finds that all othcr statutes, regulanons and executive orders in the test
claim do not constitute a reimbursable state-mandated program.

7 Register 86, No. 10 (Mar. 8, 1986) p. 638.1, Register 91, No. 23 (Apr{l 5, 1991) p. 336;
Register 92, No. 4 (Jan. 24, 1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335.

¥ Register 82, No. 48 (Nov. 27, 1982) p. 638.2); Register 91, No. 23 (April 5, 1991) p. 336;
Register 95, No. 19 (May 19, 1995) p. 336. .
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“ V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity identified
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must
be supported by source documentation as described in Section IV. Additionally, each
reimbursement claim must be filed in a timely manner.

A. Direct Cost Reporting

Direct costs are those costs incurred specifically for the reimbursable activities. The following
direct costs are eligible for reimbursement.

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits divided by
productive hours). Describe the specific reimbursable activities performed and the hours
devoted to each reimbursable activity performed.

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price
after deducting discounts, rebates, and allowances received by the claimant. Supplies
that are withdrawn from inventory shall be charged on an appropriate and recognized
method of costing, consistently applied.

. 3. Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. Attach a copy of the contract to the claim. If the contractor billsfor time and
materials, report the number of hours spent on the activities and all costs charged. [f the
contract is a fixed price, report the dates when services were performed and itemize all
costs for those services.

4. Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for
purposes other than the reimbursable activities, only the pro-rata portion of the purchase
price used to implement the reimbursable activities can be claimed. ‘

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the
rules of the local jurisdiction. Report employee travel time according to the rules of cost - -
element A.1., Salaries and Benefits, for each applicable reimbursable activity, -

B. Indirect Cost Rates

. Indirect costs are costs that have been incurred for common or joint purposes. These costs
benefit more than one cost objective and cannot be readily identified with a particular final cost
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objective without effort disproportionate to the results achieved. After direct costs have been

determined and assigned to other activities, as appropriate, indirect costs are those remaining to .
be allocated to benefited cost objectives. A cost may not be allocated as an indirect cost if any
other cost incurred for the same purpose, in like circumstances, has been claimed as a direct cost.

Indirect costs include: (a) the indirect costs originating in each department or agency of the
governmental unit carrying out state mandated programs, and {(b) the costs of central
governmental services distributed through the central service cost allocation plan and not
otherwise treated as direct costs.

Community colleges have the option of using: (1) a federally approved rate, utilizing the cost
accounting principles from the Office of Management and Budget Circular A-21, "Cost
Principles of Educational Institutions"; (2) the rate calculated on State Controller's Form FAM-
29C; or (3) a 7% indirect cost rate.

V. RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chaptc:r9 is subject to the initiation
of an audit by the Controller no later than three years after the date that the actual reimbursement
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of initial payment
of the claim. In any case, an audit shall be completed not later than two years after the date-that
the audit is commenced. All documents used to support the reimbursable activities, as described
in Section IV, must be retained during the period subject to audit. If an audit has been initiated .
by the Controller during the period subject to audit, the retention period is extended until the
ultimate resolution of any audit findings.

VII. OFFSETTING REVENUES AND REIMBURSEMENTS

Any offsets the claimant experiences in the same program as a result of the same statutes or
executive orders found to contain the mandate shall be deducted from the costs claimed. In
addition, reimbursement for this mandate from any source, including but not limited to, service
fees collected, federal funds, and other state funds, shall be identified and deducted from this
claim.

An amount equal to 2 percent of the fees shall be waived and an amount equal to ninety-one

cents ($0.91) per credit unit shall be waived (Ed. Code, § 76300 subd. (m)(2)) for any student in

an undergraduate program, including a student who has previously graduated from another
undergraduate or graduate program, who Is the dependent of any individual killed in the

September 11, 2001, terrorist attacks on the World Trade Center in New York City, the Pentagon
building in Washlngton DC, or the crash of United Airlines Flight 93 in southwestern

Pennsylvania, if he or she meets the financial need requirements set forth in Section 69432.7 for- ~~- - =
the Cal Grant A Program and either of the following apply: (1) The dependent was a resident of
California on September 11, 2001. (2) The md1v1dua1 kllled in the attacks was a remdent of A
California on September 11, 2001 : e T

® This refers to Title 2, division 4, part 7, chapter 4 of the Government Code.
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VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall issue claiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shall be
derived from the test claim decision and the parameters and guidelines adopted by the
Commission.

Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming
instructions shall constitute a notice of the right of the local agencies and school districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

. IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controller to-modify the claiming instructions and
the Controller shall modify the claiming instructions to conform to the parameters and guidelines
as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2.

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test claim. The administrative record, including the Statement
of Decision, is on file with the Commission.
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EXHIBIT A

COMMISSION ON STATE MANDATES
STATE OF CALIFORNIA

IN RE TEST CLAIM ON:

Education Code Sections 68044, 68051,
68074, 68075, 68075.5, 68076, 68077, 68078,
68082, 68083, 68084, 68121, 68130.5, 76140

Statutes 1975, Chapter 78 (SB 82); Statutes”
1976, Chapter 990 (AB 4289); Statutes 1977,
Chapters 36.and 242 (AB 447 and AB 645),
Statutes 1979, Chapter 797 (AB 1549);
Statutes 1980, Chapters 580 and 789 (AB 2567
and AB 2825); Statutes 1981, Chapter 102
(AB 251); Statutes 1982, Chapter 1070 (AB
2627); Statutes 1983, Chapter 317 (SB 646);
Statutes 1988, Chapter 753 (AB 3938);
Statutes 1989, Chapters 424, 900, and 985 (AB
1237, AB 259, and SB 716); Statutes 1990,
Chapter 1372 (SB 1854); Statutes 1591,
Chapter 455 (AB 1745); Statutes 1992,
Chapters 170 and 1236 (AB 3058 and SB
2000); Statutes 1993, Chapter 8 (AB 46);
Statutes 1995, Chapters 389 and 758 (AB 723
and AB 446}, Statutes 1997, Chapter 438 (AB
1317); Statutes 1998, Chapter 952 (AB 639);
Statutes 2000, Chapters 571 and 949 (AB 1346
and AB 632); Statutes 2001, Chapter 814 (AB
340); and Statutes 2002, Chapter 450 (AB

© 1746)

California Code of Regulations, Title S, .
Sections 54002, 54010, 54012, 54020, 54022,
54024, 54030, 54032, 54041, 54042, 54045,

~ 54045.5, 54046, 54050, 54060, 54070

Register 77, No. 45 (Nov. 5, 1977); Register
82, No. 48 (Nov. 27, 1982); Register 83, '
No. 24 (Jun. 11, 1983) Register 86, No. 10
(Mar. 8, 1986); Register 91, No. 23

(April 5, 1991); Register 92, No. 4

(Jan. 24, 1992); Register 92, No. 12 (Mar. 27,
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Register 02, No. 25 (Jun. 21, 2002)

Revised Guidelines and Information,
“Exemption from Nonresident Tuition”
Chancellor of the California Community
Colleges, May 2002

Filed on May 23, 2003 by
Contra Costa Community College District,
Claimant

STATEMENT OF DECISION

The Commission on State Mandates (“Commission™) heard and decided this test claim during a
regularly scheduled hearing on March 27, 2009. Keith Petersen appeared on behalf of claimant
Contra Costa Community College District. Ed Hanson and Donna Ferebee appeared cn behalf
of the Department of Finance. '

The law apphcablc to the Commission’s determination of a reimbursable state-mandated
program is article XIII B, section 6 of the California Constitution, Govemment Code
section 17500 et seq., and related case law.

The Commission adopted the staff analysis to approve the test claim at the hearing by a vote of
6-0, with one abstention.

Summary of Findings

For the reasons discussed below, the Commission finds that the test claim statutes, regulations, -
and executive order impose a reimbursable state-mandated program within the meaning of article .
XIII B, section 6 of the California Constitution and Government Code section 17514 for

community college districts to be reimbursed for the following:

District Governing Board Rules and Regulations on Nonresident Tuition

« Adopt rules and regulations relating to the method of payment, and the method and amount
of refund of nonresident tuition (Ed. Code, § 68051, Stats. 1990, ch. 1372).

Determining Residence Classification -

= Reguire student applicant to supply, and district to weigh, the residence determination

factors: Require student applicants to supply, and for the district to weigh, the following

information to determine the student’s residence classification (Cal. Code Regs., tit. 5,

§ 54024, subd. (¢)).' - .

c Ownership of residential property

o Repistering to vote in California

o Active membership in service or social clubs,

o

Being the petitioner for a divorce in California.

! Register 82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (April 5,-1991) p. 334, Reglster 9s,.
No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333,
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Require a student to supply, and for the district to weigh, information regarding whether the
student or the parents of a minor student who relinquished California residence after moving
from the state has reestablished residence by one full year of physical presence coupled with
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register 82,
No. 48 (Nov. 27, 1982) p. 637.)

= Residence classification guesnonnawes To revise the residence questionnaire based on a
sample residence questionnaire provided by the Chancellor’s Office (a one-time activity).

To require the student to supply, and for the district to weigh, the following information in a
residence questionnaire to determine the student’s residence classification:

o Where the student has maintained his or her home for the last two years and
whether the student has engaged in any activity listed in subdivision (f) of section
54024 of the title 5 regulations, i.e., has maintained voter registration in another
state and voted in another state; was a petitioner for a divorce in another state, as
attended an out-of-state institution as a resident of that other state; has declared
nonresidence for state income tax purposes.

o For each student under 19 years of age, consideration of where the parent has
lived for the last two years and where the parent has engaged in any activity listed
in subsection (f) of section 54024 of the title 5 regulations.

o Ifthe student, or the student’s parent if the student is under age 19, has either maintained
a home outside of California at any time during the last two years, or has engaged in any
activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall
be asked for additional ev1dence of intent to reside in California such as that identified i ln
subsection () of section 54024.° (Cal. Code Regs., tit. 5, § 54012, subds. (b}, {c) & (d). )

» TFinancial independence: Determine whethcr the student is financially indépendent or
dependent, in accordance with Education Code section 68044, when a student is seeking
reclassification as a resident who was classnﬁed asa nonresudent in the preceding term.
(Cal. Code Regs., tit. 5, § 54032, subd (2).)"

? Section 54024, subdivision (e), of the title 5 regulations states: “Objective manifestations of

. intent to establish California residence include but are not limited to: (1) Ownership of
residential property or continuous occupancy of rented or leased property in California.

(2) Registering to vote and voting in California. (3) Licensing from California for professional
practice. (4) Active membership in service or social clubs. (5) Presence of spouse, children or
other close relatives in'the state. (6) Showmg California as home address on federal income tax
form. (7) Payment of Caljfornia state income tax as a resident. (8) Possessing Cal ifornia motor
vehicle license plates. (9) Possessing a California driver’s license. (10) Mairitaining permanent
military address.or home of record in California while in armed forces. (11) Establishing and

maintaining active California bank accounts (12) Being thf: petltloner for a divorce in
California.” :

3 Register 82, No. 48 (Nov 27 ]982) pp- 635- 636; Reglster 91, No. 23 (April 5, 1991) p. 334
chzstcr 95, No 19 (May 19, 1995) p. 333,

* Register 82, No. 48 (Nov. 27, 1982) p. 637 Register 91, No. 23 (AprtlS 1991) p. 335, Register
95, No. 19 (May 19, 1995) p. 334.
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Determine whether the student seeking reclassification as a resident who was classified as a
nonresident in the preceding term is financially dependent or independent, by requiring the
student to supply, and the district to weigh, information on whether the student (1) has not
and will not be claimed as an exemption for state and federal tax purposes by his or her
parent in the calendar year the reclassification application is made and in any of the three
calendar years prior to the reclassification application, (2) has not and will not receive more
than seven hundred fifty dollars ($750) per year in financial assistance from his or her parent
in the calendar year the reclassification application is made and in any of the three calendar -
years prior to the reclassification application, and (3) has not lived and will not live for more
than six weeks in the home of his or her parent during the calendar year the reclassification
application is made and in any of the three calendar years prior to the reclassification
application. (Ed. Code, § 68044, subds. (a), (b) & (c); Stats. 1981, ch. 102, Stats. 1982,

ch. 1070.)

Nonresident Tuition Fee

» Provide nonresident students with notice of nonresident tuition fee charges during the spring
term before the fall term in which the change will take effect, and to consider nonresident
tuition fees of public community colleges in other states in determining nonresident tuition
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable.

(Ed. Code, § 76140, subd. (d), Stats. 1989, ch. 985.)

Exceptlons to Determination of Nonresidence

The followmg are entitled to resident tuition or are exempted from paying nonresident tuition:

» Dependent of member of armed forces: Classify as residents for the purpose of determining
the amount of tuition and fees those dependents (defined as a natural or adopted child,
stepchild, or spouse who is a dependent of a member of the armed forces) of military
personnel who retire from active duty after the residence determination date until the student
dependent has resided in the state the minimum time necessary to become a resident,

(Ed. Code, § 68074, Stats. 1980, ¢h. 580, Stats. 1989, ch. 900 Stats. 2000, ch. 571.)

Require applicants claiming residence status pursuant to section 68074 of the Education
Code (dependent member of the armed forces) to supply, and for the district to weigh, the

- following documentation in determining the applicant’s residence:

. o A statement from the mllltary person’s commandmg officer or personne! officer that:
(1) the military person’s duty station is in California on active duty as of the residence
determination date; or (2) that the mlhtary person is outside of California on active duty
after having been transferred immediately and directly from a California duty station after
the residence determination date; or (3) that the military person has, after the residence
determination date, retired as an active member of the armed forces of the United States. -

o A statement that the student who qualifies for resident classification as‘a natural or
adopted child or stepchild is a-dependent of the mllltary person for an exemption on

federal taxes (Cal.Code. Regs,, tit. 5, § 54041).%"

3 Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638.
Register 91, No. 23 (ApnlS 1991) p. 336; Register 95, No. 19 (May 19,1995) p. 335.
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» * Member of armed forces after discharge: Classify as a resident a student who was a member
of the armed forces of the United States stationed in California on active duty for more than
one year immediately prior to being discharged from the armed forces, for the length of time
he or she lives in California after being discharged up to the minimum time necessary to
become a resident (Ed. Code, § 68075.5, Stats. 1995, ch. 389).

» Dependent of California resident for more than one year: Classify as a resident a student who
(a) has not been an adult resident of California for more than one year and (b) is either the-
dependent child of a California resident who has had residence in California for mere than
one year prior to the residence determination date, or has a parent who has both contributed
court-ordered support for the student on a continuous basis and has been a California resident
for a minimum of one year. This exception shall continue until the student has resided in the
state the minimum time necessary to become a resident, so long as continuous attendance is
mamtamed at a community college (Ed. Codc, § 68076, Stats, 1988, ch. 753, Stats, 1991,
ch. 455, Stats. 1993, ch. 8). _ ,

» Graduate of Bureau of Indian Affairs school: Clas_sify a student as a resident if he or she has
graduated from any school located in California that is operated by the United States Bureau’
of Indian Affairs, so long as contmuous attendance is maintained by the student at a
ccmmumty college (Ed. Code, § 68077 Stats. 1989, ch. 424, Stats. 1993, ch. 8).

. = Student holding emergency permit or public school credential: Classify as a resident a
student who holds a valid emergency permit authorizing service in the public schools of this
state, who is employed by a school district in a full-time position requiring certification

. qualifications for the academic year in,which the student enrolls at an institution in courses
necessary to fulfill teacher credential requirements. This classification is only for the
purposes of determining the amount of tuition and fees for no more than one year.

(Ed. Code, § 68078, subd. (b}, Stats. 2000, ch. 949),

For students claiming residency status pursuant to section 68078 of the Education Code,
require the student to supply, and for the district to weigh, the following:

o A statement from the employer showmg employment by a public school in a full-time
position requiring certification qualifications for the college year in which the student -
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1;
Register 91, No. 23 {April 5, 1991) p. 337, Register 95, No. 19 (May 19, 1995) p. 335))
This section is state-mandated new program or higher level of service for students
claiming residence under subdivision: (a) 6f section §8078,% as well as subdivision (b)
(student holding a valid emergency permit; as specified),

s Subdivision (a) ofsactlon 68078 prov1des '
(a) A student holding a valid crcdentlal authorlzmg service in the pubhc schools
of this state who is employed by 4 scficol district in a full-time position requiring
certification qualifications for thé college year.in which the student enrolls in an
institution is entitled to resident classification if that student meets any of the
following requirements: :
(D He or she holds a pr ovisional credentlal and is enrolled at an InStltUthl’l in
courses Hecessary to obtain another type of credential authonzmg service in the
public schools.

5
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o Any teaching credential (except a provisional credential). Require the student to show he

or she will enrol! in courses necessary to obtain another type of credential authorizing
service in the public schools, or holds a credential issued by the Board of Governors and
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code

Regs., tit. 3, §54036 Register 77, No. 45 (Nov. 5, 1977) p. 638.2. Cal. Code Regs:,
tit. 5, § 54046.)’

Native American student: Classify as a resident a Native American student who attends a
school administered by the Bureau of Indian Affairs located within the community college
district (Ed. Code, §68082, Stats. 1977, ch. 36).

Amateur student athlete in training at U.S. Olympic Training Center: Classify as a resident
for tuition purposes any amateur student athlete {as defined in Ed. Code, § 68083, subd. (b))
'in training at the United States Olympic Training Center in Chula Vista, until he or she has
resided in the state the minimum time necessary to become a resndent (Ed. Code, § 68083
Stats. 1997, ch. 438).

Federal civil service emplovee in state due to military mission realignment: Classify as a
state resident a federal civil service employee and his or her natural or adopted dependent
children if the parent has moved to this state as a result of a military mission realignment
action that involves the relocation of at least 100 employees, until the student is entitled to be
classified as a resident pursuant to Section 68017, so long as the student continuously attends
an institution of public higher education (Ed. Code § 68084, Stats. 1998, ch. 952).

Nonresident-California high school graduates: Exempt a student (other than a nonimmigrant
alien within the meaning of paragraph (15) of subsection (a) of Section 1101 of title 8 of the
United States Code) from paying nonresident tuition if he or she meets the following criteria:
(1) high s¢hool attendance in California for thrée or more years; (2) graduation from a
California high school or attainment of the equwalent thereof; (3) reg1sters for or is enrolled
in a course offered by any college in the district for any term commencing on or after
January 1, 2002; (4) in the case of a person without lawful immigration status, the filing of an
affidavit with the institution of higher education stating that the stuc_lent has ﬁ]cd an

(2).  Heorshe holds a credentxa] issued: pursuant to Sectxon 44250 and is
enrolled at an institution in courses necessary to fulfill credential requirements
[§ 44250 states that the commission (on teacher credentialing) issues only the

~ following two types of credentials: “(a) A teaching credential. (b) A services
credential. The commission'may issue-an internship teaching or services
credential.}
(3) He or she is cnrolled at an mstltutlon in courses necessary to fulfi ll the
requirements for a fifth year of education prcscrlbed by subdivision (b) of Secticn
44259. [§ 44259, subd. (b), specifies the minimum requirements for the .
preliminary multiple or single, subject tcachmg credennal ]

’ Register 82, No. 48 (Nov: 27, 1982) p. 638.1; Reglster 91, No. 23 (Apnl 5, I991)p 337
Register 95, No..19 (May 19, 1995) p: 335.°

8% Amateur student athlete,” for purposes of this section, means any student athlete who'meets
the eligibility standards established by the natlonal governing body for the sport in which the
athlete competes.” (§ 68083, subd. (b).) .
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application to legalize his or her immigration status, or will file an application'as soon as he
or she is eligible to do 50; and (5) completion of a questionnaire form prescribed by the
Chancellor and furnished by the district of enrollment verifying eligibility for this

- nonresident tuition exemption. (Ed. Code, § 68130.5, Stats. 2001, ch, 814 & Cal.Code Regs.,
tit. 5, § 54045.5, subd. (b); Register 02, No. 25 (Jun, 21, 2002) p. 335. )° For these students:

o Retain indefinitely, as Class 1 permanent ;-ecords, the original certified affi dawt_and other
materials utilized by a district in meeting the certification requirements; or, copying or
reproducing by photograph, microphotograph or repreduced on film or electronically the
original certified affidavit and other materials utilized by a district in meeting the
certification requirements (Chancellor of the California Community Colleges, “Revised
Guidelines and Information on AB 540 Exemption From Nonresident Tuition” May
2002, p. 4, par. 20).

o Refund the student’s nonresident tuition if the-student is determined eligible for the
exemption after he or she has paid nonresident tuition (/d., p. 2, par. 8).

o Discard and replace old questionnail;e forms with the newly prescribed Chancellor’s form
in printed materials for Summer or Fall 2002, unless the district’s form is part of a major
preprinted document such as a Schedule of Classes. This is a one-time activity (/d. at
p. 3, par. 14). -

= Alien students: Reqmre a student alien to supply, and for the district to wei igh, information on
whether the student is precluded from establishing domicile. An alien is precluded from
establishing domicile in the United States if the alien: (1) entered the United States illegally;
(2) entered the United States under a visa requiring that the alien have a residence outside the
United States; or (3) entered the United States under a visa that permits entry solely for some
temporary purpose. And for the community college district to determine, for an alien who is
precluded from establishing domicile in the United States pursuant to subdivision (b) of
section 54045 of the title 5 regulatlons whether that alien has (1) taken apPropnate steps to
obtain a change of status with the Immigration and Naturalization Service"" to a classification
which does not preclude estabhshmg domicile, and (2) met the residence requnrements of
sections 54020 54024'" of the title 5 regulatlons related to physical presence and the intent to

® On September 15, 2008, California’s Third District Court of Appeal issued an opinion on '
section 68130.5 (Stats. 2001, ch. 814). The opinion reverses a lower court’s decision to grant a
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and is
preempted by federal title 8 U.S.C. sections 1623 and 1621, (Martinez v. Regents of the
University of California (2008) 166 Cal. App.4th 1 121.) The case was remanded back to the trial
court. If the court ultimately finds that section 68130.5 is invalid, the statite would become

void. At that point, reimbursement for activities under sectlon 68130.5 would end on the date
the court’s decision becomes final. ' :

' The current name of this government agency is U.S. Clt1zensh1p and Imrmgrat]on Services.
See < http://www. usms gov> as of May 8, 2008.

" Section 54020 of the title § regulaﬂons requxres “to establish a resndence it is necessary that .

there be a union of act and intent. To establish residence, a person capable of establishing-

residence in California must couple his'or her physical presence in California with objective -
7
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make California home for other than a temporary purpose. (Cal. Code Regs., tit. 5, § 54045,

subds. (b) & (c).)"? | .
Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks

= Surviving dependents of victims of 9/11 terrorist attacks: Waive mandatory systemwide fees

or tuition of any kind for a student in an undergraduate program who is the surviving
dependent (as defined)'? of any individual killed in the September 11, 2001, terrorist attacks

. evidence that the physical presence is with the intent to make California the home for other than

a temporary purpose.”
Section 54022 of the title 5 regulations states:

(a) A person capable of establishing residence in California must be physically
present in California for one year prior to the residence determmanon date to be
classified as a resident student,

(b) A temporary absence for business, education or pleasure will not result in loss
of California residence if, during the absence, the person always intended to
return to California and did nothing inconsistent with that intent.

(c) Physical presence within the state solely for educational purposes does not
constitute establishing California residence regardless of the length of that
presence,”

Section 54024 of the title 5 regulations states:

(a) Intent to make California the home for other than a temporary purpose may be
manifested in many ways. No one factor is controlling.

(b) A student who is 19 years of age or over, and who has maintained a home { in
California continuously for the last two ycars shall be presumed to have the intent
to make California the home for other than a temporary purpose unless the student
has engaged in any of the activities listed in subdivision (f).

(c) A student who is under 19 years of age shall be presumed to have the intent to
make California the home for other than a temporary purpose if both the student
.and his or her parent have maintained a home in California continuously for the
last two years unless the student has evidenced a contrary-intent by having
engaged in any of the activities listed in-subdivision {f).

(d) A student who does riot meet the requirements of subdivision (b) or
subdivision (c) shall be required to provide evidence of intent to make California _
the home for other than a'temporary purpose as specxﬁed in subdivision (e).

' [Subdmswn (e) lists 12 objectwe manifestations of intent to establish California -
residence. Subdivision (f) lists 4 acts of conduct inconsistent wnth a claim of
Cahforma residence.]

12 Register 86 No. 10 (Mar 8, 1986) p. 638 1 Regnster 91, No 23 (Apnl 5, 1991) p. 336;
Register 92, No. 4 (Jan. 24, 1992) p. 336, Reglster 95, Nos. 19-20 (May 19, 1995) p. 335.

13 «'Dependent,’ for purposes of the section, is a person who, because of his or her relatwnshnp to
an individual killed as a result of injuries sustained during the terrorist attacks of
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on the World Trade Center in New York City, the Pentagon building in Washington, D.C,, or
the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the student is
determined eligible by the California Victim Compensation and Government Claims Board.
The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case
the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code,

§ 68121, Stats. 2002, ch. 450).

Notifying Students of Classification Decision and Appeal Procedure

* Notification and appeal of classification decision; Notify a student of his or her residence
classification not later than fourteen (14) calendar days after the beginning of the session for
which the student has applied, or fourteen (14) calendar days after the student’s application
for admission, whichever is later. (Cal. Code Regs,, tit. 5, § 54060, subd. (a); Register 82,
No. 48 (Nov. 27, 1982) p. 638.2.)

Establish procedures for appeals of residence classifications (Cal Cede Regs., tit. 5, § 54060,
subd. (b).)'*

The Commission also finds that all other statutes, regulations, and executive orders in the test
claim do not constitute a reimbursable state-mandated program.

BACKGROUND

The test claim alleges various activities in the Education Code,'” title 5 of the California Code of
Regulations, and in one publication of the Chancellor’s Office of the California Community
Colleges, that involve classifying students'® as residents or nonresidents and related activities at
community colleges.

Education Code section 68040 requires students to be classified as either residents or
nonresidents at community colleges and other segments of California public higher education. A
resident is defined as a student who has residence in the state for more than one year
immediately preceding the residence determination date (§ 68017). Conversely, a nonresident is
a student who does not have rcsxdcnce in the state for more than one year immediately preceding
the residerice determination date'” (§ 68018). The communlty college classifies a student as

September 11, 2001, qualifies for compensailon under the federal September 11th Victim
Compensation Fund of 2001 (Title IV (commencmg with Section 401) of Public Law 107-42).”
(§ 68121, subd, @) . ) _

' Register 82, No. 48 (Nov. 27, 1982) p. 638.2); Reglster 91, No 23 (Aprll 5, 1991) p. 336;
Register 95, No. 19 (May 19, 1995) p. 336. .

% All references are to the Education Code unless otherwise indicated.

16« Student’ means a person enrolled in or applying for admission to an institution” (§ 68015).
The definition of an “institution*” includes a community college (§ 68011).

'" The residence determination date is “a date or day established by the...district governing

boards, as appropriate for each semester, quarter, or term to determme a student’s residence”
(§ 68023).
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either a resident or nonresident after the student fills out a residence questionnaire (Ca!.Code
Regs., tit. 5, § 54012),

Although residence determmatlon is normally governed by the student’s physical presence and
intent requirements,'® the Legislature has granted residence status to certain categories of
students who do not meet these requirements, such as members of the armed forces (§ 68075),
members of the armed forces after discharge (§ 68075.5), military dependents (§ 68074),
dependents of California residents who have been in California for more than one year

(§ 68076), aliens (Cal.Code Regs., tit. 5, § 54045), graduates of Bureau of Indian Affairs schools
(§ 68077), public school employees holding a valid credential {§ 68078), Native Americans

(§ 68082), amateur student athletes at the Olympic Training Center (§ 68083), federal civil
service employees and dependents in California due to military mission realignments (§ 68084),
or nonresident California high school graduates (§ 68130.5). Students claiming to fall within one
of these categories must provide proof of eligibility (Cal.Code Regs., tit. 5, §§ 54010 and
54026).

Nonresident students are required to pay nonresident tuition that reSIdent students do not pay
(§ 68050). -

Community college students who are dependents of victims of the September 11, 2001 terrorist
attacks and who meet certain qualifications are exempt from all fees and tuition (§ 68121),

Community colleges are also required to notify students regarding their resident classification
(Cal.Code Regs., tit. 5, §§ 54060) and regarding the amount of nonresident tuition (§ 76140), and
are required to refund any fees collected in error or as a result of the student’s reduction in units
(Cal.Code Regs., tit. 5, § 54070). Students may appeal their residence classification (Cal.Code
Regs., tit. 5, § 54060). '

Claimant’s Position

Claimant alleges that the test claim statutes, regulations, and alleged executive order impose a
reimbursable mandate under article X111 B, section 6 of the California Constitution and
Government Code scct:on 17514 for the followmg activities:

A Establishing and implementing policies and procedures, and pericdically rewsmg and
updating those policies and procedures, to provide for the classification of students as
residents or nonresidents, pursuant to Education Code section 68044. .

(1) Residence classification, or reclassification,. for each student at the time applications -
for admissions are accepted.and whenever a student has not been in attendance for
more than one semester or quarter, pursuant to title 5, California Code of Regu lations,
" Section 54010, subdivision (a),

(2) Receiving and reviewing evidence supplied by students showing physical presence in

"' California and intent to make California their home for other than a temporary
" purpose and, if the student was classified as a nonresident in the preceding term,
evidence of financial independence, pursuant to title 5, California-Code of
Regulatlons Sectlon 54010, subdmsmn (b)

'8 £ ducation Code section 68060 et seq.; éélifornia Code of Regulations, title 5, sections 54022
and 54024, ) "
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(3) Weighing the information received from each student and making a determination
whether the student has clearly established that he or she has been a resident for éne
year prior to the residence determination date, pursuant to title 5, California Code of
Regulations, Section 54010, subdivision (d).

(4) Verifying that the residence questionnaires that have been subm1tted by the student
under oath or penalty of perjury, pursuant to title 5, California Code of Regulations,
Section 54010, subdivision ().

(5) Verifying that the student has been physically prcscnt in California for one year prior
to the residence determination date, pursuant to title 5, California Code of
Regulations, Section 54022.

(6) For those students who are unable to establish a presumption of residence pursuarnt to
either subdivision (b) or (c), requiring them to provide evidence of residence, such as:
ownership of residential property or continuous occupancy of rented or leased
property in California; registering to vote and voting in California; professional
licensing in California; active membership in service or social clubs; presence of
spouse, children or other close relatives in the state; showing a California address on
a federal tax return; paying California income tax as a resident; possessing California
motor vehicle license plates; possessing a California driver’s license; maintaining a
permanent military address; establishing and-maintaining active California bank
accounts; and/or being the petitioner for a divorce in California, pursuant to title 5,
California Code of Regulations, Section 54024, subdivision (d)..

(7) If-a student, or the parents of a minor student, relinquishes California residence,
requiring evidence of one full year of physical presence coupled with one full year of
demonstrated intent, pursuant to title 5, California Code of Regulations Section
54030.

(8) If a student previously classified as a nonrcmdent seeks reclassification as a resident,

" requiring and verifying the student’s financial independence, pursuant to title 5,
California Code of Regulations, Section 54032.

(9) Notifying each student of his or her resident classification not later than 14 calendar
days after the beginning of the session for which the student had applied, or 14
calendar days after the student’s application for admission, whichever is later,
pursuant to title 5, California Code of Regulations, Section 54060, subdivision ().

Using residence questionnaires in making residence classifications pursuant to title 5,

California Code of Regulations, Section 54012, subdivision (a). The questionnaire shall

ask each student: '

(1) Where the student has maintained his or her home for the past two years and whether
the student has maintained voter registration or voted in another state, has been a
petitioner for a divorce in another state, attended an out-of-state institution as a ]
resident of that other state and whether he or she has declared nonresidence for state -
income tax purposes, pursuant to title 5, California Code of Regulations, Section
54012, subdivision (b). -

(2) If the student is under age 19, where hls or her parcnt has tived for the past two years
and whether the parent has maintained voter registration or voted in ahother state, has
been a petitioner for a divorce in another staté, attended an out-of-state institution as a
resident of that other state and whether he or she has declared nonresidence for state . - -

income tax purposes, pursuant to title 5, California Code of Regulations, Section
54012, subdivision (c).
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(3) When the student is under age 19, if the student or the parcnt has either maintained a
home outside of California at any time during the past two years or maintained voter
registration or voted in another state, or has been a petitioner for a divorce in another
state, or attended an out-of-state institution as a resident of that other state, or whether
he or she has declared nonresidence for state income tax purposes, the student shall
be asked to supply additional evidence of intent to reside in California, such as
ownership of residential property or continuous occupancy of rented or leased
property in California; registering to vote and voting in California; professional
licensing in California; active membership in service or social clubs; presence of
spouse, children or other close relatives in the state; showing a California address on
a federal tax return; paying California income tax as a resident; possession of
California motor vehicle license plates; possession of a California driver’s license;
maintaining a permanent military address; establishing and maintaining active
California bank accounts; and/or being the petitioner for a divorce in California,
pursuant to title 5, California Code of Repulations, Section 54012, subdivision (d).

C Granting or limiting residence classification for tuition purposes;

(1) For no more than one academic year for undergraduate students who are dependent
children or spouses of a member of the armed forces of the United States stationed in
California on active duty when thereafter transferred on military orders to place
outside of California, or thereafter retires from the armed forces, pursuant to
Education Code section 68074, and

a) Requiring from those seeking an excmpnon as prowded in paragraph (), to
obtain a statement from the military person’s commanding officer or
personnel officer that the military person’s duty station is in California, .
pursuant to title 5, California Code of Regulations, section 54041. _

b) Obtaining from those seeking an exemption, as provided in paragraph (1), .
proof that they are still in their first.year of current physical presence in
California, pursuant to title 5, California Code of Regulations, section 54050.

(2) Limiting residence classification for tuition purposes for members of the armed forces
of the United States stationed in this state on active duty for other than educational
purposes to only undergraduates and for no more than one academic year, pursuant to
Education Code Section 68075.

a) Requiring from those seeking an exe.mptlon pursuant to paragraph (2),t0°
obtain a statement from the student’s commanding officer or personnel officer
that the assignment to California is not for educational purposes and evidence
of the date of assignment to California, pursuant to title 5, Cahforma Code of
Regulations, Section 54042,

b) Obtaining from those seeking an exemption, as provided in paragraph (2), -
proof that they are still in their first year of current physical presence in - :
California, pursuant to title 5, California Code of Regulations, section 54050.

(3) Students who were members of the armed forces of the-United States stationed in
California on active duty for more than one year immediately prior-to belng
discharged, pursuant to Education Code section 68075.5.

(4) For students who havé not been adult residents of California for more than one year
and are either a dependent child of a California resident for more then one year prior
to residence determination, or a student who has a parent who is a Cahforma resident
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for a minimum of one year and who has contributed court-ordered support for the
student on a continuous basis, pursuant to Education Code Section 68076.

(5) For students who are graduates of any schooj located in California and operated by
the United States Bureau of Indian Affairs including, but not limited to, the Sherman |
Indian High School, pursuant:to Education Code Section 68077.

{(6) For no more than one year to students holding valid emergency permits.authorizing
service in California public schools who are employed by a school district in a full-
time position requiring certification qualifications to full teacher credential
requirements, pursuant to Education Code Section 68078, subdivision (b).

a) For those students applying for resident status pursuant to paragraph (6)
obtaining a statement-from the student’s employer showing fulltime
employment in a public school, pursuant to title 5, California Code of
Reguiations, section 54046, and

b) Obtaining evidence that the student holds a credential and will enrol! in
courses necessary to obtain another type of credential, pursuant to title 5,
California Code of Regulations, section 54046,

¢) Obtaining evidence that the student holds a credential issued by the Board of
Governors and is enrolled in courses necessary to fulfill credential
requirements, pursuant to title 5, California Code of Regulations, section
54046.

{7) For students who are native Americans if also attending a school administered by the
Bureau of Indian Affairs located within the commumty college district, pursuant to
Education Code Section 68082.

(8) For students who are amateur athletes in training at the United States Olympic
Training Center in Chula Vista, pursuant to Education Code Section 68083.

(%) For students, and their dependent children, who are federal civi] service employees if
transferred to California as a'result of a military mission realignment action that

~ involves the relocation of at least 100 employees pursuant to Education Code Section
68084.

(16) For alien students claxmmg they are not precluded from establishing domicile in the
United States are required:to show that they did not enter the United States illegally,
that they did not enter under a visa which requires residence outside of the United
States,and that they did not enter the:United States under a visa which permits entry

~ solely for some temporary purpose, pursuant to title 5, California Code of
Regulations, section 540435, subdivision (b). " :

(11) For an alien precluded from establishing domicile in the United States, requiring
evidence that he or she has takén appropriate steps-to obtain a change of status from
the Immigration and Naturalization Service, pursuant to tlt!e 5, California Code of
‘Regulations, section 54045, subdivision (c). ' :

D Exempting from the payment of nonresident tuition, students, other than nonimmigrant
aliens, who meet the following requirements, pursuant to Education Codé Section
68130.5, subdivision (a), title 5, California Code of Regulations, section 54045.5,
subdivision %) and Chancellor 5 Rev1sed Gmdelmes and Informatlon dated May 2002
paragraph 3: : _ _

19 Claimant designated this paragraph as “C“ in the test cla1m (p 10) 50 th:s outlme is.one Ietter
ahead of that in the test claim from letter “C”. forward, °

13

02-TC-2], Tuition Fee Waivers
Statement of Decision

15




(1) High school attendance in California for three or more years,

(2) Graduation from a California high school or attainment of the equivalent thereof, .

(3) Registration as an entering student at, or current enrollment at, the community college
‘not earlier than the fall semester or quarter of the 2001-2002 academic year, and

(4) In case of a person without lawful immigration status, the filing of an affidavit with
the community college stating that the student has filed an application to legalize his
or her immigration status, or will ﬁle an applleatlon as soon as he or she is eligible to
do sa.

(5) Obtaining, from students applying for an exemptlon from the requirement to pay
nonresident tuition, a completed questionnaire, on a form prescribed by the
Chancellor; verifying their eligibility for the exemption, pursuant to title 5, California
Code of Regulations, Section 54045.5, subdivision (b) and the Chancellor’s Revised
Guidelines and Information dated May 2002, paragraphs 12,13 and 14 and
attachment four.

(6) Obtaining, from students applying for an exemption from the requirement to pay
nonresident tuition, additional documentation or evidence, as necessary or when the
district is in possession of conflicting information, to verify eligibility for the
exemption, pursuant to.title 5, California Code of Regulations, Section 54045.5,
subdivision (b) and Chancellor s Revised Gmde]mes and Information dated
May 2002, paragraph 17.

(7) Obtaining, from students without lawful immigration status applying for an
exemption from the requirement to pay nonresident tuition, an affirmation by the
student that he or she has filed an application to legalize his or her immigration status,
pursuant to title 5, California Code of Regulations, Section 54045.5, subdivision (c).

Exempting from the payment of all fees and tuition, undergraduate students who meet the

following requirements, pursuant to Education Code Section 68121, subdivision (b)(2): ‘

(1) They meet the financial need requirements of the Cal Grant A Program, and

(2) Until January 1, 2013, he or she is a dependent surviving spouse of an individual
killed in the September 11, 2001, terrorist attacks and either he or she, or the
individual killed, was a resident of California on September 11, 2001, or

{3) Until he or she obtains the age of 30 years, for a dependent child of an individual

" killed in the September 11, 2001, terrorist attacks and either he or she, or the
individual killed, was a resident of California on September 11, 2001, and

(4) When necessary verifying an individual’s eligibility from the California Victim - -
Compensation and Government Claims.Board.on a case-by-case basis.

Establishing and implementing policies and procedures, and.from time to time revising’

and updating those policies and procedures; for the calculation of the amount of

nonresident tuition, the methiod of payment of nonresident tuition, and the method and

amount of refunds of nonres1dent tultlon pursuant to Educanon Code Sectlon 68051.

-, This includes: e

(1) Providing advance notice of nonresndent tuition charges dunng the spring term before
the fall term in which the charges will take effect, pursuant ta Educatlon Code )
Section 76140, subdivision (d}. - : :

(2) Adopting and implementing rules for refunds of fees collected in error, fees _
refundable due to a reduction of the education program, and/or fees refundable as a
result of the student’s reduction in units, pursuant to title 5, California Code of
Regulatlons, Section 54070. However no refund of rionresident tuition paid for any

" ~ @
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term prior to January 1, 2002 is authorized, pursuant to title 5, California Code of
Regulations, Section 54045.5, subdivision (f).

(3) Refunding nonresident tuition collected when the student is subsequently determined
to be eligible for the exemption, pursuant to the Chancellor’s Revised Guidelines and
Information dated May 2002, paragraph 8. v

(4) Seeking reimbursement from students for nonresident fees that have been waived
when the original certification is subsequently determined to be false, pursuant to the
Chancellor’s Revised Guidelines and Information dated May 2002, paragraph 38.

G Considering the student’s original certified affidavit and other materials used by the
district as Class1, Permanent Records, and retaining them indefinitely, unless copied or-
reproduced as specified, pursuant to the Chancellor’s Revised Guidelines and
Information dated May 2002, paragraph 20.

H Partxc:lpatmg in surveys conducted by the Chancellor’s office concerning students
receiving exemptions for nonresident tuition, when requested, pursuant to the
Chancellor’s Revised Guidelines and Information dated May 2002, paragraph 40.

I The loss of nonresident tuition fees when students are classified as residents for tuition
purposes, pursuant to Education Code Sections 58074; 68075.5; 68076, 68077, 68078(b),
68082, 68083, 68084, and California Code of Regulations, Section 54045, subdivisions
(b) and (c).

] The loss of nonresident tuition fees when nonresident students are exempted from the
payment of nonresident tuition pursuant to Education Code Section 68130.5 and
California Code of Regulations 54045.5.

The claimant’s declaration estimates costs of $1000 or more in excess of any funding provided
from July 1, 2001 through June 30, 2002 to implement these new duties.

Claimant submitted comments on the draft staff analysis in February 2009, disagreeing with
portions of the analysis. The specific comments are discussed below.

- State Agency Positions

The Department of Finance submitted comments on the draft staff analysis on March 25, 2009.
Finance disagrees that the districts are required to adopt rules and regulatlons regarding the
method-of calculation and payment of the amount of nonresident tuition because the. .
Chancellor’s Office issues memoranda annually regarding this calculation. Finance also asserts
- that weighing additional conditions to determine residency in section 54024 of the title 5
regulations is not a new activity, and that the old pre-1975.regulation was open ended, in that it
allowed consideration of other factors. Finance also states that the additional questionnaire
content is not a new program or higher level of service because the Chancellor’'s Office issues
sample questionnaires. Finance also disagrees that the revised criteria for determining financia!
independence, or the new categones of students who are eligible for resident tuition (or in the
case of 9/11 victims, eligible for waiver of all tuition and fees) constitute a new program or
h1gher level of service. Finance also asserts that refunding nonresident tuition When the student
is subsequently determined to be eligible for the exemption (as outlined in the Chancellor’s
Revised Guidelines and Information, May 2002) is not reimbursable, . * »

The Commission altered the finding in the Final Staff Analysis and proposed Statement of
Decision for adopting rules and regulations relating to the method of ¢alculation of nonresident
tuition based on Finance’s comments. Because the Chancellor’s Office issues annual.

15+~

02-7C-24, Tuition Fee Waivers
' Statement of Decision

17




memoranda on this topic to community college districts, the districts need not adopt their own
rules or regulations.

SUMMARY OF FINDINGS

The courts have found that article XIII B, section 6 of the California Constitution®® recognizes
the state constituticnal restrictions on the powers of local government to tax and spend.”’ “Its
purpose is to preclude the state from shifting financial responsibility for carrying out
governmental functions to local agencies, which are “ill equipped® to assume increased financial
I‘BSpOnSlblIItIES because of the taxing and spending limitations that articles XII1 A and X111 B
impose.™ A test claim statute or executive order may impose a reimbursable state-mandated
program if it orders or commands a local agency or school district to engage in an activity or
task.”

In addition, the required activity or task must be new, constituting a “Hew pro%ram *or it must
create a “higher level of sefvice” over the previously required level of service.

The courts have defined a “program” subject to article XIII B, section 6, of the California
Constitution, as one that carries out the governmental function of providing public services, or a
law that imposes unique requirements on local agencies or school districts to implement a state
policy, but doss not apply generally to all residents and entities in the state.”’ To determine if the
program is new or imposes a higher level of service, the test claim legislation must be compared
with the legal requirements in effect immediately before the enactment of the test claim

2 Article XIII B, section 6, subdivision (a), (as amended in Nov. 2004) provides: - -

{(a) Whenever the Legislature or any state agency mandates a new program or
higher level of service on any local government, the State shall provide a
subvention of funds to reimburse that local government for the costs of the
programi or increased level of service, except that the Legislature may, but need
not, provide a subvention of funds for the fol]owmg mandates: (1) Leglslatlve
mandates requested by the local agency affected. {2) Legislation defining a new
crime or changing an existing definition of a crime. (3) Legislative mandates
enacted prior to January 1, 1975, or executive orders or regulations initialty
1mp]ement1ng leglslatlon enacted prior to January 1, 1975. '

2 Department of Finance v. Commission on State Mandates (Kern Hzgh School Dist. ) (2003)
30 Cal.4th 727,735. . .. - : . .

2 County of San Dzego v. State ofCalzforma (County ofSan Dzego)(l 997) 15 Cal.4th 68, 81>
B Long Beach Unified School Dtst v. State of California (1990) 225 Cal. App 3d 155, 174
24 San Diego Unified School Dist. v. Commission on State Mandates (2004} 33 Cal.4th 859, 8‘78

(San Diego Unified School Dist, ) Lucia Mar Umf ed School District v. Hamg (1988) 44 Cal 3d

830, 835- 836 (LuczaMar) R RTITI LY . . -

2 San Diego Unified Schoal Dist., supra 33 Cal.4th 859, 874, (reafﬁrmmg ‘the test set out in
County of Los Angeles v. State of California (1987) 43 Cal.3d 46, 56; Lucia Mar, supra, 44
Cal.3d 830, 835))
16
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legislation.”® A “higher level of service” occurs when the new “requirements were intended to
provide an enhanced service to the public.”’

Finally, the newly required act1v1ty or increased level of service must impose costs mandated by
the state.”®

The Commission is vested with exclusive authority to adjudicate disputes over the existence of
state-mandated programs within the meaning of article X1II B, section 6. ? In making its
decisions, the Commission must strictly construe article XIII B, section 6 and not apply it as an-
“equitable remedy to cure the perceived unfairness resulting from political decisions on funding
priorities.”*®

Each test claim statute or executive order is discussed to determine whether it is a state-mandated
new program or higher level of service, and whether it imposes costs mandated by the state |
within the meaning of Government Code section 17514.

I. Do the test claim statutes, regulations, and executive order impose a state-mandated
neéw program or higher level of service within the meaning of article XIII B, section 67

At the outset, the Commission finds that the test claim statutes, regulations, and the executive
order constitute a “program” within the meaning of article XIII B, section 6. The statutes and
executive orders carry out the governmental function of providing a service to the public®' by
classifying community college students as residents or nonresidents for tuition fee purposes and
determining nonresident tuition. In addition, these activities are unique to school districts,
defined to include community colleges (Gov. Code, § 17519). Thus, the analysis continues to
determine whether the statutes and executive orders impose a state-mandated new program or
higher level of service on community college districts.

A. District Governing Board Rules and Regulations on Residence Classification and
‘Nonresident Tuition

Residence classification rules (§ 68044): The last sentence of section 68044 (amended by Stats.
1981, ch. 102, Stats. 1982, ch. 1070) states that a “district governing board may adopt rules and
regulations which are not inconsistent with those adopted by the Board of Governors of the
California Community Colleges.” “District Governing Board” is defined in section 68012,
subdivision (b), as “the governing board of a district maintaining cne or more community

2% San Diego Umﬁed School Dist., supra, 33 Cal.4th 859, 878; Lucia Mar, supra, 44 Cal.3d 830,
835, '

%7 San Diego Unified School Dzst supra, 33 Cal.4th 859 878. .

%8 County of Fresno v. State of California (1 991) 53 Cal.3d 482, 487 County of Sonoma V.
Commission on State Mandates (2000) 84 Cal.App.4th 1265, 1284 (County of Sanoma),
Government.Code sections 17514 and 17556. ©

2 Kinlaw v. State of California (1991) 54 Cal.3d 326, 331 334 Government Code sections
17551, 17552.

% County of Sonoma, supra, 84 Cal App ath 1265 128(} cltmg C'n'y of San Jose v. S.rate of
California (1996) 45 Cal.App.4th 1802 ]817

3l County of Los Angeles, supra, 43 Cal.3d 46, 56.
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colleges.” Because this section uses “may” and is therefore permi'ssive32 as to community
college districts, the Commission finds that section 68044 (Stats. 1981, ch. 102, Stats. 1982,

ch. 1070) does not impose a state mandate to adopt rules and regulations regarding student
classification.

Refund rules (Cal.Code Regs . tit. 5. § 54070): Section 54070 of the title 5 regulations states as
follows:

The governing board of each community college district shall adopt rules
providing for refund of the following nonresident tuition fees:

(a) Those collected in error.

(b) Those refundable as a result of a reduction of the educational program at the
community college for which the fees have been paid.

(c) Those refundable as a result of the student’s_reduction in units or the student’s
withdrawal from an education program at the community college for which fees
have been paid, where reduction or withdrawal is for reasons deemed sufficient
by the governing board.

This regulation was in place prior to 1975. Section 54070 of the title 5 rcgulatxons reads almost
identically to the 1973 version (Register 73, No. 26 (Jun. 30, 1973) p. 638. n»

The Legislature may, but need not, reimburse state mandates if they were enacted prior to 1975
(Cal. Const., art. XTII B, § 6). Because section 54070 was a requnrcmcnt prior to 1975, the
Commission finds that section 54070 of the title 5 regula‘tions is not a state-mandated new
program or higher level of service within the meaning of article XIII B, section 6 of the
California Constitution.

Nonresident tuition rules (§ 68051): Enacted by Statutes 1976, chapter 1010, 33 section 68051
was amended in 1990 (Stats. 1990, ch. 1372) to add the underlined text as follows:

Unless otherwise provided by law, the governing board or district governing
board shall adopt rules and regulations relating to the method of calculation of the
amount of nonresident tuition, the method of payment, and the method and
amount of refund.

Former Education Code section 22841 (Stats 1972, ch. 1100) stated: “Unless otherwise provided
by law, the governing board shall adopt rules and regulations relating to the method of
calculation of the amount of nonresident tuition, the method of payment, and the method and
amount of refund.” As used in this section, “governing board” referred to the Board of
Governors of the California Community Colleges (former Ed. Code, § 22807).

.-

_32 Education Code sectlon 75 “’Shal]’ is mandatory and may is perm1sswe

¥ In subdivision (c), “the student’s reduction in units or the student’s withdrawal” was changcd
from 1973°s “the student’s reduction of units or his withdrawal” a nonsubstantive change

4 Register 77 No.45 (Nov. 5, ]977) p. 638. 3 Reglster 82, No. 48 (Nov. 27, 1982) p. 638. 2;
Register 91, No 23 (Jun 7, 1991) P- 337;and Reglster 95, No. 19 (May 19, 1995) P. 336

3 Statutes 1976 chapter 1010 was not p]ed by claimant S0 thc Commlssmn makes no ﬁndmg on ,
it.
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Prior to 1975, section 54001 of title 5 of the California Code of Regulations (Register 73, No. 26
(Jun. 30, 1973) p. 635) stated:

A student classified as a nonresident shall be required, except as otherwise
provided herein, to pay nonresident tuition. The amount of tuition shall be
determined by the district govermn% board pursuant to the provisions of
Education Code Section 25505.8.

Although it was the responsibility of the district governing board to “determine” the amount of
nonresident tuition before 1975, it was not required to “adopt rules and regulations” re_Fardmg
the nonresident tuition, which was the responsibility of the state Board of Governors.

between the time it was enacted in 1972 (as former § 22841) and when it 'was amended in 1990,
section 68051 only applied to the Board of Governors of the California Community Colleges a
state agency.

In interpreting this 1990 amendment to section 68051, the Commission, like a court, uses rules of
statutory construction. One of those rules is that the plain and ordmary meaning of the wor

in a statute is to mark an alternative such as “either this or that.”*® Using this rule, the plain
language of the 1990 amendment to section 68051 indicates that either the state governing board -
or the district governing board must adopt rules and regulations, but both need not do so. And

the requirement for the state to adopt these rules and regulations had been in place since 1972

(Ed. Code, § 22841, Stats. 1972, ch. 1100).

The Chancellor’s Office has issued annual memoranda between 2601 and 2009 regarding the
method of calculation of payment of nonresident tuition (see attachment I to the Supplemental
Staff Analysis). These. memoranda fall into the category of “rules and regulatlons relating to the
method of calculation of the amount of nonresident tuition” within the meaning of section 68051.
There is no evidence in the record, however, of the existence of the govemmg board’s adoption
of regulations regarding the method of payment for nonresident tuition.” Education Code section
76140, subdivisions (d) and (), contain information regarding the method of calculation of
payment, but not the method of payment. Andsection 54070 of the title 5 regulations, discussed
above, does not relate to “the method and amount of refund,” It merely specifies instances in
which the requirement to issue a refund of nonresident tuition fees would be triggered. The lack
of state-issued regulations in compliance with section 68051 means that the 1990 amendment

“(Stats. 1990, ch. 1372) requires the districts to adopt them, The Commxss:on also fi nds that this”
adoption is a new program or higher level of service. :

Therefore, the Commission finds that section 68051 (Stats. 1990, ch. 1372) is a state-mandated
new program or higher level of service for the district governing board to adopt rules and
regulations relating to the method of payment, and the method and amount of refund of.
nonreSIdent tuition. :

*® Former section 25505.8 (Stats, 1973, ch. 209) was similar to section 76140. The former

provision stated in part: “A community college district may admit and shall charge a tuition fee
to nonresident students.”

*" Former section 22841 (Stats. 1972, ch. 1100).

3 Fiorentino v. City ofFresna (2007) 150 Cal.App. 4th 596, 603; Houge v. Ford (1955) 44
Cal.2d 706, 712:
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B. Determining Residence Classification

Generally, community college districts are required by Education Code section 68040 to
classify students as either residents or nonresidents. A resident is defined as a student who has
residence in the state for more than one year immediately preceding the residence determination
date (§ 68017). Conversely, a nonresident is a student who does not have residence in the state
for more than one year immediately preceding the residence determination date (§ 68018).%°

Every person is presumed to have a residence (§ 68060) and section 68062 establishes rules for
determining the place of residence. One of those rules is that “residence can be changed only by
the union of act and intent.” (§ 68062, subd. (d).) Other rules include: “The residence of the
parent with whom an unmarried minor child maintains his or her place of abode is the residence
‘of the unmarried minor child” (§ 68062, subd. (f)), and “The residence of an unmarried minor
who has a parent living cannot be changed by his or her own act, by the appointment of a legal
guardian, or by relinquishment of a parent’s right of contral.” (§ 68062, subd. (g).)

Nonresident students are required to pay nonresident tuition that resident students do not pay
(§ 68050). The various regulations and statutes for determining residence classification that
claimant pled are discussed below.,

Residence classification determination {(Cal.Code Regs., tit. 3 54002 & 54010, subd. (a));
Section 54010, subdivision (a), of the title 5 regulations“ requires a determination of residence
classification as follows:

Residence classification shall be made for each student at the time applications for
admission are accepted and whenever a student has not been in attendance for
more than-one semester or {uarter. A student previously classified as a
nonresident may be reclassified as of any residence determination date.

The Commission finds, based on the plain permissive language used, that the second sentence is
not a state mandate to reclassify a student previously classified as a nonresident. The
Commission also finds, based.on the plain language in the first sentence of the regulation, that
section 54010, subdivision (a), is a.state mandate for community colleges to make a residence
classification for each student at the time applications for admission are accepted, and whenever
the student has not been in attendance for more than one semester or quarter. The issue is
whether doing so is a new program or higher level of service.

Former section 22835 of the Education Code (Stats. 1972, ch. 1100) stated: “Each student shall
be classified as ... a district resident, nondistrict resident or nonresident at a California

" community college ® Similarly, the 1973 version of section 54000 (Register 73, No. 26

(Jun. 30, 1973) p. 635) of the title 5 regulations stated “Each student shall be classified by the
college of enrollment as a district resident, nonchstnct resident, or 2 nonresident.” And the 1973

3 Section 68040.was not pled by claimant; so the Commission makes no finding on it. -

_ * The residence determindtion date i$ “that day immediately preceding the opening day of

" instruction of the quarter, semester, or other session as set by the district governing board, during
- which the student proposes to attend a college.” (Cal.Code Regs., tit. 5, § 54002.)

" % Gection 54010 was added and amended by Register 82, No. 48 (Nov. 27, 1982) p. 635;

Register 91, No. 23 (Jun. 7, 1991) p. 334; and Reglster 95, No. 19(May 19, 1995)p 333,
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version of section 54010 (Register 73, No. 26 (Jun. 30, 1973) pp. 636-637) in the regulations
stated in part: “Residence classification of all students shall be made for each term at each
college starting at the time processing is commenced on applications for admission, readmission,

or registration.” [Emphasis added.]

According to former section 228335 of the Education Code and former sections 54000 and 54010
of the title 5 regulations, residence classification was required prior to 1975,

There is nothing to indicate that the minor difference in prior and current law regarding timing
constitutes a new program or higher level of service. In other words, classifying students “at the
time applications for admissions are accepted” (as required under current law) is not a higher
level of service than (or different from) classifying students “at the time processing is
commenced on applications for admission, readmission or registration” as required under the
1973 version of section 54010 (Register 73, No. 26 (Jun. 30, 1973) pp. 636-637).

Nor does the phrase requiring residence classification “whenever a student has not been in
attendance for more than one semester or quarter” (§ 54010, subd. (a)) create a new program or
higher level of service. The pre-1975 version of section 54010 was very broad in requiring
classification “of all students” “for each term at each college” at the time application processing
is commenced for “admission [or] readmission, or registration.” This would have included
students who had not been in attendance for more than one semester or quarter, so classifying
them was also required before 1975.

The Legislature may, but need not, reimburse state mandates if they were enacted prior to 1975
(Cal. Const., art. XIII B, § 6, subd. (a)(3)). Therefore, the Commission finds that residence
clasmﬁcatlon for student admission or readmission (Cal. Code Regs., tit. 5, § 54010, subd. (a))”
is not a state-mandated new program or higher level of service within the meaning of article
XI1II B, section 6.

Section 54002* defines residence determination date as “that day immediately preceding the
opening day of instruction of the quarter, semester, or other session as set by the district
governing board, during which the student proposes to attend a college.” This definition, by
itself, does not mandate a community college activity, so the Commission fi nds that itisnota
state mandate subject to article XIII B, section 6 of the California Constltutlon

Although student residence classification itself is not new, the methods and factors required to
determine it may be. These are discussed below. .

Require applicant to supply, and district to weigh, residence classification informatijon (§ 54010,
subds. (b)-(d)): Subdivision (b} of section 54010 requires students to submit evidence supporting
their residence classification, including “physical presence in California, intent to make the

*? Register 82, No. 48 (Nov. 27, 1982) p. 635; Register 91, No. 23 (Jun. 7, 1991) p. 334;
Register 95, No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333.

* Register 77, No. 45 (Nov. 5, 1977) p. 636; Register 82, No. 48 (Nov. 27, 1982) p. 635;
Register 91, No. 23 (Jun. 7, 1991) p. 334; and Reglster 95, No. 19 (May 19, 1995) p. 333.
Register 99, No. 20 (May.14, 1999) p. 333, .

* Moreover, section 54002 is nearly identical to section 54005.9 in the 1973 regulations
(Register 73, No. 26 (Jun. 30, 1973) p. 636).

21

02-TC-21, Tuition Fee Waivers
" Statement of Decision

23




California home for other than a temporary purpose, and if the student was classified as a '
nonresident in the preceding term, financial independence.” : .

Subdivision (c) requires commiunity college districts to “require applicants to supply information
as specified in this subchapter [Subchapter 1 — Student Residence Classifi catlon in §§ 54000-
54072 of title 5] and may require additional information as deemed necessary.”

Subdivision (d) requires the district to “weigh the information provnded by the student and
determine whether the student has clearly established that he or she has been a resxdent of
California for one year prior to the residence determination date.”

The issue is whether these activities in subdivision (b), (¢) and (d) are state mandates. The
Commission finds that they are, based on the mandatory language used. Thus, the issue becomes
whether they constitute a new program or higher lével of service.

Former section 22836 of the Education Code (Stats. 1972, ch. 1]00) stated: “Each student
enrolled or applying for admission to an institution shall provide such information and evidence
of residence as deemed riecessary by the [state] governing board to determine his classification.”

The 1973 version of section 54002 (Register 73, No. 26 (Jun. 30, 1973) p. 6335) in the title 5
regulations stated: “In order to be classified as a resideat for tuition: purposes, a student must
have been a legal resident of California for more than one year immediately preceding the
residence determination date for the term during which he proposes to attend a California
Community College. Additionally, former section 54010 (Reglster 73, No. 26 (Jun. 30, 1973)
pp. 636-637) in the title 5 regulations stated:

Classifications shall be based on evidence presented in, and supporting, the
applicant’s answers to residence questionnaires and supplemental residence
questionnaires authorized by the district governing board, such further evidence ! .
of residence deemed necessary by the institution, and such further evidence of
residénce as the applicant wishes to submit. Applicants answerlng their residence
questionnaires and supplemental residence questlonna\res shall be required to
certify them nder penalty of perjury or certify them under oath before an
employée of the institution authorized by the district governing board at each
institution to administer such oaths, or to certify them under oath before a person
authorized to administer oaths under the laws of the political entity where the oath -.
is to be administered. - :

The 1973 version of section 54020 (Reglster 73, No.26 (Jun 30, 1973) P 637) ofthe title 5
regulations specifies what evidence is necessary to establish legal residence in California.

- Read together with the former requirements to “classify™ the student, former Education Code .
section 22836 and former sections 54002, 54010 and 54020 of the 1973 title S regulations
(Register 73, No. 26 (Jun. 30, 1973) pp. 635-637) cited above indicate that the following
activities were state-mandated before 1975: (1) receiving and reviewing the evidence supplied by

" students showing physical presence in Californid and showing intent to make California their
home for other than a temporary purpose (§ 54010, subd. (b)); (2) weighing the information
received and making a determination whether the student has clearly established that he or she
has been a resident for one year prior to the residence determination date (§ 54010, subd. (d)).
Therefore, the Commxssmn finds that performing these actxvntles (as requnred by Cal Code
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Régs tit. 5, § 54010, subds. (b) & (&))" is not a state-mandated new program or higher level of
service within the meaning of article XIII B, sectlon 6, for student residence Jnformatlon required
before 1975.% .

These activities in section 54010, subdivisions (b) through (d), may be new, however, for new
(i-e., post-1975) evidence or information that the college must require the student to submit to
support his or her residence classification (Cal.Code Regs., tit. 5 § 54010, subd. (b)). This.is also

‘true for information that the college must “weigh” that was not required to be ‘submitted before
1975 (Cal.Code Regs., tit. 5 § 54010, subd. (d)). The regulations to which these subdivisions

- apply are discussed below.,

Subdivision (f) ofsectlon 54010, added in 1999 (Register 99, No. 20 (May 14, 1999) p. 333)
states that “the district may authorize any information required by this section to be submitted
electronically using encrypted digital signatures, as specified-in Section 54300.” Since this
section uses “may” and is therefore permissive as to the community college’s activity, the
Commission finds that it is not a state mandate within the meaning of article XIIL.B, section 6.

Require applicant to supply, and district to weigh, residerice determination factors (§§ 54020,

54022, 54024 & 54030); Claimant also pled séctions 54020, 54022, 54024.and 54030% of the
title 5 regulatmns regardmg resxdence determlnatlon Sectlon 54020 lays out the gencral
regulatory intent:

In order to establish a résidence it is necessary that there be a union of act-and
intent. To establish residence, a person capable of establishing residence in
California must couple his or her physmal presence in California with objective

_evidence that the physical presence is With the intent to make California the home
for other thana témporary purpose.

Section 54022 states that the person “must be physically present in California for one year prior
to the residence determination date to be classified as a resident student.” It also-states, in
subdivision (b), that temporary absences do not result in losing California residence “if, during
the absence, the person always intended to retum to Cahfomla and did nothing inconsistent with -
that intent.” And subdivision (c) states that phys;cal presence “solely for educational purposes
does not constitute estabhshmg California residence regardless of the length of that presence.”

Section 54024 lists the factors that demonstrate intent “to make California the home for other

- than a temporary purpose «...” -Students who have maintained a home continuously for two years
in California (or if under 19, both the student and his or her parent) are presumed “to have the
intent to make California the home for other than a temporary purpose unless the student has
evidenced a.contrary intent” by engaging in specified activities. According to subdivision (d), a
student who has not maintained a home continuously for two. years “shall be required to provide

3 Register 82, No. 48 (Nov 27, 1982)p 635; Reglster 91 No 23 (Jun. 7, 1991) p. 334
Register 95, No 19 (May 19, 1995) p. 333; Register 95, No. 20 (May 14, 1999) p. 333."

*5 This fi inding does not apply to the portion of section 54010, subdivision (b), regarding -
receiving and reviewing evidence of the student’s ﬁnancnal independence, which is discussed .
separately below. :

47 All these regulations were added or amended by Register 82, No. 48 (Nov. 27, 1982) p. 636;
Register 91, No. 23 (Jun. 7, 1991) p. 335; Register 95, No. 19 (May 19, 1995) p. 333. 4
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evidence of intent to make California the home for other than a temporary purpose. Twelve

“objective manifestations of intent” are listed in subdivision (e) of section 54024, such as
ownership or continuous occupancy of property, registering to vote and voting in California,
licensing from California for professional practice, active membership in service or social clubs, |
presence of spouse, children or other close relatives, showing a California home address on a
federal income tax form, paying California state income tax as a resident, possessing California
vehicle license plates, possessing a California driver’s license, maintaining permanent military
address or home of record in California while in the armed forces, establishing and maintaining
active California bank accounts, and being the petitioner for a divorce in California.

Section 54030 outlines the requirements to reestablish residency after relinquishing it by moving
from the state.

The issue is whether these regulations (§§54020, 54022, 54024 & 54030) impose a state-
mandated new program or higher level of service. The-Commission, like a court, does not
examine these regulations in isolation; but in context of the entire scheme of law of which they
are a part so that the whole may be harmonized and retain effectiveness. 4 Although these
regulations do not mandate an activity themselves, they do when read in conjunction with the
requirement (in § 54010, subds. (b) & (c)) for applicants to supply, and the district to weigh,
evidence or information when making a residence classification. Thus, the Commissicn finds
that requiring applicants to supply information on, and for the district to weigh, the factors in
these regulations is a state mandate.

The Commission finds, however, that sections 54020, 54022, 54030 and most of section 54024
of the title 5'regulations are not a new program or higher level of service. Former Education
Code section 22847, subdivision (d), also stated: “The residence can be changed only by the
union of act and intent.” Former section 54020 of the regulations (Register 73, No. 26

(Jun. 30, 1973} p. 637) provided:

In ofder to establish a residence, it is necessary ‘that there be a union of act and
intent. The act necessary to establish legal residence is physical presence in
California. Relevant indications of intent to make California one’s residence
include, but are not limited to: voting in elecnons in California and not in any

other state; satisfying California personal income tax obligations; establishing an
abode in the state where one’s belongings are kept, licensing from the state for
professional practice; maihtaining active resident memberships in California
professional organizations; maintaining California vehicle license plates and/or
operator’s license; maintaining active savings and checking accounts in California
banks; maintaining permanent military address or home of record in California in

. the armed forces; engagement in litigation for which'residence is required;

'showing California as home address on federal income tax forms; and absence of -
any of these indications in other states durlng any penod for which residence in -
California is asserted. Documentary evidence, including but not limited to the *
foregong, [sw] may be requ1rcd No sin gIe factor is controlhng or decisive.

% Fartwell Corp. v. Superior Court (2002) 27 Cal.4th 256, 280.
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Section 54022 defines physical presence in California for pﬁrposes of residence determination.
The Commission finds that it is substantively the same activity as the residence determination
under section 54010, subdivision (d), as discussed above.

Subdivision (a) of section 54022 is also substantially similar to the 1973 version of section
54002. The 1977 version (Register 77, No. 45 (Nov. 5, 1977) p. 636) reads as follows with
strikeout text for the 1973 version, compared to the underlined text in the current version:

In order to be classified as a resident for tuition purposes, a student' must have -
been-a-legalresident-of be physically present in California for mere-then one year
mmeéa%ely—p’;eeedm-g gnor to the re51dence determmat:on date fef-the-tef-m

classxf ed as a resident student.

And the 1973 version of section 54020 (Register 73, No. 26 (Jun. 30, 1973) p. 637) included:
“The act necessary to establish legal residence is physical presence in California.”

Therefore, because it does not mandate 2 new activity on a community college that is different
from the pre-1975 regulation, the Commission finds that section 54022 of the title 5 regulatlons
does not constitute a state-mandated new program or higher level of serwce within the meaning
of article XIII B, section 6.

Section 54024 defines expression of intent to make California a home for other than a temporary
purpose. Most of the factors that establish this intent are the same as those in the 1973 version of
section 54020 (Register 73, No. 26 (Jun. 30, 1973) p. 637). The information regarding these
factors establishing intent is obtained through a questlonnalre (Cal. Code Regs., tit. 5, § 54012),
which is discussed separately below,

The 1973 version of section 54024 (Register 73, No. 26 (Jun. 30, 1973) p. 637) stated that
“Documentary evidence, including but not limited to the foregong [sic] may be required [to
establish residcnce] " The “foregoing” refers to the 11 factors that establish intent to make
California one’s residence. This is read together with former section 54010 requiring “residence
classification of all students” to be made “for each term at each college ....” Thus,
consideration of most of the factors regarding residence classification was required prior to 1975
{under former §§ 54010 & 54024)

One factor merits mcntlon The 1973 regulation requnred welghmg ‘voting in elections in
California and not in any other state.” The current regulation requires weighing “registering to
vote and voting in California.” Since these require submission and consideration of different
facts, the Commission finds that weighing “registering to vote in California® is a new, program or
higher leve! of service on a cornmumty college. Requiring submission of, and welghmg,
information on “voting in California” is not a new program or hlgher level of service, however,
because it was requ1red before 1975.

‘Reqmnng information.on and weighing the followmg factors was not requured under prlor law.
.These were added in 1982 (Register 82, No. 48 (Nov. 27, 1982)p. 637) and are requm:d under
current section 54024, subdivision (), of the title 5 regulatlons

* As added or amended by Register 82, No 48 (Nov, 27, 1982) p. 636; Reglster 9], No.23
(Jun. 7, 1991) p. 335; Register 95, No. 19 (May 19, 1995) p. 333.
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Ownership of residential property (forlﬁer § 54020 only stated “establishing an abode in
the state where one’s belongings are kept.”)

* Registering to vote in California.
* Active membership in service or social clubs.
* Being the petitioner for a divorce in Cahfomla

Therefore, the Commission finds that it is a state-mandated new program or higher level of

service for a community collége to require applicants to supply the four points of information
listed above, and for the district to weigh them, in order to determine the student’s residence
classification (Cal. Code Regs., tit. 5, §§ 5402450).

Section 54030 (added by Register 82, No. 48 (Nov. 27, 1982) p. 637) states that if a student or
parents of a minor student-“relinquish California residence after moving from the state, one full
year of physical presence, coupled with one full year of demonstrated intent to be a California

resident, is required to reestablish residence for tuition purposes, except as provided in Education
Code section 68070,

It is mandatory for the community college districts to require applicants to supply information
regarding reestablishing residence, and for the district to weigh it to determine the student’s
residence (Cal.Code Regs., tit. 5, § 54010, subds. {c) & (d)). And this determination, for a
student or parents of a minor student who relinquished residence, was not required before the
1982 regulation. Therefore, the Commission finds that it is a state-mandate for a community
college district to require a student to supply information, and for the district to weigh it,
regarding whether the student or the parents of a minor student who relinquished California
residence after moving from the state has reestablished residence by one full year of physical
presence coupled with demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5,
§§ 54030 (Register 82, No. 48 (Nov. 27, 1982) p.637.) The Commission also finds that this is a
new program or higher level of service, since it was not required before the 1982 regulation.

Residence classification guestionnaires (Cal.Code Regs., tit. 5 54010 (e) & 54012): Section
54010, subdivision (e) of the title 5 regulatlons states: “Apphcants shall cemfy their answers on
residence questionnaires under oath or penalty of perjury.”

Claimant also pled section 54012, subdivision (a) (added by Register. 82, No. 48 (Nov. 27, 1982)
pp. 635-636) of the title 5 regulations, which states: “Each community college district shall use a
residence questionnaire in making residence classifications.” Subdivisions (b) through (d)

, identify what the residence questionnaire must ask. Subdivision (e) states: “The Chancellor shall
provide a sample residence questionnaire which districts may use in complying with this
requirement.”

Based on the mandatory language in sections 54012 and 54010 subdmsnon (e) the Commlssmn -
finds that it is a state mandate for community colleges to use residence questionnaires, and to
require applicants to certify their answers on them under oath or penalty of perjury. SEU

9 Register 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (Jun. 7, 1991) p. 334;
Register 95, No. 19 {(May 19, 1995) p. 333.

5! BEdycation Code section 68070 involves a student who remains in California after his or her
parents move elsewhere.
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As to whether these activities are a new program or higher level of service, however, the 1973
title 5 regulations, section 54010 {(Register 73, No. 26 (Jun. 30, 1973) p. 635) stated:

Residence classifications of all students shall be made for each term at each
college starting at the time processing is commenced on applications for
admission, readmission, or registration. Classifications shall be based on
evidence presented in, and supporting, the applicant’s answers to residence
questionnaires and supplemental residence guestionnaires authorized by the
district governing beard, such further evidence of residénce deemed necessary by
the institution, and such further evidence of residence as the applicant wishes to
submit. Applicants answering their residence questionnaires and supplemental
residence questionnaires shall be required to certify them under penalty of perjury
or certify them under oath before an employee of the institution authorized by the
district governing board at each institution to administer such oaths, or to certify
them under oath before a person authorized to administer oaths under the laws of
the political entity where the oath is to be administered. [Emphasis added.]

This 1973 version of section 54010 indicates that residence questionnaires were used before
1975. Since residence classification was required under prior law (as discussed above), and it
was based on the residence questionnaires, then using residence questionnaires was required
under the 1973 version of section 54010, and it is not a new program or higher level of service.

Moreover, under current law the Chancellor’s office provides a sample residence questionnaire
(§ 54012, subd (e)). Under prior law, the *‘residence questionnaires and supplemental residence
questionnaires [were] authorized by the district governing board.” (Former § 54010.) Thus,
developing the questionnaires is also not a new program orhigher level of service.

The Commission finds, therefore, that sections 54012; subdivision (a), and 54010, subdivision
(e) of the title 5 regulations are not a state-mandated new program or higher level of service.

The requirement to use questionnaires, and requiring applicants to certify their answers under
oath or penalty of perjury, were both required under the 1973 version of section 54010, as quoted
above.

Although the questionnaires are not new, the 1973 regulations did not list their contents, which is
now listed in section 54012, subdivisions (b) through (d) (added by Register 82, No. 48
(Nov. 27, 1982) pp. 635-636) as follows:

(b} The residence questionnaire shall ask each student where the student has
maintained his or her home for the last two years and whether the student has
engaged in any activity listed in-subdivision (f) of sectlon 54024 32

(c) The questionnaire shail ask each student under 19 years of age where the
parent has lived for the last two years and where-the parent has engaged in any
- activity llsted in subsectlon (f) of section 54024,

%2 Section 54024 of the title 5 regulations, subdivision (1‘) states: “Conduct inconsistent W|th a
claim of California residence includes but is not limited to: (1) maintaining voter registration and
voting in another state. (2) Being a petitioner for a divorce in anéther state. (3) Attending an
out-of-state institution as a resident of that other state, (4) Decl aring nonresidence for state
income tax purposes.”
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(e) If the student, or the student’s parent if the student is under age 19, has either
maintained a home outside of California at any time during the last two years, or
has engaged in any activity listed in subsection (f) of section 54024, the student -
shall be asked for additional evidence of intent to reside in California such as that
identified in subsection (e) of section 54024.%

This expanded information in the questionnaire requires the community college to revise the
questionnaire based on the sample provided by the Chancellor’s Office (a one-time activity) and
to “weigh the information provided by the student and determine whether the student has clearly
established that he or she has been a resident of California for one year prior to the residence
determination date.” (Cal. Code Regs., tit. 5, § 54010, subd. (e), Register 82, No. 48

(Nov. 27, 1982) p. 635; Register 91, No. 23 (April 5, 1991) p. 334; Register 95, No. 19

(May 19, 1995} p. 333; Register 99, No: 20 (May 14, 1999) p. 333.)

Therefore, the Commission finds that section 54012, subdivisions (b), (c) and (d),** and section
54010, subdivision (g),>* of the title 5 regulations constitiites a state-mandated new program or
higher level of service within the meaning of article XIII B, section 6, for the community college
district to revise its questionnaire based on the sample provided by the Chancellor’s Office (a
one-time activity), and to require the student to supply “under oath or penalty of perjury,”

(§ 54010, subd. (e)) and for the district to weigh, the following information in residence
questionnaires to determine the student’s residence classification:

»  Where the student-has maintained his or her home for the last two years and whether the
student has engaged in any activity listed in subdivision (f) of section 54024 of the title 5
regulations, i.e., has maintained voter registration in another state and voted in another state;
was a petitioner for a divorce in another state, has attended an out-of-state institution as a
resident of that other state; has declared nonresidence for state income tax purposes. .

»  For each student under 19-years of age, consideration of where the parent has lived for the
last two years and where the-parent has engaged in any activity listed in subsection (f) of
section 54024 of the title 5 regulations.

53 Section 54024 of the title 5 regulations, subdivision (e), states: “Objective manifestations of

intent to establish California residence include but are not limited to: (1) Ownership of

residential property or continuous occupancy of rented or leased property in California.

(2) Registering to vote and votmg in California. (3) Licensing from California for professional

practice. (4) Active membership in service or social clubs. (5) Presence of spouse, children or

other close relatives in the state. (6) Showing California as home address on federal income tax

form. (7) Payment of Callforma state income tax as a resident. (8) Possessing Caleorma motor s
vehicle license plates. (9) Possessmg a California driver’s license, (10) Maintaining ‘permanent I
military address or home of record in Califortiia while in armed forces. (11) Establlshmg and
maintaining active California bank accounts. (12) Being the petitioner for a divorce in

California.” :

5 Register 82, No. 48 (Nov. 27, 1982) pp. 635-636; Reglster9l No. 23 (April 5, 1991) p. 334;
Register 95, No. 19(May 19, 1995)p 333 :

55 Register 82, No. 48-(Nov: 27, 1982) p. 635; Register 91, No. 23 (April 5, 1991) p- 334,
Reglster 95, No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333,
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= [f the student, or the student’s parent if the student is under age 19, has either maintained a
home outside of California at any time during the last two:years, or has engaged in any
activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall be
asked for additional evidence of intent to reside'in California such as that identified in
subsection {(e) of section 54024 of the title 5-regulations.

Financial independence (§ 68044, Cal.Code Regs., tit. 5, §§ 54010 & 54032) Education Code
section 68044 (Stats 1981, ch.'102) requires the state-adopted:rules and regulations to “include

provisions requiring that the financial independence of a student classified as.a nonresident

_seeking reclassification as a resident shall be included among the factors to be considered in the

determination of residency.” Later in-section 68044, it defines a financially independent student. .
as one who meets all of the following criteria:

(a) has not and will not be clalmed 45 an exemptlon for state and federal tax
purposes by his or her parent in the calendar year the reclassification application
is made and in any of the three calendar years prior to the reclassification
application, (b} has not and will not receive more than seven hundred fifty dollars
(8750) per year in financial assistance from his or her parent in the calendar year
the reclassification application is made and in any of the three calendar years prior
to the reclassification application, and (c) has not lived and will not live for more
than six weeks in the home of his or her parent during the calendar year the
reclassification application is made and.in any of the three calendar years prior to
the reclassification application.

Section 54010, subd:wsmn (b), of the t:tle 5 regulatlons (added by Register § 82 No. 48
(Nov. 27, 1982) p. 635) states: “The student shall be required to present evidence of physical
presence in California, intent to make California the home for other than a temporary purpose

and, if the student was clagsified as a nonresident the preceding term, .financial independence.”
[Emphasis added.]

Section 54032 of the title 5 regulatlons (added by Reglster 82, No. 48 (Nov. 27, 1982) p. 637)
also concerns financial independence: Subdivision (a) of section 54032 requires students
seeking reclassification as residents, if they were classified as nonresidents in the preceding term,
to be “determined financially independent or dependent in accordance with Education Code
section 68044.” A financially independent student “may be reclassified as a resident if the
student has met the requirements of section 54020°¢ for one year prler to the residence :
determination date.” (§ 54032, subd. (b).) Sectiori 54032s remaining subdivisions specify how
financial independence affects the resndence classuf catlcm as follows

(c)In determmmg whether the student has obJectlvely mamfested intent to
establish California residence, financial mdependence shall weigh in favor of
finding Cahforma residence, and ﬁnanmal dependence shall welgh against finding”
Callforma resndence -

l

e

% Section 54020: “In order to establish a residence, it is necessary that there be a union of act
and intent. To establish residence, a person capable of establishing residence in California must

couple his or her physical presence in'California with objective evidence that the physical

presence is with the intent to make California the home for other than a temporary purpose
29
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(d) Financial dependence in the current or preceding calendar year shall weigh
more heavily against finding California residence than shall financial dependence
in earlier calendar years. Financial dependence in the current or preceding
calendar year shall be overcome only if: (1) the parent on whom the student is
dependent is a California resident, or (2) there is no evidence of the student’s
continuing residence in another state.

The Commission finds that determining the student’s financial dependence or independence, if
he or she was classified as a nonresident in the preceding term, is a state mandate. As stated in
subdivision (a) of section 54032: “A student seeking reclassification as a resident, who was
classified as a nonresident in the preceding term, shall be determined financially independent or
dependent in accordance with Education Code section 68044.” [Emphasis added.] Subdivisions
(c) and (d) of section 54032 expound on the weight financial independence is given in
determining California residence. These subdivisions, in addition to the definition of financial
independence in section 68044 of the Education Code, define the scope of the mandate to
determine financial independence.

Subdivision (b) of secticn 54010 in title 5 (chlster 82, No. 48 (Nov. 27, 1982} p. 635) similarly
requires the student to “present evidence of physical presence in California, intent to make
California the home for other than a temporary purpose and, if the student was classified as a
nonresident in-the preceding term, financial independence.” This section contains the same
requirement as in section 54032, subdivision (a), but emphasizes the student’s responsibility in
presenting the evidence of financial independence. And subdivision (c) of section 54010
emphasizes the community college district’s responsibility to “require applicants to supply
information as specified ...” regarding student financial independence, among other things.

The next issue is whether this determination is a new program or higher level of service. Prior to
1975, former Education Code section 22851 (Stats. 1972, ch. 1100) stated:

A student who is a minor and who provides evidence that he has been entirely
self-supporting and actually present in California for more than one year
immediately preceding the residence determination date shall be entitled to
establish his own residence if he meets the other requirements of this chapter.

Former section 54031 of the title 5 regulations stated:

Any minor student claiming application of the self-supporting exception pursuant
to Education Code Section 22851 shall provide evidence to the admissions officer
such as: documentation showing earnings for the year immediately preceding the
residence determination date for the quarter, semester or term of attendance, a
. statement that the student has actually been present in California for said year - -
(short durational stays away from the state will not preclude the accumulatllon_ of '
time), and a statement showing all expenses of the student for said year.®

Thus although a self-supporting exception existed under pricr law, the current definition of
financial independence does not resemble pre-1975 law in that the current definition consists in
" the factors in subdivisions (a) through (c) of Education Code section 68044, Those factors

37 ll-‘ormer‘ California Code of Regulations, title 5,.slcéyi_Qn 54031; Register 73-26 (Jun. 30, 1973)
pages 636-637..
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require that the student not be claimed as a tax exemption by his or her parents, not receive more
than $750 in financial assistance from them, and not live in the parents” home for more than six
weeks during the calendar year.

Therefore, the Commission finds that determining financial dependence or independence, for a
student classified as a nonresident in the preceding term, is a new program or higher level of
service, since it was not required before the 1982 adoption of sections 54010 or 54032 of the
regulations. Spec:ﬁeal]y, the Commission finds that it is a'state-mandatéd new program or -
higher level of service for the community college district to require the student to submit, and for
the district to weigh, information on whether the student (1) has not and will not be claimed as an
exemption for state and federal tax purposes by his or her parent in the calendar year the
reclassification application is made and in any of the three calendar years prior to the
reclassification appllcatlon (2) has not and will not receive more than seven hundred fifty dollars
($750) per year in financial assistance from his or her parent in the calendar year the
reclassification application is made and in any of the three calendar years prior to the
reclassification application, and (3) has not lived and will not live for more than six weeks in the
home of lis or her parent during the calendar year the reclassification application is made and in
any of the three calendar years prior to the reclassification application. (Ed. Code, § 68044,
subds. (a), (b) & (c), Stats. 1981, ¢h. 102, Stats. 1982, ch. 1070; Cal.Code Regs, tit. 5, § 54010,
subd. (b), Registér 82, No. 48 (Nov. 27, 1982) p. 635; Register 91, No. 23 (April 5, 1991) p. 334;
Register 95, No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333.)

C. Non resident Tuition Fee

Education Code section 68030 states; “A student classified as a nonresident shall be required,
except as otherwise provnded in th1s part, to pay, in addition to other fees required by the
instituticn, nonremdent tumon

Education Code section 76140 requires.community col]ege districts to charge a tuijtion fee to
nonresident students, and authorizes the colleges to exempt all or parts of the fee for nonresidents
who (1) enroll for six or fewer units, or (2) nonresidents who are citizens and residents of foreign
countries if they demonstrate a financial need for the exemption. Subdivision (b) authcrizes the
community college district to contract thh other governments (state, county contiguous to
California, federal, or foreign) for payment of nonresident student’s tuition fee. Subdivision (c)
prohibits nonresident studeénts from being reported as full-time equivalent students for purposes
of apportionment, with exceptions. Subdivision (d) requires the community college district to set
the nonresident tuition fee not later than February 1 of each year for the succeeding fiscal year,
and requires notice to the nonresident students of tuition fee charges. Subdlwsnons (e) and (f)
prov1cle formulas fot settmg tuition rates for nonreSJdents

The first issue is over which amendments to sectlon 76140 does the Commission have
jurisdiction, In addition to more recent amendments claimant pled section 76140 as amended by
Statutes 1975, ehapter 78 and Statutes i97s, chapter 990, both of which only amended former
Education Code section 25 505. 8 (a precursor to section 76140, renumbered as such in Stats

1976, ch. 1010% ). But since former section 25505.8-was not pled as a test cIalm statute, the

o
t .
L

%8 The amendment to section 76140, renumbering former section 25505.8, by Statutes 1976,
chapter 1010, was not pled by claimant.
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Commission makes no findings on Statutes 1975, chapter 78, and Statutes 1976, chapter 990.5
The Commission has jurisdiction over all the amendments to section 76140 from 1977 to 1995.°!
The Commission finds, however, that none of these amendments®® impose a.state mandate on
community college districts except for Statutes 1989, chapter 985, as discussed below.

Subdivision (g), as added by Statutes 1989, chapter 985, states “In adopting a tuition fee for
nonresident students, the governing board of each community college district shall consider
nonresident tuition fees of public commumty colleges in other states.” Also added by Statutes
1989, chapter 985 was the following.now in subdivision (d):

The governing board of each community college district shall prov‘id'e nonresident
students with notice of nonresident tuition fee charges durmg the spring term
before the fall term in which the change will take effect. Nonresident tuition fee
increases shall be gradual, moderate, and predictable.

Based on the plain language of the provision, the Commission finds that subdivision {d) of
Education Code section 76140 (Stats. 1989, ch. 986) is a state mandate to notify the nonresident
student of nonresident tuition fee charges during the spring term: before the fall term in which the
change will take effect. For the same reason, the Commission also finds that section 761490,
subdivision (g), (Stats. 1989, ch. 985) is a state mandate for community college district
governing boards to consider nonresident tuition fees of public community colleges in other
states in determining nonresident tuition fees, and to make the tuition fee increases gradual,
moderate, and predictable.

* This 1975 amendment altered the calculation for the per-umt tuition feé for colleges operating

on a quarter system (the 1973 version only considered dividing the feé by 30 units, which was

amended to add “for colleges operating on the semester system and. 45 (units) for colleges .
operating on the quarter system. » Tt also changed the criteria for the exception to the mandatory

fee for nonresidents. oo

% The 1976 amendment required the citizen and resident of a foreign country | for whnch a

community college district may exempt froni the nonresndent tuition fee to demonstrate a

financial need for the exemption, and capped the exempuon at ot more than 10 percent of the

_ nonresidént foreign students attending. It also changed the method for calculating the
nonresident tuition.

61 Starutes 1977, chapter-36 and Statutes 1977 chapter 242 replaced references to grades 13 and
14 with“a community college” and made other nonsubstantive changes. Statutes 1979, chapter
797 removed a requlrement to report to the Board of Governors. Statutes 1980, chapter 789;
changed the provision regarding reporting nonresident attendance, set a deadline of February 1 : seaem
for the district governing board to set nonresndent titioh rates, made permissive the former '
rcqulrement for the fee fo be paid in equal mstallments ‘and altered the tuition settmg formula
Statutes 1983, chapter 317, amended the nonresndent tuition formula. Statutes 1992, chapter 170
also amended the nonresndent tuition formula Statlites 1992, chapter 1236 added subdivisions
(1), (), and (k), which authiorize certain ‘smaller districts th exempt certaifi stidents from the
mandatory fee, under certain circumstances, and describes how those students are reported for
apportionment purposes. Statutes 1995, chapter 758, made nonsubstantive changes.

%2 The amendment of Statues 2003, chapter 654, was not pled so the Commissicn makes 1o -
finding on it. .
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" The Commission also finds that these activities in amended subdivisions (d) and (g) are a new
program or higher level of service, since they did not exist before Statutes 1989, chapter 986.

D. Exceptions to Determination of Nonresidence

The Legislature has granted specified groups of students the right to resident classification who
would not otherwise qualify for residence, entitling those students to resident tuition.

In determining whether the following regulations constitute a state-mandated new program or
higher level of service for the individual categories of students discussed below, the following
regulation (Cal.Code Regs., tit. 5, § 54010)% apphes to the regulations discussed in this section
of the analysis:

(¢) Community college districts shall require applicants to supply information as
specified in this subchapter [Subchapter 1 — Student Residence Classification] and
may require additional information as deemed necessary.

And for those activities that require determining California residence, the following title 5
regulation (also in § 54010) also applies:

(d) The district shall weigh the information provided by the student and determine
whether the student has clearly established that he or she has been a resident of
California for one year prior to the residence determination date.

The Commission, like a court, does not examine the following regulations and statutes in
isolation, but in context of the entire scheme of law of which they are a part, including
subdivisions (c) and (d) above, so that the whole may be harmonized and retain effectiveness.”’
This means that when the statutes discussed below (Ed. Code, §§ 68074, 68075.5, 68076, 68077,
68082, 68083, 68084, 68130.5) entitle the student to classification as a California resident, the
statutes are interpreted in light of the community college’s duty to classify the student as a-
resident (Ed. Code § 68040, even though this section was not pled and the Commission makes no
finding on it). It also means that when a student is requnred to provide documentation in
compliance with the regulations discussed below, it triggers the community college district’s
duty to require an applicant to supply, and the district to weigh, the specified documentation to
determine the student’s residence status (Cal.Code Regs tit. 5, § 54010, subds. (c) & (d)).

Dependent of member of armed forces (Ed. Code, § 68074: Cal.Code Regs., tit. 5. §§ 54041

& 54050): Section 68074 of the Education Code concerns “a natural or adopted child, stepchild, .
or spouse who is a dependent of a member of the armed forces” (“military dependent”) stationed
in California on active duty. Military dependents are entitled to resident classification for
purposes of tuition and fees (§ 68074, subd. (a)(l)) For military dependents whaose spouse or
parent is transferred out of state or retires from active duty, the student dependent does not lose
resident classification until “he or she has resided in the statc the minimum time necessary to :
become a remdcnt" (§ 68074, subd (b)). : ’

The issue is whether section 68074 is 4 stafe- mandated new program or higher level ofscrwce
Former section 22853 of the Education Code (Stats. 1974, ch. 388) entitles a military dependent

% Register 82, No. 48 (Nov. 27, 1982) p. 635; Register 91, No. 23 (April 5, 1991) p. 34;.
Register 95, No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333.

8 Hartwell Corp. v. Superior Court, supra, 27 Cal.4th 256, 280.
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to resident classification “until he has resided in the state the minimum time necessary to become
a resident.” If the member of the armed forces is transferred “to a place outside the continental
United States where the member continues to serve in the armed forces ... the student shall not
lose his resident classification until he has resided in the state the minimum time necessary to
become a resident, so long as continuous attendance is maintained.”

A comparison of the pre-1975 statute (former § 22853) and the current one (§ 68074) indicates
that classifying as residents the dependents of transferred active-duty personnel was required
before 1975, so the Commission finds that doing so is not a state-mandated new program or
higher level of service.

Classifying as residents the dependents of retired military personnel, however, was not a part of
the pre-1975 statutes. Therefore, the Commission finds that Education Code section 68074
(Stats. 1980, ch. 580) is a state mandate on the community college to classify as residents those
students who are dependents (as defined) of military personnel who retire from active duty after
the residence determination date. The Commission also finds that doing so is a new program or
higher level of service. '

Section 54050 of the title 5 regulations mdlcates the duration of the exoepnon from payment of
nonresident tuition:

Those exceptions from payment of nonresident tuition provided by Education
Code sections 68074 (military dependents) ... apply for so long as the student
qualifies under the terms of either section 68074 or 68075. Resident classification
for purposes of determining the amount of tuition and fees includes eligibility for
Board of Governor’s fee waivers.

‘The 1973 title 5 regulations, in former scctioh 54040, stated as follows (changed to § 54050 by
Register 82, No. 48 (Nov. 27, 1982) p.-638.2):

Those exceptions from payment of nonresident tuition provided by Education
.Code Sections ... 22853 (military dependents), and 22854 (military members)
apply only so Iong as the student has not been in California long enough to have
one year of California residence.

The Commission finds that section 54050 in the title 5 regulations is not a state-mandated new
program ot higher level of service. Before 1975, the exc 6ptnon for military dependents was
limited to one year before obtaining California residence.” The current regulation states that the
exception from payment of nonresident fuition applies for so long as the resident qualifies under
the terms of Education Code section 68074, which states that the student dependent does not lose
resident classification until “he or she has resided in the state the minimum time necessary to -
become a resident. Eb. According to section '68017, that minimum time is one year. Since the: -
current sectlon 54050 regulation is essentially the same as section 54040 in the 1973 title 5
regulations,®’” the Commission ﬁnds that as it applles to Educatlon Code sectlon 68074 section-

% Former Cahforma Code of Regulatxons title S, section 54040 RCngtBI’ 73, No. 26
(Jun. 30, 1973) page 638.

- % Education Code section 68074, subdivision (b).~ = =

67 Former California Code of Regulatlons title 5, section 54040; Regxster 73, No.26
(Jun. 30, 1973) page 638.
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54040 not a state-mandated new program or higher level of service (Register 82, No. 48
(Nov. 27, 1982) p. 638.2; Register 91, No 23 (April 5, 1991) p. 336; Register 95, No. 19
(May 19, 1995) p. 336.)

Section 54041 of the title 5 regulatmns requires the military dependent claiming
residence status to do the following. The 1983 amendments are marked in underline and
strikeout (Register 82, No. 48 (Nov. 27, 1982) p. 638; Reglster 83, No. 24. (Jun 1, ]983)
p- 638):

{Plrovide ... a statement from the military person’s commanding offi cer or
personnel officer that the military person’s duty station is in California on active
duty as of the reSIdcnce determmanon date em—eu%ée—th&eeat—meﬁa%—blnﬁeé

&Ga%ébm&a—d&ﬁhstat-}eﬂ—or that- the mlhtag: person is outsnde of Cal lforma on
active duty after having been transferred immediately and directly from a
California duty station after the residence determination date; or that the military

person has, after the residence determination date, retired as an active member of
the armed forces of the United States. A statement that the student who qualifies

for resident classification as a natural or adopted child or stepchild is a dependent
of the military person for an exemption on federal taxes shall also be provided.

In both versions of section 54041, in order to obtain resident classification, the student must
submit the documentation IISth This requirement is read in conjunction with section 54010,
subdivision (c) and (d)’s reqmrement for the community college district to require apphcants to

* supply information, and for the district to weigh it. Thus, the Commission finds that requiring a
student to supply a statement from the military person’s commanding officer or personnel
officer, as specified, and a statement regarding the student’s tax status as a dependent, and for the
district to weigh this information, is a state mandate (Cal.Code Regs, tit. 5, § 54041). This
requirement would apply to both current as well as retired military persorinel. '

The Commission also finds that requiring SmelSSIOH of these documents is a new program or
higher level of service. The 1973 title 5 regulations, in former section 54032, stated as follows
(changed to § 54041 by Register 82, No. 48 (Nov. 27, 1982) p. 638):

A dependent or natural or adopted child, stepchild or spouse of a member of the
armed forces of the United States claiming residence status pursuant to Section
22853 of the Education Code should provide the col]ege admissions officer with a.
statement from the mlhtary person s commanding ¢ oﬂicer or personnel officer that
the military person’s duty statjon is in Cahforma on actlve duty as of the opening
of the semester, quarter cr term, or is outside the continental United States on .
active duty after having been transferred immediately and directly from a '
California duty station. A statement that the student is a dependent of the military

person for an exemption on federal tixes should also be prowded [Emphasns
added] . : .

The 1973 and 1977 versions of the tltle 5 regu]anon (former § 54032 Regxster 73, No. 26

(Jun. 30, 1973) pp. 637-638; Register 77, No. 45 (Nov, 5, 1977) p. 638.1) stated that the student
should provide the admissions officer with a statement from the student that he or she isa

dependent of the military person for exemption on federa] income taxes, and should provide the
'admlssmns officer with the following;
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[A] statement from the military person’s commanding officer or personnel officer
that the military person’s duty station is in California on active duty as of the
opening of the semester, quarter or term, or is outside the continental United
States on active duty after having been transferred immediately and directly from
a California duty station.

The Commission finds that former section 54032 of the title 5 regulations (Register 73 No. 26

(Jun. 30, 1973) pp. 637-638; Register 77, No. 45 (Nov. 5, 1977)p 638 1) does not mandate an
activity.

By contrast, current section 54041 (added by Register 82, No. 48 (Nov. 27, 1582) p. 638) states
that those statements “shall” be provided regarding active duty status, or “that the military person
has, after the residence detérmination date, retired as an active member of the armed forces of the
United States.” Therefore; the Commission finds that section 54041 of the titie 5 regulations (as
added by Register 82, No. 48 (Nov, 27,.1982) p. 638) is a state-mandated new program or higher
level of service on commumty colleges to require the student to supply the documentation
specified.

In summary, the Commission finds that Education Code section 68074, in the context of the
community college’s duty to class1fy a student as a resident or nonresident (§ 68040), imposes a
state-mandated new program or higher level of service on community col]eges to:

* Classify as residents for the purpose of determining the amount of tuition and fees those
dependents (defined as a natural or adopted child, stepchild, or spouse who is a dependent
of a member of the armed forces) of military personnel who retire from active duty after
the residence determination date until the student dependent has resided in the state the
minimum time necessary to become a resident. (Ed. Code, § 68074, Stats. 1980, ch. 580
Stats. 1989, ch. 500, Stats. 2000, ch. 571.)

The Commission also finds that section 54041 of the title 5 regulations is a state-mandated new
program or higher level of service for a community college district to require applicants claiming
residence status pursuant to section 68074 of the Eclucatmn Code (for current or retired military
persennel) to supply, and for the dlstnct to weigh, the following in determining the applicant’s
residence:

* A statement from the military person’s commanding officer or personnel officer that:
(1) the military person’s duty station is in California on active ‘duty as of the residence
determination date; or (2) that the military person is outside of California on active duty
aftér having beén transferred immediately and directly from a California duty station after
the residence determinatiori date; or (3) that the military person has, after the residence

determmatlon date, retired as an active member of the armed forces of the Umtcd States. R

= A statement that the student who qualifies for-resident classification as a natural or .
adopted child or stepchild is a dependent of the military person for an exemption on
federal taxes. (Cal.Code. Regs., tit. 5, § 54041; Register 82, No. 48 (Nov. 27, 1982)
p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638. Register 91, No. 23 (Apnl 5,1991)

- p. 336, Regxster 95, No. 19 (May 19, 1995)p 335)
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Member of armed forces (Ed. Code, § 68075; Cal.Code Regs., tit. 5, §§ 54042 & 54050): Section
68075, subdivision (a), of the Education Code (Stats. 2000, ch. 571) states:

An undergraduate student who is a member of the armed forces of the United
States stationed in this state on active duty, except a member of the armed forces
assigned for educational purposes to a state-supported institution of higher
education, is entitled to resident classification only for the purpose of determining
the amount of tuition and fees. :

Subdivision (b) of section 68075 concerns students seeking a graduate degree and is therefore
not applicable to community colleges. Claimant pled versions of section 68075 starting with
Statutes 1989, chapter 900.

The issue is whether section 68075 is a state-mandated new program or higher level of service.
Former Education Code section 22854 (Stats. 1972, ch. 1100) stated:

A student who is a member of the armed forces of the United States stationed in
this state on active duty, except a member of the armed forces assigned for
educational purposes to state-supported institutions of higher education, shall be
entitled to resident classification until he has resided in the state the minimum
time necessary to become a resident.

Because there is no substantive difference between section 68075, subdivision (a}, and former
section 22854, the pre-1975 statute (or former § 68075, Stats, 1976, ch. 1010), the Commission
finds that section 68075 does not impose a state-mandated new program or higher level of
service on community colleges within the meaning of article XII B, section 6.

Section 54050 of the title 5 regulations (Register 82, No. 48 (Nov. 27, 1982) p. 638.2) mdlcates
the duration of the exception from payment of nonresident tuition, as follows:

Those exceptions from payment of nonresident tuition provided by Education
Code ... 68075 (military members) apply for so long as the student qualifies
under the terms of either sectioh 68074 or 68075, Resident classification for
purposes of determining the amount of tuition and fees includes eligibility for
Board of Governor’s fee waivers.

Former section 54040 (Register 73, No. 26 (Jun. 30, 1973) p. 638) of the title 5 regulations.
states: “Those exceptions from payment of nonresident tuition provided by Education Code ...
22854 (military members) apply for so long as the student has not been in California long
enough to have one year of California residence.” :

The current version of section 54050 excepts members of the military from nonresident tuition,
“for so long as the student qualifies under the terms of either section 68074 or 68075.” Section

+ 68075 entitles the undergraduate student to resident classification “only for the purpose of
determining the amount of tuition and fees” but does not specify a maximum length of time.
Thus, while it may be possible for an active duty member of the military to obtain California
residence after one year of active duty military service in the state, the member is not required to
do s0 under the current version of section 54040 in order to be classified as a resident.

Under both the 1973 version of former section 54040 and current section 54050, the student who
is a military member on active duty is entitled to resident classification for the purpose of
determining the amount of tuition and fees. But the exemption from nonresident tuition is
indefinite under the current regulation for undergraduates. Ifthe student were never reclassified
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as a resident, it would be a lower level of service than under prior law. Therefore the
Commission finds that section 54050 of the title 5 regulations (Register 82, No. 48 (Nov. 27,
1982) p. 638.2), as applied to Education Code section 68075, is not a state-mandated new
program or higher level of service.

Section 54042 of the title 5 regulations (Reglster 82 No. 48 (Nov. 27 1982) p. 638) requires
providing documentation, as follows;

A student claiming application of section 68075 of the Education Code must
provide a statement from the student’s commanding officer or personnel officer
that the assignment to active duty in this state is not for educational purposes.
The student should also produce evidence of the date of assignment to California.

Section 540042 (Register 82, No. 48 (Nov..27, 1982) p. 638.2) is identically worded to the 1973
version of section 54033 of the title 5 regulations (Register 73, No. 26 (Jun. 30, 1973) p. 638.1). °
Both require the student tc supply (and the community college to require submission of and
weigh, § 54010, subds, (c) & (d)) “a statement from the student’s commanding officer or
personnel office that the assignment to actwe duty in this state is not for educational purposes.”
Moreover, plain language of the séction, by stating the student “should” produce evidence,
indicates that producing evidence of the date of assignmeént to Cahforma is not required. Thus,
the Commission finds that section 54042 is not a state-mandated new program or higher level of
service within the meaning of article XIII B, section'6 (Register-82, No. 48 (Nov. 27, 1982) p.
638.2); Register 91, No. 23 (Apnl 5, 1991) p- 336; Reglster 95, No. 19 (May 19, 1995) p. 335).

Claimant, in its February 2009’ comments on the draﬁ staff analy51s states that section 54042

requires a student to provide a statement from the student s commanding officer or personnel

officer with the word “must” and the second sentence using the word “should” is, according to

claimant, “an additional requirement arising from the first requirement in which the student: - _ .
needs to have a written statement.” The primary reason-for the Commission’s finding, however,

is that section 54042 is the same as the 1973 version of section 54033, Thus, the Commission

finds that section 54042 is not a state—mandated new program or higher level of service within

‘the meaning of article XJII B, sectlon 6 (Register 82, No. 48 (Nov. 27, 1982) p. 638.2);

Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No, 19 (May 19, 1995) p. 335).

Member of armed forces after d1scharge (§ 68075. 5) Sectlon 68075 5 of the Eduoatton Code
(Stats 1995, ch. 389) states: '

A student who was a member of the armed forces of the Un1ted States stationed in
this state on active duty for more than one year immediately prior to being
discharged from the armed forces is entitled to resident classification for the
length of time he or she lives in this state after bemg dlscharged uptothe - L
minimum time necessary to. become a resrdent [Empha51s added.] ' '

Although by itself section 68075.5 does not mandate a community college actmty, makmg the:
student “entitled” to resident classification triggers the district’s duty in secticn 68040 to clasmfy
students'as California resrdents, or'nonresidents if the! statutory criteria does not apply.

Therefore, the Cominission finds that section 68075.5 (Stats 1995, ch. 389) imposes a state-

mandate'on a communify college district to classify as a resident a student who was a member of
the armed forces of the United States stationed in California on active duty for more than one
year immediately prior to being discharged from the armed forces, for the length of time he or -~
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she lives in California after being discharged up to the minimum time necessary to become a
resident.

The Commission also finds that this activity is a new program or higher level of service, since
there was no statute similar to section 68075.5 before it was enacted by Statutes 1995,
chapter 389.

Dependent of California resident for more than one year (§ 68076): Section 68076 of the
Education Code, enacted by Statutes 1988, chapter 753, and amended in 1991 and 1993, states as
follows: .

Notwithstanding Section 68062, [regarding determination of place of residence] a
student who (a) has not been an adult resident of California for more than one
year and (b) is either the dependent child of a California resident who has had
residence in California for more than one year prior to the residence determination
date, or has a parent who has both contributed court-ordered support for the
student on a continuous basis and has been a California resident for a minimum of
one year, shall be entitled to resident classification. This exception shall continue
until the student has resided in the state the minimum time necessary to become a
resident, so long as continuous attendance is mamtamed at an institution.
[Emphasis added ]

This statute entitles specified dependent students to California residency status. Read in
conjunction withr section 68040°s duty to classify students as residents or nonresidents, the
Commission finds that section 68076 imposes a state mandate to classify students as residents if
they meet the qualifications of'section 68076. The Commission also finds that this requirement
is a new program or higher leve| of service, since it did not exist before Statutes 1988,

chapter 753.

Therefore, the Commission finds that Education Code section 68076 (Stats. 1988, ch. 753, Stats,
1991, ch. 455, Stats. 1993, ch. 8) imposes a state-mandated new program or higher level of
service for community colleges to classify as a resident a student who (a) has not been an adult
resident of California for more than one year; and (b) is either the dependent child of a California
resident who has had residence in California for more than one year prior to the residence
determination date, or has a parent who has both contributed court-ordered support for the
student on a continuous basis and has been a California resident for a minimum of one year.

This exception shall continue until the student has resided in the state the minimum time

necessary to become a resident, so long as contmuous attendance is maintained at a community
college.

- Graduate of Bureau of Indian Affairs school (§ 68077); Section 68077 ofthe Educatlon Code,
added by Statutes 1989, chapter 424, states:

Notwithstanding Section 68062, fregarding determination of place of residence] a
student who is a graduate of any school located in California that is operated by
the United States Bureau of Indian Affairs, including, but not limited to, the
Sherman Indian High School, shall be entitled to resident classification. This
exception shall continue so long as continuous attendance is maintained by the
student at an institution. [Emphasis added.]

By entitling a category of students to resident status, section 68077 (Stats 1989, ch. 424,
Stats. 1993, ch, 8), triggers the district’s duty to classify students who meet the criteria as
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residents.- (§ 68040). Therefore, the Commission finds that section 68077 is a state mandate on
community colleges to classify as a resident a student who graduated from any school located in
California that is operated by the United States Bureau of Indian Affairs, so long as continuous
attendance is maintained by the student at a community college.

The Commission also finds that this requirement is a new program or higher level of service,
since-it did not exist before Statutes 1989, chapter 424,

Student holding emergency permit or public school credential (§ 68078 Ca]-.Cocie Regs., tit. 5, .
§ 54046): Section 68078 of the Education Code was amended by Statutes 2000, chapter 949% to
‘add subdivision (b), which entitles a student to resident classification for:

[Hjolding a valid emergency permit authorizing service in the public schools of
this state, who is employed by-a school district in a full-time position requiring
certification qualifications for the academic year in which the student enrolls at an
institution in courses necessary to fulfill teacher credential requirements.

The classification is “only for the purpose of determining the amount of tuition and fees for no
more than one year.” (/bid.)

Subdivision (c) (also added by Stats 2000, ch. 949) states that section 68078 “shall not be
construed to affect the admissions policies of any teacher preparation program.” The
Commission finds that subdivision (c) of section 68078 (Stats. 2000, ch. 949, specifying that the
section shall not be construed to affect the admissions pohcnes of any teacher preparation
program) is not a state mandate because it does not require a community college activity.

Subdivision (b) of section 68078, added by Statutes 2000, chapter 949, entitles a new category of

student to residence classification, one “holding a valid emergency permit authorizing service in

the public schools of this state, who is employed by a school district in a full-time position .
requiring certification quahﬁcatlons for the academic year in which the student enrolls at an

institution in courses necessary to fulﬁll teacher credential requirements. "9 [Emphasis added.)

The classifi cation is “only for the purpose ‘of détermining the amiount of tuition and fees for no '
more than orie year.”

To quahfy under the statute, a student must be seeking a teaching credential. Although

eligibility for a credential requires “a baccalaureate or higher degree” (§ 44259, subd. (b)(1)), 1t

" is possible for a person with that degree to take courses toward earning a ¢redential at a ,

~ community college: For example, one of the credential requirements is “satisfactory completion -
of a program of professional preparation that has been accredited.” (/d. at subd. (b)(3).)
Completion of this requirement may be satisfied through “lower division” courses available at a
commumty col]ege (§_444259 1, subd (b_).(z))_.

6 Secnon 68078 was enacted in 1976 (Stats 1976 ch. 1010), the content of which is currently =
subdivision (a) of that section. Cleumant did not plead the 1976 statute, and the Commzssmn
makes no finding on it: : -

~  There are 17 types of emergency permits. (Cal.Code Regs., tit. 5 § 80023.) An apphcatlon for
an emergency permit is submitted by the school district, charter school county office of

" education, et cetera, which is termed the “employm gagency.” (Cal.Code Regs.; tit.5, § 80023.1,

" subd. (2)(1).) The permifs are good for on¢ year, but may be extended for four addltlonal -years if

issued on or.after January 1, 1998. (Cal. Code Regs,, tit.5, § 80023 1, subd. (c))
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By entitling a category of students to resident status, subdivision (b) of section 68078 triggers the
district’s duty to classify students who meet the criteria as residents (§ 68040). Therefore, the
Commission finds that subdivision (b) of section 68078 (Stats. 2000, ch. 949) is a state mandate
on a community college to classify as a resident a student ‘who holds a valid emergency permit
authorizing service in the public schools of this state, who is employed by a school district in a
full-time position requiring certification qualifications for the academic year in which the student
enrolls at an institution in courses necessary to fulfill teacher credential requ1rements This

classification is only for the purposes of determining the amount of tuition and fees for no more
than one year.

The Commission also finds that subdms:on (b) of section 68078 is a new program or higher
‘level of service that did not exist before Statutes 2000, chapter 945.

Section 54046 of the title 5 regulations (Register 82 No. 48 (Nov 27, 1982) p. 638. 1
Register 91, No. 23 (April 5, 1991) p. 337) states:

A student- clalmmg residence status pursuant to section 68078 of the Education
Code shall provncle a statement from the employcr showmg emp]oymant bya
public school in a full-time position requiring certification qualifications for the
college year in which the student enrolis. The student must also show that he or
she holds a credential and will enroll in courses necessary to obtain another type
of credential authorizing service in the public schools, or that the student holds a
credential issued by the Board of Governors and is enrolled in courses necessary
to fulfil] credential requirements,”

The Commission finds that section 54046 of the title 5 regulations is a state mandate on
community college districts to require students claiming resident classification as specified to
supply the statements and credential as stated in the regulation.

The next issue is whether section 54046 is a new program or higher level of service. Former
section 54036 (Register 73, No. 44 (Nov. 3, 1973) pp. 638-638.1) stated as follows:

Public Scliool Employee Holding Valid Credential, A student claiming residence
status pursuant to Section 22857 of the Education Code’! should provide the admissions
officer with a statement from the employer showing employment by a publlc school in a
fuil-time position requiring certification qualifications for the college year in which the
student enrolls. The student-must also show that he or she holds a provisional credential
and will enroll in courses necessary to obtain another type of credential authorizing
service in the public schools, or that he student holds a credential issued pursuant to
Section 13125 of the Education Code and is enrolled in courses necessary to fulfill
credential requirements, or is enrolled in courses necessary to fulfill credential

requirements of thé fifth year of education prescribed by subdlwsmn (b) of Section 13130
of the Education Code

" Prior to AB 1725 (Stats 1988, ch. $73) the Board of Governors of the Commumty Colleges
issued credentials, and possession of an apprOprnate credential wis required before a person

could be hired'as a facu]ty member (mcludmg tcachmg faculty, counselors librarians, etc.) or an
academic administrator. - - '

" Former Education Code sc:cti_on 22857 was equii/alent to subdivision (a) of section 68078.
4] '
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The 1977 amendment to section 54036 (Register 77 No. 45 (Nov. §, 1977) p. 638.2) amended
the 1973 version as follows: .

Public School Employee Holding Valid Credential. A student claiming resndence
status pursuant to Section 22857 68078 of the Education Code should provide the”
admissions officer with a statement from the employer showing employment by a publlc
school in‘a full-time position requiring certification qualifications for the college year in
which the student enrolls. The student must also show that he or she holds a provisionsl
_credential and will enroll in courses necessary to obtain another type of credential
authorizing service in the public schools, or that the student holds a credential issued
pursuant to Section 43425 87274 of the Education Code and is enrolled in courses

necessary to fulf ll crcdentlal requtrements eHs-eﬁfe#ed—m-ee&Fses—neeessaﬁﬂ-te-ﬁa%

As to the first sentence, the plain language of both the 1973 and 1977 versions of the regulatlon
(using the word “should™) did not require providing the admissions officer with a statement from
the employer showing employment by a public school in a full-time position requiring
certification qualifications for the college year in which the student enrolls. “This “should” was
changed to “shall” in the 1982 version of the regulation, which also changed the section number
to 54046,

Therefore, the Commission finds that section 54046 is a state-mandated new program or higher

level of service on the district to require the student to supply, and for the district to weigh, a

statement from the employer showing employment by a public schoo! in a full-time position

requiring certification qualifications for the college year in which the student enrolls. (Cal. Code

Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1; Register 91, No. 23 ,
(April 5, 1991) p. 337) 7 This section is state-mandated new program or higher level of service ' .
for students claiming residence under section 68078. This includes those claiming residence

under both subdivision (b) of section 68078 {students holding a valid emergency permit, as

specified) as well as subdivision (a)’” (student holding a valid credential, as specified, who is

72 The 1991 amendment to the first sentence of SECt!Ol‘l 54046 was not substantive. It removed
the term “admission’s officer.”

7 Subdivision (a) of section 68078 provides:
(a).A student holding a valid.credential authorizing service in the public schools
of this state who is employed by a school district in a full-time position requiring
certification qualifications for the college year in which the student enrolls in an
institution is entitled to resident ¢! assnﬁcatlon if that student meets any of the
following requirements: .., -

(1) He or she holds a provisional credentla] and is enrolled at an mstxtuncm in courses
necessary to obtain another type of credential authorizing service in the public
schools.

{2) He or she holds a credentxal 1ssued pursuant to Section 44250 and is enrolled at an
institution in courses necessary to fulfill credential requirements [§ 44250 states ~ -
that the commission (on teacher credentlalmg) issues only the following two types
of credentials: “(a) A teachmg credential. (b) A services credential. The -
commission may issue an internship teaching or services ‘credential.]
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seeking another type of credential, or holds a provisional credential seeking another type of
credential, is enrolled in courses necessary to fulfill the requirements for a fifth year of education
prescribed by subdivision (b) of Section 442597%).

As to the second scntence in the regulation, the word “must’ is interpreted the same as “shall”
which is mandatory.”® Under former (pre-1975) law the student was only required to supply (and
the district was to require) a student’s provisional credential, while under the current version the
district is required to look at the types of credential in section 68078 (to include an emergency .
permit after Statutes 2000, chapter 949). Thus, the Commission finds that requiring a student to
supply a provisicnal credential is not a new program or higher level of service for the district.

The Commission also finds, however, that section 54046 of the title 5 regulations is a state-
mandated new program or higher level of service on the district to require the student to supply,
and for the district to weigh, any teaching credential except a provisional credential. The district
also shall require the student to show he or she will either enroll in courses necessary to obtain
another type of credential authorizing service in the public schools, or the student holds a
credential issued by the Board of Governors and is enrolled in courses necessary to fulfill
credential requirements. (Former Cal. Code Regs., tit. 5, § 54036; Register 77, No. 45

(Nov. 5, 1977) p. 638.2. Cal. Code Regs,, tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982}
p. 638.1; Repgister 91, No. 23 (April 5, 1991) p. 337.) .

Native American student (§ 68082): Education Code section 68082 (Stats. 1977, ch. 36) states:

A student who is a native American js entitled to resident classification for
attendance at a community college if the student is also attending a school
administered by the Bureau of Indian Affairs located within the community
‘college district. As used in this section, "native American" means an American
I[ndian. [Emphasis added.]

Because of the entitlement language in this section, the district’s duty to classify Native
American students as residents is triggered if they fall within the statutory criteria. Therefore,
the Commission finds that section 68082 (Stats. 1977, ch. 36) is a state mandate on community
colleges to classify as residents Native American students who attend a schoo! administered by
the Bureau of Indian Affairs located with the community college district. The Commission also
finds that this requirement is a new program or higher level of service, since it did not exist
before Statutes 1977, chapter 36.

~ (3) Heorshe is enrolled at an institution in courses ]-;écéssal"y to fulfill the
requirements for a fifth year of education prescribed by subdivision (b) of Section
44259, [See fin. 68.] :

™ Section 44259, subdivision (b), specifies the minimum requirements for the prehmmary
multiple or single subject teaching credential. -

" Board of Supervisors v. Simpson(1951) 36 Cal. 2d 671, 675-676. “Rules governing the
interpretation of statutes also apply to interpretation of regulations.” Diablo Vailey College
Faculty Senate v. Contra Costa Community College Dist. (2007) 148 Cal.App.4th 1023, 1037.
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- Amateur student athlete in training at U.S. Olvmpic Training Center (§ 68083): Section 68083 of
the Education Code (added by Stats. 1997, ch. 438) states:

(a) Any amateur student athlete in training at the United States Olympic Training
Center in Chula Vista js entitled to resident classification for tuition purposes until
he or she has resided in the state the minimum time necessary to become a
resident. [Emphasis added.]

(b) "Amateur student athlete," for purposes of this sectlon means any student
athlete who meets the eligibility standards established by the national governing
body for the sport in which the athlete competes.

Section 68083 triggers the district’s duty to classify an eligible amateur student athlete as a
California resident (§ 68040). Therefore, the Commission finds that section 68083 (Stats. 1997,
ch. 438) is a state mandate on community colleges to classify a student as a resident if he or she
is an amateur student athlete in traiming at the United States Olympic Training Center in'‘Chula
Vista, and meets the definition in subdivision (b) of section 68083. The Commission also finds
that this mandate is a new program or higher level of service, since it did not exist before
Statutes 1997, chapter 438.-

Therefore, the Commission finds that séction 68083 (Stats. 1997, ch. 438) is a state-mandated
new program or higher level of service for a community college to classify as a resident for
tuition purposes any amateur student athlete (as defined in § 68083, subd. (b)) in training at the
United States Olympic Training Center in Chula Vista, until he or she has resided in the state the
minimum time necessary to become a reSIdent ‘

Federal civil service emplovee in state due to military mission reali
Statutes 1998, chapter 952, Education Code section 68084’ provides:

(a) A parent who is a federal civil service cmployee and his or her natural or
adopted dependent children are-entitled to resident classification at ... a California
community college if the parent has.moved to this state as a result of a military
mission realignment action that involves the relocation of at least 100 employees.
This classification shall:continue until the student is entitled to be classified as a
resident pursuant to Section 68017 [the definition of “resident”], so long as the.
student continuously attends an institution of public hlghcr education. [Emphasis
added.]

By entitling eligible federal civil service employees, as specified, to resident status, section
68084 requires the college to classify those students as residents if they meet the statutory
criteria. Therefore, the Commission finds that section 68084 is a state mandate. As a mandate
that did not exist before Statutes 1998, chapter 952, the Commission also finds that this section is .
8 NEW program or hlgher level ofservnce . . ch e T -

68084): Added by

" Subdivision (b) of section 68084 was added by Statutes 2004, chapter 225, regardmg
community colleges; California State Un1ver51ty, and University of California certification of .
qualifying military mission re:ahgnmem actions (originally, the Trade and Commercé Agency
was to certify qualify military mission realignment actions and provide the information tg the
community colleges and other segments of higher education). The Commlsmpn makes no
finding on Statutes 2004, chapter 225 because it was not pled by claimant.
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Specifically, the Commission finds that section 68084 (Stats. 1998, ch. 952) is a state-mandated
new program or higher level of service for community colleges to classify as a state resident a
federal civil service employee and his or her natural or adopted dependent children if the parent
has moved to this state as a result of a military mission realignment action that involves the
relocation of at least 100 employees, until the student is entitled to be classified as a resident
pursuant to section 68017, so long as the student continuously attends a community college.

Nonresident California high school graduates (§ 68130.5 & Cal.Code Regs., tit. 5, § 54045.5
& Chancellor’s document): Education Code section 68130.5, enacted by Statutes 2001, chapter
814, exempts specified students from paying nonresident tuition as follows:

Notwithstanding any other provision of law:
(a) A student, other than a nonimmigrant alien within the meaning of paragraph
(15) of subsection (a) of Section 1101 of title 8 of the United States Code, who

meets all of the following requirements shall be exempt from paving nonresident
tuition at the California_State University and the California Community Colleges:

(1) High school attendance in California for three or more years.

(2) Graduation from a Callforma high school or attainment of the equivalent
thereof.

(3) Registration as an enterin g student at, or current enrollment at, an accredited
institution of higher education in California not earlier than the fall semester or
quarter of the 2001-02 academic year.

(4) In the case of a person without lawful immigration status, the filing of an
affidavit with the institution of higher education stating that the student has filed
an application to legalize his or her immigration status, or will file an application
as soon as he or she is eligible to do so.

(b) A student exempt from nonresident tuition under this section may be reported
by a community college district as a full-time equivalent student for
apportionment purposes.

(¢) The Board of Governors of the California Community Colleges and the
Trustees of the California State University shall prescribe rules and regulations
for the implementation of this section.

{(d) Student information obtained in the 1mplementat|on of this section is
confidential.

The legislative intent of Statutes 2001, chapter 814 was expressed in the legislative findings and
declarations enacted as section 1 of the bill:

(1) There are high school pupils who have attended elementary and secondary
schools in this state for most of their lives and who are likely to remain, but are
precluded from obtaining an affordable college education because they are
required to pay nonresident tuition rates,

(2) These pupils have already proven their academlc eligibility and merit by being -
accepted into our state's colleges and universities.

{3) A fair tuition policy for all high school pupils i in California ensures access to
our state’s colleges and universities, and thereby i increases the state's collecttve
productivity and economic growth.
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(4) This act, as enacted during the 2001-02 Regular Session, allows all persons,
including undocumented immigrant students who meet the requirements set forth
in Section 68130.5 of the Education Code, to be exempt from nonresident tuition
in California's colleges and universities.

Section 54045.5 of the title 5 regulations (Register 02, No. 25 (Jun. 21, 2002) p. 335) repeats the
criteria for resident tuition in Education Code section 68130.5. Subdivision (b) of section
54045.5 requires students seeking exemptions under this category to “complete a questionnaire
form prescribed by the Chancellor and furnished by the district of enrollment, verifying '
eligibility for this nonresident tuition exemption” and states that the student may be required to
provide additional documentation. Subdivision (¢) states that any student without lawful
immigration status who is seeking this exemption, “shall, in the questionnaire described in
subdivision (b), affirm that he or she has filed an application to legalize his or her immigration
status, or will file such an application as soon as.he or she is eligible to do s0.” Subdivision (d)
states that the student has the burden of providing evidence of compliance with the requirements.
The remaining subdivisions clarify that the section does not modify standards for student
financial aid, and that a refund is not authorized for tuition paid for terms before January 2002:

Based on the language in the statute, the Commission finds that Education Code section 68130.5
(Stats. 2001, ch. £14) is a state mandate on a community coliege to exempt a student (other than
a nonimmigrant alien within the meaning of paragraph (15) of subsection (a) of Section 1101 of
title 8 of the United States Code) from paying nonresident tuition if he or she meets the
following criteria: (1) High schoo! attendance in-California for three or more years;

(2) Graduation from a California high school or attainment of the equivalent thereof;

(3) Registers for or is enrolled in a course offered by any college in the district not earlier than
the fall semester or quarter of the 2001-02 academic year.”” The Commission also finds that
section 68130.5 imposes a new program or higher level of service, since the mandate did not
exist before Statutes 2001, chapter 814.7®

The Commission further finds that California Code of Regulations, title 5, section 54045.5
(Register 02, No. 25 (Jun. 21, 2002) p. 335), constitutes a state mandate on a district to require
the applicant for the exemption to complete a questionnaire, on a form prescribed by the
Chancellor and furnished by the district of enrollment, verifying eligibility for this nonresident
tuition exemption, in which the student in the questionnaire affirms that he or she has filed an

" The regulation states that the student must register for or be enrolled for any term commencing
on or after January 1, 2002. Although the language of the statute controls the terms of the
mandate, community colleges would not be eligible for reimbursement before the effective date -
of the statute. ‘ o .

™ On September 15, 20’08, California’s Third District Court of Appeal issued an opinion on
section 68130.5 (Stats. 2001, ch. 814). The opinion reverses a lower court’s decision to grant a

demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and is -

preempted by federal title 8 U.S.C. sections 1623 and 1621, (Martinez v. Regens of the

University of California (2008) 166 Cal. App.4th 1121.) The case was remanded back to the trial- »

court. If the court ultimately finds that section 68130.5 is invalid, the statute’ would become
void. At that point, reimbursement for activities under section 68130.5 would end on the date
the court’s decision becomes final.
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application to legalize his or her immigration status, or will file such an application as soon as he
or she is eligible to do so (Cal.Code Regs., tit. 5, § 54045.5, subd. (b)). And it is a state mandate
for the district to weigh the information on the questionnaire in determining the student’s
eligibility for the exemption (Cal.Code Regs., tit. 5, § 54010, subd. (¢)). Requiring and weighing
the questionnaire information is also a new program or higher level of service for the community
college district, since it did not exist prior to the June 2002 regulation.

The Commission finds that the following phrase in subdivision (b) of section 54045.5 is not a
state mandate: “Any student seeking an exemption under subdivision (a) ... may be required to
provide documentation in addition to the information required by the questionnaire as necessary
to verify eligibility for an exemption.” Because the regulation does not expressly require the
submission of additional documentation, it would be required at the discretion of the community
college. Therefore, requiring to be submitted and weighing any additional documentation to
verify eligibility for exempting students from nonresident tuition at a community college is not a
state mandate within the meaning of article XIII B, section 6 of the California Constitution.

Aside from the statutes and regulations, the Chancellor’s Office issued a document, “Revised
Guidelines and Information on AB540” in May 2002, which was pled in the test claim (hereafter
Chancellor’s document). The Commission finds that this document is an “executive order”
within the meaning of Government Code section 17516 because it is an “order, plan,
requirement, rule, or regulation issued by ... any agency, department, board, or commission of
state government.” The Chancellor’s document explains section 68130.5 of the Education Code
and section 54045.5 of the title 5 regulations, and includes the questionnaire cited in section

54045.5. It also imposes the following new requirements not in the statutes or regulations, which
are discussed below:

s [fa student is determined eligible for this exemption subsequent to the payment of
nonresident tuition, the tuition paid must be refunded to the student (p. 2).

* Individually printed old (questionnaire) forms must be discarded and replaced with newly
prescribed (Chancellor’s) form, in printed materials for Summer 2002 or Fall 2002,

unless the district’s form is part of a major preprinted document such as a Schedule of
Classes (p. 3).

* The original certified affidavit and other materials utilized by a district in meeting the _
certification requirements, shali be considered Class 1 — Permanent Records, under the
provisions of title 5 of Section 59023. The Class 1 records shall be retained indefinitely,

unless copied or reproduced by photograph, microphotograph or reproduced on film or
electronically (p. 4).

Claimant pled the activity of “obtaining ... additional documentation or evidence, as necessary

- or when the district is in possession of conflicting information, to verify eligibility for the
exemption.” The Commission finds that collecting documentation beyond the information in the"
questionnaire is not a state mandate. Section 54045.5 of the titie 5 regulation states that the
student “may be required to provide documentation in addition to the information requnred by the
questionnaire.” The chancellor’s document states that “if the district is in possession of - '
conflicting information regarding any aspect of the student eligibility, the district should pursue
additional verification ... to resolve discrepancies prior to granting this exemption.” [p. 3,..
emphasis added.] Because neither the regulation nor the chancellor’s document on their face
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requires additional documentation to be provided, the Commission finds that obtaining it is not
mandated by the state.

Claimant, in its February 2009 comments, disagrees and argues that the district “is practically
compelled to pursue additional verification if it is in possession of conflicting information
regarding any aspect of student eligibility.”” According to claimant:

If there is conflicting information on a student’s questionnaire that results in the
district not being able to determine the eligibility of the student, the district would
be unable to comply with the state mandate that requires the district to weigh the
guestionnaire information properly. The District’s decision to grant or deny
eligibility in the face of conflicting information would be arbitrary and a statutory
violation. The Chancellor’s Document language reinforces this when it states that
the district should pursue additional verification to resolve discrepancies prior to
granting this exception.

Neither the plan language of section 54045.5, subdivision (b), of the title 5 regulation, nor the
plain language of the Chancellor’s document, requires pursuing additional verification. Claimant
would have the Commission interpret the “may be required to provide additional documentation
(in § 54045.5, subd. (b)), or the “should pursue additional verification™ (in the Chancellor’s
document, p. 3) as a new requirement encompassed within the requirement to weigh
questionnaire information (§ 54010, subd. (b)). Weighing information in a questionnaire does
not include verifying additional mformatlon The Commission cannot read a requirement into an
executive order that is not on its face.®® Therefore, the Commission finds that subdivision (b) of
section 54045.5 (Register 02, No. 25 (Jun. 21, 2002) p. 335) and the statement on page 3 of the
Chancellor’s document do not constitute state mandates within the meaning of article XIII B,
section 6.

Paragraph 20 on page 4 of the Chancellor’s documents states:

The original certified affidavit and other materials utilized by a district in meeting
the certification requirements shall be considered Class } — Permanent Records,
under the provisions of title 5 of Section 59023, The Class 1 records shall be
retained indefinitely, unless copied or reproduced by photograph,
microphotograph orleprodhced on film or electronically. 1t is suggested, for

audit purposes, that the original documents should be mamtamed for at least ﬁve
years.

" The Callforma Supreme Courl has dcscnbed practxcal compu]smn asa state-lrnposed

substantial penalty (independent of the program funds at issue) on any local entity that declined
to participate in a given program. Kern High School Dist., supra, 30 Cal.4th 727, 731. Claimant -
describes no state-imposed substantlal penalty here, s0 thc Comm1ssmn cannot find' practlcal
compulsion. _

8 Gillet-Harris- Duranceau & Assoczates Inc V. Kemple (1978) 83 CaI App. 3d 214 2]9 220
“Rules governing the interpretation of statutes also apply to interpretation of regulations.”
Diablo Vailey College Faculty Senate v. Contra C’osta Community College Dist.<(2007) 148 -
Cal.App. 4th 1023, 1037.
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The Commission finds, based on the plain language of this paragraph, that retaining indefinitely
(as Class 1 Permanent Records) the original certified affidavit and other materials utilized by a
district in meeting the certification requirements or copying, reproducing them by photograph,
micrograph, or via film or electronically, is a state mandate. The Commission also finds that
doing so is a new program or higher level of service, since it was not required before the
Chancellor’s document was issued. And although there is a list in subdivision (d) of section
59023 of the title 5 regulations of student records comprising Class 1 — Permanent Records, the
affidavit and other materials are not included, making paragraph 20 a new program or higher
level of service.

The context of the last two sentences in paragraph 20 indicates that “original documents” mean
those not copied or reproduced on film or electronically. Thus, the Chancellor suggests the
original documents be maintained for at least five years even if photographic or
microphotographic reproduction is effected. Retaining these original documents for five years,
however, is not a state mandate because doing so is a suggestion, according to the plain language
of the Chancellor’s document.

Paragraph 8 on page 2 of the Chancellor’s document states: “If a student is determined eligible
for this exemption subsequent to the payment of nonresident tuition, the tuition paid must be
refunded to the student.” The Commission finds that, based on the language, this is a state
mandate. The Commission also finds that it is a new program or higher level of service to refund
the tuition if the student is determined eligible for the exemption after he or she has paid ’
nonresident tuition, since it was not required before issuance of the Chancellor’s document.

Paragraph 14 on page 3 of the Chancellor’s document states that individually printed old
(questionnaire) forms must be discarded and replaced with newly prescribed (Chancellor’s)
form, in printed materials for Summer 2002 or Fall 2002, unless the district’s form is part of a
major preprinted document such as a Schedule of Classes. The Commission finds that
discarding this old form, if necessary, is a state mandated, one-time activity. The Commission
also finds that doing so is a new program or higher level of service.

Paragraph 38 on page 6 of the Chancellor’s document states as follows:

If a student certifies that all requirements have been met and this certification is
subsequently determined to be false, the student shall be liable for the repayment
of the nonresident tuition that would have been applicable for all relevant terms-of

~ attendance. The student may be subject to disciplinary proceedings per district
policy. The student self-certification contains a student acknowledgement of this
potential liability.

- The language of paragraph 38 in the Chancellor’s document only states that the student is liable
for the funds, but does not require the community college to collect them. It also states that the
student may be subject to disciplinary proceedings per district policy, but does not require the

community colleae to conduct any proceedings. It would be local officials who would decide to
incur the costs.®

8 San Diego Unified School Dist, supra,-33 Cai.4th 859, 880.
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Claimant, in its February 2009 comments on the draft staff analysis, calls the interpretation
regarding collecting the funds “contradictory” because “the student’s liability is only as good as
the district’s ability to collect.” According to claimant:

If the district is not required to collect the funds, then there is no point in holding
the student liable in the first place because it is very unlikely that the student will
voluntarily pay the fees without any action on the district’s part. The district is
practically compelled to implement procedures and conduct disciplinary
proceedings for seeking reimbursement of fee waivers when a student’s
certification is found to be falsified, because otherwise the district would be
unable to collect the fees to which it is entitled.

Claimanit also cites Education Code section 41020, subdivision (a),*? regarding the district’s duty
of sound fiscal management, arguing that failure to collect funds would violate these principles.
Claimant states *“by creating the districts” entitlement to these funds, the Chancellor s Documcnt
practically compels the districts to collect them.”

The Commission disagrees. As stated above, practical compulsion is “if the state were to impose
a substantial penalty (mdepcndent of the program funds at issue) upon any focal entity that
declined to participate in 2 given program.”™ Claimant describes no state-imposed substantial
penalty, other than the program funds at issue, for not collecting the funds, so the Commission
cannot find practical compulsxon to do so.

Therefore, the Commission finds that seekmg reimbursement from students when the

certification is determined to be false, or conducting disciplinary proceedings, are not mandated

by the state. This also means that establishing and implementing policies and procedures

regarding seeking reimbursément from students for nonresident fees that have been waived when

the original certification is subsequently determined to be false, as stated by claimant, is not .
mandated by the state, .

Claimant also pled the following activities:

. Participating in surveys conducted by the Chancellor’s office concerning students
receiving exemptions for nonresident tuition, when requested, pursuant to the
Chancellor’s Revised Guidelines and Information dated May 2002, paragraph 40.

“w The loss of nonresident tuition fees when stiidents are classified as.residents for tuition
‘purposes, pursuant to Education Code Sections 58074, 68075.5, 68076, 68077, 68078(b),
68082, 68083, 68084, and California Code of Regulations, Section 54045, subdivisions
(b) and (c).

* The loss of nonresident tuition fees when nonresident students are exempted from the
~  payment of nonresident tuition pursuant to Educatlon Code Section 68130.5 and
California Code of Regulatlons 54045. 5

w Education Code section 41020, subdivision (a), states: “It is the intent of the Legislature to
encourage sound fiscal management practices among local educational agencies for the most

" efficient and effective use of public funds for the education of children in California by
strengthening fiscal accountability at the district, county, and state levels.”

B Kern High School Dist., supra, 30 Cal.4th 727, 731.
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The Commission finds that these are not state-mandated activities. Regarding the surveys, the
Chancellor’s document (p. 6, par. 40) states that, “from time to time districts are asked to
participate in such research.” The language does not indicate that participating in the survey
research is required or that receiving funds is conditional on it, so the Commission finds that
survey participation is not a state mandate.

The loss of nonresident tuition fees for either classifying students as residents, or exempting
them from paying nonresident tuition, is also not reimbursable. In County of Sonoma v.
Commission on State Mandates ((2000) 84 Cal.App.4th 1264), the challenged legislation reduced
the amount of property tax revenue to be allocated to counties pursuant to a formula, keeping
funding for schools stable. The court rejected the county’s argument that the reallocation of tax
revenues constituted a state-mandated cost of 2 new program, holding that section 6 subvention
is limited to increases in actual costs. As the County of Sonoma court stated, “we cannot extend
the provisions of section 6 [of article XIII B] to include concepts such as lost revenue ... some
actual cost must be demonstrated, and not merely decreases in revenue.” (Jd. at 1285.) Thus, the
Commission finds that loss of nonresident tuition fees is not a reimbursable cost within the
meaning of article XIII B, section 6.

In its February 2009 comments on the draft staff analysis, claimant asserts that the County of
Sonoma case s not applicable because “the test claim has nothing to do with the legislature’s
power to determine budgets and shift funds which was the dispositive issue of that case. Rather
than taking away funding previously allocated to the districts, the test claim statutes prohibit the
districts from imposing fees they were previously permitted to recover.”

Claimant states that districts are required to spend funds to educate the district’s students, but are.
restricted from collecting revenues by the test claim statutes and regulations. According to
claimant: “The tuition fée waivers restrict the ability to raise local revenue without giving the
ability to turn away these students, therefore the loss of nonresident tuition fees is an increased
cost within the meaning of Article XIII B, section 6.” Claimant also points to Education Code
section 76000, which it says “requires admission of qualified residents and permits the admission
of nonresidents.” Claimant goes on:

By changing the classification of nonresidents to residents, the test claim statutes
take away the district’s right to turn away these students. As a result, the district
has an additional burden and obligation to educate these students and must incur
costs in addition to the loss of revenue from waiving the tuition fee for
reclassified students. The overall educational services must be maintained for
nonresidents at a reduced fee. -

. The Commissicn disagrees with claimant’s interpretation of the County of Sonoma case. The
Commission finds that the case applies to the lost revenue in this test claim, and as the court
stated, “some actual cost must be demonstrated, and not merely decreases in revenue.”
Therefore, the Commission finds that the lost revenue due to nonresident tuiticn fees is not
reimbursable within the meaning of article XIII B, section 6. '

Alien students (Cal.Code Regs., tit. 5. § 54045): In 1986, section 54045 of the title 5 regulations
(Register 86, No. 10 (Mar. 8, 1986) p. 638.1) was adopted. Subdivision (a) of that section states:
“An alien not precluded from establishing domicile in the United States by the Immigration and’

Nationality Act (8 U.S.C. 1101, et seq.) shall be eligible to establish residence pursuant to the
provisions of this subchapter.”
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Subdivision (b) of section 54045 provides three scenarios when an allen is precluded from
establishing domicile in the United States (entered the US illegally,® entered under a visa
requiring the alien have a residence outside the US, or entered US under a visa that permits entry
solely for some temporary purpose). Subdivision (c)* prohibits the alien who is precluded from
establishing domicile in the United States from being classified as a resident *“unless and until he
or she has taken appropriate steps to obtain a change of status from the Immigration and
Naturalization Service to a classification which does not preclude establishing domicile, and has
met the requirements of Sections 54020 — 54024 related to physical presence and the intent to
make California home for other than a temporary purpose.”

Before section 54045 was adopted, Statutes 1983, chapter 680, enacted Education Code section
68062, subdivision (h), (not pled by claimant, so the Commission makes no findings on it),
which authorized aliens to establish residence unless precluded by the Immigration and
Nationality Act from establishing domicile in the United States (Ed. Code, § 68082, subds. (h) &
(i)). The constitutionality of subdivision (h) of section 68082% was upheld by the Second
District Court of Appeal, which provided the following background:

By law, California's public colleges and universities charge lower tuition for
California residents than for nonresidents. (See Ed. Code, §§ 68050-68051.) At
one time, students who were not United States citizens were classified by statute
as nonresidents unless they were “lawfully admitted to the United States for
permanent residence in accordance with all applicable laws of the United States.”
(Former Ed. Code, §§ 68076-68077,-repealed 1983.)

In 1982, however, in a suit by alien University of Maryland students whose
parents were admitted to this country as employees of official international
organizations, the Supreme Court of the United States ruled that when federal
immigration law authorizes a particular classification of nonimmigrant aliens to
establish domicile in the United States, a state university is prectuded, under the
supremacy clause, from refusing to regard them as residents. (Toll v. Moreno
(1982) 458 U.S. 1 [73 L.Ed.2d 563, 102 S.Ct. 2977].)

Accordingly, in 1983 our Legislature amended the Education Code to eliminate
the requirement that alien students seeking the benefits of resident tuiticn must
show they were lawfully admitted for permanent residence. (Stats. 1983, ch. 680,

. § 1, p.2636.) A new rule was substituted: an alien student may be classified as a
resident for tuition purposes “unless precluded by the Immigration and
Nationality Act (8 U.S.C. 1101, et seq.) from establishing domicile in the United
States.” (Ed. Code, § 68062, subd. (h) g

The Chancellor of the Cahforma State Umversnty ‘asked the Attomey Gencral
‘whether, under this new statute “undocumented aliens”-i.e., noncitizens who lack

¥ Entering the U.S. illegally was added by Register 92, No. 4 (Jan. 24, 1992) page 336.
85 Qubdivision (c) was added by Reglster 95, Nos. 19-20 (May 19, 1995) page 335.

8 Subdivision (h) of section 68082, states: “An ahen mcludmg an unmarried minor alien, may
establish his or her residence, unless precluded by the Immlgratlon and Nationality Act (8 U.S.C.
1101, et seq.) from establishing domicile in the United States.”
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valid visas, having entered or remained in the United States in violation of federal
immigration law-are precluded from qualifying as California residents for tuition
purpeses. In June 1984 the Attorney General published his formal opinion that
undocumented aliens are, under the statute, considered nonresidents. (67 Ops.
Cal.Atty.Gen. 241 (1984).)"

In addition to declaring Education Code section 68062, subdivision (h), to be constitutional, the
Second District Court of Appeal opinion attached the June 1984 Attorney General opinion,
which concluded that this section allowing alien students to be classified as residents for tuition
purposes unless preciuded from doing so by the Immigration and Nationality Act, “was intended
only to implement federal law as declared by the United States Supreme Court in Toll v. Morero,
supra, 458 U.S. 1, and was not intended to encompass undocumented or illegal aliens. n88

The Commission finds that subdivisions (b) and (c) of section 54045 of the title 5 regulations
(Register 95, No. 19-20 (May 19, 1995) p. 335) are state mandates. Subdivision (b) provides:

An alien is precluded from establishing domicile in the United States if the alien:
(1) entered the United States illegally (undocumented aliens); (2) entered the
United States under a visa which requires that the alien have a residence outside
of the United States; or (3) entered the United States.under a visa which permits
entry solely for some temporary purpose.

Read in conjunction with section 54010, subdivisions (c) and (d), that require the district to
require applicants to supply information as specified and for the district to weigh it, the
Commission finds that section 540435, subdivision (b), of the title 5 regulations (Register 86, No.
10 (Mar. 8, 1986) p. 638.1) is a state mandate for a community college district to require a
student alien to supply information on whether he or she is precluded from establishing domicile,
as specified, and for the district to weigh the information.

Subdivision (c) of section 54045 of the title 5 regulations (Register 95, No. 19-20
(May 19, 1995) p. 335) states:

An alien described in paragraph (b) shall not be classified as a resident unless and
until he or she has taken appropriate steps to obtain a change of status from the
Immigration and Naturalization Service to a classification which does not
preclude establishing domicile, and has met the requirements of Sections 54020-
54024 related to physical presence and the intent to make California home for
other than a temporary purpose.

Based on the plain language of this regulation, the Commission finds that it is a state mandate for
a community college district to determine whether a student who is an alien has: (1) taken .
appropriate steps to obtain a change of status with the Immigration and Naturalization Service to
a classification which does not preclude establishing domicile, and (2) met the residence .
requirements of Sections 54020-54024 related to physical presence and the intent to make
California home for other than a temporary purpose. -

¥ Regents of the Umversuy of California v. Bradfora’ (1 990) 225 Cal.App.3d 972, 975-976.

% 67 Opinions of the California Attorney General 241 (1984). The Opinion also concluded that
section 68062, subdivision (h), does not permit undocumented or illegal aliens to acquire
residence for tuition purposes.
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Both of these sections go beyond federal law or court mandate, both:of which would preclude

reimbursement under Government Code section 17556: - The holding of the United States .
Supreme Court in Toll v. Moreno, supra, 458 U.S. 1, was that when federal immigration law

authorizes a particular classification of nonimmigrant aliens to establish domicile in the United

~ States, a state umverSIty is precluded, under the supremacy clause, from refusing to regard them

as residents.” Neither this decision nor federal law reqmres students to submit information

regarding re51dence or domicile. ‘

The next issue is-whether these activities are a new program.or hlgher level of service. Prior law
did not preclude an alien from establishing domicile in the United States under specified
circumstances. Former :Education Code sections 22855:and 22856 (Stats. 1972, ch. 1100) stated: -

22855. A student who is an adult alien shall be entitled to resident classification if
he has been lawfully admitted to the United States for permanent residence in
accordance with all applicable laws of the United States; provided, that he has-had
residence in the state for more than one year after such admission prior to the
residence determination date for the semester, quarter or term for which he
proposes to attcnd an ll‘lStlT.'l.lthl’l

22856. A student who is a minor ahen_shall be entitled to resident clasmfcatlon if
both he and his parent have been lawfully admitted to the United States for
permanent residence in accordance with all applicable laws of the United States;
provided, that he parent has had reSIdcnce in the state for more than one year after
such admission prior to the residence determination date for the semester, guarter
or term for whlch he proposes to attend an mstxtutlon

p. 638) stated:

54034. Adult Aliens. An adult alien lawfully admitted to the United States for
permanent residence and having residence in this state for more than one year and
claiming residence immediately prior to the residence determination date and ,
claiming residence for tuition purposes shall show his or her 1mm1grant visa to the
admissions officer at the tlme of clasmﬁcanon '

Former sections 54034 and 54035 of the title 5 regulations (Reglster 73, No. 26 {Jun. 30, 1973) ' .

54035.- Minor Aliens. A minor alien claiming remdencc for tuition purposes shall
be required at the time of classification to show his or her immigrant visa, his or
her parents’ immigrant visa and evidence that the parent has had permanent -
residence in the state for more than one. year after admission of the permanent
remdencc pricr to the residence dcterrmnatlon date '

Because it was not required under prior law, the Comrmssxon finds that sectlon 54045,
subdivision-(b), of the title 5 regulations (Register 86;-No. 10 (Mar. 8, 1986) p. 638.1) is a state-
mandated new program or higher level of service for a community college district to require a
student alien to supply, and for the district to weigh, information on whether the'student is
precluded from establishing domicile. An alien is precluded from establishing domicile in the’
United States if the alien: (1) entered the United States illegally; (2) entered the United States
under a Visa requn‘mg that the ahen have a rcsudence outsidé the United States or (3) entered thc

R FARS

e T -~ . s - . R

% Regents afthe Unive}sfty of California'v. Bradfard, supra, 225 Cal.App.Bd 972, 975.
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United States under a visa that permlts entry solely for some temporary purpose. (Cal.Code
Regs, tit. 5, § 54045, subd. (b). )

The Commission also finds that, because it was not required under prior law, subdivision (c) of
section 54045 (Register 86, No. 10 (Mar. 8, 1986) p. 638.1) is a state-mandated new program or
higher level of service for a community college district to determine, for an alien who is
precluded from establishing domicile in the United States pursuant to subdivision (b) of section
54045 of the title 5 regulations, whether that alien has (1) taken aEPropriate steps to obtain a

change of status with the Immigration and Naturalization Service™ to a classification which does
not preclude establishing domicile, and (2) met the residence requirements of sections 54020-
54024% of the title 5 regulations related to physical presence and the intent to make Callfornta
home for other than a temporary purpose. (Cal.Code Regs, tit. 5, § 540435, subd. (c). )

*® Register 86, No. 10 (Mar. 8, 1986) p. 638.1.; Register 91, No. 23 (April §, 1991) p. 336;
Register 92, No. 4 (Jan. 24, 1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335.

?! The current name of this government agency is U.S. Citizenship and Imlnigration Services.
See < http://www.uscis.gov> as of May §, 2008.

?2 As described above, section 54020 requires “to establish a residence, it is necessary that there
be a union of act and intent. To establish residence, a person capable of establishing residence in
California must couple his or her physical presence in California with objective evidence that the
physical presence is with the intent to make California the home for other than a temporary
purpose.”

Section 54022 states:;

(a) A person capable of establishing residence in California must be physically
present in California for one year prior to the residence determination date to be
classified as a resident student.

(b) A temporary absence for business, education or pleasure will not result in loss
of California residence if, during the absence, the person always intended to
return to California and did nothing inconsistent with that intent.

(cj Physical presence within the state solely for educational purposes does not - -
constitute establishing California residence regardless of the length of that
presence.”

Section 54024 states:

(a) Intent to make California the home for other than a temporary purpose may be '
manifested in many ways. No one factor is controlling. B

(b) A student who is 19 years of age or over, and who has maintained a home in"

California continuously for the last two years shall be presumed te have the intent

to make California the home for other than a temporary purpose unless the student

has engaged in any of the activities listed in subdivision (f),

(c) A student who is under 19 years of age shall be presumed to have the intent to

make California the home for other than a temporary purpose if both the student _
and his or her parent have maintained a home i California continuously for the e
last two years unless the student has evidenced a contrary intent by having ‘ '
engaged in any of the activities listed in subdivision (f).
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E. Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks
Section 68121, added by Statutes 2002, chapter 450, states:

(a) Notwithstanding any other provision of law, no mandatory systemwide fees or
tuition of any kind shall be required or collected by the Regents of the University
of California or the Trustees of the California State University, from a student
who is in an undergraduate program and who is the surviving dependent of any
individual killed in the September 11, 2001, terrorist attacks on the World Trade
Center in New York City, the Pentagon building in Washington, D.C., or the
crash of United Airlines Flight 93 in southwestern Pennsylvania, if he or she
meets the financial need requirements set forth in Section 69432.7 for the Cal
Grant A Program and either of the following apply:

(1) The surviving dependent was a resident of California on
September 11, 2001.

(2) The individual killed in the attacks was a resident of California on
September 11, 2001.

(b) (1) The California Victim Compensation and Government Claims Board shall
identify all persons who are eligible for tuition and.fee waivers pursuant to this
section or subdivision (j) of Section 76300.** That board shall notify these

(d) A student who does not meet the requirements of subdivision (b) or
subdivision (c) shall be required to provide evidence of intent to make California
the home for other than a temporary purpose.as specified in subdivision (e).

[Subdivision (e) lists 12 objective manifestations of intent to establish California
residence. Subdivision (f) lists 4 acts of conduct inconsistent with a claim of
California residence.]

9 Register 95, Nos. 18-20 (May 19, 1995) p. 335; Register 91, No. 23 (April 5, 1991) p. 336;
‘Register 92, No. 4 (Jan. 24, 1992)p 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335.

** Section 76300, subdivision (j): The fee requirements of this section shall be waived for any
student in an undergraduate program, including a student who has previously graduated from
* another undergraduate or graduate program, who is the dependent of any individual killed in the
September 11, 2001, terrorist attacks on the World Trade Center and the Pentagon or the crash of
United Airlines Flight 93 in southwestern Pennsylvania, if that dependent meets the financial
need requirements set forth in Section 69432 7 for the Cal Grant A Program and elther of the
following applies: worEe
(1) The dependent was a resident of California on September 11, 2001, -
(2) The individual killed in the attacks was a resndent of Cahforma on September 11, 200]

(k) A determination of whether a person isa resmdent of Callfornla on September 1, 2001 for .
purposes of subdivision (j) shall be based on the criteria set forth in Chapter 1 (eommencm g with
Section 68000) of Part 41 for determining nonremdent and resident tuition.

(1) (1) "Dependent,” for purposes of subdivision (|) is a person who, because of his or her '
relationship to an individual killed as a result of injuries sustained during the terrorist attacks of
September 11, 2001, qualifies for compensation under the federal September 11th Victim -
Compensation Fund of 2001 (Title IV (commencing with Section 401) of Public Law 107-42).
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persons or, in the case of minors, the parents or guardians of these persons, of
their eligibility for tuition and fee waivers under these provisions. This
notification shall be in writing, and shal! be received by all of the appropriate
persons no later than July 1, 2003.

(2) The Trustees of ... the governing board of each community college district
in the state shall waive tuition and fees, as specified in this section and in
subdivision (j) of Section 76300, for any person who can demonstrate eligibility.
If requested by the California State University, the University of California,
Hastings College of the Law, or a California Community College, the California
Victim Compensation and Government Claims Board. on a case-by-case basis,
shall confirm the eligibility of persons requesting the waiver of tuition and fees, as

provided for in this section.
(c) A determination of whether a person is a resident of California on September

11, 2001, shall be based on the criteria set forth in this chapter for determining
nonresident and resident tuition.

(d) (1) "Dependent,” for purposes of this section, is a person who, because of his
or her relationship to an individual killed as a result of injuries sustained during
the terrorist attacks of September 11, 2001, qualifies for compensation under the
federal September 11th Victim Compensation Fund of 2001 (Title IV
(commencing with Section 401) of Public Law 107-42). '

(2) A dependent who is the surviving spouse of an individual killed in the terrorist attacks of
September 11, 2001, is entitled to the waivers provided in this section until January 1, 2013.

(3) A dependent who is the surviving child, natural or adopted, of an individual killed in the
terrorist attacks of September 11, 2001, is entitled to the waivers under subdivision (j) until that
person attains the age of 30 years.

(4) A dependent of an individua! killed in the terrorist attacks of September 11, 2001, who is
determined to be eligible by the California Victim Compensation and Government Claims
Board, is also entitled to:the waivers provided in this section until January-1, 2013. .

(m) (1) It is the intent of the Legislature that sufficient funds be provided to support the

‘provision of a fee waiver for every student who demonstrates eligibility pursuant to subdivisions

(g) to (j), inclusive.
(2) From funds provided in the annual Budget Act, the board of governors shall allocate to
community college districts, pursuant to this subdivision, anh amount equal to 2 percent of the

_ fees waived pursuant to subdivisions (g) to (j), inclusive. From funds provided in the annual

Budget Act, the board of governors shall allocate to community college districts, pursuant to this
subdivision, an amount equal to ninety-one cents ($0.91) per credit unit waived pursuant to
subdivisions (g) to (j), inclusive, for determination of financial need and delivery of student -
financial aid services, on the basis of the number of students for whom fees are waived. Funds
allocated to a community college district for determination of financial need and delivery of =~
student financial aid services shall supplement, and shall not supplant, the level of funds -
allocated for the administration of student financial aid programs during the 1992-93 fiscal year.
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(2) A dependent who is the surviving spouse of an individual killed in the
terrorist attacks of September 11, 2001, is entitled to the waivers provided in this
section until January 1, 2013.

(3) A dependent who is the surviving child, natural or adopted, of an individual
killed in the terrorist attacks of September 11, 2001, is entitled to the waivers
under this section until that person obtains the age of 30 years,

(4) A dependent of an individual killed in the terrorist attacks of _
September 11, 2001, who is determined to be eligible by the California Victim
Compensation and Government Claims Board, is also entitled to the waivers
provided in this section until January 1, 2013. [Emphasis added.]

Subdivision (b)(2) of section 68121 (Stats. 2002, ch. 450) requires community colleges to waive
tuition and fees for dependents of the victims of the 9/11 terrorist attacks. Because doing so was
not required before Statutes 2002, chapter 450, the Commission finds that section 68121,
subdivision (b)(2) is a state-mandated new program or higher level of service for 2 community -
college to waive mandatory systemwide fees or tuition of any kind for a student in an
undergraduate program who is the surviving dependent (as defined)” of any individual killed in
the September 11, 2001, terrorist attacks on the World Trade Center in New York City, the
Pentagon building in Washington, D.C., or the crash of United Airlines Flight 93 in southwestern
Pennsylvania, if the student is determined eligible by the California Victim Compensation and
Government Claims Board. The waiver lasts until January 1, 2013, unless the dependent is the
surviving child, natural or adopted, of an individual killed in the terrorist attacks of September
11, 2001, in which case the tuition and fees are waived until the person obtains the age of 30
years (Ed. Code, § 68121, Stats. 2002, ch. 450).

Determining eligibility (including financial need and residence) for the waiver of “all

systemwide fees or tuition of any kind” is the responsibility of the California Victim
Compensation and Government Claims Board (VCGCB), not the community college districts.
According to subdivision (b)(2) of section 68121, confirmation of the student’s eligibility is
made by the VCGCB “if requested by ... a California Community College.” Thus, the plain
language of subdivision (b)(2) indicates that the college’s confirmation of the student’s eligibility
is authorized but not required. Therefore, the Commission finds that confirmation of the
student’s eligibility for the waiver is not a state mandate. The Board of Governor’s Fee Waiver.

. Application requires applicants to submit eligibility documentation received from the VCGCB .8

% «wDependent,” for purposes of the section, is a person who, becaise of his or her relationship to ..

an individual killed as a result of injuries sustained during the terrorist attacks of ~
September 11, 2001, qualifies for compensation under the federal September 11th Victim

Compensation Fund of 2001 (Title IV (commencing with Section 401) of Public Law 107-42).7 - .- -

(§ 68121, subd. (d)(1)) - o
% For example, see the 2004-2005 Board of Governors Fee Waiver Application at

<http:f/www.dccco.edu/LinkClick.aSp};'?ﬁleticket_=RVsAIDﬁjE4%3d&t_a_biq=6738§nj§ic_l=l86_6> L

as of May 12, 2008.
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F. Notifying Students of Classification Decision and Appeal Procedure

Notification and appeal of classification decision (Cal.Code Regs.., tit. 5, § 54060): In the title 5
regulations, section 54060, subdivision {a), (added by Reglster 82, No. 48 (Nov. 27, 1982)
p. 638.2) states:

A community college district shall notify each student of the student’s residence

classification not later than fourteen (14) calendar days after the beginning of the
session for which the student has applied, or fourteen (14) calendar days after the
student’s application for admission, whichever is later.

According to subdivision (b), “Any student, following a decision on residence classification by
the college, may make written appeal of that decision. Each community college shall establish

procedures for appeals of residence classifications.” [Emphasis added.]
Subdivision (c) states that the Chancellor “will advise community college districts on issues in

residence classification” and states that “the student shall have no right of appeal [residence
classification] to the Chancellor or Board of Governors.”

Education Code section 68044 states that the State Board of Governors “shall adopt rules and
regulations for determining a student’s classification and for establishing procedures for review
and appeal of that classification.” [Emphasis added.]

Pre-1975 law (Cal. Code Regs., tit. 5, § 54060; Register 73, No. 26 (Jun. 30, 1973) p. 638.1) did
not require notifying each student of his or her resident classification outside the context of an
appeal.

Therefore, the Commission finds that it is a state-mandated new program or higher level of
service for the community college to notify a student of his or her residence classification not
later than fourteen (14) calendar days after the beginning of the session for which the student has
applied, or fourteen (14) calendar days after the student’s application for admission, whichever is
later. (Cal. Code Regs., tit. 5, § 54060, subd. (a). )97

The 1973 regulations gave students the right to appeal a residence classification (Cal. Code
Regs., tit. 5, § 54060; Register 73, No. 26 (Jun. 30, 1973) p. 638.1) but did not require
establishing procedures for appeals of residence classification, so the Commission finds that
section 54060, subdivision (b),” is a state-mandated new program or higher level of service for
community colléges to establish procedures for appeals of residence classifications. (Register -

82, No. 48 (Nov. 27, 1982) p. 638.2; Register 91, No 23 (April 5, 1991) p. 336; Register 85, No.
19 (May 19, 1995) p. 336.)

% Register 82, No. 48 (Nov. 27, 1982) p. 638.2; Register 91, No. 23 (Jun. 7, 1991) p. 336;
Register 95, No. 19 (May 19, 1995) p. 336.

%8 Register 82, No..48 (Nov. 27, 1982) p.638.2; Register 91, No. 23 (Jun. 7, 1991) p. 337,
Register 95, No. 19 (May 19, 1995) p. 336,
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II. Do the test claim statutes and executive order (found to be a state-mandated new
program or kigher level of service) impose costs mandated by the state within the
meaning of Government Code section 17514 and 175567 :

The final issue is whether the test claim statutes and executive orders that were found to be a
state-mandated new program or hlgher level of service, as discussed above (also see pp. 66-73),
impose costs mandated by the state,” and whether any statutory exceptions listed in Government

Code section 17556 apply to the claim. Government Code section 175 14 defines “cost mandated
. by the state” as follows:

[Alny increased costs which a local agency or school district is required to incur
after July 1, 1980, as a result of any statute enacted on or after January 1, 1975, or
any executive order implementing any statute enacted on or after January 1, 1975,
which mandates a new program or higher level of service of an existing program
within the meaning of Section 6 of Article XII1 B of the California Constitution.

In the test claim declaration,'® claimant Contra Costa Community College District estimates that

it has incurred “$1000 or more, in staffing and other costs in excess of any funding provided to
school districts and the state for the period from July 1, 2001, through June 20, 2002, to
implement these new duties mandated by the state for which the school district has not been

reimbursed by any federal, state, or local government agency, and for which it cannot otherwise
obtain reimbursement.”

The next issue is whether allocating funds for fees waived for surviving victims of the 9/11
terrorist attacks (in § 76300, subd. (in), Stats. 2002, ch. 405) is subject to Government Code

section 17556, subdivision (&), which prohibits the Commission from findi mg *“costs mandated by
the state™ if:

The statute, executive order, or an appropriation in a Budget Act or other bill
provides for offsetting savings to local agencies or school districts that result in no
net costs to the local agencies or school districts, or includes additicnal revenue
that was specifically intended to fund the costs of the state mandate in an amount
sufficient to fund the cost of the state mandate.

Surviving dependents of victims of 9/11 terrorist attacks: Section 76300, subdivision (m)(2), was
amended by Statutes 2002, chapter 450,'® the same chapter that added section 68121 regarding
surviving dependents of victims of the 9/11 terrorist attacks. Subdivision (m)(2) of section
76300 was amended teo add the following underlined text:

(2) From funds provided in the annual Budget Act, the board of governors shall
_allocate to community college districts, pursuant to this subdivision, an amount
. equal to 2 percent of the fees waived pufsuant to subdivisions (g) to {j) inclusive,
- From funds provided in the annual Budget Act, the board of governors shall
allocate to community college districts, pursuant to this subdivision, an amount

% Lucia Mar, supra, 44 Cal3d 830, 835; Government Code section 17514.
10 Test Claim 02-TC-21, Exhibit 1, Declaration of Jeanette Moore, May 7, 2003.

100 Statutes 2002, chapter 450 was pled by claimant except for the portion amending Education
Code section 76300. The Commission makes no finding on section 76300.
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equal to ninety-one cents ($0.91) per credit unit waived pursuant to subdivisions
(g) to {j) inclusive, for determination of financial need and delivery of student
financial aid services, on the basis of the number of students for whom fees are
waived. Funds allocated to a community. college district shall supplement, and
shall not supplant, the level of funds allocated for the administration of student
financial aid programs during the 1992-93 fiscal year.

The issue concerns subdivision (j) of section 76300 (added by Stats..2002, ch. 45_0), which states:;

The fee requirements of this section shall be waived for any student in an
undergraduate program, including a student who has previously graduated from
another undergraduate or graduate program, who is the dependent of any
individual killed in the September 11, 2001, terrorist attaclks on the World Trade
Center in New York City, the Pentagon building in Washington, DC, or the crash
of United Airlines Flight 93 in southwestern Pennsylvania, if he or she meets the
financial need requirements set forth in-Section 69432.7 for the Cal Grant A
Program and either of the following apply: (1) The dependent was a resident of
California on September 11, 2001. (2) The individual killed in the attacks was a
resident of California on September 11, 2001.

According to subdivisions (]) and (m)(2) of section 76300, the Legislature requires'™ two

percent of the fees waived for dependents of victims of the 9/11 attacks to be allocated to _
community college districts. And the Legislature requires ninety-one cents ($0.91) per credit
unit waived to also be allocated to community college districts “for determination of financial
need and delivery of student financial aid services, on the basis of the number of students for
whom fees are waived.”

The Commission finds no evidence in the record or-the test claim statutes, or in the 2002-
03 State Budget Act,'® or subsequent budget acts,'® that an appropriation for tuition fee
waivers for dependents of victims of the 9/11 terrorist attacks, resulted in “no net costs to
the ... districts, or includes additional revenue that was specifically intended to fund the

' Education Code section 75: “*Shall’ is mandatory and ‘may’ is permissive.”

'% The 2002-2003 Budget (Stats. 2002, ch. 379) states as follows (in 6870-101-1001, Schedule
(1), Provision (2)): “Of the funds appropriated in Schedule (1), Apportionments, up to $100,000
is for a maintenance allowance, pursuant to regulations adopted by the board of governors. Up to
$500,000 is to reimburse colleges for the costs of federal aid repayments related to assessed fees
for fee waiver recipients. This reimbursement only applies to students who completely withdraw
from college before the census date.” '

1% The 2003-2004 Budget Act (Stats. 2003, ch. 157) states as follows in 6870-101-1001,
Provision (7): “Notwithstanding Section 76300 of the Education Code, or any other provision of
law, if the funds appropriated in Schedule (5) [Student Financial Aid Administration] are
insufficient to fund all claims, the chancellor shall prorate available funds to each district.”

The 2004-2005 Budget Act (Stats. 2004, ch. 208) states as follows in 6870-101-1001, Provision
11(a): Of the funds appropriated in Schedule (5),[Student Financial Aid Administration] not less
- than $10,338,000 is available to reimburse community college districts for the provision of
Board of Governors of the California Community Colleges fee waiver awards.
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costs of the state mandate in an amount sufficient to fund the cost of the state mandate™'®
Therefore, the Commission finds that Government Code section 17556, subdivision (e),
does not preclude reimbursement for this activity, and that Education Code section 68121
(the provision waiving mandatory systemwide fees or tuition for surviving dependents of
the 9/11 terrorist attacks) imposes costs mandated by the state within the meaning of

. Government Code section 17514,

The allocations in subdivision (m) of section 76300 may be considered as offsetting revenue'®
for waiving tuition and fees pursuant to Education Code section 68121.'7"-

In sum, the Commission finds that there are costs mandated by the state within the meaning of
Government Code sections 17514 and 17556 for the activities found to be state-mandated new
programs or higher levels of service, as discussed above and listed below.

CONCLUSION

For the reasons discussed above, the Commission finds that the test claim statutes, regulations,
and executive order (found above to be a state-mandated new program or higher-level of service)
impose a reimbursable state-mandated program within the meaning of article XIII B, section 6 of
the California Constitution and Government Code section 17514 for community college districts
to be reimbursed for the following:

Dlstnct Governing Board Rules and Regulations on Nonremdent Tuition

. Adopt rules and regulanons relating to the method of payment, and the method and amount
of refund of nonresident tuition (Ed. Code, § 68051, Stats. 1990, ch, 1372).

Determining Residence Classification

» Require applicant to supply. and district to weigh, the residence determination factors: .
Require applicants to supply, and for the district to weigh, the following information to
determine the student’s residence classification (Cal. Code Regs., tit. 5, § 54024, subd.

(5)).‘08

o Ownership of residential property

o Registering to vote in California

o Active membership in service or social clubs.
o Being the petitioner for a divorce in California.

1% Government Code section 17556, subdivision (e).

1 California Code of Regulatlons title 2, section 1183.1, subdwmlon (a)(7) requm:s the
parameters and guidelines to contam “Identification of: (1) dedicated state and federal funds
appropriated for this program.”

17 «The waiver lasts until January 1, 2013, unless the dependent is the survwmg child, natural or
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in whlch case the
tuition and fees are waived until the person obtains the age of 30 years.” (Ed. Code, § 68121,
Stats. 2002, ch. 450.)" :

18 Register 82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (Aprll 5, 1991) p. 334, Register 95,
No 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333.
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Require a student to supply, and for the district to weigh, information regarding whether the
student or the parents of a minor student who relinquished California residence after moving
from the state has reestablished residence by one full year of physical presence coupled with
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register 82,
No. 48 (Nov. 27, 1982) p. 637.)

» Residence classification questionnaires: To revise the residence questionnaire based on a
sample residence questionnaire provided by the Chancellor’s Office (a one-time activity).

To require the student to supply, and for the district to weigh, the following information in a
residence questionnaire to determine the student’s residence classification:

o Where the student has maintained his or her home for the last two years and
whether the student has engaged in any activity listed in subdivision (f) of section
54024 of the title 5 regulations, i.e., has maintained voter registration in another
state and voted in another state; was a petitioner for a divorce in another state, as
attended an out-of-state institution as a resident of that other state; has declared
nonresidence for state income tax purposes.

o For each student under 19 years of age, consideration of where the parent has
lived for the last two years and where the parent has engaged in any activity listed
in subsection (f) of section 54024 of the title 5 regulations.

o If the student, or the student’s parent if the student is under age 19, has either maintained
a home outside of California at any time during the last two years, or has engaged in any
activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall
be asked for additional evidence of intent to reside in California such as that identified in
subsection (e) of section 54024. 1% (Cal.Code Regs., tit. 5, § 54012, subds. (b), (c} &
(@'

* Financial independence: Determine whether the student is financially independent or
dependent, in accordance with Education Code section 68044, when a student is seeking

'%% Section 54024, subdivision (e), of the title 5 regulations states: “Objective manifestations of
intent to establish California residence include but are not limited to: (1) Ownership of
residential property or continuous occupancy of rented or leased property in California.

(2) Registering to vote and voting in California. (3) Licensing from California for professional
practice. (4) Active membership in service or social clubs. (5) Presence-of spouse, children or
other close relatives in the state. (6) Showing California as home address on federal income tax
form. (7) Payment of California state income tax as a resident. (8) Possessing California motor
vehicle license plates. (9) Possessing a California driver’s license. (10) Maintaining permanent
military address or home of record in California while in armed forces. (11) Establishing and .

maintaining active California bank accounts. (12) Being the petitioner for a divorce in
California.” :

"0 Register 82, No. 48 (Nov. 27, 1982) Pp. 635-636; Register 91, No.‘23 (April 5, 1991) p. 334;
Register 95, No. 19 (May 19, 1995) p. 333.
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reclassification as a resident who was classified as a nonresident in the preceding term.
(Cal. Code Regs., tit. 5, § 54032, subd (a).)'"

Determine whether the student seeking reclassification as a res1dent who was classified as a
nonresident in the preceding term is financially dependent or independent, by requiring the
student to supply, and the district to weigh, information on whether the student (1) has not
and will not be claimed as an exemption for state and federal tax purposes by his or her
parent in the calendar year the reclassification application is made and in any of the three
calendar years prior to the reclassification application, (2) has not and will not receive more
than seven hundred fifty dollars ($750) per year in financial assistance from his or her parent
in the calendar year the reclassification application is made and in any of the three calendar
years prior to the reclassification application, and (3) has not lived and will not live for more
than six weeks in the home of his or her parent during the calendar year the reclassification
application is made and in any of the three calendar years prior to the reclassification
application. (Ed. Code, § 68044, subds. (a), (b) & (c); Stats. 1981, ch. 102, Stats. 1982,

ch. 1070.)

Nonresident Tuition Fee

* Provide nonresident students with notice of nonresident tuition fee charges during the spring
term before the fall term in which the change will take effect, and to consider nonresident
tuition fees of public community colleges in other states in determining nonresident tuition
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable,

(Ed. Code, § 76140, subd. (d), Stats. 1989, ch. 985.}

Exceptions to Determination of Non residence

The following are entitled to resident tuition or are exempted from paying nonresident tuition: .

* Dependent of member of armed forces: Classify as residents for the purpose of determining
the amount of tuition and fees those dependents (defined as a natural or adopted child,
stepchild, or spouse who is a dependent of a member of the armed forces) of military
personnel who retire from active duty after the residence determination date until the student
dependent has resided in the state the minimum time necessary to become a resident.

(Ed. Code, § 68074, Stats. 1980, ch. 580, Stats, 1989, ch. 500, Stats. 2000, ch. 571.)

Require applicants claiming residence status pursuant to section 68074 of the Education
Code (dependent member of the armed forces) to supply, and for the district to weigh, the
following documentation in determining the applicant’s residence:

o A statement from the military person’s commanding officer or personnel officer that:
(1) the military person’s duty station is in California on active duty as of the residence
determination date; or (2) that the military person is outside of California on active duty
after having béen transferred immediately and directly from a California duty station after
the residence determination date; or (3) that the military person has, after the residence -
determination date, retired as an active member of the armed forces of the United States.

[
KL

"' Register 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (April 5, 1991) p. 333;

Register 95, No. 19 (May 19, 1995) p. 334.
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o A statement that the student who qualifies for resident classification as a natural or
o adopted child or stepchild is a dependent of the military person for an exemption on
federal taxes (Cal.Code. Regs., tit. 5, § 54041).'"

»  Member of armed forces after discharge: Classify as a resident a student who was a member
of the armed forces of the United States stationed in California on active duty for more than
one year immediately prior to being discharged from the armed forces, for the length of time
he or she lives in California after being discharged up to the minimum time necessary to .
become a resident (Ed. Code, § 68075.5, Stats. 1995, ch. 389).

s Dependent of California resident for more than one year; Classify as a resident a student who
(a) has not been an adult resident of California for more than one year and (b) is either the
dependent child of a California resident who has had residence in California for more than
one year prior to the residence determination date, or has a parent who has both contributed
court-ordered support for the student on a continuous basis and has been a California resident
for a minimum of one year. This exception shall continue until the student has resided in the
state the minimum time necessary to become a resident, so long as continuous attendance is
maintained at a community college (Ed. Code, § 68076, Stats. 1988, ch. 753, Stats. 1991,
ch. 4535, Stats. 1993, ch. 8).

= Graduate of Bureau of Indian Affairs school: Classify a student as a resident if he or she has
graduated from any school located in California that is operated by the United States Bureau
of Indian Affairs, so long as continuous attendance is maintained by the student at a
community college (Ed. Code, § 68077, Stats. 1989, ch. 424, Stats. 1993, ch. 8).

» Student holding emergency permit or public school credential: Classify as a resident a
student who holds a valid emergency permit authorizing service in the public schools of this |
. state, who is employed by a scheol district in a full-time position requiring certification
qualifications for the academic year in which the student enrclls at an institution in courses
necessary to fulfill teacher credential requirements. This classification is only for the
purposes of determining the amount of tuition and fees for no more than one vyear.
(Ed. Code, § 68078, subd. (b), Stats. 2000, ch. 949).

For students claiming residency status pursuant to section 68078 of the Education Code,
require the student to supply, and for the district to weigh, the following:

o A statement from the employer showing employment by a public school in a full-time
position requiring certification qualifications for the college year in which the student
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982)-p. 638.1;
Register 51, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May 19, 1995) p. 335.)
This section is state-mandated new program or higher level of service for students
claiming residence under subdivision (a) of section 68078,''® as well as subdivision (b)
(student holdmg a valid emergency permit, as specified).

M2 Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jui. 11, 1983) p, 638.
Register 91, No. 23 (April 5, 1991) p. 336; Regnster 95, No, 19 (May 19, 1995) p. 335.

'* Subdivision (a) of section 68078 provides:
(2) A student holding a valid credential authorizing service in the public schools
of this state who is employed by a school district in a full-time position requiring
°
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o. Any teaching credential (except a provisional credential). Require the student to show he
or she will enroll in courses necessary to obtain another type of credential authorizing
service in the public schools, or holds a credential issued by the Board of Governors and
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code

. Regs., tit. 5, § 54036 Register 77, No. 45 (Nov 5, 1977) p. 638.2. Cal. Code Regs.,
tlt 5, §54046 )

. Natwe American student: Classify as a resident a Natwe American student who attends a
school administered by the Bureau of Indian Affairs located within the community college
district (Ed. Code, §68082, Stats. 1977, ch. 36).

Amateur student athlete in training at U.S. Olymp_lc Training Center: Classify as a resident
for tuxtlon purposes any amateur student athlete (as defined in Ed. Code, § 68083, subd.
) in traininig at the United States Olympic Training Center in Chula Vista, until he or
she has resided in the state the. minimum time necessary to become a resident (Ed. Code,

§ 68083, Stats, 1997, ch. 438). '

» Federal civil service employee in state due to military mission realignment: Classify as a
state resident a federal civil service employee and his or her natural or adopted dependent
children if the parent has moved to this state as a result of a military mission realignment
action that involves the relocation of at least 100 employees, until the student is entitled to be
classified as a resident pursuant to Section 68017, so long-as the student continuously attends
an institution of public higher education (Ed. Code, § 68084, Stats. 1998, ch. 932).

«  Nonresident California high school graduates: Exempt a student (other than a nonimmigrant
alien within the meaning of paragraph (15) of subsection () of Section 1101 of title 8 of the

~ certification qualifications for the college year in which the student enrolls in an
institution is entitled to fesident cla551ﬁcat10n if that studerit meets any of the
following requ1rements
(4) He or she holds a provmonal credential and is enrolled at an institution in
courses necessary to obtain another type of credential authonzmg service in the
public schools.
(5) He or she holds a credential 1ssued pursuant to Section 44250 and is ‘
enrolled at an institution in courses necessary to fulfill credential requirements
[§ 44250 statés that the commission (on teacher credentialing) issues only the
following two types of credentials: “(a) A teaching credential. (b) A services
credential. The commission may issue an internship teaching or services
credential] . .
(®) He or she is enrolied at an mstmltlon in courses necessary to fulfill the o
requirements for a fifth year of education prescrlbed by subdivision (b} of SCCtIO['I
. 44259, [§ 44259, subd. (b), specifies the minimum requirements for the
prellmmary multiple or single subject teaching credential.]

1 Register 82, No. 48 (Nov, 27, 1982) p. 638.1; Register 91, No. 23 (April 5, 1991) p. 337;
Register 95, No. 19 (May 19, 1995) p. 335

115 <> Amateur student athlete,” for purposes of this SBCt]Oll means any student athlete who meets
the eligibility standards established by the natxonal govemmg body for the sport in which the

athlete competes” (§ 68083, subd, (b).) , . |
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United States Code) from paying nonresident tuition if he or she meets the following criteria:
(1) high school attendance in California for three or more years; (2) graduation from a
California high school or attainment of the equivalent thereof; (3) regxsters for or is enrolled
in a course offered by any college in the district for any term commencing on or after

January 1, 2002; (4} in the case of a person without lawful immigration status, the filing of an
affidavit with the institution of higher education stating that the student has filed an
application to legalize his or her immigration status, or will file an application as soon as he
or she is eligible to do so; and (5) completion of a questionnaire form prescribed by the
Chancellor and furnished by the district of enrollment verifying eligibility for this
nonresident tuition exemption. (Ed. Code, § 68130.5, Stats. 2001, ch. 814, & Cal.Code Regs.,
tit. 5, § 54045.5, subd. (b); Register 02, No. 25 (Jun. 21, 2002) p. 335.)" 16’ Eor these students:

o Retain indefinitely, as Class 1 permanent records, the original certified affidavit and other
materials utilized by a district in meeting the certification requirements; or, copying or
reproducing by photograph, microphotograph or reproduced on film or electronically the
original certified affidavit and other materials utilized by a district in meeting the
certification requirements (Chancellor of the California Community Colleges, “Revised
Guidelines and Information on AB 540 Exemption From Nonresident Tuition” May
2002, p. 4, par. 20). :

o Refund the student’s nonresident tuition if the student is determined eligible for the
exemption after he or she has paid nonresident tuition (/d., p. 2, par. 8).

o Discard and replaée old questionnaire forms with the newly prescribed Chancellor’s form
in printed materials for Summer or Fall 2002, unless the district’s form is part of a2 major
preprinted document such as a Schedule of Classes. This is & one~time activity (/d. at
p- 3, par. 14).

Alien students: Require a student alien to supply, and for the district to weigh, information on
whether the student is preciuded from establishing domicile. An alien is preciuded from
establishing domicile in the United States if the alien: (1) entered the United States illegally;
(2) entered the United States under a visa requiring that the alien have a residence outside the
United States; or (3) entered the United States under a visa that permits entry solely for some
temporary purpose. And for the community college district to determine, for an alien who is
precluded from establishing domicile in the United States pursuant to subdivision (b) of
section 54045 of the title 5 regulations, whether that alien has (1) taken apProprlate steps to
obtain a change of status with the Immigration and Naturalization Service''? to a

"' On September 15, 2008, California’s Third District Court of Appeal issued an opinionon .

section 68130.5 (Stats. 2001, ch. 814). The opinion reverses a lower court’s decision to grant a .
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and is
preempted by federal title 8 U.S.C. sections 1623 and-1621. (Martinez v. Regents of the
University of California (2008) 166 Cal.App.4th 1121.) The case was remanded back to the trial
court. If the court ultimately finds that section 68130.5 is invalid, the statute would become

void. At that point, reimbursement for activities under section 681 30.5 would cnd on the date

the court’s decision becomes final.

""" The current name of this government agency is U.8; Citizenship and Immigration Services.
See < http://www.uscis.gov> as of May 8, 2008.
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classification which does not preclude establishing domicile, and (2) met the residence
requirements of sections 54020-54024""® of the title 5 regulations related to physical presence
and the intent to make California home for other than a temporary purpose. (Cal. Code
Regs., tit. 5, § 54045, subds. (b) & (c).)'"’ :

8 Gection 54020 of the title 5 regulations requires “to establish a residence, it is necessary that
there be a union of act and intent. To. establish residence, a person capable of establishing
residence in California must couple his or her physical presence in California with objective

" evidence that the physical presence is with the intent to make California the home for other than
a temporary purpose.” . -

Section 54022 of the title 5 regulations states:

(a) A person capable of establishing residence in California must be physically
present in California for one year prior to the residence determination date to be
classified as a resident student.

(b) A temporary absence for business, education or pleasure will not result in loss
of California residence if, during the absence, the person always intended to
return to California and did nothing inconsistent with that intent.

(c) Physical presence within the state solely for educational purposes does not
constitute establishing California residence regardless of the length of that
presence.” :

Section 54024 of the titie 5 regulations states:

(a) Intent to make California the home for other than a temporary purpose may be
manifested in many ways. No one factor is controlling,

(b) A student who is 19 years of age or over, and who has maintained a home in
California continuously for the last two years shall be presumed to have the intent
to make California the home for other than a temporary purpose unless the student
has engaged in any of the activities listed.in subdivision (f).

(c) A student who is under 19 years of age shall be presumed to have the intent to
make California the home for other than a temporary purpose if both the student
and his or her parent have maintained a home in California continuously for the
last two years unless the student has evidenced a contrary intent by having
engaged in any of the activities listed in subdivision {f).

(d) A student who does not meet the requirements of subdivision (b) or
subdivision (c) shall bé required to provide evidence of intent tc make California
the home for other than a temporary purpose as specified in subdivision (e).

[Subdivision (e) lists 12 objective manifestations of intent to establish California
residence. Subdivision (f) lists 4 acts of conduct inconsistent with a claim of
California resildence.] s L B L
119 Register 86, No; 10 (Mar. 8, 1986) p. 638.1, Register 91, No. 23 (April 5, 1951) p. 336;
Register 92, No. 4 (Jan. 24, 1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335.
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Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks

» Surviving dependents of victims of 9/11 terrorist attacks: Waive mandatory systemwide fees
or tuition of any kind for a student in an undergraduate program who is the surviving
dependent (as defined)'? of any individual kilied in the September 11, 2001, terrorist attacks
on the World Trade Center in New York City, the Pentagon building in Washington, D.C., or
the crash of United Airlines Flight 93 in southwestern Pennsylvanta, if the student is
determined eligible by the California Victim Compensation and Government Claims Board.
The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case
the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code,

§ 68121, Stats. 2002, ch. 450). .

Notifying Students of Classification Decision and Appeal Procedure

« Notification and appeal of classification decision: Notify a student of his or her residence
classification not later than fourteen (14) calendar days after the beginning of the session for
which the student has applied, or fourteen (14) calendar days after the student’s application
for admission, whichever is later. (Cal. Code Regs., tit. 5, § 54060, subd. (a); Register. 82,
No. 48 (Nov. 27, 1982) p. 638.2.)

Establish plrzzl)cedures for appeals of residence classifications {Cal Code Regs., tit. 5, § 54060,
subd. {(b}.)

The Commission also finds that all other statutes, regulations, and executive orders in the test
claim do not constitute a reimbursable state-mandated program.

120« Dyependent,’ for purposes of the section, is a person who, because of his or her relationship
to an individual killed as a result of injuries sustained during the terrorist attacks of

September 11, 2001, qualifies for compensation under the federal September 11th Victim'
Compensation Fund of 2001 (Title IV (commencing with Section 401) of Public Law 107- 42) "
(§ 68121, subd. (d)(1).)

12! Register 82, No. 48 (Nov. 27, 1982) p- 638.2); Register 91, No. 23 (April 5, 1991) p. 336;

‘Register 95, No. 19 (May 19, 1995) p. 336.
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Hearing: To Be Set EXHIBITB
. I:fmandates/2002/02tc21/psgs/csmdraftpsgs

PROPOSED PARAMETERS AND GUIDELINES

Education Code Sections 68044, Subdivisions (a), (b), (c), 68051, 68074,
68075.5, 68076, Subdivision (d), 68077, 68078, Subdivision (b), 68082, 68083, 68084,
68121, 68130.5, and 76140

Statutes 1977, Chapter 36 (AB 447); Statutes 1980, Chapter 580 (AB 2567); Statutes 1981,
Chapter 102 (AB 251), Statutes 1982, Chapter 1070 (AB 2627); Statutes 1988, Chapter 753
(AB 3958); Statutes 1989, Chapters 424, 900, and 985 (AB 1237, AB 259, and SB 716);
Statutes 1990, Chapter 1372 (SB 1854); Statutes 1991, Chapter 455 (AB 1745); Statutes 1993,
Chapter 8 (AB 46); Statutes 1995, Chapter 389 (AB 723); Statutes 1997, Chapter 438
(AB 1317); Statutes 1998, Chapter 952 (AB 639); Statutes 2000, Chapters 571 and 949
(AB 1346 and AB 632); Statutes 2001, Chapter 814 (AB 540); and Statutes 2002,
Chapter 450 (AB 1746)

California Code of Regulations, Title 5, Sections 54012, Subdivisions (b}, (), (d), 54024,
Subdivisions (), (f); 54030, 54032, Subdivision (a); 54041, 54045, Subdivisions (b), (c);
54045.5, subdivision (b); 54046, 54060, Subdivisions (a), (b)

Register 77, No. 45 (Nov. 5, 1977); Register 82, No. 48 (Nov. 27, 1982); Register 83,
No. 24 (Jun. 11, 1983) Register 86, No. 10 (Mar. 8, 1986); Register 91, No. 23
(April 5, 1991); Register 92, No. 4 (Jan. 24, 1992); Register 95, No. 19 (May 19, 1993),
O Register 99, No. 20 (May 14, 1999), Register 02, No. 25 (Jun. 21, 2002}

Revised Guidelines and Information, “Exemption from Nonresident Tuition” Chancellor of
the California Community Colleges, May 2002

Tuition Fee Waivers
02-TC-21

Contra Costa Community College District, Claimant

L SUMMARY OF THE MANDATE

The test claim statutes, regulations and executive order involve determining student residence
status and nonresident student tuition fee charges or waivers at community colleges, including
students who are members of the armed forces; mulitary dependents, aliens; graduates of Bureau
of Indian Affairs schools; public school employees holding a valid credential; Native Americans;
amateur student athletes at the Olympic Training Center; federal civil service employees and
dependents in California due to military mission realignments; nonresident California high
school graduates; and dependents of victims of the September 11, 2001 terrorist attacks.

On March 27, 2009, the Commission on State Mandates (Comm1ssmn) adopted a Statement of
Decision finding that the test claim legislation imposes a parnally reimbursable state-mandated
program upon community college districts within the meaning of article XIII B, section 6 of the
California Constitution and Government Code section 17514, The Commissibn approved this
test claim for the reimbursable activities listed in Section I'V. Reimbursable Activities, on

. page 3:
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IL ELIGIBLE CLAIMANTS

Any “community college district” as defined in Government Code section 17519, which incurs
increased costs as a result of this mandate is eligible to claim reimbursement.

III. PERIOD OF REIMBURSEMENT

Government Code section 17557, subdivision (e), states that a test claim shall be submitted on or
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The Contra
Costs Community College District filed the test claim on May 23, 2003, establishing eligibility for
reimbursement on or after July 1, 2001. The costs incurred for compliance with most of the
mandated activities are reimbursable on or after July 1, 2001. However, portions of the Education
Code, the registers, and the revised guidelines from the Chancellor’s Office became effective on
different dates after July 1, 2001. Therefore costs incurred for compliance with the mandated
activities found in these sections are reimbursable on the following dates:

1. Education Code section 68130.5 (Stats. 2001, ch. 814), became effective on
January 1, 2002. Therefore, the following activities are reimbursable on or after January 1,
2002.: exempt a student (other than a nonimmigrant alien within the meaning of paragraph
(15) of subsection (a) of Section 1101 of title 8 of the United States Code) from paying
nonresident tuition if he or she meets the following criteria: (1) high school attendance in
California for three or more years; (2) graduation from a California high school or
attainment of the equivalent thereof; (3) registers for or is enrolled in a course offered by
any college in the district for any term commencing on or after January 1, 2002; (4) in the
case of a person without lawful immigration status, the filing of an affidavit with the
institution of higher education stating that the student has filed an application to legalize his
or her immigration status, or will file an application as soon as he or she is eligible to do so.

2. Register 02, No. 25 became effective on June 21, 2002. Therefore the following activity is
reimbursable on or after June 21, 2002: completion of a questionnaire form prescribed by
the Chancellor and furnished by the district of enrollment verifying eligibility for this
nonresident tuition exemption.

3. The Chancellor’s Revised Guidelines and Information on AB 540 Exemption from
Nonresident Tuition became effective on May 1, 2002. Therefore the followmg activities
are reimbursable on or after May 1, 2002:

¢ Retain indefinitely, as Class 1 permanent records, the original certified affidavit
' and other materials utilized by a district in meeting the certification requirements;
or, copying or reproducing by photograph; microphotograph or reproduced on
film or electronically the original certified affidavit and other material$ utiliZed by
a district in meeting the certification requirements (Chancellor of the California
Community Colleges, “Revised Guidelines and Information on AB 540
Exemption From Nonresident Tuition™ May 2002, p. 4, par. 20).

e Refund the student’s nonresident tuition if the student is determined eligible for
the exemptwn after he or she has paid nonresident tuition (/d., p. 2, par. 8).

e Discard and replace old questionnaire forms with the newly prescribed
Chancellor’s form in printed materials for Summer or Fall 2002, unless the
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district’s form is part of a major preprinted document such as a Schedule of
Classes, This is a one-time activity (/4 at p. 3, par. 14).

Actual costs for one fiscal year shall be included in each claim. Pursuant to Government Code
section 17561, subdivision (d){(1)(A), all claims for reimbursement of initial fiscal year costs
shall be subm1tted to the State Controller w1th1n 120 days of the issuance date for the claiming
instructions.

If the total costs for a given fiscal year do not exceed $1 ,000, no reimbursement shall be allowed
except as otherwise allowed by Government Code section 17564.

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities, A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in question. Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, and declarations.
Declarations must include a certification or declaration stating, “I certify (or declare) under
penalty of perjury under the laws of the State of California that the foregoing is true and correct,”
and must further comply with the requirements of Code of Civil Procedure section 2015.5.
Evidence corroborating the source documents may include data relevant to the reimbursable
activities otherwise in compliance with local, state, and federal government requirements.
However, corroborating documents cannot be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable
activities identified below. Increased cost is limited to the cost of an activity that the claimant is
required to incur as a result of the ma.ndate

For each eligible claimant, the follomng activities are reimbursable:
District Governing Board Rules and Regulations on Nonresident Tuition

* Adopt rules and regulations relating to the method of payment, and the method and amount
of refund of nonresident tuition (Ed. Code, § 68051, Stats. 1990, ch. 1372).

Determining Residence Classification : S .

» Reguire student applicant to supply, and district to weigh, the residence determination
factors: Require student applicants to supply, and for the district to weigh, the following
information to determine the student’s re51dence cla531ﬁcat10n (Cal. Code Regs tit. 5 '

§ 54024, subd. (g)).' :
o Ownershlp of residential property
o Registering to vote in California

! Register 82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (April 5, 1991) p. 334, Register 95, No. 19 (May 19,
1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333,
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o Active membership-in service or social clubs.
o Being the petitioner for a divorce in California.

Require a student to supply, and for the district to weigh, information regarding whether the
student or the parents of a minor student who relinquished California residence after moving
from the state has reestablished residence by one full year of physical presence coupled with
demonstrated intent to be a California resident. (Cal Code Regs., tit. 5, § 54030, Register 82,
No. 48 (Nov. 27, 1982) p. 637.) .

» Residence classification questionnaires: To revise the residence questionnaire based on a
sample residence questionnaire provided by the Chancellor’s Office (a one-time activity).

To require the student to supply, and for the district to weigh, the following information in a
residence questionnaire to determine the student’s residence classification:

o Where the student has maintained his or her home for the last two years and
whether the student has engaged in any activity listed in subdivision (f) of section -
54024 of the title 5 regulations, i.e., has maintained voter registration iri another
state and voted in another state; was a petitioner for a divorce in another state, as
attended -an out-of-state institution as a resident of that other state; has declared
nonresidence for state income tax purposes.

o For each student under 19 years of age, consideration of where the pafent has
lived for the last two years and where the parent has engaged in any activity listed
in subsection (f) of section 54024 of the title 5 regulations.

o If the student, or the student’s parent if the student is under age 19, has either maintained
a home outside of California at any time during the last two years, or has engaged in any
activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall
be asked for additional evidence of intent to reside in California such as that identified i in
subsection (e) of section 54024, (Cal.Code Regs., tit. 5, § 54012, subds. (b), (c) & @)

» Financial mdgpendence Determine whether the student is financially independeht'or
dependent, in accordance with Education Code section 68044, when a student is seeking

reclassification as a resident who was class1ﬁed as a nonresident in the precedmg terrn
(Cal. Code Regs., tit. 5, § 54032, subd (a).)’

Determine whether the student seeking reclassification as a resident who was classified as a
nonresident in the preceding term is financially dependent or independent, by requiring the

student to supply, and the district to weigh, information on whether the student (1) hasnot ~ o

[

and will not be claimed as an exemption for state and fedsral tax purposes By his ot her"
parent in the calendar year the recla551ﬁcat10n apphcanon is, made and in any.of the three-
calendar years prior to the reclassification apphcatlon (2) has not and will not receive more
than seven hundred fifty dollars (§750) pér year in financial assistance from his.or her parent
in the calendar year the reclassification application is made and in any of the three calendar
years prior to the reclassification apphcatlon and (3) has not lived and will not lwe for more

2 Register §2, No. 48 (Nov. 27, 1982) pp. 635-636; Register 91, No. 23 (April 5, 1991) p. 334; Register 95, No, 19
May 19, 1995) p. 333. o

gReéiste.r 82, No, 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (April 5, 1991) p. 335; Register. 95, No.:19 (May

" 19, 1995) p. 334.
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than six weeks in the home of his or her parent during the calendar year the reclassification
application is made and in any of the three calendar years prior to the reclassification
application. (Ed. Code, § 68044, subds. (a), (b) & (c); Stats. 1981, ch. 102, Stats. 1982,

ch. 1070.)

Nonresident Tuition Fee

* Provide nonresident students with notice of nonresident tuition fee charges during the spring
term before the fall term in which the change will take effect, and to consider nonresident
tuition fees of public community colleges in other states in determining nonresident tuition
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable.

(Ed. Code, § 76140, subd. (d), Stats. 1989, ch. 985.)

Exceptions to Determination of Nonresidence
The following are entitled to resident tuition or are exempted from paying nonresident tuition:

= Dependent of member of armed forces: Classify as residents for the purpose of determining
the amount of tuition and fees those dependents (defined as a natural or adopted child,
stepchild, or spouse who is a dependent of a member of the armed forces) of military
personnel who retire from active duty after the residence determination date until the student
dependent has resided in the state the minimum time necessary to become a resident.
" (Ed. Code, § 68074, Stats. 1980, ch. 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.)

Require applicants claiming residence status pursuant to section 68074 of the Education
Code (dependent member of the armed forces) to supply, and for the district to weigh, the
following documentation in determining the applicant’s residence:

o A statement from the military person’s commanding officer or personnel officer that;
(1) the military person’s duty station is in California on active duty as of the residence
determination date; or (2) that the military person is outside of California on active duty
after having been transferred immediately and directly from a California duty station after
the residence determination date; or (3) that the military person has, after the residence
determination date, retired as an active member of the armed forces of the United States.

o A statement that the student who qualifies for resident classification as a natural or .
adopted child or stepchild is a dependent of the mlhtary person for an exemption on
federal taxes (Cal.Code. Regs., tit. 5, § 54041).*

* Member of armed forces after discharge: Classify as a resident a student who was a member
of the armed forces of the United States stationed in California on active duty for more than
one year immediately prior to being discharged from the armed forces, for the length of time
he or she lives in California after being discharged up to the minimum time necessary to."
become a resident (Ed. Code, § 68075.5, Stats. 1995, ch. 389).

* Dependent of California resident for more than one yeat: Cla331fy as a resident a student who
(a) has not been an adult resident of California for more than one year and (b) is either the
dependent child of a California resident who has had residence in California for more than
one year prior to the residence determination date, or has a parent who has both contributed

* Register 82, No. 48 (Nov, 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983} p. 638. Register 91, No. 23
(April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335.




court-ordered support for the student on a continuous basis and has been a California resident
for a minimum of one year. This exception shall continue until the student has resided in the
state the minimum time necessary to become a resident, so long as continuous attendance is

maintained at a community college (Ed. Code, § 68076, Stats. 1988, ch. 753, Stats. 1991,
ch. 455, Stats. 1993, ch. 8).

Graduate of Bureau of Indian Affairs school: Classify a student as a resident if he or she has
graduated from any school located in California that is operated by the United States Bureau
of Indian Affairs, so long as continuous attendance is maintained by the student at a
community college (Ed. Code, § 68077, Stats, 1989, ch. 424, Stats. 1993, ch. 8).

Student holding emergency permit or public school credential: Classify as a resident a
student who holds a valid emergency permit authorizing service in the public schools of this

state, who is employed by a school district in a full-time position requiring certification

qualifications for the academic year in which the student enrolls at an institution in courses
necessary to fulfill teacher credential requirements. This classification is only for the

purposes of determining the amount of tuition and fees for no more than one year.
(Ed. Code, § 68078, subd. (b), Stats. 2000, ch. 949).

For students claiming residency status pursuant to section 68078 of the Education Cede,
require the student to supply, and for the district to weigh, the following:

o A statement from the employer showing employment by a public school in a full-time
position requiring certification qualifications for the college year in which the student
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov., 27, 1982) p. 638.1;
Register 91, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May 19, 1995) p. 333.)
This section is state-mandated new program or higher level of service for students
claiming residence under subdivision (a) of section 68078, as well as subdivision (b)
(student holding a valid emergency permit, as specified).

o Any teaching credential (except a provisional credential). Require the student to show he
or she will enroll in courses necessary to obtain another type of credential authorizing
service in the public schools, or holds a credential issued by the Board of Governors and
is enrolled in courses necessary to fulfili credential requirements, (Former Cal. Code
Regs., tit. 5, § 54036 Register 77, No. 45 (Nov. 5, 1977) p. 638 2. Cal. Code Regs.,
tit. 5, § 54046 ¥

_ Native American student: Classify as a resident a Native American student who attends a

.-z school administered by the Bureau of Indian Affalrs located w1th}n the commumty college

dlStl'lCt (Ed: Code, §68082, Stats. 1977 ch. 36). C T

Amateur stident athlete in trammg atU.s. Olvmmc Training Center Classify as aresident

for tuition purposes any arhateur stident athlete (as defined in Ed. Code; § 68083, subd. b))
in training at the United States Olympic Training Center in, Chula Vista, uritil he or she has N

resided in the state the minimum tune necessary to become a resn:lent (Ed Code, § 68083
Stats. 1997, ch. 438).

: Register 82, No. 48 (Nov. 27, 1982) p. 638.1; Register 91, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May
19, 1995) p. 335.
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Federal civil service employee in state due to military mission realignment: Classify as a
state resident a federal civil service employee and his or her natural or adopted dependent
children if the parent has moved to this state as a result of a military mission realignment
action that involves the relocation of at least 100 employees, until the student is entitled to be
classified as a resident pursuant to Section 68017, so long as the student continuously attends
an institution of public higher education (Ed. Code, § 68084, Stats. 1998, ch. 952).

Nonresident California high school graduates: Exempt a student (other than a nonimmigrant
alien within the meaning of paragraph (15) of subsection (a) of Section 1101 of title 8 of the
United States Code) from paying nonresident tuition if he or she meets the following criteria:
(1) high school attendance in California for three or more years; (2) graduation from a
California high school or attainment of the equivalent therecf; (3) registers for or is enrolled
in a course offered by any college in the district for any term commencing on or after

January 1, 2002; (4) in the case of a person without lawful immigration status, the filing of an
affidavit with the-institution of higher education stating that the student has filed an
application to legalize his or her immigration status, or will file an application as soon as he
or she is eligible to do so (activities are reimbursable on or after January 1, 2002).

Completion of a questionnaire form prescribed by the Chancellor and furnished by the
district of enrollment verifying eligibility for this nonresident tuition exemption. (Ed. Code, §
68130.5, Stats. 2001, ch. 814, & Cal.Code Regs., tit. 5, §.54045.5, subd. (b); Register 02, No.
25 (Jun. 21, 2002) p. 335.) (This activity is reimbursable on or after June 21, 2002.)

For these students:

o Retain indefinitely, as Class 1 permanent records, the original certified affidavit and other
materials utilized by a district in meeting the certification requirements; or, copying or
reproducing by photograph, microphotograph or reproduced on film or electronically the
original certified affidavit and other materials utilized by a district in meeting the
certification requirements (Chancellor of the California Community Colleges, “Revised
Guidelines and Information on AB 540 Exemptlon From Nonresident Tuition” May
2002, p. 4, par. 20).

© Refund the student’s nonresident tuition if the student is determined eligi'l:.nle for the
exemption after he or she has paid nonresident tuition (/d., p. 2, par. 8).

o Discard and replace old questionnaire forms with the newly prescribed Chancellor’s form
in printed materials for Summer or Fall 2002, unless the district’s form is part of a major
preprinted document such as a Schedule of Classes. 'H"us is a one-time activity (Jd at
p. 3, par. 14). (These activities are reimbursable on or after May 1,2002)) .

Alien students: Require a student alien to supply, and for the district to weigh, information on -
whether the student is precluded from establishing domicile. An alien is precluded from

establishing domicile in the United States if the alien: (1) entered the United States illegally; .. ..
(2) entered the United States under a visa requiring that the alien have a residence outside the . . ...
United States; or (3) entered the United States under a visa that permits entry solely for some . .
temporary purpose. And for the community college district to determine, for an alien who is -
precluded from establishing domicile in the United States pursuant to subdivision (b) of '
section 54045 of the title 5 regulations, whether that alien has (1) taken appropriate steps to

obtain a change of status with the Immigration and Naturalization Service to a classification
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which does not preclude establishing domicile, and (2) met the residence requirements of -
sections 54020-54024 of the title 5 regulations related to physical presence and the intent to
make California home for other than a temporary purpose. (Cal, Code Regs., tit. 5, § 54045,
subds. (b) & (c).)®

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks

* Surviving dependents of victims of 9/11 terrorist attacks: Waive mandatory systemwide fees
or tuition of any kind for a student in an undergraduate program who is the surviving
dependent (as defined) of any individual killed in the September 11, 2001, terrorist attacks on
the World Trade Center in New York City, the Pentagon building in Washington, D.C,, or
the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the student is
determined eligible by the California Victim Compensation and Government Claims Board.
The waiver lasts unti] January 1, 2013, unless the dependent is the surviving child, natural or
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case
the tuition and fees are waived until the person cobtains the age of 30 years (Ed. Code,

§ 68121, Stats. 2002, ch. 450). '

Notifying Students of Classification Decision and Appeal Procedure

» Notification and appeal of classification decision; Notify a student of his or her residence
classification not later than fourteen {14) calendar days after the beginning of the session for
which the student has applied, or fourteen (14) calendar days after the student’s application
for admission, whichever is later. (Cal, Code Regs., tit..5, § 54060, subd. (a); Register 82,
No. 48 (Nov. 27, 1982) p. 638.2.)

Establish procedures for appeals of residence classifications (Cal Code Regs., tit. 5, § 54060,
subd. (b).)’ ‘

The Commission also finds that all other statutes, regulations, and executive orders in the test
claim do not constitute a reimbursable state-mandated program.

V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for each reimbursable activity identified
in Section IV, Reimbursable Activities, of this document. Each claimed reimbursable cost must
be supported by source documentation as described in Section IV. Additionally, each
reimbursement claim must be filed in a timely manner.

A. Direct Cost Reg_ orting

Direct costs are those costs incurred specifically for the reimbursable activities. The following

direct costs are eligible for reimbursement.

1. Salaries and Bengéfits L CE T T
Report each employee implementing the reimbursable activities by name, jo_b_ '
classification, and productive hourly rate (total wages and related benefits divided by

§ Register 86, No. 10 (Mar. 8, 1986) p. 638.1, Register 91, No. 23 (April 5, 1991) p. 336; Register 92, No. 4 (Jan. ?_4,

1992) p. 336, Register 95, Nos. 15-20 (May 19, 1995) p. 335, _ _
7 Repister 82, No. 48 (Nov. 27, 1982) p. 638.2); Register 91, No.23 (April 5, 1991) p. 336; Register 95, No. 19

(May 19, 1995) p. 336.
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productive hours). Describe the specific reimbursable activities performed and the hours
devoted to each reimbursable activity performed.

2. Materials and Supplies

~ Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price
after deducting discounts, rebates, and allowances received by the claimant. Supplies
that are withdrawn from inventory shall be charged on an appropriate and recognized
method of costing, consistently applied.

3. Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. Attacha copy of the contract to the claim. If the contractor bills for time and
materials, report the number of hours spent on the activities and all costs charged. If the
contract is a fixed price, report the dates when services were performed and itemize all
costs for those services. :

4. Fixed Assets and Equipment

Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for
purposes other than the reimbursable activities, only the pro-rata portion of the purchase
price uséd to implement the reimbursable activities can be claimed.

5. Travel

Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimnbursable activity requiring
travel, and related travel expenses reimbursed to the employee in compliance with the
rules of the local jurisdiction, Report employee travel time according to the rules of cost
element A.1., Salaries and Benefits, for each applicable reimbursable activity.

' B. Indirect Cost Rates

Indirect costs are costs that have been incurred for common or joint purposes. These costs
benefit more than one cost objective and cannot be readily identified with a particular final cost
objective without effort disproportionate to the results achieved. After direct costs have been

" determined and assigned to other activities, as appropriate, indirect costs are those remaining to_
be allocated to benefited cost objectives. A cost may not be allocated as an indirect cost if any
other cost incurred for the same purpose, in like circumstances, has been claimed as a direct cost.

Indirect costs include: (a) the indirect costs originating in each department or agency of the
governmental unit carrying out state mandated programs, and (b) the costs of central
governmental services distributed through the central service cost allocation plan and not
otherwise treated as direct costs.

Community colleges have the option of using: (1) a federally approved rate, utilizing the cost
accounting principles from the Office of Management and Budget Circular A-21, "Cost

Principles of Educational Institutions"; (2) the rate calculated on State Controller's Form FAM-
29C,; or (3) a 7% indirect cost rate.




VI. RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (a), a reimbursement claim for actual . |
costs filed by a local agency or school district pursuant to this chapter® is subject to the initiation
of an audit by the Controller no later than three years after the date that the actual reimbursement
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of initial payment
of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced. All documents used to support the reimbursable activities, as described
in Section IV, must be retained during the period subject to audit. If an audit has been initiated
by the Controller during the period subject to audit, the retention period is extended until the
ultimate resolution of any audit findings.

VIL. OFFSETTING REVENUES AND REIMBURSEMENTS

Any offsets the claimant experiences in the same program as a result of the same statutes or
executive orders found to contain the mandate shall be deducted from the costs claimed. In
addition, reimbursement for this mandate from any source, including but not limited to, service

fees collected, federal funds, and other state funds, shall be identified and deducted from this
claim.

An amount equal to 2 percent of the fees shall be waived and an amount equal to ninety-one

cents ($0.91) per credit unit shall be waived (Ed. Code, § 76300 subd. (m)(2)) for any student in

an undergraduate program, including a student who has previously graduated from another

undergraduate or graduate program, who is the dependent of any individual killed in the .
September 11, 2001, terrorist attacks on the World Trade Center in New York City, the Pentagon

building in Washington, DC, or the crash of United Airlines Flight 93 in southwestern

Pennsylvania, if he or she meets the financial need requirements set forth in Section 69432.7 for

the Cal Grant A Program and either of the following apply: (1) The dependent was & resident of

California on September 11, 2001. (2) The individual killed in the attacks was a resident of

California on September 11, 2001.

VIII. STATE CONTROLLER’S CLAIMING INSTRUCTIONS

Pursuant to Government Code section 17558, subdivision (b), the Controller shall 1ssue claiming
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shall be

" derived from the test claim decision and the” paxameters and guidelines adopted by the -
Commission.

Pursuant to Government Code section 17561, subdiviéi_on (dX1), issuance of the c!ain?ing
instructions shall constitute a notice of the right of the local agencies and school d1st}‘1cfcs to file
reimbursement claims, based upon parameters and guidelines adopted by the Commussion.

8 This refers to Title 2, division 4, part 7, chapter 4 of the Qovemment Code.
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IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. If the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controller to modify the claiming instructions and
the Controller shall modify the claiming instructions to conform to the parameters and guidelines
as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2.

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal and factual
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test claim. The administrative record, including the Statement
of Decision, is on file with the Commission.

11
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SixTen and Associates
‘ Mandate Reimbursement Services EXHIBIT C

KEITH 8. PETERSEN, MPA, JD, President
E-Malil: Kbpsixtan @aol.com

San Diege 'Sacramento
5252 Balboa Avenue, Sulte BGD ) : 3841 North Fréaewny Blvtd., gxges ; gg
San Dlago, CA 92117 acramento,
T:IthSEeu:, {858 514-8605 : ~ Talephone: (916) 565-6104
Fax; (858) 514-8645 _ Fax: (216) 564-6103

April 27, 2009 . L

- RECEIVED
APR 2 8 2009

Paula Higashi, Executive Director

Commission on State Mandates Sqlg¥g f'VSlASI!J%hA]gENS

U.S. Bank Plaza Building

980 Ninth Street, Suite 300
Sacramento, California 25814

Re: Test Claim 02-TC-21
Contra Costa Community College District
Proposed Parameters and Guidelines
Tuition Fee Waivers

0 Dear Ms. Higashi:

| have received the Commission’'s Draft Parameters and Guidelines transmitted on
April 1, 2009, with the Statement of Decision, to which | respond on behalf of the test
claimant,

1. Clarification of Reimbursable Activifies {1183.12 (b) (1))

None proposed.

2. Reasonable Methods of Complying (1183.12 (b) (2))

None proposed.

3.  Reasonable Reimbursement Method (1183.12 (b) (3))

The test claimant does not believe the costs incurred for the approved activities are
sufficiently related to any workiocad unit that could support a reasonable statewide
reimbursement method for a significant part of the mandate.

4, Revenues and Reimbursements (1183.12 (b) (4))

There are no dedicated state or federal funds appropriated for this mandate. Section
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Paula Higashi, Executive Director 2 April 27, 2009

VIl already indicates a specific offset applicable to tuition fees for certain nonresident
students. There are no known non-local agency funds dedicated to this mandate, There
are no college district general purpose funds appropriated for this mandate.

5. . ~ Offsetting Savings (1183.12 (b) {5))

Offsetting savings are a question of law determined by the test claim adjudication
pursuant to Government Code section 17556. The Commission did not identify any
offsetting savings for any of the activities approved for reimbursement.

Objections fo Content
PART IV. REIMBURSABLE ACTIVITIES

For the record and preservation of appeal rights, the test claimant objects to the
boilerplate language regarding source documents, contemporaneous documents and
corroborating evidence. It is a standard of general application without independent
statutory or regulatory basis. 1t is a standard that generally exceeds the documentation
methods utilized in the usual course of business for local agencies, and that required
for substantiation of the use of, or application for, other state funds by local agencies. It
is a standard imposed retroactively upon claimants without prior notice. These and
other objections have been made before by local agency representatives in previous .
Commission proceedings. Notwithstanding, the standard has been adopted by the
Commission as boilerplate for parameters and guidelines. Unless there is-some interest
by the Commission to revisit these issues, the parameters and guidelines can proceed
since the boilerplate is consistent with past Commission dacisions.

PART V. CLAIM PREPARATION AND SUBMISSION
‘Re: B. - Indirect bbst Rates

For the record and preservation of appeal rights, the test claimant objects to the
boilerplate language regarding the community college choice of indirect cost rate

- calculations, specifically, the Controller's FAM-29C methodology. It is a standard of
general application without independent statutory or regulatory basis. Itis a
methodology that excludes other reasonable allocations of direct and indirect costs
contrary to other state accounting procedures and generally accepted accounting
principles. it is a standard imposed retroactively upon claimants without prior notice.
These and other objections have been made before by local agency representatives in
previous Commission proceedings. Notwithstanding, the standard has been adopted
by the Commission as boilerplate for parameters and guidelines. Unless there is some
interest by the Commission to revisit these issues, the parameters and guidelines can
proceed since the boilerplate is consistent with past Commission decisions.
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PARTVI. RECORD RETENTION '

For the record and preservation of appeal rights, the test claimant objects to the
language regarding the documentation retention requirements, The Commission

- requires the claimants, as a condition of reimbursement, to retain claim documentation
until the State Controller's statute of limitation for audit expires. Government Code
Section 17558.5 provides no specific date for the termination of the documentation
requirement. It is conditioned on subsequent independent actions by the state, that is,
appropriations for mandate reimbursement, and subsequent independent acts by the
Controller, that is, payment of a claim. There is no factual relationship between the
content and integrity of the claim and the date of payment. Therefore, at the time the
claim is filed, the claimant has no method to determine the documentation retention
period, contrary to the purpose of the statute and these parameters and guidelines. It is
a standard imposed retroactively upon claimants without prior notice. These and other
objections have been made before by local agency representatives in previous
Commission proceedings. Notwithstanding, the standard has been adopted by the
Commission as boilerplate for parameters and guidelines. Unless there is some
interest by the Commission to revisit these issues, the parameters and guidelines can
proceed since the boilerplate is consistent with past Commission decisions.

CERTIFICATION
| hereby declare, under penalty of perjury under the laws of the State of California, that
the information in this document is true and correct to the best of my own knowledge or

information or belief,

Sincerely,

Kéith B. Pétersen :

C: Per COSM Distribution List Attached
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Re:  Test Claim 02-TC-21
Contra Costa Community College District
Tuition Fes Walvers

| declare:

DECLARATION OF SERVICE

Iam employed in the office of Sleen and Associates, which is the
appointed representative of the above named claimant. | am 18 years of
age or older and not a party to the entitled matter. My business address is
3841 North Freeway Blvd, Suite 170, Sacramento, CA 95834.

On the date indicated below, | served the attached letter dated April 27,
2009, to Paula Higashi, Executive Director, Commission on State

Mandates, to the Commission mailing list dated 03/30/20089 for this test
claim, and to:

Paula Higashi, Executive Director
Commission on State Mandates
980 Ninth. Street, Suite 300
Sacramento, CA 95814

@ U.S.MAIL: | am famliar with the business sg‘tgs‘gg";i T&ngéiﬂ?:: mc;r:;h‘it::
ractice at SixTen and Assoclates for the

Eoliection  and. processing of number (858) 514-8645, | personally
correspondence for malling with the fransmitted to the above-named person(s)
United States Postal Service In to the facsimile number(s) shown above,
accordance with that préctice pursuant to California Rules of Court
camespondence placed in the internal mail 2003-2008. A true copy of .the above-
collection system at SixTen and - described document(s) was(were)
Associates is deposited with the United - transmitted by facsimile transmission and
States Postal Service that same day In the the transmission was reported as
ordinary course of business. complete and without error.
OTHER SERVICE: | caused such’ A copy of the transmission report issued-

envelope(s) to be delivered to the ofF ice of
the addresses(s) listed’ above by

{Describe)

this proof of service.

= by the transmitting machine is attached to :

o L *

PERSONAL SERVICE: By causingatrue -

copy of the above-described document(s)

to be hand delivered to the ofﬁce(s) of tha e

- addressee(s):

| declare under pena|ty of perjury under the laws of the State of Callfornta that then..’._ o N
foregoing is true and correct and that this declaration was executed on April 27, 2009,

2009, at Sacramento, California. %

Kristin M. Smith
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C®P Original st Date:  5/3/2003

last Updated: 4/26/2007 )
List Print Date: 03/30/2009 Agenda Mailing List

Claim Number: 02-TC-21
lssue; Tultion Fee Waivers ' ‘

- TO ALL PARTIES AND INTERESTED PARTIES:

Each commission malling list is continuously updated as requests are received io include or remaova any party or berson
on the malling list. A current malling list is provided with commission correspondence, and a copy of the current maliing
fist is avalfable upon request at any time. Fxcnpt as provided otherwise by commission rule, whan a party or interested
party files any written material with the commission concarning a claim, it shall smultaneously serve a copy of the written
material on the parties and Interested partles to the claim identifiad on the malling list provided by the commilssion. (Cal.
Code Regs., tit. 2, § 1181.2.)

Ms. Cheryl Miller Tel  (525) 3324476
CLM Financial Consultants, Inc.

1241 North Fairvale Avenue . : R
Covina, CA 91722 Fax (526) 332-4888
Mr. Jim Spano Tel  (918)323-5840
State Controller's Office (B-08)

Division of Audits : : ' Fax: {916) 327-0832

300 Capitol Mall, Suite 518
Sacramento, CA 95814

gy Mr. Dougias R. Brinkley Tel: (916) DD0-0000
¢ State Center Community College District
1525 East Weldon . .
Fresno, CA 93704-5398 Fax: (916) 000-0000
Ms, Carla Castaneda . Tal (916) 445-3274
Department of Finance (A-15) ‘ N
815 L Street, 12th Floor . . ;
Cl,‘sacrament_c,,CA 85814 . Faxi (916) 323-2584
"Mr. Thomas Todd - . - T T
Department of Finance (A-15) ' '
Education Systems Unit Fax:

815 L Street, 7th Ficor
Sacramento, CA 958']4 .

Mr Paul Steenhausen . . — - Tel (918) 319‘-5324
Leglsiative Analyst's Office (B-29) : '
925 L Street, Suits 1000 : ’ . Fa)é' (9'15) 304-4281

Sacramznto, CA 95814

Kindred Murillo =
Tek: 925) 225-1000
Contra Costa Community College District (825)
V.C. Districtwide Administrative Snrwces
500 Court Strest
Martinez, CA 94553

Fax:  (925)370-2019
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1 . . . ‘

Ms. Ginny Brummels 2 - Tel  (916) 324-0256 L
State Controller's Office (B-08) oo ST ‘
Division of Accounting & Reporting Fax  (916) 323-8527

3301 C Street, Sulte 500
_ Sacramento, CA 95818

Ms. Jeannie Oropeza . ) Tel: (916) 445-0328
Department of Finence (A-15)

Education Systems Unit . - )
815 L Street, 7th Floor ' Fax:  (916)323-8530
Sacramento, CA 85814 -

Mr. Kelth B, Patersen Tel:  (916) 585-6104 |
SixTen & Associates
3841 North Freeway Blvd., Sulte 170 . Fax: (616) 5684-6103

Sacramento, CA 85834

Page: 3 .
90




EXHIBIT D

Hearing: December 3, 2009
. J:mandates/)2-TC-21/PsGs/DSA

ITEM

’ ~ DRAFT STAFF ANALYSIS
REVISED DRAFT PROPOSED PARAMETERS AND GUIDELINES

" Education Code Sections 68044, Subdivisions (a), (b), (c), 68051, 68074,
68075.5, 68076, Subdivision (d), 68077, 68078, Subdivision (b), 68082, 68083, 68084,
68121, 68130.5, and 76140

Statutes 1977, Chapter 36 (AB 447), Statutes 1980, Chapter 580 (AB 2567), Statutes 1981,
Chapter 102 (AB 251); Statutes 1982, Chapter 1070 (AB 2627); Statutes 1988, Chapter 753
(AB 3958); Statutes 1989, Chapters 424, 900, and 985 (AB 1237, AB 259, and SB 716),
Statutes 1990, Chapter 1372 (SB 1854); Statutes 1991, Chapter 455 (AB 1745); Statutes 1993,
Chapter 8 (AB 46); Statutes 1995, Chapter 389 (AB 723); Statutes 1997, Chapter 438
(AB 1317); Statutes 1998, Chapter 952 (AB 639); Statutes 2000, Chapters 571 and 949
(AB 1346 an_d AB 632); Statutes 2001, Chapter 814 (AB 540); and Statutes 2002,
Chapter 450 (AB 1746)

California Code of Regulations, Title 5, Sections 54012, Subdivisicns (b), (c), (d), 54024,
Subdivisions (e), (f); 54030, 54032, Subdivision (a); 54041, 54045, Subdivisions (b}, (c);
54045.5, subdivision (b); 54046, 54060, Subdivisions (a), (b)

Register 77, No. 45 (Nov. 5, 1977); Register 82, No. 48 (Nov. 27, 1982); Register 83,
0 No. 24 (Jun. 11, 1983) Register 86, No. 10 (Mar. 8, 1986); Register 91, No. 23
(April 5, 1991); Register 92, No. 4 (Jan. 24, 1992); Register 95, No. 19 (May 19, 1995);
: Register 99, No. 20 (May 14, 1999); Register 02, No. 25 (Jun. 21, 2002)

Revised Guidelines and Information, “Exemption from Nonresident Tuition” Chancellor of
the California Community Colleges, May 2002

Tuition Fee Waivers
02-TC-21

Contra Costa Community College District, Claimant

Executlve Summary
On March 27, 2009 the Commissior on State Mandates (Cormmsswn) adopted a Staternent of
Decision partially approving this test claim filed by the Contra Costs Community College
District. The state-mandated test claim statutes and executive orders address the process for
determining student residence status and nonresident student tuition fee charges or waivers at
community colleges, including students who are members of the armed forces; military
dependents, aliens; graduates of Bureau of Indian Affairs schools; public school employees
holding a valid credential; Native Americans; amateur student athletes at the Olympic Tra.ining
. Center; federal civil service employees and dependents in California due to military mission
realignments; nonresident California high school graduates; and dependents of victims of the
. September 11, 2001 terrorist attacks.

1 Draft Staff Analysis and Ps & Gs
Tuition Fee Waivers (02-TC-21)
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On April 1, 2009, the adopted Statement of Decision and draft parameters and guidelines were
issued. :

On April 28, 2009, claimant filed comments on staff’s draft parameters and guidelines. Claimant
objected to the boilerplate language regarding source documentation standards, indirect cost rate
language, and record retention requirements.

QObjections to “"boilerplate” language in sections IV, V,_and VI of the parameters and guidelines

Within claimant’s objections to the boilerplate language, claimant states, “Unless there is some
interest by the Commission to revisit these issues, the parameters and guidelines can proceed
since the boilerplate is consistent with past decisions.”

Staff does not suggest any changes to the boilerplate language at this time. In addition, there is a
pending request from the State Controller’s Office to amend the boilerplate language in pre-
existing parameters and guidelines. Staff recommends that all discussions about parameters and
guidelines boilerplate occur when the State Controller’s Office request is considered for
community college district programs. This is scheduled for the January 2010 meeting.

Staff Recommendation
Staff recommends that the Commission:

. Adopf the proposed parameters and guidelines as modified by staff, beginning on

page 13.
¢ Authorize staff to make non-substantive, technical corrections to the parameters and .
guidelines following the hearing.

2 Draft Staff Analysis and Ps & Gs
‘ Tuition Fee Waivers (02-TC-21)
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STAFF ANALYSIS
Claimant
Contra Costa Community College District

* Chronology
5/23/03 Claimant Contra Costa Community College District files test claim
3/27/09 Commission determines test claim and adopts Statement of Decision
4/1/09 Commission issues Statement of Decision and staff's draft proposed parameters
and guidelines
4/28/09 Claimant files comments on proposed parameters and guidelines
Background

Summary of the Mandate

The Commission determined that the test claim statutes, regulations, and executive order impose
a reimbursable state-mandated program within the meaning of article XIII B, section 6 of the
California Constitution and Government Code secticn 17514 for community college districts to
be reimbursed for the following:

District Governing Board Rules and Regulations on Nonresident Tuition

1. Adopt rules and regulations relating to the method of payment, and the method and amount
of refund of nonresident tuition (Ed. Code, § 68051, Stats. 1990, ch. 1372).

Determining Residence Classification

2. Require student applicant to supply, and district to weigh, the residence determination
factors: Require student applicants to supply, and for the district to weigh, the following
information to determine the student’s residence classification (Cal. Code Regs., tit. 5,
§ 54024, subd. (e)).!

o Ownership of residential property

o Registering to vote in California

o Active membership in service or social clubs,
o Being the petitioner for a divorce in California.

3. Require a student to supply, and for the district to weigh, information regarding whether the

. student or the parents of a minor student who relinquished California residence after moving .- . -

from the state has reestablished residence by one full year of physical presence coupled with
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Reglster 82,
No. 48 (Nov. 27, 1982) p. 637.)

4. Residence classification questionnaires: T¢ revise the residence questionnaire basedona = °
sample residence questionnaire provided by the Chancellor’s Office (a one-time activity).

! Register 82, No. 48 {Nov. 27, 1982), Register 91, No. 23 (April 5, 1991) p. 334, Reglster 95,
No. 19 (May 19, 1995) p. 333; Register 99, No. 20 (May 14, 1999) p. 333.

.3 Draft Staff Analysis and Ps & Gs
Tuition Fee Waivers (02-TC-21)
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5. To require the student to supply, and for the district to weigh, the following information in a
residence questionnaire to determine the student’s residence classification: .

o Where the student has maintained his or her home for the last two years and
whether the student has engaged in any activity listed in subdivision (f) of section
54024 of the title 5 regulations, i.e., has maintained voter registration in another
state and voted in another state; was a petitioner for a divorce in another state, as

_ attended an out-of-state institution as a resident of that other state; has declared
nonresidence for state income tax purposes.

o For each student under 19 years of age, consideration of where the parent has
lived for the last two years and where the parent has engaged in any activity listed
in subsection (f) of section 54024 of the title 5 regulations. .

“ o Ifthe student, or the student’s parent if the student is under age 19, has either maintained
a home outside of California at any time during the last two years, or has engaged in any
activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall
be asked for additional evidence of intent to reside in California such as that identified in
subsection (e) of section 540242 (Cal.Code Regs., tit. 5, § 54012, subds. (b), (c) & (d).)3

6. Financial independence: Determine whether the student is financially independent or
dependent, in accordance with Education Code section 68044, when a student is seeking
reclassification as a resident who was classified as a nonresident in the preceding term.
(Cal. Code Regs., tit. 5, § 54032, subd (a).)*

7. Determine whether the student seeking reclassification as a resident who was classified as a
nonresident in the preceding term is financially dependent or independent, by requiring the
student to supply, and the district to weigh, information on whether the student (1) has not
and will not be claimed as an exemption for state and federal tax purposes by his or her
parent in the calendar year the reclassification application is made and in any of the three
calendar years prior to the reclassification application, (2) has not and will not receive more
than seven hundred fifty dollars ($750) per year in financial assistance from his or her parent

2 Section 54024, subdivision (e), of the title 5 regulations states; “Objective manifestations of
intent to establish California residence include but are not limited to: (1) Ownership of
residential property or continuous occupancy of rented or leased property in California.

(2) Registering to vote and voting in California. (3) Licensing from California for professional
practice. (4) Active membership in service or social clubs. (5) Presence of spouse, children or
other close relatives in the state. (6) Showmg California as home address on federal income tax
form. (7) Payment of California state income tax as a resident. (8) Possessing California motor
vehicle license plates. -(9) Possessing a California driver’s license. (10) Maintaining permanent
military address or home of record in California while in armed forces. (11) Establishing and
maintaining active California bank accounts. (12) Bemg the petitioner for a divorce in
California.”

3 Register 82, No. 48 (Nov. 27, 1982) pp. 635-636; Register 91, No. 23 (April 5, 1991) p. 334,
Register 95, No. 19 (May 19, 1995) p. 333.

4 Register 82, No. 48 (Nov. 27, 1982) p.637; Register 91, No. 23 (April 5, 1991) p. 335; Register
95, No. 19 (May 19, 1995) p. 334.

4 Draft Staff Analysis and Ps & Gs
Tuition Fee Waivers (02-TC-21)
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" in the calendar year the reclassification application is made and in any of the three calendar
‘ years prior to the reclassification application, and (3) has not lived and will not live for more
than six weeks in the home of his or her parent during the calendar year the reclassification
application is made and in any of the three calendar years prior to the reclassification
application. (Ed. Code, § 68044, subds. (a), (b). & (¢); Stats. 1981, ch, 102, Stats. 1982,
ch. 1070.)

Nonresident Tuition Fee

8, Provide nonresident students with notice of nonresident tuition fee charges during the spring
term before the fall term in which the change will take effect, and to consider nonresident
tuition fees of public community colleges in other states in determining nonresident tuition
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable.

(Ed. Code, § 76140, subd. (d), Stats, 1989, ch. 985.)

Exceptions to Determination of Nonresidence

The following are entitled to resident tuition or are exempted from paying nonresident
tuition:

9. Dependent of member of armed forces: Classify as residents for the purpose of determining
the amount of tuition and fees those dependents (defined as a natural or adopted child,
stepchild, or spouse who is a dependent of a member of the armed forces) of military
personnel who retire from active duty after the residence determination date until the student

dependent has resided in the state the minimum time necessary to become a resident.
(Ed. Code, § 68074, Stats. 1980, ch. 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.)

‘ 10. Require applicants claiming residence status pursuant to section 68074 of the Education
Code (dependent member of the armed forces) to supply, and for the district to weigh, the
following documentation in determining the applicant’s residence:

o A statement from the military person’s commanding officer or personnel officer that:
(1) the military person’s duty station is in California on active duty as of the residence
determination date; or (2) that the military person is outside of California on active duty
after having been transferred immediately and directly from a California duty staticn after
the residence determination date; or (3) that the military person has, after the residence
determination date, retired as an active member of the armed forces of the United States.

© A statement that the student who qualifies for resident classification as a natural or
adopted child or stepchild is a’ dependent of the military person for an exempnon on .
federal taxes (Cal.Code. Regs., tit. 5, § 54041). ’ :

11. Member of armed forces after discharge’ Classify as a resident a student who was a member
of the armed forces of the United States stationed in California on active duty for more than
one year 1mmed1ate]y prior to being discharged from the armed forces, for the length of time
he or she lives in California after being discharged up to the rmmmum time necessary to -
become a resident (Ed. Code, § 68075.5, Stats. 1995, ch. 389).

5 Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638.
. Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335.
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(a) has not been an adult resident of California for more than one year and (b) is either the
dependent child of a California resident who has had residence in California for more than
one year prior to the residence determination date, or has a parent who has both contributed
court-ordered support for the student on a continuous basis and has been a California resident
for a minimum of one year. This exception shall continue until the student has resided in the
state the minimum time necessary to become a resident, so long as continuous attendance is
maintained at a community college (Ed. Code, § 68076 Stats. 1988, ch. 753, Stats. 1991,

ch. 455, Stats. 1993, ch. 8).

13. Graduate of Bureau- of Indian Affairs school: Classify a student as a resident if he or she has
graduated from any school located in California that is operated by the United States Burean
of Indian Affairs, so long as continuous attendance is maintained by the student ata
community college (Ed. Code, § 68077, Stats. 1989, ch. 424, Stats. 1993, ch. 8).

14. Student holding emergency permit or public school credential: Classify as a resident a
 student who holds a valid emergency permit authorizing service in the public schools of this
state, who is employed by a school district in a full-time position requiring certification

qualifications for the academic year in which the student enrolls at an institution in courses
necessary to fulfill teacher credential requirements. This classification is only for the

_ purposes of determining the amount of tuition and fees for no more than one year.
(Ed. Code, § 68078, subd. (b), Stats. 2000, ch. 949).

15. For students claiming residency status pursuant to section 68078 of the Education Code,
require the student to supply, and for the district to weigh, the following:

12. Dependent of California resident for more than one year: Classify as a resident a student who .

o A statement from the employer showing employment by a public school in a full-time
position requiring certification qualifications for the college year in which the student
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1;
Register 91, No. 23 (April 5, 1991) p. 337, Register 95, No. 19 (May 19, 1995) p. 335.)
This section is state-mandated new program or higher level of service for students
claiming residence under subdivision (a) of section 68078,° as well as subdivision (b)

- (student holding a valid emergency permit, as specified).

¢ Subdivision (a) of section 68078 provides:

(a) A student holding a valid credential authonzmg service in the pubhc schools

- of this state who is émployed by a school district in a full-time position requiring
certification quahﬁcatlons for the college year in which the student enrolls in an
institution is entitled to resident class1ﬁcat10n 1f that student meets any of the'
followmg requirements:
(1) ° Heorsheholdsa prov1s1onal credenhal and is emolled at an institution in -
courses necessary to obtain another type of credential authorlzmg service in the
public schools. _ :
(2) Heorsheholdsa credenual 1ssued pursuant to Secuon 44250 and is
enrolled at an institution in courses necessary to fulfill credential requirements
[§ 44250 states that the commission (on teacher credentialing) issues only the - .
following two types of credentials; “(a) A teaching credential. (b) A services .
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16.

17.

18.

19.

o Any teaching credential (except a provisional credential). Require the student to show he
or she will enroll in courses necessary to obtain another type of credential authorizing
service in the public schools, or holds a credential issued by the Board of Governors and
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code

~ Regs., tit. 5, § 54036; Register 77, No. 45 (Nov. 5, 1977) p. 638.2. Cal. Code Regs.,
tit, 5, § 54046.)7

Native American student; Classify as a resident a Native American student who attends a
school administered by the Bureau of Indian Affairs located within the community college
district (Ed. Code, §68082, Stats. 1977, ch. 36). :

Amateur student athlete in training at U.S. Olympic Training Center: Classify as a resident
for tuition purposes any amateur student athlete (as defined in Ed. Code, § 68083, subd. b))®
in training at the United States Olympic Training Center in Chula Vista, until he or she has
resided in the state the minimum time necessary to become a resident (Ed. Code, § 68083,
Stats. 1997, ch. 438).

Federal civil service emplovee in state due to military mission realipnment: Classify as a
state resident a federal civil service employee and his or her natural or adopted dependent
children if the parent has moved to this state as a result of a military mission realignment
action that involves the relocation of at least.100 employees, until the student is entitled to be
classified as a resident pursuant to Section 68017, so long as the student continuously attends
an institution of public higher education (Ed. Code, § 68084, Stats, 1998, ch. 952).

Nonresident California high school graduates: Exempt a student (other than a ndm'mrnigrant

. alien within the meaning of paragraph (15) of-subsection (a) of Section 1101 of title 8 of the

United States Code) from paying nonresident tuition if he or she meets the following criteria:
(1) high school attendance in California for three or more years; (2) graduation from a
California high school or attainment of the equivalent thereof; (3) registers for or is enrolled
in a course offered by any college in the district for any term commencing on or after

January 1, 2002; (4) in the case of a person without lawful immigration status, the filing of an
affidavit with the institution of higher education stating that the student has filed an
application to legalize his or her immigration status, or will file an application as soon as he
or she is eligible to do so; and (5) completion of a questionnaire form prescribed by the -
Chancellor and furnished by the district of enrollment verifying eligibility for this

credential. The commmsmn may ]SSUB an mtemshlp teachmg Of services
credential.]* - '

(3) - He or she is enrolled at an institution in courses necessary to fulfill the
requirements for a fifth year of education prescnbed by subdivision (b) of Section
44259, [§ 44259, subd. (b), specifies the minimum requirements for the
preliminary multiple or single subject teaching credential.] -

7 Register 82, No. 48 (Nov. 27, 1982) p. 638.1; Register 91, No. 23 (April 5, 1991) p. 337;
Register 95, No. 19 (May 19, 1995) p. 335.

. s (1]

Amateur student athlete,” for purposes of this section, means any student athlete who meets

the eligibility standards established by the national governing body for the sport in which the
athlete competes.” (§ 68083, subd. (b).)
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nonresident tuition exemption. (Ed. Code, § 68130.5, Stats. 2001, ch. 814, & Cal.Code Regs.,
tit. 5, § 54045.5, subd. (b); Register 02, No. 25 (Jun. 21, 2002) p. 3_35<)9 For these students:

o Retain indefinitely, as Class 1 permanent records, the original certified affidavit and other
materials utilized by a district in meeting the certification requirements; or, copying or
reproducing by photograph, microphotograph or reproduced on film or electronically the
original certified affidavit and other materials utilized by a district in meeting the
certification requirements (Chancellor of the California Community Colleges, “Revised
Guidelines and Information on AB 540 Exemption From Nonresident Tuition” May
2002, p. 4, par. 20). '

o Refund the student’s nonresident tuition if the student is determined eligible for the
exemption after he or she has paid nonresident tuition (/d,, p. 2, par. 8).

o Discard and replace old questionnaire forms with the newly prescribed Chancellor’s form
in printed materials for Summer or Fail 2002, unless the district’s form is part of a major
preprinted document such as a Schedule of Classes. This is a one-time activity (Jd at
p. 3, par. 14).

20. Alien students: Require a student alien to supply, and for the district to weigh, information on
whether the student is precluded from establishing domicile. An alien is precluded from
establishing domicile in the United States if the alien: (1) entered the United States illegally;
(2) entered the United States under a visa requiring that the alien have a residence outside the
United States; or (3) entered the United States under a visa that permits entry solely for some
temporary purpose. And for the community college district to determine, for an alien who is
precluded from establishing domicile in the United States pursuant to subdivision (b) of
section 54045 of the title 5 regulations, whether that alien has (1) taken apFropriate steps to
obtain a change of status with the Immigration and Naturalization Service'® to a classification
which does not preclude establishing domicile, and (2) met the residence requirements of
sections 54020-54024'" of the title 5 regulations related to physical presence and the intent to

?On September 15, 2008, California’s Third District Court of Appeal issued an opinion on’
section 68130.5 (Stats. 2001, ch. 814). The opinion reverses a lower court’s decision to grant a
demurrer, and holds that plaintiffs stated a viable claim that section 68130.5 conflicts with and is
preempted by federal title 8 U.S.C. sections 1623 and 1621. (Martinez v. Regenis of the
University of California (2008) 166 Cal.App.4th 1121.) The case was remanded back to the trial
court. If the court ultimately finds that section 68130.5 is invalid, the statute would become:
void. At that point reimbursement for activities under section 68130.5 would end on the date the
court’s decision becomes final! : S : . IR

1% The current name of this gove'r'rﬁnent agency is U.S. Citizenship and Immigration Services.
See < http://www.uscis.gov> as of May 8, 2008.

1 gection 54020 of the titlé 5 regulations requires “to establish a residence, it is necessary that
there be a union of act and interit. To establish residence, a person capable of establishing
‘residence in California must couple his or her physical presence in California with objective
evidence that the physical presence is with the intent to make California the home for other than
a temporary purpose.” - -

Section 54022 of the title 5 regulations states:
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make California home for other than a temporary purpose. (Cal. Code Regs., tit. 5, § 54045,
subds. (b) & (c).)"?

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks

21. Surviving dependents of victims of 9/11 terrorist attacks: Waive mandatory systemwide fees

or tuition of any kind for a student in an undergraduate program who is the surviving
dependent (as defined)!? of any md1v1dual killed in the September 11, 2001, terrorist attacks

Section 54022 of the title S regulations states:

(a) A person capable of establishing residence in California must be physically
present in California for one year prior to the residence determination date te be
classified as a resident student.

(b) A temporary absence for business, education or pleasure will not result in loss
of California residence if, during the absence, the person always intended to
return to California and did nothing inconsistent with that intent.

(c) Physical presence within the state solely for educational purposes does not

constltute establlshmg Cahfonua residence regardless of the length of that
presence.”

Section 54024 of the title 5 regulations states:

(a) Intent to make California the home for other than a temporary purpose may be
manifested in many ways. No one factor is controlling.

(b) A student who is 19 years of age or over, and who has maintained a home in
California continuously for the last two years shall be presumed to have the intent
to make California the home for other than a temporary purpose unless the student
has engaged in any of the activities listed in subdivision (£).

(c) A student who is under 19 years of age shall be presumed to have the intent to
make California the home for other than a temporary purpose if both the student
and his or her parent have maintained a home in California continuously for the
last two years unless the student has evidenced a contrary intent by having
engaged in any of the activities listed in subdivision (f).

(d) A student who does not meet the requirements of subdivision (b) or .
subdivision (c) shall be required to provide evidence of intent to make California -
the home for other than a temporary purpose as specified in subdivision (g).

[Subdivision (e) lists 12 objective manifestations of intent to establish California
residence. Subdivision (f) lists 4 acts of conduct mconsmtent w1th a claim of
California residence. ] :

2 Register 86, No. 10 (Mar. 8, 1986) p. 638.1 Reglster 91, No. 23 (April 5, 1991) p. 336;
Register 92, No. 4 (Jan. 24, 1992) p. 336, Register 95, Nos. 19-20 (May 19, 1995) p. 335.

13 “’Dependent,’ for purposes of the section, is a person who, because of his or her relationship to
an individual killed as a result of injuries sustained during the terrorist attacks of
September 11, 2001, qualifies for compensation under the federal September 11th Victim
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on the World Trade Center in New York City, the Pentagon building in Washington, D.C., or
the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the student is
determined eligible by the California Victim Compensation and Government Claims Board.
The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case
the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code,

§ 68121, Stats. 2002, ch. 450).

Notifying Students of Classiﬁcaﬁon'Dlecision and Appeal Procedure

22. Notification and appeal of classification decision; Notify a student of his or her residence
classification not later than fourteen (14) calendar days after the beginning of the session for
which the student has applied, or fourteen (14) calendar days after the student’s application
for admission, whichever 1s later. (Cal. Code Regs., tit. 5, § 54060, subd. (a); Register 82,
No. 48 (Nov. 27, 1982) p. 638.2))

23. Establish procedu:es for appeals of residence classifications (Cal Code Regs., tit. 5, § 54060,
subd. (b).)™

Procedural Background

On April 1, 2009, the adopted Statement of Decision and draft parameters and guidelines were
issued for costs incurred beginning July 1, 2001, January 1, 2002, May 1, 2002, and
June 21, 2002.

On April 28, 2009, claimant Contra Costa Commmnty College District filed comments?
on staff’s proposed parameters and guidelines.’® Claimant objects to the boilerplate
language regarding source documentation standards, indirect cost rate language, and
record retention requirements.

Similar arguments are raised about the indirect cost rate language and record retention
requirements.

Discussion
There is only one issue before the Commission:

Should the Commission adopt the proposed parameters and guidelines with the
“boilerplate” language in sections IV, V, and V1 of the proposed parameters and
guidelines?

Claimant objects to the boﬂerplate language regardmg source documentahon standards mdn-ect'
cost rate language and record retentlon requirements.

Compensation Fund of 2001 (Txtle v (cornmencmg with Section 401) of Public Law 107-42).”
(§ 68121, subd. (@mn.) '

4 Register 82 No. 48 (Nov 27, 1982) P 638. 2); Regxster 91, No 23 (April 5, 1991) p 336;
Register 95, No. 19 (May 19, 1995) p. 336,

15 See Exhibit C.
16 See Exhibit B.
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Regarding source documentation language, claimant states the following:

For the record and preservation of appeal rights, the test claimant objects to the
boilerplate language regarding source documents, contemporaneous documents
and corroborating evidence. It is a standard of general application without
independent statutory or regulatory basis. It is a standard which generally
exceeds the documentation methods utilized in the usual course of business for
local agencies and the standard required for substantiation of the use of, or
application for, other state funds by local agencies. It is a standard imposed
retroactively upon claimants without prior notice. These and other objections
were made before by local agency representatives in previous Commission
proceedings. Notwithstanding, the standard has been adopted by the Commission
as boilerplate for parameters and guidelines.'

Similar arguments are raised about the indirect cost rate language and record retention
requirements. '®

With respect to these objections, claimant further stated the following: Unless there is some
interest by the-Commission to revisit these issues, the Farameters and guidelines can proceed
since the boilerplate is consistent with past decisions.”” (Emphasis added.) ‘

Staff does not suggest any changes to the boilerplate language at this time. There is also a
pending request from the State Controller’s Office to amend the boilerplate language in pre-
existing parameters and guidelines. Staff recommends that all discussions about parameters and
guidelines boilerplate occur when the State Controller’s Office request is considered for school
district and community college district programs..2’

Therefore, staff concludes that the Commission should adopt the proposed parameters and
guidelines with the boilerplate language regarding source documentation standards, indirect
cost rate language, and record retention requirement, which are consistent with padst decisions.

Non-substantive, technical changes were made for. purposes of clarification, consistency with
language in recently adopted parameters and guidelines, and conformity to the Statement of
Decision and statutory language.

Staff Recommendation

Staff recommends that the Commission;

_.* _Adopt the proposed parameters and guidelines as modified by staff, beginning on
page 13.

» Authorize staff to make non-substantive, technical corrections to the parameters and
guidelines following the hearing. :

17 See Exhibit C, p. 2.
'8 See Exhibit C.
]g.lrbid R . B . I . : . PO

%0 On January 29, 2010, the Commission will consider proposed amendments to 7 school district
and community college district programs.
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Hearing: Qctober 30, 2009
o J:/mandates/2002/02tc21/psgs/Proposed Ps&Gs

PROPOSED PARAMETERS AND GUIDELINES

Education Code Sections 68044, Subdivisions (a), (b), (c), 68051, 68074,
68075.5, 68076, Subdivision (d), 68077, 68078, Subdivision (b), 68082, 68083, 68084,
68121, 68130.5, and 76140

Statutes 1977, Chapter 36 (AB 447); Statutes 1980, Chapter 580 (AB 2567); Statutes 1981,
Chapter 102 (AB 251); Statutes 1982, Chapter 1070 (AB 2627); Statutes 1988, Chapter 753
(AB 3958); Statutes 1989, Chapters 424, 900, and 985 (AB 1237, AB 259, and §B 716);
Statutes 1990, Chapter 1372 (SB 1854); Statutes 1991, Chapter 455 (AB 1745); Statutes 1993,
Chapter 8 (AB 46); Statutes 1995, Chapter 389 (AB 723); Statutes 1997, Chapter 438
(AB 1317); Statutes 1998, Chapter 952 (AB 639); Statutes 2000, Chapters 571 and 949
(AB 1346 and AB 632); Statutes 2001, Chapter 814 (AB 540); and Statutes 2002,
Chapter 450 (AB 1746)

California Code of Regulations, Title 5, Sections 54012, Subdivisions (b), (c), (d), 54024,
Subdivisions (e); (f); 54030, 54032, Subdivision (a); 54041, 54045, Subdivisions (b), (c);
54045.5, subdivision (b); 54046, 54060, Subdivisions (a), (b)

Register 77, No. 45 (Nov. 5, 1977); Register 82, No. 48 (Nov. 27, 1982); Register 83,
No. 24 (Jun. 11, 1983) Register 86, No. 10 (Mar. 8, 1986); Register 91, No. 23
. (April 5, 1991); Register 92, No. 4 (Jan. 24, 1992); Register 95, No. 19 (May 19, 1995},
0 Register 99, No. 20 (May 14, 1999); Register 02, No. 25 (Jun. 21, 2002)

Revised Guidelines and Information, “Exemption from Nonresident Tuition” Chancelior of
the California Community Colleges, May 2002

Tuition Fee Waivers
02-TC-21

Contra Costa Community College District, Claimant
L. SUMMARY OF THE MANDATE

The test claim statutes, regulations and executive order involve determining student residence
status and nonresident student tuition fee charges or waivers at community colleges, including
students who are members of the armed forces; military dependents, aliens; graduates of Bureau
of Indian Affairs schools; public school employees holding a valid credential; Native Americans;
amateur student athletes at the Olympic Training Ceriter; federal civil service employees and
dependents in California due to military mission realignments; nonresident California high -
school graduates; and dependents of victims of the September 11, 2001 terrorist attacks.

On March 27, 2009, the Commission on State Mandates (Commission) adopted a Statement of

] Decision finding that the test claim statutes and executive orders legislation imposes-a partially
reimbursable state-mandated program upon community college districts within the meaning of
article XIII B, section 6 of the California Constitution and Government Code section 17514, The
Commission approved this test claim for the reimbursable activities listed in Section IV.
Reimbursable Activities, on page 3: '
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IL. ELIGIBLE CLAIMANTS

Any “community college district” as defined in Government Code section 17519, which incurs .
increased costs as.a result of this mandate is eligible to claim reimbursement.

III. PERIOD OF REIMBURSEMENT

Government Code section 17557, subdivision (e), states that a test claim shall be submitted on or
before June 30 following a given fiscal year to establish eligibility for that fiscal year. The Contra
Caosts Community College District filed the test claim on May 23, 2003, establishing eligibility for
reimbursement on or after July 1, 2001. The costs incurred for compliance with most of the
mandated activities are reimbursable on or after July 1, 2001. However, portions of the Education
Code, the registers, and the revised guidelines from the Chancellor’s Office became effective on
different dates after July 1, 2001. Therefore costs incurred for compliance with the mandated
activities found in these sections are reimbursable on the following dates:

1. Education Code section 68130.5 (Stats. 2001, ch. 814), became effective on
January 1, 2002. Therefore, the following activities are reimbursable on or after January 1,
2002.: exempt a student (other than a nonimmigrant alien within the meaning of paragraph
(15) of subsection (a) of Section 1101 of title 8 of the United States Code) from paying
nonresident tuition if he or she meets the following criteria: (1) high school attendance in
California for three or more years; (2) graduation from a California high school or
attainment of the equivalent thereof; (3) registers for or is enrolled in a course offered by
any.college in the district for any term commencing on or after January 1, 2002; (4) in the
case of a person without lawful immigration status, the filing of an affidavit with the
institution of higher education stating that the student has filed an application to legalize his
or her immigration status, or will file an application as soon as he or she is eligible to do so.

2. Register 02, No. 25 became effective on June 21, 2002. Therefore the following activity is
reimbursable on or after June 21, 2002: completion of a questionnaire form prescribed by
the Chancellor and furnished by the district of enrollment verifying eligibility for this
nonresident tuition exemption.

3. The Chancellor’s Revised Guidelines and Information on AB 540 Exemption from .
Nonresident Tuition became effective on May 1, 2002. Therefore the following activities
are reimbursable on or after May 1, 2002:

' » Retain indefinitely, as Class 1 permanent records, the original certified affidavit
and other materials utilized by a district in meeting the certification requirements; - - —
or, copying or reproducing by photograph, microphotograph or reproduced on ‘
film or electronically the original certified affidavit and other materials utilized by
" adistrict in meeting the certification requirements (Chancellor of the California
Community Colleges, “Revised Guidelines and Information on AB 540
Exemption From Nonresident Tuition” May 2002, p. 4, par. 20).

e Refund the student’s nonresident tuition if the student is determined eligible for _
the exemption after he or she has paid nonresident tuition (Jd., p. 2, par. 8).

¢ Discard and replace old questionnaire forms with the newly prescribed
Chancellor’s form in printed materials for Summer or Fall 2002, unless the
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district’s form is part of a major preprinted document such as a Schedule of
Classes. This is a one-time activity (/d at p. 3, par. 14).

Actual costs for one fiscal year shall be included in each claim. Pursuant to Govermment Code
section 17561, subdivision (d)(1)(A), all claims for reimbursement of initial fiscal year costs
shall be submitted to the State Controller within 120 days of the issuance date for the claiming
instructions.

If the total .c_ost's for a given' fiscal year do not exceed $1,000, no reimbursément shall be aliowed
except as otherwise allowed by Government Code section 17564.

There shall be no reimbursement for any period in which the Legislature has suspended the
operation of a mandate pursuant to state law.

IV. REIMBURSABLE ACTIVITIES

To be eligible for mandated cost reimbursement for any fiscal year, only actual costs may be
claimed. Actual costs are those costs actually incurred to implement the mandated activities.
Actual costs must be traceable and supported by source documents that show the validity of such
costs, when they were incurred, and their relationship to the reimbursable activities. A source
document is a document created at or near the same time the actual cost was incurred for the
event or activity in question. Source documents may include, but are not limited to, employee
time records or time logs, sign-in sheets, invoices, and receipts.

Evidence corroborating the source documents may include, but is not limited to, worksheets, cost
allocation reports (system generated), purchase orders, contracts, agendas, and declarations.
Declarations must include a certification or declaration stating, “I certify (or declare) under
penalty of perjury under the laws of the State of California that the foregeing is true and correct,”
and must further comply with the requirements of Code of Civil Procedure section 2015.5.
Evidence corroborating the source documents may include data relevant to the reimbursable
activities otherwise in compliance with local, state, and federal government requirements,
However, corroborating documents cannot be substituted for source documents.

The claimant is only allowed to claim and be reimbursed for increased costs for reimbursable

activities identified below. Increased cost is limited to the cost of an activity that the cleumant is
required to incur as a result of the mandate,

For each eligible claimant, the following activities are reimbursable:
District Governmg Board Rules and Regulatmns on Nonresident Tuition

* Adopt rules and regulations relating to the method of payment, and the method and amount
of refund of nonresident tuition (Ed. Code § 68051, Stats. 1990, ch. 1372)

Determining Resndence Classification

* Require student applicant to supply, and district to weigh. the residence determination
factors: Require student applicants to supply, and for the district to weigh, the following:

information to determme the student’s rc31dence c]a551ﬁcat1on (Cal Code Regs tit. 5
§ 54024, subd. (e)).' '

: Register 82, No. 48 (Nov. 27, 1982), Register 91, No. 23 (April 5, 1991) p. 334, Regiéter 95, No. 19 {(May 19,
1995) p. 333; Register 99, No. 20 {May 14, 1999) p. 333,
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o Ownership of residential property

o Registering to vote in California

o Active membership in service or social clubs.
o

Being the petitioner for a divorce in California.’

Require a student to supply, and for the district to weigh, information regarding whether the
student or the parents of a minor student who relinquished California residence after moving
from the state has reestablished residence by one full year of physical presence coupled with
demonstrated intent to be a California resident. (Cal.Code Regs., tit. 5, § 54030, Register 82,
No. 48 (Nov. 27, 1982) p. 637.)

» Residence classification questionnaires: To revise the residence questionnaire based on a
sample residence questionnaire provided by the Chancellor’s Office (a one-time activity).

To require the student to supply, and for the district to weigh, the following information in a
residence questionnaire to determine the student’s residence classification:

o Where the student has maintained his or her home for the last two years and
whether the student has engaged in any activity listed in subdivision (f) of section
54024 of the title 5 regulations, i.e., has maintained voter registration in another
state and voted in another state; was a petitioner for a divorce in another state, as
attended an out-of-state institution as a resident of that other state; has declared
nonresidence for state income tax purposes.

o For each student under 19 years of age, consideration of where the parent has-
lived for the last two years and where the parent has engaged in any activity listed
in subsection (f) of section 54024 of the title 5 regulations.

o If the student, or the student’s parent if the student is under age 19, has either maintained
a home outside of California at any time during the last two years, or has engaged in any
activity listed in subsection (f) of section 54024 of the title 5 regulations, the student shall
be asked for additional evidence of intent to reside in California such as that identified in
subseetion (e) of section 54024. (Cal.Code Regs., tit. 5, § 54012, subds. (b}, (c) & (d).)?

. Fmanmal mdependence Determine whether the student is financially independent or
dependent, in accordance with Education Code section 68044, when a student is seekmg
reclassification as a resident who was clasmﬁed as a nonresident in the preceding term.
(Cal. Code Regs,, tit. 3, § 54032 subd (a) )

Determine whether the student seekmg reclasmﬁcatlon as a res1dent who was classified as a . L
nonresident in the preceding term is financially dependent or independent, by requiring the - -
student to supply, and the district to weigh, information on whether the student (1) has not

and will not be claimed as an exemption for state and federal tax purposes by his or her 7
parent in the calendar year the reclassification apphcatlon is made and in any of the three -
calendar years prior to the reclassification apphcatlon (2) has not and will not receive more
than seven hundred ﬁfty dollars ($750) per year in ﬁnanmal a551stance from hlS or her parent -

? Register 82, No. 48 (Nov. 27, 1982) pp. 635-636; Register 91, No. 23 (April 5, 1991) p. 334; Register 93, No. 19

(May 19, 1995)p 333, - :
? Register 82, No. 48 (Nov. 27, 1982) p. 637; Register 91, No. 23 (April 5, 1991) p. 335; Register 95, No. 19 (May .
19, 1995) p. 334,
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in the calendar year the reclassification application is made and in any of the three calendar
' years prior to the reclassification application, and (3) has not lived and will not live for more

than six weeks in the home of his or her parent during the calendar year the reclassification

application is made and in any of the three calendar years prior to the reclassification

application. (Ed. Code, § 68044, subds. (a), (b) & (c); Stats. 1981, ch. 102, Stats. 1982,

ch. 1070.)

Nonresident Tuition Fee

= Provide nonresident students with notice of nonresident tuition fee charges during the spring
term before the fall term in which the change will take effect, and to consider nonresident
tuition fees of public community colleges in other states in determining nonresident tuition
fees, and to make nonresident tuition fee increases gradual, moderate, and predictable.
(Ed. Code, § 76140, subd. (d), Stats. 1989, ch. 985.)

Exceptions to Determination of Nonresidence
The following are entitled to resident tuition or are exempted from paying nonresident tuition:

= Dependent of member of armed forces: Classify as residents for the purpose of determining
the amount of tuition and fees those dependents (defined as a natural or adopted child,
stepchild, or spouse who is a dependent of a member of the armed forces) of military
personnel who retire from active duty after the residence determination date until the student
dependent has resided in the state the minimum time necessary to become a resident.
(Ed. Code, § 68074, Stats. 1980, ch. 580, Stats. 1989, ch. 900, Stats. 2000, ch. 571.)

0 Require applicants claiming residence status pursuant to section 68074 of the Education
: Code (dependent member of the armed forces) to supply, and for the district to weigh, the
following documentation in determining the applicant’s residence:

o A statement from the military person’s commanding officer or personnel officer that:
(1) the military person’s duty station is in California on active duty as of the residence
determination date; or (2) that the military person is outside of California on active duty
after having been transferred immediately and directly from a California duty station after
the residence determination date; or (3) that the military person has, after the residence
determination date, retired as an active member of the armed forces of the United States.’

o A statement that the student who qualifies for resident classification as a natural or
adopted child or stepchild is a dependent of the m111tary person for an excmptlon on
federal taxes (Cal.Code. Regs., tit. 5, § 54041) T :

»  Member of armed forces after discharge: Cla551fy as a remdent a student who was a member
of the armed forces of the United States stationed in California on active duty for more than
-one year immediately prior to being discharged from the armed forces, for the length of time
he or she lives in California after being discharged up to the mlnlmum time necessary to . .
become a resident (Ed. Code, § 68075.5, Stats. 1995, ch, 389). '

= Dependent of California resident for more than one year: Cla551fy asa remdent a student who
(a) has not been an adult resident of California for more than one year and (b) is either the

[

. 4 Register 82, No. 48 (Nov. 27, 1982) p. 638; Register 83, No. 24 (Jun. 11, 1983) p. 638. Register 91, No. 23
(April 5, 1991) p. 336; Register 95, No. 19 (May 19, 1995) p. 335.
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dependent child of a California resident who has had residence in California for more than

one year prior to the residence determination date, or has a parent who has both contributed .
court-ordered support for the student on a continuous basis and has been a California resident

for a minimum of one year. This exception shall continue until the student has resided in the

state the minimum time necessary to become a resident, so long as continuous attendance is

maintained at a community college (Ed Code, § 68076, Stats. 1988, ch. 753, Stats. 1991,
ch. 455, Stats. 1993, ch. 8).

*  Graduate of Bureau of Indian Affairs school: Cla331fy a student as a resident if he or she has
graduated from any school located in California that is operated by the United States Bureau
of Indian Affairs, so long as continuous attendance is maintained by the student at a
community college (Ed. Code, § 68077, Stats. 1989, ch. 424, Stats. 1993, ch. 8).

= Student holding emergency permit or public school credential: Classify as a resident a
student who holds a valid emergency permit authorizing service in the public schools of this
state, who is employed by a school district in a full-time position requiring certification
qualifications for the academic year in which the student enrolls at an institution in courses
necessary to fulfill teacher credential requirements. This classification is only for the
purposes of determining the amount of tuition and fees for no more than one year.

(Ed. Code, § 68078, subd. (b), Stats. 2000, ch. 949).

For students claiming residency status pursuant to section 68078 of the Education Code, |
require the student to supply, and for the district to weigh, the following:

o A statement from the employer showing employment by a public school in a full-time
position requiring certification qualifications for the college year in which the student .
enrolls. (Cal. Code Regs., tit. 5, § 54046; Register 82, No. 48 (Nov. 27, 1982) p. 638.1,
Register 91, No, 23 (April 5, 1991) p. 337; Register 95, No. 19 (May 19, 1993) p. 333.)
This section is state-mandated new program or higher level of service for students
claiming residence under subdivision (a) of section 68078, as well as subdivision (b)
(student holding a valid emergency permit, as specified).

o Any teaching credential (except a provisional credential). Require the student to show he
or she will enroll in courses necessary to obtain another type of credential authorizing
" service in the public schools, or holds a credential issued by the Board of Governots and
is enrolled in courses necessary to fulfill credential requirements. (Former Cal. Code
Regs., tit. 5, § 54036 Reglstcr 77 No. 45 (N ov. 5, 1977) p 638 2. Cal. Code Regs
tit. 5, § 54046.)° v

» Native American student Classify. as a remdent a Natwe American student who attends a..
school administered by the Burean of Indian Affairs located w1thm the commumty college
district (Ed. Code, §68082, Stats. 1977, ch. 36).. : . T

=  Amateur student athlete in training at U.S. Olvmmc Training Center: C1a351fy as aresident
for tuition purposes any amateur student athlete (as defined in Ed. Code, § 68083, subd. (b))
in training at the United States Olympic Training Center in Chula Vista, until he or she has "
resided in the state the minimum time necessary to become a resident (Ed. Code, § 68083,
Stats. 1997, ch. 438).

: Register 82, No. 48 (Nov. 27, 1982) p. 638.1; Register 91, No. 23 (April 5, 1991) p. 337; Register 95, No. 19 (May .
15, 19_'95) p. 335,
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Federal civil service emplovee in state due to military mission realignment: Classify as a
state resident a federal civil service employee and his or her natural or adopted dependent

children if the parent has moved to this state as a result of a military mission realignment
action that involves the relocation of at least 100 employees, until the student is entitled to be
classified as a resident pursuant to Section 68017, so long as the student continuously attends
an institution of public higher education (Ed. Code, § 68084, Stats. 1998, ch. 952).

Nonresident California high school graduates: Exempt a student (other than a nonimmigrant -
alien within the meaning of paragraph (15) of subsection (a) of Section 1101 of title 8 of the
United States Code) from paying nonresident tuition if he or she meets the following criteria:
(1) high school attendance in California for three or more years; (2) graduation from a
California high school or attainment of the equivalent thereof; (3) registers for or is enrolled
in a course offered by any college in the district for any term commencing on or after

January 1, 2002; (4) in the case of a person without lawful immigration status, the filing of an
affidavit with the institution of higher education stating that the student has filed an
application to legalize his or her immigration status, or will file an application as soon as he
or she is eligible to do so (activities are reimbursable on or after January 1, 2002).

Completion of a questionnaire form prescribed by the Chancellor and furnished by the
district of enrollment verifying eligibility for this nonresident tuition exemption. (Ed. Code, §
68130.5, Stats. 2001, ch. 814, & Cal.Code Regs,, tit. 5, § 54045.5, subd. (b); Register 02, No.
25 (Jun. 21, 2002) p. 335.) (This activity is reimbursable on or after June 21, 2002.)°

For these students:

o Retain indefinitely, as Class 1 permanent records, the original certified affidavit and other
materials utilized by a district in meeting the certification requirements; or, copying or
reproducing by photograph, microphotograph or reproduced on film or electronically the
original certified affidavit and other materials utilized by a district in meeting the
certification requirements (Chancellor of the California Community Colleges, “Revised
Guidelines and Information on AB 540 Exemption From Nonresident Tuition” May
2002, p. 4, par. 20).

o Refund the student’s nom'es:dent tuition if the student is determmed eligible for the
exemption after he or she has paid nonresident tultlon (Id, p. 2, par. 8).

o Discard and replace old questionnaire forms with the newly prescribed Chancellor’s form
in printed materials for Summer or Fall 2002, unless the district’s form is part of a major
preprinted document such as a Scheduile of Classes. This is a one-time activity (/d. at
p. 3, par. 14) (These activities are rexmbursab]e on or after May 1, 2002.)

~ Alien students: chmre a student alien to supply, and for the district to weigh, information on

whether the student is precluded from establishing domicile. An alien is precluded from

6 on September 15, 2008, California’s Third District Court of Appeal issued an opinion on section 68130.5 (Stats. P
2001, ch. 814). The opinion reverses a lower court’s decision fo grant a demurrer, and holds that plamtlffs stateda .
v1able claim that section 68130.5 conflicts with and is preempted by federal title 8 U.S.C. sections 1623 and 1621,
(Martinez v. Regents of the University of California (2008) 166 Cal.App.4th 1121.) The case was remanded back to
the trial court. If the court ultimately finds that section 68130.5 is invalid, the statute would become void. At that
point reimbursement for activities under section 68130.5 would end on the date the court’s decisjon becomes final.
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establishing domicile in the United States if the alien: (1) entered the United States illegally;
(2) entered the United States under a visa requiring that the alien have a residence outside the
United States; or (3) entered the United States under a visa that permits entry solely for some
temporary purpose. And for the community college district to determine, for an alien who is
precluded from establishing domicile in the United States pursuant to subdivision (b) of
section 540435 of the title 5 regulations, whether that alien has (1) taken appropriate steps to
obtain a change of status with the Immigration and Naturalization Service to a classification
which does not preclude establishing domicile, and (2) met the residence requirements of
sections 54020-54024 of the title 5 regulations related to physical presence and the intent to

make California home for other than a temporary purpose. (Cal. Code Regs., tit. 5, § 54045,
subds. (b) & (c). )

Tuition and Fee Waivers for Dependents of Victims of the 9/11 Terrorist Attacks

s Surviving dependents of victims of 9/11 terrorist attacks: Waive mandatory systemwide fees
or tuition of any kind for a student in an undergraduate program who is the surviving
dependent (as defined) of any individual killed in the September 11, 2001, terrorist attacks on
the World Trade Center in New York City, the Pentagon building in Washington, D.C., or
the crash of United Airlines Flight 93 in southwestern Pennsylvania, if the student is
determined eligible by the California Victim Compensation and Government Claims Board.
The waiver lasts until January 1, 2013, unless the dependent is the surviving child, natural or
adopted, of an individual killed in the terrorist attacks of September 11, 2001, in which case
the tuition and fees are waived until the person obtains the age of 30 years (Ed. Code,

§ 68121, Stats. 2002, ch. 450).

Notifying Students &f Classification Decision and Appeal Procedure

Notification and appeal of classification decision: Notify a student of his or her residence
classification not later than fourteen (14) calendar days after the beginning of the session for
which the student has applied, or fourteen (14) calendar days after the student’s application
for admission, whichever is later. (Cal. Code Regs,, tit. §, § 54060, subd. (a); Reglster 82,
No. 48 (Nov. 27, 1982) p. 638.2.)

Establish procedures for appeals of res1dence cla351ﬁcat10ns (Cal Code Regs tit. 5, § 54060,
subd. (b). ) o

The Commission also finds that all other statutes, regulations, and executive orders in the test
claim do not constitute a reimbursable state-mandated program.

V. CLAIM PREPARATION AND SUBMISSION

Each of the following cost elements must be identified for ¢ach reunbursable actmty 1dent1ﬁed N
in Section IV, Reimbursable Activities, of this. document Each claimed reimbursable cost must -
be supported by source documentation as described in Sectlon V. Addltlonally, each
reimbursement cla.un must be filed-in a tlrnely manner.’ :?__ S : :

PR

A. Direct Cost Repomng

Do ) N . R T 1L gatt
DL A Ll ot e . - ' 34 LalT L

7 Register 86, No. 10 (Mar. 8 1986) p. 638.1, Register 91, No. 23 (April 5, 1991) p. 336, Register 92, No. 4 (Jan. 24,

1992) p. 336, Register 95, Nos, 19-20 (May 19, 1995) p. 335. '
¥ Register 82, No. 48 (Nov. 27, 1982) p. 638.2); Register 91, No. 23 (April 5, 1991) p. 336; Register 95, No. 19

{May 19, 1995) p. 33_6
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Direct costs are those costs incurred specifically for the reimbursable activities. The following
. direct costs are eligible for reimbursement.

1. Salaries and Benefits

Report each employee implementing the reimbursable activities by name, job
classification, and productive hourly rate (total wages and related benefits divided by
productive hours). Describe the specific reimbursable activities performed and the hours
devoted to each reimbursable activity performed.

2. Materials and Supplies

Report the cost of materials and supplies that have been consumed or expended for the
purpose of the reimbursable activities. Purchases shall be claimed at the actual price
after deducting discounts, rébates, and allowances received by the claimant. Supplies
that are withdrawn from inventory shall be charged on an appropriate and recognized
method of costing, consistently applied.

3. Contracted Services

Report the name of the contractor and services performed to implement the reimbursable
activities. Attach a copy of the contract to the claim. If the contractor bills for time and
materials, report the number of hours spent on the activities and all costs charged. If the
contract is a fixed price, report the dates when services were performed and itemize all
costs for those services.

4. Fixed Assets and Equipment

. Report the purchase price paid for fixed assets and equipment (including computers)
necessary to implement the reimbursable activities. The purchase price includes taxes,
delivery costs, and installation costs. If the fixed asset or equipment is also used for
purposes other than the reimbursable activities, only the pro-rata portion of the purchase
price used to implement the reimbursable activities can be claimed. '

5. Travel

 Report the name of the employee traveling for the purpose of the reimbursable activities.
Include the date of travel, destination point, the specific reimbursable activity requiring
travel, and related travel expenses reimbursed to.the employee in compliance with the
rules of the local jurisdiction. Report employee travel time according to the rules of cost
- element A.1., Salaries and Benefits, for each applicable reimbursable activity. -

B. Indirect Cost Rates

Indirect costs are costs that have been incurred for common or joint purposes. These costs
benefit more than one cost objective and cannot be readily identified with a particular final cost
objective without effort disproportionate to the results achieved. After direct costs have been
determined and assigned to other activities, as appropriate, indirect costs are those remaining to
be allocated to benefited cost objectives. A cost may not be allocated as an indirect cost if any
other cost incurred for the same purpose, in like circumstances, has been claimed as a direct cost.

Indirect costs include: (a) the indirect costs originating in each department or agency of the
. govermnmental unit carrying out state mandated programs, and (b) the costs of central
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governmental services distributed through the central service cost allocation plan and not
otherwise treated as direct costs.

Community colleges have the option of using: (1) a federally approved rate, utilizing the cost
accounting principles from the Office of Management and Budget Circular A-21, "Cost
Principles of Educational Institutions"; (2) the rate calculated on.State Controller's Form FAM- -
29C; or (3) a 7% indirect cost rate. ‘

VI. RECORD RETENTION

Pursuant to Government Code section 17558.5, subdivision (2), a reimbursement claim for actual
costs filed by a local agency or school district pursuant to this chapter® is subject to the initiation
of an audit by the Controller no later than three years after the date that the actual reimbursement
claim is filed or last amended, whichever is later. However, if no funds are appropriated or no
payment is made to a claimant for the program for the fiscal year for which the claim is filed, the
time for the Controller to initiate an audit shall commence to run from the date of initial payment
of the claim. In any case, an audit shall be completed not later than two years after the date that
the audit is commenced. All documents used to support the reimbursable activities, as described
in Section [V, must be retained during the period subject to audit. If an audit has been injtiated
by the Controller during the period subject to audit, the retention period is extended until the
ultimate resolution of any audit findings.

VII. OFFSETTING REVENUES AND REIMBURSEMENTS

Any offsets the claimant experiences in the same program as a result of the same statutes or
executive orders found to contain the mandate shall be deducted from the costs claimed. In
addition, reimbursement for this mandate from any source, including but not limited to, service

fees collected, federal funds, and other state funds, shall be identified and deducted from this
claim.

An amount equal to 2 percent of the fees shall be waived and an amount equal to ninety-one

cents ($0.91) per credit unit shall be waived (Ed. Code, § 76300 subd. {m)(2)) for any student in

an undergraduate program, including a student who has previously graduated from another

undergraduate or graduate program, who is the dependent of any individual killed in the

~ September 11, 2001, terrorist attacks on the World Trade Center in New York City, the Pentagon

building in Washington, DC, or the crash of United Airlines Flight 93 in southwestern '

Pennsylvania, if he or she meets the financial need requirements set forth in Section 69432.7 for
the Cal Grant A Program and either of the following apply: (1) The dependent was a resident of

~ California on September 11, 2001. (2) The’ 1nd1v1dual killed in the attacks was a resident of

. Cahfomla on September 11, 2001. ' :

VIII STATE CONTROLLER’S CLAII\'[ING INSTRUCTIONS

Pursuant to Gevernment Code section 17558, subdivision (b), the Controller shall 1ssue clalrnmg
instructions for each mandate that requires state reimbursement not later than 60 days after
receiving the adopted parameters and guidelines from the Commission, to assist local agencies
and school districts in claiming costs to be reimbursed. The claiming instructions shall be
derived from the test claim decision and the parameters and guidelines adopted by the
Commission,

% This refers to Title 2, division 4, part 7, chapter 4 of the _G‘ovemment Code.
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Pursuant to Government Code section 17561, subdivision (d)(1), issuance of the claiming
instructions shall constitute a notice of the right of the local agencies and school districts to file
reimbursement claims, based upon parameters and guidelines adopted by the Commission.

IX. REMEDIES BEFORE THE COMMISSION

Upon request of a local agency or school district, the Commission shall review the claiming
instructions issued by the State Controller or any other authorized state agency for
reimbursement of mandated costs pursuant to Government Code section 17571. 1f the
Commission determines that the claiming instructions do not conform to the parameters and
guidelines, the Commission shall direct the Controller to modify the claiming instructions and
the Controller shall modify the claiming instructions to conform to the parameters and guidelines
as directed by the Commission.

In addition, requests may be made to amend parameters and guidelines pursuant to Government
Code section 17557, subdivision (d), and California Code of Regulations, title 2, section 1183.2.

X. LEGAL AND FACTUAL BASIS FOR THE PARAMETERS AND GUIDELINES

The Statement of Decision is legally binding on all parties and provides the legal and factual _
basis for the parameters and guidelines. The support for the legal and factual findings is found in
the administrative record for the test claim. The administrative record, including the Statement
of Decision, is on file with the Commission.
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